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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 04-002-2]

Asian Longhorned Beetle; Quarantined
Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Asian longhorned
beetle regulations by adding a portion of
Cook County, IL, to the list of
quarantined areas and restricting the
interstate movement of regulated
articles from those areas. The interim
rule also removed other portions of
Cook County, IL, and portions of
DuPage County, IL, from the list of
quarantined areas and removed
restrictions on the interstate movement
of regulated articles from these areas.
These actions were necessary to prevent
the spread of the Asian longhorned
beetle to noninfested areas of the United
States and to relieve restrictions on
certain areas that are no longer
necessary.

DATES: Effective Date: The interim rule
became effective on March 3, 2004.
FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Director of
Emergency Programs, Pest Detection
and Management Programs, PPQ,
APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
4387.

SUPPLEMENTARY INFORMATION:

Background

The Asian longhorned beetle (ALB) is
an insect native to China, Japan, Korea,

and the Isle of Hainan. It is a destructive
pest of hardwood trees. In addition,
nursery stock, logs, green lumber,
firewood, stumps, roots, branches and
debris of half an inch or more in
diameter are also subject to infestation.
The ALB regulations (7 CFR 301.51-1
through 301.51-9) restrict the interstate
movement of regulated articles from
quarantined areas to prevent the
artificial spread of ALB to noninfested
areas of the United States.

The regulations in § 301.51-3(a)
provide that the Administrator of the
Animal and Plant Health Inspection
Service (APHIS) will list as a
quarantined area each State, or each
portion of a state, in which ALB has
been found by an inspector, in which
there is reason to believe ALB is
present, or because of the area’s
inseparability for quarantine
enforcement purposes from localities
where ALB has been found.

In an interim rule effective March 3,
2004, and published in the Federal
Register on March 8, 2004 (69 FR
10599-10601, Docket No. 04-002-1), we
amended the ALB regulations by adding
a portion of Cook County, IL, to the list
of quarantined areas in § 301.51-3(c)
and restricting the interstate movement
of regulated articles from the
quarantined area. We also removed
other portions of Cook County, IL, and
portions of DuPage County, IL, from the
list of quarantined areas.

We solicited comments concerning
the interim rule for 60 days ending May
7, 2004. We received one comment by
that date, from a private citizen.

The commenter was in favor of the
interim rule’s additon of the portion of
Cook County, IL, to the list of
quarantined areas. However, the
commenter requested that we reconsider
our decision to remove parts of Cook
and DuPage Counties, IL, from the list
of quarantined areas in order to decrease
the likelihood of future ALB infestation
in those areas.

While we realize that there is always
the possibility of ALB reinfestation,
APHIS does not believe a continuation
of the quarantine in the areas removed
by the interim rule is necessary or
warranted. As stated in § 301.51-3(a) of
the regulations, an area may be listed as
a quarantined area if ALB have been
found by an inspector, if there is reason
to believe ALB are present, or if the area
is inseparable from other quarantined

areas for purposes of enforcement. The
last evidence of ALB found in these
areas was on December 2, 2000, near
Addison in DuPage County, IL, and on
August 18, 1999, in that portion of the
Village of Summit, IL. Those areas have
also been determined to be sufficiently
far from other quarantined areas for the
removal of the quarantine to be
considered safe. Though we do not
believe further regulation of these areas
is necessary, we will continue to survey
them to ensure that ALB does not
reappear.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule without change.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12866, 12372, and 12988, and the
Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

Regulatory Flexibility Act

This rule affirms an interim rule that
amended the ALB regulations by adding
a portion of Cook County, IL, to the list
of quarantined areas and by removing
other portions of Cook County, IL, and
DuPage County, IL, from the list of
quarantined areas. In the interim rule,
we stated that we were taking those
actions on an immediate basis to
prevent the spread of ALB to
noninfested areas of the United States
and to remove restrictions on areas in
which the ALB is no longer present.

The following analysis addresses the
economic effects of the interim rule on
small entities, as required by the
Regulatory Flexibility Act. The small
businesses potentially affected by the
interim rule are nurseries, arborists, tree
removal services, and firewood dealers
located within the areas added to and
removed from the list of quarantined
areas.

Within the quarantined area added by
the interim rule there is only one
business potentially affected, a firewood
dealer. This business could be affected
by the regulations in two ways. First, if
the business wishes to move regulated
articles interstate from a quarantined
area, that business must either: (1) Enter
into a compliance agreement with
APHIS for the inspection and
certification of regulated articles to be
moved interstate from the quarantined
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area; or (2) present its regulated articles
for inspection by an inspector and
obtain a certificate or a limited permit,
issued by the inspector, for the
interstate movement of regulated
articles. The inspections may be
inconvenient, but not costly; businesses
operating under a compliance
agreement would perform the
inspections themselves and for those
businesses that elect not to enter into a
compliance agreement, APHIS would
provide the services of an inspector
without cost. There is also no cost for
the compliance agreement, certificate, or
limited permit for the interstate
movement of regulated articles.

Second, there is a possibility that,
upon inspection, a regulated article
could be determined by the inspector to
be potentially infested with the ALB
and, as a result, the inspector would not
issue a certificate. In this case, the
entity’s ability to move regulated
articles interstate would be restricted.
However, the affected entity could
conceivably obtain a limited permit
under the conditions of § 301.51-5(b).
Whether or not the affected entity
would be denied certificates as a result
of inspections of regulated articles is
unknown. However, because it is
located in a densely populated urban
area, the firewood dealer is more likely
to be receiving regulated articles from
outside the quarantined area than it is
to be shipping regulated articles
interstate to nonquarantined areas. It is
unlikely, therefore, that the firewood
dealer would be moving regulated
articles that would require inspection in
the first place.

The interim rule removed two areas
from the list of quarantined areas. One
area, the Village of Summit in Cook
County, IL, encompasses 0.92 square
mile. Within that area, there are no
known potentially affected business
entities. The other area removed,
Addison in DuPage County, IL,
encompasses 0.81 square mile. Within
that 0.81 square mile area, there are six
potentially affected business entities,
four tree companies and two landscape
companies. These six entities stand to
benefit from the interim rule, since they
are no longer subject to the restrictions
in the regulations. However, any benefit
for these six entities is likely to be
minimal. While the size of the six
entities is unknown, it is reasonable to
assume that they would be classified as
small entities, based on the U.S. Small
Business Administration’s size
standards.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not

have a significant economic impact on
a substantial number of small entities.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 10599-10601 on
March 8, 2004.

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DC, this 13th day of
July, 2004.
W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 04-16280 Filed 7-16—-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 958
[Docket No. FV04-958-02 FR]

Onions Grown in Certain Designated
Counties in Idaho, and Malheur
County, Oregon; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Idaho-Eastern Oregon Onion Committee
(Committee) for the 2004—2005 and
subsequent fiscal periods from $0.095 to
$0.105 per hundredweight of onions
handled. The Committee locally
administers the marketing order that
regulates the handling of onions grown
in designated counties in Idaho, and
Malheur County, Oregon. Authorization
to assess onion handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The fiscal period begins
July 1 and ends June 30. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

EFFECTIVE DATE: July 20, 2004.

FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW., Third Ave, Suite 385, Portland, OR
97204; telephone: (503) 326—2724; Fax:
(503) 326-7440; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491; Fax: (202) 720—8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491; Fax: (202) 720-8938; or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement No. 130 and Marketing
Order No. 958, both as amended (7 CFR
part 958), regulating the handling of
onions grown in certain designated
counties in Idaho, and Malheur County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Idaho-Eastern Oregon onion
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable onions beginning July 1,
2004, and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
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a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Committee for
the 2004-2005 and subsequent fiscal
periods from $0.095 to $0.105 per
hundredweight of onions handled.

The Idaho-Eastern Oregon onion
marketing order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
Committee consists of six producer
members, four handler members and
one public member. Each member is
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2003-2004 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on April 1, 2004,
and unanimously recommended 2004—
2005 expenditures of $997,442. In
comparison, last year’s budgeted
expenditures were $957,000. At that
same meeting, the Committee, in a vote
of seven in favor, two opposed (desired
continuation of the current rate), and
one abstention, recommended
increasing the assessment rate to $0.105
per hundredweight of onions handled.
The assessment rate of $0.105 is $0.01
higher than the rate currently in effect.
The order authorizes the Committee to
establish an operating reserve of up to
one fiscal period’s operational expense.
However, the Committee’s policy is to
maintain the operating reserve at a level
of approximately one-half of one fiscal
period’s operational expenses. The
Committee, over the last five fiscal
periods, has reduced its operating
reserve to slightly below this level. The
Committee recommended the $0.01

increase so the total of assessment
income ($932,400), contributions
($75,600), interest income ($7,000), and
other income ($2,000) would
sufficiently fund the recommended
expenses for 2004—2005 of $997,442.
The increased assessment income is
anticipated to add approximately
$19,558 to the operating reserve,
increasing it to an estimated $504,661 at
the end of the 2004—2005 fiscal period.

The major expenditures
recommended by the Committee for the
2004-2005 fiscal period include $10,000
for committee expenses, $163,482 for
salary expenses, $81,960 for travel/
office expenses, $60,000 for production
research expenses, $32,000 for export
market development expenses, $600,000
for promotion expenses, and $50,000 for
unforeseen marketing order
contingencies. Budgeted expenses for
these items in 2002—2003 were $10,000,
$148,353, $72,610, $59,170, $27,250,
$589,617, and $50,000, respectively.

The Committee estimates that fresh
market onion shipments for the 2004—
2005 fiscal period will be approximately
8,880,000 hundredweight, which should
provide $932,400 in assessment income.
Income derived from handler
assessments, along with contributions
($75,600), interest income ($7,000), and
other income ($2,000) would be
sufficient to cover budgeted expenses
and increase the operating reserve
approximately $19,558. The Committee
estimates that its operating reserve will
be approximately $485,103 at the
beginning of the 2004-2005 fiscal
period. Funds in the reserve will be kept
within the maximum permitted by the
order of approximately one fiscal year’s
operational expenses (§ 958.44.)

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The

Committee’s 2004—2005 budget and
those for subsequent fiscal periods
would be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 37 handlers
of Idaho-Eastern Oregon onions who are
subject to regulation under the order
and approximately 250 onion producers
in the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration (13
CFR 121.201) as those whose annual
receipts are less than $5,000,000, and
small agricultural producers are defined
as those whose annual receipts are less
than $750,000.

The Committee estimates that 32 of
the 37 handlers of Idaho-Eastern Oregon
onions ship under $5,000,000 worth of
onions on an annual basis. According to
the Vegetables 2003 Summary reported
by the National Agricultural Statistics
Service, the total farm gate value of
onions in the regulated production area
for 2003 was $130,768,000. Therefore,
the 2003 average gross revenue for an
onion producer in the regulated
production area was $523,072. Based on
this information, it can be concluded
that the majority of handlers and
producers of Idaho-Eastern Oregon
onions may be classified as small
entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 2004—
2005 and subsequent fiscal periods from
$0.095 to $0.105 per hundredweight of
onions handled. The Committee
recommended 2004-2005 expenditures
of $997,442 and an assessment rate of
$0.105 per hundredweight, which is
$0.01 higher than the rate currently in
effect. The quantity of assessable onions
for the 2004—2005 fiscal period is
estimated at 8,880,000 hundredweight.
Thus, the $0.105 rate should provide
$932,400 in assessment income, which
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along with anticipated contributions,
interest income, and other income
should be adequate to cover budgeted
expenses.

The major expenditures
recommended by the Committee for the
2004-2005 fiscal period include $10,000
for committee expenses, $163,482 for
salary expenses, $81,960 for travel/
office expenses, $60,000 for production
research expenses, $32,000 for export
market development expenses, $600,000
for promotion expenses, and $50,000 for
unforeseen marketing order
contingencies. Budgeted expenses for
these items in 2003—2004 were $10,000,
$148,353, $72,610, $59,170, $27,250,
$589,617, and $50,000, respectively.

The Committee reviewed and
unanimously recommended 2004-2005
expenditures of $997,442. This budget
includes increases in the budget line
items for salary expenses, travel and
office expenses, research expenses,
export expenses, and promotion
expenses. Committee expenses and the
marketing order contingency fund
would remain the same. Prior to arriving
at this budget, the Committee
considered information from various
sources, including the Idaho-Eastern
Oregon Onion Executive, Research,
Export, and Promotion Committees.
These subcommittees discussed
alternative expenditure levels, based
upon the relative value of various
research and promotion projects to the
Idaho-Eastern Oregon onion industry.
The assessment rate of $0.105 per
hundredweight of assessable onions was
then determined by taking into
consideration the estimated level of
assessable shipments, other revenue
sources, and the Committee’s goal of not
having to use reserve funds during
2004-2005.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the producer price for the 2004—
2005 season could be about $10.80 per
hundredweight. Therefore, the
estimated assessment revenue for the
2004-2005 fiscal period as a percentage
of total producer revenue could be about
1.1 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the order. In addition, the
Committee’s meetings were widely
publicized throughout the Idaho-Eastern
Oregon onion industry and all
interested persons were invited to

attend the meetings and participate in
Committee deliberations on all issues.
Like all Committee meetings, the April
1, 2004, meeting was open to the public
and all entities, both large and small,
were able to express views on this issue.
Finally, interested persons were invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Idaho-Eastern
Oregon onion handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on May 21, 2004 (69 FR 29244).
Copies of the proposed rule were also
mailed or sent via facsimile to all onion
handlers. Finally, the proposal was
made available through the Internet by
the Office of the Federal Register and
USDA. A 30-day comment period
ending June 21, 2004, was provided for
interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.htinl. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1) The
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; (2) the
2004-2005 fiscal period began on July 1,
2004, and the order requires that the
rate of assessment for each fiscal period
apply to all assessable onions handled
during such fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the
Committee at a public meeting; and (4)
a 30-day comment period was provided

for in the proposed rule, and no
comments were received.

List of Subjects in 7 CFR Part 958

Onions, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 958 is amended as
follows:

PART 958—ONIONS GROWN IN
CERTAIN DESIGNATED COUNTIES IN
IDAHO, AND MALHEUR COUNTY,
OREGON

m 1. The authority citation for 7 CFR part
958 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 958.240 is revised to read as
follows:

§958.240 Assessment rate.

On and after July 1, 2004, an
assessment rate of $0.105 per
hundredweight is established for Idaho-
Eastern Oregon onions.

Dated: July 13, 2004.

A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-16271 Filed 7-16—04; 8:45 am)]
BILLING CODE 3410-02-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 609, 611, 612, 614, 615,
and 617

RIN 3052-AB69

Electronic Commerce; Organization;
Standards of Conduct and Referral of
Known or Suspected Criminal
Violations; Loan Policies and
Operations; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; Borrower
Rights

AGENCY: Farm Credit Administration.
ACTION: Correcting amendment.

SUMMARY: The Farm Credit
Administration (FCA) published a
document in the Federal Register on
March 9, 2004 (69 FR 10901, clarifying
the rights provided in the Farm Credit
Act of 1971, as amended, for loan
applicants and borrowers of the Farm
Credit System (System) and explaining
the responsibilities of the System in
providing these rights, responding to
comments, and placing all borrower
rights provisions in one part of our
regulations. That document failed to
include a necessary nomenclature
change to §609.930(i). This document
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corrects the final regulations by revising
this section.

DATES: Effective on July 19, 2004.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Senior Policy
Analyst, Office of Policy and Analysis,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—4479, TTY
(703) 883—4434; or Joy Strickland,
Senior Counsel, Office of General
Counsel, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4020, TTY (703) 883—2020.
SUPPLEMENTARY INFORMATION: The final
rule published on March 9, 2004 (69 FR
10901) redesignated existing part 617 as
a newly designated subpart B in part
612. Because of this redesignation, a
nomenclature change in § 609.930(i)
should have been included in the final
rule.

List of Subjects
12 CFR Part 609

Agriculture, Banks, banking,
Electronic commerce, Reporting and

recordkeeping requirements, Rural
areas.

12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 612

Agriculture, Banks, banking, Conflict
of interests, Rural areas.

12 CFR Part 614

Agriculture, Banks, banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

12 CFR Part 617

Banks, banking, Criminal referrals,
Criminal transactions, Embezzlement,
Insider abuse, Investigations, Money
laundering, Theft.

m Accordingly, 12 CFR part 609 is
corrected by making the following
correcting amendment:

PART 609—ELECTRONIC COMMERCE

m 1. The authority citation for part 609
continues to read as follows:
Authority: Sec. 5.9 of the Farm Credit Act

(12 U.S.C. 2243); 5 U.S.C. 301; Pub. L. 106—
229 (114 Stat. 464).

§609.930 [Corrected]

m 2. Section 609.930(i) is corrected by
removing the reference “617” and
adding in its place “612, subpart B”.

Dated: July 14, 2004.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 04-16379 Filed 7—16—-04; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AB87

Loan Policies and Operations;
Participations

AGENCY: Farm Credit Administration.

ACTION: Final rule; response to
comment.

SUMMARY: The Farm Credit
Administration (FCA or agency)
responds to a comment letter on a final
rule that repealed regulations that
required a Farm Credit System (FCS or
System) bank or association to provide
notice or obtain consent before
purchasing participations in loans that a
non-System lender originates in the
chartered territory of another FCS
institution. This response, which is
pursuant to an order of the United
States District Court for the District of
Columbia dated April 8, 2004,
supplements the preamble to the final
rule that was published at 65 FR 24101
on April 25, 2000.

DATES: Effective Date: These regulations
became effective on May 25, 2000. See
65 FR 33743.

FOR FURTHER INFORMATION CONTACT:
Alan Markowitz, Senior Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4498, TTY (703)
883—4434, or Richard A. Katz, Senior
Attorney, Office of the General Counsel,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—4020, TTY
(703) 883-2020.

SUPPLEMENTARY INFORMATION:

I. Background

On November 9, 1998, the FCA
proposed repeal of several regulations in
parts 611, 614, and 618 that required
System lenders operating under title I or
II of the Farm Credit Act of 1971, as
amended (Act) to provide notice or
obtain consent before they could lend,
participate in loans, or offer related
services to borrowers in the chartered
territory of other FCS lending
institutions. See 63 FR 60219. The
extended comment period closed on
May 10, 1999.

The FCA received more than 270
comment letters from System
institutions, commercial banks, trade

associations, FCS and non-System
customers, state agricultural
commissioners, a statewide council of
agricultural organizations, a United
States senator, and individuals.
Commercial bank commenters opposed
the proposed rule, while the other
commenters were evenly divided
between those supporting and opposing
the proposal.

The Farm Credit Bank of Texas
(FCBT) and its six affiliated Federal
land credit associations (FLCAs) 1 in
Alabama, Louisiana, and Mississippi,
and its two affiliated production credit
associations (PCAs) in New Mexico sent
the FCA a joint comment letter dated
May 3, 1999, opposing the proposed
rule. The joint comment letter stated
that: (1) The FCA lacked statutory
authority to enact the proposed rule; (2)
the proposed rule would conflict with
statutory amendments enacted in 1992;
(3) geographic boundaries are an
integral part of the System’s statutory
scheme; (4) out-of-territory credit and
related services would hurt the System
and its customers, especially small
farmers; and (5) the proposed rule
would not advance any congressionally
mandated purpose.

The FCA did not repeal those
regulations that require notice or
consent when a System lender operating
under title I or II of the Act makes direct
loans or offers related services outside
its chartered territory. However, the
FCA adopted a final rule on April 25,
2000, that repealed the notice and
consent requirements only for out-of-
territory loan participations. See 65 FR
24101. As a result, notice and consent
requirements no longer apply when a
System lender purchases participations
in loans that non-System lenders
originate in the chartered territory of
other FCS institutions.2

The preamble to the final rule
explained that repealing the notice and
consent requirements for loan
participations could help: (1) Increase
the flow and availability of agricultural
credit; (2) improve the liquidity of non-
System lenders; and (3) diversify
geographic and industry concentrations
in the loan portfolios of Farm Credit
banks and associations. The preamble
also pointed out that the chartered
territory of an FCS lender does not
change when it buys participations in
loans that non-System lenders originate

1 At the time that the FCA received this comment
letter, the FCBT had not yet transferred direct
lending authority to one of these FLCAs pursuant
to section 7.6 of the Act.

2The final rule does not affect intra-System loan
participations because the originating FCS lender
consents when it sells participations in its loans to
other FCS institutions.
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in the territory of other System lenders.
Another passage in the preamble
explained that the final rule does not
authorize any FCS lender to make loans
directly to farmers and ranchers in the
chartered territory of other System
lenders. The following paragraph in the
preamble to the final rule discussed the
comments that the FCA received from
the public:

We received over 270 comment letters on
the proposed rule. No commenter cited any
statutory provision that restricts the authority
of System banks and associations to
participate in loans outside of their chartered
territory. Only one comment letter mentioned
the statutory authorities of System
institutions to participate in loans.

After the final rule became effective
on May 25, 2000, the FCBT and the
FLCAs that submitted the joint
comment letter (plaintiffs) filed suit
against the FCA in the United States
District Court for the District of
Columbia, seeking a declaration that the
final rule was invalid.3 The plaintiffs
claimed the final rule violated the Act
and a 1992 amendment thereto, and that
the FCA failed to comply with the
procedural requirements of the
Administrative Procedure Act (APA)
when it enacted the final rule.

The plaintiffs raised two procedural
arguments. First, they claimed that the
FCA failed to respond to their
comments in the preamble to the final
rule. Their second claim was that the
public did not have adequate notice that
the FCA would only repeal the out-of-
territory notice and consent
requirements for loan participations
and, therefore, the FCA should have
sought additional comment before it
enacted the final rule.

On August 21, 2001, the District Court
granted the FCA’s motion for summary
judgment. The District Court ruled that:
(1) The FCA adequately responded to
the plaintiffs’ comments; (2) the final
rule was a logical outgrowth of the
proposed rule; (3) the final rule
complied with the applicable provisions
of the Act; and (4) the plaintiffs waived
their argument that the final loan
participation rule violated the 1992
amendments because they did not raise
this argument in their comment letter.
La Fed. Land Bank Ass’n, FLCA v. Farm
Credit Admin., 189 F. Supp. 2d 47,
(D.D.C. 2001).

The plaintiffs appealed. On July 29,
2003, the Court of Appeals ruled that
the final rule did not violate the Act and
the 1992 amendments thereto. La Fed.
Land Bank Ass’n, FLCA v. Farm Credit
Admin., 336 F.3d 1075 (D.C. Cir., 2003).

3Two FLCAs that signed the joint comment letter
merged before litigation.

In addition, it denied the plaintiffs’
petition to vacate the final rule, stating,
“we think the probability that the [FCA]
will be able to justify retaining the
[final] rule is sufficiently high that
vacatur of the rule is not appropriate.”
See 336 F.3d 1075, 1085. The Court of
Appeals also affirmed the District
Court’s finding that the FCA did not
need to seek additional public comment
before it repealed the notice and consent
requirements for out-of-territory
participations because the final rule was
a logical outgrowth of the proposed rule.
However, the Court of Appeals found
that: (1) The plaintiffs’ comment letter
opposed repeal of the notice and
consent requirements for both out-of-
territory lending and participations; and
(2) the FCA was required to address the
plaintiffs’ comments before enacting the
final rule. The Court of Appeals
reversed the judgment of the District
Court with instructions to remand the
matter to the FCA for a response to the
plaintiffs’ comments.

II. Response to the Plaintiffs

In accordance with the court’s ruling,
the FCA publishes this notice, which
responds to the plaintiffs’ joint
comment letter. Our response addresses
out-of-territory loan participations,
which were the subject of both the final
rule and the court decisions.

A. Legal Issues

The plaintiffs alleged that: (1) The
FCA lacked authority to rescind
regulatory restrictions on out-of-territory
activities by System lenders; and (2) the
proposed rule would violate several
provisions of the Act and section 401 of
the Farm Credit Banks and Associations
Safety and Soundness Act of 19924
(1992 amendments). The Court of
Appeals decided both of these issues,
holding that the FCA had authority
under the Act and the 1992
amendments to repeal the pre-existing
regulatory notice and consent
requirements for out-of-territory loan
participations. Accordingly, this
response does not recap the plaintiffs’
legal arguments, the agency’s response,
and the Court of Appeals’ rulings. The
FCA refers interested parties to the
Court of Appeals’ opinion if they seek
a detailed discussion of the legal issues.

B. Policy Issues

In addition to its findings on the
above legal issues, the Court of Appeals
found that the FCA’s “only error was its
failure to explain what seems to be a
policy difference with the plaintiffs.” Id.
Accordingly, the FCA now responds to

4Pub. L. 102-552, 106 Stat. 4102 (Oct. 28, 1992).

the plaintiffs’ policy comments. The
plaintiffs’ comment letter objected to the
repeal of notice or consent requirements
for out-of-territory activities on policy
grounds. The plaintiffs claimed that
repeal of regulatory restrictions on out-
of-territory activities would have a
detrimental impact on both the System
and its borrowers. The plaintiffs raised
three arguments. Their first argument is
that geographic restrictions preserve the
cooperative principles, local control,
and financial interdependence of the
FCS. The second argument is that
ending restrictions on out-of-territory
activities will introduce intra-System
competition that will harm small
farmers, “who are the very people the
System is designed to serve.” The
plaintiffs” final argument is that the
proposed rule would not advance any
congressionally mandated purpose.

1. Cooperative Principles, Local Control,
and Financial Interdependence

The plaintiffs claimed that geographic
boundaries reinforce the structure of
System institutions, which are credit
cooperatives that are owned and
controlled by the local farmers who
borrow from them. Accordingly, the
plaintiffs believe that revoking
regulatory restrictions on out-of-territory
activities overturns the rights of farmer-
owners to make decisions that affect
their institution. Another argument that
the plaintiffs raised is that allowing FCS
institutions to make or participate in
loans in the chartered territory of other
System lenders without restriction is
incompatible with an intra-System
financial support structure that depends
on joint and several liability and loss-
sharing agreements.

The FCA responds that the final rule
does not authorize any FCS institution
to lend directly to borrowers outside its
chartered territory without consent. As
a result, the final rule does not change
the System’s cooperative principles,
local control, or financial
interdependence. Cooperative
principles, borrower stock, voting rights,
and borrower rights continue to apply to
loans that System institutions make.
However, the final rule applies only to
participations in loans made by non-
System lenders. The borrowers are
customers of non-System commercial
lenders, not the FCS; therefore, they do
not enter into a contractual relationship
with any FCS lender. FCS institutions
may buy participations in these loans
from commercial lenders, but their
contractual relationship is with the lead
lender, not the borrower. Accordingly,
borrower stock, cooperative
membership requirements, and
borrower rights do not apply. For these
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reasons, repeal of the notice and consent
requirements for loan participations do
not adversely affect cooperative
principles and local control of System
institutions.

Similarly, the final rule does not
threaten the financial interdependence
of System institutions. The final rule
does not change the Farm Credit banks’
statutory joint and several liability, or
their lending relationships with their
affiliated associations. In addition, the
final rule does not bring FCS
institutions into competition with each
other for direct loans because it applies
only to participations in loans that non-
System lenders originate. Furthermore,
System lenders participated in loans
with non-System lenders long before the
FCA repealed regulatory notice and
consent requirements for out-of-territory
participations. Loan participations with
non-System lenders have never
undermined the System’s financial
interdependence.

2. Service to Small Farmers

The plaintiffs claimed that removal of
restrictions on out-of-territory activities
would be detrimental to the “very
people the System is designed to serve,”
especially small farmers and ranchers.
More specifically, the plaintiffs alleged
that the FCA’s proposal would enable
the bigger FCS associations to “cherry
pick” loans to large and profitable farm
operations outside their chartered
territory, leaving loans to small and
struggling farmers to the local
association.

First of all, the final rule addresses
participations, not direct loans. More
importantly, the final rule is not
detrimental to small farmers. Nothing in
the final rule weakens the System’s
statutory authority and commitment to
serve small farmers. The Act expressly
authorizes FCS banks and associations
to participate in loans with each other
and non-System lenders. Although
lenders participate in credits to larger
borrowers, loan participations for larger
borrowers generate income and portfolio
diversification which, in turn, facilitate
System lending to small farmers.

3. Benefiting Agriculture

Finally, the plaintiffs’ comment letter
claimed that rescinding restrictions on
out-of-territory activities does not
advance any congressionally mandated
purpose. The FCA replies that loan
participations achieve a congressionally
mandated purpose because several
provisions of the Act expressly
authorize them. Buying out-of-territory
loan participations from non-System
lenders improves ‘“‘the income and well-
being of American farmers and ranchers

by furnishing sound, adequate, and
constructive credit * * * to them,”
which is an objective that Congress
established for the System in section
1.1(a) of the Act.

Eliminating territorial restrictions on
loan participations promotes
cooperation between System and non-
System lenders, which ultimately
benefits farmers and ranchers. Sound
loan participation programs can
increase the availability of agricultural
credit for farmers and ranchers. System
banks and associations can improve the
liquidity of non-System lenders by
purchasing participations in loans to
farmers and ranchers which, in turn,
enable non-System lenders to make
more agricultural loans. The final rule
also enables System lenders to diversify
geographic and industry concentrations
in loan portfolios by purchasing
participations in sound loans made
anywhere in the United States.
Cooperation between System and non-
System lenders benefits America’s
farmers, ranchers, and rural
communities by ensuring a steady flow
of agricultural credit in both good and
bad economic times. For these reasons,
the final rule furthers the goals that
Congress set forth in the Act because it
advances the System’s mission of

financing agriculture and rural America.

Dated: July 13, 2004.
Jeanette C. Brinkley,

Secretary, Farm Credit Administration Board.

[FR Doc. 04-16318 Filed 7-16—04; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18585; Directorate
Identifier 2004—NE-28-AD; Amendment 39—
13731; AD 2004-14-22]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Canada PW206B, PW206C,
PW206E, PW207D, and PW207E
Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for Pratt &
Whitney Canada (PWC) PW206B
engines that have incorporated PWC
Service Bulletin (SB) No. 28119, and
PW206C, PW206E, PW207D, and
PW207E turboshaft engines. This AD

requires checking the automatic low-
cycle-fatigue (LCF) counting data made
by the engine Data Collection Unit
(DCU) on installed engines, and
validating proper DCU automatic LCF
counting before an engine is installed.
This AD results from two reports of
irregular LCF counting, observed
between engines on the same helicopter,
during weekly recording of LCF data in
the engine log books. We are issuing this
AD to prevent critical rotating parts
from exceeding published life limits,
which could result in uncontained
engine failure and possible loss of the
helicopter.

DATES: Effective August 3, 2004. The
Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of August 3, 2004.

We must receive any comments on
this AD by September 17, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:(202) 493—-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can get the service information
identified in this AD from Pratt &
Whitney Canada, 1000 Marie-Victorin,
Longueuil, Quebec, Canada J4G1A1.

You may examine the comments on
this AD in the AD docket on the Internet
at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7178; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: Transport
Canada (TC), which is the airworthiness
authority for Canada, recently notified
us that an unsafe condition may exist on
PWC PW206B engines that have
incorporated PWC SB No. 28119, and
PW206C, PW206E, PW207D, and
PW207E turboshaft engines. Transport
Canada advises that two reports of
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irregular LCF counting were observed
between engines on the same helicopter,
during weekly recording of LCF data in
the engine log books. PWC investigated
and confirmed that irregular DCU LCF
count recordings can occur, registering
above and below the LCF count data of
a paired reference engine. LCF cycle
count data is used to track life-limited
critical rotating parts. Pratt & Whitney
Canada determined that cycle counting
history by the DCU becomes corrupted
if system electrical power is shut off
before the completion of data transfer.
Data transfer occurs after engine
shutdown, as the compressor
revolutions per minute (rpm)
decelerates through 20% speed.
Operators must verify the DCU data
each week as described in the
maintenance manual. However, some
operators have not been verifying this
data. This condition causes potential for
some life limited rotating parts to be
close to or even beyond the currently
approved published life limits.

Relevant Service Information

We have reviewed and approved the
technical contents of PWC Alert Service
Bulletin (ASB) No. PW200-72—-A28252,
Revision 2, dated March 11, 2004. That
ASB describes procedures to compare
the LCF counting data recorded by the
DCU to the data recorded in the engine
log books. We have also reviewed and
approved the technical contents of PWC
service bulletin (SB) No. PW200-72—
28253, dated February 12, 2004, that
describes procedures for validating
proper DCU automatic LCF counting
before an engine is installed. Transport
Canada classified these SBs as
mandatory and issued AD No. CF—
2004—-06, dated March 31, 2004, in order
to ensure the airworthiness of these
PWC engines in Canada.

Bilateral Airworthiness Agreement

These PWC PW206B, PW206C,
PW206E, PW207D, and PW207E
turboshaft engines are manufactured in
Canada and are type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Under this
bilateral airworthiness agreement,
Transport Canada has kept the FAA
informed of the situation described
above. We have examined the findings
of Transport Canada, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other PWC PW206B, PW206C,
PW206E, PW207D, and PW207E
turboshaft engines of the same type
design. We are issuing this AD to
prevent critical rotating parts from
exceeding published life limits, which
could result in uncontained engine
failure and possible loss of the
helicopter. This AD requires a
Comparison Check and a Consistency
Check of the automatic LCF counting
data made by the engine DCU on
installed engines, at the following:

o For engines with impeller and or
compressor turbine (CT) disks and or
power turbine (PT) disks having fewer
than 2,000 cycles life limit remaining on
the effective date of the AD; within the
next 50 engine flight hours or two
months, whichever occurs first, after the
effective date of this AD; and

e For engines with impeller and or
CT disks and or PT disks having from
2,000 to 5,000 cycles life limit
remaining on the effective date of the
AD; within the next 200 engine flight
hours or three months, whichever
occurs first, after the effective date of
this AD; and;

e For engines with impeller and or
CT disks and or PT disks having more
than 5,000 cycles life limit remaining on
the effective date of the AD; within the
next 500 engine flight hours or four
months, whichever occurs first, after the
effective date of this AD.

This AD also requires validating
proper DCU automatic LCF counting
before an engine is installed. You must
use the service information described
previously to perform the actions
required by this AD.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Docket Management System (DMS)

We have implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, we
posted new AD actions on the DMS and
assigned a DMS docket number. We
track each action and assign a
corresponding Directorate identifier.
The DMS docket No. is in the form
“Docket No. FAA-200X-XXXXX.” Each

DMS docket also lists the Directorate
identifier (“‘Old Docket Number”’) as a
cross-reference for searching purposes.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2004-18585; Directorate Identifier
2004-NE-28-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://
www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the DMS Docket Offices
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5227) is located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Regulatory Findings
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will
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not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me by
the Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2004-14-22 Pratt & Whitney Canada:
Amendment 39-13731. Docket No.
FAA—-2004-18585; Directorate Identifier
2004-NE-28-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 3, 2004.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Pratt & Whitney
Canada (PWC) PW206B engines that have

incorporated PWC Service Bulletin (SB) No.
28119, and PW206C, PW206E, PW207D, and

PW207E turboshaft engines. These engines
are installed on, but not limited to, Augusta
109E, Bell 427, Eurocopter EC135, and MD
Explorer helicopters.

Unsafe Condition

(d) This AD results from two reports of
irregular LCF counting observed between
engines on the same helicopter, during
weekly recording of LCF data in the engine
log books. We are issuing this AD to prevent
critical rotating parts from exceeding
published life limits, which could result in
uncontained engine failure and possible loss
of the helicopter.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Confirmation of Data Collection Unit (DCU)
Properly Collecting Engine Low-Cycle-
Fatigue (LCF) Data, and Confirmation of
Engine LCF Count Values

(f) To confirm that the data stored in the
DCU is correct and that the data recorded in
the engine log books is correct, do a
Comparison Check and a Consistency Check
as specified in paragraphs (g) and (h) of this
AD, within the following compliance
requirements:

(1) For engines with impeller and or
compressor turbine (CT) disks and or power
turbine (PT) disks having fewer than 2,000
cycles life limit remaining on the effective
date of this AD, do a Comparison Check and
a Consistency Check within the next 50
engine flight hours or two months, whichever
occurs first, after the effective date of this
AD; and

(2) For engines with impeller and or CT
disks and or PT disks having from 2,000 to
5,000 cycles life limit remaining on the
effective date of this AD; do a Comparison
Check and a Consistency Check within the
next 200 engine flight hours or three months,
whichever occurs first, after the effective date
of this AD; and

(3) For engines with impeller and or CT
disks and or PT disks having more than 5,000
cycles life limit remaining on the effective
date of this AD; do a Comparison Check and
a Consistency Check within the next 500
engine flight hours or four months,
whichever occurs first, after the effective date
of this AD.

Comparison Check

(g) Do a Comparison Check of the data
stored by the DCU using paragraph 3.C of
PWC Alert Service Bulletin (ASB) No.
PW200-72-28252, Revision 2, dated March
11, 2004. Interpret the results of the
Comparison Check using paragraphs 3.C.9.a.
and 3.C.9.b. of PWC ASB No. PW200-72—
28252, Revision 2, dated March 11, 2004. If
necessary, restore baseline LCF life of

components using manual counting using
paragraph 3.E of PWC ASB No. PW200-72—
28252, Revision 2, dated March 11, 2004.

Consistency Check

(h) Do a Consistency Check by reviewing
the engine log books to confirm the impeller,
CT, and PT disks LCF counts are correct
using paragraph 3.D. of PWC ASB No.
PW200-72-28252, Revision 2, dated March
11, 2004.

(1) Interpret the results using paragraphs
3.D.5 and 3.D.6 of PWC ASB No. PW200-72—
28252, Revision 2, dated March 11, 2004.

(2) If necessary, restore the baseline LCF
life of components using manual counting as
indicated in paragraph 3.E. of PWC ASB No.
PW200-72-28252, Revision 2, dated March
11, 2004.

Components Exceeding Published Life Limit

(i) Before further flight, replace any
impeller, CT, or PT disk that exceeds its
published life limit.

Validating Proper DCU Automatic LCF
Counting Before an Engine Is Installed

(j) Before an engine is installed, validate
the proper DCU automatic LCF counting
using the checks in paragraphs (g) and (h) of
this AD and using paragraphs 3A. through
3.A.(21)(a)15 of PWC Service Bulletin (SB)
No. PW200-72-28253, dated February 12,
2004.

Previous Credit

(k) Previous credit is allowed for
Comparison Checks and Consistency Checks
that were done in accordance with the
Original, Revision 1, or Revision 2 of PW
ASB No. PW200-72-A28252, before the
effective date of this AD.

Alternative Methods of Compliance

(I) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(m) You must use the Pratt & Whitney
Canada service information specified in
Table 1 to perform the checks required by
this AD. The Director of the Federal Register
approved the incorporation by reference of
the documents listed in Table 1 of this AD
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. You can get a copy from Pratt &
Whitney Canada, 1000 Marie-Victorin,
Longueuil, Quebec, Canada J4G1A1; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/code_of
_federal_regulations/ibr_locations.html.
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TABLE 1.—INCORPORATION BY REFERENCE

Service bulletin No.

PW200-72—-A28252
Total Pages: 11

PW200-72-28253 ........ccoveeieerieiiienieeeeeee e

Total Pages: 10

Page Revision Date
................. ALL e | 2 e eeesiieeee e e | March 11, 2004.
................. ALL ... | Original i | February 12, 2004.

Related Information

(n) Transport Canada airworthiness
directive No. CF—2004—-06, dated March 31,
2004, also addresses the subject of this AD.

Issued in Burlington, Massachusetts, on
July 7, 2004.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04—16005 Filed 7-16—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM—-201-AD; Amendment
39-13732; AD 2004-14-23]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319-111, -112, -113, and —114; A320-
111, —211, —212, and -214; and A321-
111, -112, and -211 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A319, A320, and A321 series airplanes,
that requires a one-time inspection to
identify the serial number of the
actuator of the thrust reverser blocker
door, and corrective action if necessary.
This action is necessary to prevent
inadvertent deployment of the thrust
reverser door, which could result in
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Effective August 23, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Rohr, Inc., 850 Lagoon Drive,
Chula Vista, California 91910-2098.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,

Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: We
proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an airworthiness
directive (AD) that is applicable to
certain Airbus Model A319, A320, and
A321 series airplanes. That proposed
AD was published in the Federal
Register on March 11, 2004 (69 FR
11547). That action proposed to require
a one-time inspection to identify the
serial number of the actuator of the
thrust reverser blocker door, and
corrective action if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. We have
given due consideration to the
comments received.

Support for the Proposed AD

The manufacturer concurs with the
content of the proposed AD. The Air
Transport Association (ATA) of
America, on behalf of its members,
reports that the members generally
support the intent of the rulemaking.

Request to Revise Proposed
Requirements

One commenter suggests that the
proposed AD be revised to reidentify the
part number of the suspect actuators
after rework, to help ensure compliance
with the AD. Rohr CFM56-5A/-5B
Service Bulletin RA32078-112,
described in the proposed AD, specifies
marking the label plate of the actuator
with the numeral ““2” to indicate
completion of the actions in the service
bulletin. The commenter, however,

finds this a vague and confusing way to
track compliance with an AD. The
commenter adds that, in most cases,
compliance with an AD involves
changing the part number of the
component in question.

We disagree with the request. We find
that the addition of the numeral “2” to
the label plate will adequately
distinguish affected and reworked parts.
No change is necessary to the final rule
in this regard.

Request to Revise Compliance Time

This same commenter (an operator)
requests that the proposed AD be
revised to allow 100 flight hours to
replace any discrepant actuator. (The
proposed AD would require
replacement before further flight.)
According to the commenter, requiring
immediate replacement would result in
a limited number of airplanes that could
be inspected at one time and a limited
number of maintenance stations
available to do the work, whereas the
requested extension of time would
allow operators to inspect multiple
airplanes at multiple maintenance
stations simultaneously. The commenter
reports that the spare actuators are
typically available at only one or two
maintenance stations. The commenter
states that, in light of the proposed
compliance time to inspect (up to 7,000
flight cycles since the last overhaul), an
additional 100 flight hours to replace
the actuator would not adversely affect
safety. (The commenter does not
provide further support for the previous
statement.)

We do not agree with the commenter’s
request to allow temporary flight with
known discrepant actuators—without
interim measures in place to ensure the
continued operational safety of these
airplanes. As a matter of law, to be
airworthy an airplane must be in a
condition for safe operation. Immediate
replacement of a discrepant actuator is
therefore required to correct the unsafe
condition and ensure that the airplane
is operated in an airworthy condition, as
required by the Federal Aviation
Regulations. The compliance time for
the inspection specified in paragraph (b)
of this AD should allow operators ample
time to schedule both the inspection
and any necessary corrective action at
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the same time. The proposed AD, issued
in March 2004, advised affected
operators of our plans to require the
inspections and corrective action; the
service bulletin cited in that NPRM has
been available since February 2002.
Therefore, we find that operators have
had sufficient time to incorporate the
required and conditional actions into
their individual maintenance plans.
However, according to the provisions of
paragraph (e) in this final rule, we might
approve requests to allow flight for an
interim period if the request includes
data or interim procedures that would
ensure that an acceptable level of safety
would be maintained. We have not
changed the final rule regarding this
issue.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

We estimate that 551 airplanes of U.S.
registry will be affected by this AD. It
will take about 4 work hours per
airplane to identify the actuator part
numbers, at an average labor rate of $65
per work hour. Based on these figures,
the cost impact of this AD on U.S.
operators is estimated to be $143,260, or
$260 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not

have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-14-23 Airbus: Amendment 39-13732.
Docket 2002-NM-201-AD.

Applicability: Model A319-111, —112,
—113, and —114; A320-111, —-211, —212, and
—214; and A321-111, -112, and —211 series
airplanes; certificated in any category;
powered by CFM56—5A or —5B engines
having any thrust reverser blocker door
actuator part number D23090000-6.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent deployment of the
thrust reverser door, which could result in
reduced controllability of the airplane,
accomplish the following:

Repair History

(a) If, from a review of the maintenance
records, it can be positively determined that
the thrust reverser blocker door actuator was
never overhauled by “TRW—Lucas Repair
Center—Englewood, New Jersey,” then no
further work is required by this AD.

Inspection

(b) Before the actuator of the thrust reverser
blocker door accumulates 7,000 total flight
cycles since its last overhaul, or within 500

flight hours after the effective date of this AD,
whichever occurs later: Do a general visual
inspection to identify the part number and
serial number of the actuator, in accordance
with Rohr CFM56-5A/-5B Service Bulletin
RA32078-112, Revision 1, dated February 6,
2002. Look for affected serial numbers as
listed in paragraph 1.A(1) of the service
bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(1) If no affected serial number is found, no
more work is required by this paragraph.

(2) If any affected serial number is found:
Before further flight after doing the
inspection required by paragraph (b) of this
AD, replace the affected actuator with a new
or reworked part in accordance with the
service bulletin.

(c) An inspection and rework done before
the effective date of this AD in accordance
with Rohr CFM56-5A/-5B Service Bulletin
RA32078-112, dated October 22, 2001, is
acceptable for compliance with the
applicable requirements of this AD.

Parts Installation

(d) As of the effective date of this AD, no
person may install, on any airplane, an
actuator of the thrust reverser blocker door
having a part number and serial number
listed in paragraph 1.A.(1) of Rohr CFM56—
5A/-5B Service Bulletin RA32078-112,
Revision 1, dated February 6, 2002, unless
the actuator has been reworked in accordance
with the service bulletin.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

() Unless otherwise specified in this AD,
the actions must be done in accordance with
Rohr CFM56—-5A/-5B Service Bulletin
RA32078-112, Revision 1, dated February 6,
2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rohr, Inc., 850 Lagoon Drive, Chula
Vista, California 91910-2098. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal _ register/
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code_of_ federal_regulations/ibr_locations.
html.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
337(B) R1, dated July 24, 2002.

Effective Date

(g) This amendment becomes effective on
August 23, 2004.

Issued in Renton, Washington, on July 1,
2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-16004 Filed 7-16—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-NM-48-AD; Amendment
39-13734; AD 2004-14-25]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Empresa Brasileira
de Aeronautica S.A. (EMBRAER) Model
EMB-120 series airplanes, that requires
installing a lightning bonding jumper
from the lower rotating beacon to the
airframe. This action is necessary to
prevent possible multiple avionics
failures caused by a lightning strike,
which could reduce the ability of the
flightcrew to control the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective August 23, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), PO Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).

For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of federal _regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer;
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain EMBRAER
Model EMB-120 series airplanes was
published in the Federal Register on
April 29, 2004 (69 FR 23456). That
action proposed to require installing a
lightning bonding jumper from the
lower rotating beacon to the airframe.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments have been submitted on the
proposed AD or on the determination of
the cost to the public.

Conclusion

After careful review of the available
data, we have determined that air safety
and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 217 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 3 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Required parts
will cost approximately $134 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $71,393, or $329 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-14-25 Empresa Brasileira De
Aeronautica S.A. (EMBRAER):
Amendment 39-13734. Docket 2004—
NM—-48—-AD.

Applicability: Model EMB-120 series
airplanes, serial numbers 120004, and
120006 through 120359 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible multiple avionics
failures caused by a lightning strike, which
could reduce the ability of the flightcrew to
control the airplane, accomplish the
following:

(a) Within 4,000 flight hours or 30 months
after the effective date of this AD, whichever
comes first: Install a lightning bonding
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jumper from the lower rotating beacon to the
airframe in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-33—-0037, dated
November 5, 2003.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with EMBRAER Service Bulletin 120-33—
0037, dated November 5, 2003. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the Federal Aviation
Administration (FAA), Transport Airplane
Directorate, Rules Docket, 1601 Lind Avenue,
SW., Renton, Washington; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed
in Brazilian airworthiness directive 2004—-01—
06, dated February 5, 2004.

Effective Date

(d) This amendment becomes effective on
August 23, 2004.

Issued in Renton, Washington, on July 8,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-16033 Filed 7-16—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-81-AD; Amendment
39-13733; AD 2004-14-24]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes

an existing airworthiness directive (AD),
applicable to certain Empresa Brasileira
de Aeronautica S.A. (EMBRAER) Model

EMB-120 series airplanes, that currently
requires measuring the gap between the
bellcrank and the body of the rotary
variable inductive transducers (RVITs)
of the aileron and elevator, performing
corrective action if necessary, and
torquing the bolt that attaches the
bellcrank to the RVIT shaft. This
amendment requires replacing the
aileron and elevator RVIT bellcranks
with new, improved bellcranks. The
actions specified by this AD are
intended to prevent restricted
movement of the aileron or elevator,
which could result in reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective August 23, 2004.

The incorporation by reference of
EMBRAER Service Bulletin 120-31-
0046, Revision 01, dated December 27,
2002, as listed in the regulations, is
approved by the Director of the Federal
Register as of August 23, 2004.

The incorporation by reference of
EMBRAER Alert Service Bulletin 120—
31-A046, dated July 13, 2001, as listed
in the regulations, was approved
previously by the Director of the Federal
Register as of August 27, 2001 (66 FR
43076, August 17, 2001).

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), PO. Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741
6030, or go to: http://www.archives.gov/
federal_register/

code_of federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-17-01,
amendment 39-12392 (66 FR 43076,
August 17, 2001), which is applicable to
certain Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Model
EMB-120 series airplanes, was
published in the Federal Register on
May 3, 2004 (69 FR 24105). The action

proposed to require replacing the
aileron and elevator RVIT bellcranks
with new, improved bellcranks.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 201 Model
EMB-120 series airplanes of U.S.
registry that will be affected by this AD.

The actions that are currently
required by AD 2001-17-01 take
approximately 1 or 2 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be between
$13,065 and $26,130; or between $65
and $130 per airplane.

The new actions that are required by
this new AD will take approximately 1
or 2 work hours per airplane to
accomplish, at an average labor rate of
$65 per work hour. Required parts will
cost approximately $810 per airplane.
Based on these figures, the cost impact
of the new requirements of this AD on
U.S. operators is estimated to be
between $175,875 and $188,940; or
between $875 and $940 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
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have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-12392 (66 FR
43076, August 17, 2001), and by adding
a new airworthiness directive (AD),
amendment 39-13733, to read as
follows:

2004-14-24 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-13733. Docket 2003—
NM-81-AD. Supersedes AD 2001-17—
01, Amendment 39-12392.

Applicability: Model EMB-120 series
airplanes, certificated in any category; with
serial numbers 120004 and 120006 through
120355 inclusive; that have been modified in
accordance with EMBRAER Service Bulletin
120-31-0039, 120-31-0040, 120-31-0041, or
120-31-0042.

Compliance: Required as indicated, unless
accomplished previously.

To prevent restricted movement of the
aileron or elevator, which could result in
reduced controllability of the airplane,
accomplish the following:

Restatement of the Requirements of AD
2001-17-01: Inspection and Corrective
Action, if Necessary

(a) Within 50 flight hours after August 27,

2001 (the effective date of AD 2001-17-01,
amendment 39-12392), measure the gap

between the bellcrank and the body of the
rotary variable inductive transducers (RVITs)
of the elevator and aileron, in accordance
with EMBRAER Alert Service Bulletin 120-
31-A046, dated July 13, 2001.

(1) If the gap is within the limits specified
by the alert service bulletin: Prior to further
flight, tighten the bolt that attaches the
bellcrank to the RVIT shaft to a torque of 40—
45 inch pounds, in accordance with the alert
service bulletin.

(2) If the gap is not within the limits
specified by the alert service bulletin: Prior
to further flight, accomplish all applicable
corrective actions (including inspecting to
detect damage of the connecting rod,
replacing any damaged rod with a new rod
having the same part number, and adjusting
the gap between the bellcrank and the RVIT
body), and tighten the bolt that attaches the
bellcrank to the RVIT shaft to a torque of 40—
45 inch pounds; in accordance with the alert
service bulletin.

New Actions Required by This AD:
Corrective Action

(b) Within 4,000 flight hours after the
effective date of this AD: Replace the aileron
and elevator RVIT bellcranks having part
number (P/N) 123-82549-007 or P/N 123—
82549-009, as applicable, with new,
improved bellcranks having P/N 145-51146—
001 or P/N 145-51147-001, respectively, in
accordance with Paragraph 2.8 of the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-31-0046, Revision 01,
dated December 27, 2002.

(c) Replacement of the bellcranks
accomplished before the effective date of this
AD per EMBRAER Service Bulletin 120-31—
0046, dated February 20, 2002, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with EMBRAER Service Bulletin 120-31—
0046, Revision 01, dated December 27, 2002;
and EMBRAER Alert Service Bulletin 120—
31-A046, dated July 13, 2001; as applicable.

(1) The incorporation by reference of
EMBRAER Service Bulletin 120-31-0046,
Revision 01, dated December 27, 2002, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
EMBRAER Alert Service Bulletin 120-31—
A046, dated July 13, 2001, was approved
previously by the Director of the Federal
Register as of August 27, 2001 (66 FR 43076,
August 17, 2001).

(3) Copies may be obtained from Empresa
Brasileira de Aeronautica S.A. (EMBRAER),
P.O. Box 343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and

Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed
in Brazilian airworthiness directive 2001-07—
01R1, dated February 10, 2003.

Effective Date

(f) This amendment becomes effective on
August 23, 2004.

Issued in Renton, Washington, on July 8,
2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-16032 Filed 7-16—-04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742, 748, 770, and 774
[Docket No. 031202303—-3303—01]
RIN 0694—-AC75

Revisions of Export Licensing
Jurisdiction of Certain Types of
Energetic Material and Other
Chemicals Based on Review of the
United States Munitions List

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This final rule amends the
Export Administration Regulations
(EAR) to implement decisions to move
export licensing jurisdiction of certain
types of energetic materials and other
chemicals from the Department of State,
Directorate of Defense Trade Controls
(DTQC), to the Department of Commerce,
Bureau of Industry and Security (BIS),
and to move such jurisdiction for other
chemicals from BIS to DTC.

DATES: This rule is effective July 19,
2004.

FOR FURTHER INFORMATION CONTACT:
Robert Teer at (202) 482—4749 for
questions concerning changes to Export
Control Classification Numbers (ECCN)
1C018 and 1C992; Steve Clagett (202)
482-1461 for questions concerning
coverage of guanidine nitrate or
nitroguanidine under ECCN 1C011; Joan
Roberts (202) 482—4252 for questions
concerning the coverage of liquid
pepper in ECCN 1A984; Scott Hubinger
at (202) 482-5223, for questions
concerning changes to ECCNs 1C350,
1C355, and 1C395, and related changes
in parts 742 and 770; and William Arvin
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at (202) 482—2440 for other questions
about this rule.

SUPPLEMENTARY INFORMATION:
Background

This rule, along with a
complementary rule published by the
Department of State (67 FR 70839,
November 27, 2002) (hereinafter
“November 27 rule”’), implements
decisions reached in an ongoing review
of the United States Munitions List
(USML) that is part of the Defense Trade
Security Initiative. That initiative,
announced on May 24, 2000 at a NATO
ministerial meeting by the Secretary of
State, includes annual review of
portions of the USML with the objective
of reviewing the entire list every four
years. This rule adds some chemicals
formerly on the USML to the Export
Administration Regulations (EAR) and
removes from the EAR other chemicals
that were added to the USML by the
November 27 rule.

This rule adds to the Commerce
Control List (CCL) the following
chemicals: chloropicrin;
propyleneimine (2-methylaziridine)
(CAS 75-55-8); liquid pepper, except
when packaged in individual containers
of 3 ounces (85.05 grams) or less; and
oxidizers and mixtures thereof that are
compounds composed of fluorine and
one or more of the following—other
halogens, oxygen, or nitrogen. In
addition, three chemicals that were
removed from the USML by the
November 27 rule are not being added
to the CCL because they were already
listed thereon. Those chemicals are
fluorine, guanidine nitrate, and
nitroguanidine. This rule removes from
the CCL: 0-ethyl-2-diisopropyl
aminoethyl methylphosphonite (QL),
ethyl phosphonyl difluoride,
methylphosphonyl difluoride (DF),
methyl phosphonous dichloride,
methylphosphinyl difluoride, and
methylphosphonyl dichloride because
the November 27 rule placed them on
the USML.

This rule also replaces the phrase
“Office of Defense Trade Controls” with
“Directorate of Defense Trade Controls”
in several places to reflect the name
change of that organization and revises
the references to Libya and Syria in the
License Requirements section of ECCN
1C350 to reflect the current provisions
of the EAR that address export controls
that apply to those countries.

The specific descriptions of the
changes to the EAR made by this rule
are as follows.

Chemicals Transferred from the United
States Munitions List to the Commerce
Control List

This rule adds chloropicrin to ECCN
1C355 by creating a new paragraph
(b.1.d) in the List of Items Controlled
section of that entry. This action
imposes a reexport license requirement
on chloropicrin that is subject to the
EAR when reexported from one country
that is not a party to the Chemical
Weapons Convention (Convention) to
another country not a party to the
Chemical Weapons Convention, and
when exported from the United States to
a country not a party to the Convention
if the exporter has not received an End
Use Certificate issued by the importing
country. This rule also imposes a
license requirement for antiterrorism
reasons for exports and reexports of
chloropicrin to a limited number of
destinations. The imposition of this
control is described in a report to
Congress on July 2, 2004. This rule
removes a reference to chloropicrin as
being under the export license
jurisdiction of DTC in the Related
Controls paragraph of the List of Items
controlled section of ECCN 1C355. This
rule also removes and reserves
paragraph (.b.3) from ECCN 1C355
because the mixtures containing
chloropicrin described therein are
subsumed in the new paragraph (b.1.d.)

This rule adds propyleneimine (2-
methylaziridine) (CAS 75-55-8) to
ECCN 1C018 by adding a new paragraph
(1) to the List of Items Controlled section
of ECCN 1C018. This rule adds
oxidizers and mixtures thereof that are
compounds composed of fluorine and
one or more of the following: other
halogens, oxygen, or nitrogen to ECCN
1C018 by adding a new paragraph (m)
to that entry and by adding “MT column
1” as a reason for control applicable
only to the items covered by the new
paragraph (m) because these oxidizers
are listed on both the Missile
Technology Control Regime (MTCR)
Annex and the Munitions List
maintained by the Wasssenaar
Arrangement. A note to new paragraph
1C018.m excludes nitrogen trifluoride
(NF5) in a gaseous state and refers
readers to 1C992. Another note to that
paragraph excludes chlorine triflouride
(CIF5) from national security controls.
Cross references are added to the
“Related Controls” paragraphs of ECCN
1C018 and ECCN 1C238 to alert readers
that both entries impose controls on
ClIFs. The addition of the oxidizers and
mixtures to new paragraph 1C018.m is
a new foreign policy control requiring a
report to Congress. The report was
delivered to Congress on July 2, 2004.

This rule also adds language to the
“Related Controls’” paragraph of ECCN
1C111 to notify readers that oxidizers
and mixtures thereof that are
compounds composed of fluorine and
one or more of other halogens, oxygen,
or nitrogen, are controlled under ECCN
1C018.

This rule also amends the heading of
ECCN 1C018 to add “and Certain
Chemicals as follows (See List of Items
Controlled)” because the chemicals
added by this rule are controlled by that
entry regardless of whether they are
incorporated into a commercial charge
or device. This rule also adds paragraph
references to the Related Controls
paragraph of ECCN 1C018 to clarify for
the reader which paragraphs in those
related ECCNs describe commercial
charges and devices containing USML
controlled materials, and which do not.
USML controlled materials, when not
incorporated into the charges and
devices described in the paragraphs of
those ECCNSs, remain on the USML.
However, the chemicals being added to
those ECCNs by this rule are subject to
the EAR unless they are incorporated
into an item on the USML. This rule
adds a sentence to the Related Controls
paragraph of ECCN 1C018 to alert
readers to that fact. This rule also
corrects the citations to the USML at
several places in both of those entries.
This rule also imposes a license
requirement on the chemicals that it
adds to ECCN 1C018 for antiterrorism
reasons to some destinations. The
antiterrorism controls imposed by these
changes are in a report submitted to
Congress on July 2, 2004.

A note is added to ECCN 1C018
providing that when a chemical in
paragraphs .1 or .m of ECCN 1C018 is
incorporated into a commercial charge
or device described in paragraphs .a
through .k of ECCN 1C018 or of ECCN
1C992, the item is classified as the
commercial charge or device.

The November 27 rule also removed
liquid pepper from the USML. This rule
adds liquid pepper, except when in
individual containers with net weight of
3 ounces (85.05 grams) or less, to ECCN
1A984. This addition is a new foreign
policy control requiring a report to
Congress. The report was delivered to
Congress on July 2, 2004.

This rule also revises the heading and
list of items controlled paragraph in
ECCN 1C992 to add nitrogen trifluoride
in a gaseous state. It also adds a
reference to 1C018 to the related
controls paragraph of 1C992 alerting
readers to the fact that nitrogen
trifluoride when not in a gaseous state
is controlled by 1C018.
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Chemicals Removed From the USML
That Are Not Being Added to the CCL

The November 27 rule published by
the Department of State removed
fluorine, guanidine nitrate, and
nitroguanidine from the USML. These
chemicals were already listed on the
CCL prior to the publication of this rule.
Guanidine nitrate and nitroguanidine
will continue to be covered by ECCN
1C011 paragraphs .c and .d, which
impose a license requirement to all
destinations except Canada. Fluorine
will continue to be subject to ECCN
1C999, which imposes a license
requirement to North Korea.

Chemicals Transferred From the
Commerce Control List to the United
States Munitions List

This rule removes 0-ethyl-2-
diisopropyl aminoethyl
methylphosphonite (QL), ethyl
phosphonyl difluoride, and methyl
phosphonyl difluoride (DF), from the
CCL by removing and reserving
paragraph (a) in the “List of Items
Controlled” section of ECCN 1C350.
This rule also removes
methylphosphonous dichloride,
methylphosphonous difluoride, and
methylphosphonyl dichloride from the
Commerce Control List by removing and
reserving subparagraphs (b.15) (b.16)
and (b.17) in the List of Items Controlled
section of ECCN 1C350. These six
chemicals are now on the USML.

This rule removes references to ECCN
1C350.a from the following: paragraph
(a)(2)(1)(A) of § 742.2; paragraphs (a)(1),
(b)(1)(1), (b)(2)(ii), and (b)(1)(iii) of
§ 742.18; paragraph (q) of part 748,
Supplement No. 2; the Reason for
Control and License Requirements
Notes paragraphs of the License
Requirements section of ECCN 1C350;
the Related Controls paragraph of the
License Requirements section of 1C395;
and the Related Controls Paragraph of
the List of Items Controlled section of
ECCN 1C995.

This rule removes the following
references to chemicals that are now
subject to the licensing jurisdiction of
DTC and no longer subject to the
licensing control of BIS. References to
methylphosphonyl difluoride are
removed from paragraphs (1), (4) and (8)
and methylphosphonyl dichloride is
removed from paragraph (8) of part 742,
Supplement No. 1, which deals with
contract sanctity dates. References to 0-
ethyl-2-diisopropyl aminoethyl
methylphosphonite (QL), ethyl
phosphonyl difluoride, methyl
phosphonyl difluoride (DF),
methylphosphonous dichloride,
methylphosphonous difluoride, and

methylphosphonyl dichloride and their
synonyms are removed from paragraph
(k) of § 770.2, which provides
alternative names for chemicals subject
to ECCN 1C350.

Conforming Changes to ECCN 1C350

In the “License Requirements”
section of ECCN 1C350, this rule
replaces the reference to part 742 of the
EAR as the source of information about
antiterrorism controls that apply to
Syria with a reference to Supplement
No. 1 to part 736. It also replaces the
reference to part 746 as the source of
information about antiterrorism controls
that apply to Libya with a reference to
part 742. These changes are being made
to make this ECCN conform to recently
published rules about Libya (69 FR
23626, April 29, 2004) and a general
order implementing the Syria
Accountability and Lebanese
Sovereignty Act (69 FR 26766, May 14,
2004).

Savings Clause

Items that this rule transfers to BIS
export licensing jurisdiction, and that
have been authorized for export or
reexport pursuant to a license issued by
DTC, may be exported or reexported in
accordance with the terms of that
license until that license expires. Items
that this rule removes from BIS
licensing that have been authorized for
export or reexport pursuant to a license
issued by BIS may be exported or
reexported in accordance with the terms
of that license until that license expires.
Items that will require an export or
reexport license from BIS upon
publication of this rule and that, prior
to publication of this rule, were eligible
for export or reexport under a License
Exception or with no license required
(NLR) may be exported or reexported
under those conditions if they are on
dock for loading, on lighter, laden
aboard an exporting carrier or en route
aboard a carrier to a port of export on
August 2, 2004, pursuant to actual
orders for export to a specific
destination, and actually are exported
from the United States or reexported
from another country before August 16,
2004. Any such items not actually
exported or reexported before midnight
August 16, 2004 may be exported or
reexported only if authorized by BIS.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection

of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, ‘“‘Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748 .
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Burden hours associated
with the Paperwork Reduction Act and
Office and Management and Budget
control number 0694—-0088 are not
impacted by this regulation. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or
by fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
William Arvin, Office of Exporter
Services, Bureau of Industry and
Security, Department of Commerce,
Room H2705, Washington, DC 20230.

List of Subjects

15 CFR Parts 742, 770 and 774
Exports, Foreign trade.



Federal Register/Vol. 69, No. 137/Monday, July 19, 2004 /Rules and Regulations

42865

15 CFR Part 748

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble parts 742 and 774 of the Export
Administration Regulations (15 CFR
parts 730—799) are amended as follows:

PART 742—[AMENDED]

m 1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec.
901-911, Pub. L. 106-387; Sec. 221, Pub. L.
107-56; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of October 29, 2003, 68
FR 62209, 3 CFR, 2003 Comp., p. 347; Notice
of August 7, 2003, 68 FR 47833, 3 CFR, 2003
Comp., p. 328.

m 2.In § 742.2 revise paragraph
(a)(2)(1)(A) to read as follows:

§742.2 Proliferation of chemical and
biological weapons.

(a) * * * * *

(2) * * %

(i) * % *

(A) This license requirement includes
chemical mixtures identified in ECCN
1C350.b, .c, or .d, except as specified in
License Requirements Note 2 to that
ECCN.

* * * * *

m 3.In § 742.18 revise paragraph (a)(1),
the introductory text of paragraphs
(b)(1)(i), and paragraphs (b)(1)(ii) and
(b)(1)(iii) to read as follows:

§742.18 Chemical Weapons Convention
(CWC or Convention).

* * * * *

(a) License requirements. (1) Schedule
1 chemicals and mixtures controlled
under ECCN 1C351. A license is
required for CW reasons to export or
reexport Schedule 1 chemicals
controlled under ECCN 1C351.d.5 or d.6
to all destinations including Canada.
CW applies to 1C351.d.5 for ricin in the
form of Ricinus Communis Agglutining
(RCAp), which is also known as ricin D
or Ricinus Communis Lecting; (RCLyy),
and Ricinus Communis Lectinry
(RCL1v), which is also known as ricin E.
CW applies to 1C351.d.6 for saxitoxin
identified by C.A.S. #35523—-89-8. (Note
that the advance notification procedures
and annual reporting requirements
described in § 745.1 of the EAR also

apply to exports of Schedule 1
chemicals.)

(b) Licensing Policy. (1) Schedule 1
chemicals and mixtures. (i) Exports to
States Parties to the CWC. Applications
to export Schedule 1 Chemicals
controlled under ECCN 1C351.d.5 or
.d.6 to States Parties to the CWC
(destinations listed in Supplement No. 2
to part 745 of the EAR) generally will be
denied, unless all of the following
conditions are met:

* * * * *

(ii) Exports to States not Party to the
CWC. Applications to export Schedule 1
chemicals controlled under ECCN
1C351.d.5 or .d.6 to States not Party to
the CWC (destinations not listed in
Supplement No. 2 to part 745 of the
EAR) generally will be denied,
consistent with U.S. obligations under
the CWC to prohibit exports of these
chemicals to States not Party to the
CWC.

(iii) Reexports. Applications to
reexport Schedule 1 chemicals
controlled under ECCN 1C351.d.5 or
.d.6 generally will be denied to all
destinations (including both States
Parties to the CWC and States not Party
to the CWQC).

* * * * *

m 4. In Supplement No. 1 to part 742—
Nonproliferation of Chemical and
Biological Weapons—revise paragraphs
(1), (4) and (8) to read as follows:

SUPPLEMENT NO. 1 TO PART 742—
NONPROLIFERATION OF CHEMICAL
AND BIOLOGICAL WEAPONS

* * * * *

(1) The contract sanctity date for
exports to Iran or Syria of dimethyl
methylphosphonate, phosphorous
oxychloride, thiodiglycol,
dimethylamine hydrochloride,
dimethylamine, ethylene chlorohydrin
(2-chloroethanol), and potassium
fluoride is April 28, 1986.

* * * * *

(4) The contract sanctity date for
exports to Iran of dimethyl
methylphosphonate, phosphorus
oxychloride, and thiodiglycol is
February 22, 1989.

* * * * *

(8) The contract sanctity date for
exports to all destinations (except Iran,
Libya or Syria) of chemicals controlled
by ECCN 1C350 is March 7, 1991,
except for applications to export the
following chemicals: 2-chloroethanol,
dimethyl methylphosphonate, dimethyl
phosphite (dimethyl hydrogen
phosphite), phosphorus oxychloride,
phosphorous trichloride, thiodiglycol,
thionyl chloride triethanolamine, and

trimethyl phosphite. (See also
paragraphs (6) and (7) of this
Supplement.) For exports to Iran, Libya
or Syria, see paragraphs (1) through (6)
of this Supplement.

* * * * *

SUPPLEMENT NO. 2 TO PART 748—
[AMENDED]

m 5. The authority citation for 15 CFR
part 748 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 7, 2003, 68 FR 47833, 3 CFR, 2003
Comp., p. 328.

m 6. In Supplement No. 2 to part 748—
Unique License Application
Requirements, revise paragraph (q) to
read as follows:

SUPPLEMENT NO. 2 TO PART 748—
UNIQUE LICENSE APPLICATION
REQUIREMENTS

* * * * *

(q) Chemicals controlled for CW
reasons under ECCN 1C350. In addition
to any supporting documentation
required by part 748, you must also
obtain from your consignee an End-Use
Certificate for the export of chemicals
controlled for CW reasons by ECCN
1C350 to non-States Parties
(destinations not listed in Supplement
No. 2 to part 745 of the EAR). See
§ 745.2 of the EAR. In addition to the
End-Use Certificate, you may still be
required to obtain a Statement by
Ultimate Consignee and Purchaser
(Form BIS-711P) as support
documentation. Consult §§ 748.9 and
748.11 of the EAR.

* * * * *

PART 770—[AMENDED]

m 7. The authority citation for 15 CFR
part 770 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
7, 2003, 68 FR 47833, 3 CFR, 2003 Comp.,

p. 328.

m 8.In §770.2, remove and reserve
paragraphs (k)(20), (24), (28), (29), (30),
and (31).

SUPPLEMENT NO. 1 TO PART 774—
[AMENDED]

m 9. The authority citation for 15 CFR
part 774 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
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U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2003, 68
FR 47833, 3 CFR, 2003 Comp., p. 328.

m 10. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1A 984,
revise the heading to read as follows:

1A984 Chemical agents, including
tear gas formulation containing 1
percent or less of
orthochlorobenzalmalononitrile (CS),
or 1 percent or less of
chloroacetophenone (CN) except in
individual containers with a net weight
of 20 grams or less; liquid pepper
except when packaged in individual
containers with a net weight of 3
ounces (85.05 grams) or less; smoke
bombs; non-irritant smoke flares,
canisters, grenades and charges; and
other pyrotechnic articles having dual
military and commercial use.

* * * * *

m 11. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1C018,
revise the heading, Reason for Control
paragraph in the License Requirements
section and the Related Controls, Related
Definitions, and Items paragraphs in the
List of Items Controlled section to read
as follows:

1C018 Commercial charges and
devices containing energetic materials
on the International Munitions List and
certain chemicals as follows (see List of
Items Controlled).

License Requirements
Reason for Control: NS, MT, AT, UN

Control(s) Country chart
NS applies to entire entry | NS column 1.
except as noted in
1C018.m.
MT applies to 1C018.m MT Column 1.
except as noted therein.
AT applies to entire entry | AT Column 1.
UN applies to entire entry | Rwanda.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) Explosive
devices or charges in paragraphs .a
through .k of this entry that utilize
USML controlled energetic materials
(See 22 CFR 121.1 Category V) are
subject to the licensing authority of the
U.S. Department of State, Directorate of

Defense Trade Controls if they have
been specifically designed, developed,
configured, adapted, or modified for a
military application. (2) With the
exception of slurries, cutters and
severing tools, if the USML controlled
materials utilized in devices and
charges controlled by paragraphs .a
through .k of this entry can be easily
extracted without destroying the device
or charge, then they are subject to the
export licensing authority of the U.S.
Department of State, Directorate of
Defense Trade Controls. (3) Commercial
prefabricated slurries and emulsions
containing greater than 35% of USML
controlled energetic materials are
subject to the export licensing authority
of the U.S. Department of State,
Directorate of Defense Trade Controls.
(4) The individual USML controlled
energetic materials in paragraphs .a
through .k of this entry, even when
compounded with other materials,
remain subject to the export licensing
authority of the Department of State
when not incorporated into explosive
devices or charges controlled by this
entry or 1C992. (5) The chemicals in
paragraphs .l and .m of this entry, when
incorporated into items listed on the
United States Munitions List, become
subject to the licensing jurisdiction of
the U.S. Department of State, Directorate
of Defense Trade Controls (6) See also
ECCNs 1C011, 1C111, and 1C239 for
additional controlled energetic
materials. (7) See ECCN 1C238 for
additional controls on chlorine
trifluoride (CIF3).

Related Definitions: (1) For purposes
of this entry, the term “controlled
materials”” means controlled energetic
materials (see ECCNs 1C011, 1C111,
1C239 and 22 CFR 121.1 Category V). (2)
For purposes of this entry, the mass of
aluminum powder, potassium
perchlorate, and any of the substances
listed in the note to the USML (see 22
CFR 121.1 Category V) (such as
ammonium pictrate, black powder, etc.)
contained in commercial explosive
devices and in the charges are omitted
when determining the total mass of
controlled material.

Items:

a. Shaped charges specially designed
for oil well operations, utilizing one
charge functioning along a single axis,
that upon detonation produce a hole;
and

a.1. Contain any controlled materials;

a.2. Have a uniform shaped conical
liner with an included angle of 90
degrees or less;

a.3. Have more than 0.090 kg but not
more that 2.0 kg of controlled materials;
and

a.4. Have a diameter not exceeding 4.5
inches.

b. Detonating cord or shock tubes
containing greater than 0.064 kg per
meter (300 grains per foot), but not more
than 0.1 kg per meter (470 grains per
foot) of controlled materials;

c. Cartridge power devices containing
greater than 0.70 kg, but not more than
1.0 kg of controlled materials;

d. Detonators (electric or nonelectric)
and assemblies thereof containing
greater than 0.01 kg, but not more than
0.1 kg of controlled materials;

e. Igniters containing greater than 0.01
kg, but not more than 0.1 kg of
controlled materials;

f. Oil well cartridges containing
greater than 0.015 kg, but not more than
0.1 kg of controlled materials;

g. Commercial cast or pressed
boosters containing greater than 1.0 kg,
but not more than 5.0 kg of controlled
materials;

h. Commercial prefabricated slurries
and emulsions containing greater than
10 kg and less than or equal to thirty-
five percent by weight of USML
controlled materials;

i. Cutters and severing tools
containing greater than 3.5 kg, but not
more than 10 kg of controlled materials;

j- Pyrotechnic devices when designed
exclusively for commercial purposes
(e.g., theatrical stages, motion picture
special effects, and fireworks displays),
and containing greater than 3.0 kg, but
not more than 5.0 kg of controlled
materials;

k. Other commercial explosive
devices and charges, not controlled by
1C018.a through g above, when used for
commercial applications and containing
greater than 1.0 kg but not more than 5.0
kg of controlled materials;

1. Propyleneimine (2-methylaziridine)
(CAS 75-55-8); or

m. Any oxidizer or mixture thereof
that is a compound composed of
fluorine and one or more of the
following—other halogens, oxygen, or
nitrogen.

Note: Nitrogen trifluoride (NF3) in a
gaseous state is controlled by ECCN
1C992 and not by 1C018.

Note: National security is not a reason
for control for chlorine trifluoride.

Note: If a chemical in paragraphs .1 or
.m of 1C018 is incorporated into a
commercial charge or device described
in paragraphs .a through .k of ECCN
1C018 or in 1C992, the classification of
the commercial charge or device applies
to the item.

m 12. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins, Export
Control Classification Number 1C111
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revise the Related Controls paragraph in
the List of Items Controlled section to
read as follows:

1C111 Propellants and constituent
chemicals for propellants, other than
those specified in 1C011, as follows (see
List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) Butacene as
defined by 1C111.c.1 is subject to the
export licensing authority of the U.S.
Department of State, Office of Defense
Trade Controls (See 22 CFR 121.12
(b)(6), other ferrocene derivatives). (2)
See 1C018 for controls on oxidizers that
are composed of fluorine and one or
more of the following—other halogens,
oxygen, or nitrogen.

Related Definitions: * * *

Items: * * *

m 13. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms” and Toxins—Export
Control Classification Number 1C238,
Chlorine trifluoride, revise the Related
Controls paragraph of the List of Items
controlled section to read as follows:

1C238 Chlorine trifluoride (CIF5)

* * * * *

List of Items Controlled

Unit* * *

Related Controls: See ECCNs 1E001
(“development” and “production”) and
1E201 (““use”) for technology for items
controlled by this entry. See 1C018 for
additional controls on Chlorine
trifluoride (ClFs).

* * * * *

m 14. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1C350,
revise the License Requirements section
and the Related Controls and Items
paragraphs of the List of Items Controlled
Section to read as follows:

1C350 Chemicals that may be used as
precursors for toxic chemical agents

License Requirements
Reason for Control: CB, CW, AT

Control(s) Country chart

CB applies to entire CB Column 2.

entry.

CW applies to 1C350 .b and .c. The
Commerce Country Chart is not
designed to determine licensing
requirements for items controlled for
CW reasons. A license is required, for
CW reasons, to export or reexport

Schedule 2 chemicals and mixtures
identified in 1C350.b to States not Party
to the CWC (destinations not listed in
Supplement No. 2 to part 745 of the
EAR). A license is required, for CW
reasons, to export Schedule 3 chemicals
and mixtures identified in 1C350.c to
States not Party to the CWC, unless an
End-Use Certificate issued by the
government of the importing country
has been obtained by the exporter prior
to export. A license is required, for CW
reasons, to reexport Schedule 3
chemicals and mixtures identified in
1C350.c from a State not Party to the
CWC to any other State not Party to the
CWC. (See §742.18 of the EAR for
license requirements and policies for
toxic and precursor chemicals
controlled for CW reasons. See § 745.2
of the EAR for End-Use Certificate
requirements that apply to exports of
Schedule 3 chemicals to countries not
listed in Supplement No. 2 to part 745
of the EAR.)

AT applies to entire entry. The
Commerce Country Chart is not
designed to determine licensing
requirements for items controlled for AT
reasons in 1C350. A license is required,
for AT reasons, to export or reexport
items controlled by 1C350 to Cuba, Iran,
Iraq, Libya, North Korea, Sudan, and
Syria. (See part 742 of the EAR for
additional information on the AT
controls that apply to Iran, North Korea,
Sudan, and Libya. See part 746 of the
EAR for additional information on the
comprehensive trade sanctions that
apply to Cuba, Iran, and Iraq. (See
Supplement No. 1 to part 736 of the
EAR for export controls on Syria.)

License Requirement Notes:

1. SAMPLE SHIPMENTS: Subject to
the following requirements and
restrictions, a license is not required for
sample shipments when the cumulative
total of these shipments does not exceed
a 55-gallon container or 200 kg of a
single chemical to any one consignee
during a calendar year. A consignee that
receives a sample shipment under this
exclusion may not resell, transfer, or
reexport the sample shipment, but may
use the sample shipment for any other
legal purpose unrelated to chemical
weapons.

a. Chemicals Not Eligible:

A. [RESERVED]

B. CWC Schedule 2 chemicals (States
not Party to the CWC). No CWC
Schedule 2 chemical or mixture
identified in 1C350.b is eligible for
sample shipment to States not Party to
the CWC (destinations not listed in
Supplement No. 2 to part 745 of the
EAR) without a license.

b. Countries Not Eligible: The
following countries are not eligible to

receive sample shipments of any
chemicals controlled by this ECCN
without a license: Cuba, Iran, Iraq,
Libya, North Korea, Sudan, Syria.

c. Sample shipments that require an
End-Use Certificate for CW reasons: No
CWC Schedule 3 chemical or mixture
identified in 1C350.c is eligible for
sample shipment to States not Party to
the CWC (destinations not listed in
Supplement No. 2 to part 745 of the
EAR) without a license, unless an End-
Use Certificate issued by the
government of the importing country is
obtained by the exporter prior to export
(see § 745.2 of the EAR for End-Use
Certificate requirements).

d. Sample shipments that require a
license for reasons set forth elsewhere in
the EAR: Sample shipments, as
described in this Note 1, may require a
license for reasons set forth elsewhere in
the EAR. See, in particular, the end-use/
end-user restrictions in part 744 of the
EAR, and the restrictions that apply to
embargoed countries in part 746 of the
EAR.

e. Quarterly report requirement. The
exporter is required to submit a
quarterly written report for shipments of
samples made under this Note 1. The
report must be on company letterhead
stationery (titled ‘“Report of Sample
Shipments of Chemical Precursors” at
the top of the first page) and identify the
chemical(s), Chemical Abstract Service
Registry (C.A.S.) number(s),
quantity(ies), the ultimate consignee’s
name and address, and the date
exported. The report must be sent to the
U.S. Department of Commerce, Bureau
of Industry and Security, P.O. Box 273,
Washington, DC 20044, Attn: “Report of
Sample Shipments of Chemical
Precursors”.

2. MIXTURES:

a. Mixtures that contain precursor
chemicals identified in ECCN 1C350, in
concentrations that are below the levels
indicated in 1C350.b through .d, are
controlled by ECCN 1C395 or 1C995 and
are subject to the licensing requirements
specified in those ECCNs.

b. A license is not required for
mixtures controlled under this ECCN
when the controlled chemical in the
mixture is a normal ingredient in
consumer goods packaged for retail sale
for personal use. Such consumer goods
are classified as EAR99.

Note to Mixtures: Calculation of
concentrations of AG-controlled
chemicals:

a. Exclusion. No chemical may be
added to the mixture (solution) for the
sole purpose of circumventing the
Export Administration Regulations;

b. Percent Weight Calculation. When
calculating the percentage, by weight, of
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components in a chemical mixture,
include all components of the mixture,
including those that act as solvents.

3. COMPOUNDS. Compounds created
with any chemicals identified in this
ECCN 1C350 may be shipped NLR (No
License Required), without obtaining an
End-Use Certificate, unless those
compounds are also identified in this
entry or require a license for reasons set
forth elsewhere in the EAR.

4. TESTING KITS: Certain medical,
analytical, diagnostic, and food testing
kits containing small quantities of
chemicals identified in this ECCN
1C350, are excluded from the scope of
this ECCN and are controlled under
ECCN 1C395 or 1C995. (Note that
replacement reagents for such kits are
controlled by this ECCN 1C350 if the
reagents contain one or more of the
precursor chemicals identified in 1C350
in concentrations equal to or greater
than the control levels for mixtures
indicated in 1C350.)

Technical Notes: 1. For purposes of
this entry, a “mixture” is defined as a
solid, liquid or gaseous product made
up of two or more components that do
not react together under normal storage
conditions.

2. The scope of this control applicable
to Hydrogen Fluoride (see 1C350.d.7 in
the List of Items Controlled) includes its
liquid, gaseous, and aqueous phases,
and hydrates.

License Exceptions

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: The chemicals 0-
Ethyl-2-diisopropylaminoethyl methyl
phosphonite (QL) (C.A.S. #57856—11-8);
Ethyl phosphonyl difluoride (C.A.S.
#753—98-0); and Methyl phosphonyl
difluoride.(C.A.S. #676—99-3);
methylphosphinyl dichloride (C.A.S.
676—83-5); methylphosphinyl
difluoride (C.A.S. #753-59-3); and
methylphosphonyl dichloride (C.A.S. #
676—.97—1) are subject to the licensing
jurisdiction of the Directorate of Defense
Trade Controls, U.S. Department of
State.

Related Definitions: * * *

Items:

a. [RESERVED]

b. Australia Group-controlled
precursor chemicals also identified as
Schedule 2 chemicals under the CWC,
as follows, and mixtures in which at
least one of the following chemicals
constitutes 30 percent or more of the
weight of the mixture:

b.1. (C.A.S. #7784—34—1) Arsenic
trichloride;

b.2. (C.A.S. #76—-93-7) Benzilic acid;

b.3. (C.A.S. #78-38-6) Diethyl
ethylphosphonate;

b.4. (C.A.S. #15715-41-0) Diethyl
methylphosphonite;

b.5. (C.A.S.#2404-03-7) Diethyl-N,N-
dimethylphosphoroamidate;

b.6. (C.A.S. #5842-07-9) N,N-
Diisopropyl-beta-aminoethane thiol;

b.7. (C.A.S. #4261-68-1) N,N-
Diisopropyl-beta-aminoethyl chloride
hydrochloride;

b.8. (C.A.S. #96—-80-0) N,N-
Diisopropyl-beta-aminoethanol;

b.9. (C.A.S. #96-79-7), N,N-
Diisopropyl-beta-aminoethyl chloride;

b.10. (C.A.S. #6163—-75-3) Dimethyl
ethylphosphonate;

b.11. (C.A.S. #756—79-6) Dimethyl
methylphosphonate;

b.12. (C.A.S. #1498-40—4) Ethyl
phosphonous dichloride [Ethyl
phosphinyl dichloride];

b.13. (C.A.S. #430-78-4) Ethyl
phosphonus difluoride [Ethyl
phosphinyl difluoride];

b.14. (C.A.S. #1066-50—8) Ethyl
phosphonyl dichloride;

b.15. [RESERVED]

b.16. [RESERVED]

b.17. [RESERVED]

b.18. (C.A.S. #464—07-3) Pinacolyl
alcohol;

b.19. (C.A.S. #1619-34-7) 3-
Quinuclidinol;

b.20. (C.A.S. #111-48-8)
Thiodiglycol.

c. Australia Group-controlled
precursor chemicals also identified as
Schedule 3 chemicals under the CWC,
as follows, and mixtures in which at
least one of the following chemicals
constitutes 30 percent or more of the
weight of the mixture:

c.1. (C.A.S. #762—04-9) Diethyl
phosphite;

c.2. (C.A.S. #868—85-9) Dimethyl
phosphite (dimethyl hydrogen
phosphite);

c.3. (C.A.S. #10025-87-3) Phosphorus
oxychloride;

c.4. (C.A.S. #10026-13-8) Phosphorus
pentachloride;

c.5. (C.A.S. #7719-12-2) Phosphorus
trichloride;

c.6. (C.A.S. #10025-67—-9) Sulfur
monochloride;

c.7. (C.A.S. #10545-99-0) Sulfur
dichloride;

c.8. (C.A.S. #7719-09-7) Thionyl
chloride;

c.9. (C.A.S. #102-71-6)
Triethanolamine;

c.10. (C.A.S. #122-52-1) Triethyl
phosphite;

c.11. (C.A.S. #121-45-9) Trimethyl
phosphite.

d. Other Australia Group-controlled
precursor chemicals not also identified
as Schedule 1, 2, or 3 chemicals under

the CWG, as follows, and mixtures in
which at least one of the following
chemicals constitutes 30 percent or
more of the weight of the mixture:

d.1. (C.A.S. #1341-49-7) Ammonium
hydrogen fluoride;

d.2. (C.A.S. #107-07-3) 2-
Chloroethanol;

d.3. (C.A.S. #100-37-8) N,N-
Diethylaminoethanol;

d.4. (C.A.S. #108-18-9) Di-
isopropylamine;

d.5. (C.A.S. #124-40-3)
Dimethylamine;

d.6. (C.A.S. #506—59-2)
Dimethylamine hydrochloride;

d.7. (C.A.S. #7664—39-3) Hydrogen
fluoride;

d.8. (C.A.S. #3554—74-3) 3-Hydroxyl-
1-methylpiperidine;

d.9. (C.A.S. #76—-89-1) Methyl
benzilate;

d.10. (C.A.S. #1314-80-3) Phosphorus
pentasulfide;

d.11. (C.A.S. #75—97-8) Pinacolone;

d.12. (C.A.S. #151-50-8) Potassium
cyanide;

d.13. (C.A.S. #7789-23-3) Potassium
fluoride;

d.14. (C.A.S. #7789-29-9) Potassium
bifluoride;

d.15. (C.A.S. #3731-38-2) 3-
Quinuclidone;

d.16. (C.A.S. #1333-83—1) Sodium
bifluoride;

d.17. (C.A.S. #143-33-9) Sodium
cyanide;

d.18. (C.A.S. #7681—49—-4) Sodium
fluoride;

d.19. (C.A.S. #1313-82-2) Sodium
sulfide;

d.20. (C.A.S. #637-39-8)
Triethanolamine hydrochloride;
m 15. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1C355
revise the Related Controls and Items
paragraphs of the List of Items Controlled
section to read as follows:

1C355 Chemical Weapons Convention
(CWC) Schedule 2 and 3 chemicals and
families of chemicals not controlled by
ECCN 1C350 or by the Department of
State under the ITAR

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: See also ECCNs
1C350, 1C351, 1C395, and 1C995. See
§§742.18 and 745.2 of the EAR for End-
Use Certification requirements.

Related Definitions: * * *

Items:

a. CWC Schedule 2 chemicals and
mixtures containing Schedule 2
chemicals:
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a.1. Toxic chemicals, as follows, and
mixtures containing toxic chemicals:

a.l.a. PFIB: 1,1,3,3,3-Pentafluoro-2-
(trifluoromethyl)-1-propene (C.A.S.
382—21-8) and mixtures in which PFIB
constitutes more than 1 percent of the
weight of the mixture;

a.1l.b. [RESERVED]

a.2. Precursor chemicals, as follows,
and mixtures in which at least one of
the following precursor chemicals
constitutes more than 10 percent of the
weight of the mixture:

a.2.a. Chemicals except for those
listed in Schedule 1, containing a
phosphorus atom to which is bonded
one methyl, ethyl, or propyl (normal or
iso) group but not further carbon atoms.

Note: 1C355.a.2.a does not control
Fonofos: O-Ethyl S-phenyl
ethylphosphonothiolothionate (C.A.S.
944-22-9).

a.2.b. FAMILY: N,N-Dialkyl (Me, Et,
n-Pr or i-Pr) phosphoramidic dihalides;

a.2.c. FAMILY: Dialkyl (Me, Et, n-Pr
or i-Pr) N,N-dialkyl (Me, Et, n-Pr, or i-
Pr)-phosphoramidates;

a.2.d. FAMILY: N,N-Dialkyl (Me, Et,
n-Pr or i-Pr) aminoethyl-2-chlorides and
corresponding protonated salts;

a.2.e. FAMILY: N,N-Dialkyl (Me, Et,
n-Pr or i-Pr) aminoethane-2-ols and
corresponding protonated salts;

Note: 1C355.a.2.e. does not control
N,N-Dimethylaminoethanol and
corresponding protonated salts (C.A.S.
108—01-0) or N,N-Diethylaminoethanol
and corresponding protonated salts
(C.A.S. 100-37-8).

a.2.f. FAMILY: N,N-Dialkyl (Me, Et,
n-Pr or i-Pr) aminoethane-2-thiols and
corresponding protonated salts.

b. CWC Schedule 3 chemicals and
mixtures containing Schedule 3
chemicals:

b.1. Toxic chemicals, as follows, and
mixtures in which at least one of the
following toxic chemicals constitutes 30
percent or more of the weight of the
mixture:

b.1.a. Phosgene: Carbonyl dichloride
(C.A.S. 75-44-5);

b.1.b. Cyanogen chloride (C.A.S. 506—
77-4);

b.1.c. Hydrogen cyanide (C.A.S. 74—
90-8);

b.1.d. Chloropicrin:
Trichloronitromethane (CAS 76—06-2).

b.2. Precursor chemicals, as follows,
and mixtures in which at least one of
the following precursor chemicals
constitutes 30 percent or more of the
weight of the mixture:

b.2.a. Ethyldiethanolamine (C.A.S.
139-87-7);

b.2.b. Methyldiethanolamine (C.A.S.
105-59-9).

m 16. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,

“Microorganisms,” and Toxins—Export
Control Classification Number 1C395,
revise the Related Controls paragraph in
the List of Items Controlled section is to
read as follows:

1C395 Mixtures and medical,
analytical, diagnostic, and food testing
kits not controlled by ECCN 1C350, as
follows (See List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: 1. ECCN 1C350
controls mixtures containing 30 percent
or higher concentrations, by weight, of
any single CWC Schedule 2 chemical
identified in ECCN 1C350.b; ECCN
1C995 controls such mixtures
containing concentrations of 10 percent
or less. 2. ECCN 1C995 controls
“medical, analytical, diagnostic, and
food testing kits”’ (as defined in the
Related Definitions paragraph of this
ECCN) that contain precursor chemicals
listed in ECCN 1C350.d. ECCN 1C350
controls any such kits in which the
amount of any single chemical listed in
1C350.b, .c, or .d exceeds 300 grams by
weight.

Related Definitions: * * *

Items: * * *

m 17. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1C992,
revise the heading, and the Related
Controls and Items paragraphs of the List
of Items Controlled section to read as
follows:

1C992 Commercial charges and
devices containing energetic materials,
n.e.s and nitrogen trifluoride in a
gaseous state

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) Commercial
charges and devices containing USML
controlled energetic materials that
exceed the quantities noted or that are
not covered by this entry are controlled
under 1C018. (2) Nitrogen trifluoride
when not in a gaseous state is controlled
under 1C018.

Related Definitions: * * *

Items:

a. Shaped charges specially designed
for oil well operations, utilizing one
charge functioning along a single axis,
that upon detonation produce a hole,
and

a.1. Contain any formulation of
controlled materials;

a.2. Have only a uniform shaped
conical liner with an included angle of
90 degrees or less;

a.3. Contain more than 0.010 kg but
less than or equal to 0.090 kg of
controlled materials; and

a.4. Have a diameter not exceeding 4.5
inches;

b. Shaped charges specially designed
for oil well operations containing less
than or equal to 0.010 kg of controlled
materials;

c. Detonation cord or shock tubes
containing less than or equal to 0.064 kg
per meter (300 grains per foot) of
controlled materials;

d. Cartridge power devices, that
contain less than or equal to 0.70 kg of
controlled materials in the deflagration
material;

e. Detonators (electric or nonelectric)
and assemblies thereof, that contain less
than or equal to 0.01 kg of controlled
materials;

f. Igniters, that contain less than or
equal to 0.01 kg of controlled materials;

g. Oil well cartridges, that contain less
than or equal to 0.015 kg of controlled
energetic materials;

h. Commercial cast or pressed
boosters containing less than or equal to
1.0 kg of controlled materials;

i. Commercial prefabricated slurries
and emulsions containing less than or
equal to 10.0 kg and less than or equal
to thirty-five percent by weight of USML
controlled materials;

j. Cutters and severing tools
containing less than or equal to 3.5 kg
of controlled materials;

k. Pyrotechnic devices when designed
exclusively for commercial purposes
(e.g., theatrical stages, motion picture
special effects, and fireworks displays)
and containing less than or equal to 3.0
kg of controlled materials; or

1. Other commercial explosive devices
and charges not controlled by 1C992.a
through .k containing less than or equal
to 1.0 kg of controlled materials.

Note: 1C992.1 includes automotive
safety devices; extinguishing systems;
cartridges for riveting guns; explosive
charges for agricultural, oil and gas
operations, sporting goods, commercial
mining, or public works purposes; and
delay tubes used in the assembly of
commercial explosive devices.

m. Nitrogen trifluoride (NF3) in a
gaseous state.

m 18. In supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins—Export
Control Classification Number 1C995,
revise the Related Controls paragraph of
the List of Items Controlled section to
read as follows:
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1C995 Mixtures not controlled by
ECCN 1C350, ECCN 1C355 or ECCN
1C395 that contain chemicals
controlled by ECCN 1C350 or ECCN
1C355 and medical, analytical,
diagnostic, and food testing kits not
controlled by ECCN 1C350 or ECCN
1C395 that contain chemicals
controlled by ECCN 1C350.d, as follows
(see List of Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: 1. ECCN 1C350
controls mixtures containing 30 percent
or higher concentrations of any single
CWC Schedule 2 chemical identified in
ECCN 1C350.b. ECCN 1C395 controls
mixtures containing concentrations of
more than 10 percent, but less than 30
percent, of any single CWC Schedule 2
chemical identified in ECCN 1C350.b. 2.
ECCN 1C350 controls mixtures
containing chemicals identified in
ECCN 1C350.c or .d that exceed the
concentration levels indicated in
1C995.a.2. 3. ECCN 1C355 controls
mixtures containing chemicals
identified in ECCN 1C355 that exceed
the concentration levels indicated in
1C995.b. 4. ECCN 1C395 controls
“medical, analytical, diagnostic, and
food testing kits” (as defined in the
Related Controls paragraph of this
ECCN) that contain CWC Schedule 2 or
3 chemicals listed in 1C350.b or .c.
ECCN 1C350 controls any such testing
kits in which the amount of any single
chemical listed in 1C350.b, .c., or .d
exceeds 300 grams by weight.

Related Definitions: * * *

Items: * * *

Dated: July 12, 2004.
Peter Lichtenbaum,

Assistant Secretary for Export
Administration.

[FR Doc. 04-16351 Filed 7-16—-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[IL-102-FOR]

lllinois Regulatory Program and lllinois
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; technical
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are amending our regulations to
reflect a change in the address for the
Ilinois Department of Natural
Resources. We are also deleting
information which is repetitive in
nature. These actions are editorial in
nature and are intended to provide
accuracy to the agency’s regulations.
This rule is being made effective
immediately in order to provide the
public with up-to-date information.
EFFECTIVE DATE: ]uly 19, 2004.
FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office, Minton-
Capehart Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204. Telephone:
(317) 226-6700. Internet address:
IFOMAIL@osmre.gov.

SUPPLEMENTARY INFORMATION: We are
amending our regulations at 30 CFR part
913 to reflect a change in the address for
the Illinois Department of Natural
Resources, Office of Mines and
Minerals’ Land Reclamation Division
and Abandoned Mine Lands
Reclamation Division. Illinois recently
moved its offices to One Natural
Resources Way, Springfield, Illinois. We
are updating the addresses for the
location of the publicly available copies
of the Illinois regulatory program
(Illinois program) and the Illinois
Abandoned Mine Land Reclamation
(AMLR) plan. These changes will ensure
awareness of the current location where
the public may inspect the Illinois
program and the Illinois AMLR plan.

Technical Change

In this document, we are updating 30
CFR 913.10 and 913.20 to reflect the
new location where the public may
inspect copies of the Illinois program
and the Illinois AMLR plan. We are also
revising 30 CFR 913.25 by removing
information regarding addresses that is
duplicative of the information in 30 CFR
913.20.

List of Subjects in 30 CFR Part 913

Intergovernmental relations, Surface
mining, Underground mining.

Dated: June 2, 2004.
Charles E. Sandberg,
Regional Director, Mid-Continent Regional
Coordinating Center.
m For the reasons set out in the preamble,
30 CFR part 913 is amended as set forth
below:

PART 913—ILLINOIS

m 1. The authority citation for part 913
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 913.10 is amended by
revising paragraph (a) to read as follows:

§913.10 State regulatory program
approval.
* * * * *

(a) linois Department of Natural
Resources, Office of Mines and
Minerals, Land Reclamation Division,
One Natural Resources Way,
Springfield, Illinois 62701-1787.

* * * * *

m 3. Section 913.20 is amended by
revising paragraph (a) to read as follows:

§913.20 Approval of lllinois abandoned
mine land reclamation plan.
* * * * *

(a) Hlinois Department of Natural
Resources, Office of Mines and
Minerals, Abandoned Mine Land
Reclamation Division, One Natural
Resources Way, Springfield, Illinois
62701-1787.

* * * * *

§913.25 [Amended]

m 4. Section 913.25 is amended by
removing paragraph (a) and the
designation “(b)” from paragraph (b).
[FR Doc. 04-16291 Filed 7-16—-04; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-04-129]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Atlantic Ocean, Atlantic City,
NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for the OPA Atlantic City
Grand Prix, a marine event to be held
on the waters of the Atlantic Ocean
adjacent to Atlantic City, New Jersey.
These special local regulations are
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in portions of the Atlantic Ocean
adjacent to Atlantic City, New Jersey
during the event.

DATES: This rule is effective from 9:30
a.m. to 3:30 p.m. on July 18, 2004.
ADDRESSES: Documents indicated in this
preamble as being available in the
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docket, are part of docket CGD05-04—
129 and are available for inspection or
copying at Commander (Aoax), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704-
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: S. L.
Phillips, Project Manager, Auxiliary and
Recreational Boating Safety Section, at
(757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) the
Coast Guard finds that good cause exists
for not publishing an NPRM. The event
will take place on July 18, 2004. There
is not sufficient time to allow for a
notice and comment period, prior to the
event. Because of the danger posed by
high-speed powerboats racing in a
closed circuit, special local regulations
are necessary to provide for the safety of
event participants, spectator craft and
other vessels transiting the event area.
For the safety concerns noted, it is in
the public interest to have these
regulations in effect during the event.

Background and Purpose

On July 18, 2004, the Offshore
Performance Association will sponsor
the OPA Atlantic City Grand Prix. The
event will consist of approximately 50
offshore powerboats conducting high-
speed competitive races on the waters of
the Atlantic Ocean adjacent to Atlantic
City, New Jersey. A fleet of
approximately 200 spectator vessels is
expected to gather nearby to view the
event. Due to the need for vessel control
during the races, vessel traffic will be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels.

Discussion of Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters of the Atlantic Ocean
adjacent to Atlantic City, New Jersey.
The regulated area includes a 3-mile
long section of the Atlantic Ocean south
of Absecon Inlet, extending
approximately 300 yards out from the
shoreline. The temporary special local
regulations will be enforced from 9:30 a.
m. to 3:30 p.m. on July 18, 2004, and
will restrict general navigation in the
regulated area during the races. Except
for participants in the OPA Atlantic City
Grand Prix and persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
Atlantic Ocean adjacent to Atlantic City,
New Jersey during the event, the effect
of this regulation will not be significant
due to the limited duration that the
regulated area will be in effect and the
extensive advance notifications that will
be made to the maritime community via
marine information broadcasts and area
newspapers so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612.), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this section
of the Atlantic Ocean during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 9:30
a.m. to 3:30 pm. on July 18, 2004.
Affected waterway users can pass safely
around the regulated area. Before the
enforcement period, we will issue
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—

121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
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Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
and direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969

(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1

m 2. Add a temporary section, § 100.35-
T05-129 to read as follows:

§100.35-T05-129, Atlantic Ocean, Atlantic
City, NJ.

(a) Regulated area. The regulated area
is established for the waters of the
Atlantic Ocean, adjacent to Atlantic
City, New Jersey, bounded by a line
drawn between the following points:
southeasterly from a point along the
shoreline at latitude 39°21’50” N,
longitude 074°24737” W, to latitude
39°20°40” N, longitude 74°23'50” W,
thence southwesterly to latitude
39°19’33” N, longitude 074°26'52” W,
thence northwesterly to a point along
the shoreline at latitude 39°20°43” N,
longitude 74°27°40” W, thence
northeasterly along the shoreline to
latitude 39°21’50” N, longitude
074°24’37” W. All coordinates reference
Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Group
Atlantic City.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Group Atlantic City with a
commissioned, warrant, or petty officer

on board and displaying a Coast Guard
ensign.

(3) Participating Vessels include all
vessels participating in the OPA
Atlantic City Grand Prix under the
auspices of the Marine Event
Application submitted by the Offshore
Performance Association, and approved
by the Commander, Coast Guard Group
Atlantic City.

(c) Special local regulations:

(1) Except for participating vessels
and persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any official patrol.

(ii) Proceed as directed by any official
patrol.

(d) Effective period. This section is
effective from 9:30 a.m. to 3:30 p.m. on
July 18, 2004.

Dated: July 2, 2004.
Sally Brice-O’Hara,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 04-16380 Filed 7-16—-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD07-04-015]

RIN 1625-AA09

Drawbridge Operation Regulations;

CSX Railroad, Manatee River Mile 4.5,
Bradenton, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating regulations of the CSX
Railroad Bridge across the Manatee
River, mile 4.5, Bradenton, Florida. This
rule allows the bridge to operate using
an automated system, without an onsite
bridge tender.

DATES: This rule is effective August 18,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD07-04—015] and are
available for inspection or copying at
Commander (obr), Seventh Coast Guard
District, 909 SE 1st Avenue, Miami,
Florida 33131, between 7:30 a.m. and 4
p.m., Monday through Friday, except
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Federal holidays. Bridge Branch (obr),
Seventh Coast Guard District, maintains
the public docket for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Project Manager, Seventh
Coast Guard District, Bridge Branch,
(305) 415-6743.

SUPPLEMENTARY INFORMATION:

Regulatory History

On March 4, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulations; CSX Railroad, Manatee
River, Mile 4.5, Bradenton, Florida, in
the Federal Register (69 FR 10183). We
received 1 comment on this proposed
rule. No public hearing was requested,
and none was held.

Background and Purpose

The CSX Railroad owner requested
the Coast Guard change the existing
operation of the CSX Railroad Bridge
over the Manatee River and allow the
bridge to operate utilizing an automated
system. The request is made because
there are only four short train transits
per day. Under the rule, the bridge
would remain in the open to vessel
traffic position at all other times.

The CSX Railroad Bridge is located on
the Manatee River, mile 4.5, Bradenton,
Florida. The current regulation
governing the operation of the CSX
Railroad is published in 33 CFR 117.5
and requires the bridge to open on
signal.

Discussion of Comments and Changes

The Coast Guard is changing the
operating regulations of the CSX
Railroad Bridge so that the bridge can
operate automatically. There are only
four train transits per day across the
bridge. The action would remove the
requirement that a bridge tender be
present to open the bridge on signal for
vessel traffic. The bridge will remain in
the open to vessel traffic position until
a train approaches to cross the bridge.
When a train approaches, the CSX
signal department will send an
electronic signal to the bridge to order
the closure sequence to begin. The
bridge control system will activate a
series of scanners along the water level
to detect any marine traffic within the
bridge closure area. The bridge control
system will turn off the green channel
markers, turn on the red bridge warning
strobe lights, and simultaneously sound
a signal, which will last throughout the
entire closing period. The bridge shall
remain in the closed position to vessel
traffic until the train has sufficiently
cleared the bridge area. When the train
has cleared, the bridge control system
will again sound a signal for the entire

period the bridge is opening. When the
bridge is in the fully open position, the
red bridge warning strobe lights will
turn off, and the green channel marker
lights will relight. The bridge will
remain in the open to vessel traffic
position until the next train crossing.

If at any time during the opening or
closing sequence, the scanners detect a
vessel within the bridge structure, the
opening or closing sequence will
automatically be halted until the vessel
clears the structure. Additional strobe
lighting will be placed on the structure
to warn vessels of impending closures.

Signs will be posted on both sides of
the navigation channel indicating,
““Caution; this bridge operates by remote
control.” A toll-free, CSX contact
telephone number will be posted on the
signs for emergencies.

We received one comment on the
NPRM. The commentor recommends a
horn not to be sounded during opening
and closing situations and that the CSX
should announce bridge openings on
marine band radios. We determined that
removing the horn requirement would
be detrimental to vessel safety. It would
be impractical to add broadcast
openings on marine band radios, as
there is a notification process in place
at the bridge: lights, horns and signage.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The rule improves vessel traffic through
the bridge, as it is in the open to vessel
traffic position except during the
approximately four times a day when a
train passes.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
The rule improves vessel traffic through

the bridge.
Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. The
Coast Guard offered small businesses,
organizations, or governmental
jurisdictions that believed the rule
would affect them, or that had questions
concerning its provisions or options for
compliance, to contact the person listed
in FOR FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.
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Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order, because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. Under figure 2-1,
paragraph (32)(e), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under authority of Pub. L. 102-587, 106 Stat.
5039.

§117.300 [Redesignated]

m 2. Redesignate §117.300 as § 117.299.

m 3. Add anew §117.300 to read as
follows:

§117.300 Manatee River.

The draw of the CSX Railroad Bridge
across the Manatee River, mile 4.5
Bradenton, operates as follows:

(a) The bridge is not tended.

(b) The draw is normally in the fully
open position, displaying green lights to
indicate that vessels may pass.

(c) As a train approaches, provided
the scanners do not detect a vessel
under the draw, the lights change to
flashing red and a horn continuously
sounds while the draw closes. The draw
remains closed until the train passes.

(d) After the train clears the bridge,
the lights continue to flash red and the
horn again continuously sounds while
the draw opens, until the draw is fully
open and the lights return to green.

Dated: July 8, 2004.

W.E. Justice,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 04-16246 Filed 7-16—-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD07-04-014]

RIN 1625-AA09

Drawbridge Operation Regulations;
Socastee River (SR 544), Atlantic

Intracoastal Waterway, Mile 371, Horry
County, SC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the regulations governing the operation
of the Socastee (SR 544) Swing Bridge
across the Atlantic Intracoastal
Waterway, mile 371, Horry County, SC.
This rule will require the bridge to open
on signal.

DATES: This rule is effective August 18,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD07-04-014] and are
available for inspection or copying at
Commander (obr), Seventh Coast Guard
District, 909 SE 1st Avenue, Miami,
Florida 33131, between 7:30 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Bridge Branch (obr),
Seventh Coast Guard District, maintains
the public docket for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Project Manager, Seventh
Coast Guard District, Bridge Branch,
(305) 415-6743.

SUPPLEMENTARY INFORMATION:
Regulatory History

On March 4, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulations; Socastee River (SR 544),
Atlantic Intracoastal Waterway, Mile
371, Horry County, SGC, in the Federal
Register (69 FR 10182). We received no
comments on the proposed rule. No
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public meeting was requested and none
was held.

Background and Purpose

The South Carolina Department of
Transportation requested that the Coast
Guard remove the existing regulations
governing the operation of the Socastee
(SR 544) Swing Bridge and allow the
bridge to open on signal. The request
was made due to the close proximity of
a new high-level fixed bridge. The
majority of vehicular traffic in the area
currently utilizes the high-level fixed
bridge.

The Socastee (SR 544) Swing Bridge
is located on the Atlantic Intracoastal
Waterway, mile 371, Horry County, SC.
The current regulation governing the
operation of the Socastee (SR 544)
Swing Bridge is published in 33 CFR
117.911(b) and requires the bridge to
open on signal; except that, from April
1 through June 30 and October 1
through November 30 from 7 a.m. to 10
a.m. and 2 p.m. to 6 p.m., Monday
through Friday, except Federal holidays,
the draw need open only on the quarter
and three-quarter hour. From May 1
through June 30 and October 1 through
October 31 from 10 a.m. to 2 p.m.,
Saturdays, Sundays and Federal
holidays, the draw need open only on
the quarter and three-quarter hour.

Discussion of Comments and Changes

We received no comments on the
NPRM. This change will allow vessels
to pass through the bridge on signal.
The majority of vehicular traffic that
utilized this bridge now utilizes the new
high-level fixed bridge, which is

adjacent to the swing bridge.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The rule improves vessel traffic through
the bridge; while vehicular traffic is
utilizing a newly constructed high-level
fixed bridge nearby.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a

significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. The
Coast Guard offered small businesses,
organizations, or governmental
jurisdictions that believed the rule
would affect them, or that had questions
concerning its provisions or options for
compliance, to contact the person listed
in FOR FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order, because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
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voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (32)(e), of the Instruction, an
“Environmental Analysis Check List”
and a ‘““Categorical Exclusion
Determination’ are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued

under authority of Pub. L. 102-587, 106 Stat.
5039.

§117.911 [Amended]

m 2.In §117.911 remove and reserve
paragraph (b).

Dated: July 8, 2004.
W.E. Justice,

Captain, U.S. Coast Guard, Acting,
Commander, Seventh Coast Guard District.

[FR Doc. 04-16245 Filed 7-16—04; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-04-076]

Drawbridge Operation Regulations:
Newtown Creek, Dutch Kills, English
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metropolitan Avenue
Bridge, mile 3.4, across English Kills at
New York City, New York. Under this
temporary deviation the bridge may
remain closed from July 26 to July 31,
August 2 to August 7, and August 9 to
August 14, 2004, to facilitate necessary
bridge maintenance.

DATES: This deviation is effective from
July 26, 2004 through August 14, 2004.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The
Metropolitan Avenue Bridge has a
vertical clearance in the closed position
of 10 feet at mean high water and 15 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.801(e).

The owner of the bridge, New York
City Department of Transportation
(NYCDOT), requested a temporary
deviation from the drawbridge operation
regulations to facilitate rehabilitation
repairs at the bridge. The bridge must
remain in the closed position to perform
these repairs.

Under this temporary deviation the
NYCDOT Metropolitan Avenue Bridge
may remain in the closed position from
July 26 to July 31, August 2 to August
7, and August 9 to August 14, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: July 7, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-16244 Filed 7-16—-04; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD05-04-116]

RIN 1625-AA87

Security Zone; Cape Fear River, Eagle

Island, North Carolina State Port
Authority Terminal, Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
at the North Carolina State Port
Authority (NCSPA), Wilmington, to
include the Cape Fear River and Eagle
Island. Entry into or movement within
the security zone will be prohibited
without authorization from the COTP.
This action is necessary to safeguard the
vessels and the facility from sabotage,
subversive acts, or other threats.

DATES: This rule is effective from June
13, 2004, until November 7, 2004.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-04—
116 and are available for inspection or
copying at the Marine Safety Office, 721
Medical Center Drive, Suite 100,
Wilmington, North Carolina 28401
between 7:30 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
LCDR Charles A. Roskam II, Chief Port
Operations (910) 772—2200 or toll free
(877) 229-0770.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
rule. The Coast Guard is promulgating
this security zone regulation to protect
NCSPA Wilmington and the
surrounding vicinity from threats to
national security. Accordingly, based on
the military function exception set forth
in the Administrative Procedure Act, 5
U.S.C. 553(a)(1), notice-and-comment
rulemaking and publication at least 30
days before the effective date of the rule
are not required for this regulation.

Background and Purpose

Vessels frequenting the North
Carolina State Port Authority (NCSPA)
Wilmington facility serve as a vital link
in the transportation of military
munitions, explosives, equipment, and
personnel in support of Department of
Defense missions at home and abroad.
This vital transportation link is
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potentially at risk to acts of terrorism,
sabotage and other criminal acts.
Munitions and explosives laden vessels
also pose a unique threat to the safety
and security of the NCSPA Wilmington,
vessel crews, and others in the maritime
community and the surrounding
community should the vessels be
subject to acts of terrorism or sabotage,
or other criminal acts. The ability to
control waterside access to vessels laden
with munitions and explosives, as well
as those used to transport military
equipment and personnel, moored at the
NCSPA Wilmington is critical to
national defense and security, as well as
to the safety and security of the NCSPA
Wilmington, vessel crews, and others in
the maritime community and the
surrounding community. Therefore, the
Coast Guard is establishing this security
zone to safeguard human life, vessels
and facilities from sabotage, terrorist
acts or other criminal acts.

Discussion of Rule

The security zone is necessary to
provide security for, and prevent acts of
terrorism against vessels loading or
offloading and the NCSPA Wilmington
facility during a military operation. It
will include an area from 800 yards
south of the Cape Fear River Bridge
encompassing the southern end of Eagle
Island, the Cape Fear River, and the
grounds of the State Port Authority
Terminal south to South Wilmington
Terminal. The security zone will
prevent access to unauthorized persons
who may attempt to enter the secure
area via the Cape Fear River, the North
Carolina State Port Authority terminal,
or use Eagle Island as vantage point for
surveillance of the secure area. The
security zone will protect vessels
moored at the facility, their crews,
others in the maritime community and
the surrounding communities from
subversive or terrorist attack that could
cause serious negative impact to vessels,
the port, or the environment, and result
in numerous casualties.

No person or vessel may enter or
remain in the security zone at any time
without the permission of the Captain of
the Port, Wilmington. Each person or
vessel operating within the security
zone will obey any direction or order of
the Captain of the Port. The Captain of
the Port may take possession and
control of any vessel in a security zone
and/or remove any person, vessel,
article or thing from this security zone.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not

require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this regulation restricts
access to the security zone, the effect of
this regulation will not be significant
because: (i) the COTP or his or her
representative may authorize access to
the security zone; (ii) the security zone
will be enforced for limited duration;
and (iii) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Cape Fear River that is
within the security zone.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
security zone will apply to the entire
width of the river, traffic will be
allowed to pass through the zone with
the permission of the COTP or his or her
designated representative. Before the
effective period, we will issue maritime
advisories widely available to users of
the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for

compliance, please contact the address
listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
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an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors

in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
““Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C 191, 195; 33 CFR 1.05—
l(g], 6.04—1, 6.04—6, and 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-116 to
read as follow:

§165.T05-116 Security Zone: Cape Fear
River, Eagle Island and North Carolina State
Port Authority Terminal, Wilmington, NC.
(a) Location. The following area is a
security zone: The grounds of the North
Carolina State Port Authority,
Wilmington Terminal and the southern
portion of Eagle Island; and an area
encompassed from South Wilmington
Terminal at 34°10°38.394” N,
077°57'16.248” W (Point 1); across Cape
Fear River to Southern most entrance of
Brunswick River on the West Bank at
34°10’38.052” N, 077°57’43.143” W
(Point 2); extending along the West bank
of the Brunswick River for
approximately 750 yards to
34°10°57.062” N, 077°58’01.342” W
(Point 3); proceeding North across the
Brunswick River to the east bank at
34°11’04.846” N, 077°58’02.861” W
(Point 4) and continuing north on the
east bank for approximately 5000 yards
along Eagle Island to 34°13’17.815” N,
077°58’30.671” W (Point 5); proceeding
East to 34°13'19.488” N, 077°58'24.414”
W (Point 6); and then approximately
1700 yards to 34°13'27.169” N,
077°57’51.753” W (Point 7); proceeding
East to 34°13’21.226” N, 077°57/19.264”
W (Point 8); then across Cape Fear River
to the Northeast corner of the Colonial
Terminal Pier at 34°13°18.724” N,
077°57°07.401” W (Point 9), 800 yards
South of Cape Fear Memorial Bridge;

Proceeding South along shoreline (east
bank) of Cape Fear River for
approximately 500 yards; Proceeding
east inland to Wilmington State Port
property line at 34°13’03.196” N,
077°56°52.211” W (Point 10); extending
South along Wilmington State Port
property line to 34°12°43.409” N,
077°56°50.815” W (Point 11); Proceeding
to the North entrance of Wilmington
State Port at 34°12°28.854” N,
077°57°01.017” W (Point 12); Proceeding
South along Wilmington State Port
property line to 34°1220.819” N,
077°57’08.871” W (Point 13); Continuing
South along the Wilmington State Port
property line to 34°12’08.164” N,
077°57°08.530” W (Point 14); Continuing
along State Port property to
34°11'44.426” N, 077°56'55.003” W
(Point 15); Proceeding South to the main
gate of the Wilmington State Port at
34°1129.578” N, 077°56'55.240” W
(Point 16); Proceeding South
approximately 750 yards to the
Southeast property corner of the Apex
facility at 34°11710.936” N,
077°57°04.798” W (Point 17); Proceeding
West to East bank of Cape Fear River at
34°11'11.092” N, 077°57°17.146” W
(Point 18); Proceeding South along East
bank of Cape Fear River to Original
point of origin at 34°10’38.394"” N,
077°57’16.248” W (Point 1). (NAD 1983)

(b) Captain of the Port. As used in this
section, Captain of the Port means the
Commanding Officer of the Marine
Safety Office Wilmington, NC, or any
Coast Guard commissioned, warrant, or
petty officer who has been authorized to
act on her behalf.

(c) Regulations. (1) All persons are
required to comply with the general
regulations governing security zones in
33 CFR 165.33.

(2) Persons or vessels with a need to
enter or get passage within the security
zone, must first request authorization
from the Captain of the Port. The
Captain of the Port’s representative
enforcing the zone can be contacted on
VHF marine band radio, channel 16.
The Captain of the Port can be contacted
at (910) 772—2200 or toll free (877) 229—
0770.

(3) The operator of any vessel within
this security zone must:

(i) Stop the vessel immediately upon
being directed to do so by the Captain
of the Port or his or her designated
representative.

(ii) Proceed as directed by the Captain
of the Port or his or her designated
representative.

(d) Effective period. This rule is
effective from June 13, 2004, until
November 7, 2004.
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Dated: June 13, 2004.
Byron L. Black,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Wilmington, North
Carolina.

[FR Doc. 04—16381 Filed 7—16—04; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3

RIN 2900-AL12

Exceptions to Definition of Date of
Receipt Based on Natural or Man-made

Disruption of Normal Business
Practices

AGENCY: Department of Veterans Affairs.

ACTION: Interim final rule and request
for comments.

SUMMARY: The Department of Veterans
Affairs (VA) is issuing this interim final
rule to amend the Veterans Benefits
Administration’s (VBA) adjudication
regulations concerning the definition of
“date of receipt” by authorizing the
Under Secretary for Benefits to establish
exceptions to the general rule when a
natural or man-made event interferes
with the channels through which VBA
ordinarily receives correspondence,
resulting in extended delays in receipt
of claims, information or evidence from
claimants served by VBA. Currently,
VBA receives correspondence through
its 57 Regional Offices (RO) and through
the Appeals Management Center (AMC),
which develops claims on appeal to the
Board of Veterans Appeals. The
intended effect is to ensure that
claimants served by the affected VBA
office or offices are not deprived of
potential entitlement to benefits because
of unexpected delays or impediments
not caused by the claimants.

DATES: Effective Date: This interim rule
is effective July 19, 2004. Comments
must be received by September 17,
2004.

ADDRESSES: Written comments may be
submitted by: mail or hand-delivery to
Director, Regulations Management
(OOREG1), Department of Veterans
Affairs, 810 Vermont Ave., NW, Room
1068, Washington, DC 20420; fax to
(202) 273-9026; e-mail to
VAregulations@mail.va.gov; or, through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AL12.”” All
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8:00

a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 273-9515 for an appointment.

FOR FURTHER INFORMATION CONTACT: Beth
McCoy, Consultant, Regulations Staff,
Compensation and Pension Service
(211A), Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Ave., NW,,
Washington, DC 20420, at 273-7210.

SUPPLEMENTARY INFORMATION: Pursuant
to section 5110 of title 38, United States
Code, the date of receipt of application
generally governs the effective date of a
VA benefit award by VBA. VA
implemented the provisions of section
5110 at 38 CFR 3.1(r), which defines
“date of receipt” for purposes of benefit
entitlement as the date on which a
claim, information, or evidence was
received in a VBA office, except as to
specific provisions for claims or
evidence received in the State
Department, Social Security
Administration, or Department of
Defense.

A delay in date of receipt of
correspondence in VBA could deprive a
veteran or beneficiary of one or more
months of benefits potentially
amounting to thousands of dollars. For
example, under normal conditions a
claimant could expect VBA to receive
his or her application for benefits within
days of mailing. However, an extended
delay in mail delivery, such as that
resulting from the introduction of
anthrax into the U.S. postal system in
October 2001, could add weeks or
months to the time it takes VBA to
actually receive that application,
resulting in a later date of entitlement to
benefits. Furthermore, such extended
delay in mail delivery could result in a
claimant being barred from further
pursuing a claim or an appeal even
though the claimant mails evidence in
an otherwise timely manner to comply
with a certain limitations period.

Although the regulations allow VBA
to grant extensions on time limits in
individual cases for good cause shown
as under 38 CFR 3.109(b), the
regulations currently do not provide any
exception for widespread delays in
receipt of claims or evidence, such as
that experienced primarily by three
VBA Regional Offices—Newark RO,
New York RO and Washington (DC)
RO—following the anthrax postal
contamination in October 2001. Delays
in receipt of claims or evidence due to
events of natural or man-made origin
threaten impairment or loss of benefits
for VA claimants through no fault of
their own.

VA wishes to protect the interests of
claimants who send correspondence to

VBA through the normal channels of
communication from being deprived of
benefits to which they are entitled
solely because those channels of
communication have been disrupted
due to events outside of the claimants’
control.

Accordingly, through this interim
final rule, we are amending § 3.1(r) to
give the Under Secretary for Benefits
authority to establish exceptions to the
rule governing date of receipt when he
or she determines that natural or man-
made disruption of the normal channels
of communication results in one or
more VBA offices experiencing
extended delays in the receipt of
correspondence, including claims,
information, and evidence. This permits
the Under Secretary to immediately
address emergency situations, such as
an event delaying mail delivery or a
disaster at a VBA office location that
bars access to the building, and to avoid
adverse consequences to claimants who
otherwise have followed a normal
course of seeking entitlement to VA
benefits. It also permits a centralized
and coordinated response to emergency
situations, thereby avoiding possible
inconsistent responses to such crises
within and among regions. To
determine the date of receipt, the Under
Secretary alternatively would use
factors such as the postmark or the date
that the claimant signs his or her
correspondence. The scope of the Under
Secretary’s action would depend on the
scope of the crisis that prevents the
timely delivery or receipt of
correspondence. If the crisis were
national, the Under Secretary would
have the authority to declare a
nationwide exception to the definition.
If the crisis were merely regional,
however, or were confined to a
particular RO or the AMC, the Under
Secretary’s declaration of an exception
would apply to that region or office
only.

Under section 501(a)(1) of title 38,
United States Code, the Secretary of
Veterans Affairs has the authority to
prescribe regulations respecting “the
nature and extent of proof and evidence
and the method of taking and furnishing
them in order to establish the right to
benefits under such laws.” Regulations
defining when a claim for benefits, or
evidence or information, is “received”
by VBA fall within this category.
Further, under section 512(a) of the
same title, the Secretary may delegate
his or her authority to carry out certain
functions and duties to subordinate
officials as he or she finds necessary. In
this case, we designate the Under
Secretary for Benefits as the official
authorized to establish and implement
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the necessary exceptions to the rule
governing date of receipt because he or
she provides technical expertise and
advice to the Secretary of Veterans
Affairs on veterans benefits issues and
is well qualified to exercise this
authority in an expeditious, objective,
and impartial manner. Further, there is
no need to elevate these determinations
to the Secretary of Veterans Affairs.

We are publishing this amendment as
an interim final rule. We do not believe
that it is necessary to issue a Notice of
Proposed Rulemaking (NPRM) as a
prelude because there is “good cause”
for dispensing with the customary
procedure of notice and comment in
this case under section 553(b)(B) of title
5, United States Code. This rule is
designed to address emergency
situations by compensating for delays in
the delivery of important information
that those situations could create. It
applies to unforeseen situations that
may arise at any time in the future and
can only redound to the public’s benefit
in its operation. It would therefore be
contrary to the public interest to delay
the publication and operation of this
rule because an emergency situation
requiring its operation could arise at any
time, including the time that it would
take to publish this rule by conventional
means. It would be contrary to the
public interest to delay the publication
of this rule when it so clearly benefits
the public in an emergency that could
happen at any time. Further, this rule
does not impose any additional
obligations or have any adverse effects
on claimants, as it insures that
claimants may establish entitlement to
benefits they otherwise would have had
but for the occurrence of a special or
unforeseen circumstance.

Because it would permit VA to
respond to an emergency situation that
could arise at any time, and because it
imposes no additional obligations, we
find that publication of this rule as an
interim rule serves the public interest.
VA will consider comments received
during the comment period for this
interim rule (see DATES section). After
the comment period closes, VA will
publish another document in the
Federal Register to discuss any
comments received in response to this
interim rule and any amendments made
as a result of those comments.

For the reasons stated above in
connection with our discussion of
section 553(b)(B), we find that there is
“good cause” under 5 U.S.C. 553(d)(3)
for making this rule effective on the date
of its publication in the Federal
Register. Our intent is that the rule shall
apply to claims filed on or after the date
of publication. We see no reason to give

this rule retroactive effect because we
do not believe that there is any mail
affected by the anthrax incident that is
still outstanding, and we are not aware
of any man-made or natural disruption
other than the anthrax incident that
precipitated delays in the receipt of
correspondence. In addition, this rule
certainly ““grants or recognizes an
exemption or relieves a restriction”
under section 553(d)(1).

Regulatory Flexibility Act

Because no notice of proposed rule
making was required in connection with
the adoption of this interim final rule,
no regulatory flexibility analysis is
required under the Regulatory
Flexibility Act (5 U.S.C. 601-612). Even
so, the Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Only VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this amendment is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any given year.
This rule would have no such effect on
State, local, or tribal governments, or the
private sector.

Executive Order 12866

This rule has been reviewed by the
Office of Management and Budget under
Executive Order 12866.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

The Catalog of Federal Domestic Assistance
program numbers are 64.100 through 64.110
and 64.127.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Approved: April 9, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.

m For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for Part 3,

subpart A continues to read as follows:
Authority: 38 U.S.C. 501(a), unless

otherwise noted.

m 2.In § 3.1, paragraph (r) is amended by

adding at the end of the paragraph the

following:

§3.1 Definitions.

* * * * *

(r) * * * However, the Under
Secretary for Benefits may establish, by
notice published in the Federal
Register, exceptions to this rule, using
factors such as postmark or the date the
claimant signed the correspondence,
when he or she determines that a
natural or man-made interference with
the normal channels through which the
Veterans Benefits Administration
ordinarily receives correspondence has
resulted in one or more Veterans
Benefits Administration offices
experiencing extended delays in receipt
of claims, information, or evidence from
claimants served by the affected office
or offices to an extent that, if not
addressed, would adversely affect such
claimants through no fault of their own.
(Authority: 38 U.S.C. 501(a), 512(a), 5110)

* * * * *

[FR Doc. 04-16308 Filed 7-16—04; 8:45 am]|
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R04-OAR-2004-GA—0001-200420; FRL~
7788-3]

Approval and Promulgation of
Implementation Plans Georgia:
Approval of Revisions to the State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is finalizing the
approval of a revision to the Georgia
State Implementation Plan (SIP)
submitted by the Georgia Environmental
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Protection Division (GAEPD) on
December 24, 2003. The revision
pertains to the Post-1999 Rate-of-
Progress Plan (Post-1999 ROP Plan).
This submittal was made to meet the
reasonable further progress
requirements of section 182 of the Clean
Air Act, as amended in 1990 (CAA). The
SIP revision also establishes a motor
vehicle emissions budget (MVEB) for
transportation conformity purposes.
EPA is approving Georgia’s Post-1999
ROP plan, including the 2004 MVEB
adequacy determination and addressing
comments submitted in response to
EPA’s proposed rule/notification of
adequacy process published/posted
previously for this action.

DATES: This rule will be effective August
18, 2004.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. R04-OAR-2004-GA-0001. All
documents in the docket are listed in
the index. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Publicly available docket materials are
available in hard copy at: Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
Regional Office’s official hours of
business are Monday through Friday, 9
to 3:30, excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION:

1. Background

II. Today’s Action

III. Response to Comments

IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

Section 182 of the CAA requires
ozone nonattainment areas with air
quality classified as ‘“‘moderate’ or
worse to submit plans showing
reasonable further progress towards
attainment of the national ambient air
quality standards (NAAQS). Because
Atlanta was classified as a “‘serious”
nonattainment area for ozone, the CAA
required Georgia to develop a SIP to

reduce emissions of VOCs in the 13-
county Atlanta 1-hour ozone
nonattainment area by 15 percent from
1990 to 1996. The most recent revision
to Georgia’s 15% ROP SIP (i.e., the 15%
Plan) was submitted by the GAEPD on
June 17, 1996, and was approved by the
EPA effective May 26, 1999, (64 FR
20186).

The CAA also requires Post-1996
emission reductions of VOCs and/or
NOx totaling 3 percent per year,
averaged over each consecutive three-
year period beginning in 1996 and
continuing through the attainment date.
Georgia chose to rely solely on NOx
emission reductions in its Post-1996
ROP SIP (i.e., the 9% Plan). This plan
was required to describe how Georgia
would achieve reasonable further
progress towards attaining the ozone
NAAQS between 1996 and 1999, the
attainment deadline for serious
nonattainment areas. The most recent
revision to Georgia’s 9% Plan was
submitted June 17, 1996, and was
approved by EPA effective April 19,
1999, (64 FR 13348).

On July 17, 2001, GAEPD submitted
the Atlanta 1-hour ozone attainment SIP
to EPA which included a demonstration
that Atlanta would attain the 1-hour
ozone NAAQS by November 15, 2004.
That attainment demonstration,
including the extension of the
attainment date, was approved by the
EPA in a notice published in the
Federal Register on May 7, 2002, (67 FR
30574), which cited EPA’s policy to
grant attainment date extensions for
areas dependent upon upwind states’
emission reductions mandated by the
regional NOx SIP Call as a basis for
approval. On June 25, 2002, a challenge
to EPA’s approval of the attainment
demonstration was filed in the 11th
Circuit Court of Appeals. Subsequently,
in challenges to other attainment date
extensions, several federal appeals
courts ruled that EPA lacked the
authority to grant such attainment date
extensions. On February 20, 2003, EPA
filed a motion for voluntary vacatur of
Atlanta’s attainment date extension and
approval of Atlanta’s ozone attainment
demonstration. On June 16, 2003, the
United States Court of Appeals for the
Eleventh Circuit issued an order
granting EPA’s motion, thereby vacating
approval of the July 17, 2001,
attainment demonstration.

In response to these court rulings,
EPA issued a final rulemaking action in
the September 26, 2003, Federal
Register (68 FR 55469). It included a
determination that the Atlanta area had
failed to attain the 1-hour ozone
standard by the statutory deadline of
November 1, 1999, and that by

operation of law, the Atlanta area was
being reclassified to a “‘severe” ozone
nonattainment area effective January 1,
2004. Under section 181(a)(1) of the
CAA, the attainment deadline for
Atlanta as a new ‘“‘severe”
nonattainment area is ““‘as expeditiously
as practicable,” but not later than
November 15, 2005.

GAEPD has recently conducted an
Early Attainment Assessment to review
the progress made to date in
implementing the July 17, 2001, ozone
attainment SIP. The Early Attainment
Assessment indicates that the emission
reductions achieved to date from the 1-
hour ozone attainment SIP control
measures have been effective in
reducing monitored levels of ozone and
that the area appears to be on track to
attain by the end of the 2004 ozone
season.

EPA’s September 26, 2003, action
requires submission of a severe area
Post-1999 ROP SIP. The severe area
Post-1999 ROP SIP must describe how
at least a 3 percent per year reduction
in emissions of ozone precursors (VOCs
or NOx) will be achieved, from the time
of failure to meet the “serious” area
attainment date (November 15, 1999)
until the “severe’ area attainment date.

This Atlanta severe area Post-1999
ROP SIP contains a description of how
the 3 percent per year reductions in
ozone precursor emissions, required
over the period from November 15,
1999, through November 15, 2004, will
be achieved. It also contains MVEBs for
the Atlanta 1-hour ozone nonattainment
area. Submission only through 2004 is
based on the State’s Early Attainment
Assessment discussed above.

On January 6, 2004, EPA provided the
public with an opportunity to review
and comment on the adequacy of new
VOC and NOx MVEBs for the year 2004
for purposes of determining
transportation conformity. The
adequacy comment period ended on
February 5, 2004. On May 6, 2004, (69
FR 25348) EPA published a notice of
proposed rulemaking (NPR) proposing
to approve the Post-1999 ROP Plan. The
May 6, 2004, NPR provides a detailed
description of each of these matters and
the rationale for each of EPA’s proposed
actions, together with a discussion of
the opportunity to comment on the
adequacy of the 2004 MVEB. The public
comment period for the NPR ended on
June 7, 2004. EPA received adverse
comments during both these comment
periods.

II. Today’s Action

In this final rulemaking, EPA is
responding to comments made on EPA’s
proposed rulemaking published May 6,
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2004 (69 FR 25348) and during the
adequacy comment period which ran
from January 6, 2004, through February
5, 2004. EPA is approving the Georgia
Post-1999 Rate-of-Progress Plan and
providing notice that it has determined
the 2004 VOC and NOx MVEBs to be
adequate under the requirements of 40
CFR 93.118(e)(4). Additionally, through
this action, EPA is approving the 2004
MVEBs.

On December 24, 2003, Georgia
submitted a revision to its SIP
pertaining to the Post-1999 ROP Plan.
Today, EPA is addressing comments
received on the May 6, 2004, NPR and
approving the Post-1999 ROP Plan.
Additionally, through this rulemaking,
EPA is providing notice that it has
determined that the 2004 MVEBs for
VOC and NOx;, as discussed above, meet
the substantive criteria for “adequacy”
as set out in 40 CFR 93.118(e)(4), and
are adequate for purposes of
transportation conformity.

EPA’s adequacy determination for the
2004 MVEBs is also being announced on
EPA’s conformity Web site: BM_1_
http:// www.epa.gov/otaq/transp.htm,
(once there, click on the
“Transportation Conformity” text icon,
then look for “Adequacy Review of
State Implementation Plan (SIP)
Submissions for Conformity”’). The new
budget for VOCs is 160.68 tons per day
(tpd) and 318.24 tpd of NOx.

II1. Response to Comments

1. The Rate of Progress State
Implementation Plan Fails To
Demonstrate Adequate Reductions of
NOx in the Nonattainment Area

Comment: The commentor states that
the proposed ROP SIP is flawed because
the EPD takes credit for reductions at
five coal fired electric power plants
located outside the 13 county ozone
nonattainment area in order to
demonstrate the required three percent
per year reduction in emissions and that
these reductions are inconsistent with
CAA requirements.

Response: EPA refers the commentor
to a December 23, 1997, memo from
Richard D. Wilson, Acting Assistant
Administrator for Air and Radiation,
entitled “Guidance for Implementing
the 1-Hour Ozone and Pre-existing PMo
NAAQS.” This document outlines EPA
policy relating to allowing states
flexibility to expand the geographic size
of the area from which they can obtain
emission reductions to meet their
annual average 3 percent per year ROP
requirements. Specifically, EPA states
that an area in nonattainment for the 1-
hour NAAQS should be allowed to take
credit for emissions reductions obtained

from sources outside the designated
nonattainment area for the post-1999
ROP requirement as long as the sources
are no farther than 100 km (for VOC
sources) or 200 km (for NOx sources)
away from the nonattainment area.
Because the ROP requirement is a
general ROP requirement for at least 3
percent-per-year and not a requirement
for specific programs or measures such
as vehicle inspection and maintenance,
this flexibility would continue to
provide the same ROP in terms of
reducing emissions. EPA believes that
this additional flexibility for crediting
reductions outside nonattainment areas
is consistent with the CAA.

EPA believes that emissions from the
source(s) outside the nonattainment area
that are involved in the substitution
must be included in the baseline ROP
emissions and target ROP reduction
calculation. Emissions from source(s)
outside the nonattainment area that are
not involved in the substitution would
not have to be inventoried or included
in the baseline ROP emissions and
target ROP calculation. Under this
approach, States will need to track and
record emission reductions and certify
to EPA the amount of emission
reductions achieved for ROP.

In order to develop the Post-1999 ROP
Plan in accordance with EPA guidance,
EPD updated the 1990 NOx emissions
inventory and adjusted the inventory by
removing NOx already scheduled for
control by previous federal regulations
on motor vehicles and gasoline
volatility. The required NOx reductions
and the resulting target levels of future
NOx emissions were calculated, growth
in NOx emissions was estimated, and
the effects on projected emissions of
various emissions control rules already
adopted and implemented, or scheduled
for implementation prior to the end of
2004, were calculated.

EPD is including reductions of NOx
emissions at five coal-fired electrical
power plants. These Georgia Power
Company plants impact the
nonattainment area but are located in
neighboring counties designated as
attainment for the 1-hour ozone
standard. As a control strategy to attain
the 1-hour ozone standard in Atlanta,
stricter controls have been placed on
these power plants. All five of these
power plants are located within 200
kilometers of the Atlanta 1-hour ozone
nonattainment area.

EPD has recently conducted an Early
Attainment Assessment to review the
progress made to date in implementing
the July 17, 2001, ozone attainment SIP.
The Early Attainment Assessment
indicates that the emission reductions
achieved to date from the 1-hour ozone

attainment SIP control measures have
been effective in reducing monitored
levels of ozone and that the area appears
to be on track to attain in 2004.

2. The Early Attainment Demonstration
Is Flawed

Comment: This commentor stated that
the early attainment demonstration
performed by the state is flawed and
does not demonstrate attainment since it
was not based on photochemical grid
modeling.

Response: As explained in the
Proposal Notice, the purpose of the ROP
SIP is to demonstrate a percentage of
emission reductions from the baseline
emissions and is not an attainment
demonstration SIP. Thus these
comments are not applicable to the ROP
SIP or the adequacy of MVEBs
established in the ROP SIP. EPA will
take comments regarding the adequacy
and approvability of the MVEBs
established in the attainment
demonstration when it takes action on
the attainment SIP.

3. Proposed Early Adequacy
Determination for Motor Vehicle
Emissions Budgets

Comment: EPA may not approve the
revised, higher MVEBs for 2004 absent
a showing that they will be adequate to
attain the NAAQS. Since no
demonstration has been submitted to
demonstrate that the SIP as a whole,
including the higher motor vehicle
emissions budgets, will provide for
attainment, there is no basis for EPA to
approve or find these proposed budgets
adequate pursuant to 40 CFR
93.118(e)(4).

Response: The comment refers to the
budgets providing for attainment.
However, the purpose of the
implementation plan is to demonstrate
reasonable further progress toward
attainment. To quote 40 CFR 93.118
(e)(4)(iv) in full—‘‘the motor vehicle
emissions budget(s) when considered
together with all other emissions
sources, is consistent with the
applicable requirements for reasonable
further progress, attainment or
maintenance (whichever is relevant to
the given implementation plan
submission).” Since the purpose of the
relevant implementation plan is to
demonstrate reasonable further progress,
commonly referred to as a ROP
demonstration, the budgets do not need
to provide for attainment as suggested
by the commentors.

Furthermore, EPA believes that it is
correct that the inventory of mobile
emissions is higher than the past SIP
mobile emissions because they are
based upon use of updated planning
assumptions and emissions models.
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Since the time of last rate of progress
SIP submittal and approval a new
emission model has been approved by
EPA—MOBILE 6. EPA requires that the
latest emissions model approved by
EPA be used for the development of
implementation plans (Section 110 of
the CAA). The previously submitted
implementation plan referenced by the
commentors was based on version 5 of
the MOBILE model applicable at the
time of its development. Therefore,
comparisons between inventories
developed using different models and
updated planning assumptions, models,
and methodologies are not valid. In
accordance with EPA’s MOBILES6 policy
guidance (http ://
www.epa.govlotaglmodelslmobile6/
mé6policy), base year and future year
motor vehicle emission inventories for
this Post-1999 ROP plan were
recalculated with the latest available
planning assumptions. As stated in
section 6.2 of the Post-1999 ROP plan,
“These mobile source inventories reflect
the most up-to-date mobile modeling
assumptions, including * * * VMT
projected from a state-of-the-art travel
demand model for the 13 counties and
emission factors from EPA’s latest
mobile source emission factor model,
MOBILE6.2.”

Other updated planning assumptions
and methodologies reflected in the Post-
1999 ROP plan’s projected mobile
source emissions inventories include
revised speeds and fleet age
distributions, and the use of a travel
demand model link-based emissions
estimation procedure.

Comment: Compliance with the ROP
requirements requires that total NOx be
reduced in 2004 to 392.2 tpd, even
conceding EPD’s new flawed baseline
methodology or 376.7 tpd under the
proper baseline methodology employed
by the agency in 1997. The SIP does not
contain measures that will achieve this
level of NOx emissions if the MVEB are
318 tpd. All other emissions of NOx
must be reduced to 58 tpd in order to
allow an MVEB at 318 tpd in 2004.

Response: This comment is based in
part on the position that emissions for
the five power plants within 200
kilometers of the nonattainment area
cannot be included in the ROP
calculation. As explained by EPD in the
State’s responses to the commentor
issues 1 and 2 on pages 2 and 3 of the
December 24, 2003, comments response
memo from EPD, EPD followed EPA’s
guidance, which allows states the
flexibility to expand the geographic size
of the area from which the state can
obtain emission reductions. EPA has
explained its position on this issue in
the first response to comment.

In accordance with EPA policy, EPD
did account for the required 9%
reduction in NOx emissions for the
period 1996—-1999 in calculating the
2002 and 2004 target levels of
emissions. The state explains this in the
response to commentor Issue 3 on page
3 of the December 24, 2003, State’s
comments response memo. This memo
explained how EPD used the correct
methodology for calculating ROP target
levels of emissions, Georgia’s 9% Plan,
and how the emissions reductions
required between 1996 and 1999 would
be achieved. For the Post-1999 ROP
plan, EPD followed EPA guidance in
updating the 1999 NOx target level of
emissions, in calculating the post-1999
target levels, and in projecting 2002 and
2004 emissions for all source sectors. In
accordance with EPA guidance, EPD
modeled the mobile and nonroad source
sectors for 2002 and 2004, and grew
(with an EPA computer model entitled:
Economic Growth and Analysis System)
all other emissions from those compiled
in Georgia’s 1999 Periodic Emissions
Inventory. This methodology correctly
accounts for all growth as well as
reductions in emissions that occurred
up to 1999, and results in a NOx
emissions target for 2004 of 854.7 tpd.

Comment: MVEB in a submitted SIP
may not be approved unless the SIP “is
consistent with applicable requirements
for reasonable further progress,
attainment or maintenance.” 40 CFR
93.118 (e)(4) (iv).

Response: As stated above the
commentors’s citation is incomplete and
the quotation omits the key contextual
phrase, “whichever is relevant to the
given implementation plan or
submission.” The regulatory text to
which the commentor refers is 40 CFR
93.118(e)(4)(iv). That section states: ““(4)
EPA will not find a motor vehicle
emissions budget in a submitted control
strategy implementation plan revision
or maintenance plan to be adequate for
transportation conformity purposes
unless the following minimum criteria
are satisfied: [subparagraphs i through
iii omitted] (iv) The motor vehicle
emissions budget(s), when considered
together with all other emissions
sources, is consistent with applicable
requirements for reasonable further
progress, attainment, or maintenance
(whichever is relevant to the given
implementation plan submission);”

The SIP now under consideration is
not an attainment demonstration, but a
“reasonable further progress” SIP
within the context of 40 CFR 93.1
18(e)(4)(iv). Accordingly, the relevant
criterion for MVEB adequacy is that the
MVEB, when considered together with
all other emissions sources, is consistent

with the requirement to show an
average 3% per year reduction in ozone
precursors from 1999 to the anticipated
attainment date of 2004. The Post-1999
ROP SIP does show this required
reduction, in full accordance with
guidance issued by EPA.

Comment: With regard to the State’s
draft Vehicle Miles Traveled (VMT) SIP,
currently under internal review prior to
submission to EPA, concern is raised
regarding the lack of controls, coupled
with the proposed elevated MVEB and
a regional transportation plan, that,
while still in draft form, demonstrates
an almost overwhelming preference for
road-building projects, will place
Atlanta at a disadvantage in the long run
as it struggles to meet the more stringent
8-hour standard that will be in place as
of April 15, 2005.

Response: The VMT requirement is
separate from the ROP SIP requirement.
The purpose of the ROP SIP is to
demonstrate a percentage of emission
reductions. Its purpose is not to meet
the VMT requirement in the severe
classification attainment SIP pursuant to
section 182 of the CAA. EPA will take
comments regarding the VMT
requirement in the attainment
demonstration when that SIP is
submitted and EPA takes action on that
SIP. Furthermore, EPA continues to
consult and work closely with the state
transportation and air quality
stakeholders in the development of the
2030 regional transportation plan and
the air quality motor vehicle emissions
analysis of that plan to ensure that it
does not create new violations of the
Federal air quality standards, increase
the frequency or severity of existing
violations of the standard or delay
attainment of the standards in Atlanta.

IV. Final Action

EPA is approving the Georgia Post-
1999 Rate-of-Progress Plan and
providing notice that it has determined
the 2004 VOC and NOx MVEBs to be
adequate under the requirements of 40
CFR 93.118(e)(4). Additionally, through
this action, EPA is approving the 2004
MVEBs.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
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state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety

Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of

this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 17,
2004. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements.

Dated: July 9, 2004.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m Part 52 of chapter, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570(e), is amended by
adding a new entry at the end of the table
for “‘Post-1999 Rate of Progress Plan” to
read as follows:

§52.570 Identification of plan.
* * * * *
(e) * *x %

Name of nonregulatory SIP provision

Applicable geographic or nonattainment area

State submittal date/

effective date EPA approval date

* *

19. Post-1999 Rate of Progress Plan

* * *

Atlanta Metropolitan Area

December 24, 2003 ...

* *

July 19, 2004 [Insert
citation of publica-
tion]

[FR Doc. 04-16203 Filed 7-16—-04; 8:45 am]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2002-0010, FRL-7786-9]
RIN 2060-AH69

National Emission Standards for
Chromium Emissions From Hard and
Decorative Chromium Electroplating
and Chromium Anodizing Tanks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; amendments.

SUMMARY: On January 25, 1995, the EPA
promulgated national emission
standards for chromium emissions from
hard and decorative chromium
electroplating and chromium anodizing
tanks under section 112 of the Clean Air
Act (CAA). On June 5, 2002, we
proposed amendments to the rule. This
action promulgates amendments to the
emission limits, definitions, compliance
provisions and performance test
requirements in the standards for
chromium emissions from hard and

decorative chromium electroplating and
anodizing tanks.

DATES: Effective July 19, 2004.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Nos. OAR-2002-0010 and A-88-02. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Air and Radiation Docket,
EPA/DC, EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. This Docket Facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public

Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566—-1742.

FOR FURTHER INFORMATION CONTACT: Mr.
Phil Mulrine, U.S. EPA, Office of Air
Quality Planning and Standards,
Emission Standards Division, Metals
Group, (C439-02), Research Triangle
Park, NC 27711, telephone number (919)
541-5289, electronic mail address:
mulrine.phil@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. Entities potentially regulated
by this action include facilities engaged
in hard chromium electroplating,
decorative chromium electroplating,
and chromium anodizing of metal or
plastic parts either as a primary activity
or as an activity incidental to a larger
fabricating or manufacturing
establishment. Regulated categories and
entities include sources listed under the
North American Information
Classification System (NAICS) U.S.
Industries code 332813, as well as
sources listed under numerous industry
codes within industry subsector 332,
titled “Fabricated Metal Product
Manufacturing.”

Category

NAICS

Examples of regulated entities

332813
332

Manufacturing
Manufacturing

to the product made.

Electroplating and anodizing facilities.
Establishments primarily engaged in both fabricating and electroplating or
anodizing products are classified in the Manufacturing sector according

Docket. The EPA has established an
official public docket for this action
including both Docket ID No. OAR~-
2002—0010 and Docket ID No. A-88-02.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. All items may not be
listed under both docket numbers, so
interested parties should inspect both
docket numbers to obtain all materials
relevant to the final rule amendments.
Although a part of the official public
docket, the public docket does not
include Confidential Business
Information or other information the
disclosure of which is restricted by
statute. The official public docket is
available for public viewing at the EPA
Docket Center (Air Docket), EPA West,
Room B-102, 1301 Constitution
Avenue, NW., Washington, DC. The
EPA Docket Center Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

Electronic Access. Electronic versions
of the documents filed under Docket No.
OAR-2002-0010 are available through
EPA'’s electronic public docket and
comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov/edocket/ to submit or
view public comments, access the index
of the contents of the official public
docket, and access those documents in
the public docket that are available
electronically. Once in the system,
select “search” and key in the
appropriate docket identification
number.

The EPA’s policy is that copyrighted
material will not be placed in EPA’s
electronic public docket but will be
available only in printed, paper form in
the official public docket. Although not
all docket materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in this document.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s document
also will be available on the WWW.
Following the Administrator’s signature,

a copy of this action will be posted at
www.epa.gov/ttn/oarpg on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules. The
TTN provides information and
technology exchange in various areas of
air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
the final rule is available only by filing
a petition for review in the U.S. Court
of Appeals for the District of Columbia
Circuit by September 17, 2004. Under
section 307(d)(7)(B) of the CAA, only an
objection to the final rule that was
raised with reasonable specificity
during the period for public comment
can be raised during judicial review.
Moreover, under section 307(b)(2) of the
CAA, the requirements established by
the final rule amendments may not be
challenged separately in any civil or
criminal proceedings brought by EPA to
enforce the requirements.

Outline. The information presented in
this preamble is organized as follows:
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1. Background
II. Response to Comments
A. Use of Fume Suppressants for
Controlling Chromium Emissions from
Hard Chromium Electroplating Tanks
B. Revised Surface Tension Limit When
Measuring Surface Tension with a
Tensiometer
C. Emission Limit for Hard Chromium
Electroplating Tanks Equipped with
Enclosing Hoods
D. Chromium Electroplating and
Chromium Anodizing Tank Definitions
E. Pressure Drop Monitoring Requirement
for Composite Mesh Pads
III. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Congressional Review Act

I. Background

On January 25, 1995, we promulgated
national emission standards for
hazardous air pollutants (NESHAP) for
chromium emissions from hard and
decorative chromium electroplating and
chromium anodizing tanks (60 FR 4963)
under the authority of section 112 of the
CAA. Due to recent changes in control
technology, additional information
related to the monitoring required by
the NESHAP, and problems with
implementing some of the requirements
of the NESHAP, we proposed
amendments to the NESHAP on June 5,
2002 (67 FR 38810). The proposed
amendments to the NESHAP addressed
five technical areas: (1) The use of fume
suppressants for controlling chromium
emissions from hard chromium
electroplating tanks; (2) a revised
surface tension limit for decorative
chromium electroplating tanks when
measuring surface tension with a
tensiometer; (3) an alternate emission
limit for hard chromium electroplating
tanks equipped with enclosing hoods;
(4) revised definitions for chromium
electroplating and chromium anodizing
tanks; and (5) the pressure drop
monitoring requirement for composite
mesh pad (CMP) control systems.

Based on recommendations made by
the Common Sense Initiative (CSI)
Metal Finishing Subcommittee and
research conducted by our Office and
Research and Development (ORD), we

proposed allowing owners and
operators of hard chromium
electroplating sources to meet a surface
tension limit as an alternative to the
chromium emissions concentration
limit specified in the NESHAP. The data
from recent emission tests conducted on
hard chromium electroplating tanks
indicates that compliance with the
0.015 milligram per dry standard cubic
meter (mg/dscm) emission limit can be
achieved when the surface tension of
the electroplating tank bath is
maintained below certain levels. Based
on those data, we proposed surface
tension limits of 45 dynes per
centimeter (dynes/cm), when measured
using a stalagmometer, and 35 dynes/
cm, when measured using a
tensiometer, for hard chromium
electroplating tanks.

The research performed by ORD and
other data show that, when used to
measure the surface tension of
chromium electroplating baths,
tensiometers typically read about 20
percent lower than surface tension
measurements of the same bath made
using a stalagmometer. Because the 45
dynes/cm surface tension limit specified
in the NESHAP for decorative
chromium electroplating tanks is based
on measurements using a
stalagmometer, we proposed adding a
separate surface tension limit of 35
dynes/cm when using a tensiometer to
measure decorative chromium
electroplating bath surface tension.

Since the promulgation of the
NESHAP, several chromium
electroplating facilities have installed
state-of-the-art electroplating tanks
equipped with enclosing hoods.
Because the ventilation rates for these
enclosed tanks are considerably lower
than ventilation rates for conventional
hooding, some facilities with enclosed
tanks have had difficulty meeting the
chromium emission concentration limit
specified in the NESHAP, even when
emissions from those tanks are well
controlled. To rectify this situation, we
proposed an alternative mass emission
rate limit for chromium electroplating
tanks equipped with enclosing hoods.

The NESHAP defined affected source
as any chromium electroplating tank or
chromium anodizing tank located at a
facility that performs hard chromium
electroplating, decorative chromium
electroplating, or chromium anodizing.
We have become aware that, in at least
one case, this definition of affected
source has resulted in the replacement
of an existing electroplating tank being
treated as a reconstruction, thereby
triggering the emission limits for new
sources. Because tank replacement is
considered routine maintenance, it was

not our intent to require more stringent
emission limits when a facility replaced
an existing chromium electroplating
tank. Therefore, we proposed an
amended definition of affected source
that includes the peripheral equipment,
such as rectifiers and anodes, that is
essential for the chromium
electroFIating process.

Finally, we proposed an amendment
to the requirement for establishing the
operating limit for any source controlled
with a CMP. In the promulgated
NESHAP, owners and operators of
affected sources controlled with a CMP
are required to maintain the pressure
drop across the CMP within 1 inch of
water column (in. w.c.) of the pressure
drop established during the initial
performance test. However, we have
recently become aware that the pressure
drop across a CMP often exceeds the
pressure drop operating limit by more
than 1 in. w.c. immediately following
the cleaning or replacement of pads.
Consequently, we proposed increasing
the allowable range of pressure drops
from +1 in. w.c. to £2 in. w.c.

We received a total of 16 public
comments on the proposed amendments
to the NESHAP. Two of the 16
comments requested an extension of the
public comment period, 2 comments
expressed general opposition to the
amendments, and the other 12
comments addressed the technical
issues associated with the proposed
amendments. In addition, some
commenters suggested changes to other
requirements of the NESHAP not
specifically addressed by the proposed
amendments. Comments were
submitted by five State and local air
pollution control agencies, one
environmental justice organization, four
companies that perform chromium
electroplating, and one Federal agency.
Three industry trade associations
submitted a joint set of comments, and
two concerned citizens also submitted
comments.

After full and careful consideration of
the comments, we are promulgating the
amendments as proposed with two
minor clarifications. Both clarifications
pertain to the requirement for
establishing operating limits for the
pressure drop across a CMP system. We
have added paragraph (iii) to § 343(c)(1)
of the final rule to indicate that an
owner or operator can establish a new
operating limit for the pressure drop
across a CMP system by repeating the
performance test. In such cases, the new
operating limit will be based on the
pressure drop established during the
repeat performance test £2 in. w.c. We
also have added paragraph (iv) to
§343(c)(1) to indicate that the £2 in.
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w.c. requirement for the pressure drop
across a CMP system does not apply
during automatic washdown cycles of
the CMP system.

II. Response to Comments

A. Use of Fume Suppressants for
Controlling Chromium Emissions From
Hard Chromium Electroplating Tanks

Comment: One commenter stated that
the proposed change is based on a single
emissions test, and that there are other
data available, collected from the same
facility and from other facilities, that
contradict the findings of that test. To
support that argument, the commenter
summarized the results from three
studies of the effectiveness of fume
suppressants in controlling emissions
from chromium electroplating tanks that
were performed under EPA’s CSI. The
2000 CSI report included the results of
three emission tests conducted at a hard
chromium electroplating facility. The
results of the first test were used as the
basis for the proposed amendment. In
the second test, emissions were
measured at higher surface tensions (32
to 34 dynes/cm) and higher process
loading (3,973 to 5,652 ampere-hours
(amp-hr)); emissions of total chromium
exceeded the NESHAP limit of 0.015
mg/dscm, but hexavalent chromium
concentrations were within the 0.015
mg/dscm limit. In the third test,
emissions were measured at similar
loading levels (4,700 to 5,000 amp-hr),
but at even higher surface tensions (32
to 36 dynes/cm). Although there were
problems with the test, the results
indicated exceedances of the emission
limit in two of three runs. During a 1998
CSI study, emissions from a hard
chromium electroplating tank were
below the 0.015 mg/dscm limit when
surface tensions were maintained
between 24 and 29 dynes/cm using a
fluorinated chemical fume suppressant,
which is referred to as a “third
generation’ fume suppressant. In the
other study, six tests were performed on
hard chromium electroplating tanks that
contained fume suppressants. For the
five valid tests, the results of two tests
indicated compliance with the emission
limit when surface tensions were 23 and
28 dynes/cm, respectively; for the other
three tests, chromium emissions
exceeded the 0.015 mg/dscm limit when
surface tensions were maintained at 22,
32, and 41 dynes/cm, respectively.

Response: We have reviewed the
additional test data referenced by the
commenter, and we disagree with the
commenter that other available data
contradict the results of the test that we
used as the basis for the proposed
amendment. The additional studies that

the commenter references present the
results of 17 emission tests on hard
chromium electroplating tanks. Two
emission tests were conducted in May
1996 at the Diamond Chrome Plating,
Incorporated, (Diamond) facility in
Howell, Michigan. The tests were
performed on five hard chromium
electroplating tanks that were exhausted
to a common duct. Each test consisted
of three 2-hour runs using Method 306.
During the first test, the surface tensions
of the electroplating solutions in the five
tanks ranged from 38 to 44 dynes/cm
and averaged 41 dynes/cm. The total
chromium emission concentration for
that test was 0.0062 mg/dscm, and the
hexavalent chromium concentration for
the test was 0.0048 mg/dscm, both of
which are far below the emission limit
of 0.015 mg/dscm. During the other test,
foam was discovered in the exhaust
hood. Therefore, the results of that test
are not valid.

Six emission tests were conducted
during July and August 1997 at the
Modern Hard Chrome Company
(Modern) facility in Warren, Michigan.
Three tests were performed on each of
two hard chromium electroplating
tanks. Each test consisted of three 2-
hour Method 306 runs. For each tank,
one of the tests was conducted without
the addition of a fume suppressant to
the electroplating bath. For the other
four tests, a wetting agent fume
suppressant was added to the
electroplating bath, and the average
surface tensions of the electroplating
solutions ranged from 22 to 41 dynes/
cm. The testing demonstrated
compliance with the 0.015 mg/dscm
emission limit in only one of the four
controlled tests. However, the
concentrations of total chromium varied
considerably over the four tests, and the
results were inconsistent with the other
available data on the effectiveness of
fume suppressants in controlling
emissions from hard chromium
electroplating tanks. Whereas one test
indicated total chromium emissions to
be 0.17 mg/dscm at a surface tension of
32 dynes/cm, another test conducted at
a significantly higher surface tension of
41 dynes/cm indicated a much lower
total chromium concentration of 0.050
mg/dscm. The other two tests were
conducted at surface tensions of 22 to
23 dynes/cm. In one test, the total
chromium concentration was 0.011 mg/
dscm, but for the other test, the total
chromium concentration was
determined to be 0.028 mg/dscm. These
variations are a strong indication of
problems with the testing and/or source
operation. However, we have been
unable to obtain a complete copy of the

report for this test to corroborate the test
results and ensure that there were no
problems with process operations or test
procedures that could bias the results of
the tests. Consequently, we do not
consider the results for the tests at
Modern to be valid.

Between September 1997 and January
1998, six emission tests were conducted
at the Hohman Plating and
Manufacturing (Hohman) facility in
Dayton, Ohio. The tests were all
conducted on the same hard chromium
electroplating tank. Five of the tests
consisted of six 2-hour test runs using
Method 306; the other test consisted of
four 2-hour Method 306 runs. One of the
tests was conducted under baseline
conditions, without the addition of a
fume suppressant to the electroplating
solution. For the other five tests, a
wetting agent fume suppressant was
added to the tank, and the electroplating
bath surface tensions were maintained
between 24.5 and 29.0 dynes/cm. The
total chromium concentrations in the
exhaust for the five controlled tests
ranged from 0.0017 to 0.0050 mg/dscm
and were all well below the emission
limit of 0.015 mg/dscm.

Three emission tests were conducted
at the Acme Hard Chrome, Incorporated,
(Acme) facility in Alliance, Ohio. The
tests took place in August 1998, October
1998, and January 1999 and were
conducted on three hard chromium
electroplating tanks that are exhausted
to a common control system. Each test
consisted of three 2-hour test runs using
Method 306. The results of the first test
were used as the basis for the proposed
amendment. The surface tensions in the
tanks during the first test ranged from
28 to 30 dynes/cm, and the total and
hexavalent chromium emission
concentrations for the test were 0.0034
mg/dscm and 0.0030 mg/dscm,
respectively. In the second test, the
surface tensions in the tanks ranged
from 32 to 34 dynes/cm. An error in the
test report indicated the total chromium
concentration to be 0.018 mg/dscm.
However, the corrected concentration of
total chromium was actually 0.0092 mg/
dscm, which is well below the 0.015
mg/dscm emission limit. The
hexavalent chromium concentration for
the second test was 0.0079 mg/dscm. In
the third test, foam was discovered in
the exhaust hood, so the results of that
test are not considered to be valid.

To summarize, we were able to obtain
the results of 14 emission tests on hard
chromium electroplating tanks
controlled with wetting agent fume
suppressants. Eight of the 14 tests
provided valid results of fume
suppressant performance. In all eight
valid emission tests, the total chromium
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concentration was determined to be less
than the 0.015 mg/dscm emission limit
for hard chromium electroplating tanks.
Therefore, we have concluded that the
available data do support the proposed
amendment to allow hard chromium
electroplating sources to comply with a
surface tension limit as an alternative to
the chromium emission concentration of
0.015 mg/dscm.

Comment: One commenter disagreed
that the data, which were used as the
basis for the proposed change, are
conclusive. The commenter pointed out
that the emission test was conducted at
low production levels (227 to 1,405
amp-hr). Therefore, he believes that the
test data are not representative of
normal hard chromium electroplating
operations.

Response: We agree with the
commenter that the emission test that
was used as the basis for the proposed
amendment was conducted under
relatively low process loads. However,
the results from other tests on hard
chromium electroplating tanks
demonstrate that wetting agent fume
suppressants are effective in controlling
chromium emissions at higher process
loads. For example, in the tests
conducted at Acme, compliance was
demonstrated at a process load of 5,000
amp-hr, and compliance was
demonstrated at a process rate of 13,480
amp-hr for the tests at Diamond. These
process loads are more typical of the
hard chromium electroplating industry
than the process load for the test that
was used as the basis for the proposed
amendment.

Comment: One commenter pointed
out that the proposed amendment is
based on tests using a ‘“new generation”
of fume suppressants, implying that
other fume suppressants on the market
may not perform as well. A second
commenter concurred with this
comment. The commenter pointed out
that the 1998 CSI study indicates that
some fume suppressants may be more
effective than others in controlling
emissions. However, the proposed
amendment does not specify the type of
fume suppressants that can be used in
hard chromium electroplating tanks.
The two commenters requested that the
final rule specify the types of fume
suppressants acceptable for use on hard
chromium electroplating tanks that
would comply with the proposed
surface tension limits.

Response: Based on the available data,
we have concluded that chromium
emission concentrations from hard
chromium electroplating tanks are
primarily a function of the
electroplating solution surface tension
when wetting agent fume suppressants

are used as the only emission control. If
the surface tension is maintained below
the proposed levels (i.e., 35 dynes/cm
when measured by tensiometer and 45
dynes/cm when measured by
stalagmometer), the concentration of
total chromium in the exhaust will be
no greater than the 0.015 mg/dscm
emission limit for hard chromium
electroplating tanks. Furthermore, the
available data do not indicate that
emission control levels are a function of
the type of fume suppressant used in the
tank solution, as suggested by the
commenters. We did indicate in the
preamble to the June 5, 2002 proposal
that the amendment was based on a test
conducted using a new generation of
fume suppressants. However, the term
“new generation” actually was meant to
apply to the performance of fume
suppressants with respect to product
quality (e.g., the relative degree of
pitting in the finished plate) and not to
the effectiveness of those fume
suppressants in reducing emissions
from chromium electroplating tanks.
Sources will be in compliance with the
emission limits provided the surface
tension is maintained at or below the
proposed limits, regardless of the type
of fume suppressant used.

Comment: One commenter stated that
numerous factors affect emissions from
chromium electroplating tanks, such as
temperature, chromium concentration,
and amperage applied, and it is not
possible to account for all of those
factors in a single emissions test.
Another commenter stated that other
factors that affect emissions from
chromium electroplating tanks should
be evaluated, including the degree of air
agitation, bath temperature, collection
efficiency, mist particle size, tank
freeboard, and chromium dust levels in
the ductwork and around the facility.
The first commenter requested that we
consider all of the available data and
proceed with the amendment as
proposed only if the data are conclusive.
If the data are not conclusive, additional
testing should be performed before a
final decision is made to promulgate the
amendments. Another commenter
agreed that the data that we considered
in proposing the amendment are not
conclusive, and additional testing is
warranted before allowing the use of
fume suppressants as the only means of
emissions control on hard chromium
electroplating tanks.

Response: Since proposing the
amendments, we have evaluated the
results of several other emission tests
that demonstrate the performance of
wetting agent fume suppressants in
controlling chromium emissions from
hard chromium electroplating tanks.

Those tests were conducted under a
range of design and operating
conditions, including type of fume
suppressant, process load, and tank size
and configuration. Although
measurements of the other parameters
listed by the commenters (e.g., bath
temperature, tank freeboard, degree of
agitation) are not available for
comparison, we expect that there were
variations in those parameters for the
electroplating tanks tested. Despite
those variations, the data from all eight
of the valid emission tests clearly
demonstrate a strong relationship
between surface tension and chromium
emissions. When the surface tension is
maintained at relatively low levels
(below 35 dynes/cm), chromium
emissions are below 0.015 mg/dscm.
Therefore, we have concluded that the
effects of those other design and
operating parameters on chromium
emissions are secondary to surface
tension. Furthermore, an industry
expert concurred with this conclusion
that surface tension is the primary factor
in determining chromium emissions
from hard chromium electroplating
baths.

Comment: Three commenters
opposed the amendment because it
would allow existing add-on emission
controls to be removed from hard
chromium electroplating tanks. The
commenters believe that existing
controls are necessary to protect public
health given the toxicity of hexavalent
chromium and the proximity of many
hard chromium electroplating shops to
residences. One of the commenters
pointed out that most hard chromium
electroplaters already have purchased
and installed add-on emission controls,
so continuing to require add-on controls
would not result in additional control
costs for existing sources.

Response: We recognize that, under
the proposed amendment, owners and
operators of hard chromium
electroplating tanks that choose to
comply with the proposed surface
tension limit could remove existing add-
on emission controls. However, the
available data on the performance of
wetting agent fume suppressants
demonstrate that control of chromium
emissions equivalent to the level
achieved by add-on emission controls
can be achieved by maintaining the
electroplating bath surface tension
below the limits specified in today’s
amendments. With respect to the public
health risks associated with emissions
of hexavalent chromium emissions, we
have begun evaluating the residual risk
for the chromium electroplating and
chromium anodizing source category, as
required under section 112(f)(2) of the
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CAA. If our assessment indicates that
the risk due to emissions from the
facilities within this source category is
unacceptable, we will consider
additional measures for mitigating that
risk. We agree with the commenter that
most hard chromium electroplating
facilities have purchased and installed
add-on emission controls to comply
with the NESHAP. However, we do not
feel compelled to require facilities to
continue to operate those controls
because maintaining electroplating tank
solution surface tensions below the
proposed limits will ensure adequate
control of chromium emissions from
those sources.

Comment: One commenter pointed
out that the proposed amendment
would eliminate the requirement for
hard chromium electroplating
operations to conduct emission tests to
demonstrate compliance with emission
limits. The commenter believes that
emission tests are necessary for
determining compliance with the
NESHAP.

Response: We agree that hard
chromium electroplating facilities
would not be required to conduct
performance tests under the proposed
amendment if the facility owner or
operator decided to comply with the
proposed surface tension limits.
However, the data on the performance
of wetting agent fume suppressants
demonstrate that compliance with the
0.015 mg/dscm chromium emission
limit will be ensured if surface tension
is maintained at or below 35 dynes/cm
as measured by a tensiometer, or 45
dynes/cm as measured using a
stalagmometer. Consequently,
performance tests are not necessary
when wetting agent type fume
suppressants are maintained below the
proposed limits. Furthermore, not
requiring performance tests helps to
ease the burden on small businesses that
are subject to the final rule.

Comment: Two commenters
summarized the results of a study
performed by the San Diego Air
Pollution Control District and the
California Air Resources Board in the
Barrio Logan community of San Diego
County (Barrio Logan Study) from
December 3, 2001, to May 12, 2002.
During the study, a total of 431 ambient
samples were collected at six locations
in the vicinity of two electroplating
facilities: a decorative chromium
electroplating facility and a hard
chromium electroplating facility. The
study indicated that chromium
emissions from the decorative
chromium electroplating shop, which
used fume suppressants for emission
control, resulted in high levels of

ambient hexavalent chromium
concentrations. The same study also
showed that emissions from the
adjacent hard chromium electroplating
shop, which used an add-on control,
were much lower and did not contribute
significantly to ambient hexavalent
chromium concentrations. The study
included estimates of cancer risk, based
on 70-year exposures to the average
hexavalent chromium concentrations
measured during the 5-month study
period. The risk assessment indicated
that the average cancer risk ranged from
23 to 114 per million, depending on the
location, and the overall average risk for
all locations was 63 per million. The
commenters stated that we should
consider the results and implications of
that study before proceeding with an
amendment that would allow fume
suppressants as the only means of
emission control for hard chromium
electroplating tanks. One of the
commenters also requested that the
study reports be included in the docket
for the final rule.

Response: We have begun evaluating
the residual risk associated with the
chromium electroplating and chromium
anodizing source category, as required
under section 112(f)(2) of the CAA. The
implications of the Barrio Logan Study
would best be addressed within the
context of residual risk, and we intend
to give the data and results from that
study full consideration as we evaluate
the residual risk for the chromium
electroplating and chromium anodizing
source category. We cannot argue with
the conclusion of the Barrio Logan
Study that emissions from the
decorative chromium electroplating
shop were the main contributor to high
ambient concentrations of chromium.
However, the data do not support the
conclusion that emissions from the
decorative electroplating shop were
higher simply because the facility used
a fume suppressant and did not have
add-on emission controls. Wetting agent
fume suppressants are an effective
means of emission control when they
are used properly, but there are
indications that the decorative
chromium facility that was the focus of
the Barrio Logan Study was not using
their fume suppressant properly.
Measurements made by the local air
pollution control agency indicate that
the decorative chromium electroplating
facility was not in compliance with the
surface tension limit of 45 dynes/cm
during at least part of 40 of the 45 days
surface tensions were recorded. This
lack of adequate control of surface
tension certainly contributed to the high
ambient concentrations of chromium. In

addition, there are indications that other
factors, such as poor housekeeping
practices, may also have contributed
significantly to the ambient chromium
concentrations.

B. Revised Surface Tension Limit When
Measuring Surface Tension With a
Tensiometer

Comment: Five commenters opposed
the proposed amendment that would
specify a lower maximum surface
tension when the surface tension is
measured using a tensiometer. One
commenter noted that the proposed
limit for tensiometer-measured surface
tension is based on a single emission
test, and the data from that test do not
support the proposed surface tension
limit of 35 dynes/cm. The commenter
stated that surface tensions ranged from
28 to 30 dynes/cm during the test.
Although the data demonstrated that the
chromium emission limit was achieved
at surface tensions below 30 dynes/cm,
the data cannot be extrapolated to 35
dynes/cm. At the proposed surface
tension limit of 35 dynes/cm, emission
concentrations are very likely to be
higher than the concentrations
measured during the emission test in
question. There are no data that
demonstrate that emission
concentrations will be below the
chromium concentration limit of 0.015
mg/dscm when surface tensions are 35
dynes/cm, as measured using a
tensiometer.

Response: We have obtained data
from eight emission tests that measured
chromium emissions from hard
chromium electroplating tanks that were
controlled only with wetting agent fume
suppressants. In two of those tests,
emissions were quantified at bath
surface tensions of 32 dynes/cm or
higher. The second Acme test was
conducted at surface tensions of 32 to
34 dynes/cm, and the resulting
concentrations of total chromium
(0.0092 mg/dscm) and hexavalent
chromium (0.0079 mg/dscm) were well
under the 0.015 mg/dscm emission
limit. Although we would expect the
emission concentrations to be slightly
higher if the test had been conducted at
a surface tension of 35 dynes/cm, it is
very unlikely the concentrations would
have exceeded 0.015 mg/dscm (i.e.,
would have been more than 50 percent
higher) at the marginally higher surface
tension. In the emission test performed
at Diamond, the electroplating tank
solution surface tension was 41 dynes/
cm, and the concentrations in the tank
exhaust were 0.0061 mg/dscm for total
chromium and 0.0048 mg/dscm for
hexavalent chromium, both of which
also are well below the 0.015 mg/dscm
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emission limit. This test demonstrated
that, in some cases, the emission limit
can be met even with a surface tension
in excess of 35 dynes/cm. In the other
six emission tests, surface tensions were
below 30 dynes/cm and the measured
emissions of chromium were well below
the 0.015 mg/dscm emission limit. The
results of all eight tests, and the two
with the higher surface tensions in
particular, demonstrate that compliance
with the hard chromium electroplating
tank emission limit will be achieved
when surface tensions are maintained at
or below the proposed limit of 35
dynes/cm.

Comment: One commenter stated that
there are no data that demonstrate that
chromium emissions from hard
chromium electroplating operations will
be below the chromium concentration
limit of 0.015 mg/dscm when a
stalagmometer indicates the surface
tension is 45 dynes/cm. The commenter
stated that additional testing should be
performed before establishing a surface
tension limit to ensure that chromium
emission concentrations are achieved on
a consistent basis when surface tensions
are maintained below the limits of 35
and 45 dynes/cm for tensiometers and
stalagmometers, respectively.

Response: Although the proposed
surface tension limit for hard chromium
electroplating tanks was based on
measurements made using a tensiometer
and not a stalagmometer, the data
support a 45 dynes/cm limit for
stalagmometer-based surface tension
measurements. The test data clearly
show that when surface tension, as
measured using a tensiometer, is no
more than 35 dynes/cm, the chromium
emission concentration is no more than
0.015 mg/dscm. When simultaneous
surface tension measurements of the
same electroplating solution using both
types of instruments are compared, the
data indicate that the measurement
differential is at least 10 dynes/cm when
a stalagmometer indicates the surface
tension to be 45 dynes/cm. In other
words, if a stalagmometer measures the
surface tension to be 45 dynes/cm, a
tensiometer would measure the surface
tension of the same electroplating bath
to be no more than 35 dynes/cm.
Therefore, when a tensiometer measures
a surface tension of 35 dynes/cm or less,
the chromium emission concentration
meets the emission limit of 0.015 mg/
dscm. We have concluded that the data
also support the 45 dynes/cm limit for
surface tensions measured using a
stalagmometer.

Comment: One commenter stated that
if hard chromium electroplating
facilities are allowed to comply with the
NESHAP by maintaining surface

tensions below the limits of 35 dynes/
cm and 45 dynes/cm, those facilities
should be required to conduct an
emission test to demonstrate
compliance with the emission limits.
Regardless of the instrument used to
measure surface tension, the emission
tests should be conducted over a range
of operating conditions. Another
commenter stated that when a fume
suppressant is used with an add-on
control device, the facility should be
required to conduct an emissions test
and establish an operating limit for
surface tension.

Response: We disagree with the
commenters that an emission test
should be required when a hard
chromium electroplating facility
chooses to comply with the surface
tension limits of 35 dynes/cm by
tensiometer or 45 dynes/cm by
stalagmometer. The test data clearly
show that when the surface tension is
maintained below these surface tension
limits, chromium emission
concentrations are no more than 0.015
mg/dscm. Therefore, emission tests are
unnecessary in such cases. We also
recognize that chromium electroplating
tank operating parameters differ from
facility to facility. However, surface
tension has a more significant impact on
chromium emissions than any of other
chromium electroplating tank operating
parameters because surface tension
directly impacts the specific mechanism
by which chromium is emitted; that is,
the bursting of bubbles at the surface of
the electroplating tank solution. The
other operating parameters may affect
how much fume suppressant is needed
to reduce the surface tension to a level
at or below 35 dynes/cm, but surface
tension has the greatest impact on
emission levels. An industry expert also
has concurred with this conclusion that
surface tension is the primary factor in
determining chromium emissions from
hard chromium electroplating baths.
Therefore, we have concluded that there
is no need to measure emissions over a
range of operating parameters, as
suggested by the commenter, provided
the surface tension is maintained below
the proposed limits.

Regarding the comment about
establishing an operating limit for
surface tension when an add-on control
device is used with a fume suppressant,
§ 343(c)(5) of the NESHAP specifies a
provision for allowing an affected
facility to establish an operating limit
for surface tension and subsequently
monitor surface tension to demonstrate
continuing compliance. This provision
addresses the commenter’s concern.
However, as stated previously in this
response, an emission test is not

necessary to show initial compliance
with the emission limit provided the
surface tension is maintained below the
35 dynes/cm and 45 dynes/cm limits for
tensiometer and stalagmometer
measurements, respectively.

Comment: One commenter stated that
the differences in surface tension
observed by ORD when comparing
measurements made using a tensiometer
and a stalagmometer indicate that there
is a serious measurement error
associated with one or both of the
analytical methods used in those
instruments. Therefore, it is
inappropriate for EPA to establish limits
on surface tension using those data. The
commenter recommended that we either
determine the nature of the flaws in the
two analytical methods or obtain
additional data that demonstrate the
relationship between surface tension
and emission concentrations.

Response: Neither tensiometers nor
stalagmometers measure surface tension
directly. Tensiometers measure the force
on a plate or ring as it is pulled from
the surface of the liquid, and
stalagmometers use a drop weight
method, in which the number and
weight of drops of the liquid are
compared to those of a reference liquid.
Both instruments measure indicators of
surface tension. Because the indicators
measured (force and drop weight) are
different, stalagmometers and
tensiometers may produce different
values for the surface tension of a
solution. We disagree that this
measurement differential indicates a
measurement error. We acknowledge
that there is a difference in how the two
instruments characterize surface
tension, and we have addressed that
difference in today’s final rule by
specifying a different surface tension
limit for stalagmometers and for
tensiometers. We are confident that the
emission limit of 0.015 mg/dscm is
being met when the surface tension is
below 35 dynes/cm, as measured with a
tensiometer, or 45 dynes/cm, as
measured with a stalagmometer.

Comment: Two commenters disagreed
with our conclusion that the available
data support a 10 dynes/cm differential
between surface tensions measured with
a tensiometer and with a stalagmometer.
One commenter pointed out that the
study, which was the basis for the
proposed amendment, shows that
surface tension measurements using the
two instruments varied by as much as
33 dynes/cm when measuring a known
surface tension of approximately 40
dynes/cm. The commenter also stated
that the same study shows that other
factors, such as temperature and
stalagmometer drop rate, can affect
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surface tension measurements
significantly. One commenter stated that
the measurement difference between the
two instruments is not linear but highly
variable, with the greatest variations in
the range of 30 to 50 dynes/cm. The
commenter noted that, within this
range, the measurement differences for
the two instruments is much greater
than 10 dynes/cm. The commenter also
stated that the available data indicate
that a reduction in surface tension from
45 dynes/cm to approximately 30
dynes/cm can affect emission rates by
an order of magnitude. The commenter
stated that, in view of the uncertainties
in the data, the NESHAP should require
the use of only one type of instrument,
a stalagmometer, for monitoring surface
tension in plating tanks. Both
commenters believe that additional data
must be collected and evaluated to
determine how measurements made by
tensiometers and stalagmometers differ.
One of the commenters also stated that
his agency is collecting additional data
and can provide the data to us.

Response: We agree with the
commenters that the available data
indicate that the difference in surface
tension measurements between
tensiometers and stalagmometers is not
10 dynes/cm under all conditions, but
varies depending on the surface tension
of the liquid, the type of fume
suppressant used, and possibly other
factors. The data indicate that within
the range of surface tensions
characteristic of chromium
electroplating baths that include wetting
agents, stalagmometer measurements of
surface tension are higher than
measurements made using a
tensiometer. For surface tensions in the
range of the proposed surface tension
limit of 35 dynes/cm for tensiometer
measurements, stalagmometers can
indicate surface tensions that are 20 to
30 dynes/cm higher. For surface
tensions of 25 to 30 dynes/cm, which
represents the lower end of the range of
surface tensions typically found in
chromium electroplating tanks, the
difference in measurements between
tensiometers and stalagmometers is
closer to 10 dynes/cm. In addition, other
data that we have obtained since
proposing the amendments to the
NESHAP also support the 10 dynes/cm
differential between tensiometers and
stalagmometers.

For the proposed amendment, we
selected the surface tension limit of 35
dynes/cm for tensiometer measurements
because the limit is based on
measurements made using a
tensiometer, and the data support that
surface tension limit. On the other hand,
the surface tension limit of 45 dynes/

cm, which is specified in the NESHAP
for decorative chromium electroplating
tanks, is based on measurements of
surface tensions using a stalagmometer.
Thus, we based the surface tension
limits for tensiometers and
stalagmometers on two different sets of
data.

We agree that the data from direct
comparisons of measurements using the
two types of instruments show a larger
differential at surface tensions greater
than 30 dynes/cm. However, if a
stalagmometer indicates the surface
tension is in compliance (i.e., no greater
than 45 dynes/cm), the surface tension
measured using a tensiometer would
certainly be no greater than 35 dynes/
cm. Consequently, the 10 dynes/cm
differential is appropriate.

We disagree with the suggestion by
one of the commenters that the NESHAP
should allow the use only of
stalagmometers for demonstrating
compliance with the surface tension
limit. Many chromium electroplating
facilities currently use tensiometers to
monitor surface tension. Furthermore,
the proposed amendment to allow
owners and operators of affected hard
chromium electroplating tanks to meet a
surface tension limit rather than an
emission limit is based on surface
tension measurements using a
tensiometer. Therefore, we do not want
to prohibit the use of tensiometers for
surface tension measurements.

C. Emission Limit for Hard Chromium
Electroplating Tanks Equipped With
Enclosing Hoods

Comment: One commenter supported
the proposed mass emission limit as an
alternative to the emission
concentration limit for enclosed hard
chromium electroplating tanks.
However, the commenter believes
emission rates increase when enclosing
hoods are used because the hoods
increase capture efficiency. He also
pointed out that the use of enclosing
hoods is recommended for worker
safety.

Response: We appreciate the
commenter’s support for the proposed
amendment. We also agree with the
commenter’s statement that enclosing
hoods increase capture efficiency, and
we concur with the commenter’s
statement that enclosing hoods provide
an added benefit by reducing worker
exposure to electroplating tank
emissions. However, we disagree with
the commenter’s statement that overall
emissions are greater when an enclosed
hard chromium electroplating tank is
used. It is true that the lower ventilation
rates that are characteristic of
electroplating tanks with enclosing

hoods may result in increases in
emission concentrations due to the
introduction of less dilution air into the
exhaust stream. However, when an
enclosing hood is used, actual mass
emission rates (e.g., pounds per hour)
typically are no more than 50 percent of
the mass emission rate for a comparable
electroplating tank with conventional
hooding and ventilation rates.
Therefore, enclosing hoods actually
achieve a net decrease in electroplating
tank emissions.

D. Chromium Electroplating and
Chromium Anodizing Tank Definitions

Comment: One commenter supported
the proposed change to the definition of
affected source. However, the
commenter suggested that the definition
of affected source be expanded to
include ventilation equipment.

Response: As indicated in § 63.2 of
the general provisions to 40 CFR part
63, we have defined stationary source in
terms of emissions. Any equipment,
peripheral device, or facility that is to be
considered either a source or part of a
source must contribute to the generation
of emissions of a regulated pollutant. In
most installations, ventilation systems
do not themselves contribute to
emissions. In the case of chromium
electroplating, ventilation systems do
not generate emissions but capture and
collect emissions from the source and
direct the emissions to a control system
or to a stack for release to the
atmosphere. Therefore, we do not agree
with the commenter that the definition
of affected source should be expanded
to include ventilation equipment.

Comment: One commenter supported
the proposed change to the definition of
affected source but stated that the
proposed definition is still too vague
and may be interpreted to include
processes immediately prior to and after
the plating operation. Therefore, the
final rule should list examples of what
is and is not ancillary equipment. The
commenter suggested that the ancillary
equipment that should be included in
cost analyses should consist only of the
equipment necessary for the
electroplating process to function, or, in
other words, equipment required for
electroplating while the rectifier is
supplying energy to the anode. In
addition, the commenter requested that
the final rule also clarify that tanks,
which qualify neither as anodizing
tanks nor as electroplating tanks, are not
subject to the NESHAP.

Response: We agree with the
commenter’s remark that the summary
of the amendments in the preamble to
the proposal could be misleading
because the summary did not
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adequately define what constitutes an
affected source. However, the intent of
the summary is to provide an overview
of the amendments, not to provide all of
the details. The language presented in
the final rule is the basis for
determining compliance, and clearly
defines what we consider to be part of
an affected source. For chromium
electroplating, the proposed amendment
would expand the definition of affected
source to include rectifiers, anodes, heat
exchanger equipment, circulation
pumps, and air agitation systems. It
would be difficult to develop a
comprehensive list that includes all of
the equipment that could be interpreted
to be part of the electroplating process,
and such a list might complicate the
final rule unnecessarily. Therefore, we
have decided against expanding the
definition of affected source further, as
suggested by the commenter.
Concerning the commenter’s request
that we clarify that process tanks, other
than electroplating and anodizing tanks,
are not subject to the final rule, we point
out that § 63.340, which addresses the
applicability of the NESHAP, lists
several types of process tanks associated
with chromium electroplating that are
not subject to the NESHAP. Section
63.340(c) of the final rule already
addresses the commenter’s concern.

E. Pressure Drop Monitoring
Requirement for Composite Mesh Pads

Comment: Five commenters
supported the proposed change to the
operating limit for the pressure drop
across a CMP system from * 1 in. w.c.
to £ 2 in. w.c. However, one commenter
does not believe that the pressure drop
requirement for CMP systems applies
“* * *atall times * * *,” as stated in
the preamble to the proposed
amendments. The commenter explained
that during automatic washdown cycles
currently required by the rule as
proposed and recommended by CMP
manufacturers, the pressure drop across
a CMP system may exceed the £2 in.
w.c. operating limit for a brief time. The
commenter believes the proposed
amendment was intended to apply to
changes in pressure drop following
comprehensive cleaning of mesh pads
and not to short-term changes in
pressure drop associated with automatic
washdown cycles. The commenter
believes the final rule should clarify that
the pressure drop requirement does not
apply to these automatic washdown
cycles. The commenter also provided
suggested rule language to that effect.

Response: We agree with the
commenter that the proposed change
was not meant to apply during the
automatic washdown cycles of a CMP

system. We consider automatic
washdowns to be part of the normal
operation of such control systems,
whereas the proposed amendment was
intended to apply to periodic
maintenance that entails removing mesh
pads and cleaning or replacing the pads.
Although we stated in the preamble to
the proposal that the pressure drop
requirement applies “* * * at all times
* * * the final rule clearly specifies
that compliance is determined through
a daily measurement of pressure drop
across the CMP system. Owners or
operators of affected sources that are
controlled with a CMP system can
determine when to measure the pressure
drop and, presumably, they would
choose to take pressure drop
measurements outside of automatic
washdown cycles. However, to avoid
any further misunderstanding of this
requirement, we have indicated in the
final rule that the pressure drop
requirement does not apply during
automatic washdown cycles.

Comment: One commenter stated that
the proposed amendment specifies that
the £2 in. w.c. pressure drop
requirement would apply during the
initial performance test, but does not
address the retesting of an affected
source. The commenter believes that if
a source is retested and shown to be in
compliance, the affected facility should
be allowed to establish a new operating
limit at £2 in. w.c. of the pressure drop
measured during that subsequent
performance test.

Response: We agree with the
commenter and have written the final
rule amendments to reflect this change.
The final rule indicates that the affected
facilities may establish a new operating
limit at £2 in. w.c. of the pressure drop
measured during subsequent
performance tests.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether the regulatory action
is “‘significant” and, therefore, subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that the final rule amendments do not
constitute a “significant regulatory
action”” because none of the listed
criteria applies to this action.
Consequently, this action was not
submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The final
rule amendments provide to owners and
operators of affected sources alternatives
to existing requirements. The existing
alternatives will still be available for
those owners and operators who choose
to use them. The final rule amendments
will increase the flexibility of
compliance with the current regulations
without imposing any additional
recordkeeping requirements. The OMB
has previously approved the
information collection requirements
specified in the final NESHAP under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq. and assigned
the OMB control number 2060-0327.

A copy of the information collection
request (ICR) support document
prepared by EPA for the approved
information collection requirements
(ICR No. 1611.02) may be obtained from
Susan Auby by mail at U.S. EPA, Office
of Environmental Information,
Collection Strategies Division (MD—
2822T), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; by e-mail
at auby.susan@epa.gov; or by calling
(202) 566—1672. You may also
download a copy from the Internet at
http://www.epa.gov/icr. Include the ICR
and/or OMB control number in any
correspondence.

The recordkeeping and reporting
requirements are specifically authorized
by section 112 of the CAA (42 U.S.C.
7414). All information submitted to the
EPA pursuant to the recordkeeping and
reporting requirements for which a
claim of confidentiality is made is
safeguarded according to Agency
procedures set forth in 40 CFR part 2,
subpart B.
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Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a current valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis for any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure
Act, or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administrations’ regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. In determining
whether a rule has a significant
economic impact on a substantial
number of small entities, the impact of
concern is any significant adverse
economic impact on small entities,
since the primary purpose of the
regulatory flexibility analyses is to
identify and address regulatory

alternatives ‘“which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. Sections 603 and 604. Thus, an
agency may conclude that a rule will
not have a significant economic impact
on a substantial number of small entities
if the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. The final rule amendments will
not have a significant economic impact
on a substantial number of small entities
because the amendments only provide
options that are designed to provide
increased flexibility to affected
facilities. The final rule amendments
will not impose any additional
requirements on any small entities and
are expected to relieve the burden for
some small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA’s regulatory
proposals with significant Federal
intergovernmental mandates, and

informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that today’s
final rule amendments do not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year. Thus, the final rule
amendments are not subject to the
requirements of sections 202 and 205 of
the UMRA. In addition, EPA has
determined that today’s final rule
amendments contain no regulatory
requirements that might significantly or
uniquely affect small governments
because the amendments contain no
requirements that apply to such
governments or impose obligations
upon them. Therefore, today’s final rule
amendments are not subject to the
requirements of section 203 of the
UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

The final rule amendments do not
have federalism implications. The
amendments will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. None of the
affected facilities is owned or operated
by State governments, and the final rule
amendments will not supersede State
regulations that are more stringent.
Thus, Executive Order 13132 does not
apply to the final rule amendments.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 9, 2000) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The final rule
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amendments do not have tribal
implications, as specified in Executive
Order 13175. The amendments will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to the final rule amendments.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned rule is preferable to other
potentially effective and reasonably
feasible alternatives that EPA
considered.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Executive Order has the potential to
influence the regulation. Today’s final
rule amendments are not subject to
Executive Order 13045 because the
amendments are based on technology
performance and not on health or safety
risks. No children’s risk analysis was
performed because no alternative
technologies exist that would provide
greater stringency at a reasonable cost.
Furthermore, the final rule amendments
have been determined not to be
“economically significant” as defined
under Executive Order 12866.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Today’s final rule amendments are
not subject to Executive Order 13211 (66
FR 28355, May 22, 2001) because the
amendments are not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113;
15 U.S.C. 272 note) directs the EPA to

use voluntary consensus standards in
their regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA directs
EPA to provide Congress, through
annual reports to the OMB, with
explanations when an agency does not
use available and applicable voluntary
consensus standards.

Today’s final rule amendments do not
involve technical standards other than
those standards already specified in the
final rule. Therefore, EPA is not
considering the use of any voluntary
consensus standards in connection with
the final rule amendments.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing the final rule
amendments and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the
amendments in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: July 8, 2004.
Michael O. Leavitt,
Administrator.

m For reasons stated in the preamble,
title 40, chapter I, part 63 of the Code of
Federal Regulations is amended as
follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart N—[Amended]

m 2. Section 63.341(a) is amended as
follows:

m a. Removing the definition “Chromium
electroplating or chromium anodizing
tank”.

m b. Revising the definitions
‘“Stalagmometer” and ‘“Tensiometer”.

m c. Adding in alphabetical order
definitions ‘“Chromium anodizing tank”,
“Chromium electroplating tank”,
“Enclosed hard chromium electroplating
tank”; and “Open surface hard
chromium electroplating tank”.

§63.341 Definitions and nomenclature.

(a) * *x %

Chromium anodizing tank means the
receptacle or container along with the
following accompanying internal and
external components needed for
chromium anodizing: rectifiers fitted
with controls to allow for voltage
adjustments, heat exchanger equipment,
circulation pumps, and air agitation
systems.

Chromium electroplating tank means
the receptacle or container along with
the following internal and external
components needed for chromium
electroplating: Rectifiers, anodes, heat
exchanger equipment, circulation
pumps, and air agitation systems.

* * * * *

Enclosed hard chromium
electroplating tank means a chromium
electroplating tank that is equipped
with an enclosing hood and ventilated
at half the rate or less that of an open

surface tank of the same surface area.
* * * * *

Open surface hard chromium
electroplating tank means a chromium
electroplating tank that is ventilated at
a rate consistent with good ventilation

practices for open tanks.
* * * * *

Stalagmometer means an instrument
used to measure the surface tension of
a solution by determining the mass of a
drop of liquid by weighing a known
number of drops or by counting the
number of drops obtained from a given
volume of liquid.

* * * * *

Tensiometer means an instrument
used to measure the surface tension of
a solution by determining the amount of
force needed to pull a ring from the
liquid surface. The amount of force is

proportional to the surface tension.
* * * * *

m 3. Section 63.342 is amended by:
m a. Revising paragraph (b)(1),

m b. Revising paragraph (c),
m c. Revising paragraph (d)(2), and
m d. Revising paragraph (f)(2)(ii)(B).
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The revisions and additions read as
follows:

§63.342 Standards.
* * * * *

(b) Applicability of emission
limitations. (1) The emission limitations
in this section apply during tank
operation as defined in § 63.341, and
during periods of startup and shutdown
as these are routine occurrences for
affected sources subject to this subpart.
The emission limitations do not apply
during periods of malfunction, but the
work practice standards that address
operation and maintenance and that are
required by paragraph (f) of this section
must be followed during malfunctions.
* * * * *

(c)(1) Standards for open surface hard
chromium electroplating tanks. During
tank operation, each owner or operator
of an existing, new, or reconstructed
affected source shall control chromium
emissions discharged to the atmosphere
from that affected source by either:

(i) Not allowing the concentration of
total chromium in the exhaust gas
stream discharged to the atmosphere to
exceed 0.015 milligrams of total
chromium per dry standard cubic meter
(mg/dscm) of ventilation air (6.6 x 10 ¢
grains per dry standard cubic foot (gr/
dscf)) for all open surface hard
chromium electroplating tanks that are
affected sources other than those that
are existing affected sources located at
small hard chromium electroplating
facilities; or

(ii) Not allowing the concentration of
total chromium in the exhaust gas
stream discharged to the atmosphere to
exceed 0.03 mg/dscm (1.3 x 105 gr/
dscf) if the open surface hard chromium
electroplating tank is an existing
affected source and is located at a small,
hard chromium electroplating facility;
or

(iii) If a chemical fume suppressant
containing a wetting agent is used, by
not allowing the surface tension of the
electroplating or anodizing bath
contained within the affected tank to
exceed 45 dynes per centimeter (dynes/
cm) (3.1 x 10 ~3 pound-force per foot
(Ib¢/ft)) as measured by a stalagmometer
or 35 dynes/cm (2.4 x 10 ~3 lb¢/ft) as
measured by a tensiometer at any time
during tank operation.

(2) Standards for enclosed hard
chromium electroplating tanks. During
tank operation, each owner or operator
of an existing, new, or reconstructed
affected source shall control chromium
emissions discharged to the atmosphere
from that affected source by either:

(i) Not allowing the concentration of
total chromium in the exhaust gas
stream discharged to the atmosphere to

exceed 0.015 mg/dscm (6.6 x 106 gr/
dscf) for all enclosed hard chromium
electroplating tanks that are affected
sources other than those that are
existing affected sources located at
small, hard chromium electroplating
facilities; or

(ii) Not allowing the concentration of
total chromium in the exhaust gas
stream discharged to the atmosphere to
exceed 0.03 mg/dscm (1.3 x 105 gr/
dscf) if the enclosed hard chromium
electroplating tank is an existing
affected source and is located at a small,
hard chromium electroplating facility;
or

(iii) If a chemical fume suppressant
containing a wetting agent is used, by
not allowing the surface tension of the
electroplating or anodizing bath
contained within the affected tank to
exceed 45 dynes/cm (3.1 x 10 3 lb¢/ft)
as measured by a stalagmometer or 35
dynes/cm (2.4 x 10 ~3 lb¢/ft) as measured
by a tensiometer at any time during tank
operation; or

(iv) Not allowing the mass rate of total
chromium in the exhaust gas stream
discharged to the atmosphere to exceed
the maximum allowable mass emission
rate determined by using the calculation
procedure in § 63.344()(1)(i) for all
enclosed hard chromium electroplating
tanks that are affected sources other
than those that are existing affected
sources located at small, hard chromium
electroplating facilities; or

(v) Not allowing the mass rate of total
chromium in the exhaust gas stream
discharged to the atmosphere to exceed
the maximum allowable mass emission
rate determined by using the calculation
procedure in § 63.344(f)(1)(ii) if the
enclosed hard chromium electroplating
tank is an existing affected source and
is located at a small, hard chromium
electroplating facility.

(3)(i) An owner or operator may
demonstrate the size of a hard
chromium electroplating facility
through the definitions in § 63.341(a).
Alternatively, an owner or operator of a
facility with a maximum cumulative
potential rectifier capacity of 60 million
amp-hr/yr or more may be considered
small if the actual cumulative rectifier
capacity is less than 60 million amp-hr/
yr as demonstrated using the following
procedures:

(A) If records show that the facility’s
previous annual actual rectifier capacity
was less than 60 million amp-hr/yr, by
using nonresettable ampere-hr meters
and keeping monthly records of actual
ampere-hr usage for each 12-month
rolling period following the compliance
date in accordance with § 63.346(b)(12).
The actual cumulative rectifier capacity
for the previous 12-month rolling period

shall be tabulated monthly by adding
the capacity for the current month to the
capacities for the previous 11 months;
or

(B) By accepting a federally-
enforceable limit on the maximum
cumulative potential rectifier capacity
of a hard chromium electroplating
facility and by maintaining monthly
records in accordance with
§63.346(b)(12) to demonstrate that the
limit has not been exceeded. The actual
cumulative rectifier capacity for the
previous 12-month rolling period shall
be tabulated monthly by adding the
capacity for the current month to the
capacities for the previous 11 months.

(ii) Once the monthly records
required to be kept by § 63.346(b)(12)
and by this paragraph (c)(3)(ii) show
that the actual cumulative rectifier
capacity over the previous 12-month
rolling period corresponds to the large
designation, the owner or operator is
subject to the emission limitation
identified in paragraph (c)(1)(i), (iii),
(c)(2)(i), (iii), or (iv) of this section, in
accordance with the compliance
schedule of § 63.343(a)(5).

(d)* = =*

(2) If a chemical fume suppressant
containing a wetting agent is used, by
not allowing the surface tension of the
electroplating or anodizing bath
contained within the affected source to
exceed 45 dynes/cm (3.1 x 103 lb¢/ft)
as measured by a stalagmometer or 35
dynes/cm (2.4 x 103 lb¢/ft) as measured
by a tensiometer at any time during
operation of the tank.

* * * * *
( EE
(2) * *x %
( * *x %

i)
(B) Fails to provide for the proper
operation of the affected source, the air
pollution control techniques, or the
control system and process monitoring
equipment during a malfunction in a
manner consistent with good air
pollution control practices; or
m 4. Section 63.343 is amended by:
m a. Revising paragraphs (b)(2)(i) and
(iii),
m b. Revising paragraph (c)(1), and
m c. Revising paragraphs (c)(5)(i) and (ii).
The revisions read as follows:

§63.343 Compliance provisions.
* * * * *

(b) L
2 * x %

(i) The affected source is a hard
chromium electroplating tank, a
decorative chromium electroplating
tank or a chromium anodizing tank; and
* * * * *
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(iii) The owner or operator complies
with the applicable surface tension limit
of § 63.342(c)(1)(iii), (c)(2)(iii), or (d)(2)
as demonstrated through the continuous
compliance monitoring required by
paragraph (c)(5)(ii) of this section.

* * * * *

[C) * % %

(1) Composite mesh-pad systems. (i)
During the initial performance test, the
owner or operator of an affected source,
or a group of affected sources under
common control, complying with the
emission limitations in § 63.342 through
the use of a composite mesh-pad system
shall determine the outlet chromium
concentration using the test methods
and procedures in § 63.344(c), and shall
establish as a site-specific operating
parameter the pressure drop across the
system, setting the value that
corresponds to compliance with the
applicable emission limitation, using
the procedures in § 63.344(d)(5). An
owner or operator may conduct multiple
performance tests to establish a range of
compliant pressure drop values, or may
set as the compliant value the average
pressure drop measured over the three
test runs of one performance test and
accept +2 inches of water column from
this value as the compliant range.

(ii) On and after the date on which the
initial performance test is required to be
completed under § 63.7, except for hard
chromium electroplaters and chromium
anodizing operations in California,
which have until January 25, 1998, the
owner or operator of an affected source,
or group of affected sources under
common control, shall monitor and
record the pressure drop across the
composite mesh-pad system once each
day that any affected source is
operating. To be in compliance with the
standards, the composite mesh-pad
system shall be operated within +2
inches of water column of the pressure
drop value established during the initial
performance test, or shall be operated
within the range of compliant values for
pressure drop established during
multiple performance tests.

(iii) The owner or operator of an
affected source complying with the
emission limitations in § 63.343 through
the use of a composite mesh-pad system
may repeat the performance test and
establish as a new site-specific operating
parameter the pressure drop across the
composite mesh-pad system according
to the requirements in paragraphs
(c)(1)(i) or (ii) of this section. To
establish a new site-specific operating
parameter for pressure drop, the owner
or operator shall satisfy the
requirements specified in paragraphs
(c)(1)(iii)(A) through (D) of this section.

(A) Determine the outlet chromium
concentration using the test methods
and procedures in § 63.344(c);

(B) Establish the site-specific
operating parameter value using the
procedures § 63.344(d)(5);

(C) Satisty the recordkeeping
requirements in § 63.346(b)(6) through
(8); and

(D) Satisfy the reporting requirements
in §63.347(d) and (f).

(iv) The requirement to operate a
composite mesh-pad system within the
range of pressure drop values
established under paragraphs (c)(1)(i)
through (iii) of this section does not
apply during automatic washdown
cycles of the composite mesh-pad

system.
* * * * *

(5) Wetting agent-type or combination
wetting agent-type/foam blanket fume
suppressants. (i) During the initial
performance test, the owner or operator
of an affected source complying with
the emission limitations in § 63.342
through the use of a wetting agent in the
electroplating or anodizing bath shall
determine the outlet chromium
concentration using the procedures in
§63.344(c). The owner or operator shall
establish as the site-specific operating
parameter the surface tension of the
bath using Method 306B, appendix A of
this part, setting the maximum value
that corresponds to compliance with the
applicable emission limitation. In lieu
of establishing the maximum surface
tension during the performance test, the
owner or operator may accept 45 dynes/
cm as measured by a stalagmometer or
35 dynes/cm as measured by a
tensiometer as the maximum surface
tension value that corresponds to
compliance with the applicable
emission limitation. However, the
owner or operator is exempt from
conducting a performance test only if
the criteria of paragraph (b)(2) of this
section are met.

(i1) On and after the date on which the
initial performance test is required to be
completed under § 63.7, except for hard
chromium electroplaters and chromium
anodizing operations in California,
which have until January 25, 1998, the
owner or operator of an affected source
shall monitor the surface tension of the
electroplating or anodizing bath.
Operation of the affected source at a
surface tension greater than the value
established during the performance test,
or greater than 45 dynes/cm as
measured by a stalagmometer or 35
dynes/cm as measured by a tensiometer
if the owner or operator is using this
value in accordance with paragraph
(c)(5)(1) of this section, shall constitute

noncompliance with the standards. The
surface tension shall be monitored
according to the following schedule:

(A) The surface tension shall be
measured once every 4 hours during
operation of the tank with a
stalagmometer or a tensiometer as
specified in Method 306B, appendix A
of this part.

(B) The time between monitoring can
be increased if there have been no
exceedances. The surface tension shall
be measured once every 4 hours of tank
operation for the first 40 hours of tank
operation after the compliance date.
Once there are no exceedances during
40 hours of tank operation, surface
tension measurement may be conducted
once every 8 hours of tank operation.
Once there are no exceedances during
40 hours of tank operation, surface
tension measurement may be conducted
once every 40 hours of tank operation
on an ongoing basis, until an
exceedance occurs. The minimum
frequency of monitoring allowed by this
subpart is once every 40 hours of tank
operation.

(C) Once an exceedance occurs as
indicated through surface tension
monitoring, the original monitoring
schedule of once every 4 hours must be
resumed. A subsequent decrease in
frequency shall follow the schedule laid
out in paragraph (c)(5)(ii)(B) of this
section. For example, if an owner or
operator had been monitoring an
affected source once every 40 hours and
an exceedance occurs, subsequent
monitoring would take place once every
4 hours of tank operation. Once an
exceedance does not occur for 40 hours
of tank operation, monitoring can occur
once every 8 hours of tank operation.
Once an exceedance does not occur for
40 hours of tank operation on this
schedule, monitoring can occur once

every 40 hours of tank operation.
* * * * *

m 5. Section 63.344 is amended by
adding paragraph (f) to read as follows:

§63.344 Performance test requirements
and test methods.
* * * * *

(f) Compliance provisions for the
mass rate emission standard for
enclosed hard chromium electroplating
tanks. (1) This section identifies
procedures for calculating the maximum
allowable mass emission rate for owners
or operators of affected sources who
choose to meet the mass emission rate
standard in §63.342(c)(2)(iv) or (v).

(i)(A) The owner or operator of an
enclosed hard chromium electroplating
tank that is an affected source other than
an existing affected source located at a
small hard chromium electroplating
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facility who chooses to meet the mass
emission rate standard in
§63.342(c)(2)(iv) shall determine
compliance by not allowing the mass
rate of total chromium in the exhaust
gas stream discharged to the atmosphere
to exceed the maximum allowable mass
emission rate calculated using equation
9:
MAMER = ETSA xK x 0.015 mg/dscm
(9)

Where:

MAMER = the alternative emission rate
for enclosed hard chromium
electroplating tanks in mg/hr.

ETSA = the hard chromium
electroplating tank surface area in
square feet(ft 2 ).

K = a conversion factor, 425 dscm/(ft2
x hr).

(B) Compliance with the alternative
mass emission limit is demonstrated if
the three-run average mass emission rate
determined from Method 306 testing is
less than or equal to the maximum
allowable mass emission rate calculated
from equation 9.

(ii)(A) The owner or operator of an
enclosed hard chromium electroplating
tank that is an existing affected source
located at a small hard chromium
electroplating facility who chooses to
meet the mass emission rate standard in
§63.342(c)(2)(v) shall determine
compliance by not allowing the mass
rate of total chromium in the exhaust
gas stream discharged to the atmosphere
to exceed the maximum allowable mass
emission rate calculated using equation
10:

MAMER = ETSA x K x 0.03 mg/dscm.
(10)

(B) Compliance with the alternative
mass emission limit is demonstrated if
the three-run average mass emission rate
determined from testing using Method
306 of appendix A to part 63 is less than
or equal to the maximum allowable
mass emission rate calculated from
equation 10.

m 6. Section 63.347 is amended by
revising paragraph (c)(1)(viii) to read as
follows:

§63.347 Reporting requirements.

* * * * *

(C) * x %

(1) * *x %

(viii) For sources performing hard
chromium electroplating, a statement of
whether the owner or operator of an
affected source(s) will limit the
maximum potential cumulative rectifier
capacity in accordance with
§63.342(c)(2) such that the hard

chromium electroplating facility is
considered small; and

* * * * *

[FR Doc. 04—16206 Filed 7—16—-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-1735; MM Docket No. 03—141; RM—
10703]

Radio Broadcasting Services; Corona
de Tucson and Sierra Vista, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to petition for
rule making filed by this document
substitutes Channel 267C3 for Channel
269A at Sierra Vista, Arizona, reallots
Channel 267C3 to Corona de Tucson,
Arizona, and modifies the Station KKYZ
license to specify operation on Channel
267C3 at Corona de Tucson. In doing so,
it dismissed a counterproposal filed by
Christian County Network proposing
that Channel 267C3 be reserved for
noncommercial educational use. This
allotment is also conditioned on
concurrence from the Mexican
government. See 68 FR 42665, July 18,
2003. The reference coordinates for the
Channel 267C3 allotment at Corona de
Tucson, Arizona, are 31-57—24 and
110—41-38.

DATES: Effective August 9, 2004.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order in MM
Docket No.03-141 adopted June 23,
2004, and released June 25, 2004. The
full text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW, Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or www.BCPIWEB.com.

List of Subjects in 47 CFR Part 73

Radio, Radio Broadcasting.

m Part 73 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202(b) [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 269A at Sierra
Vista, and by adding Corona de Tucson,
Channel 267C3.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-16367 Filed 7-16—04; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-1730, MB Docket No. 03-258, RM—
10833, 10864]

Radio Broadcasting Services;
Centennial, WY, Gering, NE,
Newcastle, WY, Pine Haven, WY,
Scottsbluff, NE, and Warren AFB, WY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants a
petition filed by Michael Radio Group,
licensee of Station KRKI(FM),
Newecastle, Wyoming by substituting
Channel 258C0 for Channel 258A at
Newcastle and by modifying the license
of Station KRKI(FM) accordingly. To
accommodate the allotment at
Newecastle, this document also
substitutes Channel 260A for Channel
259A at Pine Haven, Wyoming. See 69
FR 611, published January 6, 2004.
Channel 258C0 can be allotted to
Newcastle, Wyoming, in compliance
with the minimum distance separation
requirement of the Commission’s rules,
provided there is a site restriction 36.5
kilometers (22.7 miles) east of the
community. The reference coordinates
for Channel 258C0 at Newcastle are 43—
52-10 NL and 103-45—04 WL. Channel
260A can be allotted to Pine Haven, in
compliance with the minimum distance
separation requirement of the
Commission’s Rules at city reference
coordinates. The reference coordinates
for Channel 260A at Pine Haven are 44—
21-28 NL and 104—48-36 WL.
Additionally, this document grants, in
part, a counterproposal filed by Tracy
Broadcasting Corporation by
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substituting Channel 226C1 for Channel
239C3 at Gering, Nebraska and by
modifying the license of Station KOZY-
FM accordingly. To accommodate, this
document also substitutes Channel
225C2 for Channel 225G at Scottsbluff,
Nebraska, reallots Channel 225C2 from
Scottsbluff, Nebraska to Warren AFB,
Wyoming, as its first local service, and
modifies the license of Station
KMOR(FM) accordingly, which requires
the substitution of Channel 248A for
vacant Channel 224A at Centennial,
Wyoming. See SUPPLEMENTARY
INFORMATION.

DATES: Effective August 9, 2004.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 03—-258
adopted June 23, 2004, and released
June 25, 2004. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Qualex
International Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,

20554, telephone 202—-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

Channel 226C1 can be allotted to
Gering in compliance with the
Commission’s minimum distance
separation requirements provided there
is a site restriction of 30.3 kilometers
(18.8 miles) east of the community. The
reference coordinates for Channel 226C1
at Gering are 41-54—26 North Latitude
and 103-18—44 West Longitude.
Channel 225C2 can be allotted to
Warren AFB in compliance with the
Commission’s minimum distance
separation requirements provided there
is a site restriction of 12.5 kilometers
(7.7 miles) south of the community. The
reference coordinates for Channel 225C2
at Warren AFB are 41-02—-38 North
Latitude and 104—49-36 West
Longitude. Channel 248A can be
allotted to Centennial in compliance
with the Commission’s minimum
distance separation requirements
provided there is a site restriction of
12.1 kilometers (7.5 miles) east of the
community. The reference coordinates
for Channel 248A at Centennial are 41—
19-03 North Latitude and 105-59-55
West Longitude.

The FM Table of Allotments has not
been amended to reflect the grant of a
license application for Station
KRKI(FM) to specify operation on
Channel 258A in lieu of Channel 257A
at Newcastle, Wyoming (BLH—
20030117AAS). This action constitutes

an editorial change in the FM Table of
Allotments. Moreover, we find for good
cause that a public notice and comment
proceeding is unnecessary. See 5 U.S.C.
553(b) (A) and (B).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Nebraska, is amended
by removing Channel 239C3 and by
adding Channel 226C1 at Gering; and by
removing Channel 225C at Scottsbluff.

m 3. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 224A and by
adding Channel 248A at Centennial; by
removing Channel 257A and by adding
Channel 258C0 at Newcastle; by
removing Channel 259A and by adding
Channel 260A at Pine Haven; and by
adding Warren AFB, Channel 225C2.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-16370 Filed 7-16—04; 8:45 am]|
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 69, No. 137

Monday, July 19, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 924
[Docket No. FV04-924-1 PR]

Fresh Prunes Grown in Designated
Counties in Washington and in
Umatilla County, OR; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Washington-Oregon Fresh Prune
Marketing Committee (Committee) for
the 2004—2005 and subsequent fiscal
periods from $1.50 to $1.75 per ton of
prunes handled. The Committee locally
administers the marketing order which
regulates the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon. Authorization to assess prune
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began April 1 and
ends March 31. The assessment rate
would remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Comments must be received by
August 3, 2004.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938; E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular

business hours, or can be viewed at:

http://www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Marketing
Specialist, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
suite 385, Portland, OR 97204;
telephone: (503) 326—2724, Fax: (503)
326-7440; or George J. Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,

Washington, DC 20250-0237; telephone:

(202) 720-2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence SW.,
STOP 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 720-8938.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924 (7 CFR 924),
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Washington-Oregon prune
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable prunes beginning April 1,
2004, and continue until amended,
suspended, or terminated. This rule
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2004—2005 and
subsequent fiscal periods from $1.50 to
$1.75 per ton of prunes handled.

The order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers in designated
counties in Washington and in Umatilla
County, Oregon. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate
was formulated and discussed at a
public meeting, thus all directly affected
persons had an opportunity to
participate and provide input.

For the 2003—-2004 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate of $1.50 per ton of fresh
prunes handled. This assessment rate
continues in effect from fiscal period to
fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on May 25, 2004,
and unanimously recommended 2004—
2005 expenditures of $7,454 and an
increased assessment rate of $1.75 per
ton of prunes. In comparison, last year’s
budgeted expenditures were $7,411. The
assessment rate of $1.75 is $0.25 higher
than the rate currently in effect. The
Committee recommended the higher
assessment rate to cover budgeted
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expenses and to maintain its monetary
reserve at a satisfactory level.

The major expenditures
recommended by the Committee for the
2004-2005 fiscal period include $3,928
for employee salaries, $576 for rent and
maintenance, $500 for Committee travel,
and $475 for the annual financial audit.
These budgeted expenses are the same
as those approved for the 2003-2004
fiscal period.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Washington-Oregon
prunes. Applying the $1.75 per ton
assessment rate to the Committee’s
4,500 ton crop estimate should provide
$7,875 in assessment income. Thus,
income derived from handler
assessments would be adequate to cover
the recommended $7,454 budget for
2004-2005. Funds in the reserve ($4,900
as of March 31, 2004), would be kept
within the maximum permitted by the
order of approximately one fiscal
period’s operational expenses (§ 924.42.)

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although the assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate the Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2004—2005 budget and
those for subsequent fiscal periods
would be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly

or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 215
producers of fresh prunes in the
regulated production area and
approximately 10 handlers subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on the total number of
producers (215), the most recent three-
year average fresh prune production of
4,359 tons (from Committee records)
and the most recent three-year average
producer price of $303 per ton as
reported by the National Agricultural
Statistics Service, the average annual
revenue from the sale of fresh prunes is
approximately $6,143 per producer. In
addition, based on Committee records
and 2003 f.o.b. prices ranging from
$8.50 to $9.50 per 30-pound container
as reported by the AMS Market News
Service, the entire Washington-Oregon
fresh prune industry handles less than
$5,000,000 worth of prunes. In view of
the foregoing, the majority of
Washington-Oregon fresh prune
producers and handlers may be
classified as small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2004-2005 and subsequent fiscal
periods from $1.50 to $1.75 per ton for
prunes. The Committee unanimously
recommended 2004—2005 expenditures
of $7,454 and the $1.75 per ton
assessment rate. The proposed
assessment rate of $1.75 is $0.25 higher
than the 2003—2004 rate. With an
estimated 2004—-2005 prune crop of
4,500 tons, the $1.75 rate should
provide the Committee with $7,875 in
assessment income, which would be
adequate to cover budgeted expenses.
The Committee recommended the
higher assessment rate to help ensure
that budgeted expenses are covered and
that its monetary reserve would not
have to be used. Funds in the reserve
($4,900 as of March 31, 2004), would be
kept within the maximum permitted by
the order of approximately one fiscal
period’s operational expenses (§ 924.42).

The major expenditures
recommended by the Committee for the
2004-2005 fiscal period include $3,928

for employee salaries, $576 for rent and
maintenance, $500 for Committee travel,
and $475 for the annual financial audit.
These budgeted expenses are the same
as those approved for the 2003—-2004
fiscal period.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels. Lower assessment
rates were considered, but not
recommended because they would not
generate the income necessary to
administer the program with an
adequate reserve.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the producer price for the 2004-2005
season could range from about $273 per
ton and about $351 per ton. Therefore,
the estimated assessment revenue for
the 2004-2005 fiscal period as a
percentage of total producer revenue
could range between 0.50 and 0.64
percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the order. In addition, the Committee’s
meeting was widely publicized
throughout the Washington-Oregon
fresh prune industry and all interested
persons were invited to attend and
participate in the Committee’s
deliberations on all issues. Like all
Committee meetings, the May 25, 2004,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Washington-Oregon fresh prune
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ama.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
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address in the FOR FURTHER INFORMATION
CONTACT section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposed rule. Fifteen days is
deemed appropriate because: (1) The
2004-2005 fiscal period began on April
1, and the marketing order requires that
the rate of assessment for each fiscal
period apply to all assessable
Washington-Oregon fresh prunes
handled during such fiscal period; (2)
the Committee needs to have sufficient
funds to pay for expenses which are
incurred on a continuous basis; and (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years.

List of Subjects in 7 CFR Part 924

Plums, Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 924 is proposed to
be amended as follows:

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND IN UMATILLA
COUNTY, OREGON

1. The authority citation for 7 CFR
part 924 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2. Section 924.236 is revised to read
as follows:

§924.236 Assessment rate.

On or after April 1, 2004, an
assessment rate of $1.75 per ton is
established for the Washington-Oregon
Fresh Prune Marketing Committee.

Dated: July 13, 2004.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-16272 Filed 7-16—-04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 236 and 241
[ICE No. 2317-04]
RIN 1653-AA41

DEPARTMENT OF JUSTICE

8 CFR Parts 1236, 1240 and 1241
[EOIR No. 146P; AG Order No. 2726-2004]
RIN 1125-AA50

Execution of Removal Orders;
Countries to Which Aliens May Be
Removed

AGENCY: United States Immigration and
Customs Enforcement, Department of
Homeland Security; Executive Office for
Immigration Review, Department of
Justice.

ACTION: Joint notice of proposed
rulemaking.

SUMMARY: The Secretary of Homeland
Security and the Attorney General
publish this joint notice of proposed
rulemaking to amend their respective
agencies’ regulations pertaining to
removal of aliens.

The Department of Homeland
Security proposes to amend its rules to
establish that acceptance by a country is
not required under specific provisions
of section 241(b) of the Immigration and
Nationality Act (Act) in order to remove
an alien to that country, and that a
“country” for the purpose of removal is
not premised on the existence or
functionality of a government in that
country. This rule clarifies the countries
to which an alien may be removed and
the situations in which the Secretary of
Homeland Security will remove an alien
to an alternative or additional country.
The Department of Homeland Security
proposed rule also makes technical
changes as a result of amendments to
the Act by the Homeland Security Act
of 2002 (HSA).

The Department of Justice proposed
rule clarifies the procedure for an alien
to designate the country to which he
would prefer to be removed, provides
that the immigration judge shall inform
any alien making such a designation
that the alien may be removed to
another country under section 241(b) of
the Act in the discretion of the Secretary
of Homeland Security in effecting the
foreign policy of the United States, and
clarifies the effect of an identification of
a country for removal in an immigration
judge’s order of removal from the
United States. The rule clarifies that
acceptance by a country is not a factor

to be considered by the immigration
judge in identifying a country or
countries of removal in the
administrative order of removal. The
Department of Justice proposed rule also
makes technical changes to eliminate
unnecessary provisions and update
references to reflect the enactment of the
HSA.

DATES: Written comments must be
submitted to the appropriate agency on
or before August 18, 2004.

ADDRESSES: Please submit written
comments pertaining to the Department
of Homeland Security proposed rule to
Director, Regulations and Forms
Services Division, Department of
Homeland Security, 425 I Street, NW.,
Room 4034, Washington, DC 20536. To
ensure proper handling, please
reference ICE No. 2317-04 on your
correspondence. Comments may also be
submitted electronically to the
Department of Homeland Security at
rfs.regs@dhs.gov. Comments submitted
electronically must include the ICE No.
2317-04 in the subject heading to
ensure that the comments can be
transmitted electronically to the
appropriate program office. Comments
are available for public inspection at the
above address by calling (202) 514—-3048
(not a toll-free call) to arrange for an
appointment.

Please submit written comments
pertaining to the Department of Justice
proposed rule to Kevin Chapman,
Acting General Counsel, Executive
Office for Immigration Review, 5107
Leesburg Pike, Suite 2600, Falls Church,
Virginia 22041. To ensure proper
handling, please reference RIN No.
1125—AA50 on your correspondence.
You may view an electronic version of
this proposed rule at
www.regulations.gov. You may also
comment via the Internet to the
Executive Office for Immigration
Review (EOIR) at eoir.regs@usdoj.gov or
by using the www.regulations.gov
comment form for this regulation. When
submitting comments electronically,
you must include RIN No. 1125-AA50
in the subject box.

FOR FURTHER INFORMATION CONTACT:
Regarding the Department of Homeland
Security proposed rule: Mark Lenox,
U.S. Immigration and Customs
Enforcement, Department of Homeland
Security, 801 I Street, NW., Suite 800,
Washington, DC 20536, telephone (202)
616—9166 (not a toll-free call).
Regarding the Department of Justice
proposed rule: Kevin Chapman, Acting
General Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, Virginia
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22041, telephone (703) 305—0470 (not a
toll-free call).
SUPPLEMENTARY INFORMATION:

A. The Purpose of the Proposed Regulations

B. The Statutory Requirements for Removing
Aliens to a Country

C. Effectuation of Orders and Warrants of
Removal

D. The Act and Legislative Policy concerning
“Acceptance”

E. Removal to a Country and the Foreign
Relations of the United States

F. Administrative and Judicial Interpretations

G. Clarifying the Immigration Judge’s Order
of Removal from the United States

H. Joint and Independent Notice of Proposed
Rulemaking

I. Conforming Revisions

Department of Homeland Security

PART 236—APPREHENSION AND
DETENTION OF INADMISSIBLE AND
DEPORTABLE ALIENS; REMOVAL OF
ALIENS ORDERED REMOVED

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

Department of Justice

PART 1236—APPREHENSION AND
DETENTION OF INADMISSIBLE AND
DEPORTABLE ALIENS; REMOVAL OF
ALIENS ORDERED REMOVED

PART 1240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

PART 1241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

A. The Purpose of the Proposed
Regulations

Section 241(b)(1) and (2) of the
Immigration and Nationality Act (Act)
(8 U.S.C. 1231(b)(1) and (2)) provide the
process for determining the countries to
which an alien * may be removed after
a hearing before an immigration judge,
the issuance of a final order finding that
the alien is removable from the United
States and not eligible for relief from
removal, and disposition of any
administrative and judicial appeals.

Section 241(b)(1) of the Act relates to
arriving aliens whom the Department of
Homeland Security (DHS) has placed in
removal proceedings, a relatively small
category because most arriving aliens
are subject to expedited removal under
section 235 of the Act (8 U.S.C. 1225).
Section 241(b)(1) provides a two-step

1The proposed regulations and this
Supplementary Information use two distinct terms:
the term “‘alien” is broader than the term
“respondent,” which includes only aliens while
they are in removal proceedings. Accordingly, the
Department of Homeland Security rule uses the
term “alien,” the Department of Justice rule uses
the term “respondent,” and the Supplementary
Information uses the term that is applicable in the
specific context. The Immigration and Nationality
Act generally uses the term alien and is not as
discrete as the regulations.

process to determine the country of
removal for an arriving alien: (1) to the
country from which the alien boarded a
conveyance to the United States; or (2)
to an alternative country, such as the
country of citizenship or birth.

Section 241(b)(2) of the Act applies in
the far more common circumstance of
the removal of other (i.e., non-arriving)
aliens. Section 241(b)(2) provides a
three-step process to determine the
country of removal for these aliens: (1)
the country designated by the alien; (2)
an alternative country of which the
alien is a subject, national or citizen,
with certain conditions; and (3) an
additional country, such as the country
from which the alien boarded a
conveyance to the United States or of
the alien’s residence or birth.

Sections 241(b)(1) and (2) of the Act
use the terms “country” and “accept”
without any statutory definition. Some
subparagraphs of paragraph (b)(2) state
that the alien is to be removed to a
“country” that will “accept” the alien,
while other provisions do not state that
a “‘country” must “‘accept” the alien.
The United States courts of appeals
have differed on the meaning and effect
of these terms. Compare Jama v. INS,
329 F.3d 630 (8th Cir. 2003), cert.
granted, 124 S.Ct. 1407 (2004) (No. 03—
674), with Ali v. Ashcroft, 346 F.3d 873
(9th Cir. 2003), petition for reh’g
pending (No. 03—-35096, 9th Cir.). These
rules propose to implement the
provisions of the Act and amend the
regulations of the Department of
Homeland Security and the Department
of Justice in response to this intercircuit
conflict.

B. The Statutory Requirements for
Removing Aliens to a Country

When an alien is charged with being
removable from the United States, he or
she is provided with a hearing before an
immigration judge and asked whether
he or she admits or denies the
allegations of fact and concedes or
disputes the charges in the Notice to
Appear. Except for arriving aliens
covered by section 241(b)(1) of the Act,
the immigration judge then inquires if
the alien wishes to designate a country
to which he prefers to be removed if
removal from the United States is
required. Upon such designation by the
alien, or refusal to designate, the
immigration judge will specify a
country, or countries in the alternative,
on the record. If the immigration judge
finds the respondent to be removable
and ineligible for relief from removal,
the immigration judge will enter an
order of removal from the United States.
That order may be appealed to the
Board of Immigration Appeals (Board)

and the courts. When an order of
removal from the United States becomes
final, the Department of Homeland
Security is responsible for executing the
order and will issue a Warrant of
Removal.

Section 241(b)(1) of the Act provides
that the Secretary shall ordinarily
remove the alien to the country in
which the respondent boarded the
vessel or aircraft on which the alien
arrived in the United States. If removal
to that country is not possible because
its government is ‘“unwilling to accept
the alien into that country’s territory,
removal shall be to any of the following
countries”:

(i) The country of which the alien is
a citizen, subject, or national.

(ii) The country in which the alien
was born.

(iii) The country in which the alien
has a residence.

(iv) A country with a government that
will accept the alien into the country’s
territory if removal to each country
described in a previous clause of this
subparagraph is impracticable,
inadvisable, or impossible.

Section 241(b)(1)(C) of the Act.

For all other aliens, section 241(b)(2)
of the Act sets out the order, or
sequence, of countries and territories to
which the Secretary shall remove the
alien. Generally, an alien in removal
proceedings will be removed to the
country he or she designates before the
immigration judge. However, there are a
number of exceptions to this
requirement. For example, the alien’s
designation may be disregarded if the
government of the country is not willing
to accept the alien into the country.

If one of the exceptions applies, the
Secretary shall remove the alien to an
alternative country. Section 241(b)(2)(D)
of the Act provides that, if an alien is
not removed to the country designated
by the alien, the Secretary shall remove
the alien to a country of which the alien
is a subject, national, or citizen unless
the government of that country—(i) does
not inform the Secretary or the alien
finally, within 30 days after the date the
Secretary first inquires or within
another period of time the Secretary
decides is reasonable, whether the
government will accept the alien into
the country; or (ii) is not willing to
accept the alien into the country.

Finally, if removal to an alternative
country cannot be made under section
241(b)(2)(D) of the Act, subsection (E)
provides that the Secretary shall remove
the alien to any of the following
countries:

(i) The country from which the alien
was admitted to the United States.
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(ii) The country in which is located
the foreign port from which the alien
left for the United States or for a foreign
territory contiguous to the United
States.

(iii) A country in which the alien
resided before the alien entered the
country from which the alien entered
the United States.

(iv) The country in which the alien
was born.

(v) The country that had sovereignty
over the alien’s birthplace when the
alien was born.

(vi) The country in which the alien’s
birthplace is located when the alien is
ordered removed.

(vii) If impracticable, inadvisable, or
impossible to remove the alien to each
country described in a previous clause
of this subparagraph, another country
whose government will accept the alien
into that country.

The determination of the country to
which the alien is removed under
section 241(b)(2)(D) and (E) is
exclusively within the discretion of the
Secretary.

The structure of the sequence of
countries for removal is clear. However,
one circuit court has interpreted the
final clause of subparagraph (E)(vii),
which restricts removal to countries
where governments will accept the
alien, as modifying the entire
subparagraph. As explained in Part D,
the Secretary and the Attorney General
find that the better reading of the statute
is that this language modifies only
clause (vii). Accordingly, if the
Secretary is unable to remove an alien
to a country of designation or an
alternative country in subparagraph (D),
the Secretary may, in his discretion,
remove the alien to any country listed
in subparagraphs (E)(i) through (E)(vi),
whether or not those countries will
accept the alien. The proposed
regulations implement this
interpretation and eliminate provisions
that could be confusing.

C. Effectuation of Orders and Warrants
of Removal

Once an alien receives a final order of
removal, the Department of Homeland
Security issues a Warrant of Removal,
and the process of returning that alien
begins. Generally, the first step in the
removal process is to ensure that the
alien has a valid travel document from
the country to which he is to be
returned. A valid travel document may
consist of a passport from that country
(and even an expired passport in certain
cases), a laissez passer, or other
evidence that the Department of State
and DHS believe is sufficient to
authorize the alien’s international

travel, depending on the country
involved and the specific relations with
that country and any intervening transit
countries. In some cases, no travel
document is used in the repatriation.

For example, thousands of Mexican
nationals are returned across the border
to Mexico each year without notification
to the government of Mexico and
without the requirement of a travel
document. Additionally, the United
States routinely repatriates aliens
without requesting separate travel
documents where aliens are
apprehended with or provide DHS
Immigration and Customs Enforcement
(ICE) with valid travel documents. In
many cases, repatriations using existing
travel documents do not involve
specific notification to the alien’s home
country.

In those cases where a valid travel
document does not exist, the DHS
Detention and Removal program
contacts the foreign government’s
embassy or consulate in the United
States and attempts to obtain a travel
document valid for the return of the
alien. The local field office of Detention
and Removal sends to the embassy or
consulate a travel document request that
consists of biographical forms,
documents that establish nationality,
and other documents that may be
requested by the embassy or consulate.
Contact with the foreign government
may also include specific contacts
through the Chief of Mission of the
United States Embassy in that country
with the Foreign Minister of that
country and between other officers of
the United States Department of State
and the foreign country’s appropriate
Ministry. Once the travel document has
been secured, travel arrangements are
made, the alien is returned and the
Warrant of Removal is executed. The
negotiation of travel documents for an
alien to a foreign country may be
routine and accomplished at the staff
level, or may require negotiation by
ambassadors, depending on the specific
country, the international relations with
that country, specific events and other
negotiations with that country, and even
the specific alien’s identity, at the time
the travel documents are negotiated.

Depending upon the country, this
travel document issuance process can
take from days to months. The question
of how long the process takes in many
instances reflects the general
relationship the United States has with
a given country. There are certain
countries that have historically
steadfastly refused to issue documents,
even though they know that a given
alien is a national of their country. ICE
and the Department of State have

attempted to reach an accord or
agreement with these countries and will
continue to do so.

As a matter of historical practice, ICE
has not attempted with any frequency to
remove aliens to a particular foreign
country if the country has a functioning
central government and that government
objects to the alien’s entry. As a
practical matter, removal to a country
with a functioning central government
is very unlikely to occur unless that
government at least implicitly “accepts”
the alien.

Also, there are a variety of ways in
which foreign governments have
manifested their willingness to “accept”
aremoved alien. Acceptance has not
always been expressed through any
formal declaration or documentation,
and it has not always been specific to an
individual alien—an established,
agreed-upon practice for dealing with a
particular class of aliens has been
sufficient. Removal practices vary from
country to country. In fact, ICE uses
several methods to accomplish the
physical removal of aliens from the
United States. For example, ICE officers
may escort an alien to the United States
border, and watch the alien cross the
border into a foreign country such as
Mexico without more than a
determination that the individual is of
Mexican nationality or citizenship.

ICE officers may place an alien on a
commercial or charter carrier without
further escort by ICE, and ensure that
the alien is on the commercial or charter
carrier and that the carrier departs from
the territory of the United States, such
as routine returns to most countries of
the world, even though intervening
transit countries may have only an
implicit or tacit agreement to permit the
transit of the alien. This is the most
common scenario for non-contiguous
countries and their citizens or natives
and is used routinely for thousands of
aliens to most of the nearly 200
countries of the world. For any transit
that involves an intervening layover
before reaching the final ticketed
destination, DHS recognizes that under
this scenario, the alien’s actual return to
a specific country of nativity or
citizenship (though paid for by the
United States) is entirely dependent on
that alien’s continuation of through
transit ticketing and whether any
through transit country will permit the
alien to deviate from the existing
ticketing.

ICE officers alternatively may
accompany an alien when he or she is
placed on a commercial or charter
carrier through transit to a final
destination. This extensive escort
service is generally only employed
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when removing an alien from the
United States where there is a risk of
flight or concern about the public safety,
such as in the case of certain criminal
aliens. These cases require greater
cooperation of any transit countries and
may entail specific routing of the alien
and his or her escort through specific
cooperating countries, even though
more costly and indirect. For example,
while DHS routinely utilizes the
Kingdom of the Netherlands as a transit
country, it is unable to transit nationals
of Burundi through the Netherlands,
based upon the latter country’s request.

Except for the first method of
removal, each of these scenarios may
involve the alien stopping in a country
of transit prior to his or her final
destination. In addition, ICE officers
who escort aliens may stop
accompanying the alien once the alien
stops at and passes through a country of
transit on to his or her final destination.
For example, an alien being removed to
India on a flight transiting through the
Netherlands may only be accompanied
to the door of the plane in the
Netherlands, rather than being
accompanied by an ICE officer all the
way to India.

The role of ICE officers in each of
these scenarios is not to obtain the
acceptance of the country of removal,
but to ensure that the removal order has
been carried out through witnessing the
alien’s crossing of a border, the alien’s
departure on a commercial or charter
carrier, or the alien’s passage into or
through a transiting country on to his or
her final destination. ICE officers are
utilized to ensure that aliens being
removed are placed at a point of no
return to the United States. Accordingly,
even though the rules distinguish
between the immigration judge’s order
of removal from the United States and
the actual removal of the alien to a
different country, the actual removal of
the alien by DHS is generally not
predicated on any acceptance of the
alien into any specific country.

The proposed rules also address
whether an alien may be removed to a
country where there is no functioning
“government.” With respect to the
countries determined pursuant to
sections 241(b)(1)(C)(i)—(iii) and
(2)(E)(i)—(vi) of the Act, the proposed
rules each provide that the absence of a
“government” in the receiving country
does not preclude the Secretary from
removing the alien to that country. This
situation is not entirely uncommon. In
a number of transitory periods, a
specific “country” may not have a
“government” or its government may
not be recognized by the United States
Government, the United Nations, or

other foreign states or international
bodies. Whether a country has a
government is not a question that can be
defined by statute or regulation. It does
not follow, however, that the removal of
aliens to the territory of such a receiving
country must cease until a
“government”’ is organized, or until that
government is recognized. Likewise, it
is unnecessary to obtain a commitment
of acceptance by the receiving country
before travel arrangements are made and
the alien is transported. Such a
commitment is desirable, but national
security concerns, including foreign
policy concerns, as well as other
Executive Branch interests might deem
removal appropriate even in the absence
of acceptance. Thus, where it is not
possible for the United States
Government to request the government
of a receiving country to accept these
aliens through the normal diplomatic
channels, the DHS proposed rule
provides that the Secretary can
designate a country previously
identified in section 241(b)(2)(A)—(D) of
the Act when selecting an additional
removal country pursuant to clause
(E)(1)—(vi), if the Secretary determines
the designation is in the best interests of
the United States.

The discussion in these proposed
rules relates only to the determination
of the country of removal for purposes
of section 241(b) of the Immigration and
Nationality Act, and does not address
the broader issues relating to what
constitutes a government and when a
government is recognized by the United
States, the latter being a foreign policy
responsibility carried out by the
Secretary of State.

D. The Act and Legislative Policy
Concerning ‘“Acceptance’

The first reason that the Secretary and
the Attorney General conclude that
acceptance is not required in sections
241(b)(2)(E)(i) through (vi) of the Act is
that the statute does not require
acceptance. In construing the Act, as
with other Congressional enactments,
the Supreme Court repeatedly has held
itself “bound to ‘assume that the
legislative purpose is expressed by the
meaning of the words used.””” INS v.
Cardozo-Fonseca, 480 U.S. 421, 431
(1987) (quoting INS v. Phinpathya, 464
U.S. 183, 189 (1984)) (internal
quotations omitted). That approach is
consistent with the Court’s more general
admonition that “[t]he plain meaning of
legislation should be conclusive, except
in the ‘rare cases [in which] the literal
application of a statute will produce a
result demonstrably at odds with the
intentions of its drafters.”” United
States v. Ron Pair Enters., Inc., 489 U.S.

235, 242 (1989) (alteration in original);
see also Connecticut Nat’] Bank v.
Germain, 503 U.S. 249, 253-54 (1992)
(“We have stated time and again that
courts must presume that a legislature
says in a statute what it means and
means in a statute what it says there.”).
The Secretary and the Attorney General
follow this guidance in the
promulgation of the proposed rules, as
illustrated more fully below.

The question whether “acceptance” is
a legal prerequisite to removal of an
alien to a particular country is likely to
have practical significance only in
situations where the reason that
acceptance cannot be obtained is that
the relevant country lacks a functioning
central government. As a theoretical
matter, the same question might arise if
the Secretary attempted to remove an
alien to a specific country over the
objection of that country’s government.
As previously explained, however, the
general practice of the Executive Branch
is not to attempt to remove an
individual under the Act to a country
whose government refuses to accept
him.

The text of sections 241(b)(1)(C)(i)—
(iii) and 241(b)(2)(E)(i)—(vi) of the Act (8
U.S.C. 1231(b)(1)(C)(i)—(iii) and
1231(b)(2)(E)(i)—(vi)) contains no
requirement for acceptance in order to
effectuate removal. To the contrary, the
Act is plainly designed to give the
Executive Branch a wide range of
grounds and countries for effecting
removal either with or without
acceptance. Moreover, although the Act
demonstrates a clear and sensible
preference for effecting removal with
acceptance under sections 241(b)(1)(A),
(B) and 241(b)(2)(A)—(D) of the Act, it
carefully preserves the discretion of the
Executive Branch to effect removal
without acceptance—except in the
circumstance where the acceptance
itself provides the only connection
between the alien and the removal
country at issue. See sections
241(b)(1)(C)(iv) and 241(b)(2)(E)(vii) of
the Act.

As previously set out, sections
241(b)(2)(A) through (C) of the Act
address removal to a country designated
by the alien. In pertinent part, those
provisions state that the Secretary “shall
remove” an alien to the country
designated by the alien (section
241(b)(2)(A)(ii)), but that the Secretary
“may disregard a designation” if, among
other things, “the government of the
country is not willing to accept the alien
into the country” (section
241(b)(2)(C)(iii)) or the Secretary
“decides that removing the alien to the
country is prejudicial to the United
States’ (section 241(b)(2)(C)(iv)). These
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provisions do not prohibit removal
without acceptance: If acceptance is
provided, they require removal to the
country designated by the alien (unless
the Secretary makes a highly
discretionary determination that such
removal is against the national interest),
and if acceptance is not provided, they
permit the Secretary not to remove the
alien to the country designated by the
alien. In no circumstances do these
provisions affirmatively prohibit
removal without acceptance to the
designated country.

Section 241(b)(2)(D) of the Act
addresses removal to a country of which
the alien is a subject, national, or
citizen. In pertinent part, it states that
the Secretary ‘“‘shall remove” the alien
to such a country, unless the country “is
not willing to accept the alien.”
However, that provision also does not
affirmatively prohibit removal to such
countries without acceptance. Instead, it
states a general rule requiring removal
with acceptance to any country of
which the alien is a national or citizen;
and it contains an exception, which
permits the Secretary not to remove the
alien to such countries without
acceptance.

Finally, section 241(b)(2)(E) of the Act
specifies “[aldditional” removal
countries if an alien is ““not removed to
a country”” under the prior subsections.
The Secretary ““‘shall remove” the alien
to any of seven specified countries or
categories of countries. The first six of
these countries or categories of
countries, defined without reference to
acceptance, describe countries with
some preexisting connection to the
alien, e.g., “[t]he country in which the
alien was born,” in section
241(b)(2)(E)(iv). The final provision,
section 241(b)(2)(E)(vii), states: “If
impracticable, inadvisable, or
impossible to remove the alien to each
country described in a previous clause
of this subparagraph, another country
whose government will accept the alien
into that country.” The “acceptance
clause” of this final provision expands
the countries to which the Secretary
may physically remove the alien to
include any country that will accept the
alien. This “acceptance clause” is
discrete to the final clause (vii) of
subparagraph (E) and does not apply to
the previous clauses (i) through (vi) of
subparagraph (E).

Various structural considerations
reinforce the conclusion that acceptance
is not required. To begin with, section
241(b)(2) of the Act specifically imposes
an acceptance requirement in
subparagraph (E)(vii), and specifically
addresses the role of acceptance in
determining removal under

subparagraphs (A) through (D). Those
express acceptance provisions foreclose
any reasonable inference that the other
pertinent provisions, subparagraphs
(E)() to (E)(vi), somehow incorporate an
implied acceptance requirement.
Similarly, section 241(b)(1)(C)(iv) of the
Act imposes an acceptance requirement
that is absent from subparagraphs (C)(i)
to (C)(iii). As the Supreme Court has
repeatedly emphasized, *“ ‘[w]here
Congress includes particular language in
one section of a statute but omits it in
another section of the same Act, it is
generally presumed that Congress acts
intentionally and purposely in the
disparate inclusion or exclusion.””
Cardozo-Fonseca, supra, 480 U.S. at 432
(quoting Russello v. United States, 464
U.S. 16, 23 (1983) (in turn quoting
United States v. Wong Kim Bo, 472 F.2d
720, 722 (5th Cir. 1972))). Respecting
such inclusions and omissions is even
more important where they appear not
only within the same statute, but also
within the same section of the same
statute. And it is yet more important
when the provisions at issue are as
“comprehensive and reticulated” as
section 241(b)(2). See, e.g., Great
Western Life & Annuity Ins. Co. v.
Knudson, 534 U.S. 204, 209 (2002). Cf.
U.S. Term Limits, Inc. v. Thornton, 514
U.S. 779 (1995) (specific qualifications
for service in Congress set forth in the
text of the Constitution may not be
supplemented by Congress or the
States).

Extending the narrow acceptance
requirement of section 241(b)(2)(E)(vii)
of the Act to all of the provisions of
subparagraph (E), or the narrow
acceptance requirement of section
241(b)(1)(C)(iv) of the Act to all of the
provisions of subparagraph (C), would
be a particularly egregious violation of
these general principles. Subparagraph
(E) states six possible removal countries
without reference to acceptance, each of
which has some past connection to the
alien, and it then creates a residual
removal provision that does require
acceptance; in turn, that residual
provision is triggered when it is
“impracticable, inadvisable, or
impossible to remove the alien” to those
countries—not whenever the previously
specified countries fail to provide
acceptance. To be sure, the Secretary
may (but need not) consider it
“impracticable, inadvisable, or
impossible” to effect removal where a
foreign power has affirmatively refused
acceptance. But where there is no
relevant government capable of
providing acceptance, concerns of
comity between sovereigns are far
diminished. Absent impracticability,

acceptance under sections
241(b)(1)(C)(iv) or 241(b)(2)(E)(vii) of the
Act is not even an available option,
much less a compelled one.

A construction of the Act that
maximizes the government’s removal
options is consistent with the dominant
goals and objectives of the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. No.
104—-208, section 305(a)(3), 110 Stat.
3009-597 (1996) (“IIRTRA”). As the
Supreme Court has explained, “many
provisions of IIRIRA are aimed at
protecting the Executive’s discretion
from the courts—indeed, that can fairly
be said to be the theme of the
legislation.” Reno v. American-Arab
Anti-Discrimination Committee, 525
U.S. 471, 486 (1999) (emphasis in
original). IIRIRA also sought to facilitate
the removal of aliens, see Reno v.
American-Arab Anti-Discrimination
Committee, 525 U.S. at 481-87, and to
enact “wholesale reform[s]” to protect
the public against rapidly “increasing
rates of criminal activity by aliens,”
Demore v. Kim, 538 U.S. 510, 518, 123
S. Gt. 1708, 1714—16 (2003).

An interpretation of the current
statutory and regulatory environment
contrary to that set forth in these rules
would erect a de facto amnesty program
for aliens from countries that lack an
effective “functioning government.”
Such a regime would effectively apply
to all such aliens who cannot
practicably be removed to an alternative
removal country. For example, in the
case of Somalia alone, where there is no
functioning government recognized by
the United States, the Department of
Homeland Security estimates that this
includes approximately 8,000 Somali
nationals currently subject either to
final orders of removal or to pending
removal proceedings. Moreover,
countries without an effective
government are likely to present
terrorism concerns, as demonstrated by
the present situation in Somalia. See,
e.g., United Nations, Report of the Panel
of Experts in Somalia Pursuant to
Security Council Resolution 1474 (Oct.
29, 2003) (describing activities of
international terrorists in Somalia); U.S.
Department of State, Patterns of Global
Terrorism—2002, Africa Overview at 6
(same) (April 20, 2003) (available at
http://www.state.gov/s/ct/rls/pgtrpt/
2002/pdf/) (last accessed on May 4,
2004); Congressional Research Service,
Report For Congress, Africa and the War
on Terrorism, at 16—17 (same) (Jan. 17,
2002). The consequence of a theory that
the Executive Branch cannot remove
aliens who fail to qualify for asylum,
withholding of removal, or temporary
protected status, and whom no other
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country is willing to accept, is not only
that such aliens may remain in the
United States for the indefinite future,
but also that they must be released
wholesale from immigration detention
absent special circumstances. See
Zadvydas v. Davis, 533 U.S. 678 (2001).
This is clearly not the intent of Congress
in enacting IIRIRA, and that approach
would impair implementation of the
foreign policy of the United States.

The absence of a categorical
prohibition against removal without
acceptance does not render the Act’s
provisions to be inexplicable. Rather,
the Act’s provisions must be understood
as a step-wise progression of
determinations from the country
designated by the alien to a country that
has minimal contacts with the alien,
even one that will not, or has not the
capacity to, accept the alien.

Section 243(d) of the Act (8 U.S.C.
1253(d)), which provides for the
termination of visa processing in
countries that do not accept repatriation
of citizens within a reasonable time, is
effectively a penalty for forcing the
United States to reach the more
complicated issues of acceptance on an
operational basis, not a limitation on the
authority to remove an alien. The alien
terrorist removal provisions at section
507(c) of the Act (8 U.S.C. 1537(c))
provide an authorization to the
Secretary to maintain custody of an
alien terrorist indefinitely if no other
country will accept the alien terrorist.

Accordingly, the Secretary and the
Attorney General find that the
acceptance by a country is not required
by the Act’s language, structure,
purpose, or intent. See INS v. Aguirre-
Aguirre, 526 U.S. 415 (1999) (according
deference to Attorney General’s
interpretation of Act). Moreover,
intervening Congressional action,
specifically in passage of the Homeland
Security Act, and the creation of an
intercircuit conflict warrant a fresh
consideration of the elements contained
in these provisions and correction of
prior interpretations of the law.

E. Removal to a Country and the
Foreign Relations of the United States

Foreign policy considerations confirm
that the provisions of the Act at issue
here should not be read to require
acceptance. As the Supreme Court has
stressed repeatedly, the right of the
Executive Branch to remove aliens
““stems not alone from legislative power
but is inherent in the executive power
to control the foreign affairs of the
nation.” United States ex rel. Knauff v.
Shaughnessy, 338 U.S. 537, 542 (1950).
See, e.g., Fiallo v. Bell, 430 U.S. 787,
792 (1977) (“power to expel or exclude

aliens” is “‘a fundamental sovereign
attribute exercised by the Government’s
political departments largely immune
from judicial control”) (quoting
Shaughnessy v. United States ex rel.
Mezei, 345 U.S. 206, 210 (1953)). These
considerations apply with special force
to immigration issues arising under the
Act involving foreign countries that are
either hostile, dysfunctional, or lack the
capacity to exercise their sovereign
authority. In particular, in exercising
authority to remove aliens under the
Act, the Executive Branch has the
responsibility to assess the foreign
policy considerations that are presented
by a foreign country that has no
functioning government to accept its
nationals. The Secretary, after
consultation with the Secretary of State
and other appropriate agencies, may
assess such foreign policy
considerations on a country-by-country
basis.

The actual removal of an alien, even
more than the designation of a country
of removal by the alien or the
identification of a country of removal in
an immigration judge’s order, “is vitally
and intricately interwoven with
contemporaneous policies in regard to
the conduct of foreign relations, the war
power, and the maintenance of a
republican form of government.”
Harisiades v. Shaughnessy, 342 U.S.
580, 588—589 (1952). Accordingly, while
there may be judicial inquiry into the
legal efficacy of the immigration judge’s
order, and habeas corpus may be sought
to challenge the lawfulness of detention
or restraint, the actual issues of to what
“country” an alien may be removed and
whether that country “accepts’ the
alien necessarily raise concerns for the
separation of powers in trenching on
matters committed to the Executive
Branch. See Department of Navy v.
Egan, 484 U.S. 518, 529 (1988)
(“[F]oreign policy [is] the province and
responsibility of the Executive”)
(citation and quotation omitted);
Chicago & Southern Air Lines, Inc. v.
Waterman S.S. Corp., 333 U.S. 103, 111
(1948) (“[T]he very nature of executive
decisions as to foreign policy is
political, not judicial”).

The proposed rule of the Department
of Justice amends 8 CFR 1240.10(f) and
1240.12 to clarify the distinction
between the administrative adjudication
and the effectuation of the alien’s
removal, which implicates the foreign
relations of the United States. The
designation by the alien, under section
241(b)(2)(A)(ii) of the Act, and the
identification in the immigration judge’s
order of removal are subject to judicial
review. However, the actual removal of
the alien to a foreign state pursuant to

the Act is an exercise of the Executive
Branch’s foreign policy function. The
Secretary will consult as appropriate
with the Secretary of State in carrying
out these functions.

Finally, the provisions relating to the
removal of an alien to a foreign country
(in contrast to orders of removal from
the United States) are not for the benefit
of the alien, but as a protection for the
lawful foreign policy prerogatives of the
United States. This is exemplified in
section 241(h) of the Act (8 U.S.C.
1231(h)), which provides a rule of
construction that “[n]othing in this
section shall be construed to create any
substantive or procedural right or
benefit that is legally enforceable by any
party against the United States. * * *”
(emphasis added). This provision has
rarely been construed, and there is no
legislative history explicating
Congressional purpose or intent. As the
Supreme Court has noted, this provision
is one of several statutory provisions
that limit the circumstances in which
judicial review of deportation decisions
is available. Zadvydas v. Davis, 533 U.S.
678, 687—88 (2001).

A similar provision barred an alien’s
claim to compel initiation of
deportation or removal proceedings, or
provide damages for failure to initiate
proceedings and effect removal in a
timely fashion. Of particular note is that
after an intercircuit conflict had
developed in the early 1990s over
whether mandamus would lie to compel
the former INS to commence
deportation proceedings, Congress
intervened by enacting the same “no
substantive or procedural rights”
provision in 1994, and the courts
conceded that aliens were no longer
within the “zone of interest” of the
statute.?

21n a line of cases, the Ninth Circuit found that
incarcerated aliens could seek mandamus to compel
immediate deportation proceedings in light of
former section 242(i) of the Act (8 U.S.C. 1252(i)
(1988)), which provided: “In the case of an alien
who is convicted of an offense which makes the
alien subject to deportation, the Attorney General
shall begin any deportation proceeding as
expeditiously as possible after the date of the
conviction.” See Silveyra v. Moschorack, 989 F.2d
1012, 1014 n. 1 (9th Cir. 1993); cf. Soler v. Scott,
942 F.2d 597, 605 (9th Cir. 1991), vacated as moot
sub nom. Sivley v. Soler, 506 U.S. 969 (1992);
Garcia v. Taylor, 40 F.3d 299, 301 (9th Cir. 1994)
(recognizing it is “settled” that ““prisoner aliens
who seek mandamus to force the INS to start
deportation proceedings do have standing”). But
see Giddings v. Chandler, 979 F.2d 1104, 1108-10
(5th Cir. 1992) (holding that an incarcerated alien
lacked standing to invoke the Mandamus Act to
compel the institution of deportation proceedings).
On the other hand, courts had also held that no
private right of action existed under the statute. See
Urbina-Mauricio v. INS, 989 F.2d 1085 (9th Cir.
1993) (no private cause of action); Aguirre v. Meese,
930 F.2d 1292, 1293 (7th Cir. 1991) (same); Prieto
v. Gluch, 913 F.2d 1159, 1166 (6th Cir. 1990)
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Accordingly, Congress has acted to
limit the zone of interest in
determination of the country to which
an alien may be removed and the alien
is outside that zone of interest. Cf.,
Channer v. Hall, 112 F.3d 214 (5th Cir.
1997) (damage action for delay in
effecting deportation, resulting in State
detainer to serve sentence being
implemented, failed to state claim under
statute); DiPeppe v. Quarantillo, 337
F.3d 326, 333—-34 (3rd Cir. 2003) (same
language in section 239(d)(2) of the Act
(8 U.S.C. 1229(d)(2)) relating to prompt
initiation of removal proceedings).

Similarly, section 241(a)(6) of the Act
does not create a right to parole; section
241(h) of the Act expressly limits
construction of the provision so that it
does not create substantive or
procedural rights. Benitez v. Wallis, 337
F.3d 1289, 1300 (11th Cir. 2003), cert.
granted, 124 S. Ct. 1143 (2004) (No. 03—
7434). Congress has also utilized this
construction in other circumstances to
limit the zone of interest. See, e.g.,
sections 208(d)(5)(B)(7) and 238(a)(1) of
the Act (8 U.S.C. 1158(d)(5)(B)(7),
1228(a)(1)); 18 U.S.C. 1092, 2340B.

Where the Executive Branch
determines not to create rights in
specific administrative actions, the
courts have deferred to that
determination. Cf. United States v.
Caceres, 440 U.S. 741 (1979). When
Congress itself makes this
determination—as it has in section 241
of the Act—the Executive and Judicial
Branches both must respect that
determination. Here, Congress has
determined that the zone of interest
does not include the alien, but is limited
to the implementation, within Congress’
own limited realm, of the foreign policy
of the United States.

(same), cert. denied, 498 U.S. 1092 (1991); Orozco
v. INS, 911 F.2d 539, 541 (11th Cir. 1990) (same);
cf. Gonzalez v. INS, 867 F.2d 1108, 1109-10 (8th
Cir. 1989) (no private right of action under section
242(i), therefore mandamus not available).
However, in 1994, Congress enacted a specific
provision that “nothing in § 242(i) of the * * * Act
* * * shall be construed to create any substantive
or procedural right or benefit that is legally
enforceable by any party against the United States
or its agencies or officers or any other person.”
Immigration and Nationality Technical Corrections
Act of 1994, Pub. L. No. 103-416, § 225, 108 Stat.
4305 (1994) (citations omitted). With admirable
candor, the Ninth Circuit conceded the application
of the provision as the demise of this line of cases:
“Congress took the opportunity in section 225 of
the INTCA to clarify for our benefit that section
[242](i) does not create an obligation on the part of
the government toward individual incarcerated
aliens and that such aliens lack standing to sue for
any relief under section [242] because they are
outside the ‘zone of interests’ of the statute. * * *
By enacting section 225, Congress made clear that
the sole purposes of section [242](i) are economic,
not humanitarian.” Campos v. INS, 62 F.3d 311,
314 (9th Cir. 1995). See also Hernandez-Avalos v.
INS, 50 F.3d 842, 844 (10th Cir. 1995), cert. denied,
516 U.S. 826 (1995) (consistent).

F. Administrative and Judicial
Interpretations

The Board of Immigration Appeals
and the courts have touched upon the
subject of the removal of an alien to a
specific country in the past. Certain
cases warrant further comment because
their precedential value will be affected
by the interpretation of section 241 of
the Act reflected in these proposed
rules.

In Matter of Linnas,! 19 I&N Dec. 302
(BIA 1985), aff’d on other grounds,
Linnas v. INS, 790 F.2d 1024 (2nd Cir.
1986), the Board held that a deportation
order could not designate the New York
offices maintained on behalf of the
“Republic of Estonia” as a country
because the term “country” in former
section 243 of the Act (8 U.S.C. 1253
(1982)) meant, at a minimum, a foreign
place with ““territory” in a geographical
sense and a ‘“‘government’’ in the sense
of a political organization that exercises
power on behalf of the people subject to
its jurisdiction.

However, the only issue before the
Board in Linnas was whether the offices
maintained in New York could be a
“country” for the purposes of
deportation. The offices of the
“Republic of Estonia” contained none of
the attributes of a sovereign country. As
noted by the Board, the Republic of
Estonia possessed no land over which it
asserted sovereignty. The New York
offices were neither an embassy nor a
chancery within the United States.
These offices were not “outside” the
United States and therefore were not
minimally eligible as a place for
deportation. Thus, such “offices” do not
constitute a country in any use of the
term. Although that was enough to
decide the question posed by Linnas,
the Board went further to describe what
constitutes a country under the Act. In
essence, this description of what
constitutes a country is no more than
dictum.?

3To place the Linnas decision in the proper
context, the Department of Justice notes that Linnas
had been tried in absentia and found guilty of war
crimes in the Union of Soviet Socialist Republics
(USSR), which had forcibly absorbed the Republic
of Estonia at the conclusion of World War II.
Linnas’s entry into the United States from a
displaced persons administration and subsequent
naturalization was based on fraudulent denial of
past war crimes, and Linnas was denaturalized. See
United States v. Linnas, 527 F. Supp. 426 (E.D.N.Y.
1981), aff’d, 685 F.2d 427 (2nd Cir.), cert. denied,
459 U.S. 883 (1982) (denaturalization of Nazi war
criminal ordered). Accordingly, Linnas attempted to
avoid deportation to the USSR and the imposition
of a sentence for war crimes. However, Linnas
abandoned the issue raised and considered by the
Board regarding the “offices” in New York and the
definition of a country, and did not pursue it before
the court of appeals.

Section 241 of the Act (like former
section 243 of the Act), however, does
not mandate the result in the Board’s
decision. In order to give proper
deference to the role of the Secretary of
State in recognizing foreign
governments, conducting international
relations, and carrying out the foreign
policy of the United States, and the role
of the Secretary of Homeland Security
in removing aliens under the Act, the
Attorney General departs from the
interpretation of the term “country”
adopted by the Board in Linnas. This
rule adopts the view that the
Department of Homeland Security is
authorized to effectuate orders of
removal of aliens from the United States
under section 241(b) of the Act to a
country as determined by the Secretary.

In Matter of Niesel, 10 I&N Dec. 57
(BIA 1962), the Board considered a case
involving the division of Germany into
East Germany and West Germany after
World War II. In this case, the former
Immigration and Naturalization Service
sought to deport a German citizen to
West Germany, while she sought
deportation to East Germany (a country
that the United States did not recognize)
in order to establish a basis to pursue
asylum. The Board decided that,
although the physical location of the
alien’s place of birth, last habitual
residence, and citizenship each may
have been within “East Germany,” the
alien was nonetheless deportable to
West Germany, making no distinction
between the two countries.

Neither of these cases fully establishes
a record or detailed legal analysis of the
definition of a ““country” for removal
purposes or the requirements for
removal to a country.

In Jama v. INS, 329 F.3d 630 (8th Cir.
2003), cert. granted, 124 S. Ct. 1407
(2004), the Eighth Circuit concluded
that the plain language of section
241(b)(2)(E) of the Act permits removal
to an alien’s country of birth and does
not require that this country “accept”
the alien’s return. The court explained
that ““as [a] matter of simple statutory
syntax and geometry, the acceptance
requirement [in section 241(b)(2)(E)] is
confined to clause (vii), and does not
apply to clauses (i) through (vi).” 329
F.3d at 634. This syntactic and
geometric structure distinguished when
acceptance is required and when
acceptance is not required, but provides
no guidance as to what constitutes
“acceptance.” The court rejected the
alien’s contention that its interpretation
of section 241(b)(2)(E) of the Act
“nullifies” the provision for acceptance
as a condition of removal to the country
of which the alien is a subject, national,
or citizen, pursuant to section
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241(b)(2)(D) of the Act. The court
explained that an alien born in the
country to which he or she is to be
removed under section 241(b)(2)(E)(iv)
of the Act “is not always a subject,
national or citizen” of that country, so
section 241(b)(2)(D) of the Act may not
apply to the alien at all. Id. The court
also observed that “between countries,
it is not uncommon behavior to attempt
to accomplish a task by asking politely
first”—i.e., to attempt consensual
removal under section 241(b)(2)(D)—
“and then to act anyway if the request
is refused.” Id. The court concluded that
its interpretation of section 241(b)(2)
does not conflict with any “settled
judicial construction” of former section
243(a) of the Act (8 U.S.C. 1253 (1994)),
id., and that the administrative decision
cited by petitioner, Matter of Linnas,
supra, did not overrule the earlier
decision in Matter of Niesel, supra, that
rejected an acceptance requirement. Id.
at 635. These proposed rules are
consistent with the court’s decision in
Jama.

In Aliv. Ashcroft, 346 F.3d 873 (9th
Cir. 2003), petition for reh’g pending
(No. 03—-35096, 9th Cir.), the Ninth
Circuit found that the United States
cannot remove aliens to a country that
does not have a functioning government
to accept them. The court of appeals did
not provide any analysis of what a
“functioning government” might be or
how that might be determined—which
only begs the question of which
governments the United States will
recognize and treat and which it will
not. The Second Circuit addressed the
essentially identical provisions of prior
law in Tom Man v. Murff, 264 F.2d 926,
928 (2d Cir. 1959), concluding that
deportation under any of the subclauses
now found in section 241(b)(2)(E) of the
Act was subject to the condition that the
country be willing to accept the alien.
However, as the statute provides no
such definition, the courts in these cases
have essentially created their own
definition.

The sum of these cases lies in the
statutory terms of “accept” and
“country,” neither of which are defined
in the Act. What constitutes
“acceptance” by a “functioning
government” of a “country” clearly lies
“[i]n this vast external realm, with its
important, complicated, delicate and
manifold problems, [where] the
President alone has the power to speak
or listen as a representative of the
nation.” United States v. Curtiss-Wright
Export Corp., 299 U.S. 304, 319 (1936).
Accordingly, the Department of
Homeland Security proposes to amend
its regulations by recognizing that the
terms “acceptance” and “country” are

defined, not by the Act or by the courts,
but by the Executive Branch, consistent
with the foreign policy of the United
States.

The proposed rules alter the
implementation of section 241 of the
Act to ensure that “acceptance” by a
“country” is limited to the specific
subsections within section 241 of the
Act, in light of intervening legislation
and judicial decisions that warrant
reconsideration of the regulations. Cf.
Watt v. Alaska, 451 U.S. 259, 273
(1981); see also General Electric Co. v.
Gilbert, 429 U.S. 125, 143 (1976); INS v.
Cardozo-Fonseca, supra, at 446 & n.30.
As Linnas and Ali fail to consider the
statutory requirements, the extant
legislative policies, long-standing
administrative practice, or the foreign
relations implications of these
provisions, the Attorney General departs
from Linnas and the Attorney General
and the Secretary decline to follow Ali
outside the jurisdiction of the Ninth
Circuit. The statute does not permit the
result in Tom Man and Ali, and because
the statute is considered ambiguous, the
Executive’s interpretation of the statute
is due considerable deference. Jama and
Niesel may have reached the correct
conclusion, at least in part, but more
detailed analysis of, and deference to,
the foreign relations implications of
removal of aliens from the United States
and to a foreign country is warranted.

G. Clarifying the Immigration Judge’s
Order of Removal From the United
States

Immigration judges’ orders of removal
from the United States have historically
included an identification of the
country to which the alien is to be
removed, consistent with 8 CFR
1240.12(c). The Act, however, requires
only that the alien, or the Attorney
General, designate a country for the
purpose of removal. Section
241(b)(2)(A) of the Act provides that the
respondent (other than an arriving alien)
“may designate one country to which
the alien wants to be removed.”
[emphasis added].

Furthermore, there is no requirement
that this designation must be or is an
integral element of the immigration
judge’s order of removal from the
United States. The regulations currently
provide:

The immigration judge shall notify the
alien that if he or she is finally ordered
removed, the country of removal will in the
first instance be directed pursuant to section
241(b) of the Act to the country designated
by the alien, unless section 241(b)(2)(C) of
the Act applies, and shall afford him or her
an opportunity then and there to make such
designation. The immigration judge shall

then specify and state for the record the
country, or countries in the alternative, to
which the alien’s removal will be directed
pursuant to section 241(b) of the Act if the
country of his or her designation will not
accept him or her into its territory, or fails
to furnish timely notice of acceptance, or if
the alien declines to designate a country.

8 CFR 1240.10(f). The existing
Department of Justice regulations, 8 CFR
1240.10(g), already make clear that the
Secretary, in appropriate circumstances,
may remove an alien to a country not
previously designated.

The rules previously adopted by the
Department of Justice do not specify the
legal effect of the alien’s designation or
the immigration judge’s order of
removal from the United States. Some
court decisions have implied that a final
order of removal limits the Department
of Homeland Security’s authority to
remove the alien to a country that was
not designated, or relied upon the
implication of such an interpretation to
find error in considering applications
for asylum. See, e.g., Kuhai v. INS, 199
F.3d 909 (7th Cir. 1999) (designation
altered without chance to address
issues); Andriasian v. INS, 180 F.3d
1033, 1038-39 (9th Cir. 1999)
(designation process adequately
explained, but describes immigration
judge order as “ordering that
[respondent] be deported to either
Azerbaijan or Armenia”); Kossov v. INS,
132 F.3d 405, 407, 408 (7th Cir. 1998)
(“In the alternative, the judge ordered
the Kossovs deported to Russia.”” “Yet
the order itself deports the Kossovs to
Russia, not Latvia.”). But see al Najjar
v. Ashcroft, 257 F.3d 1262, 1294-96
(11th Cir. 2001) (recognizing factual
issue of identifying country of last
habitual residence and distinguishing
previous cited cases). To the extent that
the scope of an application for relief
depends on the country to which the
alien may be actually removed (e.g.
asylum, withholding of removal, and
the Convention Against Torture), the
respondent and the Department of
Homeland Security, and to some extent
the immigration judge, share
responsibility for ensuring that the
record illuminates complete
consideration of the application as to
those countries. However, an
implication that the order of removal
from the United States itself requires
removal only to the countries
designated is not supported by the Act
or the existing regulations.

Moreover, the identification of a
country in an order of removal does not
override the prerogatives of the
Secretary in effectuating or executing a
removal order and warrant of removal
under the statute, as is currently
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recognized in 8 CFR 1240.10(g). The
proposed rule clarifies that
identification of a country or countries
for removal in the immigration judge’s
order of removal from the United States
does not limit the lawful discretion of
the Department of Homeland Security in
determining the country to which the
alien should be removed, consistent
with the requirements of section 241(b)
of the Act.

H. Joint and Independent Notice of
Proposed Rulemaking

In light of a conflict among the United
States courts of appeals over whether a
foreign country must commit to accept
an alien ordered removed from the
United States before the alien may be
removed to such a country, the
Secretary of Homeland Security and the
Attorney General publish this joint
notice of proposed rulemaking to amend
the regulations of their respective
Departments pertaining to removal of
aliens from the United States.

The Secretary of Homeland Security
proposes to amend regulations of the
Department of Homeland Security to
clarify the authority for removal of
aliens to specific countries in the
exercise of discretion under section 241
of the Act. The Secretary is exercising
his authority under sections 103 and
241 of the Act (8 U.S.C. 1103, 1231).

The Attorney General proposes to
amend the regulations of the
Department of Justice to clarify the
authority and procedures before
immigration judges in designating
countries of removal in the record of
proceedings, to clarify the scope of
immigration judge orders of removal
from the United States, and to provide
further guidance in interpreting the Act.
The Attorney General is exercising his
authority under section 103(a)(1) and (g)
of the Act, and his authority under 28
U.S.C. 503, 509-510.

The Secretary of Homeland Security
and the Attorney General have
undertaken to publish these proposed
changes in their respective regulations
in a single notice of proposed
rulemaking as a convenience to the
public. The rules of the Department of
Homeland Security and of the
Department of Justice will continue to
implement separately the provisions of
the Act within their respective
jurisdictions. The Secretary of
Homeland Security and the Attorney
General are each acting independently
and within their respective statutory
delegations of authority in separately
proposing amendments to the rules of
their respective Departments as set forth
in the separate proposed rulemakings.

I. Conforming Revisions

Finally, both proposed rules eliminate
a number of provisions from the Code
of Federal Regulations that are
unnecessary and duplicative. The
proposed rules of the Department of
Justice eliminate unnecessary
regulations from Chapter V of title 8 of
the Code of Federal Regulations that are
within the authority of the Secretary
and the proposed rules of the
Department of Homeland Security
eliminate unnecessary regulations from
Chapter I of title 8 of the Code of
Federal Regulations that are within the
authority of the Attorney General. As
previously noted in transitional
regulations adopted by the Attorney
General at the time the responsibilities
of the former INS were transferred to the
Department of Homeland Security—68
FR 9824 (Feb. 28, 2003); 68 FR 10349
(March 5, 2003)—many other
overlapping regulatory provisions were
initially duplicated in Chapter V to
ensure continuity. As planned at that
time, further revision is now being made
to refine the provisions of title 8 of the
Code of Federal Regulations and to
remove those regulations pertaining to
the Department of Homeland Security
not appropriate to be duplicated in the
Department of Justice regulations, and
vice versa. These changes are not subject
to the notice and comment provisions of
the Administrative Procedure Act, but
the Departments would welcome
comments and further suggestions.

With the exception of certain
provisions, the Department of Justice
has determined that most of the
provisions of part 1241 are properly
codified in the regulations of the
Department of Homeland Security in 8
CFR part 241, and need not be
duplicated in 8 CFR part 1241.
Accordingly, this rule proposes to retain
only 8 CFR 1241.1, 1241.3, 1241.6(c),
1241.7 (second sentence), and 1241.31,
as well as those portions of 8 CFR
1241.14 pertaining to the authority of
the immigration judges to conduct
hearings relating to the continued
detention of aliens pursuant to 8 CFR
241.14. The retained sections deal with
finality of orders of removal and
deportation and proceedings before the
immigration judges in specific cases and
issues.

The remainder of 8 CFR part 1241
deals with the execution of removal and
deportation orders and warrants,
detention after a removal order has been
issued, and other matters that are within
the authority of officers of the
Department of Homeland Security.
Those provisions are removed from the
Department of Justice regulations, with

only appropriate informational cross-
references being inserted to the
regulations of the Department of
Homeland Security.

Administrative Matters

Regulatory Flexibility Act

The Secretary and the Attorney
General, in accordance with 5 U.S.C.
605(b), have reviewed their respective
proposed rules and, by approving them,
certify that these rules do not have a
significant economic impact on a
substantial number of small entities.
The proposed rules affect only
individual aliens and government
agencies.

Unfunded Mandates Reform Act of 1995

These rules will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

Neither of these rules is a major rule
as defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804.
Neither rule will result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

These rules have been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Departments have
determined that their respective rules
are significant regulatory actions under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review.
Accordingly, these rules have been
submitted to the Office of Management
and Budget for review.

There are no additional costs to the
Department of Justice in the
implementation of the proposed rules
other than the minimal amount of time
required for immigration judges to
explain the possibility that an alien may
be removed to a country other than
designated. Similarly, there are no
additional costs of the Department of
Homeland Security other than in the
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small number of cases in which
execution of an order of removal will be
to a country other than as previously
designated, in which officials of DHS
will be required to ensure compliance
with United States law and
international obligations. There are no
costs to individuals.

The benefits of the rule lie in the
clarification of the law and the
elimination of delay in effecting a small
number of removal orders, but these
benefits are not quantifiable. In some
cases, the individual alien will already
be in the custody of DHS and, therefore,
reducing the time required to execute an
order of removal will reduce the costs
of detaining that alien.

Executive Order 13132

These rules will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the respective
Departments have determined that these
rules do not have sufficient federalism
implications to warrant a federalism
summary impact statement.

Executive Order 12988

These rules meet the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Paperwork Reduction Act of 1995

These rules do not impose any new
reporting or recordkeeping requirements
under the Paperwork Reduction Act.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write the
individuals identified in the ADDRESSES
section.

List of Subjects
8 CFR Part 236

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 241

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 1236

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 1240

Administrative practice and
procedure, Aliens.

8 CFR Part 1241

Administrative practice and
procedure, Aliens, Immigration.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Chapter |

Authority and Issuance

Accordingly, for the reasons stated in
the joint preamble and pursuant to the
authority vested in me as the Secretary
of Homeland Security, chapter I of title
8 of the Code of Federal Regulations is
proposed to be amended as follows:

PART 236—APPREHENSION AND
DETENTION OF INADMISSIBLE AND
DEPORTABLE ALIENS; REMOVAL OF
ALIENS ORDERED REMOVED

1. The authority citation for 8 CFR
part 236 continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.

1103, 1182, 1224, 1225, 1226, 1227, 1231,
1362; 18 U.S.C. 4002, 4013(c)(4); 8 CFR part
2.

2.In §236.1, paragraph (c)(1) is
revised to read as follows:

§236.1 Apprehension, custody, and
detention.
* * * * *

(C] * * %

(1) In general. No alien described in
section 236(c)(1) of the Act may be
released from custody during removal
proceedings, except pursuant to section
236(c)(2) of the Act.

* * * * *

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

3. The authority citation for 8 CFR
part 241 continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.

1103, 1182, 1223, 1224, 1225, 1226, 1227,

1231, 1251, 1253, 1255, 1330, 1362; 18 U.S.C.

4002, 4013(c)(4); 8 CFR part 2.

4. Section 241.1 is revised to read as
follows:

§241.1 Final order of removal.

An order of removal becomes final in
accordance with 8 CFR 1241.1.
* * * * *

5. Section 241.3 is amended by
adding a new paragraph (d), to read as
follows:

§241.3 Detention of aliens during removal
period.
* * * * *

(d) Information regarding detainees.
Disclosure of information relating to
detainees shall be governed by the
provisions of 8 CFR 236.6.

* * * * *

§241.4 [Amended]

6. Section 241.4(k)(1)(i) is amended
by removing the phrase “because no
country currently will accept the alien,”
and by removing the phrase “removal of
the alien prior to expiration of the
removal period” in the first sentence.

7. Section 241.5 is amended by
revising paragraph (c)(1), to read as
follows:

§241.5 Conditions of release after removal
period.

* * * * *
(C) * *x %
(1) The alien cannot be removed in a

timely manner; or
* * * * *

§241.13 [Amended]

8. Section 241.13 is amended by:

a. Removing the phrase “to the
country to which the alien was ordered
removed and there is no third country
willing to accept the alien” in the first
sentence of paragraph (d)(1); and by

b. Adding the term “and”
immediately before the phrase “the
views of the Department of State” and
by removing the phrase ”, and the
receiving country’s willingness to
accept the alien into its territory” in the
first sentence of paragraph (f).

9. Section 241.15 is revised to read as
follows:

§241.15 Countries to which aliens may be
removed.

(a) Country. For the purposes of
section 241(b) of the Act (8 U.S.C.
1231(b)), the Secretary retains discretion
to remove an alien to any country
described in section 241(b) of the Act (8
U.S.C. 1231(b)), without regard to the
nature or existence of a government.

(b) Acceptance. For the purposes of
section 241(b) of the Act (8 U.S.C.
1231(b)), the Secretary retains discretion
to determine the effect, if any, of
acceptance or lack thereof, when an
acceptance by a country is required, and
what constitutes sufficient acceptance.

(c) Absence or lack of response. The
absence of or lack of response from a de
jure or functioning government
(whether recognized by the United
States, or otherwise) or a body acting as
a de jure or functioning government in
the receiving country does not preclude
the removal of an alien to a receiving
country.

(d) Prior commitment. No
commitment of acceptance by the
receiving country is required prior to
designation of the receiving country,
before travel arrangements are made, or
before the alien is transported to the
receiving country.

(e) Specific provisions regarding
acceptance. Where the Department
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cannot remove an alien under section
241(b)(2)(A)—(D) of the Act, acceptance
is not required to remove an alien to a
receiving country pursuant to section
241(b)(2)(E)(i)—(vi) of the Act. Where the
Department cannot remove an arriving
alien under section 241(b)(1)(A) or (B) of
the Act, acceptance is not required to
remove an alien to a receiving countr
pursuant to section 241(b)(1)(C)(i)-(iii)
of the Act.

(f) Interest of the United States
controlling. The Secretary or his
designee may designate a country
previously identified in section
241(b)(2)(A)—(D) of the Act when
selecting a removal country under
section 241(b)(2)(E) of the Act (and may
designate a country previously
identified in section 241(b)(1)(A) or (B)
of the Act when selecting an alternative
removal country under subsection
241(b)(1)(C) of the Act) if the Secretary
or his designee determines that such
designation is in the best interests of the
United States.

(g) Limitation on construction.
Nothing in this section shall be
construed to create any substantive or
procedural right or benefit that is legally
enforceable by any party against the
United States or its agencies or officers
or any other person.

10. Section 241.25(b) is revised to
read as follows:

§241.25 Deportation.

* * * * *

(b) Place to which deported. Any alien
(other than an alien crewmember or an
alien who boarded an aircraft or vessel
in foreign contiguous territory or an
adjacent island) who is ordered
excluded shall be deported to the
country where the alien boarded the
vessel or aircraft on which the alien
arrived in the United States. Otherwise,
the Secretary may, as a matter of
discretion, deport the alien to the
country of which the alien is a subject,
citizen, or national; the country where
the alien was born; the country where
the alien has a residence; or any other

country.
* * * * *

11. Section 241.31 is revised to read
as follows:
§241.31

An order of deportation becomes final
in accordance with 8 CFR 1241.31.

Final order of deportation.

§241.33 [Amended]

12. Section 241.33(a) is amended by:

a. Revising the second sentence in the
introductory text to read “An order of
deportation becomes final in accordance
with 8 CFR 1241.31.”; and

b. Removing paragraphs (a)(1), (2), (3),

and (4).
Dated: July 9, 2004.
Tom Ridge,
Secretary, Department of Homeland Security.

DEPARTMENT OF JUSTICE
8 CFR Chapter V
Authority and Issuance

Accordingly, for the reasons stated in
the joint preamble and pursuant to the
authority vested in me as the Attorney
General of the United States, chapter V
of title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 1236—APPREHENSION AND
DETENTION OF INADMISSIBLE AND
DEPORTABLE ALIENS; REMOVAL OF
ALIENS ORDERED REMOVED

1. The authority citation for part 1236
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.

1103, 1182, 1224, 1225, 1226, 1227, 1231,
1362; 18 U.S.C. 4002, 4013(c)(4).

2. Section 1236.1 is amended as
follows:

a. Paragraph (c)(1) is revised to read
as set forth below; and

b. Paragraph (f) is amended by
revising ““Service” to read ‘‘Department
of Homeland Security” in each place
that it appears.

§1236.1 Apprehension, custody, and
detention.
* * * * *

(C] * * %

(1) In general. No alien described in
section 236(c)(1) of the Act may be
released from custody during removal
proceedings, except pursuant to section
236(c)(2) of the Act.

* * * * *

3. Section 1236.2 is amended:

a. In paragraph (a) by removing the
paragraph designation and heading and

b. By removing paragraph (b).

§§1236.3, 1236.5, and 1236.6 [Removed]

4. Sections 1236.3, 1236.5 and 1236.6
are removed.

PART 1240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

5. The authority citation for part 1240
is revised to read as follows:
Authority: 8 U.S.C. 1103, 1182, 11864,

1224, 1225, 1226, 1227, 1229, 1229a, 1229b,
1229c¢, 1253, 1255, and 1362.

6. Section 1240.10 is amended by
revising paragraph (f) and removing
paragraph (g), to read as follows:

§1240.10 Hearing.
* * * * *

(f) Country of removal. With respect to
an arriving alien covered by section
241(b)(1) of the Act, the country, or
countries in the alternative, to which
the alien may be removed will be
determined pursuant to section
241(b)(1) of the Act. In any other case,
the immigration judge shall notify the
respondent that if he or she is finally
ordered removed, the country of
removal will in the first instance be the
country designated by the respondent,
except as otherwise provided under
section 241(b)(2) of the Act, and shall
afford him or her an opportunity then
and there to make such designation. The
immigration judge shall also identify for
the record a country, or countries in the
alternative, to which the alien’s removal
may be made pursuant to section
241(b)(2) of the Act if the country of the
alien’s designation will not accept him
or her into its territory, or fails to
furnish timely notice of acceptance, or
if the alien declines to designate a
country. In considering alternative
countries of removal, acceptance or the
existence of a functioning government is
not required with respect to an
alternative country described in section
241(b)(1)(C)(i)—(ii) of the Act or a
removal country described in section
241(b)(2)(E)(i)—(iv) of the Act. See 8 CFR
241.15.

7. Section 1240.12 is amended by
revising paragraph (c) and adding a new
paragraph (d), to read as follows:

§1240.12 Decision of the immigration
judge.
* * * * *

(c) Order of the immigration judge.
The order of the immigration judge shall
direct the respondent’s removal from
the United States, or the termination of
the proceedings, or other such
disposition of the case as may be
appropriate. The immigration judge is
authorized to issue orders in the
alternative or in combination as he or
she may deem necessary.

(d) Removal. When a respondent is
ordered removed from the United
States, the immigration judge shall
identify a country, or countries in the
alternative, to which the alien’s removal
may in the first instance be made,
pursuant to the provisions of section
241(b) of the Act. In the event that the
Department of Homeland Security is
unable to remove the alien to the
specified or alternative country or
countries, the order of the immigration
judge does not limit the authority of the
Department of Homeland Security to
remove the alien to any other country as
permitted by section 241(b) of the Act.
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PART 1241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

8. The authority citation for Part 1241
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.
1103, 1182, 1223, 1224, 1225, 1226, 1227,
1231, 1251, 1253, 1255, 1330, 1362; 18 U.S.C.
4002, 4013(c)(4).

§§1241.3, 1241.4, 1241.5, 1241.9, 1241.10,
1241.11, 1241.12, and 1241.13 [Removed]

9. Sections 1241.3, 1241.4, 1241.5,
1241.9, 1241.10, 1241.11, 1241.12, and
1241.13 are removed.

10. Section 1241.2 is revised to read
as follows:

§1241.2 Warrant of removal; detention of
aliens during removal period.

For the regulations of the Department
of Homeland Security with respect to
the detention and removal of aliens who
are subject to a final order of removal,
see 8 CFR part 241.

11. Section 1241.6 is amended by
revising paragraphs (a) and (b), to read
as follows:

§1241.6 Administrative stay of removal.

(a) An alien under a final order of
deportation or removal may seek a stay
of deportation or removal from the
Department of Homeland Security as
provided in 8 CFR 241.6.

(b) A denial of a stay by the
Department of Homeland Security shall
not preclude an immigration judge or
the Board from granting a stay in
connection with a previously filed
motion to reopen or a motion to
reconsider as provided in 8 CFR part
1003.

* * * * *

§1241.7 [Amended]

12. Section 1241.7 is amended by
removing the first sentence.

13. Section 1241.8 is revised to read
as follows:

§1241.8 Reinstatement of removal orders.

An alien who illegally reenters the
United States after having been
removed, or having departed
voluntarily, while under an order of
exclusion, deportation, or removal may
be removed from the United States by
reinstating the prior order. See 8 CFR
241.8. The alien has no right to a
hearing before an immigration judge in
such circumstances, except as provided
in 8 CFR 1208.2(c)(2)(i).

14. Section 1241.14 is amended by
revising paragraph (a), and removing
and reserving paragraphs (b), (c), and
(d), to read as follows:

§1241.14 Continued detention of
removable aliens on account of special
circumstances.

(a) Scope. This section provides for
the review of determinations by the
Department of Homeland Security to
continue the detention of particular
removable aliens found to be specially
dangerous. See 8 CFR 241.14.

(1) Applicability. This section applies
to the review of the continued detention
of removable aliens because the
Department of Homeland Security has
determined that release of the alien
would pose a special danger to the
public, where there is no significant
likelihood of removal in the reasonably
foreseeable future. This section does not
apply to aliens who are not subject to
the special review provisions under 8
CFR 241.13.

(2) Jurisdiction. The immigration
judges and the Board have jurisdiction
with respect to determinations as to
whether release of an alien would pose
a special danger to the public, as
provided in paragraphs (f) through (k) of
this section.

* * * * *

15. Section 1241.15 is revised to read
as follows:

§1241.15 Lack of jurisdiction to review
other country of removal.

The immigration judges and the Board
of Immigration Appeals have no
jurisdiction to review any determination
by officers of the Department of
Homeland Security under 8 CFR 241.15.

16. Section 1241.20 is revised to read
as follows:

§1241.20 Aliens ordered excluded.
For the regulations of the Department
of Homeland Security pertaining to the

detention and deportation of excluded
aliens, see 8 CFR 241.20 through 241.25.

§§1241.21, 1241.22, 1241.23, 1241.24, and
1241.25 [Removed]

17. Sections 1241.21 through 1241.25
are removed.

18. Section 1241.30 is revised to read
as follows:

§1241.30 Aliens ordered deported.

For the regulations of the Department
of Homeland Security pertaining to the
detention and deportation of aliens
ordered deported, see 8 CFR 241.30
through 241.33.

* * * * *

Dated: July 12, 2004.
John Ashcroft,
Attorney General.
[FR Doc. 04-16193 Filed 7-16—04; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

Cessna Aircraft Company Models 401,
401A, 401B, 402, 402A, 402B, 402C,
411, and 411A, and 414A Airplanes;
Notice of Public Meeting

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of public meeting.

SUMMARY: This document announces a
public meeting of interest to owners and
operators of Cessna Aircraft Company
(Cessna) Models 401, 401A, 401B, 402,
402A, 402B, 402C, 411, and 411A, and
414A airplanes. The purpose of the
meeting is to discuss technical issues
and proposed corrective actions related
to the potential of wing spar cap failure
due to undetected fatigue cracks.
DATES: The Federal Aviation
Administration (FAA) will hold the
public meeting on August 18, 2004,
starting at 8:30 a.m. at the Kansas City
Marriott Downtown, in Kansas City,
Missouri. Registration will begin at 8
a.m. on the day of the meeting.
ADDRESSES: We will hold the public
meeting at the Kansas City Marriott
Downtown, 200 NW 12th Street, Kansas
City, Missouri 64105.

If you are unable to attend, you may
mail comments and information to FAA,
Small Airplane Directorate, Continued
Operational Safety Branch, ACE-113,
901 Locust, Room 301, Kansas City,
Missouri 64106. You may also send
comments electronically to the
following addresses:
marvin.nuss@faa.gov or
larry.werth@faa.gov. If you send
comments electronically as attached
electronic files, the files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

We will give the same consideration
to any comments or information mailed
to us as those presented at the public
meeting.

FOR FURTHER INFORMATION CONTACT:

o For Requests to Present a Statement at
the Meeting: Contact Marv Nuss,
Aerospace Engineer, FAA, Small
Airplane Directorate, 901 Locust, Room
301, Kansas City, Missouri 64106;
telephone: (816) 329—-4117; facsimile:
(816) 329—4090; e-mail:
marvin.nuss@faa.gov.

e For Questions Regarding the
Previously Proposed ADs: Contact Paul
Nguyen, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
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telephone: (316) 946—4125; facsimile:
(316) 946-4107.

e For Requests for Special
Accommodations: Contact Larry Werth,
AD Coordinator, FAA, Small Airplane
Directorate, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—-4147; facsimile: (816) 329—
4149.

SUPPLEMENTARY INFORMATION:
Participation at the Public Meeting

What must I do to make a
presentation at the meeting? If you
would like to make a presentation at the
meeting, make your request to FAA no
later than 10 days prior to the meeting.
Submit these requests to Mr. Marv Nuss
as listed in the FOR FURTHER
INFORMATION CONTACT section of this
document. You should include a written
summary of your presentation with a
time estimate of your presentation.

Will FAA prepare an agenda? We will
prepare an agenda for this meeting. To
accommodate all presenters, we may
allocate less time for your presentation
than you requested. If you request to
present after the deadline, we will
schedule your presentation as time is
available. However, your name may not
appear on the agenda.

What if I need special equipment?
You should include in your
presentation request any special
audiovisual equipment that you need.
We will accommodate reasonable
requests.

Background

Why is the FAA conducting this
meeting? There have been concerns
about fatigue cracking on Cessna 400
series airplanes since the 1970s. In
1979, the FAA issued ADs to require
periodic inspection of Cessna 400 series
wing spars. The FAA evaluated fatigue
and crack growth analysis recently
performed by the Cessna Aircraft
Company and determined that the wing
spars of the Cessna 400 series require
modification and periodic inspection to
prevent in-flight wing separation. The
service history includes a 1999 accident
caused by a wing failure and six other
incidents where cracks were found
before the wing failed. To address this
airworthiness concern, the FAA issued
two NPRMs in May 2003 (that would
supersede two existing ADs on the
affected aircraft) to propose
incorporating a spar strap modification
on each wing spar.

Many owners of the affected aircraft
were vehemently opposed to the action
due to the high cost. To ensure that the
public had the opportunity to fully
communicate their concerns, the FAA:

¢ Extended the comment period an
additional 30 days beyond the initial 60-
day comment period;

o Reopened the comment period for
another 60 days; and

¢ Held a public meeting on March 3
and 4, 2004, in Herndon, Virginia.

After analyzing all information related
to this subject, the FAA decided not to
issue the new ADs as proposed. The
FAA has determined that the best way
to address the unsafe condition is for
the FAA, the public, and industry to
develop alternative solutions for
addressing the unsafe condition.
Accordingly, the FAA withdrew the
NPRMs on May 18, 2004 (69 FR 29672,
May 25, 2004) and is holding this
second meeting to continue this effort.

Public Meeting Procedures

What procedures should I follow for
this public meeting? If you plan to
attend the public meeting, please be
aware of the following:

o There is no admission fee or other
charge to attend or participate in this
meeting. You are responsible for your
own transportation and
accommodations for the meeting. The
meeting is open to all who requested in
advance to present or who register on
the day of the meeting. This is subject
to availability of space in the meeting
room.

e FAA representatives will conduct
the meeting. We will have a panel of
technical experts and managers to
discuss information on the subject.

e The public meeting is intended as
a forum to seek additional data and
supporting methodologies from
industry, the general public, and
operators. You must limit your
presentation and submittals to data of
this issue.

e The meeting will allow you to
present additional information not
currently available to FAA and an
opportunity for FAA to explain to you
the methodology and technical
assumptions that support our
conclusions.

o FAA experts, industry, and public
participants are expected to hold a full
discussion of all technical material
presented at the meeting. If you present
conclusions on this subject, you must
submit data that supports your
conclusions.

e We will try and accommodate all
speakers. In order to do this, we may
need to limit the time for presenters.

e We can make sign and oral
interpretation available at the meeting,
as well as an assistive listening device.
If you need this assistance, make your
request to FAA at least 10 days prior to
the public meeting.

¢ A court reporter will record the
discussions of the meeting. If you would
like to purchase a copy of the transcript,
you must contact the court reporter
directly. We will provide further
information at the meeting.

e We will review and consider all
material presented. Position papers or
materials may be accepted at the
discretion of the presiding officer. The
FAA requests that you provide 10
copies of all materials for distribution to
the panel members. You have the choice
on whether you want to present copies
of the material to the audience.

e The meetings are designed to solicit
public views and information.
Therefore, we will conduct the meeting
in an informal and nonadversarial
manner.

Issued in Kansas City, Missouri, on July 13,
2004.

Scott L. Sedgwick,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-16349 Filed 7-16—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 22
[Public Notice 4765]
RIN 1400-AB94

Schedule of Fees for Consular
Services, Department of State and
Overseas Embassies and Consulates;
Proposed Rule

AGENCY: Bureau of Consular Affairs,
State.
ACTION: Proposed rule.

SUMMARY: This rule proposes
adjustments in current fees for consular
services. These adjusted fees would take
effect on October 1, 2004. Specifically,
the rule makes changes in the Schedule
of Fees for Consular Services
(“Schedule of Fees” or ‘“‘Schedule”).
The primary objective of the
adjustments to the Schedule of Fees is
to ensure that the costs of consular
services are recovered through user fees
to the maximum extent appropriate and
permitted by law. The Department of
State has reviewed its current consular
fees in connection with completion of a
new cost of services study. As a result
of that review, there are nine proposed
fee changes on the Schedule, of which
seven are increases and two are
decreases of existing fees. Most notably,
the Schedule increases the Diversity
Visa Lottery surcharge for immigrant
visa application from $100 to $375 to
make this particular surcharge more
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consistent with the costs the
Department is authorized to recover
through the surcharge and with the full-
cost recovery basis on which other
consular fees are set and collected. In
addition, the Schedule incorporates
changes in the Department of Homeland
Security (DHS) fees that the Department
of State collects on behalf of DHS that
went into effect on April 30, 2004.
Certain consular services performed for
no fee are included in the Schedule so
that members of the public will be
aware of significant consular services
provided by the Department that they
may request and for which they will not
be charged. A minor technical change is
also being made in the Schedule by
combining the “no fee” service of loan
processing with the “no fee” services
relating to the welfare and whereabouts
of a U.S. citizen.

DATES: Written comments must be
received on or before August 18, 2004.
ADDRESSES: Interested persons are
invited to submit written comments to:
Office of the Executive Director, Bureau
of Consular Affairs, Department of State,
Suite H1004, 2401 E Street, NW.,
Washington, DC 20520. Individuals
submitting written comments are
requested to identify their comments as
“Comments on Schedule of Fees.”
Comments so addressed may be
submitted through the U.S. Postal
Service or by electronic mail to
fees@state.gov. This document may also
be viewed and comments submitted by
going to the “regulations.gov’’ Web site
at http://www.regulations.gov/
index.cfm.

FOR FURTHER INFORMATION CONTACT:
Phillip Min, Office of the Executive
Director, Bureau of Consular Affairs,
telefax: (202) 663—2499; e-mail:
fees@state.gov.

SUPPLEMENTARY INFORMATION:

Background

The majority of the Department of
State’s consular fees are established
pursuant to the general user charges
statute, 31 U.S.C. 9701, and/or 22 U.S.C.
4219, which, as implemented through
Executive Order 10718 of June 27, 1957,
authorizes the Secretary of State to
establish fees to be charged for official
services provided by embassies and
consulates. Fees established under these
authorities include fees for immigrant
and nonimmigrant visa processing, for
fingerprints, and for overseas citizens
services. In addition, a number of
statutes address specific fees. Passport
application fees (including the cost of
passport issuance and use) are
authorized by 22 U.S.C. 214, as are fees
for the execution of passport

applications. (This provision was
amended on November 29, 1999, by
Public Law 106-113, to permit
collection of a nonrefundable
application fee subject to promulgation
of implementing regulations, which are
at 22 CFR parts 51 and 53.) Section 636
of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996,
Public Law 104-208, 110 Stat. 3009—
703-704 (Sept. 30, 1996), authorizes
establishment of a diversity visa
application fee to recover the full costs
of the visa lottery conducted pursuant to
Sections 203 and 222 of the Immigration
and Nationality Act (INA), 8 U.S.C.
1153, 1202, but to be paid only by those
who are selected through the lottery
process and apply for a visa (so that
those who are selected and apply for a
visa pay the costs of participation for
those who registered in the lottery but
were not selected). Nonimmigrant visa
reciprocity fees are authorized and, in
fact, generally required, pursuant to
Section 281 of the INA, 8 U.S.C. 1351.
Notwithstanding the general rule of
reciprocity, however, a cost-based,
nonimmigrant visa processing fee for
the machine readable visa (MRV) and
for a combined border crossing and
nonimmigrant visa card (BCC) (22 CFR
41.32) is authorized by Section 140(a) of
the Foreign Relations Authorization Act,
Fiscal Years 1994 and 1995, Public Law
103-236 (April 30, 1994). Certain
persons are exempted by law or
regulation from payment of specific
fees. These exemptions are noted in the
fee schedule and include the
nonimmigrant visa fee exemptions set
forth in 22 CFR 41.107 for certain
individuals who engage in charitable
activities or who qualify for diplomatic
visas. In addition, aliens under age 15
are in certain circumstances entitled to
a combined MRV/BCC for a statutorily
established fee of $13, which is below
the full cost of service, pursuant to
Section 410 of Title III of the Commerce,
Justice, State Appropriations Act
enacted as part of the Omnibus FY 1999
Appropriations Act, Public Law 105—
277 (Oct. 21, 1998). Various statutes also
permit the Department to retain some of
the consular fees it collects. These are,
at present, the MRV and BCC fees, the
passport expedite fee, the fingerprint
fee, the ] Visa Waiver fee, the Diversity
Visa Lottery fee, and the Affidavit of
Support fee.

With the exception of nonimmigrant
visa reciprocity fees, which are
established based on the practices of
other countries, all consular fees are
established on a basis of cost recovery
and in a manner consistent with general
user charges principles, regardless of the

specific statutory authority under which
they are promulgated. As set forth in
OMB Circular A-25, the general policy
underlying user charges is that a
reasonable charge should be made to
each identifiable recipient for a
measurable unit or amount of
government service or property from
which the user derives a special benefit.
The OMB guidance covers all Federal
Government activities that convey
special benefits to recipients beyond
those that accrue to the general public.
The Department of State is required to
review consular fees periodically to
determine the appropriateness of each
fee in light of applicable provisions of
OMB Circular A-25. While services of
direct benefit to individuals,
organizations or groups should be paid
for by the users rather than by taxpayers
in general, the guidelines state that
services performed for the primary
benefit of the general public or the U.S.
Government should be supported by tax
revenues. The changes set forth in the
proposed Schedule of Fees reflect these
guidelines.

The last major update of the Schedule
of Fees was in 2002. Consistent with
OMB Circular A-25, the Department
conducted a cost-of-service study to
determine the current direct and
indirect costs associated with each
consular service the Department
provides, so that the Schedule could be
updated. The study was supervised by
the Bureau of Consular Affairs and
performed with the assistance of an
independent contractor. The contractor
and Department staff surveyed and
visited domestic and overseas consular
sites handling a representative sample
of all consular services worldwide. This
review attempted to identify the fully
allocated costs of consular services
(direct and indirect).

In situations where services are
provided often enough to develop a
reliable estimate of the average time
involved, the Schedule generally sets a
flat service fee. In other situations where
services are not provided often enough,
the fee was calculated based on the
consular hourly rate. In either case, the
fee is designed to recover some or all—
but not more than—actual fully
allocated costs the Department expects
to incur over the period that the
Schedule will be in effect. When the fee
is set below costs, the remaining cost is
either recovered through allocation to
related services for which fees are
charged, or will be covered by taxpayers
through appropriations. (Detailed
information concerning the
methodology of the study is available
from the Bureau of Consular Affairs.)
Based on this effort and subsequent
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analysis, the Department is now
proposing adjustments to the Schedule
of Fees. Notable changes to the schedule
are discussed below.

File Search and Verification of U.S.
Citizenship

The fee to search Department of State
files to verify an applicant’s U.S.
citizenship is being increased from $45
to $60. The $60 fee is still well below
the actual cost of the service, and the
remaining costs will continue to be
recovered through the passport fee
because this file search is almost always
associated with a passport application.
The fee is set slightly higher than the
$55 adult passport application fee
(which remains unchanged in the
proposed Schedule) in order to
encourage applicants to provide
adequate citizenship documentation
when applying for a passport rather
than to request a costly, time-intensive
file search by the Department to verify
their U.S. citizenship. The fee remains
below cost, however, to mitigate its
impact on U.S. citizens who have lost
all identification and need to have their
citizenship verified by the Department
of State so that they may obtain a
replacement passport.

Diversity Visa Lottery Surcharge for
Immigrant Visa Application

The Schedule increases the Diversity
Visa (DV) Lottery surcharge for a
diversity immigrant visa application
from $100 to $375. The Department has
legal authority to collect the surcharge
only from persons who are selected
through the lottery process and
therefore qualify to apply for a DV visa,
and to set it at a level sufficient to cover
the entire cost of running the lottery.
The current $100 DV fee recovers only
some of the costs of the program, with
remaining costs recovered through
appropriations. In order to make the DV
surcharge more consistent with the costs
the Department is authorized to recover
through the surcharge and with the full-
cost recovery basis on which other
consular fees are set and collected, the
proposed increase allows for full
recovery of all costs, both direct and
indirect, from those who are selected
through the lottery process and apply
for a DV visa. The fee will continue to
be collected from everyone selected in
the lottery who pursues an application
for DV status.

Affidavit of Support Review

The Affidavit of Support Review fee
is charged domestically for all Affidavits
of Support reviewed at the National
Visa Center to ensure that they are
properly completed before they are

forwarded to a consular post for
adjudication. The fee is being increased
from $65 to $70 to reflect the increase
in the cost of providing this service to
immigrant visa applicants. The actual
cost of the service will be recovered in
its entirety from the applicant through
this increased fee.

Determining Returning Resident Status

The fee for this service has increased
from $360 to $400. Even with the
increase, the full costs for this service
will not be recovered from the
applicant. The balance of the costs
associated with this service will still be
recovered through the Immigrant Visa
(IV) fee because immigrant visa
applicants themselves may eventually
benefit from the service of determining
returning resident status. The $40
increase in the fee is based on
maintaining this fee at the same
percentage of the actual cost of service
as the percentage used previously to set
this particular fee.

Transportation Letter for Legal
Permanent Residents of the U.S.

The proposed Schedule decreases the
fee for a transportation letter issued to
a Legal Permanent Resident Alien
(LPRA) who needs a transportation
letter to reenter the U.S. from $300 to
$165. The new fee reflects the unit cost
for this service as determined by the
recent cost-of-service study.

Waiver of 2 Year Residency
Requirement

The fee for this service has decreased
by $15, from $230 to $215. The fee
reflects the actual cost of providing this
service to J visa applicants as
determined by the recent cost-of-service
study.

Processing Letters Rogatory and
Foreign Sovereign Immunities Act
(FSIA) Judicial Assistance Cases

The fee for these services will
increase from $650 to $735. As with the
fee for the service of determining
returning resident status, this $735 does
not recover the full cost of the service.
The remaining costs are recovered
through appropriations because it is in
the interest of the United States
Government to support these
international legal processes. The $85
increase in the fee is based on
recovering the same percentage of the
actual cost of service as was recovered
by the previous fee.

Consular Time

The Schedule raises from $235 to
$265 the fee charged on an hourly basis
for consular time. This fee is charged for

fee services performed away from the
office or after normal working hours. It
is also the fee that is used as the basis
for fees for other services that are based
on consular time calculations, including
services related to vessels and seamen,
attending or taking depositions, sealing
and certifying depositions (increasing
the fee from $60 to $70), supervising
and swearing in witnesses for telephone
depositions, and making arrangements
for a deceased non-U.S. citizen family
member. The $265 reflects the actual
unit cost of this service on a full-cost
recovery basis, as determined by the
most recent cost-of-service study.

Loan Processing

The current Schedule lists loan
processing as item 13 and a separate ‘no
fee”” service in the category of arrests,
welfare and whereabouts, and related
services under the heading of Overseas
Citizens Services. In the new schedule,
this item is being combined with item
12, which is assistance regarding the
welfare and whereabouts of a U.S.
citizen, including child custody
inquiries. This is a purely technical
change in the Schedule to shorten it and
reflect that the kinds of loans covered by
former item 13 are aspects of the
Department’s no-fee welfare and
whereabouts work.

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as a proposed rule with a 30-day
provision for public comments.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
as defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
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annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule to be a “significant
regulatory action”” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. In addition, the
Department is exempt from Executive
Order 12866 except to the extent that it
is promulgating regulations in
conjunction with a domestic agency that
are significant regulatory actions. The
Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and
principles set forth in that Executive
Order. In addition, OMB has been
provided with an information copy of
the proposed regulation.

Executive Order 12988: Civil Justice
Reform

The Department has reviewed this
regulation in light of sections 3(a) and
3(b)(2) of Executive Order No. 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13132

This regulation will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements.

List of Subjects in 22 CFR Part 22

Consular services, Fees, Schedule of
fees for consular services, Passports and
visas.

Accordingly, an amendment to part
22 CFR part 22 is proposed as follows:

PART 22—[AMENDED]

1. The authority citation for part 22
continues to read as follows:

Authority: 8 U.S.C. 1153 note, 1351, 1351
note; 10 U.S.C. 2602(c); 22 U.S.C. 214,
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C.
9701; Pub. L. 105-277, 112 Stat. 2681 et seq.;
E.O. 10718, 22 FR 4632, 3 CFR, 1954-1958
Comp., p. 382; E.O. 11295, 31 FR 10603, 3
CFR, 1966—1970 Comp., p. 570.

2. Section 22.1 is revised to read as
follows:

§22.1 Schedule of fees.

The following table sets forth the U.S.
Department of State’s Schedule of Fees
for Consular Services:

SCHEDULE OF FEES FOR CONSULAR SERVICES

Iltem No.

Fee.

Passport and Citizenship Services

1. Passport Execution: Required for first-time applicants and others who must apply in person [01—Pass-

port Execution].
2. Passport Application Services for:

(a) Applicants age 16 or over (including renewals) [02—Adult Passport]
(b) Applicants under age 16 [03—Minor Passport]
(c) Passport amendments (extension of validity, name change, etc.) [04—Amendment]
3. Expedited service: Three-day processing and/or in-person service at a U.S. Passport Agency (not ap-

plicable abroad) [Expedited Service].

4. Exemptions: The following applicants are exempted from passport fees:

(a) Officers or employees of the United States and their immediate family members (22 U.S.C. 214)
and Peace Corps Volunteers and Leaders (22 U.S.C. 2504(a)) proceeding abroad or returning to

the United States in the discharge of their official duties [05—Passport Exempt].

(b) U.S. citizen seamen who require a passport in connection with their duties aboard an American

flag vessel (22 U.S.C. 214) [05—Passport Exempt].

(c) Widows, children, parents, or siblings of deceased members of the Armed Forces proceeding

abroad to visit the graves of such members (22 U.S.C. 214) [05—-Passport Exempt].

(d) Employees of the American National Red Cross proceeding abroad as members of the Armed

Forces of the United States (10 U.S.C. 2603) [05—Passport Exempt].

5. Travel Letter: Provided as an emergency accommodation to a U.S. citizen returning to the United
States when the consular officer is unable to issue a passport book. (Consular time charges, item 75,

may apply) [06—U.S.C. Travel Letter].

16. File search and verification of U.S. citizenship: When applicant has not presented evidence of citizen-
ship and previous records must be searched (except for an applicant abroad whose passport was sto-

len or lost abroad or when one of the exemptions is applicable) [07—PPT File Search]

7. Application for Report of Birth Abroad of a Citizen of the United States [08—Report Birth Abroad] .........

(item no. 8 through 10 vacant)

Overseas Citizens Services
Arrests, Welfare and Whereabouts, and Related Services

11. Arrest and prison visits

12. Assistance regarding the welfare and whereabouts of a U.S. citizen, including child custody inquiries

and processing of repatriation and emergency dietary assistance loans.

(item no. 13 vacant)

Death and Estate Services

14. Assistance to next-of-kin:

(a) After the death of a U.S. citizen abroad (providing assistance in disposition of remains, making ar-
rangements for shipping remains, issuing Consular Mortuary Certificate, and providing up to 20

original Consular Reports of Death).

$30.

$55.
$40.
No fee.
$60.

No fee.

No fee.
No fee.
No fee.

No fee.

$60.

$65.

No fee.
No fee.

No fee.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Iltem No.

Fee.

(b) Making arrangements for a deceased non-U.S. citizen family member (providing assistance in
shipping or other disposition of remains of a non-U.S. citizen) [11—Non U.S.C. Death].
15. Issuance of Consular Mortuary Certificate on behalf of a non-U.S. citizen [12—Non-U.S.C. Mort Cert]
16. Acting as a provisional conservator of estates of U.S. citizens:
(a) Taking possession of personal effects; making an inventory under an official seal (unless signifi-
cant time and/or expenses incurred).
(b) Overseeing the appraisal, sale, and final disposition of the estate, including disbursing funds, for-
warding securities, etc. (unless significant time and/or expenses incurred).
(c) For services listed in 16(a) or (b) when significant time and/or expenses are incurred [13—Estate
Costs].
(Items no. 17 through 20 vacant)

Nonimmigrant Visa Services

21. Nonimmigrant visa application and border crossing card processing fees (per person):

(a) Nonimmigrant visa [21—MRV ProCessing] .......cccovreieiiiiiieiiieiie sttt s

(b) Border crossing card—10 year (age 15 and over) [22—BCC 10 Year] ..

(c) Border crossing card—5 year (under age 15). For Mexican citizen, if parent or guardian has or is
applying for a border crossing card [23—BCC 5 Year].

22. Exemptions from nonimmigrant visa application processing fee:

(a) Applicants for A, G, C-3, NATO and diplomatic visas as defined in 22 CFR 41.26 [24—MRV Ex-
empt].

(b) Applicants for J visas participating in official U.S. Government-sponsored educational and cultural
exchanges [24—MRV Exempt].

(c) Replacement machine-readable visa when the original visa was not properly affixed or needs to
be reissued through no fault of the applicant [24—MRV Exempt].

(d) Applicants exempted by international agreement as determined by the Department, including
members and staff of an observer mission to United Nations Headquarters recognized by the UN
General Assembly, and their immediate families [24—MRV Exempt].

(e) Applicants traveling to provide charitable services as determined by the Department [24—MRV
Exempt].

(f) U.S. Government employees traveling on official business [24—MRV Exempt] ........cccccovenerieennenne.

23. Nonimmigrant visa issuance fee, including border-crossing cards [25—NIV Issuance Reciprocal] .........
24. Exemptions from nonimmigrant visa issuance fee:

(a) An official representative of a foreign government or an international or regional organization of
which the U.S. is a member; members and staff of an observer mission to United Nations Head-
quarters recognized by the UN General Assembly; and applicants for diplomatic visas as defined
under item 22(a); and their immediate families [26—NIV Issuance Exempt].

(b) An applicant transiting to and from the United Nations Headquarters [26—NIV Issuance Exempt]

(c) An applicant participating in a U.S. Government-sponsored program [26—NIV Issuance Exempt] ..

(d) An applicant traveling to provide charitable services as determined by the Department [26—NIV
Issuance Exempt].

(Items no. 25 through 30 vacant)

Immigrant and Special Visa Services

31. Filing immigrant visa petition (collected for the Bureau of U.S. Citizenship and Immigration Services):
(a) Petition to classify status of alien relative for issuance of immigrant visa [81—USCIS |-130 Peti-
tion].
(b) Petition to classify orphan as an immediate relative [82—USCIS [-600 Petition] .........cccccevveernennns
32. Immigrant visa application processing fee (per person) [31—IV Application] ........cccccoviriienienienieenineens
33. Diversity Visa Lottery surcharge for lottery participation (per person applying for an immigrant visa as
a result of the lottery program) [32—DV Processing].
34. Affidavit of Support Review (only when AOS is reviewed domestically) ..........ccoceiieeniiriieniieenienieeienne
35. Special visa services:
a) Determining Returning Resident Status [33—Returning Resident] ..........ccocceiieiiiniiiiccnieneeeee
b) Transportation letter for Legal Permanent Residents of U.S. [34—LPR Transportation Letter] ........
c) Waiver of 2-year residency requirement [J WaIVET] .......coceiiiiiiiiiiienieeiee et
d) Waiver of immigrant visa ineligibility (collected for the Bureau of U.S. Citizenship and Immigration
Services) [83—IV Waiver].
(e) Refugee or significant public benefit parole case processing [35—Refugee/Parole] ..........ccccceeveenne
(f) U.S. visa fingerprinting [836—Fingerprints] ........ccoccoereeriiiiinieeee e
(Item no. 36 through 40 vacant)

(
(
(
(

Documentary Services

41. Providing notarial service:
(a) First service (seal) [41—Notarial] ... e
(b) Each additional seal provided at the same time in connection with the same transaction [42—Ad-
ditional Notar].
42. Certification of a true copy or that no record of an official file can be located (by a post abroad):
(@) First copy [43—Certified COPY] ....eerreeieriiriierieniierte sttt sttt ettt st s sne e nne e e
(b) Each additional copy provided at the same time [44—Additional Copy]
43. Provision of documents, certified copies of documents, and other certifications by the Department of
State (domestic):

Consular time (item 75) plus ex-
penses.

$60.

No fee.

No fee.

Consular time (item 75) and/or ex-
penses.

$100.
$100.
$13.
No fee.
No fee.

No fee.

No fee.

No fee.

No fee.
Reciprocal.

No fee.

No fee.
No fee.
No fee.

$185.

$525.
$335.
$375.

$70.

$400.
$165.
$215.
$250.

No fee.
$85.

$30.
$20.

$30.
$20.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Iltem No.

Fee.

(a) Documents relating to births, marriages, and deaths of U.S. citizens abroad originally issued by a
U.S. Embassy or Consulate.

(b) Issuance of Replacement Report of Birth ADroad ............ccoocieiiiiiiiiiiiie e

(c) Certified copies of documents relating to births and deaths within the former Canal Zone of Pan-
ama from records maintained by the Canal Zone Government from 1904 to September 30, 1979.

(d) Certifying a copy of a document or extract from an official passport record .........ccccocceenierieeniennnns

(e) Certifying that no record of an official file can be located [45—Brth/Mar/Death/No Record]

(f) Each additional copy provided at same time [46—Additional Cert] .........ccccooeririeniriencieereeeeeene

44. Authentications (by posts abroad):

(a) Authenticating a foreign notary or other foreign official seal or signature ...........cccocoeiiiiiiiiencnenen.

(b) Authenticating a U.S. federal, state, or territorial Seal ............cocciiiiiiiiiiiiii e

(c) Certifying to the official status of an officer of the United States Department of State or of a for-
eign diplomatic or consular officer accredited to or recognized by the United States Government.

(d) Each authentication [47—AuthentiCation] ...........cooiiiiiiiiie e

45. Exemptions: Notarial, certification, and authentication fees or passport file search fees will not be
charged when the service is performed:

(a) At the direct request of any federal government agency, any state or local government, the Dis-
trict of Columbia, or any of the territories or possessions of the United States (unless significant
costs would be incurred) [48—Documents Exempt].

(b) With respect to documents to be presented by claimants, beneficiaries, or their witnesses in con-
nection with obtaining federal, state, or municipal benefits [48—Documents Exempt].

(c) For U.S. citizens outside the United States preparing ballots for any public election in the United
States or any of its territories [48—Documents Exempt].

(d) At the direct request of a foreign government or an international agency of which the United
States is a member if the documents are for official noncommercial use [48—Documents Exempt].

(e) At the direct request of a foreign government official when appropriate or as a reciprocal courtesy
[48—Documents Exempt].

(f) At the request of direct hire U.S. Government personnel, Peace Corps volunteers, or their depend-
ents stationed or traveling officially in a foreign country [48—Documents Exempt].

(g) With respect to documents whose production is ordered by a court of competent jurisdiction [48—
Documents Exempt].

(h) With respect to affidavits of support for immigrant visa applications [48—Documents Exempt] .......

(i) With respect to endorsing U.S. Savings Bonds Certificates [48—Documents Exempt] ...........c.cc......

(Item no. 46 through 50 vacant)

Judicial Assistance Services
51. Processing letters rogatory and Foreign Sovereign Immunities Act (FSIA) judicial assistance cases, in-
cluding providing seal and certificate for return of letters rogatory executed by foreign officials: [51—Let-
ters Rogatory]
S22 S T TSRS
52. Taking depositions or executing commissions to take testimony:

(a) Scheduling/arranging appointments for depositions, including depositions by video teleconference
(per daily appointment) [53—Arrange Depo].

(b) Attending or taking depositions, or executing commissions to take testimony (per hour or part
thereof) [54—Depose/Hourly].

(c) Swearing in witnesses for telephone depositions [55—Telephone Oath] .........ccccocvrveviriencneennenne.

(d) Supervising telephone depositions (per hour or part thereof over the first hour) [56—Supervise Tel
Depo].

(e) Providing seal and certification of depositions [57—Deposition Cert] .........cccoceerieiniiiieiniiiieeieeee

53. Exemptions: Deposition or executing commissions to take testimony. Fees will not be charged when
the service is performed:

(a) At the direct request of any federal government agency, any state or local government, the Dis-
trict of Columbia, or any of the territories or possessions of the United States (unless significant
time required and/or expenses would be incurred) [58—Judicial Exempt].

(b) Executing commissions to take testimony in connection with foreign documents for use in criminal
cases when the commission is accompanied by an order of Federal court on behalf of an indigent
party [59—Indigent Test].

(Item no. 54 through 60 vacant)

Services Relating to Vessels and Seamen

61. Shipping and Seaman’s services: Including but not limited to, recording a bill of sale of a vessel pur-
chased abroad, renewal of a marine radio license, and issuance of certificate of American ownership
[61—Shipping Bill of Sale].

[62—ShippiNg RATIO LISC] ....eeiueeeeieiiiieitie ettt ettt b e bt st e et e e s as e e nbeesaeeenneesaneenbeeanne

[63—Shipping Cert AM OWN] ....ooiiiiiiiiie ettt ettt et et e e b e sae e et e e s s e e s bt e saneesbeesneensneeane
(ST S 1T o] o)1 To 1Yo ST PRTPSPUUPN

(Item no. 62 through 70 vacant)

Administrative Services
71. Non-emergency telephone calls [70—TOll Call COSE] ........eiiiiriiiiiiiiierie e

No fee.

No fee.
No fee.
No fee.
No fee.
No fee.
No fee.

No fee.
No fee.

$735.

$735.
$475.
$265 per hour plus expenses.

$265.
$265 per hour plus expenses.

$70.

No fee.

No fee.

Consular time (ltem 75) plus
penses.

Consular time (ltem 75) plus
penses.

Consular time (ltem 75) plus
penses.

Consular time (ltem 75) plus
penses.

Long distance charge plus.

ex-

ex-

ex-
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Iltem No.

Fee.

[71—TOll COSt SUICNAIGE] ...ttt ettt a et sae et sa e et e sbe e s e bt e s e nbeenneneens
72. Setting up and maintaining a trust account: For one year or less to transfer funds to or for the benefit

of a U.S. citizen in need in a foreign country [73—OCS Trust].

73. Transportation charges incurred in the performance of fee and no-fee services when appropriate and

necessary [74—Transportation].

$10.
$30.

Expenses incurred.

74. Return check processing fee [75—Return Check] ........cocooiiiiiiiiiiii e $25.

75. Consular time charges: As required by this schedule and for fee services performed away from the of- | $265.
fice or during after-duty hours (per hour or part thereof/per consular employee) [76—Consular Time].

76. Photocopies (per page) [77—PhotOCOPY] ....couuiiiieiiiiiieiie ettt e $1.

(Item no. 77 through 80 vacant)

Dated: July 7, 2004.
Grant S. Green,

Under Secretary of State for Management,
Department of State.

[FR Doc. 04-16363 Filed 7-16—04; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106681-02]
RIN 1545-BA59

Modification of Check the Box; Hearing
Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed rulemaking that
clarify that qualified REIT subsidiaries,
qualified subchapter S subsidiaries, and
single owner eligible entities that are
disregarded as entities separate from
their owners are treated as separate
entities for purposes of any Federal tax
liability for which the entity is liable.
DATES: The public hearing originally
scheduled for Thursday, July 22, 2004,
at 10 a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT:
Treena Garrett of the Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedure and Administration), (202)
622-7180 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Thursday, April 1,
2004, (69 FR 17117), announced that a

public hearing was scheduled for
Thursday, July 22, 2004, at 10 a.m. in
the Auditorium, Internal Revenue
Service Building, 1111 Constitution
Avenue, NW., Washington, DC. The
subject of the public hearing is proposed
regulations under sections 856 and 1361
of the Internal Revenue Code. The
public comment period for these
proposed regulations expired on
Wednesday, June 30, 2004. Outlines of
oral comments were due on Thursday,
July 1, 2004.

The notice of proposed rulemaking
and notice of public hearing instructed
those interested in testifying at the
public hearing to submit a request to
speak and an outline of the topics to be
addressed. As of Tuesday, July 13, 2004,
no one has requested to speak.
Therefore, the public hearing scheduled
for Thursday, July 22, 2004, is
cancelled.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 04-16234 Filed 7—16—04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-121475-03]
RIN 1545-BC61

Qualified Zone Academy Bonds;
Obligations of States and Political
Subdivisions; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed rulemaking
relating to qualified zone academy
bonds and the obligations of States and
political subdivisions.

DATES: The public hearing originally
scheduled for Wednesday, July 21,
2004, at 10 a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT: Guy
R. Traynor of the Publication &
Regulations Branch, Procedures &
Administration, Associate Chief
Counsel, 202—622-3693 (not a toll-free
number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appearing in the
Federal Register on Friday, March 26,
2004 (69 FR 15747), announced that a
public hearing was scheduled for July
21, 2004 at 10 a.m., in the auditorium
of the Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. The subject of the public hearing is
proposed regulations under section
1397E, of the Internal Revenue Code.
The public comment period for these
proposed regulations expired on June
24, 2004.

The notice of proposed rulemaking
and notice of public hearing instructed
those interested in testifying at the
public hearing to submit a request to
speak and an outline of topics to be
addressed by July 12, 2004. As of July
13, 2004, no one has requested to speak.
Therefore, the public hearing scheduled
for July 21, 2004, is cancelled.

Guy R. Traynor,

Federal Register Liaison, Publications &
Regulations Br., Legal Processing Division,
Associate Chief Counsel (Procedures &
Administration).

[FR Doc. 04-16235 Filed 7-16—04; 8:45 am]|

BILLING CODE 4830-01-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 902
[SATS No. AK-006]

Alaska Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Alaska
regulatory program (hereinafter, the
“Alaska program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Alaska
proposes revisions to and additions of
rules about the description of hydrology
and geology; protection of fish and
wildlife; protection of the hydrologic
balance; the requirement that certain
plans be designed, constructed, and/or
certified by a registered professional
engineer; the small operator assistance
program; bonding; topsoil protection;
the western alkaline mine initiative;
design precipitation events; stream
channel protection; impoundment
design and construction; water
monitoring; blasting; coal mine waste,
refuse piles and excess spoil; thick and
thin overburden; auger mining;
inspection of abandoned sites;
administrative procedures for civil
penalties; individual civil penalties;
petitions to designate areas unsuitable
for mining; underground mining,
subsidence, and replacement of
drinking water supplies; extraction of
coal incidental to extraction of other
minerals; and definitions. Alaska also
proposed to demonstrate that a
reference to the Alaska Dam Safety rules
incorporates the hazard evaluation in
accordance with the Natural Resources
Conservation Service (NRCS) Technical
Release 60 (TR—60); the necessity for an
exemption from topsoil removal where
permafrost or cold weather conditions
exist in the State, that the Commissioner
of the Alaska Program (Commissioner)
can determine who should approve
minimum requirements for shrub
stocking and planting arrangements on
land where the post-mining land use is
designated as fish and wildlife habitat,
recreation, shelter belts, and forestry;
that no prime farmlands exist in the
State; and that notarization of a certified
statement in a bond release application
is not necessary for the statement to be
enforceable. Alaska intends to revise its
program to be consistent with the

corresponding Federal regulations and
SMCRA.

This document gives the times and
locations that the Alaska program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until 4
p-m., m.d.t. August 18, 2004. If
requested, we will hold a public hearing
on the amendment on August 13, 2004.
We will accept requests to speak until

4 p.m., m.d.t. on August 3, 2004.

ADDRESSES: You may submit comments,
identified by AK-006, by any of the
following methods:

e E-mail: jfulton@osmre.gov. Include
AK-006 in the subject line of the
message.

e Mail: James F. Fulton, Chief, Denver
Field Division Office of Surface Mining
Reclamation and Enforcement, P.O. Box
No. 4666, Denver, CO 80201-6667.

e Hand Delivery/Courier: James F.
Fulton, Chief Denver Field Division,
Office of Surface Mining, Reclamation
and Enforcement, 1999 Broadway, Suite
3320, Denver, CO 80202-5733.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Alaska program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. You may receive one free copy
of the amendment by contacting Office
of Surface Mining Reclamation and
Enforcement (OSM’s) Denver Field
Division. In addition, you may review a
copy of the amendment during regular
business hours at the following
locations:

James F. Fulton, Chief, Denver Field
Division, Office of Surface Mining
Reclamation and Enforcement, P.O.
Box No. 4666, 1999 Broadway, Suite
3320, Denver, CO 80201-6667, 303—
844-1400 extension 1424,
jfulton@osmre.gov.

Stan Foo, Mining Chief, Division of
Mining, Land and Water, Alaska
Department of Natural Resources, 550
W. 7th Avenue, Suite 900D,
Anchorage, AK 99501, (907) 269—
8503, stanf@dnr.state.ak.us.

FOR FURTHER INFORMATION CONTACT:
James F. Fulton Telephone: 303—-844—
1400 ext. 1442. Internet:
Jfulton@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Alaska Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Alaska Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Alaska
program on March 23, 1983. You can
find background information on the
Alaska program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the Alaska program in the March 23,
1983, Federal Register (48 FR 12274).
You can also find later actions
concerning Alaska’s program and
program amendments at 30 CFR 902.10,
902.15 and 902.16.

II. Description of the Proposed
Amendment

By letter dated May 11, 2004, Alaska
sent us a proposed amendment to its
program, (State Amendment Tracking
System (SATS) No. AK-006,
administrative record No. AK-9) under
SMCRA (30 U.S.C. 1201 et seq.). Alaska
sent the amendment in response to
portions of letters dated May 7, 1986,
December 16, 1988, February 7, 1990,
June 4, 1996, and June 19, 1997
(administrative record Nos. AK-01, AK—
03, AK—06, AK—07 and AK—09), that we
sent to Alaska in accordance with 30
CFR 732.17(c). Alaska also submitted
the amendment in response to required
program amendments codified at 30
CFR 902.16(a) and (b). Alaska submitted
one provision at its own initiative. The
full text of the program amendment is
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available for you to read at the locations
listed above under ADDRESSES.

Specifically, Alaska proposes to make
the following additions or revisions to
its rules.

Description of Hydrology and Geology

Revise 11 Alaska Annotated Code
(AAC) 90.043(b), concerning hydrology
and geology, to require that all water
quality analyses performed to meet the
requirements of 11 AAC 90.043, 11 AAC
90.047, or 11 AAC 90.049, must be
conducted according to the
methodology in the most current edition
of the Standard Methods for the
Examination of Water and Wastewater,
or the methodology in 40 CFR 136 and
40 CFR 434.

Revise 11 AAC 90.045(a) by requiring
a description of the geology within the
permit and adjacent areas to include the
deeper of either the stratum
immediately below the lowest coal seam
to be mined or any aquifer below the
lowest coal seam to be mined which
may be adversely impacted by mining,
and to require that the description shall
include the areal and structural geology
of the permit and adjacent areas, and
other parameters which influence the
required reclamation and the
occurrence, availability, movement,
quantity, and quality of potentially
impacted surface and ground waters.

Add 11 AAC 90.045(b) to require that
test borings, or core samples from the
proposed permit area must be collected
and analyzed down to and including the
deeper of either the stratum
immediately below the lowest coal seam
to be mined, or any aquifer below the
lowest coal seam to be mined that may
be adversely impacted, and to state what
the analysis must include.

Add 11 AAC 90.045(c) to allow the
Commissioner to require, at his or her
discretion, that test borings or core
samplings be collected and analyzed to
greater depths within the proposed
permit area or, for the area outside the
proposed permit area, to provide for
evaluation of the impact of the proposed
activities on the hydrologic balance.

Add 11 AAC 90.045(d) to require that
an application for an underground mine
include a separate description of the
geology of the area proposed to be
affected by surface operations and
facilities, surface land overlying coal to
be mined, and the coal to be mined, and
to state what must be included in the
description.

Protection of Fish and Wildlife

Add 11 AAC 90.045(e) to provide an
opportunity for an applicant to request
that the requirements of 11 AAC
90.045(b) and (d) be waived, and require

that the Commissioner will, in his or her
discretion, grant the request upon a
written determination that the
requirement is unnecessary because
other equivalent information is
available.

Revise 11 AAC 90.057, concerning
fish and wildlife information, by adding
that upon request, the Commissioner
shall provide the resource information
and the protection and enhancement
plan to the U.S. Department of the
Interior, Fish and Wildlife Service
(Service) regional or field office for their
review, and that the information shall
be provided within 10 days of receipt of
the request from the Service.

Revise 11 AAC 90.457(c)(3) to require,
for areas to be developed for fish and
wildlife habitat, recreation, shelter belts,
or forest products, that minimum
stocking and planting arrangements be
specified by the Commissioner, or his
designee, on the basis of local
conditions.

Protection of the Hydrologic Balance

Add 11 AAC 90.085(e), concerning
the plan for protection of the hydrologic
balance, to tie the cumulative
hydrologic impact assessment to the
“cumulative impact area.”

Revise 11 AAC 90.349(1), concerning
discharge of water or coal mine waste
into an underground mine, to prohibit
such discharge unless the operator
demonstrates that the discharge will
minimize disturbance to the hydrologic
balance on the permit area, prevent
material damage outside the permit area
and otherwise eliminate public hazards
resulting from surface mining activities.

Design, Construction and/or
Certification By a Registered
Professional engineer

Revised 11 AAC 90.089(a)(1) and
90.336(a) to require that the design and
construction of a siltation structure,
temporary or permanent impoundment,
and coal mine waste dam or
embankment, be prepared and certified
by, or under the direction of, a
registered professional engineer who is
experienced or trained in the design and
construction of impoundments.

Revise 11 AAC 90.337(a) to require
that each permanent or temporary
impoundment must be inspected by, or
under the supervision of, a registered
professional engineer or other qualified
professional specialist under the
direction of a professional engineer, and
that the professional engineer or
specialist shall be experienced or
trained in the construction of
impoundments.

Revise 11 AAC 90.491(f)(1) to require
that plans and drawings for primary

roads be prepared by, or under the
direction of, and certified by a qualified
registered professional engineer or a
qualified registered professional land
surveyor, with experience or training in
the design and construction of roads.

Small Operator Assistance Program

Revise 11 AAC 90.173(a)(2), to allow
eligibility for assistance under the small
operator assistance program if the
applicant establishes that the probable
total, actual, and attributed production
for each year of the permit will not
exceed 300,000 tons.

Revise 11 AAC 90.173(b)(2) and (3) to
determine that production will be
attributed to the applicant based upon,
respectively, (1) the pro rata share of
coal produced by operations in which
the applicant owns more than ten
percent interest, or (2) all coal produced
by persons who own more than ten
percent of the applicant or who directly
or indirectly control the applicant by
reason of stock ownership, direction of
the management, or in any other
manner.

Revise 11 AAC 90.179(a), concerning
data required in an application for small
operator assistance, to allow the
Commissioner to require, in order for
the applicant to determine the probable
hydrologic consequences of the
operation, drilling and a statement of
the results of test borings or core
samplings from the proposed permit
area.

Add 11 AAC 90.179(b) to require data,
in an application for assistance under
the small operator program, sufficient
for (1) the development of cross-section
maps and plans required by 11 AAC
90.065, (2) the collection of
archaeological and historic information
and related plans required by 11 AAC
90.041 and any other archaeological and
historic information required by the
Commissioner, (3) pre-blast surveys
required by 11 AAC 90.373, (4) the
collection of site-specific resources
information, (5) the production of
protection and enhancement plans for
fish and wildlife habitats required by 11
AAC 90.057 and 11 AAC 90.423, and (6)
information and plans for any other
environmental values required by the
Commissioner under the Act.

Add 11 AAC 90.179(c) to require that
data collected under the small operator
assistance program must be made
available to interested persons as
provided in Alaska Statutes (AS)
27.21.100.

Revise 11 AAC 90.185(a)(4) and (5) to
require that an applicant for assistance
under the small operator program shall
reimburse the department for the cost of
services rendered under 11 AAC 90.179
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if the applicant has actual and attributed
production of coal exceeding 300,000
tons during any consecutive 12-month
period during the term of the permit for
which the assistance is provided; or
transfers, sells, or assigns the permit to
another person whose total actual and
attributed production exceeds 300,000
tons during any consecutive 12-month
period of the remaining term of the
permit (in this case, the applicant and
its successor are jointly and severally
obligated to reimburse the department).

Bonding

Revise 11 AAC 90.201(d), concerning
incremental bonding, to require that the
independent increments must be of
sufficient size and configuration to
provide for efficient reclamation
operations should reclamation by the
regulatory authority become necessary.

Add 11 AAC 90.201(f), concerning the
requirement to file a bond, to require
that the operator maintain adequate
bond coverage at all times and to state
that, except as provided in 11 AAC
90.209(c), operating without a bond is a
violation of a condition upon which the
permit is issued.

Revise 11 AAC 90.211(a), concerning
bond release procedure and criteria, to
require the permittee to include in the
application for each phase of bond
release, a statement which certifies that
all applicable reclamation activities
have been accomplished in accordance
with the requirements of AS 27.21, 11
AAC 90, and the approved reclamation
plan.

Topsoil Protection

Revise 11 AAC 90.311(g), concerning
the removal of topsoil, to provide an
exemption, based on accepted
construction and reclamation practices
for arctic permafrost or similar cold-
weather conditions, from the
requirements for removal, stockpiling,
and redistribution of topsoil and other
materials, if the Commissioner
authorizes the handling of the material
as part of the backfilling and grading
process under 11 AAC 90.441 and 11
AAC 90.443.

Revise 11 AAC 90.443(k)(2),
concerning backfilling and grading
requirements, to require that all topsoil
be removed segregated, stored and
redistributed in accordance with 11
AAC 90.311 to 90.315.

Western Alkaline Mine Initiative

Revise 11 AAC 90.323(a), concerning
water quality standards, to refer to an
exception at 11 AAC 90.323(b) from the
requirement that any discharge of water
from an underground working to surface
water and all surface drainage from the

disturbed area, including any disturbed
area that has been graded, seeded, or
planted, must pass through one or more
siltation structures before leaving the
permit area, unless the Commissioner
finds that conditions such as permafrost
or ice-covered ponds will allow the
drainage to meet applicable State and
Federal water quality laws and
regulations without treatment, and until
removal is approved by the
Commissioner under 11 AAC 90.331(e).

Revise 11 AAC 90.323(b) to state that
the Commissioner may allow other
sediment control measures for primary
sediment control for disturbed areas that
have been regraded, respread with
topsoil, and stabilized against erosion, if
the Commissioner and the
Environmental Protection Agency have
approved the use of best management
practices as the effluent limitation.

Revise 11 AAC 90.323(c) to require
that the operator shall meet all
applicable Federal and State water
quality laws and regulations for the
mixed drainage from the permit area
when there is mixing of drainage from
disturbed, reclaimed, and undisturbed
areas.

Revise 11 AAC 90.331(e), concerning
siltation structures, to state that unless
removal is authorized under 11 AAC
90.232(b), a siltation structure may not
be removed before the Commissioner’s
approval under 11 AAC 90.323(b), the
untreated drainage from the disturbed
area meets, and is expected to
permanently meet, the applicable State
and Federal water quality laws and
regulations for the receiving stream
(after the disturbed area has been
stabilized and revegetated), and no
earlier than two years after the last
augmented seeding.

Design Precipitation Events

Revise 11 AAC 90.325(b) and (c) to
require that each temporary and
permanent diversion be designed and
constructed to pass, respectively, the 2-
year, 6-hour, and the 10-year, 6-hour,
discharge, or larger event specified by
the Commissioner.

Revise 11 AAC 90.327(b)(2) to require
that each stream channel diversion be
designed and constructed so that the
combination of channel, bank, and flood
plain configurations will be adequate to
pass safely the 10-year, 6-hour,
discharge for temporary diversions, the
100-year, 6-hour, discharge for
permanent diversions, or larger events
specified by the Commissioner based on
the period of use and local conditions,
and to require that the capacity of the
channel itself must be at least equal to
the capacity of the unmodified stream

channel immediately upstream and
downstream from the diversion.

Revise 11 AAC 90.331(d)(1),
concerning siltation structures, to
require that each sedimentation pond
must be designed, constructed, and
maintained to contain or treat the 10-
year, 24-hour precipitation event
(“design event”) unless a lesser design
event is approved by the Commissioner
based on terrain, climate, other site-
specific conditions and on a
demonstration by the operator that the
effluent limitations of 11 AAC 90.323
will be met.

Add 11 AAC 90.331(h), concerning
other treatment facilities, to require (1)
other treatment facilities shall be
designed to treat the 10-year, 24-hour
precipitation event unless a lesser
design event is approved by the
Commissioner based on terrain, climate,
other site-specific conditions and a
demonstration by the operator that the
effluent limitations of 11 AAC 90.323
will be met; and (2) other treatment
facilities shall be designed in
accordance with the applicable
requirements of this section.

Revise 11 AAC 90.336(b)(1) and (2) to
require that impoundments must
contain a combination of principal and
emergency spillways designed and
constructed to pass safely the design
peak discharge with the following
recurrence interval, or larger event
specified by the Commissioner based on
the period of use and local conditions,
(1) for a temporary impoundment, the
25-year, 6-hour, discharge; or (2) for a
permanent impoundment, the 100-year,
6-hour, discharge.

Revise 11 AAC 90.391(n) to require
that surface water runoff from the areas
adjacent to and above valley fills must
be diverted away from the fill, and
surface runoff from the fill itself must be
diverted into stabilized diversion
channels designed to pass safely the
100-year 6-hour discharge or larger
event specified by the Commissioner
based on local conditions.

Revise 11 AAC 90.407(c) to require
that surface runoff that may cause
instability or erosion of the coal mine
waste dam or embankment must be
diverted into stabilized channels
designed to pass safely the 100-year 6-
hour discharge.

Stream Channel Protection

Revise 11 AAC 90.327(b)(1),
concerning stream channel diversions,
to clarify the meaning of “erosion
control structures” by adding that they
are features such as channel lining
structures, retention basins, and
artificial roughness structures used in
diversions.
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Add 11 AAC 90.491(f)(3) to require
that natural stream channels shall not be
altered or relocated without the prior
approval of the Commissioner in
accordance with 11 AAC 90.321 through
11 AAC 90.327 and 11 AAC 90.353.

Add 11 AAC 90.491(f)(4) to require
that, except as provided in 11 AAC
90.491(e), structures for perennial or
intermittent stream channel crossings
shall be made using bridges, culverts,
low-water crossings, or other structures
designed, constructed, and maintained
using current, prudent engineering
practices, and that the Commissioner
shall ensure that low-water crossings are
designed, constructed, and maintained
to prevent erosion of the structure or
streambed and additional contributions
of suspended solids to steam flow.

Impoundment Design and Construction

Revise 11 AAC 90.336(f), concerning
impoundment design and construction,
to correct the reference to the Alaska
Dam Safety Program at 11 AAC 93.151—
11 AAC 93.201.

Water Monitoring

Revise 11 AAC 90.345(e), concerning
surface and ground water monitoring, to
require monitoring of each stream, lake,
and other surface water body that may
be affected by the mining operation or
that will receive a discharge, and at
upstream locations.

Blasting

Revise 11 AAC 90.375(f) to require the
operator to publish a blasting schedule
in local newspapers, at least 10 days,
but not more than 30 days, before
beginning a blasting program.

Revise 11 AAC 90.375(g) to require
that an operator must distribute a
revised blasting schedule at least 10
days, but not more than 30 days, before
blasting when the area covered by the
schedule changes or actual time periods
for blasting significantly differ from the
original schedule.

Coal Mine Waste, Refuse Piles and
Excess Spoil

Revise 11 AAC 90.391(b), concerning
disposal of excess spoil or coal mine
waste, to require that the fill and
associated drainage system be designed
and certified by a registered professional
engineer experienced in the design of
similar earth and waste structures.

Revise 11 AAC 90.391(h)(2) to
provide for disposal of nontoxic and
nonacid forming coal mine waste in
excess spoil fills if the operator
demonstrates to the Commissioner,
before the Commissioner approves of
the disposal, that the placement of such

material is consistent with the design
stability of the fill.

Add 11 AAC 90.391(1), concerning
disposal of excess spoil or coal mine
waste, to require that the final
configuration of the refuse pile shall be
suitable for the approved post-mining
land use; allow terraces to be
constructed on the outslope of the
refuse pile if required for stability,
control or erosion, conservation of soil
moisture, or facilitation of the approved
post-mining land use, and require that
the grade of the outslope between
terrace benches shall not be steeper than
2h:1v (50 percent).

Revise 11 AAC 90.395(a), concerning
coal mine waste, to require that (1) all
coal mine waste, that will be disposed
of in an area other than the mine
workings or excavations, must be placed
in new or existing disposal areas within
a permit area, which are approved for
this purpose, and (2) that coal mine
waste must be hauled or conveyed and
placed for final placement in a
controlled manner to prevent mass
movement during and after
construction.

Revise 11 AAC 90.397(a), concerning
inspections of excess spoil,
underground development waste, or
coal processing waste disposal areas, to
require that the inspections be
conducted by or under the direction of
a registered professional engineer
experienced in the construction of
similar earth and waste structures.

Revise 11 AAC 90.401(a), concerning
coal mine waste and refuse piles, to add
the requirement that coal mine waste
disposal areas that do not impound
water, slurry, or other liquid or semi-
liquid material comply with the
requirements of 30 CFR 77.214 and
77.215.

Revise 11 AAC 90.401(d), concerning
coal mine waste and refuse piles, to
make an editorial correction to a
referenced rule citation.

Revise 11 AAC 90.401(e), concerning
coal mine waste and refuse piles, to
allow less than four feet of cover over
a regraded coal mine waste disposal
area if the operator, based upon a
physical and chemical demonstration,
ensures that the requirements of 11 AAC
90.451 through 90.457 will be met.

Add 11.AAC 90.407(f), concerning
impounding structures constructed of or
impounding coal mine waste, to require
that at least 90 percent of the water
stored during the design precipitation
event shall be removed within the 10-
day period following the design
precipitation event.

Thick and Thin Overburden

Revise 11 AAC 90.443(a) to allow for
exceptions to the requirements to return
all spoil to the mined out area and
regrade to the approximate original
contour if the operator demonstrates
conditions of thick or thin overburden.

Revise 11 AAC 90.443(i) to state that
where thin overburden occurs within
the permit area, the permittee at a
minimum shall (1) use all spoil and
other waste materials available from the
entire permit area to attain the lowest
practicable grade, but not more than the
angle of repose, and (2) meet the
requirements of 11 AAC 90.443(a)(2)
through (k).

Revise 11 AAC 90.443(m) to require
where thick overburden occurs within
the permit area, the permittee at a
minimum shall (1) restore the
approximate original contour and then
use the remaining spoil and other waste
materials to attain the lowest practicable
grade, but not more than the angle of
repose, (2) meet the requirements of 11
AAC 90.443(a)(2) through (k), and (3)
dispose of any excess spoil in
accordance with 11 AAC 90.391.

Auger Mining

Revise 11 AAC 90.447(c)(1) to require
that auger holes must be sealed within
72 hours after completion with an
impervious and noncombustible
material, if the holes are discharging
water containing acid- or toxic-forming
material, and that, if sealing is not
possible within 72 hours, the discharge
shall be treated commencing within 72
hours after completion to meet
applicable effluent limitations and
water-quality standards until the holes
are sealed.

Inspections of Abandoned Sites

Revise 11 AAC 90.601 by adding rules
at paragraphs (h) and (i) concerning
inspections of abandoned sites.

Administrative Procedures for Civil
Penalties

Revise 11 AAC 90.629(a) to allow 30
days from the date a proposed
assessment or reassessment of a penalty
was received by the operator for the
operator to submit a written request for
review of the assessment.

Revise 11 AAC 90.631(a) to provide
that an operator may contest a proposed
penalty or fact of a violation by
requesting a hearing in accordance with
AS 27.21.250(b) or within 30 days of the
date of service under 11 AAC 90.629(c),
whichever is later.

Individual Civil Penalties

Add 11 AAC 90.635(a) and (b),
90.637(a) and (b), 90.639(a) through (c),
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and 90.641(a) through (d), concerning
assessments of an individual civil
penalty against any corporate director,
officer, or agent of a corporate permittee
who knowingly and willfully
authorized, ordered or carried out a
violation, failure or refusal, to (1)
identify when an individual civil
penalty may be assessed, (2) determine
the amount of an individual civil
penalty, (3) identify procedures for
assessment of an individual civil
penalty, and (4) identify when payment
of the penalty is due.

Petition To Designate Areas Unsuitable
for Mining

Revise 11 AAC 90.701(a) to provide
that any person having an interest
which is or may be adversely affected to
have the right to petition the
Commissioner to have an area
designated as unsuitable for surface coal
mining operations, or to have an
existing designation terminated, and to
state that for the purpose of this action,
a person having an interest which is or
may be adversely affected must
demonstrate how he or she meets an
“injury in fact” test by describing the
injury to his or her specific affected
interests and demonstrate how he or she
is among the injured.

Revise 11 AAC 90.701(b) to require
that petitions must be filed at the Alaska
Department of Natural Resources.

Add 11 AAC 90.701(c)(1) to require
that the Commissioner determine what
information must be provided by the
petitioner to have an area designated as
unsuitable for surface coal mining
operations and state the minimum
requirements for a complete petition.

Add 11 AAC 90.701(c)(2) to state that
the Commissioner may request that the
petitioner provide other supplementary
information which is readily available.

Add 11 AAC 90.701(d)(1) to state that
the Commissioner shall determine what
information must be provided by the
petitioner to terminate designations of
lands as unsuitable for surface coal
mining operations and to state the
minimum requirements for a complete
petition for termination.

Add 11 AAC 90.701(d)(2) to state that
the Commissioner may request that the
petitioner provide other supplementary
information which is readily available.

Underground Mining, Subsidence, and
Replacement of Water Supplies

Revise 11 AAC 90.085(a)(5),
concerning the plan for protection of the
hydrologic balance, to add the
requirement that the applicant’s
determination of probable hydrologic
consequences include findings on
whether the underground mining

activities conducted after October 24,
1992, may result in contamination,
diminution or interruption of a well or
spring in existence at the time the
permit application is submitted and
used for domestic, drinking, or
residential purposes within the permit
or adjacent areas.

Revise 11 AAC 90.101(a) and (b)
concerning an application for
underground mining, to require that the
application include a survey that
identifies protected water supplies and
all structures within the applicable
angle of draw, a 1:12,000 scale map,
identification of the pre-mining
condition of all protected structures and
water supplies, a narrative discussing
potential impacts, and a subsidence
control plan.

Add 11 AAC 90.321(e), concerning
the hydrologic balance and drinking,
domestic or residential water supplies,
to (1) require that the permittee must
promptly replace any drinking,
domestic or residential water supply
that is contaminated, diminished or
interrupted by underground mining
activities conducted after October 24,
1992, if the affected well or spring was
in existence before the date the
Commissioner received the permit
application for the activities causing the
loss, contamination or interruption, and
(2) state that the baseline hydrologic
information required in 11 AAG 90.043—
11 AAC 90.051 will be used to
determine the impact of mining
activities upon the water supply.

Revise 11 AAC 90.461(b), concerning
applications for underground mining, to
require that the permittee must either
(1) adopt measures consistent with
known technology that prevent
subsidence from causing material
damage to the extent technologically
and economically feasible, maximize
mine stability, and maintain the value
and reasonably foreseeable use of
surface lands, or (2) adopt mining
technology that provides for planned
subsidence in a predictable and
controlled manner and, in doing so,
employ mining technology that provides
for planned subsidence in a predictable
and controlled manner to minimize
material damage to the extent
technologically and economically
feasible to non-commercial buildings
and occupied residential dwellings and
structures related thereto, except that
measures required to minimize material
damage to such structures are not
required, if the permittee has the written
consent of their owners, or, unless the
anticipated damage would constitute a
threat to health or safety, the costs of
such measures exceed the anticipated
costs of repair.

Add 11 AAC 90.461(g), concerning
subsidence control, to require that, (1)
within a schedule approved by the
Commissioner, the operator shall submit
a detailed plan of the underground
workings, and (2) the detailed plan shall
include maps and descriptions, as
appropriate, of significant features of the
underground mine, including the size,
configuration, and approximate location
of pillars and entries, extraction ratios,
measure taken to prevent or minimize
subsidence and related damage, areas of
full extraction, and other information
required by the Commissioner, and to
provide that, upon request of the
operator, information submitted with
the detailed plan may be held as
confidential, in accordance with the
requirements of AS 27.21.100(c).

Add 11 AAC 90.461(g)(1) and (2),
concerning damage caused by
subsidence within the angle of draw, to
allow, if damage to any non-commercial
building or occupied residential
dwelling or structure related thereto
occurs as a result of earth movement
within an area determined by projecting
a specified angle of draw from the
outermost boundary of any underground
mine workings to the surface of the
land, a rebuttable presumption that the
permittee caused the damage, which
will apply to a 30-degree angle of draw
unless a permittee or permit applicant,
based on a site-specific analysis,
requests that the presumption apply to
an angle of draw different from that
established in 11 AAC 90.461(g)(1) (an
applicant must demonstrate and the
Commissioner must determine in
writing that the proposed angle of draw
has a more reasonable basis than the
standard set forth in 11 AAC
90.461(g)(1), based on a site-specific
geotechnical analysis of the potential
surface impacts of the mining
operation).

Add 11 AAC 90.461(g)(3) and (4) to
state that if the permittee was denied
access to the land or property for the
purpose of conducting the pre-
subsidence survey in accordance with
11 AAC 90.101(a), no rebuttable
presumption will exist, and that the
presumption will be rebutted if, for
example, the evidence established that:
the damage predated the mining in
question, the damage was proximately
caused by some other factor or factors
and was not proximately caused by
subsidence, or the damage occurred
outside the surface area within which
subsidence was actually caused by the
mining in question.

Add 11 AAC 90.461(g)(5) to require,
in any determination whether damage to
protected structures was caused by
subsidence from underground mining,
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that all relevant and reasonably
available information will be considered
by the Commissioner.

Add 11 AAC 90.461(h), to set forth
requirements for an additional bond
amount, when subsidence-related
material damage to land, structures or
facilities or facilities protected under
(e), or when contamination, diminution,
or interruption to a water supply
protected under 11 AAC 90.321(e)
occurs.

Extraction of Coal Incidental to the
Extraction of Other Minerals

Revise 11 AAC 90.901(a)(2),
concerning applicability of the Alaska
program, to provide an exemption from
the program for extraction of coal
incidental to the extraction of other
minerals if the coal is 16 %3 percent or
less of the total tonnage of minerals
removed and approved in accordance
with 11 AAC 90.650 through 11 AAC
90.657.

Add Article 13, concerning extraction
of coal incidental to the extraction of
other minerals, to define at 11 AAC
90.650(a) through (e) cumulative
measurement period, cumulative
production, cumulative revenue, mining
area, and other minerals; set forth at 11
AAC 90.651(a) through (e), application
requirements and procedures; set forth
at 11 AAC 90.652 minimum
requirements for the contents of
application for exemption; set forth at
11 AAC 90.653(a) through (c), what
information submitted must be made
available to the public; set forth at 11
AAC 90.654(a) and (b) which
requirements must be satisfied in order
to qualify for an exemption from the
requirements of 11 AAC 90.901; set
forth at 11 AAC 90.655(a) through (f),
conditions of an exemption if approved
and rights of inspection; set forth at 11
AAC 90.656(a) and (b), the ability to
stockpile coal qualifying for exemption;
set forth at 11 AAC 90.657(a) and (b),
revocation and enforcement authority
under the Alaska program; and set forth
at 11 AAC 90.658(a) and (b), reporting
requirements.

Definitions

Revise AAC 90.911 by modifying or
adding definitions for “coal mine
waste,” “collateral bond,” “community
or institutional building,” “cumulative
impact area,” “drinking, domestic, or
residential water supply,” “impounding
structure,” “material damage,” “non-
commercial building,” “occupied
residential dwelling and structures
related thereto,” “other treatment
facilities,” “previously mined area,”
“qualified laboratory,” “refuse pile,”
“replacement water supply,” “siltation

9 ¢

structure,” “thick overburden,” and
“thin overburden.”

Demonstrations

Alaska proposes to demonstrate that
the Alaska Dam Safety regulations
incorporate the NRCS TR-60
requirements concerning downstream
hazard evaluations of impoundments
(proposed rule 11 AAC 90.336(f)).

Alaska proposes to demonstrate the
necessity for an exemption from topsoil
removal where permafrost or cold
weather conditions exist in the State of
Alaska (proposed rule 11 AAC
90.311(g)).

Alaska proposes to demonstrate that
the Commissioner can determine who
should approve minimum requirements
for shrub stocking and planting
arrangements on land where the post
mining land use is designated as fish
and wildlife habitat, recreation, shelter
belts, and forestry (proposed rule 11
AAC 90.457(c)(3)).

Alaska proposes to demonstrate that
no prime farmlands exist in the State of
Alaska (no associated proposed rule
language).

Alaska proposes to demonstrate that
the certified statement that all
applicable reclamation activities have
been accomplished in accordance with
the requirements of AS 27.21, 11 AAC
90, and the approved reclamation plan
(required from the applicant in the
application for each phase of bond
release) need not be notarized to be
enforceable (proposed rule 11 AAC
90.211(a)).

I11. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Alaska program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your comments should be
specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see Dates). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Denver Field Division may not be
logged in.

Electronic Comments

Please submit Internet comments as
an ASCII file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: SATS No.
AK-006" and your name and return
address in your Internet message. If you
do not receive a confirmation that we
have received your Internet message,
contact the Denver Field Division at
303—844-1400 ext. 1424.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., m.d.t. on August 3, 2004. If you
are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
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discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

1V. Procedural Determinations
Executive Order 12630-Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in

accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations “‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the state submittal, which
is the subject of this rule, is based upon
counterpart federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 902

Intergovernmental relations, Surface
mining, Underground mining.

Dated: June 18, 2004.
Allen D. Klein,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 04-16287 Filed 7-16—04; 8:45 am]|
BILLING CODE 4310-05-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914
[Docket No. IN-155-FOR]

Indiana Regulatory Program and
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are announcing receipt of a
proposed amendment to the Indiana
regulatory program (Indiana program)
and Abandoned Mine Land Reclamation
Plan (Indiana plan) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Indiana
proposes revisions to and additions of
statutes about release of performance
bonds, requirements for the Indiana
bond pool, and government financed
construction. Indiana intends to revise
its program to be consistent with
SMCRA and to improve operational
efficiency.

This document gives the times and
locations that the Indiana program and
plan, and proposed amendment to that
program and plan are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4
p.m., e.s.t., August 18, 2004. If
requested, we will hold a public hearing
on the amendment on August 13, 2004.
We will accept requests to speak at a
hearing until 4 p.m., e.s.t. on August 3,
2004.

ADDRESSES: You may submit comments,
identified by Docket No. IN-155—-FOR,
by any of the following methods:

e E-mail: IFOMAIL@osmre.gov.
Include Docket No. IN-155-FOR in the
subject line of the message.

e Mail/Hand Delivery: Andrew R.
Gilmore, Director, Indianapolis Field
Office, Office of Surface Mining
Reclamation and Enforcement, Minton-
Capehart Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204.

e Fax:(317) 226—6182.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Indiana program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Indianapolis Field
Office. Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana
46204, Telephone: (317) 226-6700, E-
mail: IFOMAIL@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location: Indiana
Department of Natural Resources,
Division of Reclamation, R. R. 2, Box
129, Jasonville, Indiana 47438-9517,
Telephone: (812) 665—-2207.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office. Telephone:
(317) 226-6700. E-mail:
IFOMAIL@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program and
Indiana Plan

II. Description of the Proposed Amendment

II. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Indiana Program
and Indiana Plan

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.”” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Indiana
program effective July 29, 1982. You can
find background information on the

Indiana program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Indiana program in the
July 26, 1982, Federal Register (47 FR
32071). You can also find later actions
concerning the Indiana program and
program amendments at 30 CFR 914.10,
914.15, 914.16, and 914.17.

The Abandoned Mine Land
Reclamation program was established
by Title IV of the Act (30 U.S.C. 1201
et seq.) in response to concerns over
extensive environmental damage caused
by past coal mining activities. The
program is funded by a reclamation fee
collected on each ton of coal that is
produced. The money collected is used
to finance the reclamation of abandoned
coal mines and for other authorized
activities. Section 405 of the Act allows
States and Indian Tribes to assume
exclusive responsibility for reclamation
activity within the State or on Indian
lands if they develop and submit to the
Secretary of the Interior for approval, a
program (often referred to as a plan) for
the reclamation of abandoned coal
mines. On the basis of these criteria, the
Secretary of the Interior approved the
Indiana plan effective July 29, 1982.
You can find background information
on the Indiana plan, including the
Secretary’s findings, the disposition of
comments, and the approval of the plan
in the July 26, 1982, Federal Register
(47 FR 32108). You can find later
actions concerning the Indiana plan and
amendments to the plan at 30 CFR
914.25.

II. Description of the Proposed
Amendment

By letter dated June 2, 2004
(Administrative Record No. IND-1728),
the Indiana Department of Natural
Resources (IDNR) sent us House
Enrolled Act 1203 (HEA 1203) as an
amendment to its program and plan
under SMCRA (30 U.S.C. 1201 et seq.).
HEA 1203 contains numerous
amendments to the State statutes, but
only those that pertain to the Indiana
program or plan are discussed below.
The IDNR sent the amendment to us at
its own initiative. Section 1 of HEA
1203 amends Indiana Code (IC) 14—8—2—
117.3, concerning the definition of
“Governmental entity.” Sections 26 and
27 of HEA 1203 amend IC 14-34—6-7
and IC 14-34-6-10, respectively,
concerning performance bond release.
Sections 28, 29, and 30 of HEA 1203
amend IC 14—-34—-8—4, IC 14-34—-8-6,
and IC 14-34-8-11, respectively,
concerning the Indiana bond pool.
Section 31 of HEA 1203 adds IC 14-34—
19-15, concerning procedures for
abandoned mine land reclamation
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projects receiving less than 50 percent
government funding. Finally, Section 32
of HEA 1203 adds a definition for
“government financed construction.”
Below is a summary of the changes
proposed by Indiana. The full text of the
program amendment is available for you
to read at the locations listed above
under ADDRESSES.

A. Indiana Program

1.1C 14-8-2-117.3 Definition of
“Governmental Entity”

Section 1 of HEA 1203 amended the
definition of “Governmental entity” at
IC 14-8-2-117.3 by adding a reference
to IC 14—-34-19-15, which concerns
procedures for abandoned mine land
reclamation projects receiving less than
50 percent government funding. The
revised definition reads as follows:
“Governmental entity” for the purposes of IC
14-22-10-2, IC 14-22-10-2.5, and IC 14-34—
19-15 has the meaning set forth in IC 14-22—-
10-2(a).

2.IC 14-34-6-7 and IC 14-34-6-10
Performance Bond Release

a. Section 26 of HEA 1203 amended
IC 14-34-6-7 to authorize the director
of the Department of Natural Resources
to initiate an application for the release
of a performance bond. It designated the
existing text as subsection (a) and added
new subsection (b) to read as follows:

(b) The director may initiate an application
for the release of a bond. If a bond release
application is initiated by the director, the
department shall perform the notification
and certification requirements otherwise
imposed on the permittee under this section
and section 8 of this chapter.

b. Section 27 of HEA 1203 amended
IC 14-34-6-10(b)(2) by removing the
word “permittee’s.” The revised
subdivision reads as follows:

(2) Request a public hearing within thirty
(30) days after the last publication of the
notice required by section 7 of this chapter.

3. IC 14-34-8-4, IC 14-34-8-6, and IC
14-34-8-11 Bond Pool

a. Section 28 of HEA 1203 amended
IC 14-34-8—4(g) and (h) by adding the
phrase “unless the operator has
replaced all bond pool liability with
bonds acceptable under IC 14-34-6-1"
to the end of each paragraph. With the
addition of the phrase, a mine operator
may withdraw from the bond pool by
replacing bond pool liability with bonds
acceptable under the surface coal
mining and reclamation bonding law.
The revised paragraphs read as follows:

(g) Commencement of participation in the
bond pool for the applicable permit
constitutes an irrevocable commitment to

participate in the bond pool for the
applicable permit for the duration of the

surface coal mining operations covered under
the permit, unless the operator has replaced
all bond pool liability with bonds acceptable
under IC 14-34—-6-1.

(h) An operator may apply for participation
in the bond pool on a bond increment area
under an existing permit. Commencement of
participation in the bond pool for the bond
increment area, within an existing permit,
constitutes an irrevocable commitment to
participate in the bond pool for the duration
of that surface coal mining permit, unless the
operator has replaced all bond pool liability
with bonds acceptable under IC 14—-34—6-1.

b. Section 29 of HEA 1203 amended
IC 14-34-8-6 to authorize the director
of the Department of Natural Resources
to require operators to withdraw from
the surface coal mine reclamation bond
pool under certain circumstances. It
amended IC 14-34-8-6(a) by changing a
reference from ‘‘subsection (b)” to
“subsection (c).”” It redesignated
subsections (b) and (c) as IC 14-34—8—
6(c) and (d) and added a new subsection
(b) to read as follows:

(b) If the final release of a bond has not
been obtained within ten (10) years after the
date of the last required report of the affected
area for the permit, including new
disturbances, the director may require the
operator to:

(1) Replace the bond pool liability with
bonds acceptable under IC 14-34—6—1; and

(2) Withdraw that operation from the bond
pool.

If the operator fails to comply with the
director’s order to withdraw a mine area from
the bond pool, the director may suspend the
operator from the bond pool.

c. AtIC 14—-34-8-11, Section 30 of
HEA 1203 amended membership and
appointment authority of the surface
coal mine reclamation bond pool

committee by revising subsections (a),
(b), (e), and (f) to read as follows:

(a) The surface coal mine reclamation bond
pool committee is established. The
committee consists of the following:

(1) Five (5) members appointed by the
director as follows:

(A) Three (3) members must represent a
cross-section of coal operators.

(B) One (1) member must be a member of
the commission.

(C) One (1) member must be a
representative of the public with knowledge
of reclamation performance guarantees.

(2) The director or the director’s designee,
who is a nonvoting member.

(b) The term of each member is four (4)
years beginning July 1. The director may
remove an appointed member for cause.

(C) * ok k

(d) * * *

(e) The committee shall, acting in an
advisory capacity to the director, do the
following:

(1) Meet as necessary to perform duties
under this chapter, but not less than one (1)
time each year, for the purpose of
formulating recommendations to the director
concerning oversight of the general operation
of the bond pool.

(2) Review and make recommendations
concerning the following:

(A) All proposed expenses from the bond
pool.

(B) All applications for admission to the
bond pool.

(f) The director shall report annually to the
committee and to the governor on the status
of the bond pool.

4, 1C 2004-71-32 Definition of
“Government Financed Construction”

At IC 2004-71-32, Section 32 of HEA
1203 added a definition for
“government financed construction”
and its associated requirements to read
as follows:

(a) Notwithstanding 312 IAC [Indiana
Administrative Code] 25-1-57, ““government
financed construction” means construction
that is:

(1) At least fifty percent (50%) funded by
funds appropriated from a government
financing agency’s budget or obtained from
general revenue bonds; or

(2) Less than fifty percent (50%) funded by
funds appropriated from a government
financing agency’s budget or obtained from
general revenue bonds if construction is
undertaken as an approved reclamation
project under Title IV of the federal Surface
Mining Control and Reclamation Act of 1977
(30 U.S.C. 1201 through 1328) and IC 14-34—
19.

However, construction through
government financing guarantees, insurance,
loans, funds obtained through industrial
revenue bonds or their equivalent, or in-kind
payments do not qualify as government
financed construction.

(b) Before July 1, 2006, the department of
natural resources shall amend 312 IAC 25—
1-57 to correspond with this Section.

(c) This Section expires July 1, 2007.

B. Indiana Plan

IC 14-34-19-15 Procedures for
Abandoned Mine Land Reclamation
Projects Receiving Less Than 50 Percent
Government Funding

Section 31 of HEA 1203 added IC 14—
34-19-15 to require specific findings
and documentation for certain mine
land reclamation projects funded by a
governmental entity. The new statute
reads as follows:

(a) This section applies to the following:

(1) When the department is considering a
mine land reclamation project under IC 14—
34—1-2 or 312 IAC 25-2-3 that is:

(A) at least fifty percent (50%) funded by
funds appropriated from a governmental
entity that finances the construction through
either the entity’s budget or general revenue
bonds; or

(B) less than fifty percent (50%) funded by
funds appropriated from a governmental
entity that finances the construction through
either the entity’s budget or general revenue
bonds if the construction is an approved
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reclamation project under Title IV of the
federal Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201
through 30 U.S.C. 1328) and this chapter.

Government financing guarantees,
insurance, loans, funds obtained through
industrial revenue bonds or their equivalent,
or in-kind payments are not considered funds
appropriated by a governmental entity under
this subdivision.

(2) When the level of funding for the
construction will be less than fifty percent
(50%) of the total cost because of planned
coal extraction.

(b) The department must make the
following determinations:

(1) The likelihood that coal will be mined
under a surface coal mining and reclamation
operations permit issued under this article.
The determination must consider available
information, including the following:

(A) Coal reserves from existing mine maps
or other sources.

(B) Existing environmental conditions.

(C) All prior mining activity on or adjacent
to the site.

(D) Current and historical coal production
in the area.

(E) Any known or anticipated interest in
mining the site.

(2) The likelihood that nearby mining
activities might create new environmental
problems or adversely affect existing
environmental problems at the site.

(3) The likelihood that reclamation
activities at the site might adversely affect
nearby mining activities.

(c) If a decision is made to proceed with
the reclamation project, the department must
make the following determinations:

(1) The limits on any coal refuse, coal
waste, or other coal deposits that can be
extracted under the exemption under IC 14—
34—1-2 and 312 IAC 25-2-3.

(2) The delineation of the boundaries of the
abandoned mine lands reclamation project.

(d) The following documentation must be
included in the abandoned mine lands
reclamation case file:

(1) Determinations made under subsections
(b) and (c).

(2) The information taken into account in
making the determinations.

(3) The names of the persons making the
determinations.

(e) The department must do the following
for each project:

(1) Characterize the site regarding mine
drainage, active slide and slide prone areas,
erosion and sedimentation, vegetation, toxic
materials, and hydrological balance.

(2) Ensure that the reclamation project is
conducted according to provisions of 30 CFR
Subchapter R, this chapter, and applicable
procurement provisions to ensure the timely
progress and completion of the project.

(3) Develop specific site reclamation
requirements, including, when appropriate,
performance bonds that comply with
procurement procedures.

(4) Require the contractor conducting the
reclamation to provide, before reclamation
begins, applicable documents that authorize
the extraction of coal and any payment of
royalties.

(f) The contractor must obtain a surface
coal mining and reclamation operations

permit under this article for any coal
extracted beyond the limits of the incidental
coal specified in subsection (c)(1).

III. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h) and 30 CFR 884.15(a), we are
seeking your comments on whether the
amendment satisfies the applicable
program and plan approval criteria of 30
CFR 732.15 and 30 CFR 884.14,
respectively. If we approve the
amendment, it will become part of the
Indiana program or plan, as noted in
Section II of this document.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Indianapolis Field Office may not be
logged in.

Electronic Comments

Please submit electronic comments as
an ASCII or Word file avoiding the use
of special characters and any form of
encryption. Please also include “Attn:
Docket No. IN-155-FOR” and your
name and return address in your
electronic message. If you do not receive
a confirmation that we have received
your electronic message, contact the
Indianapolis Field Office at (317) 226—
6700.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., e.s.t., on August 3, 2004. If you are
disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations
Executive Order 12630—Takings

The provisions in the rule based on
counterpart Federal regulations do not
have takings implications. This
determination is based on the analysis
performed for the counterpart Federal
regulations. The revisions made at the
initiative of the State that do not have
Federal counterparts have also been
reviewed and a determination made that
they do not have takings implications.
This determination is based on the fact
that the provisions have no substantive
effect on the regulated industry.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.
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Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments or
State and Tribal abandoned mine land
reclamation plans and plan
amendments because each program and
plan is drafted and promulgated by a
specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and the Federal
regulations at 30 CFR 730.11, 732.15,
and 732.17(h)(10), decisions on
proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR parts 730, 731, and 732 have been
met. Under section 405 of SMCRA (30
U.S.C. 1235) and the Federal regulations
at 30 CFR 884.14 and 884.15, decisions
on proposed State and Tribal abandoned
mine land reclamation plans and plan
amendments submitted by the States or
Tribes must be based solely on a
determination of whether the submittal
meets the requirements to Title IV of
SMCRA (30 U.S.C. 1231-1243) and its
implementing Federal regulations and
whether the other requirements of 30
CFR part 884 have been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations and abandoned
mine land reclamation programs. One of
the purposes of SMCRA is to “establish
a nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA. Section 405(d) of
SMCRA requires State abandoned mine
land reclamation programs to be in
compliance with the procedures,

guidelines, and requirements
established under SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Indiana program does not
regulate coal exploration and surface
coal mining and reclamation operations
on Indian lands and the Indiana plan
does not regulate coal mined lands
eligible for reclamation under Title IV of
SMCRA on Indian lands. Therefore, the
Indiana program and plan have no effect
on Federally-recognized Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)). Also, agency
decisions on proposed State and Tribal
abandoned mine land reclamation plans
and plan amendments are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
Department of the Interior (516 DM 6,
appendix 8, paragraph 8.4B(29)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that

require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that a portion of the provisions
in this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) because they are based upon
counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this part of the rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations. The Department of the
Interior also certifies that the provisions
in this rule that are not based upon
counterpart Federal regulations will not
have a significant economic impact on
a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This determination
is based upon the fact that the
provisions are administrative and
procedural in nature and are not
expected to have a substantive effect on
the regulated industry.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that a portion of the State provisions are
based upon counterpart Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulation was not
considered a major rule. For the portion
of the State provisions that is not based
upon counterpart Federal regulations,
this determination is based upon the
fact that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.
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Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that a portion of the State
submittal, which is the subject of this
rule, is based upon counterpart Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulation did not impose
an unfunded mandate. For the portion
of the State provisions that is not based
upon counterpart Federal regulations,
this determination is based upon the
fact that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.

List of Subjects in 30 CFR Part 914
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 17, 2004.

Charles E. Sandberg,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 04—16284 Filed 7—16—04; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[Docket No. IN-141-FOR]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are announcing receipt of a
proposed amendment to the Indiana
regulatory program (Indiana program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Indiana proposes revisions to and
additions of rules about definitions,
identification of interests, topsoil,
siltation structures, impoundments,
refuse piles, prime farmland, lands
eligible for remining, permitting,
performance bond release, surface and
ground water monitoring, roads,
inspection, and civil penalties. Indiana
intends to revise its program to be
consistent with the corresponding

Federal regulations, clarify ambiguities,
and improve operational efficiency.

This document gives the times and
locations that the Indiana program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until 4
p-m., e.s.t., August 18, 2004. If
requested, we will hold a public hearing
on the amendment on August 13, 2004.
We will accept requests to speak at a
hearing until 4 p.m., e.s.t. on August 3,
2004.

ADDRESSES: You may submit comments,
identified by Docket No. IN-141-FOR,
by any of the following methods:

e E-mail: IFOMAIL@osmre.gov.
Include Docket No. IN-141-FOR in the
subject line of the message.

o Mail/Hand Delivery: Andrew R.
Gilmore, Director, Indianapolis Field
Office, Office of Surface Mining
Reclamation and Enforcement, Minton-
Capehart Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204.

e Fax:(317) 226-6182

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Indiana program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Indianapolis Field
Office.

Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana
46204, Telephone: (317) 226-6700, E-
mail: IFOMAIL@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location:

Indiana Department of Natural
Resources, Division of Reclamation, R.R.
2, Box 129, Jasonvill