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Monday, July 19, 2004

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 301 

[Docket No. 04–002–2] 

Asian Longhorned Beetle; Quarantined 
Areas

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Affirmation of interim rule as 
final rule. 

SUMMARY: We are adopting as a final 
rule, without change, an interim rule 
that amended the Asian longhorned 
beetle regulations by adding a portion of 
Cook County, IL, to the list of 
quarantined areas and restricting the 
interstate movement of regulated 
articles from those areas. The interim 
rule also removed other portions of 
Cook County, IL, and portions of 
DuPage County, IL, from the list of 
quarantined areas and removed 
restrictions on the interstate movement 
of regulated articles from these areas. 
These actions were necessary to prevent 
the spread of the Asian longhorned 
beetle to noninfested areas of the United 
States and to relieve restrictions on 
certain areas that are no longer 
necessary.

DATES: Effective Date: The interim rule 
became effective on March 3, 2004.
FOR FURTHER INFORMATION CONTACT: Mr. 
Michael B. Stefan, Director of 
Emergency Programs, Pest Detection 
and Management Programs, PPQ, 
APHIS, 4700 River Road Unit 134, 
Riverdale, MD 20737–1236; (301) 734–
4387.
SUPPLEMENTARY INFORMATION: 

Background 

The Asian longhorned beetle (ALB) is 
an insect native to China, Japan, Korea, 

and the Isle of Hainan. It is a destructive 
pest of hardwood trees. In addition, 
nursery stock, logs, green lumber, 
firewood, stumps, roots, branches and 
debris of half an inch or more in 
diameter are also subject to infestation. 
The ALB regulations (7 CFR 301.51–1 
through 301.51–9) restrict the interstate 
movement of regulated articles from 
quarantined areas to prevent the 
artificial spread of ALB to noninfested 
areas of the United States. 

The regulations in § 301.51–3(a) 
provide that the Administrator of the 
Animal and Plant Health Inspection 
Service (APHIS) will list as a 
quarantined area each State, or each 
portion of a state, in which ALB has 
been found by an inspector, in which 
there is reason to believe ALB is 
present, or because of the area’s 
inseparability for quarantine 
enforcement purposes from localities 
where ALB has been found. 

In an interim rule effective March 3, 
2004, and published in the Federal 
Register on March 8, 2004 (69 FR 
10599–10601, Docket No. 04–002–1), we 
amended the ALB regulations by adding 
a portion of Cook County, IL, to the list 
of quarantined areas in § 301.51–3(c) 
and restricting the interstate movement 
of regulated articles from the 
quarantined area. We also removed 
other portions of Cook County, IL, and 
portions of DuPage County, IL, from the 
list of quarantined areas. 

We solicited comments concerning 
the interim rule for 60 days ending May 
7, 2004. We received one comment by 
that date, from a private citizen. 

The commenter was in favor of the 
interim rule’s additon of the portion of 
Cook County, IL, to the list of 
quarantined areas. However, the 
commenter requested that we reconsider 
our decision to remove parts of Cook 
and DuPage Counties, IL, from the list 
of quarantined areas in order to decrease 
the likelihood of future ALB infestation 
in those areas. 

While we realize that there is always 
the possibility of ALB reinfestation, 
APHIS does not believe a continuation 
of the quarantine in the areas removed 
by the interim rule is necessary or 
warranted. As stated in § 301.51–3(a) of 
the regulations, an area may be listed as 
a quarantined area if ALB have been 
found by an inspector, if there is reason 
to believe ALB are present, or if the area 
is inseparable from other quarantined 

areas for purposes of enforcement. The 
last evidence of ALB found in these 
areas was on December 2, 2000, near 
Addison in DuPage County, IL, and on 
August 18, 1999, in that portion of the 
Village of Summit, IL. Those areas have 
also been determined to be sufficiently 
far from other quarantined areas for the 
removal of the quarantine to be 
considered safe. Though we do not 
believe further regulation of these areas 
is necessary, we will continue to survey 
them to ensure that ALB does not 
reappear. 

Therefore, for the reasons given in the 
interim rule and in this document, we 
are adopting the interim rule as a final 
rule without change. 

This action also affirms the 
information contained in the interim 
rule concerning Executive Orders 
12866, 12372, and 12988, and the 
Paperwork Reduction Act. 

Further, for this action, the Office of 
Management and Budget has waived its 
review under Executive Order 12866.

Regulatory Flexibility Act 
This rule affirms an interim rule that 

amended the ALB regulations by adding 
a portion of Cook County, IL, to the list 
of quarantined areas and by removing 
other portions of Cook County, IL, and 
DuPage County, IL, from the list of 
quarantined areas. In the interim rule, 
we stated that we were taking those 
actions on an immediate basis to 
prevent the spread of ALB to 
noninfested areas of the United States 
and to remove restrictions on areas in 
which the ALB is no longer present. 

The following analysis addresses the 
economic effects of the interim rule on 
small entities, as required by the 
Regulatory Flexibility Act. The small 
businesses potentially affected by the 
interim rule are nurseries, arborists, tree 
removal services, and firewood dealers 
located within the areas added to and 
removed from the list of quarantined 
areas. 

Within the quarantined area added by 
the interim rule there is only one 
business potentially affected, a firewood 
dealer. This business could be affected 
by the regulations in two ways. First, if 
the business wishes to move regulated 
articles interstate from a quarantined 
area, that business must either: (1) Enter 
into a compliance agreement with 
APHIS for the inspection and 
certification of regulated articles to be 
moved interstate from the quarantined 
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area; or (2) present its regulated articles 
for inspection by an inspector and 
obtain a certificate or a limited permit, 
issued by the inspector, for the 
interstate movement of regulated 
articles. The inspections may be 
inconvenient, but not costly; businesses 
operating under a compliance 
agreement would perform the 
inspections themselves and for those 
businesses that elect not to enter into a 
compliance agreement, APHIS would 
provide the services of an inspector 
without cost. There is also no cost for 
the compliance agreement, certificate, or 
limited permit for the interstate 
movement of regulated articles. 

Second, there is a possibility that, 
upon inspection, a regulated article 
could be determined by the inspector to 
be potentially infested with the ALB 
and, as a result, the inspector would not 
issue a certificate. In this case, the 
entity’s ability to move regulated 
articles interstate would be restricted. 
However, the affected entity could 
conceivably obtain a limited permit 
under the conditions of § 301.51–5(b). 
Whether or not the affected entity 
would be denied certificates as a result 
of inspections of regulated articles is 
unknown. However, because it is 
located in a densely populated urban 
area, the firewood dealer is more likely 
to be receiving regulated articles from 
outside the quarantined area than it is 
to be shipping regulated articles 
interstate to nonquarantined areas. It is 
unlikely, therefore, that the firewood 
dealer would be moving regulated 
articles that would require inspection in 
the first place. 

The interim rule removed two areas 
from the list of quarantined areas. One 
area, the Village of Summit in Cook 
County, IL, encompasses 0.92 square 
mile. Within that area, there are no 
known potentially affected business 
entities. The other area removed, 
Addison in DuPage County, IL, 
encompasses 0.81 square mile. Within 
that 0.81 square mile area, there are six 
potentially affected business entities, 
four tree companies and two landscape 
companies. These six entities stand to 
benefit from the interim rule, since they 
are no longer subject to the restrictions 
in the regulations. However, any benefit 
for these six entities is likely to be 
minimal. While the size of the six 
entities is unknown, it is reasonable to 
assume that they would be classified as 
small entities, based on the U.S. Small 
Business Administration’s size 
standards. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not 

have a significant economic impact on 
a substantial number of small entities.

List of Subjects in 7 CFR Part 301 
Agricultural commodities, Plant 

diseases and pests, Quarantine, 
Reporting and recordkeeping 
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE 
NOTICES

� Accordingly, we are adopting as a final 
rule, without change, the interim rule 
that amended 7 CFR part 301 and that 
was published at 69 FR 10599–10601 on 
March 8, 2004.

Authority: 7 U.S.C. 7701–7772; 7 CFR 2.22, 
2.80, and 371.3.

Section 301.75–15 also issued under Sec. 
204, Title II, Pub. L. 106–113, 113 Stat. 
1501A–293; sections 301.75–15 and 301.75–
16 also issued under Sec. 203, Title II, Pub. 
L. 106–224, 114 Stat. 400 (7 U.S.C. 1421 
note).

Done in Washington, DC, this 13th day of 
July, 2004. 
W. Ron DeHaven, 
Administrator, Animal and Plant Health 
Inspection Service.
[FR Doc. 04–16280 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–34–P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 

7 CFR Part 958 

[Docket No. FV04–958–02 FR] 

Onions Grown in Certain Designated 
Counties in Idaho, and Malheur 
County, Oregon; Increased 
Assessment Rate

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: This rule increases the 
assessment rate established for the 
Idaho-Eastern Oregon Onion Committee 
(Committee) for the 2004–2005 and 
subsequent fiscal periods from $0.095 to 
$0.105 per hundredweight of onions 
handled. The Committee locally 
administers the marketing order that 
regulates the handling of onions grown 
in designated counties in Idaho, and 
Malheur County, Oregon. Authorization 
to assess onion handlers enables the 
Committee to incur expenses that are 
reasonable and necessary to administer 
the program. The fiscal period begins 
July 1 and ends June 30. The assessment 
rate will remain in effect indefinitely 
unless modified, suspended, or 
terminated.
EFFECTIVE DATE: July 20, 2004.

FOR FURTHER INFORMATION CONTACT: 
Barry Broadbent, Northwest Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1220 
SW., Third Ave, Suite 385, Portland, OR 
97204; telephone: (503) 326–2724; Fax: 
(503) 326–7440; or George Kelhart, 
Technical Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; telephone: 
(202) 720–2491; Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW, STOP 0237, Washington, 
DC 20250–0237; telephone: (202) 720–
2491; Fax: (202) 720–8938; or E-mail: 
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing 
Agreement No. 130 and Marketing 
Order No. 958, both as amended (7 CFR 
part 958), regulating the handling of 
onions grown in certain designated 
counties in Idaho, and Malheur County, 
Oregon, hereinafter referred to as the 
‘‘order.’’ The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601–674), 
hereinafter referred to as the ‘‘Act.’’ 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, Idaho-Eastern Oregon onion 
handlers are subject to assessments. 
Funds to administer the order are 
derived from such assessments. It is 
intended that the assessment rate as 
issued herein will be applicable to all 
assessable onions beginning July 1, 
2004, and continue until amended, 
suspended, or terminated. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
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a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling.

This rule increases the assessment 
rate established for the Committee for 
the 2004–2005 and subsequent fiscal 
periods from $0.095 to $0.105 per 
hundredweight of onions handled. 

The Idaho-Eastern Oregon onion 
marketing order provides authority for 
the Committee, with the approval of 
USDA, to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the program. The 
Committee consists of six producer 
members, four handler members and 
one public member. Each member is 
familiar with the Committee’s needs and 
with the costs for goods and services in 
their local area and are thus in a 
position to formulate an appropriate 
budget and assessment rate. The 
assessment rate is formulated and 
discussed in a public meeting. Thus, all 
directly affected persons have an 
opportunity to participate and provide 
input. 

For the 2003–2004 and subsequent 
fiscal periods, the Committee 
recommended, and USDA approved, an 
assessment rate that would continue in 
effect from fiscal period to fiscal period 
unless modified, suspended, or 
terminated by USDA upon 
recommendation and information 
submitted by the Committee or other 
information available to USDA. 

The Committee met on April 1, 2004, 
and unanimously recommended 2004–
2005 expenditures of $997,442. In 
comparison, last year’s budgeted 
expenditures were $957,000. At that 
same meeting, the Committee, in a vote 
of seven in favor, two opposed (desired 
continuation of the current rate), and 
one abstention, recommended 
increasing the assessment rate to $0.105 
per hundredweight of onions handled. 
The assessment rate of $0.105 is $0.01 
higher than the rate currently in effect. 
The order authorizes the Committee to 
establish an operating reserve of up to 
one fiscal period’s operational expense. 
However, the Committee’s policy is to 
maintain the operating reserve at a level 
of approximately one-half of one fiscal 
period’s operational expenses. The 
Committee, over the last five fiscal 
periods, has reduced its operating 
reserve to slightly below this level. The 
Committee recommended the $0.01 

increase so the total of assessment 
income ($932,400), contributions 
($75,600), interest income ($7,000), and 
other income ($2,000) would 
sufficiently fund the recommended 
expenses for 2004–2005 of $997,442. 
The increased assessment income is 
anticipated to add approximately 
$19,558 to the operating reserve, 
increasing it to an estimated $504,661 at 
the end of the 2004–2005 fiscal period. 

The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include $10,000 
for committee expenses, $163,482 for 
salary expenses, $81,960 for travel/
office expenses, $60,000 for production 
research expenses, $32,000 for export 
market development expenses, $600,000 
for promotion expenses, and $50,000 for 
unforeseen marketing order 
contingencies. Budgeted expenses for 
these items in 2002–2003 were $10,000, 
$148,353, $72,610, $59,170, $27,250, 
$589,617, and $50,000, respectively. 

The Committee estimates that fresh 
market onion shipments for the 2004–
2005 fiscal period will be approximately 
8,880,000 hundredweight, which should 
provide $932,400 in assessment income. 
Income derived from handler 
assessments, along with contributions 
($75,600), interest income ($7,000), and 
other income ($2,000) would be 
sufficient to cover budgeted expenses 
and increase the operating reserve 
approximately $19,558. The Committee 
estimates that its operating reserve will 
be approximately $485,103 at the 
beginning of the 2004–2005 fiscal 
period. Funds in the reserve will be kept 
within the maximum permitted by the 
order of approximately one fiscal year’s 
operational expenses (§ 958.44.) 

The assessment rate established in 
this rule will continue in effect 
indefinitely unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
available information.

Although this assessment rate will be 
in effect for an indefinite period, the 
Committee will continue to meet prior 
to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of Committee meetings 
are available from the Committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA will evaluate Committee 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking will be 
undertaken as necessary. The 

Committee’s 2004–2005 budget and 
those for subsequent fiscal periods 
would be reviewed and, as appropriate, 
approved by USDA. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this final regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 37 handlers 
of Idaho-Eastern Oregon onions who are 
subject to regulation under the order 
and approximately 250 onion producers 
in the regulated production area. Small 
agricultural service firms are defined by 
the Small Business Administration (13 
CFR 121.201) as those whose annual 
receipts are less than $5,000,000, and 
small agricultural producers are defined 
as those whose annual receipts are less 
than $750,000. 

The Committee estimates that 32 of 
the 37 handlers of Idaho-Eastern Oregon 
onions ship under $5,000,000 worth of 
onions on an annual basis. According to 
the Vegetables 2003 Summary reported 
by the National Agricultural Statistics 
Service, the total farm gate value of 
onions in the regulated production area 
for 2003 was $130,768,000. Therefore, 
the 2003 average gross revenue for an 
onion producer in the regulated 
production area was $523,072. Based on 
this information, it can be concluded 
that the majority of handlers and 
producers of Idaho-Eastern Oregon 
onions may be classified as small 
entities.

This rule increases the assessment 
rate established for the Committee and 
collected from handlers for the 2004–
2005 and subsequent fiscal periods from 
$0.095 to $0.105 per hundredweight of 
onions handled. The Committee 
recommended 2004–2005 expenditures 
of $997,442 and an assessment rate of 
$0.105 per hundredweight, which is 
$0.01 higher than the rate currently in 
effect. The quantity of assessable onions 
for the 2004–2005 fiscal period is 
estimated at 8,880,000 hundredweight. 
Thus, the $0.105 rate should provide 
$932,400 in assessment income, which 
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along with anticipated contributions, 
interest income, and other income 
should be adequate to cover budgeted 
expenses. 

The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include $10,000 
for committee expenses, $163,482 for 
salary expenses, $81,960 for travel/
office expenses, $60,000 for production 
research expenses, $32,000 for export 
market development expenses, $600,000 
for promotion expenses, and $50,000 for 
unforeseen marketing order 
contingencies. Budgeted expenses for 
these items in 2003–2004 were $10,000, 
$148,353, $72,610, $59,170, $27,250, 
$589,617, and $50,000, respectively. 

The Committee reviewed and 
unanimously recommended 2004–2005 
expenditures of $997,442. This budget 
includes increases in the budget line 
items for salary expenses, travel and 
office expenses, research expenses, 
export expenses, and promotion 
expenses. Committee expenses and the 
marketing order contingency fund 
would remain the same. Prior to arriving 
at this budget, the Committee 
considered information from various 
sources, including the Idaho-Eastern 
Oregon Onion Executive, Research, 
Export, and Promotion Committees. 
These subcommittees discussed 
alternative expenditure levels, based 
upon the relative value of various 
research and promotion projects to the 
Idaho-Eastern Oregon onion industry. 
The assessment rate of $0.105 per 
hundredweight of assessable onions was 
then determined by taking into 
consideration the estimated level of 
assessable shipments, other revenue 
sources, and the Committee’s goal of not 
having to use reserve funds during 
2004–2005. 

A review of historical information and 
preliminary information pertaining to 
the upcoming fiscal period indicates 
that the producer price for the 2004–
2005 season could be about $10.80 per 
hundredweight. Therefore, the 
estimated assessment revenue for the 
2004–2005 fiscal period as a percentage 
of total producer revenue could be about 
1.1 percent. 

This action increases the assessment 
obligation imposed on handlers. While 
assessments impose some additional 
costs on handlers, the costs are minimal 
and uniform on all handlers. Some of 
the additional costs may be passed on 
to producers. However, these costs are 
offset by the benefits derived by the 
operation of the order. In addition, the 
Committee’s meetings were widely 
publicized throughout the Idaho-Eastern 
Oregon onion industry and all 
interested persons were invited to 

attend the meetings and participate in 
Committee deliberations on all issues. 
Like all Committee meetings, the April 
1, 2004, meeting was open to the public 
and all entities, both large and small, 
were able to express views on this issue. 
Finally, interested persons were invited 
to submit information on the regulatory 
and informational impacts of this action 
on small businesses. 

This rule imposes no additional 
reporting or recordkeeping requirements 
on either small or large Idaho-Eastern 
Oregon onion handlers. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A proposed rule concerning this 
action was published in the Federal 
Register on May 21, 2004 (69 FR 29244). 
Copies of the proposed rule were also 
mailed or sent via facsimile to all onion 
handlers. Finally, the proposal was 
made available through the Internet by 
the Office of the Federal Register and 
USDA. A 30-day comment period 
ending June 21, 2004, was provided for 
interested persons to respond to the 
proposal. No comments were received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the Committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C. 553, it also found 
and determined that good cause exists 
for not postponing the effective date of 
this rule until 30 days after publication 
in the Federal Register because: (1) The 
Committee needs to have sufficient 
funds to pay its expenses which are 
incurred on a continuous basis; (2) the 
2004–2005 fiscal period began on July 1, 
2004, and the order requires that the 
rate of assessment for each fiscal period 
apply to all assessable onions handled 
during such fiscal period; (3) handlers 
are aware of this action which was 
unanimously recommended by the 
Committee at a public meeting; and (4) 
a 30-day comment period was provided 

for in the proposed rule, and no 
comments were received.

List of Subjects in 7 CFR Part 958

Onions, Marketing agreements, 
Reporting and recordkeeping 
requirements.

� For the reasons set forth in the 
preamble, 7 CFR part 958 is amended as 
follows:

PART 958—ONIONS GROWN IN 
CERTAIN DESIGNATED COUNTIES IN 
IDAHO, AND MALHEUR COUNTY, 
OREGON

� 1. The authority citation for 7 CFR part 
958 continues to read as follows:

Authority: 7 U.S.C. 601–674.

� 2. Section 958.240 is revised to read as 
follows:

§ 958.240 Assessment rate. 
On and after July 1, 2004, an 

assessment rate of $0.105 per 
hundredweight is established for Idaho-
Eastern Oregon onions.

Dated: July 13, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–16271 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–02–P

FARM CREDIT ADMINISTRATION

12 CFR Parts 609, 611, 612, 614, 615, 
and 617 

RIN 3052–AB69 

Electronic Commerce; Organization; 
Standards of Conduct and Referral of 
Known or Suspected Criminal 
Violations; Loan Policies and 
Operations; Funding and Fiscal 
Affairs, Loan Policies and Operations, 
and Funding Operations; Borrower 
Rights

AGENCY: Farm Credit Administration.
ACTION: Correcting amendment.

SUMMARY: The Farm Credit 
Administration (FCA) published a 
document in the Federal Register on 
March 9, 2004 (69 FR 10901, clarifying 
the rights provided in the Farm Credit 
Act of 1971, as amended, for loan 
applicants and borrowers of the Farm 
Credit System (System) and explaining 
the responsibilities of the System in 
providing these rights, responding to 
comments, and placing all borrower 
rights provisions in one part of our 
regulations. That document failed to 
include a necessary nomenclature 
change to § 609.930(i). This document 
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1 At the time that the FCA received this comment 
letter, the FCBT had not yet transferred direct 
lending authority to one of these FLCAs pursuant 
to section 7.6 of the Act.

2 The final rule does not affect intra-System loan 
participations because the originating FCS lender 
consents when it sells participations in its loans to 
other FCS institutions.

corrects the final regulations by revising 
this section.
DATES: Effective on July 19, 2004.
FOR FURTHER INFORMATION CONTACT: 
Mark L. Johansen, Senior Policy 
Analyst, Office of Policy and Analysis, 
Farm Credit Administration, McLean, 
VA 22102–5090, (703) 883–4479, TTY 
(703) 883–4434; or Joy Strickland, 
Senior Counsel, Office of General 
Counsel, Farm Credit Administration, 
McLean, VA 22102–5090, (703) 883–
4020, TTY (703) 883–2020.
SUPPLEMENTARY INFORMATION: The final 
rule published on March 9, 2004 (69 FR 
10901) redesignated existing part 617 as 
a newly designated subpart B in part 
612. Because of this redesignation, a 
nomenclature change in § 609.930(i) 
should have been included in the final 
rule.

List of Subjects 

12 CFR Part 609 
Agriculture, Banks, banking, 

Electronic commerce, Reporting and 
recordkeeping requirements, Rural 
areas. 

12 CFR Part 611 
Agriculture, Banks, banking, Rural 

areas. 

12 CFR Part 612 
Agriculture, Banks, banking, Conflict 

of interests, Rural areas. 

12 CFR Part 614 
Agriculture, Banks, banking, Flood 

insurance, Foreign trade, Reporting and 
recordkeeping requirements, Rural 
areas. 

12 CFR Part 615 
Accounting, Agriculture, Banks, 

banking, Government securities, 
Investments, Rural areas. 

12 CFR Part 617 
Banks, banking, Criminal referrals, 

Criminal transactions, Embezzlement, 
Insider abuse, Investigations, Money 
laundering, Theft.
� Accordingly, 12 CFR part 609 is 
corrected by making the following 
correcting amendment:

PART 609—ELECTRONIC COMMERCE

� 1. The authority citation for part 609 
continues to read as follows:

Authority: Sec. 5.9 of the Farm Credit Act 
(12 U.S.C. 2243); 5 U.S.C. 301; Pub. L. 106–
229 (114 Stat. 464).

§ 609.930 [Corrected]

� 2. Section 609.930(i) is corrected by 
removing the reference ‘‘617’’ and 
adding in its place ‘‘612, subpart B’’.

Dated: July 14, 2004. 
Jeanette C. Brinkley, 
Secretary, Farm Credit Administration Board.
[FR Doc. 04–16379 Filed 7–16–04; 8:45 am] 
BILLING CODE 6705–01–P

FARM CREDIT ADMINISTRATION

12 CFR Part 614 

RIN 3052–AB87 

Loan Policies and Operations; 
Participations

AGENCY: Farm Credit Administration.
ACTION: Final rule; response to 
comment. 

SUMMARY: The Farm Credit 
Administration (FCA or agency) 
responds to a comment letter on a final 
rule that repealed regulations that 
required a Farm Credit System (FCS or 
System) bank or association to provide 
notice or obtain consent before 
purchasing participations in loans that a 
non-System lender originates in the 
chartered territory of another FCS 
institution. This response, which is 
pursuant to an order of the United 
States District Court for the District of 
Columbia dated April 8, 2004, 
supplements the preamble to the final 
rule that was published at 65 FR 24101 
on April 25, 2000.
DATES: Effective Date: These regulations 
became effective on May 25, 2000. See 
65 FR 33743.
FOR FURTHER INFORMATION CONTACT: 
Alan Markowitz, Senior Policy Analyst, 
Office of Policy and Analysis, Farm 
Credit Administration, McLean, VA 
22102–5090, (703) 883–4498, TTY (703) 
883–4434, or Richard A. Katz, Senior 
Attorney, Office of the General Counsel, 
Farm Credit Administration, McLean, 
VA 22102–5090, (703) 883–4020, TTY 
(703) 883–2020.
SUPPLEMENTARY INFORMATION: 

I. Background 

On November 9, 1998, the FCA 
proposed repeal of several regulations in 
parts 611, 614, and 618 that required 
System lenders operating under title I or 
II of the Farm Credit Act of 1971, as 
amended (Act) to provide notice or 
obtain consent before they could lend, 
participate in loans, or offer related 
services to borrowers in the chartered 
territory of other FCS lending 
institutions. See 63 FR 60219. The 
extended comment period closed on 
May 10, 1999. 

The FCA received more than 270 
comment letters from System 
institutions, commercial banks, trade 

associations, FCS and non-System 
customers, state agricultural 
commissioners, a statewide council of 
agricultural organizations, a United 
States senator, and individuals. 
Commercial bank commenters opposed 
the proposed rule, while the other 
commenters were evenly divided 
between those supporting and opposing 
the proposal. 

The Farm Credit Bank of Texas 
(FCBT) and its six affiliated Federal 
land credit associations (FLCAs) 1 in 
Alabama, Louisiana, and Mississippi, 
and its two affiliated production credit 
associations (PCAs) in New Mexico sent 
the FCA a joint comment letter dated 
May 3, 1999, opposing the proposed 
rule. The joint comment letter stated 
that: (1) The FCA lacked statutory 
authority to enact the proposed rule; (2) 
the proposed rule would conflict with 
statutory amendments enacted in 1992; 
(3) geographic boundaries are an 
integral part of the System’s statutory 
scheme; (4) out-of-territory credit and 
related services would hurt the System 
and its customers, especially small 
farmers; and (5) the proposed rule 
would not advance any congressionally 
mandated purpose.

The FCA did not repeal those 
regulations that require notice or 
consent when a System lender operating 
under title I or II of the Act makes direct 
loans or offers related services outside 
its chartered territory. However, the 
FCA adopted a final rule on April 25, 
2000, that repealed the notice and 
consent requirements only for out-of-
territory loan participations. See 65 FR 
24101. As a result, notice and consent 
requirements no longer apply when a 
System lender purchases participations 
in loans that non-System lenders 
originate in the chartered territory of 
other FCS institutions.2

The preamble to the final rule 
explained that repealing the notice and 
consent requirements for loan 
participations could help: (1) Increase 
the flow and availability of agricultural 
credit; (2) improve the liquidity of non-
System lenders; and (3) diversify 
geographic and industry concentrations 
in the loan portfolios of Farm Credit 
banks and associations. The preamble 
also pointed out that the chartered 
territory of an FCS lender does not 
change when it buys participations in 
loans that non-System lenders originate 
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3 Two FLCAs that signed the joint comment letter 
merged before litigation. 4 Pub. L. 102–552, 106 Stat. 4102 (Oct. 28, 1992).

in the territory of other System lenders. 
Another passage in the preamble 
explained that the final rule does not 
authorize any FCS lender to make loans 
directly to farmers and ranchers in the 
chartered territory of other System 
lenders. The following paragraph in the 
preamble to the final rule discussed the 
comments that the FCA received from 
the public:

We received over 270 comment letters on 
the proposed rule. No commenter cited any 
statutory provision that restricts the authority 
of System banks and associations to 
participate in loans outside of their chartered 
territory. Only one comment letter mentioned 
the statutory authorities of System 
institutions to participate in loans.

After the final rule became effective 
on May 25, 2000, the FCBT and the 
FLCAs that submitted the joint 
comment letter (plaintiffs) filed suit 
against the FCA in the United States 
District Court for the District of 
Columbia, seeking a declaration that the 
final rule was invalid.3 The plaintiffs 
claimed the final rule violated the Act 
and a 1992 amendment thereto, and that 
the FCA failed to comply with the 
procedural requirements of the 
Administrative Procedure Act (APA) 
when it enacted the final rule.

The plaintiffs raised two procedural 
arguments. First, they claimed that the 
FCA failed to respond to their 
comments in the preamble to the final 
rule. Their second claim was that the 
public did not have adequate notice that 
the FCA would only repeal the out-of-
territory notice and consent 
requirements for loan participations 
and, therefore, the FCA should have 
sought additional comment before it 
enacted the final rule. 

On August 21, 2001, the District Court 
granted the FCA’s motion for summary 
judgment. The District Court ruled that: 
(1) The FCA adequately responded to 
the plaintiffs’ comments; (2) the final 
rule was a logical outgrowth of the 
proposed rule; (3) the final rule 
complied with the applicable provisions 
of the Act; and (4) the plaintiffs waived 
their argument that the final loan 
participation rule violated the 1992 
amendments because they did not raise 
this argument in their comment letter. 
La Fed. Land Bank Ass’n, FLCA v. Farm 
Credit Admin., 189 F. Supp. 2d 47, 
(D.D.C. 2001).

The plaintiffs appealed. On July 29, 
2003, the Court of Appeals ruled that 
the final rule did not violate the Act and 
the 1992 amendments thereto. La Fed. 
Land Bank Ass’n, FLCA v. Farm Credit 
Admin., 336 F.3d 1075 (D.C. Cir., 2003). 

In addition, it denied the plaintiffs’ 
petition to vacate the final rule, stating, 
‘‘we think the probability that the [FCA] 
will be able to justify retaining the 
[final] rule is sufficiently high that 
vacatur of the rule is not appropriate.’’ 
See 336 F.3d 1075, 1085. The Court of 
Appeals also affirmed the District 
Court’s finding that the FCA did not 
need to seek additional public comment 
before it repealed the notice and consent 
requirements for out-of-territory 
participations because the final rule was 
a logical outgrowth of the proposed rule. 
However, the Court of Appeals found 
that: (1) The plaintiffs’ comment letter 
opposed repeal of the notice and 
consent requirements for both out-of-
territory lending and participations; and 
(2) the FCA was required to address the 
plaintiffs’ comments before enacting the 
final rule. The Court of Appeals 
reversed the judgment of the District 
Court with instructions to remand the 
matter to the FCA for a response to the 
plaintiffs’ comments. 

II. Response to the Plaintiffs 
In accordance with the court’s ruling, 

the FCA publishes this notice, which 
responds to the plaintiffs’ joint 
comment letter. Our response addresses 
out-of-territory loan participations, 
which were the subject of both the final 
rule and the court decisions. 

A. Legal Issues 
The plaintiffs alleged that: (1) The 

FCA lacked authority to rescind 
regulatory restrictions on out-of-territory 
activities by System lenders; and (2) the 
proposed rule would violate several 
provisions of the Act and section 401 of 
the Farm Credit Banks and Associations 
Safety and Soundness Act of 19924 
(1992 amendments). The Court of 
Appeals decided both of these issues, 
holding that the FCA had authority 
under the Act and the 1992 
amendments to repeal the pre-existing 
regulatory notice and consent 
requirements for out-of-territory loan 
participations. Accordingly, this 
response does not recap the plaintiffs’ 
legal arguments, the agency’s response, 
and the Court of Appeals’ rulings. The 
FCA refers interested parties to the 
Court of Appeals’ opinion if they seek 
a detailed discussion of the legal issues.

B. Policy Issues 
In addition to its findings on the 

above legal issues, the Court of Appeals 
found that the FCA’s ‘‘only error was its 
failure to explain what seems to be a 
policy difference with the plaintiffs.’’ Id. 
Accordingly, the FCA now responds to 

the plaintiffs’ policy comments. The 
plaintiffs’ comment letter objected to the 
repeal of notice or consent requirements 
for out-of-territory activities on policy 
grounds. The plaintiffs claimed that 
repeal of regulatory restrictions on out-
of-territory activities would have a 
detrimental impact on both the System 
and its borrowers. The plaintiffs raised 
three arguments. Their first argument is 
that geographic restrictions preserve the 
cooperative principles, local control, 
and financial interdependence of the 
FCS. The second argument is that 
ending restrictions on out-of-territory 
activities will introduce intra-System 
competition that will harm small 
farmers, ‘‘who are the very people the 
System is designed to serve.’’ The 
plaintiffs’’ final argument is that the 
proposed rule would not advance any 
congressionally mandated purpose. 

1. Cooperative Principles, Local Control, 
and Financial Interdependence 

The plaintiffs claimed that geographic 
boundaries reinforce the structure of 
System institutions, which are credit 
cooperatives that are owned and 
controlled by the local farmers who 
borrow from them. Accordingly, the 
plaintiffs believe that revoking 
regulatory restrictions on out-of-territory 
activities overturns the rights of farmer-
owners to make decisions that affect 
their institution. Another argument that 
the plaintiffs raised is that allowing FCS 
institutions to make or participate in 
loans in the chartered territory of other 
System lenders without restriction is 
incompatible with an intra-System 
financial support structure that depends 
on joint and several liability and loss-
sharing agreements. 

The FCA responds that the final rule 
does not authorize any FCS institution 
to lend directly to borrowers outside its 
chartered territory without consent. As 
a result, the final rule does not change 
the System’s cooperative principles, 
local control, or financial 
interdependence. Cooperative 
principles, borrower stock, voting rights, 
and borrower rights continue to apply to 
loans that System institutions make. 
However, the final rule applies only to 
participations in loans made by non-
System lenders. The borrowers are 
customers of non-System commercial 
lenders, not the FCS; therefore, they do 
not enter into a contractual relationship 
with any FCS lender. FCS institutions 
may buy participations in these loans 
from commercial lenders, but their 
contractual relationship is with the lead 
lender, not the borrower. Accordingly, 
borrower stock, cooperative 
membership requirements, and 
borrower rights do not apply. For these 

VerDate jul<14>2003 16:14 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00006 Fmt 4700 Sfmt 4700 E:\FR\FM\19JYR1.SGM 19JYR1



42855Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

reasons, repeal of the notice and consent 
requirements for loan participations do 
not adversely affect cooperative 
principles and local control of System 
institutions.

Similarly, the final rule does not 
threaten the financial interdependence 
of System institutions. The final rule 
does not change the Farm Credit banks’ 
statutory joint and several liability, or 
their lending relationships with their 
affiliated associations. In addition, the 
final rule does not bring FCS 
institutions into competition with each 
other for direct loans because it applies 
only to participations in loans that non-
System lenders originate. Furthermore, 
System lenders participated in loans 
with non-System lenders long before the 
FCA repealed regulatory notice and 
consent requirements for out-of-territory 
participations. Loan participations with 
non-System lenders have never 
undermined the System’s financial 
interdependence. 

2. Service to Small Farmers 
The plaintiffs claimed that removal of 

restrictions on out-of-territory activities 
would be detrimental to the ‘‘very 
people the System is designed to serve,’’ 
especially small farmers and ranchers. 
More specifically, the plaintiffs alleged 
that the FCA’s proposal would enable 
the bigger FCS associations to ‘‘cherry 
pick’’ loans to large and profitable farm 
operations outside their chartered 
territory, leaving loans to small and 
struggling farmers to the local 
association. 

First of all, the final rule addresses 
participations, not direct loans. More 
importantly, the final rule is not 
detrimental to small farmers. Nothing in 
the final rule weakens the System’s 
statutory authority and commitment to 
serve small farmers. The Act expressly 
authorizes FCS banks and associations 
to participate in loans with each other 
and non-System lenders. Although 
lenders participate in credits to larger 
borrowers, loan participations for larger 
borrowers generate income and portfolio 
diversification which, in turn, facilitate 
System lending to small farmers. 

3. Benefiting Agriculture 
Finally, the plaintiffs’ comment letter 

claimed that rescinding restrictions on 
out-of-territory activities does not 
advance any congressionally mandated 
purpose. The FCA replies that loan 
participations achieve a congressionally 
mandated purpose because several 
provisions of the Act expressly 
authorize them. Buying out-of-territory 
loan participations from non-System 
lenders improves ‘‘the income and well-
being of American farmers and ranchers 

by furnishing sound, adequate, and 
constructive credit * * * to them,’’ 
which is an objective that Congress 
established for the System in section 
1.1(a) of the Act. 

Eliminating territorial restrictions on 
loan participations promotes 
cooperation between System and non-
System lenders, which ultimately 
benefits farmers and ranchers. Sound 
loan participation programs can 
increase the availability of agricultural 
credit for farmers and ranchers. System 
banks and associations can improve the 
liquidity of non-System lenders by 
purchasing participations in loans to 
farmers and ranchers which, in turn, 
enable non-System lenders to make 
more agricultural loans. The final rule 
also enables System lenders to diversify 
geographic and industry concentrations 
in loan portfolios by purchasing 
participations in sound loans made 
anywhere in the United States. 
Cooperation between System and non-
System lenders benefits America’s 
farmers, ranchers, and rural 
communities by ensuring a steady flow 
of agricultural credit in both good and 
bad economic times. For these reasons, 
the final rule furthers the goals that 
Congress set forth in the Act because it 
advances the System’s mission of 
financing agriculture and rural America.

Dated: July 13, 2004. 
Jeanette C. Brinkley, 
Secretary, Farm Credit Administration Board.
[FR Doc. 04–16318 Filed 7–16–04; 8:45 am] 
BILLING CODE 6705–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2004–18585; Directorate 
Identifier 2004–NE–28–AD; Amendment 39–
13731; AD 2004–14–22] 

RIN 2120–AA64 

Airworthiness Directives; Pratt & 
Whitney Canada PW206B, PW206C, 
PW206E, PW207D, and PW207E 
Turboshaft Engines

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule; request for 
comments. 

SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for Pratt & 
Whitney Canada (PWC) PW206B 
engines that have incorporated PWC 
Service Bulletin (SB) No. 28119, and 
PW206C, PW206E, PW207D, and 
PW207E turboshaft engines. This AD 

requires checking the automatic low-
cycle-fatigue (LCF) counting data made 
by the engine Data Collection Unit 
(DCU) on installed engines, and 
validating proper DCU automatic LCF 
counting before an engine is installed. 
This AD results from two reports of 
irregular LCF counting, observed 
between engines on the same helicopter, 
during weekly recording of LCF data in 
the engine log books. We are issuing this 
AD to prevent critical rotating parts 
from exceeding published life limits, 
which could result in uncontained 
engine failure and possible loss of the 
helicopter.

DATES: Effective August 3, 2004. The 
Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the 
regulations as of August 3, 2004. 

We must receive any comments on 
this AD by September 17, 2004.
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

• DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
001. 

• Fax: (202) 493–2251. 
• Hand Delivery: Room PL–401 on 

the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

You can get the service information 
identified in this AD from Pratt & 
Whitney Canada, 1000 Marie-Victorin, 
Longueuil, Quebec, Canada J4G1A1. 

You may examine the comments on 
this AD in the AD docket on the Internet 
at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: Ian 
Dargin, Aerospace Engineer, Engine 
Certification Office, FAA, Engine and 
Propeller Directorate, 12 New England 
Executive Park, Burlington, MA 01803–
5299; telephone (781) 238–7178; fax 
(781) 238–7199.
SUPPLEMENTARY INFORMATION: Transport 
Canada (TC), which is the airworthiness 
authority for Canada, recently notified 
us that an unsafe condition may exist on 
PWC PW206B engines that have 
incorporated PWC SB No. 28119, and 
PW206C, PW206E, PW207D, and 
PW207E turboshaft engines. Transport 
Canada advises that two reports of 
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irregular LCF counting were observed 
between engines on the same helicopter, 
during weekly recording of LCF data in 
the engine log books. PWC investigated 
and confirmed that irregular DCU LCF 
count recordings can occur, registering 
above and below the LCF count data of 
a paired reference engine. LCF cycle 
count data is used to track life-limited 
critical rotating parts. Pratt & Whitney 
Canada determined that cycle counting 
history by the DCU becomes corrupted 
if system electrical power is shut off 
before the completion of data transfer. 
Data transfer occurs after engine 
shutdown, as the compressor 
revolutions per minute (rpm) 
decelerates through 20% speed. 
Operators must verify the DCU data 
each week as described in the 
maintenance manual. However, some 
operators have not been verifying this 
data. This condition causes potential for 
some life limited rotating parts to be 
close to or even beyond the currently 
approved published life limits. 

Relevant Service Information 

We have reviewed and approved the 
technical contents of PWC Alert Service 
Bulletin (ASB) No. PW200–72–A28252, 
Revision 2, dated March 11, 2004. That 
ASB describes procedures to compare 
the LCF counting data recorded by the 
DCU to the data recorded in the engine 
log books. We have also reviewed and 
approved the technical contents of PWC 
service bulletin (SB) No. PW200–72–
28253, dated February 12, 2004, that 
describes procedures for validating 
proper DCU automatic LCF counting 
before an engine is installed. Transport 
Canada classified these SBs as 
mandatory and issued AD No. CF–
2004–06, dated March 31, 2004, in order 
to ensure the airworthiness of these 
PWC engines in Canada. 

Bilateral Airworthiness Agreement 

These PWC PW206B, PW206C, 
PW206E, PW207D, and PW207E 
turboshaft engines are manufactured in 
Canada and are type certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. Under this 
bilateral airworthiness agreement, 
Transport Canada has kept the FAA 
informed of the situation described 
above. We have examined the findings 
of Transport Canada, reviewed all 
available information, and determined 
that AD action is necessary for products 
of this type design that are certificated 
for operation in the United States. 

FAA’s Determination and Requirements 
of This AD 

The unsafe condition described 
previously is likely to exist or develop 
on other PWC PW206B, PW206C, 
PW206E, PW207D, and PW207E 
turboshaft engines of the same type 
design. We are issuing this AD to 
prevent critical rotating parts from 
exceeding published life limits, which 
could result in uncontained engine 
failure and possible loss of the 
helicopter. This AD requires a 
Comparison Check and a Consistency 
Check of the automatic LCF counting 
data made by the engine DCU on 
installed engines, at the following:

• For engines with impeller and or 
compressor turbine (CT) disks and or 
power turbine (PT) disks having fewer 
than 2,000 cycles life limit remaining on 
the effective date of the AD; within the 
next 50 engine flight hours or two 
months, whichever occurs first, after the 
effective date of this AD; and 

• For engines with impeller and or 
CT disks and or PT disks having from 
2,000 to 5,000 cycles life limit 
remaining on the effective date of the 
AD; within the next 200 engine flight 
hours or three months, whichever 
occurs first, after the effective date of 
this AD; and; 

• For engines with impeller and or 
CT disks and or PT disks having more 
than 5,000 cycles life limit remaining on 
the effective date of the AD; within the 
next 500 engine flight hours or four 
months, whichever occurs first, after the 
effective date of this AD. 

This AD also requires validating 
proper DCU automatic LCF counting 
before an engine is installed. You must 
use the service information described 
previously to perform the actions 
required by this AD. 

FAA’s Determination of the Effective 
Date 

Since an unsafe condition exists that 
requires the immediate adoption of this 
AD, we have found that notice and 
opportunity for public comment before 
issuing this AD are impracticable, and 
that good cause exists for making this 
amendment effective in less than 30 
days. 

Docket Management System (DMS) 

We have implemented new 
procedures for maintaining AD dockets 
electronically. As of May 17, 2004, we 
posted new AD actions on the DMS and 
assigned a DMS docket number. We 
track each action and assign a 
corresponding Directorate identifier. 
The DMS docket No. is in the form 
‘‘Docket No. FAA–200X–XXXXX.’’ Each 

DMS docket also lists the Directorate 
identifier (‘‘Old Docket Number’’) as a 
cross-reference for searching purposes. 

Comments Invited 
This AD is a final rule that involves 

requirements affecting flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to submit any 
written relevant data, views, or 
arguments regarding this AD. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘AD Docket No. 
FAA–2004–18585; Directorate Identifier 
2004–NE–28–AD’’ in the subject line of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify it. 

We will post all comments we 
receive, without change, to http://
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of the DMS Web site, 
anyone can find and read the comments 
in any of our dockets, including the 
name of the individual who sent the 
comment (or signed the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477–78) or you may visit 
http://dms.dot.gov. 

We are reviewing the writing style we 
currently use in regulatory documents. 
We are interested in your comments on 
whether the style of this document is 
clear, and your suggestions to improve 
the clarity of our communications with 
you. You can get more information 
about plain language at http://
www.faa.gov/language and http://
www.plainlanguage.gov. 

Examining the AD Docket 
You may examine the docket that 

contains the AD, any comments 
received, and any final disposition in 
person at the DMS Docket Offices 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Office (telephone (800) 647–
5227) is located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 

Regulatory Findings 
We have determined that this AD will 

not have federalism implications under 
Executive Order 13132. This AD will 
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not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary by sending a request to us 
at the address listed under ADDRESSES.

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.

Adoption of the Amendment

� Under the authority delegated to me by 
the Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

� 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive:
2004–14–22 Pratt & Whitney Canada: 

Amendment 39–13731. Docket No. 
FAA–2004–18585; Directorate Identifier 
2004–NE–28–AD. 

Effective Date 

(a) This airworthiness directive (AD) 
becomes effective August 3, 2004. 

Affected ADs 

(b) None. 

Applicability 

(c) This AD applies to Pratt & Whitney 
Canada (PWC) PW206B engines that have 
incorporated PWC Service Bulletin (SB) No. 
28119, and PW206C, PW206E, PW207D, and 

PW207E turboshaft engines. These engines 
are installed on, but not limited to, Augusta 
109E, Bell 427, Eurocopter EC135, and MD 
Explorer helicopters. 

Unsafe Condition 
(d) This AD results from two reports of 

irregular LCF counting observed between 
engines on the same helicopter, during 
weekly recording of LCF data in the engine 
log books. We are issuing this AD to prevent 
critical rotating parts from exceeding 
published life limits, which could result in 
uncontained engine failure and possible loss 
of the helicopter. 

Compliance 
(e) You are responsible for having the 

actions required by this AD performed within 
the compliance times specified unless the 
actions have already been done. 

Confirmation of Data Collection Unit (DCU) 
Properly Collecting Engine Low-Cycle-
Fatigue (LCF) Data, and Confirmation of 
Engine LCF Count Values 

(f) To confirm that the data stored in the 
DCU is correct and that the data recorded in 
the engine log books is correct, do a 
Comparison Check and a Consistency Check 
as specified in paragraphs (g) and (h) of this 
AD, within the following compliance 
requirements: 

(1) For engines with impeller and or 
compressor turbine (CT) disks and or power 
turbine (PT) disks having fewer than 2,000 
cycles life limit remaining on the effective 
date of this AD, do a Comparison Check and 
a Consistency Check within the next 50 
engine flight hours or two months, whichever 
occurs first, after the effective date of this 
AD; and

(2) For engines with impeller and or CT 
disks and or PT disks having from 2,000 to 
5,000 cycles life limit remaining on the 
effective date of this AD; do a Comparison 
Check and a Consistency Check within the 
next 200 engine flight hours or three months, 
whichever occurs first, after the effective date 
of this AD; and 

(3) For engines with impeller and or CT 
disks and or PT disks having more than 5,000 
cycles life limit remaining on the effective 
date of this AD; do a Comparison Check and 
a Consistency Check within the next 500 
engine flight hours or four months, 
whichever occurs first, after the effective date 
of this AD. 

Comparison Check 
(g) Do a Comparison Check of the data 

stored by the DCU using paragraph 3.C of 
PWC Alert Service Bulletin (ASB) No. 
PW200–72–28252, Revision 2, dated March 
11, 2004. Interpret the results of the 
Comparison Check using paragraphs 3.C.9.a. 
and 3.C.9.b. of PWC ASB No. PW200–72–
28252, Revision 2, dated March 11, 2004. If 
necessary, restore baseline LCF life of 

components using manual counting using 
paragraph 3.E of PWC ASB No. PW200–72–
28252, Revision 2, dated March 11, 2004. 

Consistency Check 

(h) Do a Consistency Check by reviewing 
the engine log books to confirm the impeller, 
CT, and PT disks LCF counts are correct 
using paragraph 3.D. of PWC ASB No. 
PW200–72–28252, Revision 2, dated March 
11, 2004. 

(1) Interpret the results using paragraphs 
3.D.5 and 3.D.6 of PWC ASB No. PW200–72–
28252, Revision 2, dated March 11, 2004. 

(2) If necessary, restore the baseline LCF 
life of components using manual counting as 
indicated in paragraph 3.E. of PWC ASB No. 
PW200–72–28252, Revision 2, dated March 
11, 2004. 

Components Exceeding Published Life Limit 

(i) Before further flight, replace any 
impeller, CT, or PT disk that exceeds its 
published life limit. 

Validating Proper DCU Automatic LCF 
Counting Before an Engine Is Installed 

(j) Before an engine is installed, validate 
the proper DCU automatic LCF counting 
using the checks in paragraphs (g) and (h) of 
this AD and using paragraphs 3A. through 
3.A.(21)(a)15 of PWC Service Bulletin (SB) 
No. PW200–72–28253, dated February 12, 
2004. 

Previous Credit 

(k) Previous credit is allowed for 
Comparison Checks and Consistency Checks 
that were done in accordance with the 
Original, Revision 1, or Revision 2 of PW 
ASB No. PW200–72–A28252, before the 
effective date of this AD. 

Alternative Methods of Compliance 

(l) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 

Material Incorporated by Reference 

(m) You must use the Pratt & Whitney 
Canada service information specified in 
Table 1 to perform the checks required by 
this AD. The Director of the Federal Register 
approved the incorporation by reference of 
the documents listed in Table 1 of this AD 
in accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. You can get a copy from Pratt & 
Whitney Canada, 1000 Marie-Victorin, 
Longueuil, Quebec, Canada J4G1A1; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at NARA, call 
202–741–6030, or go to: http://
www.archives.gov/federal_register/code_of 
_federal_regulations/ibr_locations.html.
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TABLE 1.—INCORPORATION BY REFERENCE 

Service bulletin No. Page Revision Date 

PW200–72–A28252 ............................................................ ALL ...................................... 2 ........................................... March 11, 2004. 
Total Pages: 11 
PW200–72–28253 ............................................................... ALL ...................................... Original ................................ February 12, 2004. 
Total Pages: 10 

Related Information 

(n) Transport Canada airworthiness 
directive No. CF–2004–06, dated March 31, 
2004, also addresses the subject of this AD.

Issued in Burlington, Massachusetts, on 
July 7, 2004. 
Peter A. White, 
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service.
[FR Doc. 04–16005 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2002–NM–201–AD; Amendment 
39–13732; AD 2004–14–23] 

RIN 2120–AA64 

Airworthiness Directives; Airbus Model 
A319–111, –112, –113, and –114; A320–
111, –211, –212, and –214; and A321–
111, –112, and –211 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A319, A320, and A321 series airplanes, 
that requires a one-time inspection to 
identify the serial number of the 
actuator of the thrust reverser blocker 
door, and corrective action if necessary. 
This action is necessary to prevent 
inadvertent deployment of the thrust 
reverser door, which could result in 
reduced controllability of the airplane. 
This action is intended to address the 
identified unsafe condition.
DATES: Effective August 23, 2004. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of August 23, 
2004.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Rohr, Inc., 850 Lagoon Drive, 
Chula Vista, California 91910–2098. 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 

Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the National 
Archives and Records Administration 
(NARA). For information on the 
availability of this material at NARA, 
call (202) 741–6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.
FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer, 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–1175; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION: We 
proposed to amend part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) to include an airworthiness 
directive (AD) that is applicable to 
certain Airbus Model A319, A320, and 
A321 series airplanes. That proposed 
AD was published in the Federal 
Register on March 11, 2004 (69 FR 
11547). That action proposed to require 
a one-time inspection to identify the 
serial number of the actuator of the 
thrust reverser blocker door, and 
corrective action if necessary. 

Comments 
Interested persons have been afforded 

an opportunity to participate in the 
making of this amendment. We have 
given due consideration to the 
comments received. 

Support for the Proposed AD 
The manufacturer concurs with the 

content of the proposed AD. The Air 
Transport Association (ATA) of 
America, on behalf of its members, 
reports that the members generally 
support the intent of the rulemaking. 

Request to Revise Proposed 
Requirements 

One commenter suggests that the 
proposed AD be revised to reidentify the 
part number of the suspect actuators 
after rework, to help ensure compliance 
with the AD. Rohr CFM56–5A/–5B 
Service Bulletin RA32078–112, 
described in the proposed AD, specifies 
marking the label plate of the actuator 
with the numeral ‘‘2’’ to indicate 
completion of the actions in the service 
bulletin. The commenter, however, 

finds this a vague and confusing way to 
track compliance with an AD. The 
commenter adds that, in most cases, 
compliance with an AD involves 
changing the part number of the 
component in question.

We disagree with the request. We find 
that the addition of the numeral ‘‘2’’ to 
the label plate will adequately 
distinguish affected and reworked parts. 
No change is necessary to the final rule 
in this regard. 

Request to Revise Compliance Time 
This same commenter (an operator) 

requests that the proposed AD be 
revised to allow 100 flight hours to 
replace any discrepant actuator. (The 
proposed AD would require 
replacement before further flight.) 
According to the commenter, requiring 
immediate replacement would result in 
a limited number of airplanes that could 
be inspected at one time and a limited 
number of maintenance stations 
available to do the work, whereas the 
requested extension of time would 
allow operators to inspect multiple 
airplanes at multiple maintenance 
stations simultaneously. The commenter 
reports that the spare actuators are 
typically available at only one or two 
maintenance stations. The commenter 
states that, in light of the proposed 
compliance time to inspect (up to 7,000 
flight cycles since the last overhaul), an 
additional 100 flight hours to replace 
the actuator would not adversely affect 
safety. (The commenter does not 
provide further support for the previous 
statement.) 

We do not agree with the commenter’s 
request to allow temporary flight with 
known discrepant actuators—without 
interim measures in place to ensure the 
continued operational safety of these 
airplanes. As a matter of law, to be 
airworthy an airplane must be in a 
condition for safe operation. Immediate 
replacement of a discrepant actuator is 
therefore required to correct the unsafe 
condition and ensure that the airplane 
is operated in an airworthy condition, as 
required by the Federal Aviation 
Regulations. The compliance time for 
the inspection specified in paragraph (b) 
of this AD should allow operators ample 
time to schedule both the inspection 
and any necessary corrective action at 
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the same time. The proposed AD, issued 
in March 2004, advised affected 
operators of our plans to require the 
inspections and corrective action; the 
service bulletin cited in that NPRM has 
been available since February 2002. 
Therefore, we find that operators have 
had sufficient time to incorporate the 
required and conditional actions into 
their individual maintenance plans. 
However, according to the provisions of 
paragraph (e) in this final rule, we might 
approve requests to allow flight for an 
interim period if the request includes 
data or interim procedures that would 
ensure that an acceptable level of safety 
would be maintained. We have not 
changed the final rule regarding this 
issue. 

Conclusion 

After careful review of the available 
data, including the comments noted 
above, we have determined that air 
safety and the public interest require the 
adoption of the rule with the change 
described previously. We have 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 

Cost Impact 

We estimate that 551 airplanes of U.S. 
registry will be affected by this AD. It 
will take about 4 work hours per 
airplane to identify the actuator part 
numbers, at an average labor rate of $65 
per work hour. Based on these figures, 
the cost impact of this AD on U.S. 
operators is estimated to be $143,260, or 
$260 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 

have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.

Adoption of the Amendment

� Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

� 2. Section 39.13 is amended by adding 
the following new airworthiness 
directive:
2004–14–23 Airbus: Amendment 39–13732. 

Docket 2002–NM–201–AD.
Applicability: Model A319–111, –112, 

–113, and –114; A320–111, –211, –212, and 
–214; and A321–111, –112, and –211 series 
airplanes; certificated in any category; 
powered by CFM56–5A or –5B engines 
having any thrust reverser blocker door 
actuator part number D23090000–6. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent inadvertent deployment of the 
thrust reverser door, which could result in 
reduced controllability of the airplane, 
accomplish the following: 

Repair History 
(a) If, from a review of the maintenance 

records, it can be positively determined that 
the thrust reverser blocker door actuator was 
never overhauled by ‘‘TRW—Lucas Repair 
Center—Englewood, New Jersey,’’ then no 
further work is required by this AD. 

Inspection 
(b) Before the actuator of the thrust reverser 

blocker door accumulates 7,000 total flight 
cycles since its last overhaul, or within 500 

flight hours after the effective date of this AD, 
whichever occurs later: Do a general visual 
inspection to identify the part number and 
serial number of the actuator, in accordance 
with Rohr CFM56–5A/–5B Service Bulletin 
RA32078–112, Revision 1, dated February 6, 
2002. Look for affected serial numbers as 
listed in paragraph 1.A(1) of the service 
bulletin.

Note 1: For the purposes of this AD, a 
general visual inspection is defined as: ‘‘A 
visual examination of an interior or exterior 
area, installation, or assembly to detect 
obvious damage, failure, or irregularity. This 
level of inspection is made from within 
touching distance unless otherwise specified. 
A mirror may be necessary to enhance visual 
access to all exposed surfaces in the 
inspection area. This level of inspection is 
made under normally available lighting 
conditions such as daylight, hangar lighting, 
flashlight, or droplight and may require 
removal or opening of access panels or doors. 
Stands, ladders, or platforms may be required 
to gain proximity to the area being checked.’’

(1) If no affected serial number is found, no 
more work is required by this paragraph. 

(2) If any affected serial number is found: 
Before further flight after doing the 
inspection required by paragraph (b) of this 
AD, replace the affected actuator with a new 
or reworked part in accordance with the 
service bulletin. 

(c) An inspection and rework done before 
the effective date of this AD in accordance 
with Rohr CFM56–5A/–5B Service Bulletin 
RA32078–112, dated October 22, 2001, is 
acceptable for compliance with the 
applicable requirements of this AD. 

Parts Installation 

(d) As of the effective date of this AD, no 
person may install, on any airplane, an 
actuator of the thrust reverser blocker door 
having a part number and serial number 
listed in paragraph 1.A.(1) of Rohr CFM56–
5A/–5B Service Bulletin RA32078–112, 
Revision 1, dated February 6, 2002, unless 
the actuator has been reworked in accordance 
with the service bulletin. 

Alternative Methods of Compliance 

(e) In accordance with 14 CFR 39.19, the 
Manager, International Branch, ANM–116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD. 

Incorporation by Reference 

(f) Unless otherwise specified in this AD, 
the actions must be done in accordance with 
Rohr CFM56–5A/–5B Service Bulletin 
RA32078–112, Revision 1, dated February 6, 
2002. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Rohr, Inc., 850 Lagoon Drive, Chula 
Vista, California 91910–2098. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, or go 
to: http://www.archives.gov/federal_ register/
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code_of_ federal_regulations/ibr_locations.
html.

Note 2: The subject of this AD is addressed 
in French airworthiness directive 2002–
337(B) R1, dated July 24, 2002.

Effective Date 

(g) This amendment becomes effective on 
August 23, 2004.

Issued in Renton, Washington, on July 1, 
2004. 
Kalene C. Yanamura, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–16004 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2004–NM–48–AD; Amendment 
39–13734; AD 2004–14–25] 

RIN 2120–AA64 

Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB–120 Series 
Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Empresa Brasileira 
de Aeronautica S.A. (EMBRAER) Model 
EMB–120 series airplanes, that requires 
installing a lightning bonding jumper 
from the lower rotating beacon to the 
airframe. This action is necessary to 
prevent possible multiple avionics 
failures caused by a lightning strike, 
which could reduce the ability of the 
flightcrew to control the airplane. This 
action is intended to address the 
identified unsafe condition.
DATES: Effective August 23, 2004. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of August 23, 
2004.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Empresa Brasileira de Aeronautica 
S.A. (EMBRAER), PO Box 343—CEP 
12.225, Sao Jose dos Campos—SP, 
Brazil. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the National Archives 
and Records Administration (NARA). 

For information on the availability of 
this material at NARA, call (202) 741–
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer; 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–1175; 
fax (425) 227–1149.

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain EMBRAER 
Model EMB–120 series airplanes was 
published in the Federal Register on 
April 29, 2004 (69 FR 23456). That 
action proposed to require installing a 
lightning bonding jumper from the 
lower rotating beacon to the airframe. 

Comments 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments have been submitted on the 
proposed AD or on the determination of 
the cost to the public. 

Conclusion 

After careful review of the available 
data, we have determined that air safety 
and the public interest require the 
adoption of the rule as proposed. 

Cost Impact 

We estimate that 217 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 3 work hours 
per airplane to accomplish the required 
actions, and that the average labor rate 
is $65 per work hour. Required parts 
will cost approximately $134 per 
airplane. Based on these figures, the cost 
impact of the AD on U.S. operators is 
estimated to be $71,393, or $329 per 
airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 
The regulations adopted herein will 

not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.

Adoption of the Amendment

� Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

� 2. Section 39.13 is amended by adding 
the following new airworthiness 
directive:
2004–14–25 Empresa Brasileira De 

Aeronautica S.A. (EMBRAER): 
Amendment 39–13734. Docket 2004–
NM–48–AD.

Applicability: Model EMB–120 series 
airplanes, serial numbers 120004, and 
120006 through 120359 inclusive; 
certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent possible multiple avionics 
failures caused by a lightning strike, which 
could reduce the ability of the flightcrew to 
control the airplane, accomplish the 
following: 

(a) Within 4,000 flight hours or 30 months 
after the effective date of this AD, whichever 
comes first: Install a lightning bonding
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jumper from the lower rotating beacon to the 
airframe in accordance with the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 120–33–0037, dated 
November 5, 2003. 

Alternative Methods of Compliance 

(b) In accordance with 14 CFR 39.19, the 
Manager, International Branch, ANM–116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD. 

Incorporation by Reference 

(c) The actions shall be done in accordance 
with EMBRAER Service Bulletin 120–33–
0037, dated November 5, 2003. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from 
Empresa Brasileira de Aeronautica S.A. 
(EMBRAER), P.O. Box 343—CEP 12.225, Sao 
Jose dos Campos—SP, Brazil. Copies may be 
inspected at the Federal Aviation 
Administration (FAA), Transport Airplane 
Directorate, Rules Docket, 1601 Lind Avenue, 
SW., Renton, Washington; or at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at NARA, call (202) 741–
6030, or go to: http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed 
in Brazilian airworthiness directive 2004–01–
06, dated February 5, 2004.

Effective Date 

(d) This amendment becomes effective on 
August 23, 2004.

Issued in Renton, Washington, on July 8, 
2004. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–16033 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2003–NM–81–AD; Amendment 
39–13733; AD 2004–14–24] 

RIN 2120–AA64 

Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER) Model EMB–120 Series 
Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Empresa Brasileira 
de Aeronautica S.A. (EMBRAER) Model 

EMB–120 series airplanes, that currently 
requires measuring the gap between the 
bellcrank and the body of the rotary 
variable inductive transducers (RVITs) 
of the aileron and elevator, performing 
corrective action if necessary, and 
torquing the bolt that attaches the 
bellcrank to the RVIT shaft. This 
amendment requires replacing the 
aileron and elevator RVIT bellcranks 
with new, improved bellcranks. The 
actions specified by this AD are 
intended to prevent restricted 
movement of the aileron or elevator, 
which could result in reduced 
controllability of the airplane. This 
action is intended to address the 
identified unsafe condition.
DATES: Effective August 23, 2004. 

The incorporation by reference of 
EMBRAER Service Bulletin 120–31–
0046, Revision 01, dated December 27, 
2002, as listed in the regulations, is 
approved by the Director of the Federal 
Register as of August 23, 2004. 

The incorporation by reference of 
EMBRAER Alert Service Bulletin 120–
31–A046, dated July 13, 2001, as listed 
in the regulations, was approved 
previously by the Director of the Federal 
Register as of August 27, 2001 (66 FR 
43076, August 17, 2001).
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Empresa Brasileira de Aeronautica 
S.A. (EMBRAER), PO. Box 343—CEP 
12.225, Sao Jose dos Campos—SP, 
Brazil. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the National Archives 
and Records Administration (NARA). 
For information on the availability of 
this material at NARA, call (202) 741–
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.
FOR FURTHER INFORMATION CONTACT: Dan 
Rodina, Aerospace Engineer, 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–2125; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) 
by superseding AD 2001–17–01, 
amendment 39–12392 (66 FR 43076, 
August 17, 2001), which is applicable to 
certain Empresa Brasileira de 
Aeronautica S.A. (EMBRAER) Model 
EMB–120 series airplanes, was 
published in the Federal Register on 
May 3, 2004 (69 FR 24105). The action 

proposed to require replacing the 
aileron and elevator RVIT bellcranks 
with new, improved bellcranks. 

Comments 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA’s 
determination of the cost to the public. 

Conclusion 

The FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

Cost Impact 

There are approximately 201 Model 
EMB–120 series airplanes of U.S. 
registry that will be affected by this AD. 

The actions that are currently 
required by AD 2001–17–01 take 
approximately 1 or 2 work hours per 
airplane to accomplish, at an average 
labor rate of $65 per work hour. Based 
on these figures, the cost impact of the 
currently required actions on U.S. 
operators is estimated to be between 
$13,065 and $26,130; or between $65 
and $130 per airplane. 

The new actions that are required by 
this new AD will take approximately 1 
or 2 work hours per airplane to 
accomplish, at an average labor rate of 
$65 per work hour. Required parts will 
cost approximately $810 per airplane. 
Based on these figures, the cost impact 
of the new requirements of this AD on 
U.S. operators is estimated to be 
between $175,875 and $188,940; or 
between $875 and $940 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
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have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.

Adoption of the Amendment

� Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]
� 2. Section 39.13 is amended by 
removing amendment 39–12392 (66 FR 
43076, August 17, 2001), and by adding 
a new airworthiness directive (AD), 
amendment 39–13733, to read as 
follows:
2004–14–24 Empresa Brasileira de 

Aeronautica S.A. (EMBRAER): 
Amendment 39–13733. Docket 2003–
NM–81–AD. Supersedes AD 2001–17–
01, Amendment 39–12392.

Applicability: Model EMB–120 series 
airplanes, certificated in any category; with 
serial numbers 120004 and 120006 through 
120355 inclusive; that have been modified in 
accordance with EMBRAER Service Bulletin 
120–31–0039, 120–31–0040, 120–31–0041, or 
120–31–0042. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent restricted movement of the 
aileron or elevator, which could result in 
reduced controllability of the airplane, 
accomplish the following: 

Restatement of the Requirements of AD 
2001–17–01: Inspection and Corrective 
Action, if Necessary 

(a) Within 50 flight hours after August 27, 
2001 (the effective date of AD 2001–17–01, 
amendment 39–12392), measure the gap 

between the bellcrank and the body of the 
rotary variable inductive transducers (RVITs) 
of the elevator and aileron, in accordance 
with EMBRAER Alert Service Bulletin 120–
31–A046, dated July 13, 2001. 

(1) If the gap is within the limits specified 
by the alert service bulletin: Prior to further 
flight, tighten the bolt that attaches the 
bellcrank to the RVIT shaft to a torque of 40–
45 inch pounds, in accordance with the alert 
service bulletin. 

(2) If the gap is not within the limits 
specified by the alert service bulletin: Prior 
to further flight, accomplish all applicable 
corrective actions (including inspecting to 
detect damage of the connecting rod, 
replacing any damaged rod with a new rod 
having the same part number, and adjusting 
the gap between the bellcrank and the RVIT 
body), and tighten the bolt that attaches the 
bellcrank to the RVIT shaft to a torque of 40–
45 inch pounds; in accordance with the alert 
service bulletin. 

New Actions Required by This AD: 
Corrective Action 

(b) Within 4,000 flight hours after the 
effective date of this AD: Replace the aileron 
and elevator RVIT bellcranks having part 
number (P/N) 123–82549–007 or P/N 123–
82549–009, as applicable, with new, 
improved bellcranks having P/N 145–51146–
001 or P/N 145–51147–001, respectively, in 
accordance with Paragraph 2.8 of the 
Accomplishment Instructions of EMBRAER 
Service Bulletin 120–31–0046, Revision 01, 
dated December 27, 2002. 

(c) Replacement of the bellcranks 
accomplished before the effective date of this 
AD per EMBRAER Service Bulletin 120–31–
0046, dated February 20, 2002, are 
considered acceptable for compliance with 
the corresponding action specified in this 
AD. 

Alternative Methods of Compliance 
(d) In accordance with 14 CFR 39.19, the 

Manager, International Branch, ANM–116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD. 

Incorporation by Reference 
(e) The actions shall be done in accordance 

with EMBRAER Service Bulletin 120–31–
0046, Revision 01, dated December 27, 2002; 
and EMBRAER Alert Service Bulletin 120–
31–A046, dated July 13, 2001; as applicable. 

(1) The incorporation by reference of 
EMBRAER Service Bulletin 120–31–0046, 
Revision 01, dated December 27, 2002, is 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. 

(2) The incorporation by reference of 
EMBRAER Alert Service Bulletin 120–31–
A046, dated July 13, 2001, was approved 
previously by the Director of the Federal 
Register as of August 27, 2001 (66 FR 43076, 
August 17, 2001). 

(3) Copies may be obtained from Empresa 
Brasileira de Aeronautica S.A. (EMBRAER), 
P.O. Box 343—CEP 12.225, Sao Jose dos 
Campos—SP, Brazil. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the National Archives and 

Records Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, or go 
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed 
in Brazilian airworthiness directive 2001–07–
01R1, dated February 10, 2003.

Effective Date 

(f) This amendment becomes effective on 
August 23, 2004.

Issued in Renton, Washington, on July 8, 
2004. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–16032 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security 

15 CFR Parts 742, 748, 770, and 774 

[Docket No. 031202303–3303–01] 

RIN 0694–AC75 

Revisions of Export Licensing 
Jurisdiction of Certain Types of 
Energetic Material and Other 
Chemicals Based on Review of the 
United States Munitions List

AGENCY: Bureau of Industry and 
Security, Commerce.
ACTION: Final rule.

SUMMARY: This final rule amends the 
Export Administration Regulations 
(EAR) to implement decisions to move 
export licensing jurisdiction of certain 
types of energetic materials and other 
chemicals from the Department of State, 
Directorate of Defense Trade Controls 
(DTC), to the Department of Commerce, 
Bureau of Industry and Security (BIS), 
and to move such jurisdiction for other 
chemicals from BIS to DTC.
DATES: This rule is effective July 19, 
2004.
FOR FURTHER INFORMATION CONTACT: 
Robert Teer at (202) 482–4749 for 
questions concerning changes to Export 
Control Classification Numbers (ECCN) 
1C018 and 1C992; Steve Clagett (202) 
482–1461 for questions concerning 
coverage of guanidine nitrate or 
nitroguanidine under ECCN 1C011; Joan 
Roberts (202) 482–4252 for questions 
concerning the coverage of liquid 
pepper in ECCN 1A984; Scott Hubinger 
at (202) 482–5223, for questions 
concerning changes to ECCNs 1C350, 
1C355, and 1C395, and related changes 
in parts 742 and 770; and William Arvin 
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at (202) 482–2440 for other questions 
about this rule.

SUPPLEMENTARY INFORMATION: 

Background 

This rule, along with a 
complementary rule published by the 
Department of State (67 FR 70839, 
November 27, 2002) (hereinafter 
‘‘November 27 rule’’), implements 
decisions reached in an ongoing review 
of the United States Munitions List 
(USML) that is part of the Defense Trade 
Security Initiative. That initiative, 
announced on May 24, 2000 at a NATO 
ministerial meeting by the Secretary of 
State, includes annual review of 
portions of the USML with the objective 
of reviewing the entire list every four 
years. This rule adds some chemicals 
formerly on the USML to the Export 
Administration Regulations (EAR) and 
removes from the EAR other chemicals 
that were added to the USML by the 
November 27 rule. 

This rule adds to the Commerce 
Control List (CCL) the following 
chemicals: chloropicrin; 
propyleneimine (2-methylaziridine) 
(CAS 75–55–8); liquid pepper, except 
when packaged in individual containers 
of 3 ounces (85.05 grams) or less; and 
oxidizers and mixtures thereof that are 
compounds composed of fluorine and 
one or more of the following—other 
halogens, oxygen, or nitrogen. In 
addition, three chemicals that were 
removed from the USML by the 
November 27 rule are not being added 
to the CCL because they were already 
listed thereon. Those chemicals are 
fluorine, guanidine nitrate, and 
nitroguanidine. This rule removes from 
the CCL: 0-ethyl-2-diisopropyl 
aminoethyl methylphosphonite (QL), 
ethyl phosphonyl difluoride, 
methylphosphonyl difluoride (DF), 
methyl phosphonous dichloride, 
methylphosphinyl difluoride, and 
methylphosphonyl dichloride because 
the November 27 rule placed them on 
the USML. 

This rule also replaces the phrase 
‘‘Office of Defense Trade Controls’’ with 
‘‘Directorate of Defense Trade Controls’’ 
in several places to reflect the name 
change of that organization and revises 
the references to Libya and Syria in the 
License Requirements section of ECCN 
1C350 to reflect the current provisions 
of the EAR that address export controls 
that apply to those countries.

The specific descriptions of the 
changes to the EAR made by this rule 
are as follows. 

Chemicals Transferred from the United 
States Munitions List to the Commerce 
Control List 

This rule adds chloropicrin to ECCN 
1C355 by creating a new paragraph 
(b.1.d) in the List of Items Controlled 
section of that entry. This action 
imposes a reexport license requirement 
on chloropicrin that is subject to the 
EAR when reexported from one country 
that is not a party to the Chemical 
Weapons Convention (Convention) to 
another country not a party to the 
Chemical Weapons Convention, and 
when exported from the United States to 
a country not a party to the Convention 
if the exporter has not received an End 
Use Certificate issued by the importing 
country. This rule also imposes a 
license requirement for antiterrorism 
reasons for exports and reexports of 
chloropicrin to a limited number of 
destinations. The imposition of this 
control is described in a report to 
Congress on July 2, 2004. This rule 
removes a reference to chloropicrin as 
being under the export license 
jurisdiction of DTC in the Related 
Controls paragraph of the List of Items 
controlled section of ECCN 1C355. This 
rule also removes and reserves 
paragraph (.b.3) from ECCN 1C355 
because the mixtures containing 
chloropicrin described therein are 
subsumed in the new paragraph (b.1.d.) 

This rule adds propyleneimine (2-
methylaziridine) (CAS 75–55–8) to 
ECCN 1C018 by adding a new paragraph 
(l) to the List of Items Controlled section 
of ECCN 1C018. This rule adds 
oxidizers and mixtures thereof that are 
compounds composed of fluorine and 
one or more of the following: other 
halogens, oxygen, or nitrogen to ECCN 
1C018 by adding a new paragraph (m) 
to that entry and by adding ‘‘MT column 
1’’ as a reason for control applicable 
only to the items covered by the new 
paragraph (m) because these oxidizers 
are listed on both the Missile 
Technology Control Regime (MTCR) 
Annex and the Munitions List 
maintained by the Wasssenaar 
Arrangement. A note to new paragraph 
1C018.m excludes nitrogen trifluoride 
(NF3) in a gaseous state and refers 
readers to 1C992. Another note to that 
paragraph excludes chlorine triflouride 
(ClF3) from national security controls. 
Cross references are added to the 
‘‘Related Controls’’ paragraphs of ECCN 
1C018 and ECCN 1C238 to alert readers 
that both entries impose controls on 
ClF3. The addition of the oxidizers and 
mixtures to new paragraph 1C018.m is 
a new foreign policy control requiring a 
report to Congress. The report was 
delivered to Congress on July 2, 2004. 

This rule also adds language to the 
‘‘Related Controls’’ paragraph of ECCN 
1C111 to notify readers that oxidizers 
and mixtures thereof that are 
compounds composed of fluorine and 
one or more of other halogens, oxygen, 
or nitrogen, are controlled under ECCN 
1C018. 

This rule also amends the heading of 
ECCN 1C018 to add ‘‘and Certain 
Chemicals as follows (See List of Items 
Controlled)’’ because the chemicals 
added by this rule are controlled by that 
entry regardless of whether they are 
incorporated into a commercial charge 
or device. This rule also adds paragraph 
references to the Related Controls 
paragraph of ECCN 1C018 to clarify for 
the reader which paragraphs in those 
related ECCNs describe commercial 
charges and devices containing USML 
controlled materials, and which do not. 
USML controlled materials, when not 
incorporated into the charges and 
devices described in the paragraphs of 
those ECCNs, remain on the USML. 
However, the chemicals being added to 
those ECCNs by this rule are subject to 
the EAR unless they are incorporated 
into an item on the USML. This rule 
adds a sentence to the Related Controls 
paragraph of ECCN 1C018 to alert 
readers to that fact. This rule also 
corrects the citations to the USML at 
several places in both of those entries. 
This rule also imposes a license 
requirement on the chemicals that it 
adds to ECCN 1C018 for antiterrorism 
reasons to some destinations. The 
antiterrorism controls imposed by these 
changes are in a report submitted to 
Congress on July 2, 2004. 

A note is added to ECCN 1C018 
providing that when a chemical in 
paragraphs .1 or .m of ECCN 1C018 is 
incorporated into a commercial charge 
or device described in paragraphs .a 
through .k of ECCN 1C018 or of ECCN 
1C992, the item is classified as the 
commercial charge or device. 

The November 27 rule also removed 
liquid pepper from the USML. This rule 
adds liquid pepper, except when in 
individual containers with net weight of 
3 ounces (85.05 grams) or less, to ECCN 
1A984. This addition is a new foreign 
policy control requiring a report to 
Congress. The report was delivered to 
Congress on July 2, 2004. 

This rule also revises the heading and 
list of items controlled paragraph in 
ECCN 1C992 to add nitrogen trifluoride 
in a gaseous state. It also adds a 
reference to 1C018 to the related 
controls paragraph of 1C992 alerting 
readers to the fact that nitrogen 
trifluoride when not in a gaseous state 
is controlled by 1C018.
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Chemicals Removed From the USML 
That Are Not Being Added to the CCL 

The November 27 rule published by 
the Department of State removed 
fluorine, guanidine nitrate, and 
nitroguanidine from the USML. These 
chemicals were already listed on the 
CCL prior to the publication of this rule. 
Guanidine nitrate and nitroguanidine 
will continue to be covered by ECCN 
1C011 paragraphs .c and .d, which 
impose a license requirement to all 
destinations except Canada. Fluorine 
will continue to be subject to ECCN 
1C999, which imposes a license 
requirement to North Korea. 

Chemicals Transferred From the 
Commerce Control List to the United 
States Munitions List 

This rule removes 0-ethyl-2-
diisopropyl aminoethyl 
methylphosphonite (QL), ethyl 
phosphonyl difluoride, and methyl 
phosphonyl difluoride (DF), from the 
CCL by removing and reserving 
paragraph (a) in the ‘‘List of Items 
Controlled’’ section of ECCN 1C350. 
This rule also removes 
methylphosphonous dichloride, 
methylphosphonous difluoride, and 
methylphosphonyl dichloride from the 
Commerce Control List by removing and 
reserving subparagraphs (b.15) (b.16) 
and (b.17) in the List of Items Controlled 
section of ECCN 1C350. These six 
chemicals are now on the USML. 

This rule removes references to ECCN 
1C350.a from the following: paragraph 
(a)(2)(i)(A) of § 742.2; paragraphs (a)(1), 
(b)(1)(i), (b)(1)(ii), and (b)(1)(iii) of 
§ 742.18; paragraph (q) of part 748, 
Supplement No. 2; the Reason for 
Control and License Requirements 
Notes paragraphs of the License 
Requirements section of ECCN 1C350; 
the Related Controls paragraph of the 
License Requirements section of 1C395; 
and the Related Controls Paragraph of 
the List of Items Controlled section of 
ECCN 1C995. 

This rule removes the following 
references to chemicals that are now 
subject to the licensing jurisdiction of 
DTC and no longer subject to the 
licensing control of BIS. References to 
methylphosphonyl difluoride are 
removed from paragraphs (1), (4) and (8) 
and methylphosphonyl dichloride is 
removed from paragraph (8) of part 742, 
Supplement No. 1, which deals with 
contract sanctity dates. References to 0-
ethyl-2-diisopropyl aminoethyl 
methylphosphonite (QL), ethyl 
phosphonyl difluoride, methyl 
phosphonyl difluoride (DF), 
methylphosphonous dichloride, 
methylphosphonous difluoride, and 

methylphosphonyl dichloride and their 
synonyms are removed from paragraph 
(k) of § 770.2, which provides 
alternative names for chemicals subject 
to ECCN 1C350. 

Conforming Changes to ECCN 1C350 
In the ‘‘License Requirements’’ 

section of ECCN 1C350, this rule 
replaces the reference to part 742 of the 
EAR as the source of information about 
antiterrorism controls that apply to 
Syria with a reference to Supplement 
No. 1 to part 736. It also replaces the 
reference to part 746 as the source of 
information about antiterrorism controls 
that apply to Libya with a reference to 
part 742. These changes are being made 
to make this ECCN conform to recently 
published rules about Libya (69 FR 
23626, April 29, 2004) and a general 
order implementing the Syria 
Accountability and Lebanese 
Sovereignty Act (69 FR 26766, May 14, 
2004). 

Savings Clause 
Items that this rule transfers to BIS 

export licensing jurisdiction, and that 
have been authorized for export or 
reexport pursuant to a license issued by 
DTC, may be exported or reexported in 
accordance with the terms of that 
license until that license expires. Items 
that this rule removes from BIS 
licensing that have been authorized for 
export or reexport pursuant to a license 
issued by BIS may be exported or 
reexported in accordance with the terms 
of that license until that license expires. 
Items that will require an export or 
reexport license from BIS upon 
publication of this rule and that, prior 
to publication of this rule, were eligible 
for export or reexport under a License 
Exception or with no license required 
(NLR) may be exported or reexported 
under those conditions if they are on 
dock for loading, on lighter, laden 
aboard an exporting carrier or en route 
aboard a carrier to a port of export on 
August 2, 2004, pursuant to actual 
orders for export to a specific 
destination, and actually are exported 
from the United States or reexported 
from another country before August 16, 
2004. Any such items not actually 
exported or reexported before midnight 
August 16, 2004 may be exported or 
reexported only if authorized by BIS. 

Rulemaking Requirements 
1. This final rule has been determined 

to be not significant for purposes of E.O. 
12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to nor be subject to a penalty 
for failure to comply with a collection 

of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This regulation 
involves collections previously 
approved by the OMB under control 
numbers 0694–0088, ‘‘Multi-Purpose 
Application,’’ which carries a burden 
hour estimate of 58 minutes to prepare 
and submit form BIS–748 . 
Miscellaneous and recordkeeping 
activities account for 12 minutes per 
submission. Burden hours associated 
with the Paperwork Reduction Act and 
Office and Management and Budget 
control number 0694–0088 are not 
impacted by this regulation. Send 
comments regarding these burden 
estimates or any other aspect of these 
collections of information, including 
suggestions for reducing the burden, to 
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or 
by fax to (202) 395–7285; and to the 
Regulatory Policy Division, Bureau of 
Industry and Security, Department of 
Commerce, P.O. Box 273, Washington, 
DC 20044. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined under E.O. 13132. 

4. The provisions of the 
Administrative Procedure Act (5 U.S.C. 
553) requiring notice of proposed 
rulemaking, the opportunity for public 
participation, and a delay in effective 
date, are inapplicable because this 
regulation involves a military and 
foreign affairs function of the United 
States (5 U.S.C. 553(a)(1)). Further, no 
other law requires that a notice of 
proposed rulemaking and an 
opportunity for public comment be 
given for this final rule. Because a 
notice of proposed rulemaking and an 
opportunity for public comment are not 
required to be given for this rule under 
the Administrative Procedure Act or by 
any other law, the analytical 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) are 
not applicable. Therefore, this 
regulation is issued in final form. 
Although there is no formal comment 
period, public comments on this 
regulation are welcome on a continuing 
basis. Comments should be submitted to 
William Arvin, Office of Exporter 
Services, Bureau of Industry and 
Security, Department of Commerce, 
Room H2705, Washington, DC 20230.

List of Subjects 

15 CFR Parts 742, 770 and 774

Exports, Foreign trade. 
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15 CFR Part 748

Administrative practice and 
procedure, Exports, Foreign trade, 
Reporting and recordkeeping 
requirements.
� For the reasons set forth in the 
preamble parts 742 and 774 of the Export 
Administration Regulations (15 CFR 
parts 730–799) are amended as follows:

PART 742—[AMENDED]

� 1. The authority citation for 15 CFR 
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.; 
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec. 
901–911, Pub. L. 106–387; Sec. 221, Pub. L. 
107–56; E.O. 12058, 43 FR 20947, 3 CFR, 
1978 Comp., p. 179; E.O. 12851, 58 FR 33181, 
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59 
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Notice of October 29, 2003, 68 
FR 62209, 3 CFR, 2003 Comp., p. 347; Notice 
of August 7, 2003, 68 FR 47833, 3 CFR, 2003 
Comp., p. 328.

� 2. In § 742.2 revise paragraph 
(a)(2)(i)(A) to read as follows:

§ 742.2 Proliferation of chemical and 
biological weapons. 

(a) * * * * *
(2) * * *
(i) * * *
(A) This license requirement includes 

chemical mixtures identified in ECCN 
1C350.b, .c, or .d, except as specified in 
License Requirements Note 2 to that 
ECCN.
* * * * *
� 3. In § 742.18 revise paragraph (a)(1), 
the introductory text of paragraphs 
(b)(1)(i), and paragraphs (b)(1)(ii) and 
(b)(1)(iii) to read as follows:

§ 742.18 Chemical Weapons Convention 
(CWC or Convention).

* * * * *
(a) License requirements. (1) Schedule 

1 chemicals and mixtures controlled 
under ECCN 1C351. A license is 
required for CW reasons to export or 
reexport Schedule 1 chemicals 
controlled under ECCN 1C351.d.5 or d.6 
to all destinations including Canada. 
CW applies to 1C351.d.5 for ricin in the 
form of Ricinus Communis AgglutininII 
(RCAII), which is also known as ricin D 
or Ricinus Communis LectinIII (RCLIII), 
and Ricinus Communis LectinIV 
(RCLIV), which is also known as ricin E. 
CW applies to 1C351.d.6 for saxitoxin 
identified by C.A.S. #35523–89–8. (Note 
that the advance notification procedures 
and annual reporting requirements 
described in § 745.1 of the EAR also 

apply to exports of Schedule 1 
chemicals.)
* * * * *

(b) Licensing Policy. (1) Schedule 1 
chemicals and mixtures. (i) Exports to 
States Parties to the CWC. Applications 
to export Schedule 1 Chemicals 
controlled under ECCN 1C351.d.5 or 
.d.6 to States Parties to the CWC 
(destinations listed in Supplement No. 2 
to part 745 of the EAR) generally will be 
denied, unless all of the following 
conditions are met:
* * * * *

(ii) Exports to States not Party to the 
CWC. Applications to export Schedule 1 
chemicals controlled under ECCN 
1C351.d.5 or .d.6 to States not Party to 
the CWC (destinations not listed in 
Supplement No. 2 to part 745 of the 
EAR) generally will be denied, 
consistent with U.S. obligations under 
the CWC to prohibit exports of these 
chemicals to States not Party to the 
CWC. 

(iii) Reexports. Applications to 
reexport Schedule 1 chemicals 
controlled under ECCN 1C351.d.5 or 
.d.6 generally will be denied to all 
destinations (including both States 
Parties to the CWC and States not Party 
to the CWC).
* * * * *
� 4. In Supplement No. 1 to part 742—
Nonproliferation of Chemical and 
Biological Weapons—revise paragraphs 
(1), (4) and (8) to read as follows: 

SUPPLEMENT NO. 1 TO PART 742—
NONPROLIFERATION OF CHEMICAL 
AND BIOLOGICAL WEAPONS

* * * * *
(1) The contract sanctity date for 

exports to Iran or Syria of dimethyl 
methylphosphonate, phosphorous 
oxychloride, thiodiglycol, 
dimethylamine hydrochloride, 
dimethylamine, ethylene chlorohydrin 
(2-chloroethanol), and potassium 
fluoride is April 28, 1986.
* * * * *

(4) The contract sanctity date for 
exports to Iran of dimethyl 
methylphosphonate, phosphorus 
oxychloride, and thiodiglycol is 
February 22, 1989.
* * * * *

(8) The contract sanctity date for 
exports to all destinations (except Iran, 
Libya or Syria) of chemicals controlled 
by ECCN 1C350 is March 7, 1991, 
except for applications to export the 
following chemicals: 2-chloroethanol, 
dimethyl methylphosphonate, dimethyl 
phosphite (dimethyl hydrogen 
phosphite), phosphorus oxychloride, 
phosphorous trichloride, thiodiglycol, 
thionyl chloride triethanolamine, and 

trimethyl phosphite. (See also 
paragraphs (6) and (7) of this 
Supplement.) For exports to Iran, Libya 
or Syria, see paragraphs (1) through (6) 
of this Supplement.
* * * * *

SUPPLEMENT NO. 2 TO PART 748—
[AMENDED]

� 5. The authority citation for 15 CFR 
part 748 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767, 
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66 
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice 
of August 7, 2003, 68 FR 47833, 3 CFR, 2003 
Comp., p. 328.

� 6. In Supplement No. 2 to part 748—
Unique License Application 
Requirements, revise paragraph (q) to 
read as follows: 

SUPPLEMENT NO. 2 TO PART 748—
UNIQUE LICENSE APPLICATION 
REQUIREMENTS

* * * * *
(q) Chemicals controlled for CW 

reasons under ECCN 1C350. In addition 
to any supporting documentation 
required by part 748, you must also 
obtain from your consignee an End-Use 
Certificate for the export of chemicals 
controlled for CW reasons by ECCN 
1C350 to non-States Parties 
(destinations not listed in Supplement 
No. 2 to part 745 of the EAR). See 
§ 745.2 of the EAR. In addition to the 
End-Use Certificate, you may still be 
required to obtain a Statement by 
Ultimate Consignee and Purchaser 
(Form BIS–711P) as support 
documentation. Consult §§ 748.9 and 
748.11 of the EAR.
* * * * *

PART 770—[AMENDED]

� 7. The authority citation for 15 CFR 
part 770 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
7, 2003, 68 FR 47833, 3 CFR, 2003 Comp., 
p. 328.

� 8. In § 770.2, remove and reserve 
paragraphs (k)(20), (24), (28), (29), (30), 
and (31).

SUPPLEMENT NO. 1 TO PART 774—
[AMENDED]

� 9. The authority citation for 15 CFR 
part 774 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C. 
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C. 
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004; 
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42 
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U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app. 
466c; 50 U.S.C. app. 5; Sec. 901–911, Pub. L. 
106–387; Sec. 221, Pub. L. 107–56; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Notice of August 7, 2003, 68 
FR 47833, 3 CFR, 2003 Comp., p. 328.

� 10. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1A984, 
revise the heading to read as follows: 

1A984 Chemical agents, including 
tear gas formulation containing 1 
percent or less of 
orthochlorobenzalmalononitrile (CS), 
or 1 percent or less of 
chloroacetophenone (CN) except in 
individual containers with a net weight 
of 20 grams or less; liquid pepper 
except when packaged in individual 
containers with a net weight of 3 
ounces (85.05 grams) or less; smoke 
bombs; non-irritant smoke flares, 
canisters, grenades and charges; and 
other pyrotechnic articles having dual 
military and commercial use.

* * * * *
� 11. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C018, 
revise the heading, Reason for Control 
paragraph in the License Requirements 
section and the Related Controls, Related 
Definitions, and Items paragraphs in the 
List of Items Controlled section to read 
as follows: 

1C018 Commercial charges and 
devices containing energetic materials 
on the International Munitions List and 
certain chemicals as follows (see List of 
Items Controlled). 

License Requirements 

Reason for Control: NS, MT, AT, UN

Control(s) Country chart 

NS applies to entire entry 
except as noted in 
1C018.m.

NS column 1. 

MT applies to 1C018.m 
except as noted therein.

MT Column 1. 

AT applies to entire entry AT Column 1. 
UN applies to entire entry Rwanda. 

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: (1) Explosive 

devices or charges in paragraphs .a 
through .k of this entry that utilize 
USML controlled energetic materials 
(See 22 CFR 121.1 Category V) are 
subject to the licensing authority of the 
U.S. Department of State, Directorate of 

Defense Trade Controls if they have 
been specifically designed, developed, 
configured, adapted, or modified for a 
military application. (2) With the 
exception of slurries, cutters and 
severing tools, if the USML controlled 
materials utilized in devices and 
charges controlled by paragraphs .a 
through .k of this entry can be easily 
extracted without destroying the device 
or charge, then they are subject to the 
export licensing authority of the U.S. 
Department of State, Directorate of 
Defense Trade Controls. (3) Commercial 
prefabricated slurries and emulsions 
containing greater than 35% of USML 
controlled energetic materials are 
subject to the export licensing authority 
of the U.S. Department of State, 
Directorate of Defense Trade Controls. 
(4) The individual USML controlled 
energetic materials in paragraphs .a 
through .k of this entry, even when 
compounded with other materials, 
remain subject to the export licensing 
authority of the Department of State 
when not incorporated into explosive 
devices or charges controlled by this 
entry or 1C992. (5) The chemicals in 
paragraphs .l and .m of this entry, when 
incorporated into items listed on the 
United States Munitions List, become 
subject to the licensing jurisdiction of 
the U.S. Department of State, Directorate 
of Defense Trade Controls (6) See also 
ECCNs 1C011, 1C111, and 1C239 for 
additional controlled energetic 
materials. (7) See ECCN 1C238 for 
additional controls on chlorine 
trifluoride (ClF3). 

Related Definitions: (1) For purposes 
of this entry, the term ‘‘controlled 
materials’’ means controlled energetic 
materials (see ECCNs 1C011, 1C111, 
1C239 and 22 CFR 121.1 Category V). (2) 
For purposes of this entry, the mass of 
aluminum powder, potassium 
perchlorate, and any of the substances 
listed in the note to the USML (see 22 
CFR 121.1 Category V) (such as 
ammonium pictrate, black powder, etc.) 
contained in commercial explosive 
devices and in the charges are omitted 
when determining the total mass of 
controlled material. 

Items: 
a. Shaped charges specially designed 

for oil well operations, utilizing one 
charge functioning along a single axis, 
that upon detonation produce a hole; 
and 

a.1. Contain any controlled materials; 
a.2. Have a uniform shaped conical 

liner with an included angle of 90 
degrees or less; 

a.3. Have more than 0.090 kg but not 
more that 2.0 kg of controlled materials; 
and 

a.4. Have a diameter not exceeding 4.5 
inches. 

b. Detonating cord or shock tubes 
containing greater than 0.064 kg per 
meter (300 grains per foot), but not more 
than 0.1 kg per meter (470 grains per 
foot) of controlled materials; 

c. Cartridge power devices containing 
greater than 0.70 kg, but not more than 
1.0 kg of controlled materials; 

d. Detonators (electric or nonelectric) 
and assemblies thereof containing 
greater than 0.01 kg, but not more than 
0.1 kg of controlled materials; 

e. Igniters containing greater than 0.01 
kg, but not more than 0.1 kg of 
controlled materials; 

f. Oil well cartridges containing 
greater than 0.015 kg, but not more than 
0.1 kg of controlled materials; 

g. Commercial cast or pressed 
boosters containing greater than 1.0 kg, 
but not more than 5.0 kg of controlled 
materials; 

h. Commercial prefabricated slurries 
and emulsions containing greater than 
10 kg and less than or equal to thirty-
five percent by weight of USML 
controlled materials; 

i. Cutters and severing tools 
containing greater than 3.5 kg, but not 
more than 10 kg of controlled materials;

j. Pyrotechnic devices when designed 
exclusively for commercial purposes 
(e.g., theatrical stages, motion picture 
special effects, and fireworks displays), 
and containing greater than 3.0 kg, but 
not more than 5.0 kg of controlled 
materials; 

k. Other commercial explosive 
devices and charges, not controlled by 
1C018.a through g above, when used for 
commercial applications and containing 
greater than 1.0 kg but not more than 5.0 
kg of controlled materials; 

l. Propyleneimine (2-methylaziridine) 
(CAS 75–55–8); or 

m. Any oxidizer or mixture thereof 
that is a compound composed of 
fluorine and one or more of the 
following—other halogens, oxygen, or 
nitrogen. 

Note: Nitrogen trifluoride (NF3) in a 
gaseous state is controlled by ECCN 
1C992 and not by 1C018. 

Note: National security is not a reason 
for control for chlorine trifluoride. 

Note: If a chemical in paragraphs .1 or 
.m of 1C018 is incorporated into a 
commercial charge or device described 
in paragraphs .a through .k of ECCN 
1C018 or in 1C992, the classification of 
the commercial charge or device applies 
to the item.
� 12. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins, Export 
Control Classification Number 1C111 
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revise the Related Controls paragraph in 
the List of Items Controlled section to 
read as follows: 

1C111 Propellants and constituent 
chemicals for propellants, other than 
those specified in 1C011, as follows (see 
List of Items Controlled)

* * * * *

List of Items Controlled 
Unit: * * * 
Related Controls: (1) Butacene as 

defined by 1C111.c.1 is subject to the 
export licensing authority of the U.S. 
Department of State, Office of Defense 
Trade Controls (See 22 CFR 121.12 
(b)(6), other ferrocene derivatives). (2) 
See 1C018 for controls on oxidizers that 
are composed of fluorine and one or 
more of the following—other halogens, 
oxygen, or nitrogen. 

Related Definitions: * * * 
Items: * * *

� 13. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms’’ and Toxins—Export 
Control Classification Number 1C238, 
Chlorine trifluoride, revise the Related 
Controls paragraph of the List of Items 
controlled section to read as follows: 

1C238 Chlorine trifluoride (ClF3)

* * * * *

List of Items Controlled 
Unit * * * 
Related Controls: See ECCNs 1E001 

(‘‘development’’ and ‘‘production’’) and 
1E201 (‘‘use’’) for technology for items 
controlled by this entry. See 1C018 for 
additional controls on Chlorine 
trifluoride (ClF3).
* * * * *
� 14. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C350, 
revise the License Requirements section 
and the Related Controls and Items 
paragraphs of the List of Items Controlled 
Section to read as follows: 

1C350 Chemicals that may be used as 
precursors for toxic chemical agents 

License Requirements
Reason for Control: CB, CW, AT

Control(s) Country chart 

CB applies to entire 
entry.

CB Column 2. 

CW applies to 1C350 .b and .c. The 
Commerce Country Chart is not 
designed to determine licensing 
requirements for items controlled for 
CW reasons. A license is required, for 
CW reasons, to export or reexport 

Schedule 2 chemicals and mixtures 
identified in 1C350.b to States not Party 
to the CWC (destinations not listed in 
Supplement No. 2 to part 745 of the 
EAR). A license is required, for CW 
reasons, to export Schedule 3 chemicals 
and mixtures identified in 1C350.c to 
States not Party to the CWC, unless an 
End-Use Certificate issued by the 
government of the importing country 
has been obtained by the exporter prior 
to export. A license is required, for CW 
reasons, to reexport Schedule 3 
chemicals and mixtures identified in 
1C350.c from a State not Party to the 
CWC to any other State not Party to the 
CWC. (See § 742.18 of the EAR for 
license requirements and policies for 
toxic and precursor chemicals 
controlled for CW reasons. See § 745.2 
of the EAR for End-Use Certificate 
requirements that apply to exports of 
Schedule 3 chemicals to countries not 
listed in Supplement No. 2 to part 745 
of the EAR.) 

AT applies to entire entry. The 
Commerce Country Chart is not 
designed to determine licensing 
requirements for items controlled for AT 
reasons in 1C350. A license is required, 
for AT reasons, to export or reexport 
items controlled by 1C350 to Cuba, Iran, 
Iraq, Libya, North Korea, Sudan, and 
Syria. (See part 742 of the EAR for 
additional information on the AT 
controls that apply to Iran, North Korea, 
Sudan, and Libya. See part 746 of the 
EAR for additional information on the 
comprehensive trade sanctions that 
apply to Cuba, Iran, and Iraq. (See 
Supplement No. 1 to part 736 of the 
EAR for export controls on Syria.) 

License Requirement Notes: 
1. SAMPLE SHIPMENTS: Subject to 

the following requirements and 
restrictions, a license is not required for 
sample shipments when the cumulative 
total of these shipments does not exceed 
a 55-gallon container or 200 kg of a 
single chemical to any one consignee 
during a calendar year. A consignee that 
receives a sample shipment under this 
exclusion may not resell, transfer, or 
reexport the sample shipment, but may 
use the sample shipment for any other 
legal purpose unrelated to chemical 
weapons. 

a. Chemicals Not Eligible: 
A. [RESERVED] 
B. CWC Schedule 2 chemicals (States 

not Party to the CWC). No CWC 
Schedule 2 chemical or mixture 
identified in 1C350.b is eligible for 
sample shipment to States not Party to 
the CWC (destinations not listed in 
Supplement No. 2 to part 745 of the 
EAR) without a license. 

b. Countries Not Eligible: The 
following countries are not eligible to 

receive sample shipments of any 
chemicals controlled by this ECCN 
without a license: Cuba, Iran, Iraq, 
Libya, North Korea, Sudan, Syria. 

c. Sample shipments that require an 
End-Use Certificate for CW reasons: No 
CWC Schedule 3 chemical or mixture 
identified in 1C350.c is eligible for 
sample shipment to States not Party to 
the CWC (destinations not listed in 
Supplement No. 2 to part 745 of the 
EAR) without a license, unless an End-
Use Certificate issued by the 
government of the importing country is 
obtained by the exporter prior to export 
(see § 745.2 of the EAR for End-Use 
Certificate requirements). 

d. Sample shipments that require a 
license for reasons set forth elsewhere in 
the EAR: Sample shipments, as 
described in this Note 1, may require a 
license for reasons set forth elsewhere in 
the EAR. See, in particular, the end-use/
end-user restrictions in part 744 of the 
EAR, and the restrictions that apply to 
embargoed countries in part 746 of the 
EAR. 

e. Quarterly report requirement. The 
exporter is required to submit a 
quarterly written report for shipments of 
samples made under this Note 1. The 
report must be on company letterhead 
stationery (titled ‘‘Report of Sample 
Shipments of Chemical Precursors’’ at 
the top of the first page) and identify the 
chemical(s), Chemical Abstract Service 
Registry (C.A.S.) number(s), 
quantity(ies), the ultimate consignee’s 
name and address, and the date 
exported. The report must be sent to the 
U.S. Department of Commerce, Bureau 
of Industry and Security, P.O. Box 273, 
Washington, DC 20044, Attn: ‘‘Report of 
Sample Shipments of Chemical 
Precursors’’.

2. MIXTURES: 
a. Mixtures that contain precursor 

chemicals identified in ECCN 1C350, in 
concentrations that are below the levels 
indicated in 1C350.b through .d, are 
controlled by ECCN 1C395 or 1C995 and 
are subject to the licensing requirements 
specified in those ECCNs. 

b. A license is not required for 
mixtures controlled under this ECCN 
when the controlled chemical in the 
mixture is a normal ingredient in 
consumer goods packaged for retail sale 
for personal use. Such consumer goods 
are classified as EAR99. 

Note to Mixtures: Calculation of 
concentrations of AG-controlled 
chemicals: 

a. Exclusion. No chemical may be 
added to the mixture (solution) for the 
sole purpose of circumventing the 
Export Administration Regulations; 

b. Percent Weight Calculation. When 
calculating the percentage, by weight, of 
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components in a chemical mixture, 
include all components of the mixture, 
including those that act as solvents. 

3. COMPOUNDS. Compounds created 
with any chemicals identified in this 
ECCN 1C350 may be shipped NLR (No 
License Required), without obtaining an 
End-Use Certificate, unless those 
compounds are also identified in this 
entry or require a license for reasons set 
forth elsewhere in the EAR. 

4. TESTING KITS: Certain medical, 
analytical, diagnostic, and food testing 
kits containing small quantities of 
chemicals identified in this ECCN 
1C350, are excluded from the scope of 
this ECCN and are controlled under 
ECCN 1C395 or 1C995. (Note that 
replacement reagents for such kits are 
controlled by this ECCN 1C350 if the 
reagents contain one or more of the 
precursor chemicals identified in 1C350 
in concentrations equal to or greater 
than the control levels for mixtures 
indicated in 1C350.) 

Technical Notes: 1. For purposes of 
this entry, a ‘‘mixture’’ is defined as a 
solid, liquid or gaseous product made 
up of two or more components that do 
not react together under normal storage 
conditions. 

2. The scope of this control applicable 
to Hydrogen Fluoride (see 1C350.d.7 in 
the List of Items Controlled) includes its 
liquid, gaseous, and aqueous phases, 
and hydrates. 

License Exceptions

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: The chemicals 0-

Ethyl-2-diisopropylaminoethyl methyl 
phosphonite (QL) (C.A.S. #57856–11–8); 
Ethyl phosphonyl difluoride (C.A.S. 
#753–98–0); and Methyl phosphonyl 
difluoride.(C.A.S. #676–99–3); 
methylphosphinyl dichloride (C.A.S. 
676–83–5); methylphosphinyl 
difluoride (C.A.S. #753–59–3); and 
methylphosphonyl dichloride (C.A.S. # 
676–.97–1) are subject to the licensing 
jurisdiction of the Directorate of Defense 
Trade Controls, U.S. Department of 
State. 

Related Definitions: * * * 
Items: 
a. [RESERVED] 
b. Australia Group-controlled 

precursor chemicals also identified as 
Schedule 2 chemicals under the CWC, 
as follows, and mixtures in which at 
least one of the following chemicals 
constitutes 30 percent or more of the 
weight of the mixture: 

b.1. (C.A.S. #7784–34–1) Arsenic 
trichloride; 

b.2. (C.A.S. #76–93–7) Benzilic acid; 

b.3. (C.A.S. #78–38–6) Diethyl 
ethylphosphonate; 

b.4. (C.A.S. #15715–41–0) Diethyl 
methylphosphonite; 

b.5. (C.A.S.#2404–03–7) Diethyl-N,N-
dimethylphosphoroamidate; 

b.6. (C.A.S. #5842–07–9) N,N-
Diisopropyl-beta-aminoethane thiol; 

b.7. (C.A.S. #4261–68–1) N,N-
Diisopropyl-beta-aminoethyl chloride 
hydrochloride; 

b.8. (C.A.S. #96–80–0) N,N-
Diisopropyl-beta-aminoethanol; 

b.9. (C.A.S. #96–79–7), N,N-
Diisopropyl-beta-aminoethyl chloride; 

b.10. (C.A.S. #6163–75–3) Dimethyl 
ethylphosphonate; 

b.11. (C.A.S. #756–79–6) Dimethyl 
methylphosphonate; 

b.12. (C.A.S. #1498–40–4) Ethyl 
phosphonous dichloride [Ethyl 
phosphinyl dichloride]; 

b.13. (C.A.S. #430–78–4) Ethyl 
phosphonus difluoride [Ethyl 
phosphinyl difluoride];

b.14. (C.A.S. #1066–50–8) Ethyl 
phosphonyl dichloride; 

b.15. [RESERVED] 
b.16. [RESERVED] 
b.17. [RESERVED] 
b.18. (C.A.S. #464–07–3) Pinacolyl 

alcohol; 
b.19. (C.A.S. #1619–34–7) 3-

Quinuclidinol; 
b.20. (C.A.S. #111–48–8) 

Thiodiglycol. 
c. Australia Group-controlled 

precursor chemicals also identified as 
Schedule 3 chemicals under the CWC, 
as follows, and mixtures in which at 
least one of the following chemicals 
constitutes 30 percent or more of the 
weight of the mixture: 

c.1. (C.A.S. #762–04–9) Diethyl 
phosphite; 

c.2. (C.A.S. #868–85–9) Dimethyl 
phosphite (dimethyl hydrogen 
phosphite); 

c.3. (C.A.S. #10025–87–3) Phosphorus 
oxychloride; 

c.4. (C.A.S. #10026–13–8) Phosphorus 
pentachloride; 

c.5. (C.A.S. #7719–12–2) Phosphorus 
trichloride; 

c.6. (C.A.S. #10025–67–9) Sulfur 
monochloride; 

c.7. (C.A.S. #10545–99–0) Sulfur 
dichloride; 

c.8. (C.A.S. #7719–09–7) Thionyl 
chloride; 

c.9. (C.A.S. #102–71–6) 
Triethanolamine; 

c.10. (C.A.S. #122–52–1) Triethyl 
phosphite; 

c.11. (C.A.S. #121–45–9) Trimethyl 
phosphite. 

d. Other Australia Group-controlled 
precursor chemicals not also identified 
as Schedule 1, 2, or 3 chemicals under 

the CWC, as follows, and mixtures in 
which at least one of the following 
chemicals constitutes 30 percent or 
more of the weight of the mixture: 

d.1. (C.A.S. #1341–49–7) Ammonium 
hydrogen fluoride; 

d.2. (C.A.S. #107–07–3) 2-
Chloroethanol; 

d.3. (C.A.S. #100–37–8) N,N-
Diethylaminoethanol; 

d.4. (C.A.S. #108–18–9) Di-
isopropylamine; 

d.5. (C.A.S. #124–40–3) 
Dimethylamine; 

d.6. (C.A.S. #506–59–2) 
Dimethylamine hydrochloride; 

d.7. (C.A.S. #7664–39–3) Hydrogen 
fluoride; 

d.8. (C.A.S. #3554–74–3) 3-Hydroxyl-
1-methylpiperidine; 

d.9. (C.A.S. #76–89–1) Methyl 
benzilate; 

d.10. (C.A.S. #1314–80–3) Phosphorus 
pentasulfide;

d.11. (C.A.S. #75–97–8) Pinacolone; 
d.12. (C.A.S. #151–50–8) Potassium 

cyanide; 
d.13. (C.A.S. #7789–23–3) Potassium 

fluoride; 
d.14. (C.A.S. #7789–29–9) Potassium 

bifluoride; 
d.15. (C.A.S. #3731–38–2) 3-

Quinuclidone; 
d.16. (C.A.S. #1333–83–1) Sodium 

bifluoride; 
d.17. (C.A.S. #143–33–9) Sodium 

cyanide; 
d.18. (C.A.S. #7681–49–4) Sodium 

fluoride; 
d.19. (C.A.S. #1313–82–2) Sodium 

sulfide; 
d.20. (C.A.S. #637–39–8) 

Triethanolamine hydrochloride;
� 15. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C355 
revise the Related Controls and Items 
paragraphs of the List of Items Controlled 
section to read as follows: 

1C355 Chemical Weapons Convention 
(CWC) Schedule 2 and 3 chemicals and 
families of chemicals not controlled by 
ECCN 1C350 or by the Department of 
State under the ITAR

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: See also ECCNs 

1C350, 1C351, 1C395, and 1C995. See 
§§ 742.18 and 745.2 of the EAR for End-
Use Certification requirements. 

Related Definitions: * * * 
Items: 
a. CWC Schedule 2 chemicals and 

mixtures containing Schedule 2 
chemicals: 
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a.1. Toxic chemicals, as follows, and 
mixtures containing toxic chemicals: 

a.1.a. PFIB: 1,1,3,3,3-Pentafluoro-2-
(trifluoromethyl)-1-propene (C.A.S. 
382–21–8) and mixtures in which PFIB 
constitutes more than 1 percent of the 
weight of the mixture; 

a.1.b. [RESERVED] 
a.2. Precursor chemicals, as follows, 

and mixtures in which at least one of 
the following precursor chemicals 
constitutes more than 10 percent of the 
weight of the mixture: 

a.2.a. Chemicals except for those 
listed in Schedule 1, containing a 
phosphorus atom to which is bonded 
one methyl, ethyl, or propyl (normal or 
iso) group but not further carbon atoms. 

Note: 1C355.a.2.a does not control 
Fonofos: O-Ethyl S-phenyl 
ethylphosphonothiolothionate (C.A.S. 
944–22–9). 

a.2.b. FAMILY: N,N-Dialkyl (Me, Et, 
n-Pr or i-Pr) phosphoramidic dihalides; 

a.2.c. FAMILY: Dialkyl (Me, Et, n-Pr 
or i-Pr) N,N-dialkyl (Me, Et, n-Pr, or i-
Pr)-phosphoramidates; 

a.2.d. FAMILY: N,N-Dialkyl (Me, Et, 
n-Pr or i-Pr) aminoethyl-2-chlorides and 
corresponding protonated salts; 

a.2.e. FAMILY: N,N-Dialkyl (Me, Et, 
n-Pr or i-Pr) aminoethane-2-ols and 
corresponding protonated salts; 

Note: 1C355.a.2.e. does not control 
N,N–Dimethylaminoethanol and 
corresponding protonated salts (C.A.S. 
108–01–0) or N,N–Diethylaminoethanol 
and corresponding protonated salts 
(C.A.S. 100–37–8). 

a.2.f. FAMILY: N,N–Dialkyl (Me, Et, 
n-Pr or i-Pr) aminoethane-2-thiols and 
corresponding protonated salts. 

b. CWC Schedule 3 chemicals and 
mixtures containing Schedule 3 
chemicals: 

b.1. Toxic chemicals, as follows, and 
mixtures in which at least one of the 
following toxic chemicals constitutes 30 
percent or more of the weight of the 
mixture:

b.1.a. Phosgene: Carbonyl dichloride 
(C.A.S. 75–44–5); 

b.1.b. Cyanogen chloride (C.A.S. 506–
77–4); 

b.1.c. Hydrogen cyanide (C.A.S. 74–
90–8); 

b.1.d. Chloropicrin: 
Trichloronitromethane (CAS 76–06–2). 

b.2. Precursor chemicals, as follows, 
and mixtures in which at least one of 
the following precursor chemicals 
constitutes 30 percent or more of the 
weight of the mixture: 

b.2.a. Ethyldiethanolamine (C.A.S. 
139–87–7); 

b.2.b. Methyldiethanolamine (C.A.S. 
105–59–9).
� 16. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 

‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C395, 
revise the Related Controls paragraph in 
the List of Items Controlled section is to 
read as follows: 

1C395 Mixtures and medical, 
analytical, diagnostic, and food testing 
kits not controlled by ECCN 1C350, as 
follows (See List of Items Controlled)

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: 1. ECCN 1C350 

controls mixtures containing 30 percent 
or higher concentrations, by weight, of 
any single CWC Schedule 2 chemical 
identified in ECCN 1C350.b; ECCN 
1C995 controls such mixtures 
containing concentrations of 10 percent 
or less. 2. ECCN 1C995 controls 
‘‘medical, analytical, diagnostic, and 
food testing kits’’ (as defined in the 
Related Definitions paragraph of this 
ECCN) that contain precursor chemicals 
listed in ECCN 1C350.d. ECCN 1C350 
controls any such kits in which the 
amount of any single chemical listed in 
1C350.b, .c, or .d exceeds 300 grams by 
weight. 

Related Definitions: * * * 
Items: * * *

� 17. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C992, 
revise the heading, and the Related 
Controls and Items paragraphs of the List 
of Items Controlled section to read as 
follows: 

1C992 Commercial charges and 
devices containing energetic materials, 
n.e.s and nitrogen trifluoride in a 
gaseous state

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: (1) Commercial 

charges and devices containing USML 
controlled energetic materials that 
exceed the quantities noted or that are 
not covered by this entry are controlled 
under 1C018. (2) Nitrogen trifluoride 
when not in a gaseous state is controlled 
under 1C018. 

Related Definitions: * * * 
Items: 
a. Shaped charges specially designed 

for oil well operations, utilizing one 
charge functioning along a single axis, 
that upon detonation produce a hole, 
and 

a.1. Contain any formulation of 
controlled materials; 

a.2. Have only a uniform shaped 
conical liner with an included angle of 
90 degrees or less; 

a.3. Contain more than 0.010 kg but 
less than or equal to 0.090 kg of 
controlled materials; and 

a.4. Have a diameter not exceeding 4.5 
inches;

b. Shaped charges specially designed 
for oil well operations containing less 
than or equal to 0.010 kg of controlled 
materials; 

c. Detonation cord or shock tubes 
containing less than or equal to 0.064 kg 
per meter (300 grains per foot) of 
controlled materials; 

d. Cartridge power devices, that 
contain less than or equal to 0.70 kg of 
controlled materials in the deflagration 
material; 

e. Detonators (electric or nonelectric) 
and assemblies thereof, that contain less 
than or equal to 0.01 kg of controlled 
materials; 

f. Igniters, that contain less than or 
equal to 0.01 kg of controlled materials; 

g. Oil well cartridges, that contain less 
than or equal to 0.015 kg of controlled 
energetic materials; 

h. Commercial cast or pressed 
boosters containing less than or equal to 
1.0 kg of controlled materials; 

i. Commercial prefabricated slurries 
and emulsions containing less than or 
equal to 10.0 kg and less than or equal 
to thirty-five percent by weight of USML 
controlled materials; 

j. Cutters and severing tools 
containing less than or equal to 3.5 kg 
of controlled materials; 

k. Pyrotechnic devices when designed 
exclusively for commercial purposes 
(e.g., theatrical stages, motion picture 
special effects, and fireworks displays) 
and containing less than or equal to 3.0 
kg of controlled materials; or 

l. Other commercial explosive devices 
and charges not controlled by 1C992.a 
through .k containing less than or equal 
to 1.0 kg of controlled materials. 

Note: 1C992.l includes automotive 
safety devices; extinguishing systems; 
cartridges for riveting guns; explosive 
charges for agricultural, oil and gas 
operations, sporting goods, commercial 
mining, or public works purposes; and 
delay tubes used in the assembly of 
commercial explosive devices. 

m. Nitrogen trifluoride (NF3) in a 
gaseous state.
� 18. In supplement No. 1 to part 774, 
Category 1—Materials, Chemicals, 
‘‘Microorganisms,’’ and Toxins—Export 
Control Classification Number 1C995, 
revise the Related Controls paragraph of 
the List of Items Controlled section to 
read as follows: 
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1C995 Mixtures not controlled by 
ECCN 1C350, ECCN 1C355 or ECCN 
1C395 that contain chemicals 
controlled by ECCN 1C350 or ECCN 
1C355 and medical, analytical, 
diagnostic, and food testing kits not 
controlled by ECCN 1C350 or ECCN 
1C395 that contain chemicals 
controlled by ECCN 1C350.d, as follows 
(see List of Items Controlled).

* * * * *

List of Items Controlled 

Unit: * * * 
Related Controls: 1. ECCN 1C350 

controls mixtures containing 30 percent 
or higher concentrations of any single 
CWC Schedule 2 chemical identified in 
ECCN 1C350.b. ECCN 1C395 controls 
mixtures containing concentrations of 
more than 10 percent, but less than 30 
percent, of any single CWC Schedule 2 
chemical identified in ECCN 1C350.b. 2. 
ECCN 1C350 controls mixtures 
containing chemicals identified in 
ECCN 1C350.c or .d that exceed the 
concentration levels indicated in 
1C995.a.2. 3. ECCN 1C355 controls 
mixtures containing chemicals 
identified in ECCN 1C355 that exceed 
the concentration levels indicated in 
1C995.b. 4. ECCN 1C395 controls 
‘‘medical, analytical, diagnostic, and 
food testing kits’’ (as defined in the 
Related Controls paragraph of this 
ECCN) that contain CWC Schedule 2 or 
3 chemicals listed in 1C350.b or .c. 
ECCN 1C350 controls any such testing 
kits in which the amount of any single 
chemical listed in 1C350.b, .c., or .d 
exceeds 300 grams by weight. 

Related Definitions: * * * 
Items: * * *
Dated: July 12, 2004. 

Peter Lichtenbaum, 
Assistant Secretary for Export 
Administration.
[FR Doc. 04–16351 Filed 7–16–04; 8:45 am] 
BILLING CODE 3510–33–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 913 

[IL–102–FOR] 

Illinois Regulatory Program and Illinois 
Abandoned Mine Land Reclamation 
Plan

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.
ACTION: Final rule; technical 
amendment. 

SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are amending our regulations to 
reflect a change in the address for the 
Illinois Department of Natural 
Resources. We are also deleting 
information which is repetitive in 
nature. These actions are editorial in 
nature and are intended to provide 
accuracy to the agency’s regulations. 

This rule is being made effective 
immediately in order to provide the 
public with up-to-date information.
EFFECTIVE DATE: July 19, 2004.
FOR FURTHER INFORMATION CONTACT: 
Andrew R. Gilmore, Director, 
Indianapolis Field Office, Minton-
Capehart Federal Building, 575 North 
Pennsylvania Street, Room 301, 
Indianapolis, Indiana 46204. Telephone: 
(317) 226–6700. Internet address: 
IFOMAIL@osmre.gov.
SUPPLEMENTARY INFORMATION: We are 
amending our regulations at 30 CFR part 
913 to reflect a change in the address for 
the Illinois Department of Natural 
Resources, Office of Mines and 
Minerals’ Land Reclamation Division 
and Abandoned Mine Lands 
Reclamation Division. Illinois recently 
moved its offices to One Natural 
Resources Way, Springfield, Illinois. We 
are updating the addresses for the 
location of the publicly available copies 
of the Illinois regulatory program 
(Illinois program) and the Illinois 
Abandoned Mine Land Reclamation 
(AMLR) plan. These changes will ensure 
awareness of the current location where 
the public may inspect the Illinois 
program and the Illinois AMLR plan. 

Technical Change 
In this document, we are updating 30 

CFR 913.10 and 913.20 to reflect the 
new location where the public may 
inspect copies of the Illinois program 
and the Illinois AMLR plan. We are also 
revising 30 CFR 913.25 by removing 
information regarding addresses that is 
duplicative of the information in 30 CFR 
913.20.

List of Subjects in 30 CFR Part 913
Intergovernmental relations, Surface 

mining, Underground mining.
Dated: June 2, 2004. 

Charles E. Sandberg, 
Regional Director, Mid-Continent Regional 
Coordinating Center.

� For the reasons set out in the preamble, 
30 CFR part 913 is amended as set forth 
below:

PART 913—ILLINOIS

� 1. The authority citation for part 913 
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

� 2. Section 913.10 is amended by 
revising paragraph (a) to read as follows:

§ 913.10 State regulatory program 
approval.
* * * * *

(a) Illinois Department of Natural 
Resources, Office of Mines and 
Minerals, Land Reclamation Division, 
One Natural Resources Way, 
Springfield, Illinois 62701–1787.
* * * * *
� 3. Section 913.20 is amended by 
revising paragraph (a) to read as follows:

§ 913.20 Approval of Illinois abandoned 
mine land reclamation plan.
* * * * *

(a) Illinois Department of Natural 
Resources, Office of Mines and 
Minerals, Abandoned Mine Land 
Reclamation Division, One Natural 
Resources Way, Springfield, Illinois 
62701–1787.
* * * * *

§ 913.25 [Amended]

� 4. Section 913.25 is amended by 
removing paragraph (a) and the 
designation ‘‘(b)’’ from paragraph (b).

[FR Doc. 04–16291 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 100 

[CGD05–04–129] 

RIN 1625–AA08 

Special Local Regulations for Marine 
Events; Atlantic Ocean, Atlantic City, 
NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is 
establishing temporary special local 
regulations for the OPA Atlantic City 
Grand Prix, a marine event to be held 
on the waters of the Atlantic Ocean 
adjacent to Atlantic City, New Jersey. 
These special local regulations are 
necessary to provide for the safety of life 
on navigable waters during the event. 
This action is intended to restrict vessel 
traffic in portions of the Atlantic Ocean 
adjacent to Atlantic City, New Jersey 
during the event.
DATES: This rule is effective from 9:30 
a.m. to 3:30 p.m. on July 18, 2004.
ADDRESSES: Documents indicated in this 
preamble as being available in the 
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docket, are part of docket CGD05–04–
129 and are available for inspection or 
copying at Commander (Aoax), Fifth 
Coast Guard District, 431 Crawford 
Street, Portsmouth, Virginia 23704–
5004, between 9 a.m. and 2 p.m., 
Monday through Friday, except Federal 
holidays.
FOR FURTHER INFORMATION CONTACT: S. L. 
Phillips, Project Manager, Auxiliary and 
Recreational Boating Safety Section, at 
(757) 398–6204.
SUPPLEMENTARY INFORMATION:

Regulatory Information 
We did not publish a notice of 

proposed rulemaking (NPRM) for this 
regulation. Under 5 U.S.C. 553(b)(B) the 
Coast Guard finds that good cause exists 
for not publishing an NPRM. The event 
will take place on July 18, 2004. There 
is not sufficient time to allow for a 
notice and comment period, prior to the 
event. Because of the danger posed by 
high-speed powerboats racing in a 
closed circuit, special local regulations 
are necessary to provide for the safety of 
event participants, spectator craft and 
other vessels transiting the event area. 
For the safety concerns noted, it is in 
the public interest to have these 
regulations in effect during the event. 

Background and Purpose 
On July 18, 2004, the Offshore 

Performance Association will sponsor 
the OPA Atlantic City Grand Prix. The 
event will consist of approximately 50 
offshore powerboats conducting high-
speed competitive races on the waters of 
the Atlantic Ocean adjacent to Atlantic 
City, New Jersey. A fleet of 
approximately 200 spectator vessels is 
expected to gather nearby to view the 
event. Due to the need for vessel control 
during the races, vessel traffic will be 
temporarily restricted to provide for the 
safety of participants, spectators and 
transiting vessels. 

Discussion of Rule 
The Coast Guard is establishing 

temporary special local regulations on 
specified waters of the Atlantic Ocean 
adjacent to Atlantic City, New Jersey. 
The regulated area includes a 3-mile 
long section of the Atlantic Ocean south 
of Absecon Inlet, extending 
approximately 300 yards out from the 
shoreline. The temporary special local 
regulations will be enforced from 9:30 a. 
m. to 3:30 p.m. on July 18, 2004, and 
will restrict general navigation in the 
regulated area during the races. Except 
for participants in the OPA Atlantic City 
Grand Prix and persons or vessels 
authorized by the Coast Guard Patrol 
Commander, no person or vessel may 
enter or remain in the regulated area. 

Regulatory Evaluation 

This rule is not a ‘‘significant 
regulatory action’’ under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not ‘‘significant’’ under the 
regulatory policies and procedures of 
the Department of Homeland Security 
(DHS). 

We expect the economic impact of 
this temporary rule to be so minimal 
that a full Regulatory Evaluation under 
the regulatory policies and procedures 
of DHS is unnecessary. 

Although this regulation prevents 
traffic from transiting a portion of the 
Atlantic Ocean adjacent to Atlantic City, 
New Jersey during the event, the effect 
of this regulation will not be significant 
due to the limited duration that the 
regulated area will be in effect and the 
extensive advance notifications that will 
be made to the maritime community via 
marine information broadcasts and area 
newspapers so mariners can adjust their 
plans accordingly. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601–612.), we considered 
whether this rule would have a 
significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 
This rule will affect the following 
entities, some of which may be small 
entities: the owners or operators of 
vessels intending to transit this section 
of the Atlantic Ocean during the event. 

This rule will not have a significant 
economic impact on a substantial 
number of small entities for the 
following reasons. This rule will be in 
effect for only a short period, from 9:30 
a.m. to 3:30 pm. on July 18, 2004. 
Affected waterway users can pass safely 
around the regulated area. Before the 
enforcement period, we will issue 
maritime advisories so mariners can 
adjust their plans accordingly. 

Assistance for Small Entities 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Public Law 104–

121), we want to assist small entities in 
understanding this rule so that they can 
better evaluate its effects on them and 
participate in the rulemaking process. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1–
888–REG–FAIR (1–888–734–3247).

Collection of Information 

This rule would call for no new 
collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

Federalism 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 

Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this rule will not result in such 
expenditure, we do discuss the effects of 
this rule elsewhere in this preamble. 

Taking of Private Property 

This rule will not effect a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 

Civil Justice Reform 

This rule meets applicable standards 
in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

Protection of Children 

We have analyzed this rule under 
Executive Order 13045, Protection of 
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Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
does not concern an environmental risk 
to health or risk to safety that may 
disproportionately affect children. 

Indian Tribal Governments 
This rule does not have tribal 

implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it would not have a substantial 
and direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Energy Effects 
We have analyzed this rule under 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a ‘‘significant 
energy action’’ under that order because 
it is not a ‘‘significant regulatory action’’ 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. It has not been designated by the 
Administrator of the Office of 
Information and Regulatory Affairs as a 
significant energy action. Therefore, it 
does not require a Statement of Energy 
Effects under Executive Order 13211. 

Technical Standards 
The National Technology Transfer 

and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

Environment 
We have analyzed this rule under 

Commandant Instruction M16475.1D, 
which guides the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 

(NEPA) (42 U.S.C. 4321–4370f), and 
have concluded that there are no factors 
in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
rule is categorically excluded under 
figure 2–1, paragraph (34)(h), of the 
Instruction, from further environmental 
documentation. Special local 
regulations issued in conjunction with a 
regatta or marine parade permit are 
specifically excluded from further 
analysis and documentation under those 
sections. Under figure 2–1, paragraph 
(34)(h), of the Instruction, an 
‘‘Environmental Analysis Check List’’ 
and a ‘‘Categorical Exclusion 
Determination’’ are not required for this 
rule.

List of Subjects in 33 CFR Part 100 

Marine safety, Navigation (water), 
Reporting and recordkeeping 
requirements, Waterways.
� For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON 
NAVIGABLE WATERS

� 1. The authority citation for part 100 
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of 
Homeland Security Delegation No. 0170.1

� 2. Add a temporary section, § 100.35-
T05–129 to read as follows:

§ 100.35–T05–129, Atlantic Ocean, Atlantic 
City, NJ. 

(a) Regulated area. The regulated area 
is established for the waters of the 
Atlantic Ocean, adjacent to Atlantic 
City, New Jersey, bounded by a line 
drawn between the following points: 
southeasterly from a point along the 
shoreline at latitude 39°21′50″ N, 
longitude 074°24′37″ W, to latitude 
39°20′40″ N, longitude 74°23′50″ W, 
thence southwesterly to latitude 
39°19′33″ N, longitude 074°26′52″ W, 
thence northwesterly to a point along 
the shoreline at latitude 39°20′43″ N, 
longitude 74°27′40″ W, thence 
northeasterly along the shoreline to 
latitude 39°21′50″ N, longitude 
074°24′37″ W. All coordinates reference 
Datum NAD 1983. 

(b) Definitions: (1) Coast Guard Patrol 
Commander means a commissioned, 
warrant, or petty officer of the Coast 
Guard who has been designated by the 
Commander, Coast Guard Group 
Atlantic City. 

(2) Official Patrol means any vessel 
assigned or approved by Commander, 
Coast Guard Group Atlantic City with a 
commissioned, warrant, or petty officer 

on board and displaying a Coast Guard 
ensign. 

(3) Participating Vessels include all 
vessels participating in the OPA 
Atlantic City Grand Prix under the 
auspices of the Marine Event 
Application submitted by the Offshore 
Performance Association, and approved 
by the Commander, Coast Guard Group 
Atlantic City. 

(c) Special local regulations: 
(1) Except for participating vessels 

and persons or vessels authorized by the 
Coast Guard Patrol Commander, no 
person or vessel may enter or remain in 
the regulated area. 

(2) The operator of any vessel in the 
regulated area shall: 

(i) Stop the vessel immediately when 
directed to do so by any official patrol. 

(ii) Proceed as directed by any official 
patrol. 

(d) Effective period. This section is 
effective from 9:30 a.m. to 3:30 p.m. on 
July 18, 2004.

Dated: July 2, 2004. 
Sally Brice-O’Hara, 
Rear Admiral, U.S. Coast Guard, Commander, 
Fifth Coast Guard District.
[FR Doc. 04–16380 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[CGD07–04–015] 

RIN 1625–AA09 

Drawbridge Operation Regulations; 
CSX Railroad, Manatee River Mile 4.5, 
Bradenton, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing 
the operating regulations of the CSX 
Railroad Bridge across the Manatee 
River, mile 4.5, Bradenton, Florida. This 
rule allows the bridge to operate using 
an automated system, without an onsite 
bridge tender.
DATES: This rule is effective August 18, 
2004.
ADDRESSES: Comments and material 
received from the public, as well as 
documents indicated in this preamble as 
being available in the docket, are part of 
docket [CGD07–04–015] and are 
available for inspection or copying at 
Commander (obr), Seventh Coast Guard 
District, 909 SE 1st Avenue, Miami, 
Florida 33131, between 7:30 a.m. and 4 
p.m., Monday through Friday, except 
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Federal holidays. Bridge Branch (obr), 
Seventh Coast Guard District, maintains 
the public docket for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr. 
Barry Dragon, Project Manager, Seventh 
Coast Guard District, Bridge Branch, 
(305) 415–6743.
SUPPLEMENTARY INFORMATION:

Regulatory History 
On March 4, 2004, we published a 

notice of proposed rulemaking (NPRM) 
entitled Drawbridge Operation 
Regulations; CSX Railroad, Manatee 
River, Mile 4.5, Bradenton, Florida, in 
the Federal Register (69 FR 10183). We 
received 1 comment on this proposed 
rule. No public hearing was requested, 
and none was held. 

Background and Purpose 
The CSX Railroad owner requested 

the Coast Guard change the existing 
operation of the CSX Railroad Bridge 
over the Manatee River and allow the 
bridge to operate utilizing an automated 
system. The request is made because 
there are only four short train transits 
per day. Under the rule, the bridge 
would remain in the open to vessel 
traffic position at all other times. 

The CSX Railroad Bridge is located on 
the Manatee River, mile 4.5, Bradenton, 
Florida. The current regulation 
governing the operation of the CSX 
Railroad is published in 33 CFR 117.5 
and requires the bridge to open on 
signal. 

Discussion of Comments and Changes 
The Coast Guard is changing the 

operating regulations of the CSX 
Railroad Bridge so that the bridge can 
operate automatically. There are only 
four train transits per day across the 
bridge. The action would remove the 
requirement that a bridge tender be 
present to open the bridge on signal for 
vessel traffic. The bridge will remain in 
the open to vessel traffic position until 
a train approaches to cross the bridge. 
When a train approaches, the CSX 
signal department will send an 
electronic signal to the bridge to order 
the closure sequence to begin. The 
bridge control system will activate a 
series of scanners along the water level 
to detect any marine traffic within the 
bridge closure area. The bridge control 
system will turn off the green channel 
markers, turn on the red bridge warning 
strobe lights, and simultaneously sound 
a signal, which will last throughout the 
entire closing period. The bridge shall 
remain in the closed position to vessel 
traffic until the train has sufficiently 
cleared the bridge area. When the train 
has cleared, the bridge control system 
will again sound a signal for the entire 

period the bridge is opening. When the 
bridge is in the fully open position, the 
red bridge warning strobe lights will 
turn off, and the green channel marker 
lights will relight. The bridge will 
remain in the open to vessel traffic 
position until the next train crossing. 

If at any time during the opening or 
closing sequence, the scanners detect a 
vessel within the bridge structure, the 
opening or closing sequence will 
automatically be halted until the vessel 
clears the structure. Additional strobe 
lighting will be placed on the structure 
to warn vessels of impending closures. 

Signs will be posted on both sides of 
the navigation channel indicating, 
‘‘Caution; this bridge operates by remote 
control.’’ A toll-free, CSX contact 
telephone number will be posted on the 
signs for emergencies. 

We received one comment on the 
NPRM. The commentor recommends a 
horn not to be sounded during opening 
and closing situations and that the CSX 
should announce bridge openings on 
marine band radios. We determined that 
removing the horn requirement would 
be detrimental to vessel safety. It would 
be impractical to add broadcast 
openings on marine band radios, as 
there is a notification process in place 
at the bridge: lights, horns and signage. 

Regulatory Evaluation
This rule is not a ‘‘significant 

regulatory action’’ under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not ‘‘significant’’ under the 
regulatory policies and procedures of 
the Department of Homeland Security 
(DHS). 

We expect the economic impact of 
this rule to be so minimal that a full 
Regulatory Evaluation is unnecessary. 
The rule improves vessel traffic through 
the bridge, as it is in the open to vessel 
traffic position except during the 
approximately four times a day when a 
train passes. 

Small Entities 
Under the Regulatory Flexibility Act 

(5 U.S.C. 601–612), we have considered 
whether this rule would have a 
significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 
The rule improves vessel traffic through 
the bridge. 

Assistance for Small Entities 
Under section 213(a) of the Small 

Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we offered to assist small entities in 
understanding the rule so that they 
could better evaluate its effects on them 
and participate in the rulemaking. The 
Coast Guard offered small businesses, 
organizations, or governmental 
jurisdictions that believed the rule 
would affect them, or that had questions 
concerning its provisions or options for 
compliance, to contact the person listed 
in FOR FURTHER INFORMATION CONTACT. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1–
888–REG–FAIR (1–888–734–3247). 

Collection of Information 
This rule calls for no new collection 

of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501–
3520). 

Federalism 
A rule has implications for federalism 

under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 

Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this rule will not result in such 
an expenditure, we do discuss the 
effects of this rule elsewhere in the 
preamble. 
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Taking of Private Property 
This rule will not effect a taking of 

private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights.

Civil Justice Reform 
This rule meets applicable standards 

in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

Protection of Children 
We have analyzed this rule under 

Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
will not create an environmental risk to 
health or risk to safety that might 
disproportionately affect children. 

Indian Tribal Governments 
This rule does not have tribal 

implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Energy Effects 
We have analyzed this rule under 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a ‘‘significant 
energy action’’ under that order, because 
it is not a ‘‘significant regulatory action’’ 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a statement of Energy Effects 
under Executive Order 13211. 

Technical Standards 
The National Technology Transfer 

and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 

technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

Environment 

We have analyzed this rule under 
Commandant Instruction M16475.1D, 
which guides the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA)(42 U.S.C. 4321–4370f), and 
have concluded that there are no factors 
in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
rule is categorically excluded, under 
figure 2–1, paragraph (32)(e), of the 
Instruction, from further environmental 
documentation. Under figure 2–1, 
paragraph (32)(e), of the Instruction, an 
‘‘Environmental Analysis Check List’’ 
and a ‘‘Categorical Exclusion 
Determination’’ are not required for this 
rule.

List of Subjects in 33 CFR Part 117 

Bridges.

� For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR Part 117 as follows:

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

� 1. The authority citation for part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; Department of 
Homeland Security Delegation No. 0170.1; 33 
CFR 1.05–1(g); section 117.255 also issued 
under authority of Pub. L. 102–587, 106 Stat. 
5039.

§ 117.300 [Redesignated]

� 2. Redesignate § 117.300 as § 117.299.
� 3. Add a new § 117.300 to read as 
follows:

§ 117.300 Manatee River. 
The draw of the CSX Railroad Bridge 

across the Manatee River, mile 4.5 
Bradenton, operates as follows: 

(a) The bridge is not tended. 
(b) The draw is normally in the fully 

open position, displaying green lights to 
indicate that vessels may pass. 

(c) As a train approaches, provided 
the scanners do not detect a vessel 
under the draw, the lights change to 
flashing red and a horn continuously 
sounds while the draw closes. The draw 
remains closed until the train passes. 

(d) After the train clears the bridge, 
the lights continue to flash red and the 
horn again continuously sounds while 
the draw opens, until the draw is fully 
open and the lights return to green.

Dated: July 8, 2004. 
W.E. Justice, 
Captain, U.S. Coast Guard, Acting 
Commander, Seventh Coast Guard District.
[FR Doc. 04–16246 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[CGD07–04–014] 

RIN 1625–AA09 

Drawbridge Operation Regulations; 
Socastee River (SR 544), Atlantic 
Intracoastal Waterway, Mile 371, Horry 
County, SC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing 
the regulations governing the operation 
of the Socastee (SR 544) Swing Bridge 
across the Atlantic Intracoastal 
Waterway, mile 371, Horry County, SC. 
This rule will require the bridge to open 
on signal.
DATES: This rule is effective August 18, 
2004.
ADDRESSES: Comments and material 
received from the public, as well as 
documents indicated in this preamble as 
being available in the docket, are part of 
docket [CGD07–04–014] and are 
available for inspection or copying at 
Commander (obr), Seventh Coast Guard 
District, 909 SE 1st Avenue, Miami, 
Florida 33131, between 7:30 a.m. and 4 
p.m., Monday through Friday, except 
Federal holidays. Bridge Branch (obr), 
Seventh Coast Guard District, maintains 
the public docket for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr. 
Barry Dragon, Project Manager, Seventh 
Coast Guard District, Bridge Branch, 
(305) 415–6743.
SUPPLEMENTARY INFORMATION:

Regulatory History 

On March 4, 2004, we published a 
notice of proposed rulemaking (NPRM) 
entitled Drawbridge Operation 
Regulations; Socastee River (SR 544), 
Atlantic Intracoastal Waterway, Mile 
371, Horry County, SC, in the Federal 
Register (69 FR 10182). We received no 
comments on the proposed rule. No 

VerDate jul<14>2003 16:14 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00026 Fmt 4700 Sfmt 4700 E:\FR\FM\19JYR1.SGM 19JYR1



42875Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

public meeting was requested and none 
was held. 

Background and Purpose 
The South Carolina Department of 

Transportation requested that the Coast 
Guard remove the existing regulations 
governing the operation of the Socastee 
(SR 544) Swing Bridge and allow the 
bridge to open on signal. The request 
was made due to the close proximity of 
a new high-level fixed bridge. The 
majority of vehicular traffic in the area 
currently utilizes the high-level fixed 
bridge. 

The Socastee (SR 544) Swing Bridge 
is located on the Atlantic Intracoastal 
Waterway, mile 371, Horry County, SC. 
The current regulation governing the 
operation of the Socastee (SR 544) 
Swing Bridge is published in 33 CFR 
117.911(b) and requires the bridge to 
open on signal; except that, from April 
1 through June 30 and October 1 
through November 30 from 7 a.m. to 10 
a.m. and 2 p.m. to 6 p.m., Monday 
through Friday, except Federal holidays, 
the draw need open only on the quarter 
and three-quarter hour. From May 1 
through June 30 and October 1 through 
October 31 from 10 a.m. to 2 p.m., 
Saturdays, Sundays and Federal 
holidays, the draw need open only on 
the quarter and three-quarter hour. 

Discussion of Comments and Changes 
We received no comments on the 

NPRM. This change will allow vessels 
to pass through the bridge on signal. 
The majority of vehicular traffic that 
utilized this bridge now utilizes the new 
high-level fixed bridge, which is 
adjacent to the swing bridge. 

Regulatory Evaluation 
This rule is not a ‘‘significant 

regulatory action’’ under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not ‘‘significant’’ under the 
regulatory policies and procedures of 
the Department of Homeland Security 
(DHS).

We expect the economic impact of 
this rule to be so minimal that a full 
Regulatory Evaluation is unnecessary. 
The rule improves vessel traffic through 
the bridge; while vehicular traffic is 
utilizing a newly constructed high-level 
fixed bridge nearby. 

Small Entities 
Under the Regulatory Flexibility Act 

(5 U.S.C. 601–612), we have considered 
whether this rule would have a 

significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 

Assistance for Small Entities 
Under section 213(a) of the Small 

Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we offered to assist small entities in 
understanding the rule so that they 
could better evaluate its effects on them 
and participate in the rulemaking. The 
Coast Guard offered small businesses, 
organizations, or governmental 
jurisdictions that believed the rule 
would affect them, or that had questions 
concerning its provisions or options for 
compliance, to contact the person listed 
in FOR FURTHER INFORMATION CONTACT. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1–
888–REG–FAIR (1–888–734–3247). 

Collection of Information 
This rule calls for no new collection 

of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501–
3520). 

Federalism 
A rule has implications for federalism 

under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 

Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 

State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this rule will not result in such 
an expenditure, we do discuss the 
effects of this rule elsewhere in the 
preamble. 

Taking of Private Property 

This rule will not effect a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 

Civil Justice Reform 

This rule meets applicable standards 
in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

Protection of Children

We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
will not create an environmental risk to 
health or risk to safety that might 
disproportionately affect children. 

Indian Tribal Governments 

This rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Energy Effects 

We have analyzed this rule under 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a ‘‘significant 
energy action’’ under that order, because 
it is not a ‘‘significant regulatory action’’ 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a statement of Energy Effects 
under Executive Order 13211. 

Technical Standards 

The National Technology Transfer 
and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
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voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

Environment 

We have analyzed this rule under 
Commandant Instruction M16475.1D, 
which guides the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321–4370f), and 
have concluded that there are no factors 
in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
rule is categorically excluded, under 
figure 2–1, paragraph (32)(e), of the 
Instruction, from further environmental 
documentation. Under figure 2–1, 
paragraph (32)(e), of the Instruction, an 
‘‘Environmental Analysis Check List’’ 
and a ‘‘Categorical Exclusion 
Determination’’ are not required for this 
rule.

List of Subjects in 33 CFR Part 117 

Bridges.

� For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR Part 117 as follows:

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

� 1. The authority citation for part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; Department of 
Homeland Security Delegation No. 0170.1; 33 
CFR 1.05–1(g); section 117.255 also issued 
under authority of Pub. L. 102–587, 106 Stat. 
5039.

§ 117.911 [Amended]

� 2. In § 117.911 remove and reserve 
paragraph (b).

Dated: July 8, 2004. 
W.E. Justice, 
Captain, U.S. Coast Guard, Acting, 
Commander, Seventh Coast Guard District.
[FR Doc. 04–16245 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[CGD01–04–076] 

Drawbridge Operation Regulations: 
Newtown Creek, Dutch Kills, English 
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation 
from regulations. 

SUMMARY: The Commander, First Coast 
Guard District, has issued a temporary 
deviation from the drawbridge operation 
regulations for the Metropolitan Avenue 
Bridge, mile 3.4, across English Kills at 
New York City, New York. Under this 
temporary deviation the bridge may 
remain closed from July 26 to July 31, 
August 2 to August 7, and August 9 to 
August 14, 2004, to facilitate necessary 
bridge maintenance.

DATES: This deviation is effective from 
July 26, 2004 through August 14, 2004.

FOR FURTHER INFORMATION CONTACT: Judy 
Leung-Yee, Project Officer, First Coast 
Guard District, at (212) 668–7195.

SUPPLEMENTARY INFORMATION: The 
Metropolitan Avenue Bridge has a 
vertical clearance in the closed position 
of 10 feet at mean high water and 15 feet 
at mean low water. The existing 
drawbridge operation regulations are 
listed at 33 CFR 117.801(e). 

The owner of the bridge, New York 
City Department of Transportation 
(NYCDOT), requested a temporary 
deviation from the drawbridge operation 
regulations to facilitate rehabilitation 
repairs at the bridge. The bridge must 
remain in the closed position to perform 
these repairs. 

Under this temporary deviation the 
NYCDOT Metropolitan Avenue Bridge 
may remain in the closed position from 
July 26 to July 31, August 2 to August 
7, and August 9 to August 14, 2004. 

This deviation from the operating 
regulations is authorized under 33 CFR 
117.35, and will be performed with all 
due speed in order to return the bridge 
to normal operation as soon as possible.

Dated: July 7, 2004. 

David P. Pekoske, 
Rear Admiral, U.S. Coast Guard, Commander, 
First Coast Guard District.
[FR Doc. 04–16244 Filed 7–16–04; 8:45 am] 

BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[CGD05–04–116] 

RIN 1625–AA87 

Security Zone; Cape Fear River, Eagle 
Island, North Carolina State Port 
Authority Terminal, Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is 
establishing a temporary security zone 
at the North Carolina State Port 
Authority (NCSPA), Wilmington, to 
include the Cape Fear River and Eagle 
Island. Entry into or movement within 
the security zone will be prohibited 
without authorization from the COTP. 
This action is necessary to safeguard the 
vessels and the facility from sabotage, 
subversive acts, or other threats.
DATES: This rule is effective from June 
13, 2004, until November 7, 2004.
ADDRESSES: Documents indicated in this 
preamble as being available in the 
docket are part of docket CGD05–04–
116 and are available for inspection or 
copying at the Marine Safety Office, 721 
Medical Center Drive, Suite 100, 
Wilmington, North Carolina 28401 
between 7:30 a.m. and 3 p.m., Monday 
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
LCDR Charles A. Roskam II, Chief Port 
Operations (910) 772–2200 or toll free 
(877) 229–0770.
SUPPLEMENTARY INFORMATION: 

Regulatory Information 

We did not publish a notice of 
proposed rulemaking (NPRM) for this 
rule. The Coast Guard is promulgating 
this security zone regulation to protect 
NCSPA Wilmington and the 
surrounding vicinity from threats to 
national security. Accordingly, based on 
the military function exception set forth 
in the Administrative Procedure Act, 5 
U.S.C. 553(a)(1), notice-and-comment 
rulemaking and publication at least 30 
days before the effective date of the rule 
are not required for this regulation. 

Background and Purpose 

Vessels frequenting the North 
Carolina State Port Authority (NCSPA) 
Wilmington facility serve as a vital link 
in the transportation of military 
munitions, explosives, equipment, and 
personnel in support of Department of 
Defense missions at home and abroad. 
This vital transportation link is 
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potentially at risk to acts of terrorism, 
sabotage and other criminal acts. 
Munitions and explosives laden vessels 
also pose a unique threat to the safety 
and security of the NCSPA Wilmington, 
vessel crews, and others in the maritime 
community and the surrounding 
community should the vessels be 
subject to acts of terrorism or sabotage, 
or other criminal acts. The ability to 
control waterside access to vessels laden 
with munitions and explosives, as well 
as those used to transport military 
equipment and personnel, moored at the 
NCSPA Wilmington is critical to 
national defense and security, as well as 
to the safety and security of the NCSPA 
Wilmington, vessel crews, and others in 
the maritime community and the 
surrounding community. Therefore, the 
Coast Guard is establishing this security 
zone to safeguard human life, vessels 
and facilities from sabotage, terrorist 
acts or other criminal acts. 

Discussion of Rule 
The security zone is necessary to 

provide security for, and prevent acts of 
terrorism against vessels loading or 
offloading and the NCSPA Wilmington 
facility during a military operation. It 
will include an area from 800 yards 
south of the Cape Fear River Bridge 
encompassing the southern end of Eagle 
Island, the Cape Fear River, and the 
grounds of the State Port Authority 
Terminal south to South Wilmington 
Terminal. The security zone will 
prevent access to unauthorized persons 
who may attempt to enter the secure 
area via the Cape Fear River, the North 
Carolina State Port Authority terminal, 
or use Eagle Island as vantage point for 
surveillance of the secure area. The 
security zone will protect vessels 
moored at the facility, their crews, 
others in the maritime community and 
the surrounding communities from 
subversive or terrorist attack that could 
cause serious negative impact to vessels, 
the port, or the environment, and result 
in numerous casualties. 

No person or vessel may enter or 
remain in the security zone at any time 
without the permission of the Captain of 
the Port, Wilmington. Each person or 
vessel operating within the security 
zone will obey any direction or order of 
the Captain of the Port. The Captain of 
the Port may take possession and 
control of any vessel in a security zone 
and/or remove any person, vessel, 
article or thing from this security zone. 

Regulatory Evaluation 
This rule is not a ‘‘significant 

regulatory action’’ under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 

require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not ‘‘significant’’ under the 
regulatory policies and procedures of 
the Department of Homeland Security 
(DHS).

Although this regulation restricts 
access to the security zone, the effect of 
this regulation will not be significant 
because: (i) the COTP or his or her 
representative may authorize access to 
the security zone; (ii) the security zone 
will be enforced for limited duration; 
and (iii) the Coast Guard will make 
notifications via maritime advisories so 
mariners can adjust their plans 
accordingly. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601–612), we have considered 
whether this rule would have a 
significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 

This rule will affect the following 
entities, some of which may be small 
entities: the owners or operators of 
vessels intending to transit or anchor in 
a portion of the Cape Fear River that is 
within the security zone. 

This security zone will not have a 
significant economic impact on a 
substantial number of small entities for 
the following reasons. Although the 
security zone will apply to the entire 
width of the river, traffic will be 
allowed to pass through the zone with 
the permission of the COTP or his or her 
designated representative. Before the 
effective period, we will issue maritime 
advisories widely available to users of 
the river. 

Assistance for Small Entities 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Public Law 104–
121), we offer to assist small entities in 
understanding the rule so that they can 
better evaluate its effects on them and 
participate in the rulemaking process. If 
the rule will affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 

compliance, please contact the address 
listed under ADDRESSES. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1–
888–REG–FAIR (1–888–734–3247).

Collection of Information 

This rule calls for no new collection 
of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501–
3520). 

Federalism 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 

Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this rule will not result in such 
expenditure, we do discuss the effects of 
this rule elsewhere in this preamble. 

Taking of Private Property 

This rule will not affect a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 

Civil Justice Reform 

This rule meets applicable standards 
in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 

Protection of Children 

We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
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an economically significant rule and 
does not create an environmental risk to 
health or risk to safety that may 
disproportionately affect children. 

Indian Tribal Governments 
This rule does not have tribal 

implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Energy Effects 
We have analyzed this rule under 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a ‘‘significant 
energy action’’ under that order because 
it is not a ‘‘significant regulatory action’’ 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Energy Effects 
under Executive Order 13211. 

Technical Standards 
The National Technology Transfer 

and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This proposed rule does not use 
technical standards. Therefore, we did 
not consider the use of voluntary 
consensus standards. 

Environment
We have analyzed this rule under 

Commandant Instruction M16475.lD, 
which guides the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321–4370f), and 
have concluded that there are no factors 

in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
rule is categorically excluded, under 
figure 2–1, paragraph (34)(g), of the 
Instruction, from further environmental 
documentation. A final ‘‘Environmental 
Analysis Check List’’ and a final 
‘‘Categorical Exclusion Determination’’ 
are available in the docket where 
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165 
Harbors, Marine safety, Navigation 

(water), Reporting and record keeping 
requirements, Security measures, 
Waterways.
� For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS

� 1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C. 
Chapter 701; 50 U.S.C 191, 195; 33 CFR 1.05–
1(g), 6.04–1, 6.04–6, and 160.5; Pub. L. 107–
295, 116 Stat. 2064; Department of Homeland 
Security Delegation No. 0170.1.

� 2. Add temporary § 165.T05–116 to 
read as follow:

§ 165.T05–116 Security Zone: Cape Fear 
River, Eagle Island and North Carolina State 
Port Authority Terminal, Wilmington, NC. 

(a) Location. The following area is a 
security zone: The grounds of the North 
Carolina State Port Authority, 
Wilmington Terminal and the southern 
portion of Eagle Island; and an area 
encompassed from South Wilmington 
Terminal at 34°10′38.394″ N, 
077°57′16.248″ W (Point 1); across Cape 
Fear River to Southern most entrance of 
Brunswick River on the West Bank at 
34°10′38.052″ N, 077°57′43.143″ W 
(Point 2); extending along the West bank 
of the Brunswick River for 
approximately 750 yards to 
34°10′57.062″ N, 077°58′01.342″ W 
(Point 3); proceeding North across the 
Brunswick River to the east bank at 
34°11′04.846″ N, 077°58′02.861″ W 
(Point 4) and continuing north on the 
east bank for approximately 5000 yards 
along Eagle Island to 34°13′17.815″ N, 
077°58′30.671″ W (Point 5); proceeding 
East to 34°13′19.488″ N, 077°58′24.414″ 
W (Point 6); and then approximately 
1700 yards to 34°13′27.169″ N, 
077°57′51.753″ W (Point 7); proceeding 
East to 34°13′21.226″ N, 077°57′19.264″ 
W (Point 8); then across Cape Fear River 
to the Northeast corner of the Colonial 
Terminal Pier at 34°13′18.724″ N, 
077°57′07.401″ W (Point 9), 800 yards 
South of Cape Fear Memorial Bridge; 

Proceeding South along shoreline (east 
bank) of Cape Fear River for 
approximately 500 yards; Proceeding 
east inland to Wilmington State Port 
property line at 34°13′03.196″ N, 
077°56′52.211″ W (Point 10); extending 
South along Wilmington State Port 
property line to 34°12′43.409″ N, 
077°56′50.815″ W (Point 11); Proceeding 
to the North entrance of Wilmington 
State Port at 34°12′28.854″ N, 
077°57′01.017″ W (Point 12); Proceeding 
South along Wilmington State Port 
property line to 34°12′20.819″ N, 
077°57′08.871″ W (Point 13); Continuing 
South along the Wilmington State Port 
property line to 34°12′08.164″ N, 
077°57′08.530″ W (Point 14); Continuing 
along State Port property to 
34°11′44.426″ N, 077°56′55.003″ W 
(Point 15); Proceeding South to the main 
gate of the Wilmington State Port at 
34°11′29.578″ N, 077°56′55.240″ W 
(Point 16); Proceeding South 
approximately 750 yards to the 
Southeast property corner of the Apex 
facility at 34°11′10.936″ N, 
077°57′04.798″ W (Point 17); Proceeding 
West to East bank of Cape Fear River at 
34°11′11.092″ N, 077°57′17.146″ W 
(Point 18); Proceeding South along East 
bank of Cape Fear River to Original 
point of origin at 34°10′38.394″ N, 
077°57′16.248″ W (Point 1). (NAD 1983) 

(b) Captain of the Port. As used in this 
section, Captain of the Port means the 
Commanding Officer of the Marine 
Safety Office Wilmington, NC, or any 
Coast Guard commissioned, warrant, or 
petty officer who has been authorized to 
act on her behalf. 

(c) Regulations. (1) All persons are 
required to comply with the general 
regulations governing security zones in 
33 CFR 165.33. 

(2) Persons or vessels with a need to 
enter or get passage within the security 
zone, must first request authorization 
from the Captain of the Port. The 
Captain of the Port’s representative 
enforcing the zone can be contacted on 
VHF marine band radio, channel 16. 
The Captain of the Port can be contacted 
at (910) 772–2200 or toll free (877) 229–
0770. 

(3) The operator of any vessel within 
this security zone must: 

(i) Stop the vessel immediately upon 
being directed to do so by the Captain 
of the Port or his or her designated 
representative. 

(ii) Proceed as directed by the Captain 
of the Port or his or her designated 
representative. 

(d) Effective period. This rule is 
effective from June 13, 2004, until 
November 7, 2004.

VerDate jul<14>2003 16:14 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00030 Fmt 4700 Sfmt 4700 E:\FR\FM\19JYR1.SGM 19JYR1



42879Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

Dated: June 13, 2004. 
Byron L. Black, 
Commander, U.S. Coast Guard, Acting 
Captain of the Port, Wilmington, North 
Carolina.
[FR Doc. 04–16381 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 3 

RIN 2900–AL12 

Exceptions to Definition of Date of 
Receipt Based on Natural or Man-made 
Disruption of Normal Business 
Practices

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule and request 
for comments. 

SUMMARY: The Department of Veterans 
Affairs (VA) is issuing this interim final 
rule to amend the Veterans Benefits 
Administration’s (VBA) adjudication 
regulations concerning the definition of 
‘‘date of receipt’’ by authorizing the 
Under Secretary for Benefits to establish 
exceptions to the general rule when a 
natural or man-made event interferes 
with the channels through which VBA 
ordinarily receives correspondence, 
resulting in extended delays in receipt 
of claims, information or evidence from 
claimants served by VBA. Currently, 
VBA receives correspondence through 
its 57 Regional Offices (RO) and through 
the Appeals Management Center (AMC), 
which develops claims on appeal to the 
Board of Veterans Appeals. The 
intended effect is to ensure that 
claimants served by the affected VBA 
office or offices are not deprived of 
potential entitlement to benefits because 
of unexpected delays or impediments 
not caused by the claimants.
DATES: Effective Date: This interim rule 
is effective July 19, 2004. Comments 
must be received by September 17, 
2004.

ADDRESSES: Written comments may be 
submitted by: mail or hand-delivery to 
Director, Regulations Management 
(00REG1), Department of Veterans 
Affairs, 810 Vermont Ave., NW, Room 
1068, Washington, DC 20420; fax to 
(202) 273–9026; e-mail to 
VAregulations@mail.va.gov; or, through 
www.Regulations.gov. Comments 
should indicate that they are submitted 
in response to ‘‘RIN 2900–AL12.’’ All 
comments received will be available for 
public inspection in the Office of 
Regulation Policy and Management, 
Room 1063B, between the hours of 8:00 

a.m. and 4:30 p.m., Monday through 
Friday (except holidays). Please call 
(202) 273–9515 for an appointment.
FOR FURTHER INFORMATION CONTACT: Beth 
McCoy, Consultant, Regulations Staff, 
Compensation and Pension Service 
(211A), Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Ave., NW., 
Washington, DC 20420, at 273–7210.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 5110 of title 38, United States 
Code, the date of receipt of application 
generally governs the effective date of a 
VA benefit award by VBA. VA 
implemented the provisions of section 
5110 at 38 CFR 3.1(r), which defines 
‘‘date of receipt’’ for purposes of benefit 
entitlement as the date on which a 
claim, information, or evidence was 
received in a VBA office, except as to 
specific provisions for claims or 
evidence received in the State 
Department, Social Security 
Administration, or Department of 
Defense. 

A delay in date of receipt of 
correspondence in VBA could deprive a 
veteran or beneficiary of one or more 
months of benefits potentially 
amounting to thousands of dollars. For 
example, under normal conditions a 
claimant could expect VBA to receive 
his or her application for benefits within 
days of mailing. However, an extended 
delay in mail delivery, such as that 
resulting from the introduction of 
anthrax into the U.S. postal system in 
October 2001, could add weeks or 
months to the time it takes VBA to 
actually receive that application, 
resulting in a later date of entitlement to 
benefits. Furthermore, such extended 
delay in mail delivery could result in a 
claimant being barred from further 
pursuing a claim or an appeal even 
though the claimant mails evidence in 
an otherwise timely manner to comply 
with a certain limitations period. 

Although the regulations allow VBA 
to grant extensions on time limits in 
individual cases for good cause shown 
as under 38 CFR 3.109(b), the 
regulations currently do not provide any 
exception for widespread delays in 
receipt of claims or evidence, such as 
that experienced primarily by three 
VBA Regional Offices—Newark RO, 
New York RO and Washington (DC) 
RO—following the anthrax postal 
contamination in October 2001. Delays 
in receipt of claims or evidence due to 
events of natural or man-made origin 
threaten impairment or loss of benefits 
for VA claimants through no fault of 
their own. 

VA wishes to protect the interests of 
claimants who send correspondence to 

VBA through the normal channels of 
communication from being deprived of 
benefits to which they are entitled 
solely because those channels of 
communication have been disrupted 
due to events outside of the claimants’ 
control. 

Accordingly, through this interim 
final rule, we are amending § 3.1(r) to 
give the Under Secretary for Benefits 
authority to establish exceptions to the 
rule governing date of receipt when he 
or she determines that natural or man-
made disruption of the normal channels 
of communication results in one or 
more VBA offices experiencing 
extended delays in the receipt of 
correspondence, including claims, 
information, and evidence. This permits 
the Under Secretary to immediately 
address emergency situations, such as 
an event delaying mail delivery or a 
disaster at a VBA office location that 
bars access to the building, and to avoid 
adverse consequences to claimants who 
otherwise have followed a normal 
course of seeking entitlement to VA 
benefits. It also permits a centralized 
and coordinated response to emergency 
situations, thereby avoiding possible 
inconsistent responses to such crises 
within and among regions. To 
determine the date of receipt, the Under 
Secretary alternatively would use 
factors such as the postmark or the date 
that the claimant signs his or her 
correspondence. The scope of the Under 
Secretary’s action would depend on the 
scope of the crisis that prevents the 
timely delivery or receipt of 
correspondence. If the crisis were 
national, the Under Secretary would 
have the authority to declare a 
nationwide exception to the definition. 
If the crisis were merely regional, 
however, or were confined to a 
particular RO or the AMC, the Under 
Secretary’s declaration of an exception 
would apply to that region or office 
only. 

Under section 501(a)(1) of title 38, 
United States Code, the Secretary of 
Veterans Affairs has the authority to 
prescribe regulations respecting ‘‘the 
nature and extent of proof and evidence 
and the method of taking and furnishing 
them in order to establish the right to 
benefits under such laws.’’ Regulations 
defining when a claim for benefits, or 
evidence or information, is ‘‘received’’ 
by VBA fall within this category. 
Further, under section 512(a) of the 
same title, the Secretary may delegate 
his or her authority to carry out certain 
functions and duties to subordinate 
officials as he or she finds necessary. In 
this case, we designate the Under 
Secretary for Benefits as the official 
authorized to establish and implement 
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the necessary exceptions to the rule 
governing date of receipt because he or 
she provides technical expertise and 
advice to the Secretary of Veterans 
Affairs on veterans benefits issues and 
is well qualified to exercise this 
authority in an expeditious, objective, 
and impartial manner. Further, there is 
no need to elevate these determinations 
to the Secretary of Veterans Affairs. 

We are publishing this amendment as 
an interim final rule. We do not believe 
that it is necessary to issue a Notice of 
Proposed Rulemaking (NPRM) as a 
prelude because there is ‘‘good cause’’ 
for dispensing with the customary 
procedure of notice and comment in 
this case under section 553(b)(B) of title 
5, United States Code. This rule is 
designed to address emergency 
situations by compensating for delays in 
the delivery of important information 
that those situations could create. It 
applies to unforeseen situations that 
may arise at any time in the future and 
can only redound to the public’s benefit 
in its operation. It would therefore be 
contrary to the public interest to delay 
the publication and operation of this 
rule because an emergency situation 
requiring its operation could arise at any 
time, including the time that it would 
take to publish this rule by conventional 
means. It would be contrary to the 
public interest to delay the publication 
of this rule when it so clearly benefits 
the public in an emergency that could 
happen at any time. Further, this rule 
does not impose any additional 
obligations or have any adverse effects 
on claimants, as it insures that 
claimants may establish entitlement to 
benefits they otherwise would have had 
but for the occurrence of a special or 
unforeseen circumstance.

Because it would permit VA to 
respond to an emergency situation that 
could arise at any time, and because it 
imposes no additional obligations, we 
find that publication of this rule as an 
interim rule serves the public interest. 
VA will consider comments received 
during the comment period for this 
interim rule (see DATES section). After 
the comment period closes, VA will 
publish another document in the 
Federal Register to discuss any 
comments received in response to this 
interim rule and any amendments made 
as a result of those comments. 

For the reasons stated above in 
connection with our discussion of 
section 553(b)(B), we find that there is 
‘‘good cause’’ under 5 U.S.C. 553(d)(3) 
for making this rule effective on the date 
of its publication in the Federal 
Register. Our intent is that the rule shall 
apply to claims filed on or after the date 
of publication. We see no reason to give 

this rule retroactive effect because we 
do not believe that there is any mail 
affected by the anthrax incident that is 
still outstanding, and we are not aware 
of any man-made or natural disruption 
other than the anthrax incident that 
precipitated delays in the receipt of 
correspondence. In addition, this rule 
certainly ‘‘grants or recognizes an 
exemption or relieves a restriction’’ 
under section 553(d)(1). 

Regulatory Flexibility Act 

Because no notice of proposed rule 
making was required in connection with 
the adoption of this interim final rule, 
no regulatory flexibility analysis is 
required under the Regulatory 
Flexibility Act (5 U.S.C. 601–612). Even 
so, the Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601–612. 
Only VA beneficiaries could be directly 
affected. Therefore, pursuant to 5 U.S.C. 
605(b), this amendment is exempt from 
the initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604. 

Unfunded Mandates 

The Unfunded Mandates Reform Act 
requires, at 2 U.S.C. 1532, that agencies 
prepare an assessment of anticipated 
costs and benefits before developing any 
rule that may result in expenditure by 
State, local, or tribal governments, in the 
aggregate, or by the private sector, of 
$100 million or more in any given year. 
This rule would have no such effect on 
State, local, or tribal governments, or the 
private sector. 

Executive Order 12866 

This rule has been reviewed by the 
Office of Management and Budget under 
Executive Order 12866. 

Paperwork Reduction Act 

This document contains no provisions 
constituting a collection of information 
under the Paperwork Reduction Act (44 
U.S.C. 3501–3521).

The Catalog of Federal Domestic Assistance 
program numbers are 64.100 through 64.110 
and 64.127.

List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure, Claims, Disability benefits, 
Health care, Pensions, Radioactive 
materials, Veterans, Vietnam.

Approved: April 9, 2004. 
Anthony J. Principi, 
Secretary of Veterans Affairs.

� For the reasons set forth in the 
preamble, 38 CFR part 3 is amended as 
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation, 
and Dependency and Indemnity 
Compensation

� 1. The authority citation for Part 3, 
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless 
otherwise noted.

� 2. In § 3.1, paragraph (r) is amended by 
adding at the end of the paragraph the 
following:

§ 3.1 Definitions.

* * * * *
(r) * * * However, the Under 

Secretary for Benefits may establish, by 
notice published in the Federal 
Register, exceptions to this rule, using 
factors such as postmark or the date the 
claimant signed the correspondence, 
when he or she determines that a 
natural or man-made interference with 
the normal channels through which the 
Veterans Benefits Administration 
ordinarily receives correspondence has 
resulted in one or more Veterans 
Benefits Administration offices 
experiencing extended delays in receipt 
of claims, information, or evidence from 
claimants served by the affected office 
or offices to an extent that, if not 
addressed, would adversely affect such 
claimants through no fault of their own. 
(Authority: 38 U.S.C. 501(a), 512(a), 5110)

* * * * *
[FR Doc. 04–16308 Filed 7–16–04; 8:45 am] 
BILLING CODE 8320–01–P

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[R04–OAR–2004–GA–0001–200420; FRL–
7788–3] 

Approval and Promulgation of 
Implementation Plans Georgia: 
Approval of Revisions to the State 
Implementation Plan

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is finalizing the 
approval of a revision to the Georgia 
State Implementation Plan (SIP) 
submitted by the Georgia Environmental 
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Protection Division (GAEPD) on 
December 24, 2003. The revision 
pertains to the Post-1999 Rate-of-
Progress Plan (Post-1999 ROP Plan). 
This submittal was made to meet the 
reasonable further progress 
requirements of section 182 of the Clean 
Air Act, as amended in 1990 (CAA). The 
SIP revision also establishes a motor 
vehicle emissions budget (MVEB) for 
transportation conformity purposes. 
EPA is approving Georgia’s Post-1999 
ROP plan, including the 2004 MVEB 
adequacy determination and addressing 
comments submitted in response to 
EPA’s proposed rule/notification of 
adequacy process published/posted 
previously for this action.
DATES: This rule will be effective August 
18, 2004.
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. R04–OAR–2004–GA–0001. All 
documents in the docket are listed in 
the index. Although listed in the index, 
some information is not publicly 
available, i.e., CBI or other information 
whose disclosure is restricted by statute. 
Publicly available docket materials are 
available in hard copy at: Regulatory 
Development Section, Air Planning 
Branch, Air, Pesticides and Toxics 
Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303–8960. The 
Regional Office’s official hours of 
business are Monday through Friday, 9 
to 3:30, excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr. 
Scott M. Martin, Regulatory 
Development Section, Air Planning 
Branch, Air, Pesticides and Toxics 
Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303–8960. The 
telephone number is (404) 562–9036. 
Mr. Martin can also be reached via 
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION:
I. Background 
II. Today’s Action 
III. Response to Comments 
IV. Final Action 
V. Statutory and Executive Order Reviews

I. Background 
Section 182 of the CAA requires 

ozone nonattainment areas with air 
quality classified as ‘‘moderate’’ or 
worse to submit plans showing 
reasonable further progress towards 
attainment of the national ambient air 
quality standards (NAAQS). Because 
Atlanta was classified as a ‘‘serious’’ 
nonattainment area for ozone, the CAA 
required Georgia to develop a SIP to 

reduce emissions of VOCs in the 13-
county Atlanta 1-hour ozone 
nonattainment area by 15 percent from 
1990 to 1996. The most recent revision 
to Georgia’s 15% ROP SIP (i.e., the 15% 
Plan) was submitted by the GAEPD on 
June 17, 1996, and was approved by the 
EPA effective May 26, 1999, (64 FR 
20186). 

The CAA also requires Post-1996 
emission reductions of VOCs and/or 
NOX totaling 3 percent per year, 
averaged over each consecutive three-
year period beginning in 1996 and 
continuing through the attainment date. 
Georgia chose to rely solely on NOX 
emission reductions in its Post-1996 
ROP SIP (i.e., the 9% Plan). This plan 
was required to describe how Georgia 
would achieve reasonable further 
progress towards attaining the ozone 
NAAQS between 1996 and 1999, the 
attainment deadline for serious 
nonattainment areas. The most recent 
revision to Georgia’s 9% Plan was 
submitted June 17, 1996, and was 
approved by EPA effective April 19, 
1999, (64 FR 13348). 

On July 17, 2001, GAEPD submitted 
the Atlanta 1-hour ozone attainment SIP 
to EPA which included a demonstration 
that Atlanta would attain the 1-hour 
ozone NAAQS by November 15, 2004. 
That attainment demonstration, 
including the extension of the 
attainment date, was approved by the 
EPA in a notice published in the 
Federal Register on May 7, 2002, (67 FR 
30574), which cited EPA’s policy to 
grant attainment date extensions for 
areas dependent upon upwind states’ 
emission reductions mandated by the 
regional NOX SIP Call as a basis for 
approval. On June 25, 2002, a challenge 
to EPA’s approval of the attainment 
demonstration was filed in the 11th 
Circuit Court of Appeals. Subsequently, 
in challenges to other attainment date 
extensions, several federal appeals 
courts ruled that EPA lacked the 
authority to grant such attainment date 
extensions. On February 20, 2003, EPA 
filed a motion for voluntary vacatur of 
Atlanta’s attainment date extension and 
approval of Atlanta’s ozone attainment 
demonstration. On June 16, 2003, the 
United States Court of Appeals for the 
Eleventh Circuit issued an order 
granting EPA’s motion, thereby vacating 
approval of the July 17, 2001, 
attainment demonstration. 

In response to these court rulings, 
EPA issued a final rulemaking action in 
the September 26, 2003, Federal 
Register (68 FR 55469). It included a 
determination that the Atlanta area had 
failed to attain the 1-hour ozone 
standard by the statutory deadline of 
November 1, 1999, and that by 

operation of law, the Atlanta area was 
being reclassified to a ‘‘severe’’ ozone 
nonattainment area effective January 1, 
2004. Under section 181(a)(1) of the 
CAA, the attainment deadline for 
Atlanta as a new ‘‘severe’’ 
nonattainment area is ‘‘as expeditiously 
as practicable,’’ but not later than 
November 15, 2005. 

GAEPD has recently conducted an 
Early Attainment Assessment to review 
the progress made to date in 
implementing the July 17, 2001, ozone 
attainment SIP. The Early Attainment 
Assessment indicates that the emission 
reductions achieved to date from the 1-
hour ozone attainment SIP control 
measures have been effective in 
reducing monitored levels of ozone and 
that the area appears to be on track to 
attain by the end of the 2004 ozone 
season. 

EPA’s September 26, 2003, action 
requires submission of a severe area 
Post-1999 ROP SIP. The severe area 
Post-1999 ROP SIP must describe how 
at least a 3 percent per year reduction 
in emissions of ozone precursors (VOCs 
or NOX) will be achieved, from the time 
of failure to meet the ‘‘serious’’ area 
attainment date (November 15, 1999) 
until the ‘‘severe’’ area attainment date.

This Atlanta severe area Post-1999 
ROP SIP contains a description of how 
the 3 percent per year reductions in 
ozone precursor emissions, required 
over the period from November 15, 
1999, through November 15, 2004, will 
be achieved. It also contains MVEBs for 
the Atlanta 1-hour ozone nonattainment 
area. Submission only through 2004 is 
based on the State’s Early Attainment 
Assessment discussed above. 

On January 6, 2004, EPA provided the 
public with an opportunity to review 
and comment on the adequacy of new 
VOC and NOX MVEBs for the year 2004 
for purposes of determining 
transportation conformity. The 
adequacy comment period ended on 
February 5, 2004. On May 6, 2004, (69 
FR 25348) EPA published a notice of 
proposed rulemaking (NPR) proposing 
to approve the Post-1999 ROP Plan. The 
May 6, 2004, NPR provides a detailed 
description of each of these matters and 
the rationale for each of EPA’s proposed 
actions, together with a discussion of 
the opportunity to comment on the 
adequacy of the 2004 MVEB. The public 
comment period for the NPR ended on 
June 7, 2004. EPA received adverse 
comments during both these comment 
periods. 

II. Today’s Action 
In this final rulemaking, EPA is 

responding to comments made on EPA’s 
proposed rulemaking published May 6, 
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2004 (69 FR 25348) and during the 
adequacy comment period which ran 
from January 6, 2004, through February 
5, 2004. EPA is approving the Georgia 
Post-1999 Rate-of-Progress Plan and 
providing notice that it has determined 
the 2004 VOC and NOX MVEBs to be 
adequate under the requirements of 40 
CFR 93.118(e)(4). Additionally, through 
this action, EPA is approving the 2004 
MVEBs. 

On December 24, 2003, Georgia 
submitted a revision to its SIP 
pertaining to the Post-1999 ROP Plan. 
Today, EPA is addressing comments 
received on the May 6, 2004, NPR and 
approving the Post-1999 ROP Plan. 
Additionally, through this rulemaking, 
EPA is providing notice that it has 
determined that the 2004 MVEBs for 
VOC and NOX, as discussed above, meet 
the substantive criteria for ‘‘adequacy’’ 
as set out in 40 CFR 93.118(e)(4), and 
are adequate for purposes of 
transportation conformity. 

EPA’s adequacy determination for the 
2004 MVEBs is also being announced on 
EPA’s conformity Web site: BM_1_ 
http:// www.epa.gov/otaq/transp.htm, 
(once there, click on the 
‘‘Transportation Conformity’’ text icon, 
then look for ‘‘Adequacy Review of 
State Implementation Plan (SIP) 
Submissions for Conformity’’). The new 
budget for VOCs is 160.68 tons per day 
(tpd) and 318.24 tpd of NOX. 

III. Response to Comments 

1. The Rate of Progress State 
Implementation Plan Fails To 
Demonstrate Adequate Reductions of 
NOX in the Nonattainment Area 

Comment: The commentor states that 
the proposed ROP SIP is flawed because 
the EPD takes credit for reductions at 
five coal fired electric power plants 
located outside the 13 county ozone 
nonattainment area in order to 
demonstrate the required three percent 
per year reduction in emissions and that 
these reductions are inconsistent with 
CAA requirements. 

Response: EPA refers the commentor 
to a December 23, 1997, memo from 
Richard D. Wilson, Acting Assistant 
Administrator for Air and Radiation, 
entitled ‘‘Guidance for Implementing 
the 1-Hour Ozone and Pre-existing PM10 
NAAQS.’’ This document outlines EPA 
policy relating to allowing states 
flexibility to expand the geographic size 
of the area from which they can obtain 
emission reductions to meet their 
annual average 3 percent per year ROP 
requirements. Specifically, EPA states 
that an area in nonattainment for the 1-
hour NAAQS should be allowed to take 
credit for emissions reductions obtained 

from sources outside the designated 
nonattainment area for the post-1999 
ROP requirement as long as the sources 
are no farther than 100 km (for VOC 
sources) or 200 km (for NOX sources) 
away from the nonattainment area. 
Because the ROP requirement is a 
general ROP requirement for at least 3 
percent-per-year and not a requirement 
for specific programs or measures such 
as vehicle inspection and maintenance, 
this flexibility would continue to 
provide the same ROP in terms of 
reducing emissions. EPA believes that 
this additional flexibility for crediting 
reductions outside nonattainment areas 
is consistent with the CAA. 

EPA believes that emissions from the 
source(s) outside the nonattainment area 
that are involved in the substitution 
must be included in the baseline ROP 
emissions and target ROP reduction 
calculation. Emissions from source(s) 
outside the nonattainment area that are 
not involved in the substitution would 
not have to be inventoried or included 
in the baseline ROP emissions and 
target ROP calculation. Under this 
approach, States will need to track and 
record emission reductions and certify 
to EPA the amount of emission 
reductions achieved for ROP. 

In order to develop the Post-1999 ROP 
Plan in accordance with EPA guidance, 
EPD updated the 1990 NOX emissions 
inventory and adjusted the inventory by 
removing NOX already scheduled for 
control by previous federal regulations 
on motor vehicles and gasoline 
volatility. The required NOX reductions 
and the resulting target levels of future 
NOX emissions were calculated, growth 
in NOX emissions was estimated, and 
the effects on projected emissions of 
various emissions control rules already 
adopted and implemented, or scheduled 
for implementation prior to the end of 
2004, were calculated. 

EPD is including reductions of NOX 
emissions at five coal-fired electrical 
power plants. These Georgia Power 
Company plants impact the 
nonattainment area but are located in 
neighboring counties designated as 
attainment for the 1-hour ozone 
standard. As a control strategy to attain 
the 1-hour ozone standard in Atlanta, 
stricter controls have been placed on 
these power plants. All five of these 
power plants are located within 200 
kilometers of the Atlanta 1-hour ozone 
nonattainment area. 

EPD has recently conducted an Early 
Attainment Assessment to review the 
progress made to date in implementing 
the July 17, 2001, ozone attainment SIP. 
The Early Attainment Assessment 
indicates that the emission reductions 
achieved to date from the 1-hour ozone 

attainment SIP control measures have 
been effective in reducing monitored 
levels of ozone and that the area appears 
to be on track to attain in 2004. 

2. The Early Attainment Demonstration 
Is Flawed 

Comment: This commentor stated that 
the early attainment demonstration 
performed by the state is flawed and 
does not demonstrate attainment since it 
was not based on photochemical grid 
modeling. 

Response: As explained in the 
Proposal Notice, the purpose of the ROP 
SIP is to demonstrate a percentage of 
emission reductions from the baseline 
emissions and is not an attainment 
demonstration SIP. Thus these 
comments are not applicable to the ROP 
SIP or the adequacy of MVEBs 
established in the ROP SIP. EPA will 
take comments regarding the adequacy 
and approvability of the MVEBs 
established in the attainment 
demonstration when it takes action on 
the attainment SIP.

3. Proposed Early Adequacy 
Determination for Motor Vehicle 
Emissions Budgets 

Comment: EPA may not approve the 
revised, higher MVEBs for 2004 absent 
a showing that they will be adequate to 
attain the NAAQS. Since no 
demonstration has been submitted to 
demonstrate that the SIP as a whole, 
including the higher motor vehicle 
emissions budgets, will provide for 
attainment, there is no basis for EPA to 
approve or find these proposed budgets 
adequate pursuant to 40 CFR 
93.118(e)(4). 

Response: The comment refers to the 
budgets providing for attainment. 
However, the purpose of the 
implementation plan is to demonstrate 
reasonable further progress toward 
attainment. To quote 40 CFR 93.118 
(e)(4)(iv) in full—‘‘the motor vehicle 
emissions budget(s) when considered 
together with all other emissions 
sources, is consistent with the 
applicable requirements for reasonable 
further progress, attainment or 
maintenance (whichever is relevant to 
the given implementation plan 
submission).’’ Since the purpose of the 
relevant implementation plan is to 
demonstrate reasonable further progress, 
commonly referred to as a ROP 
demonstration, the budgets do not need 
to provide for attainment as suggested 
by the commentors. 

Furthermore, EPA believes that it is 
correct that the inventory of mobile 
emissions is higher than the past SIP 
mobile emissions because they are 
based upon use of updated planning 
assumptions and emissions models. 
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Since the time of last rate of progress 
SIP submittal and approval a new 
emission model has been approved by 
EPA—MOBILE 6. EPA requires that the 
latest emissions model approved by 
EPA be used for the development of 
implementation plans (Section 110 of 
the CAA). The previously submitted 
implementation plan referenced by the 
commentors was based on version 5 of 
the MOBILE model applicable at the 
time of its development. Therefore, 
comparisons between inventories 
developed using different models and 
updated planning assumptions, models, 
and methodologies are not valid. In 
accordance with EPA’s MOBILE6 policy 
guidance (http ://
www.epa.govlotaqlmodelslmobile6/
m6policy), base year and future year 
motor vehicle emission inventories for 
this Post-1999 ROP plan were 
recalculated with the latest available 
planning assumptions. As stated in 
section 6.2 of the Post-1999 ROP plan, 
‘‘These mobile source inventories reflect 
the most up-to-date mobile modeling 
assumptions, including * * * VMT 
projected from a state-of-the-art travel 
demand model for the 13 counties and 
emission factors from EPA’s latest 
mobile source emission factor model, 
MOBILE6.2.’’ 

Other updated planning assumptions 
and methodologies reflected in the Post-
1999 ROP plan’s projected mobile 
source emissions inventories include 
revised speeds and fleet age 
distributions, and the use of a travel 
demand model link-based emissions 
estimation procedure. 

Comment: Compliance with the ROP 
requirements requires that total NOX be 
reduced in 2004 to 392.2 tpd, even 
conceding EPD’s new flawed baseline 
methodology or 376.7 tpd under the 
proper baseline methodology employed 
by the agency in 1997. The SIP does not 
contain measures that will achieve this 
level of NOX emissions if the MVEB are 
318 tpd. All other emissions of NOX 
must be reduced to 58 tpd in order to 
allow an MVEB at 318 tpd in 2004. 

Response: This comment is based in 
part on the position that emissions for 
the five power plants within 200 
kilometers of the nonattainment area 
cannot be included in the ROP 
calculation. As explained by EPD in the 
State’s responses to the commentor 
issues 1 and 2 on pages 2 and 3 of the 
December 24, 2003, comments response 
memo from EPD, EPD followed EPA’s 
guidance, which allows states the 
flexibility to expand the geographic size 
of the area from which the state can 
obtain emission reductions. EPA has 
explained its position on this issue in 
the first response to comment. 

In accordance with EPA policy, EPD 
did account for the required 9% 
reduction in NOX emissions for the 
period 1996–1999 in calculating the 
2002 and 2004 target levels of 
emissions. The state explains this in the 
response to commentor Issue 3 on page 
3 of the December 24, 2003, State’s 
comments response memo. This memo 
explained how EPD used the correct 
methodology for calculating ROP target 
levels of emissions, Georgia’s 9% Plan, 
and how the emissions reductions 
required between 1996 and 1999 would 
be achieved. For the Post-1999 ROP 
plan, EPD followed EPA guidance in 
updating the 1999 NOX target level of 
emissions, in calculating the post-1999 
target levels, and in projecting 2002 and 
2004 emissions for all source sectors. In 
accordance with EPA guidance, EPD 
modeled the mobile and nonroad source 
sectors for 2002 and 2004, and grew 
(with an EPA computer model entitled: 
Economic Growth and Analysis System) 
all other emissions from those compiled 
in Georgia’s 1999 Periodic Emissions 
Inventory. This methodology correctly 
accounts for all growth as well as 
reductions in emissions that occurred 
up to 1999, and results in a NOX 
emissions target for 2004 of 854.7 tpd. 

Comment: MVEB in a submitted SIP 
may not be approved unless the SIP ‘‘is 
consistent with applicable requirements 
for reasonable further progress, 
attainment or maintenance.’’ 40 CFR 
93.118 (e)(4) (iv).

Response: As stated above the 
commentors’s citation is incomplete and 
the quotation omits the key contextual 
phrase, ‘‘whichever is relevant to the 
given implementation plan or 
submission.’’ The regulatory text to 
which the commentor refers is 40 CFR 
93.118(e)(4)(iv). That section states: ‘‘(4) 
EPA will not find a motor vehicle 
emissions budget in a submitted control 
strategy implementation plan revision 
or maintenance plan to be adequate for 
transportation conformity purposes 
unless the following minimum criteria 
are satisfied: [subparagraphs i through 
iii omitted] (iv) The motor vehicle 
emissions budget(s), when considered 
together with all other emissions 
sources, is consistent with applicable 
requirements for reasonable further 
progress, attainment, or maintenance 
(whichever is relevant to the given 
implementation plan submission);’’ 

The SIP now under consideration is 
not an attainment demonstration, but a 
‘‘reasonable further progress’’ SIP 
within the context of 40 CFR 93.1 
18(e)(4)(iv). Accordingly, the relevant 
criterion for MVEB adequacy is that the 
MVEB, when considered together with 
all other emissions sources, is consistent 

with the requirement to show an 
average 3% per year reduction in ozone 
precursors from 1999 to the anticipated 
attainment date of 2004. The Post-1999 
ROP SIP does show this required 
reduction, in full accordance with 
guidance issued by EPA. 

Comment: With regard to the State’s 
draft Vehicle Miles Traveled (VMT) SIP, 
currently under internal review prior to 
submission to EPA, concern is raised 
regarding the lack of controls, coupled 
with the proposed elevated MVEB and 
a regional transportation plan, that, 
while still in draft form, demonstrates 
an almost overwhelming preference for 
road-building projects, will place 
Atlanta at a disadvantage in the long run 
as it struggles to meet the more stringent 
8-hour standard that will be in place as 
of April 15, 2005. 

Response: The VMT requirement is 
separate from the ROP SIP requirement. 
The purpose of the ROP SIP is to 
demonstrate a percentage of emission 
reductions. Its purpose is not to meet 
the VMT requirement in the severe 
classification attainment SIP pursuant to 
section 182 of the CAA. EPA will take 
comments regarding the VMT 
requirement in the attainment 
demonstration when that SIP is 
submitted and EPA takes action on that 
SIP. Furthermore, EPA continues to 
consult and work closely with the state 
transportation and air quality 
stakeholders in the development of the 
2030 regional transportation plan and 
the air quality motor vehicle emissions 
analysis of that plan to ensure that it 
does not create new violations of the 
Federal air quality standards, increase 
the frequency or severity of existing 
violations of the standard or delay 
attainment of the standards in Atlanta. 

IV. Final Action 
EPA is approving the Georgia Post-

1999 Rate-of-Progress Plan and 
providing notice that it has determined 
the 2004 VOC and NOX MVEBs to be 
adequate under the requirements of 40 
CFR 93.118(e)(4). Additionally, through 
this action, EPA is approving the 2004 
MVEBs. 

V. Statutory and Executive Order 
Reviews 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a ‘‘significant regulatory action’’ and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
‘‘Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001). This action merely approves 
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state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 
rule approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4). 

This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. This rule also is not 
subject to Executive Order 13045 
‘‘Protection of Children from 
Environmental Health Risks and Safety 

Risks’’ (62 FR 19885, April 23, 1997), 
because it is not economically 
significant. 

In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 

this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by September 17, 
2004. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Carbon monoxide, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements.

Dated: July 9, 2004. 
A. Stanley Meiburg, 
Acting Regional Administrator, Region 4.

� Part 52 of chapter I, title 40, Code of 
Federal Regulations, is amended as 
follows:

PART 52—[AMENDED]

� 1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart L—Georgia

� 2. Section 52.570(e), is amended by 
adding a new entry at the end of the table 
for ‘‘Post-1999 Rate of Progress Plan’’ to 
read as follows:

§ 52.570 Identification of plan.

* * * * *
(e) * * *

Name of nonregulatory SIP provision Applicable geographic or nonattainment area State submittal date/
effective date EPA approval date 

* * * * * * *
19. Post-1999 Rate of Progress Plan .............. Atlanta Metropolitan Area ............................... December 24, 2003 ... July 19, 2004 [Insert 

citation of publica-
tion] 

[FR Doc. 04–16203 Filed 7–16–04; 8:45 am] 
BILLING CODE 6560–50–P
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 63 

[OAR–2002–0010, FRL–7786–9] 

RIN 2060–AH69 

National Emission Standards for 
Chromium Emissions From Hard and 
Decorative Chromium Electroplating 
and Chromium Anodizing Tanks

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule; amendments.

SUMMARY: On January 25, 1995, the EPA 
promulgated national emission 
standards for chromium emissions from 
hard and decorative chromium 
electroplating and chromium anodizing 
tanks under section 112 of the Clean Air 
Act (CAA). On June 5, 2002, we 
proposed amendments to the rule. This 
action promulgates amendments to the 
emission limits, definitions, compliance 
provisions and performance test 
requirements in the standards for 
chromium emissions from hard and 

decorative chromium electroplating and 
anodizing tanks.
DATES: Effective July 19, 2004.
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
Nos. OAR–2002–0010 and A–88–02. All 
documents in the docket are listed in 
the EDOCKET index at http://
www.epa.gov/edocket. Although listed 
in the index, some information is not 
publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in EDOCKET or in hard 
copy at the Air and Radiation Docket, 
EPA/DC, EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. This Docket Facility is open from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Public 

Reading Room is (202) 566–1744, and 
the telephone number for the Air Docket 
is (202) 566–1742.
FOR FURTHER INFORMATION CONTACT: Mr. 
Phil Mulrine, U.S. EPA, Office of Air 
Quality Planning and Standards, 
Emission Standards Division, Metals 
Group, (C439–02), Research Triangle 
Park, NC 27711, telephone number (919) 
541–5289, electronic mail address: 
mulrine.phil@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated 
Entities. Entities potentially regulated 
by this action include facilities engaged 
in hard chromium electroplating, 
decorative chromium electroplating, 
and chromium anodizing of metal or 
plastic parts either as a primary activity 
or as an activity incidental to a larger 
fabricating or manufacturing 
establishment. Regulated categories and 
entities include sources listed under the 
North American Information 
Classification System (NAICS) U.S. 
Industries code 332813, as well as 
sources listed under numerous industry 
codes within industry subsector 332, 
titled ‘‘Fabricated Metal Product 
Manufacturing.’’

Category NAICS Examples of regulated entities 

Manufacturing .................................... 332813 .................................. Electroplating and anodizing facilities. 
Manufacturing .................................... 332 ........................................ Establishments primarily engaged in both fabricating and electroplating or 

anodizing products are classified in the Manufacturing sector according 
to the product made. 

Docket. The EPA has established an 
official public docket for this action 
including both Docket ID No. OAR–
2002–0010 and Docket ID No. A–88–02. 
The official public docket consists of the 
documents specifically referenced in 
this action, any public comments 
received, and other information related 
to this action. All items may not be 
listed under both docket numbers, so 
interested parties should inspect both 
docket numbers to obtain all materials 
relevant to the final rule amendments. 
Although a part of the official public 
docket, the public docket does not 
include Confidential Business 
Information or other information the 
disclosure of which is restricted by 
statute. The official public docket is 
available for public viewing at the EPA 
Docket Center (Air Docket), EPA West, 
Room B–102, 1301 Constitution 
Avenue, NW., Washington, DC. The 
EPA Docket Center Public Reading 
Room is open from 8:30 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. The telephone number 
for the Reading Room is (202) 566–1744, 
and the telephone number for the Air 
Docket is (202) 566–1742.

Electronic Access. Electronic versions 
of the documents filed under Docket No. 
OAR–2002–0010 are available through 
EPA’s electronic public docket and 
comment system, EPA Dockets. You 
may use EPA Dockets at http://
www.epa.gov/edocket/ to submit or 
view public comments, access the index 
of the contents of the official public 
docket, and access those documents in 
the public docket that are available 
electronically. Once in the system, 
select ‘‘search’’ and key in the 
appropriate docket identification 
number. 

The EPA’s policy is that copyrighted 
material will not be placed in EPA’s 
electronic public docket but will be 
available only in printed, paper form in 
the official public docket. Although not 
all docket materials may be available 
electronically, you may still access any 
of the publicly available docket 
materials through the docket facility 
identified in this document. 

Worldwide Web (WWW). In addition 
to being available in the docket, an 
electronic copy of today’s document 
also will be available on the WWW. 
Following the Administrator’s signature, 

a copy of this action will be posted at 
www.epa.gov/ttn/oarpg on EPA’s 
Technology Transfer Network (TTN) 
policy and guidance page for newly 
proposed or promulgated rules. The 
TTN provides information and 
technology exchange in various areas of 
air pollution control. If more 
information regarding the TTN is 
needed, call the TTN HELP line at (919) 
541–5384. 

Judicial Review. Under section 
307(b)(1) of the CAA, judicial review of 
the final rule is available only by filing 
a petition for review in the U.S. Court 
of Appeals for the District of Columbia 
Circuit by September 17, 2004. Under 
section 307(d)(7)(B) of the CAA, only an 
objection to the final rule that was 
raised with reasonable specificity 
during the period for public comment 
can be raised during judicial review. 
Moreover, under section 307(b)(2) of the 
CAA, the requirements established by 
the final rule amendments may not be 
challenged separately in any civil or 
criminal proceedings brought by EPA to 
enforce the requirements. 

Outline. The information presented in 
this preamble is organized as follows:
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I. Background 
II. Response to Comments 

A. Use of Fume Suppressants for 
Controlling Chromium Emissions from 
Hard Chromium Electroplating Tanks 

B. Revised Surface Tension Limit When 
Measuring Surface Tension with a 
Tensiometer 

C. Emission Limit for Hard Chromium 
Electroplating Tanks Equipped with 
Enclosing Hoods 

D. Chromium Electroplating and 
Chromium Anodizing Tank Definitions 

E. Pressure Drop Monitoring Requirement 
for Composite Mesh Pads 

III. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory 

Planning and Review 
B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination with Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks 

H. Executive Order 13211: Actions that 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act 

J. Congressional Review Act

I. Background 
On January 25, 1995, we promulgated 

national emission standards for 
hazardous air pollutants (NESHAP) for 
chromium emissions from hard and 
decorative chromium electroplating and 
chromium anodizing tanks (60 FR 4963) 
under the authority of section 112 of the 
CAA. Due to recent changes in control 
technology, additional information 
related to the monitoring required by 
the NESHAP, and problems with 
implementing some of the requirements 
of the NESHAP, we proposed 
amendments to the NESHAP on June 5, 
2002 (67 FR 38810). The proposed 
amendments to the NESHAP addressed 
five technical areas: (1) The use of fume 
suppressants for controlling chromium 
emissions from hard chromium 
electroplating tanks; (2) a revised 
surface tension limit for decorative 
chromium electroplating tanks when 
measuring surface tension with a 
tensiometer; (3) an alternate emission 
limit for hard chromium electroplating 
tanks equipped with enclosing hoods; 
(4) revised definitions for chromium 
electroplating and chromium anodizing 
tanks; and (5) the pressure drop 
monitoring requirement for composite 
mesh pad (CMP) control systems. 

Based on recommendations made by 
the Common Sense Initiative (CSI) 
Metal Finishing Subcommittee and 
research conducted by our Office and 
Research and Development (ORD), we 

proposed allowing owners and 
operators of hard chromium 
electroplating sources to meet a surface 
tension limit as an alternative to the 
chromium emissions concentration 
limit specified in the NESHAP. The data 
from recent emission tests conducted on 
hard chromium electroplating tanks 
indicates that compliance with the 
0.015 milligram per dry standard cubic 
meter (mg/dscm) emission limit can be 
achieved when the surface tension of 
the electroplating tank bath is 
maintained below certain levels. Based 
on those data, we proposed surface 
tension limits of 45 dynes per 
centimeter (dynes/cm), when measured 
using a stalagmometer, and 35 dynes/
cm, when measured using a 
tensiometer, for hard chromium 
electroplating tanks. 

The research performed by ORD and 
other data show that, when used to 
measure the surface tension of 
chromium electroplating baths, 
tensiometers typically read about 20 
percent lower than surface tension 
measurements of the same bath made 
using a stalagmometer. Because the 45 
dynes/cm surface tension limit specified 
in the NESHAP for decorative 
chromium electroplating tanks is based 
on measurements using a 
stalagmometer, we proposed adding a 
separate surface tension limit of 35 
dynes/cm when using a tensiometer to 
measure decorative chromium 
electroplating bath surface tension.

Since the promulgation of the 
NESHAP, several chromium 
electroplating facilities have installed 
state-of-the-art electroplating tanks 
equipped with enclosing hoods. 
Because the ventilation rates for these 
enclosed tanks are considerably lower 
than ventilation rates for conventional 
hooding, some facilities with enclosed 
tanks have had difficulty meeting the 
chromium emission concentration limit 
specified in the NESHAP, even when 
emissions from those tanks are well 
controlled. To rectify this situation, we 
proposed an alternative mass emission 
rate limit for chromium electroplating 
tanks equipped with enclosing hoods. 

The NESHAP defined affected source 
as any chromium electroplating tank or 
chromium anodizing tank located at a 
facility that performs hard chromium 
electroplating, decorative chromium 
electroplating, or chromium anodizing. 
We have become aware that, in at least 
one case, this definition of affected 
source has resulted in the replacement 
of an existing electroplating tank being 
treated as a reconstruction, thereby 
triggering the emission limits for new 
sources. Because tank replacement is 
considered routine maintenance, it was 

not our intent to require more stringent 
emission limits when a facility replaced 
an existing chromium electroplating 
tank. Therefore, we proposed an 
amended definition of affected source 
that includes the peripheral equipment, 
such as rectifiers and anodes, that is 
essential for the chromium 
electroplating process. 

Finally, we proposed an amendment 
to the requirement for establishing the 
operating limit for any source controlled 
with a CMP. In the promulgated 
NESHAP, owners and operators of 
affected sources controlled with a CMP 
are required to maintain the pressure 
drop across the CMP within 1 inch of 
water column (in. w.c.) of the pressure 
drop established during the initial 
performance test. However, we have 
recently become aware that the pressure 
drop across a CMP often exceeds the 
pressure drop operating limit by more 
than 1 in. w.c. immediately following 
the cleaning or replacement of pads. 
Consequently, we proposed increasing 
the allowable range of pressure drops 
from ±1 in. w.c. to ±2 in. w.c. 

We received a total of 16 public 
comments on the proposed amendments 
to the NESHAP. Two of the 16 
comments requested an extension of the 
public comment period, 2 comments 
expressed general opposition to the 
amendments, and the other 12 
comments addressed the technical 
issues associated with the proposed 
amendments. In addition, some 
commenters suggested changes to other 
requirements of the NESHAP not 
specifically addressed by the proposed 
amendments. Comments were 
submitted by five State and local air 
pollution control agencies, one 
environmental justice organization, four 
companies that perform chromium 
electroplating, and one Federal agency. 
Three industry trade associations 
submitted a joint set of comments, and 
two concerned citizens also submitted 
comments. 

After full and careful consideration of 
the comments, we are promulgating the 
amendments as proposed with two 
minor clarifications. Both clarifications 
pertain to the requirement for 
establishing operating limits for the 
pressure drop across a CMP system. We 
have added paragraph (iii) to § 343(c)(1) 
of the final rule to indicate that an 
owner or operator can establish a new 
operating limit for the pressure drop 
across a CMP system by repeating the 
performance test. In such cases, the new 
operating limit will be based on the 
pressure drop established during the 
repeat performance test ±2 in. w.c. We 
also have added paragraph (iv) to 
§ 343(c)(1) to indicate that the ±2 in. 
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w.c. requirement for the pressure drop 
across a CMP system does not apply 
during automatic washdown cycles of 
the CMP system. 

II. Response to Comments 

A. Use of Fume Suppressants for 
Controlling Chromium Emissions From 
Hard Chromium Electroplating Tanks 

Comment: One commenter stated that 
the proposed change is based on a single 
emissions test, and that there are other 
data available, collected from the same 
facility and from other facilities, that 
contradict the findings of that test. To 
support that argument, the commenter 
summarized the results from three 
studies of the effectiveness of fume 
suppressants in controlling emissions 
from chromium electroplating tanks that 
were performed under EPA’s CSI. The 
2000 CSI report included the results of 
three emission tests conducted at a hard 
chromium electroplating facility. The 
results of the first test were used as the 
basis for the proposed amendment. In 
the second test, emissions were 
measured at higher surface tensions (32 
to 34 dynes/cm) and higher process 
loading (3,973 to 5,652 ampere-hours 
(amp-hr)); emissions of total chromium 
exceeded the NESHAP limit of 0.015 
mg/dscm, but hexavalent chromium 
concentrations were within the 0.015 
mg/dscm limit. In the third test, 
emissions were measured at similar 
loading levels (4,700 to 5,000 amp-hr), 
but at even higher surface tensions (32 
to 36 dynes/cm). Although there were 
problems with the test, the results 
indicated exceedances of the emission 
limit in two of three runs. During a 1998 
CSI study, emissions from a hard 
chromium electroplating tank were 
below the 0.015 mg/dscm limit when 
surface tensions were maintained 
between 24 and 29 dynes/cm using a 
fluorinated chemical fume suppressant, 
which is referred to as a ‘‘third 
generation’’ fume suppressant. In the 
other study, six tests were performed on 
hard chromium electroplating tanks that 
contained fume suppressants. For the 
five valid tests, the results of two tests 
indicated compliance with the emission 
limit when surface tensions were 23 and 
28 dynes/cm, respectively; for the other 
three tests, chromium emissions 
exceeded the 0.015 mg/dscm limit when 
surface tensions were maintained at 22, 
32, and 41 dynes/cm, respectively. 

Response: We have reviewed the 
additional test data referenced by the 
commenter, and we disagree with the 
commenter that other available data 
contradict the results of the test that we 
used as the basis for the proposed 
amendment. The additional studies that 

the commenter references present the 
results of 17 emission tests on hard 
chromium electroplating tanks. Two 
emission tests were conducted in May 
1996 at the Diamond Chrome Plating, 
Incorporated, (Diamond) facility in 
Howell, Michigan. The tests were 
performed on five hard chromium 
electroplating tanks that were exhausted 
to a common duct. Each test consisted 
of three 2-hour runs using Method 306. 
During the first test, the surface tensions 
of the electroplating solutions in the five 
tanks ranged from 38 to 44 dynes/cm 
and averaged 41 dynes/cm. The total 
chromium emission concentration for 
that test was 0.0062 mg/dscm, and the 
hexavalent chromium concentration for 
the test was 0.0048 mg/dscm, both of 
which are far below the emission limit 
of 0.015 mg/dscm. During the other test, 
foam was discovered in the exhaust 
hood. Therefore, the results of that test 
are not valid.

Six emission tests were conducted 
during July and August 1997 at the 
Modern Hard Chrome Company 
(Modern) facility in Warren, Michigan. 
Three tests were performed on each of 
two hard chromium electroplating 
tanks. Each test consisted of three 2-
hour Method 306 runs. For each tank, 
one of the tests was conducted without 
the addition of a fume suppressant to 
the electroplating bath. For the other 
four tests, a wetting agent fume 
suppressant was added to the 
electroplating bath, and the average 
surface tensions of the electroplating 
solutions ranged from 22 to 41 dynes/
cm. The testing demonstrated 
compliance with the 0.015 mg/dscm 
emission limit in only one of the four 
controlled tests. However, the 
concentrations of total chromium varied 
considerably over the four tests, and the 
results were inconsistent with the other 
available data on the effectiveness of 
fume suppressants in controlling 
emissions from hard chromium 
electroplating tanks. Whereas one test 
indicated total chromium emissions to 
be 0.17 mg/dscm at a surface tension of 
32 dynes/cm, another test conducted at 
a significantly higher surface tension of 
41 dynes/cm indicated a much lower 
total chromium concentration of 0.050 
mg/dscm. The other two tests were 
conducted at surface tensions of 22 to 
23 dynes/cm. In one test, the total 
chromium concentration was 0.011 mg/
dscm, but for the other test, the total 
chromium concentration was 
determined to be 0.028 mg/dscm. These 
variations are a strong indication of 
problems with the testing and/or source 
operation. However, we have been 
unable to obtain a complete copy of the 

report for this test to corroborate the test 
results and ensure that there were no 
problems with process operations or test 
procedures that could bias the results of 
the tests. Consequently, we do not 
consider the results for the tests at 
Modern to be valid. 

Between September 1997 and January 
1998, six emission tests were conducted 
at the Hohman Plating and 
Manufacturing (Hohman) facility in 
Dayton, Ohio. The tests were all 
conducted on the same hard chromium 
electroplating tank. Five of the tests 
consisted of six 2-hour test runs using 
Method 306; the other test consisted of 
four 2-hour Method 306 runs. One of the 
tests was conducted under baseline 
conditions, without the addition of a 
fume suppressant to the electroplating 
solution. For the other five tests, a 
wetting agent fume suppressant was 
added to the tank, and the electroplating 
bath surface tensions were maintained 
between 24.5 and 29.0 dynes/cm. The 
total chromium concentrations in the 
exhaust for the five controlled tests 
ranged from 0.0017 to 0.0050 mg/dscm 
and were all well below the emission 
limit of 0.015 mg/dscm. 

Three emission tests were conducted 
at the Acme Hard Chrome, Incorporated, 
(Acme) facility in Alliance, Ohio. The 
tests took place in August 1998, October 
1998, and January 1999 and were 
conducted on three hard chromium 
electroplating tanks that are exhausted 
to a common control system. Each test 
consisted of three 2-hour test runs using 
Method 306. The results of the first test 
were used as the basis for the proposed 
amendment. The surface tensions in the 
tanks during the first test ranged from 
28 to 30 dynes/cm, and the total and 
hexavalent chromium emission 
concentrations for the test were 0.0034 
mg/dscm and 0.0030 mg/dscm, 
respectively. In the second test, the 
surface tensions in the tanks ranged 
from 32 to 34 dynes/cm. An error in the 
test report indicated the total chromium 
concentration to be 0.018 mg/dscm. 
However, the corrected concentration of 
total chromium was actually 0.0092 mg/
dscm, which is well below the 0.015 
mg/dscm emission limit. The 
hexavalent chromium concentration for 
the second test was 0.0079 mg/dscm. In 
the third test, foam was discovered in 
the exhaust hood, so the results of that 
test are not considered to be valid. 

To summarize, we were able to obtain 
the results of 14 emission tests on hard 
chromium electroplating tanks 
controlled with wetting agent fume 
suppressants. Eight of the 14 tests 
provided valid results of fume 
suppressant performance. In all eight 
valid emission tests, the total chromium 
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concentration was determined to be less 
than the 0.015 mg/dscm emission limit 
for hard chromium electroplating tanks. 
Therefore, we have concluded that the 
available data do support the proposed 
amendment to allow hard chromium 
electroplating sources to comply with a 
surface tension limit as an alternative to 
the chromium emission concentration of 
0.015 mg/dscm. 

Comment: One commenter disagreed 
that the data, which were used as the 
basis for the proposed change, are 
conclusive. The commenter pointed out 
that the emission test was conducted at 
low production levels (227 to 1,405 
amp-hr). Therefore, he believes that the 
test data are not representative of 
normal hard chromium electroplating 
operations. 

Response: We agree with the 
commenter that the emission test that 
was used as the basis for the proposed 
amendment was conducted under 
relatively low process loads. However, 
the results from other tests on hard 
chromium electroplating tanks 
demonstrate that wetting agent fume 
suppressants are effective in controlling 
chromium emissions at higher process 
loads. For example, in the tests 
conducted at Acme, compliance was 
demonstrated at a process load of 5,000 
amp-hr, and compliance was 
demonstrated at a process rate of 13,480 
amp-hr for the tests at Diamond. These 
process loads are more typical of the 
hard chromium electroplating industry 
than the process load for the test that 
was used as the basis for the proposed 
amendment. 

Comment: One commenter pointed 
out that the proposed amendment is 
based on tests using a ‘‘new generation’’ 
of fume suppressants, implying that 
other fume suppressants on the market 
may not perform as well. A second 
commenter concurred with this 
comment. The commenter pointed out 
that the 1998 CSI study indicates that 
some fume suppressants may be more 
effective than others in controlling 
emissions. However, the proposed 
amendment does not specify the type of 
fume suppressants that can be used in 
hard chromium electroplating tanks. 
The two commenters requested that the 
final rule specify the types of fume 
suppressants acceptable for use on hard 
chromium electroplating tanks that 
would comply with the proposed 
surface tension limits.

Response: Based on the available data, 
we have concluded that chromium 
emission concentrations from hard 
chromium electroplating tanks are 
primarily a function of the 
electroplating solution surface tension 
when wetting agent fume suppressants 

are used as the only emission control. If 
the surface tension is maintained below 
the proposed levels (i.e., 35 dynes/cm 
when measured by tensiometer and 45 
dynes/cm when measured by 
stalagmometer), the concentration of 
total chromium in the exhaust will be 
no greater than the 0.015 mg/dscm 
emission limit for hard chromium 
electroplating tanks. Furthermore, the 
available data do not indicate that 
emission control levels are a function of 
the type of fume suppressant used in the 
tank solution, as suggested by the 
commenters. We did indicate in the 
preamble to the June 5, 2002 proposal 
that the amendment was based on a test 
conducted using a new generation of 
fume suppressants. However, the term 
‘‘new generation’’ actually was meant to 
apply to the performance of fume 
suppressants with respect to product 
quality (e.g., the relative degree of 
pitting in the finished plate) and not to 
the effectiveness of those fume 
suppressants in reducing emissions 
from chromium electroplating tanks. 
Sources will be in compliance with the 
emission limits provided the surface 
tension is maintained at or below the 
proposed limits, regardless of the type 
of fume suppressant used. 

Comment: One commenter stated that 
numerous factors affect emissions from 
chromium electroplating tanks, such as 
temperature, chromium concentration, 
and amperage applied, and it is not 
possible to account for all of those 
factors in a single emissions test. 
Another commenter stated that other 
factors that affect emissions from 
chromium electroplating tanks should 
be evaluated, including the degree of air 
agitation, bath temperature, collection 
efficiency, mist particle size, tank 
freeboard, and chromium dust levels in 
the ductwork and around the facility. 
The first commenter requested that we 
consider all of the available data and 
proceed with the amendment as 
proposed only if the data are conclusive. 
If the data are not conclusive, additional 
testing should be performed before a 
final decision is made to promulgate the 
amendments. Another commenter 
agreed that the data that we considered 
in proposing the amendment are not 
conclusive, and additional testing is 
warranted before allowing the use of 
fume suppressants as the only means of 
emissions control on hard chromium 
electroplating tanks. 

Response: Since proposing the 
amendments, we have evaluated the 
results of several other emission tests 
that demonstrate the performance of 
wetting agent fume suppressants in 
controlling chromium emissions from 
hard chromium electroplating tanks. 

Those tests were conducted under a 
range of design and operating 
conditions, including type of fume 
suppressant, process load, and tank size 
and configuration. Although 
measurements of the other parameters 
listed by the commenters (e.g., bath 
temperature, tank freeboard, degree of 
agitation) are not available for 
comparison, we expect that there were 
variations in those parameters for the 
electroplating tanks tested. Despite 
those variations, the data from all eight 
of the valid emission tests clearly 
demonstrate a strong relationship 
between surface tension and chromium 
emissions. When the surface tension is 
maintained at relatively low levels 
(below 35 dynes/cm), chromium 
emissions are below 0.015 mg/dscm. 
Therefore, we have concluded that the 
effects of those other design and 
operating parameters on chromium 
emissions are secondary to surface 
tension. Furthermore, an industry 
expert concurred with this conclusion 
that surface tension is the primary factor 
in determining chromium emissions 
from hard chromium electroplating 
baths.

Comment: Three commenters 
opposed the amendment because it 
would allow existing add-on emission 
controls to be removed from hard 
chromium electroplating tanks. The 
commenters believe that existing 
controls are necessary to protect public 
health given the toxicity of hexavalent 
chromium and the proximity of many 
hard chromium electroplating shops to 
residences. One of the commenters 
pointed out that most hard chromium 
electroplaters already have purchased 
and installed add-on emission controls, 
so continuing to require add-on controls 
would not result in additional control 
costs for existing sources. 

Response: We recognize that, under 
the proposed amendment, owners and 
operators of hard chromium 
electroplating tanks that choose to 
comply with the proposed surface 
tension limit could remove existing add-
on emission controls. However, the 
available data on the performance of 
wetting agent fume suppressants 
demonstrate that control of chromium 
emissions equivalent to the level 
achieved by add-on emission controls 
can be achieved by maintaining the 
electroplating bath surface tension 
below the limits specified in today’s 
amendments. With respect to the public 
health risks associated with emissions 
of hexavalent chromium emissions, we 
have begun evaluating the residual risk 
for the chromium electroplating and 
chromium anodizing source category, as 
required under section 112(f)(2) of the 
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CAA. If our assessment indicates that 
the risk due to emissions from the 
facilities within this source category is 
unacceptable, we will consider 
additional measures for mitigating that 
risk. We agree with the commenter that 
most hard chromium electroplating 
facilities have purchased and installed 
add-on emission controls to comply 
with the NESHAP. However, we do not 
feel compelled to require facilities to 
continue to operate those controls 
because maintaining electroplating tank 
solution surface tensions below the 
proposed limits will ensure adequate 
control of chromium emissions from 
those sources. 

Comment: One commenter pointed 
out that the proposed amendment 
would eliminate the requirement for 
hard chromium electroplating 
operations to conduct emission tests to 
demonstrate compliance with emission 
limits. The commenter believes that 
emission tests are necessary for 
determining compliance with the 
NESHAP. 

Response: We agree that hard 
chromium electroplating facilities 
would not be required to conduct 
performance tests under the proposed 
amendment if the facility owner or 
operator decided to comply with the 
proposed surface tension limits. 
However, the data on the performance 
of wetting agent fume suppressants 
demonstrate that compliance with the 
0.015 mg/dscm chromium emission 
limit will be ensured if surface tension 
is maintained at or below 35 dynes/cm 
as measured by a tensiometer, or 45 
dynes/cm as measured using a 
stalagmometer. Consequently, 
performance tests are not necessary 
when wetting agent type fume 
suppressants are maintained below the 
proposed limits. Furthermore, not 
requiring performance tests helps to 
ease the burden on small businesses that 
are subject to the final rule. 

Comment: Two commenters 
summarized the results of a study 
performed by the San Diego Air 
Pollution Control District and the 
California Air Resources Board in the 
Barrio Logan community of San Diego 
County (Barrio Logan Study) from 
December 3, 2001, to May 12, 2002. 
During the study, a total of 431 ambient 
samples were collected at six locations 
in the vicinity of two electroplating 
facilities: a decorative chromium 
electroplating facility and a hard 
chromium electroplating facility. The 
study indicated that chromium 
emissions from the decorative 
chromium electroplating shop, which 
used fume suppressants for emission 
control, resulted in high levels of 

ambient hexavalent chromium 
concentrations. The same study also 
showed that emissions from the 
adjacent hard chromium electroplating 
shop, which used an add-on control, 
were much lower and did not contribute 
significantly to ambient hexavalent 
chromium concentrations. The study 
included estimates of cancer risk, based 
on 70-year exposures to the average 
hexavalent chromium concentrations 
measured during the 5-month study 
period. The risk assessment indicated 
that the average cancer risk ranged from 
23 to 114 per million, depending on the 
location, and the overall average risk for 
all locations was 63 per million. The 
commenters stated that we should 
consider the results and implications of 
that study before proceeding with an 
amendment that would allow fume 
suppressants as the only means of 
emission control for hard chromium 
electroplating tanks. One of the 
commenters also requested that the 
study reports be included in the docket 
for the final rule. 

Response: We have begun evaluating 
the residual risk associated with the 
chromium electroplating and chromium 
anodizing source category, as required 
under section 112(f)(2) of the CAA. The 
implications of the Barrio Logan Study 
would best be addressed within the 
context of residual risk, and we intend 
to give the data and results from that 
study full consideration as we evaluate 
the residual risk for the chromium 
electroplating and chromium anodizing 
source category. We cannot argue with 
the conclusion of the Barrio Logan 
Study that emissions from the 
decorative chromium electroplating 
shop were the main contributor to high 
ambient concentrations of chromium. 
However, the data do not support the 
conclusion that emissions from the 
decorative electroplating shop were 
higher simply because the facility used 
a fume suppressant and did not have 
add-on emission controls. Wetting agent 
fume suppressants are an effective 
means of emission control when they 
are used properly, but there are 
indications that the decorative 
chromium facility that was the focus of 
the Barrio Logan Study was not using 
their fume suppressant properly. 
Measurements made by the local air 
pollution control agency indicate that 
the decorative chromium electroplating 
facility was not in compliance with the 
surface tension limit of 45 dynes/cm 
during at least part of 40 of the 45 days 
surface tensions were recorded. This 
lack of adequate control of surface 
tension certainly contributed to the high 
ambient concentrations of chromium. In 

addition, there are indications that other 
factors, such as poor housekeeping 
practices, may also have contributed 
significantly to the ambient chromium 
concentrations.

B. Revised Surface Tension Limit When 
Measuring Surface Tension With a 
Tensiometer 

Comment: Five commenters opposed 
the proposed amendment that would 
specify a lower maximum surface 
tension when the surface tension is 
measured using a tensiometer. One 
commenter noted that the proposed 
limit for tensiometer-measured surface 
tension is based on a single emission 
test, and the data from that test do not 
support the proposed surface tension 
limit of 35 dynes/cm. The commenter 
stated that surface tensions ranged from 
28 to 30 dynes/cm during the test. 
Although the data demonstrated that the 
chromium emission limit was achieved 
at surface tensions below 30 dynes/cm, 
the data cannot be extrapolated to 35 
dynes/cm. At the proposed surface 
tension limit of 35 dynes/cm, emission 
concentrations are very likely to be 
higher than the concentrations 
measured during the emission test in 
question. There are no data that 
demonstrate that emission 
concentrations will be below the 
chromium concentration limit of 0.015 
mg/dscm when surface tensions are 35 
dynes/cm, as measured using a 
tensiometer. 

Response: We have obtained data 
from eight emission tests that measured 
chromium emissions from hard 
chromium electroplating tanks that were 
controlled only with wetting agent fume 
suppressants. In two of those tests, 
emissions were quantified at bath 
surface tensions of 32 dynes/cm or 
higher. The second Acme test was 
conducted at surface tensions of 32 to 
34 dynes/cm, and the resulting 
concentrations of total chromium 
(0.0092 mg/dscm) and hexavalent 
chromium (0.0079 mg/dscm) were well 
under the 0.015 mg/dscm emission 
limit. Although we would expect the 
emission concentrations to be slightly 
higher if the test had been conducted at 
a surface tension of 35 dynes/cm, it is 
very unlikely the concentrations would 
have exceeded 0.015 mg/dscm (i.e., 
would have been more than 50 percent 
higher) at the marginally higher surface 
tension. In the emission test performed 
at Diamond, the electroplating tank 
solution surface tension was 41 dynes/
cm, and the concentrations in the tank 
exhaust were 0.0061 mg/dscm for total 
chromium and 0.0048 mg/dscm for 
hexavalent chromium, both of which 
also are well below the 0.015 mg/dscm 
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emission limit. This test demonstrated 
that, in some cases, the emission limit 
can be met even with a surface tension 
in excess of 35 dynes/cm. In the other 
six emission tests, surface tensions were 
below 30 dynes/cm and the measured 
emissions of chromium were well below 
the 0.015 mg/dscm emission limit. The 
results of all eight tests, and the two 
with the higher surface tensions in 
particular, demonstrate that compliance 
with the hard chromium electroplating 
tank emission limit will be achieved 
when surface tensions are maintained at 
or below the proposed limit of 35 
dynes/cm. 

Comment: One commenter stated that 
there are no data that demonstrate that 
chromium emissions from hard 
chromium electroplating operations will 
be below the chromium concentration 
limit of 0.015 mg/dscm when a 
stalagmometer indicates the surface 
tension is 45 dynes/cm. The commenter 
stated that additional testing should be 
performed before establishing a surface 
tension limit to ensure that chromium 
emission concentrations are achieved on 
a consistent basis when surface tensions 
are maintained below the limits of 35 
and 45 dynes/cm for tensiometers and 
stalagmometers, respectively. 

Response: Although the proposed 
surface tension limit for hard chromium 
electroplating tanks was based on 
measurements made using a tensiometer 
and not a stalagmometer, the data 
support a 45 dynes/cm limit for 
stalagmometer-based surface tension 
measurements. The test data clearly 
show that when surface tension, as 
measured using a tensiometer, is no 
more than 35 dynes/cm, the chromium 
emission concentration is no more than 
0.015 mg/dscm. When simultaneous 
surface tension measurements of the 
same electroplating solution using both 
types of instruments are compared, the 
data indicate that the measurement 
differential is at least 10 dynes/cm when 
a stalagmometer indicates the surface 
tension to be 45 dynes/cm. In other 
words, if a stalagmometer measures the 
surface tension to be 45 dynes/cm, a 
tensiometer would measure the surface 
tension of the same electroplating bath 
to be no more than 35 dynes/cm. 
Therefore, when a tensiometer measures 
a surface tension of 35 dynes/cm or less, 
the chromium emission concentration 
meets the emission limit of 0.015 mg/
dscm. We have concluded that the data 
also support the 45 dynes/cm limit for 
surface tensions measured using a 
stalagmometer. 

Comment: One commenter stated that 
if hard chromium electroplating 
facilities are allowed to comply with the 
NESHAP by maintaining surface 

tensions below the limits of 35 dynes/
cm and 45 dynes/cm, those facilities 
should be required to conduct an 
emission test to demonstrate 
compliance with the emission limits. 
Regardless of the instrument used to 
measure surface tension, the emission 
tests should be conducted over a range 
of operating conditions. Another 
commenter stated that when a fume 
suppressant is used with an add-on 
control device, the facility should be 
required to conduct an emissions test 
and establish an operating limit for 
surface tension.

Response: We disagree with the 
commenters that an emission test 
should be required when a hard 
chromium electroplating facility 
chooses to comply with the surface 
tension limits of 35 dynes/cm by 
tensiometer or 45 dynes/cm by 
stalagmometer. The test data clearly 
show that when the surface tension is 
maintained below these surface tension 
limits, chromium emission 
concentrations are no more than 0.015 
mg/dscm. Therefore, emission tests are 
unnecessary in such cases. We also 
recognize that chromium electroplating 
tank operating parameters differ from 
facility to facility. However, surface 
tension has a more significant impact on 
chromium emissions than any of other 
chromium electroplating tank operating 
parameters because surface tension 
directly impacts the specific mechanism 
by which chromium is emitted; that is, 
the bursting of bubbles at the surface of 
the electroplating tank solution. The 
other operating parameters may affect 
how much fume suppressant is needed 
to reduce the surface tension to a level 
at or below 35 dynes/cm, but surface 
tension has the greatest impact on 
emission levels. An industry expert also 
has concurred with this conclusion that 
surface tension is the primary factor in 
determining chromium emissions from 
hard chromium electroplating baths. 
Therefore, we have concluded that there 
is no need to measure emissions over a 
range of operating parameters, as 
suggested by the commenter, provided 
the surface tension is maintained below 
the proposed limits. 

Regarding the comment about 
establishing an operating limit for 
surface tension when an add-on control 
device is used with a fume suppressant, 
§ 343(c)(5) of the NESHAP specifies a 
provision for allowing an affected 
facility to establish an operating limit 
for surface tension and subsequently 
monitor surface tension to demonstrate 
continuing compliance. This provision 
addresses the commenter’s concern. 
However, as stated previously in this 
response, an emission test is not 

necessary to show initial compliance 
with the emission limit provided the 
surface tension is maintained below the 
35 dynes/cm and 45 dynes/cm limits for 
tensiometer and stalagmometer 
measurements, respectively. 

Comment: One commenter stated that 
the differences in surface tension 
observed by ORD when comparing 
measurements made using a tensiometer 
and a stalagmometer indicate that there 
is a serious measurement error 
associated with one or both of the 
analytical methods used in those 
instruments. Therefore, it is 
inappropriate for EPA to establish limits 
on surface tension using those data. The 
commenter recommended that we either 
determine the nature of the flaws in the 
two analytical methods or obtain 
additional data that demonstrate the 
relationship between surface tension 
and emission concentrations. 

Response: Neither tensiometers nor 
stalagmometers measure surface tension 
directly. Tensiometers measure the force 
on a plate or ring as it is pulled from 
the surface of the liquid, and 
stalagmometers use a drop weight 
method, in which the number and 
weight of drops of the liquid are 
compared to those of a reference liquid. 
Both instruments measure indicators of 
surface tension. Because the indicators 
measured (force and drop weight) are 
different, stalagmometers and 
tensiometers may produce different 
values for the surface tension of a 
solution. We disagree that this 
measurement differential indicates a 
measurement error. We acknowledge 
that there is a difference in how the two 
instruments characterize surface 
tension, and we have addressed that 
difference in today’s final rule by 
specifying a different surface tension 
limit for stalagmometers and for 
tensiometers. We are confident that the 
emission limit of 0.015 mg/dscm is 
being met when the surface tension is 
below 35 dynes/cm, as measured with a 
tensiometer, or 45 dynes/cm, as 
measured with a stalagmometer. 

Comment: Two commenters disagreed 
with our conclusion that the available 
data support a 10 dynes/cm differential 
between surface tensions measured with 
a tensiometer and with a stalagmometer. 
One commenter pointed out that the 
study, which was the basis for the 
proposed amendment, shows that 
surface tension measurements using the 
two instruments varied by as much as 
33 dynes/cm when measuring a known 
surface tension of approximately 40 
dynes/cm. The commenter also stated 
that the same study shows that other 
factors, such as temperature and 
stalagmometer drop rate, can affect 
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surface tension measurements 
significantly. One commenter stated that 
the measurement difference between the 
two instruments is not linear but highly 
variable, with the greatest variations in 
the range of 30 to 50 dynes/cm. The 
commenter noted that, within this 
range, the measurement differences for 
the two instruments is much greater 
than 10 dynes/cm. The commenter also 
stated that the available data indicate 
that a reduction in surface tension from 
45 dynes/cm to approximately 30 
dynes/cm can affect emission rates by 
an order of magnitude. The commenter 
stated that, in view of the uncertainties 
in the data, the NESHAP should require 
the use of only one type of instrument, 
a stalagmometer, for monitoring surface 
tension in plating tanks. Both 
commenters believe that additional data 
must be collected and evaluated to 
determine how measurements made by 
tensiometers and stalagmometers differ. 
One of the commenters also stated that 
his agency is collecting additional data 
and can provide the data to us.

Response: We agree with the 
commenters that the available data 
indicate that the difference in surface 
tension measurements between 
tensiometers and stalagmometers is not 
10 dynes/cm under all conditions, but 
varies depending on the surface tension 
of the liquid, the type of fume 
suppressant used, and possibly other 
factors. The data indicate that within 
the range of surface tensions 
characteristic of chromium 
electroplating baths that include wetting 
agents, stalagmometer measurements of 
surface tension are higher than 
measurements made using a 
tensiometer. For surface tensions in the 
range of the proposed surface tension 
limit of 35 dynes/cm for tensiometer 
measurements, stalagmometers can 
indicate surface tensions that are 20 to 
30 dynes/cm higher. For surface 
tensions of 25 to 30 dynes/cm, which 
represents the lower end of the range of 
surface tensions typically found in 
chromium electroplating tanks, the 
difference in measurements between 
tensiometers and stalagmometers is 
closer to 10 dynes/cm. In addition, other 
data that we have obtained since 
proposing the amendments to the 
NESHAP also support the 10 dynes/cm 
differential between tensiometers and 
stalagmometers. 

For the proposed amendment, we 
selected the surface tension limit of 35 
dynes/cm for tensiometer measurements 
because the limit is based on 
measurements made using a 
tensiometer, and the data support that 
surface tension limit. On the other hand, 
the surface tension limit of 45 dynes/

cm, which is specified in the NESHAP 
for decorative chromium electroplating 
tanks, is based on measurements of 
surface tensions using a stalagmometer. 
Thus, we based the surface tension 
limits for tensiometers and 
stalagmometers on two different sets of 
data. 

We agree that the data from direct 
comparisons of measurements using the 
two types of instruments show a larger 
differential at surface tensions greater 
than 30 dynes/cm. However, if a 
stalagmometer indicates the surface 
tension is in compliance (i.e., no greater 
than 45 dynes/cm), the surface tension 
measured using a tensiometer would 
certainly be no greater than 35 dynes/
cm. Consequently, the 10 dynes/cm 
differential is appropriate. 

We disagree with the suggestion by 
one of the commenters that the NESHAP 
should allow the use only of 
stalagmometers for demonstrating 
compliance with the surface tension 
limit. Many chromium electroplating 
facilities currently use tensiometers to 
monitor surface tension. Furthermore, 
the proposed amendment to allow 
owners and operators of affected hard 
chromium electroplating tanks to meet a 
surface tension limit rather than an 
emission limit is based on surface 
tension measurements using a 
tensiometer. Therefore, we do not want 
to prohibit the use of tensiometers for 
surface tension measurements. 

C. Emission Limit for Hard Chromium 
Electroplating Tanks Equipped With 
Enclosing Hoods 

Comment: One commenter supported 
the proposed mass emission limit as an 
alternative to the emission 
concentration limit for enclosed hard 
chromium electroplating tanks. 
However, the commenter believes 
emission rates increase when enclosing 
hoods are used because the hoods 
increase capture efficiency. He also 
pointed out that the use of enclosing 
hoods is recommended for worker 
safety. 

Response: We appreciate the 
commenter’s support for the proposed 
amendment. We also agree with the 
commenter’s statement that enclosing 
hoods increase capture efficiency, and 
we concur with the commenter’s 
statement that enclosing hoods provide 
an added benefit by reducing worker 
exposure to electroplating tank 
emissions. However, we disagree with 
the commenter’s statement that overall 
emissions are greater when an enclosed 
hard chromium electroplating tank is 
used. It is true that the lower ventilation 
rates that are characteristic of 
electroplating tanks with enclosing 

hoods may result in increases in 
emission concentrations due to the 
introduction of less dilution air into the 
exhaust stream. However, when an 
enclosing hood is used, actual mass 
emission rates (e.g., pounds per hour) 
typically are no more than 50 percent of 
the mass emission rate for a comparable 
electroplating tank with conventional 
hooding and ventilation rates. 
Therefore, enclosing hoods actually 
achieve a net decrease in electroplating 
tank emissions. 

D. Chromium Electroplating and 
Chromium Anodizing Tank Definitions

Comment: One commenter supported 
the proposed change to the definition of 
affected source. However, the 
commenter suggested that the definition 
of affected source be expanded to 
include ventilation equipment. 

Response: As indicated in § 63.2 of 
the general provisions to 40 CFR part 
63, we have defined stationary source in 
terms of emissions. Any equipment, 
peripheral device, or facility that is to be 
considered either a source or part of a 
source must contribute to the generation 
of emissions of a regulated pollutant. In 
most installations, ventilation systems 
do not themselves contribute to 
emissions. In the case of chromium 
electroplating, ventilation systems do 
not generate emissions but capture and 
collect emissions from the source and 
direct the emissions to a control system 
or to a stack for release to the 
atmosphere. Therefore, we do not agree 
with the commenter that the definition 
of affected source should be expanded 
to include ventilation equipment. 

Comment: One commenter supported 
the proposed change to the definition of 
affected source but stated that the 
proposed definition is still too vague 
and may be interpreted to include 
processes immediately prior to and after 
the plating operation. Therefore, the 
final rule should list examples of what 
is and is not ancillary equipment. The 
commenter suggested that the ancillary 
equipment that should be included in 
cost analyses should consist only of the 
equipment necessary for the 
electroplating process to function, or, in 
other words, equipment required for 
electroplating while the rectifier is 
supplying energy to the anode. In 
addition, the commenter requested that 
the final rule also clarify that tanks, 
which qualify neither as anodizing 
tanks nor as electroplating tanks, are not 
subject to the NESHAP. 

Response: We agree with the 
commenter’s remark that the summary 
of the amendments in the preamble to 
the proposal could be misleading 
because the summary did not 
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adequately define what constitutes an 
affected source. However, the intent of 
the summary is to provide an overview 
of the amendments, not to provide all of 
the details. The language presented in 
the final rule is the basis for 
determining compliance, and clearly 
defines what we consider to be part of 
an affected source. For chromium 
electroplating, the proposed amendment 
would expand the definition of affected 
source to include rectifiers, anodes, heat 
exchanger equipment, circulation 
pumps, and air agitation systems. It 
would be difficult to develop a 
comprehensive list that includes all of 
the equipment that could be interpreted 
to be part of the electroplating process, 
and such a list might complicate the 
final rule unnecessarily. Therefore, we 
have decided against expanding the 
definition of affected source further, as 
suggested by the commenter. 

Concerning the commenter’s request 
that we clarify that process tanks, other 
than electroplating and anodizing tanks, 
are not subject to the final rule, we point 
out that § 63.340, which addresses the 
applicability of the NESHAP, lists 
several types of process tanks associated 
with chromium electroplating that are 
not subject to the NESHAP. Section 
63.340(c) of the final rule already 
addresses the commenter’s concern. 

E. Pressure Drop Monitoring 
Requirement for Composite Mesh Pads 

Comment: Five commenters 
supported the proposed change to the 
operating limit for the pressure drop 
across a CMP system from ± 1 in. w.c. 
to ± 2 in. w.c. However, one commenter 
does not believe that the pressure drop 
requirement for CMP systems applies 
‘‘* * * at all times * * *,’’ as stated in 
the preamble to the proposed 
amendments. The commenter explained 
that during automatic washdown cycles 
currently required by the rule as 
proposed and recommended by CMP 
manufacturers, the pressure drop across 
a CMP system may exceed the ±2 in. 
w.c. operating limit for a brief time. The 
commenter believes the proposed 
amendment was intended to apply to 
changes in pressure drop following 
comprehensive cleaning of mesh pads 
and not to short-term changes in 
pressure drop associated with automatic 
washdown cycles. The commenter 
believes the final rule should clarify that 
the pressure drop requirement does not 
apply to these automatic washdown 
cycles. The commenter also provided 
suggested rule language to that effect.

Response: We agree with the 
commenter that the proposed change 
was not meant to apply during the 
automatic washdown cycles of a CMP 

system. We consider automatic 
washdowns to be part of the normal 
operation of such control systems, 
whereas the proposed amendment was 
intended to apply to periodic 
maintenance that entails removing mesh 
pads and cleaning or replacing the pads. 
Although we stated in the preamble to 
the proposal that the pressure drop 
requirement applies ‘‘* * * at all times 
* * *,’’ the final rule clearly specifies 
that compliance is determined through 
a daily measurement of pressure drop 
across the CMP system. Owners or 
operators of affected sources that are 
controlled with a CMP system can 
determine when to measure the pressure 
drop and, presumably, they would 
choose to take pressure drop 
measurements outside of automatic 
washdown cycles. However, to avoid 
any further misunderstanding of this 
requirement, we have indicated in the 
final rule that the pressure drop 
requirement does not apply during 
automatic washdown cycles. 

Comment: One commenter stated that 
the proposed amendment specifies that 
the ±2 in. w.c. pressure drop 
requirement would apply during the 
initial performance test, but does not 
address the retesting of an affected 
source. The commenter believes that if 
a source is retested and shown to be in 
compliance, the affected facility should 
be allowed to establish a new operating 
limit at ±2 in. w.c. of the pressure drop 
measured during that subsequent 
performance test. 

Response: We agree with the 
commenter and have written the final 
rule amendments to reflect this change. 
The final rule indicates that the affected 
facilities may establish a new operating 
limit at ±2 in. w.c. of the pressure drop 
measured during subsequent 
performance tests. 

III. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993), EPA must 
determine whether the regulatory action 
is ‘‘significant’’ and, therefore, subject to 
review by the Office of Management and 
Budget (OMB) and the requirements of 
the Executive Order. The Executive 
Order defines ‘‘significant regulatory 
action’’ as one that is likely to result in 
a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 

State, local, or tribal governments or 
communities; 

(2) create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligation of recipients thereof; or 

(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that the final rule amendments do not 
constitute a ‘‘significant regulatory 
action’’ because none of the listed 
criteria applies to this action. 
Consequently, this action was not 
submitted to OMB for review under 
Executive Order 12866. 

B. Paperwork Reduction Act 

This action does not impose any new 
information collection burden. The final 
rule amendments provide to owners and 
operators of affected sources alternatives 
to existing requirements. The existing 
alternatives will still be available for 
those owners and operators who choose 
to use them. The final rule amendments 
will increase the flexibility of 
compliance with the current regulations 
without imposing any additional 
recordkeeping requirements. The OMB 
has previously approved the 
information collection requirements 
specified in the final NESHAP under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501, et seq. and assigned 
the OMB control number 2060–0327. 

A copy of the information collection 
request (ICR) support document 
prepared by EPA for the approved 
information collection requirements 
(ICR No. 1611.02) may be obtained from 
Susan Auby by mail at U.S. EPA, Office 
of Environmental Information, 
Collection Strategies Division (MD–
2822T), 1200 Pennsylvania Avenue, 
NW., Washington, DC 20460; by e-mail 
at auby.susan@epa.gov; or by calling 
(202) 566–1672. You may also 
download a copy from the Internet at 
http://www.epa.gov/icr. Include the ICR 
and/or OMB control number in any 
correspondence. 

The recordkeeping and reporting 
requirements are specifically authorized 
by section 112 of the CAA (42 U.S.C. 
7414). All information submitted to the 
EPA pursuant to the recordkeeping and 
reporting requirements for which a 
claim of confidentiality is made is 
safeguarded according to Agency 
procedures set forth in 40 CFR part 2, 
subpart B. 
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Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a current valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9 and 48 CFR chapter 15. 

C. Regulatory Flexibility Act (RFA) 
The RFA generally requires an agency 

to prepare a regulatory flexibility 
analysis for any rule subject to notice 
and comment rulemaking requirements 
under the Administrative Procedure 
Act, or any other statute, unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small organizations, and small 
governmental jurisdictions. 

For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administrations’ regulations at 13 CFR 
121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field.

After considering the economic 
impacts of today’s final rule on small 
entities, EPA has concluded that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. In determining 
whether a rule has a significant 
economic impact on a substantial 
number of small entities, the impact of 
concern is any significant adverse 
economic impact on small entities, 
since the primary purpose of the 
regulatory flexibility analyses is to 
identify and address regulatory 

alternatives ‘‘which minimize any 
significant economic impact of the 
proposed rule on small entities.’’ 5 
U.S.C. Sections 603 and 604. Thus, an 
agency may conclude that a rule will 
not have a significant economic impact 
on a substantial number of small entities 
if the rule relieves regulatory burden, or 
otherwise has a positive economic effect 
on all of the small entities subject to the 
rule. The final rule amendments will 
not have a significant economic impact 
on a substantial number of small entities 
because the amendments only provide 
options that are designed to provide 
increased flexibility to affected 
facilities. The final rule amendments 
will not impose any additional 
requirements on any small entities and 
are expected to relieve the burden for 
some small entities. 

D. Unfunded Mandates Reform Act 
Title II of the Unfunded Mandates 

Reform Act of 1995 (UMRA), Public 
Law 104–4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘Federal mandates’’ that may 
result in expenditures by State, local, 
and tribal governments, in the aggregate, 
or by the private sector, of $100 million 
or more in any 1 year. Before 
promulgating an EPA rule for which a 
written statement is needed, section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost-
effective, or least burdensome 
alternative that achieves the objectives 
of the rule. The provisions of section 
205 do not apply when they are 
inconsistent with applicable law. 
Moreover, section 205 allows EPA to 
adopt an alternative other than the least 
costly, most cost-effective, or least 
burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA’s regulatory 
proposals with significant Federal 
intergovernmental mandates, and 

informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

The EPA has determined that today’s 
final rule amendments do not contain a 
Federal mandate that may result in 
expenditures of $100 million or more 
for State, local, and tribal governments, 
in the aggregate, or the private sector in 
any 1 year. Thus, the final rule 
amendments are not subject to the 
requirements of sections 202 and 205 of 
the UMRA. In addition, EPA has 
determined that today’s final rule 
amendments contain no regulatory 
requirements that might significantly or 
uniquely affect small governments 
because the amendments contain no 
requirements that apply to such 
governments or impose obligations 
upon them. Therefore, today’s final rule 
amendments are not subject to the 
requirements of section 203 of the 
UMRA. 

E. Executive Order 13132: Federalism 
Executive Order 13132 (64 FR 43255, 

August 10, 1999) requires EPA to 
develop an accountable process to 
ensure ‘‘meaningful and timely input by 
State and local officials in the 
development of regulatory policies that 
have federalism implications.’’ ‘‘Policies 
that have federalism implications’’ is 
defined in the Executive Order to 
include regulations that have 
‘‘substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.’’ 

The final rule amendments do not 
have federalism implications. The 
amendments will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. None of the 
affected facilities is owned or operated 
by State governments, and the final rule 
amendments will not supersede State 
regulations that are more stringent. 
Thus, Executive Order 13132 does not 
apply to the final rule amendments. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175 (65 FR 67249, 
November 9, 2000) requires EPA to 
develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.’’ The final rule 
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amendments do not have tribal 
implications, as specified in Executive 
Order 13175. The amendments will not 
have substantial direct effects on tribal 
governments, on the relationship 
between the Federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian tribes, 
as specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to the final rule amendments.

G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

Executive Order 13045 (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) Is determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
EPA must evaluate the environmental 
health or safety effects of the planned 
rule on children, and explain why the 
planned rule is preferable to other 
potentially effective and reasonably 
feasible alternatives that EPA 
considered. 

The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that are based on 
health or safety risks, such that the 
analysis required under section 5–501 of 
the Executive Order has the potential to 
influence the regulation. Today’s final 
rule amendments are not subject to 
Executive Order 13045 because the 
amendments are based on technology 
performance and not on health or safety 
risks. No children’s risk analysis was 
performed because no alternative 
technologies exist that would provide 
greater stringency at a reasonable cost. 
Furthermore, the final rule amendments 
have been determined not to be 
‘‘economically significant’’ as defined 
under Executive Order 12866. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

Today’s final rule amendments are 
not subject to Executive Order 13211 (66 
FR 28355, May 22, 2001) because the 
amendments are not a significant 
regulatory action under Executive Order 
12866. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA) of 1995 (Pub. L. 104–113; 
15 U.S.C. 272 note) directs the EPA to 

use voluntary consensus standards in 
their regulatory and procurement 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, 
business practices) developed or 
adopted by one or more voluntary 
consensus bodies. The NTTAA directs 
EPA to provide Congress, through 
annual reports to the OMB, with 
explanations when an agency does not 
use available and applicable voluntary 
consensus standards. 

Today’s final rule amendments do not 
involve technical standards other than 
those standards already specified in the 
final rule. Therefore, EPA is not 
considering the use of any voluntary 
consensus standards in connection with 
the final rule amendments. 

J. Congressional Review Act 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. The EPA will 
submit a report containing the final rule 
amendments and other required 
information to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States prior to publication of the 
amendments in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63 

Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Hazardous 
substances, Intergovernmental relations, 
Reporting and recordkeeping 
requirements.

Dated: July 8, 2004. 

Michael O. Leavitt, 
Administrator.

� For reasons stated in the preamble, 
title 40, chapter I, part 63 of the Code of 
Federal Regulations is amended as 
follows:

PART 63—[AMENDED]

� 1. The authority citation for part 63 
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart N—[Amended]

� 2. Section 63.341(a) is amended as 
follows:
� a. Removing the definition ‘‘Chromium 
electroplating or chromium anodizing 
tank’’.
� b. Revising the definitions 
‘‘Stalagmometer’’ and ‘‘Tensiometer’’.
� c. Adding in alphabetical order 
definitions ‘‘Chromium anodizing tank’’, 
‘‘Chromium electroplating tank’’, 
‘‘Enclosed hard chromium electroplating 
tank’’; and ‘‘Open surface hard 
chromium electroplating tank’’.

§ 63.341 Definitions and nomenclature. 
(a) * * * 
Chromium anodizing tank means the 

receptacle or container along with the 
following accompanying internal and 
external components needed for 
chromium anodizing: rectifiers fitted 
with controls to allow for voltage 
adjustments, heat exchanger equipment, 
circulation pumps, and air agitation 
systems. 

Chromium electroplating tank means 
the receptacle or container along with 
the following internal and external 
components needed for chromium 
electroplating: Rectifiers, anodes, heat 
exchanger equipment, circulation 
pumps, and air agitation systems.
* * * * *

Enclosed hard chromium 
electroplating tank means a chromium 
electroplating tank that is equipped 
with an enclosing hood and ventilated 
at half the rate or less that of an open 
surface tank of the same surface area.
* * * * *

Open surface hard chromium 
electroplating tank means a chromium 
electroplating tank that is ventilated at 
a rate consistent with good ventilation 
practices for open tanks.
* * * * *

Stalagmometer means an instrument 
used to measure the surface tension of 
a solution by determining the mass of a 
drop of liquid by weighing a known 
number of drops or by counting the 
number of drops obtained from a given 
volume of liquid.
* * * * *

Tensiometer means an instrument 
used to measure the surface tension of 
a solution by determining the amount of 
force needed to pull a ring from the 
liquid surface. The amount of force is 
proportional to the surface tension.
* * * * *
� 3. Section 63.342 is amended by:
� a. Revising paragraph (b)(1),
� b. Revising paragraph (c),
� c. Revising paragraph (d)(2), and
� d. Revising paragraph (f)(2)(ii)(B).
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The revisions and additions read as 
follows:

§ 63.342 Standards.
* * * * *

(b) Applicability of emission 
limitations. (1) The emission limitations 
in this section apply during tank 
operation as defined in § 63.341, and 
during periods of startup and shutdown 
as these are routine occurrences for 
affected sources subject to this subpart. 
The emission limitations do not apply 
during periods of malfunction, but the 
work practice standards that address 
operation and maintenance and that are 
required by paragraph (f) of this section 
must be followed during malfunctions.
* * * * *

(c)(1) Standards for open surface hard 
chromium electroplating tanks. During 
tank operation, each owner or operator 
of an existing, new, or reconstructed 
affected source shall control chromium 
emissions discharged to the atmosphere 
from that affected source by either: 

(i) Not allowing the concentration of 
total chromium in the exhaust gas 
stream discharged to the atmosphere to 
exceed 0.015 milligrams of total 
chromium per dry standard cubic meter 
(mg/dscm) of ventilation air (6.6 × 10¥6 
grains per dry standard cubic foot (gr/
dscf)) for all open surface hard 
chromium electroplating tanks that are 
affected sources other than those that 
are existing affected sources located at 
small hard chromium electroplating 
facilities; or 

(ii) Not allowing the concentration of 
total chromium in the exhaust gas 
stream discharged to the atmosphere to 
exceed 0.03 mg/dscm (1.3 × 10¥5 gr/
dscf) if the open surface hard chromium 
electroplating tank is an existing 
affected source and is located at a small, 
hard chromium electroplating facility; 
or 

(iii) If a chemical fume suppressant 
containing a wetting agent is used, by 
not allowing the surface tension of the 
electroplating or anodizing bath 
contained within the affected tank to 
exceed 45 dynes per centimeter (dynes/
cm) (3.1 × 10¥3 pound-force per foot 
(lbf/ft)) as measured by a stalagmometer 
or 35 dynes/cm (2.4 × 10¥3 lbf/ft) as 
measured by a tensiometer at any time 
during tank operation. 

(2) Standards for enclosed hard 
chromium electroplating tanks. During 
tank operation, each owner or operator 
of an existing, new, or reconstructed 
affected source shall control chromium 
emissions discharged to the atmosphere 
from that affected source by either: 

(i) Not allowing the concentration of 
total chromium in the exhaust gas 
stream discharged to the atmosphere to 

exceed 0.015 mg/dscm (6.6 × 10¥6 gr/
dscf) for all enclosed hard chromium 
electroplating tanks that are affected 
sources other than those that are 
existing affected sources located at 
small, hard chromium electroplating 
facilities; or 

(ii) Not allowing the concentration of 
total chromium in the exhaust gas 
stream discharged to the atmosphere to 
exceed 0.03 mg/dscm (1.3 × 10¥5 gr/
dscf) if the enclosed hard chromium 
electroplating tank is an existing 
affected source and is located at a small, 
hard chromium electroplating facility; 
or 

(iii) If a chemical fume suppressant 
containing a wetting agent is used, by 
not allowing the surface tension of the 
electroplating or anodizing bath 
contained within the affected tank to 
exceed 45 dynes/cm (3.1 × 10¥3 lbf/ft) 
as measured by a stalagmometer or 35 
dynes/cm (2.4 × 10¥3 lbf/ft) as measured 
by a tensiometer at any time during tank 
operation; or 

(iv) Not allowing the mass rate of total 
chromium in the exhaust gas stream 
discharged to the atmosphere to exceed 
the maximum allowable mass emission 
rate determined by using the calculation 
procedure in § 63.344(f)(1)(i) for all 
enclosed hard chromium electroplating 
tanks that are affected sources other 
than those that are existing affected 
sources located at small, hard chromium 
electroplating facilities; or 

(v) Not allowing the mass rate of total 
chromium in the exhaust gas stream 
discharged to the atmosphere to exceed 
the maximum allowable mass emission 
rate determined by using the calculation 
procedure in § 63.344(f)(1)(ii) if the 
enclosed hard chromium electroplating 
tank is an existing affected source and 
is located at a small, hard chromium 
electroplating facility. 

(3)(i) An owner or operator may 
demonstrate the size of a hard 
chromium electroplating facility 
through the definitions in § 63.341(a). 
Alternatively, an owner or operator of a 
facility with a maximum cumulative 
potential rectifier capacity of 60 million 
amp-hr/yr or more may be considered 
small if the actual cumulative rectifier 
capacity is less than 60 million amp-hr/
yr as demonstrated using the following 
procedures: 

(A) If records show that the facility’s 
previous annual actual rectifier capacity 
was less than 60 million amp-hr/yr, by 
using nonresettable ampere-hr meters 
and keeping monthly records of actual 
ampere-hr usage for each 12-month 
rolling period following the compliance 
date in accordance with § 63.346(b)(12). 
The actual cumulative rectifier capacity 
for the previous 12-month rolling period 

shall be tabulated monthly by adding 
the capacity for the current month to the 
capacities for the previous 11 months; 
or 

(B) By accepting a federally-
enforceable limit on the maximum 
cumulative potential rectifier capacity 
of a hard chromium electroplating 
facility and by maintaining monthly 
records in accordance with 
§ 63.346(b)(12) to demonstrate that the 
limit has not been exceeded. The actual 
cumulative rectifier capacity for the 
previous 12-month rolling period shall 
be tabulated monthly by adding the 
capacity for the current month to the 
capacities for the previous 11 months. 

(ii) Once the monthly records 
required to be kept by § 63.346(b)(12) 
and by this paragraph (c)(3)(ii) show 
that the actual cumulative rectifier 
capacity over the previous 12-month 
rolling period corresponds to the large 
designation, the owner or operator is 
subject to the emission limitation 
identified in paragraph (c)(1)(i), (iii), 
(c)(2)(i), (iii), or (iv) of this section, in 
accordance with the compliance 
schedule of § 63.343(a)(5). 

(d) * * * 
(2) If a chemical fume suppressant 

containing a wetting agent is used, by 
not allowing the surface tension of the 
electroplating or anodizing bath 
contained within the affected source to 
exceed 45 dynes/cm (3.1 × 10¥3 lbf/ft) 
as measured by a stalagmometer or 35 
dynes/cm (2.4 × 10¥3 lbf/ft) as measured 
by a tensiometer at any time during 
operation of the tank.
* * * * *

(f) * * * 
(2) * * * 
(ii) * * * 
(B) Fails to provide for the proper 

operation of the affected source, the air 
pollution control techniques, or the 
control system and process monitoring 
equipment during a malfunction in a 
manner consistent with good air 
pollution control practices; or
* * * * *
� 4. Section 63.343 is amended by:
� a. Revising paragraphs (b)(2)(i) and 
(iii),
� b. Revising paragraph (c)(1), and
� c. Revising paragraphs (c)(5)(i) and (ii).

The revisions read as follows:

§ 63.343 Compliance provisions.

* * * * *
(b) * * * 
(2) * * * 
(i) The affected source is a hard 

chromium electroplating tank, a 
decorative chromium electroplating 
tank or a chromium anodizing tank; and
* * * * *
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(iii) The owner or operator complies 
with the applicable surface tension limit 
of § 63.342(c)(1)(iii), (c)(2)(iii), or (d)(2) 
as demonstrated through the continuous 
compliance monitoring required by 
paragraph (c)(5)(ii) of this section.
* * * * *

(c) * * * 
(1) Composite mesh-pad systems. (i) 

During the initial performance test, the 
owner or operator of an affected source, 
or a group of affected sources under 
common control, complying with the 
emission limitations in § 63.342 through 
the use of a composite mesh-pad system 
shall determine the outlet chromium 
concentration using the test methods 
and procedures in § 63.344(c), and shall 
establish as a site-specific operating 
parameter the pressure drop across the 
system, setting the value that 
corresponds to compliance with the 
applicable emission limitation, using 
the procedures in § 63.344(d)(5). An 
owner or operator may conduct multiple 
performance tests to establish a range of 
compliant pressure drop values, or may 
set as the compliant value the average 
pressure drop measured over the three 
test runs of one performance test and 
accept ±2 inches of water column from 
this value as the compliant range. 

(ii) On and after the date on which the 
initial performance test is required to be 
completed under § 63.7, except for hard 
chromium electroplaters and chromium 
anodizing operations in California, 
which have until January 25, 1998, the 
owner or operator of an affected source, 
or group of affected sources under 
common control, shall monitor and 
record the pressure drop across the 
composite mesh-pad system once each 
day that any affected source is 
operating. To be in compliance with the 
standards, the composite mesh-pad 
system shall be operated within ±2 
inches of water column of the pressure 
drop value established during the initial 
performance test, or shall be operated 
within the range of compliant values for 
pressure drop established during 
multiple performance tests. 

(iii) The owner or operator of an 
affected source complying with the 
emission limitations in § 63.343 through 
the use of a composite mesh-pad system 
may repeat the performance test and 
establish as a new site-specific operating 
parameter the pressure drop across the 
composite mesh-pad system according 
to the requirements in paragraphs 
(c)(1)(i) or (ii) of this section. To 
establish a new site-specific operating 
parameter for pressure drop, the owner 
or operator shall satisfy the 
requirements specified in paragraphs 
(c)(1)(iii)(A) through (D) of this section. 

(A) Determine the outlet chromium 
concentration using the test methods 
and procedures in § 63.344(c); 

(B) Establish the site-specific 
operating parameter value using the 
procedures § 63.344(d)(5); 

(C) Satisfy the recordkeeping 
requirements in § 63.346(b)(6) through 
(8); and 

(D) Satisfy the reporting requirements 
in § 63.347(d) and (f). 

(iv) The requirement to operate a 
composite mesh-pad system within the 
range of pressure drop values 
established under paragraphs (c)(1)(i) 
through (iii) of this section does not 
apply during automatic washdown 
cycles of the composite mesh-pad 
system.
* * * * *

(5) Wetting agent-type or combination 
wetting agent-type/foam blanket fume 
suppressants. (i) During the initial 
performance test, the owner or operator 
of an affected source complying with 
the emission limitations in § 63.342 
through the use of a wetting agent in the 
electroplating or anodizing bath shall 
determine the outlet chromium 
concentration using the procedures in 
§ 63.344(c). The owner or operator shall 
establish as the site-specific operating 
parameter the surface tension of the 
bath using Method 306B, appendix A of 
this part, setting the maximum value 
that corresponds to compliance with the 
applicable emission limitation. In lieu 
of establishing the maximum surface 
tension during the performance test, the 
owner or operator may accept 45 dynes/
cm as measured by a stalagmometer or 
35 dynes/cm as measured by a 
tensiometer as the maximum surface 
tension value that corresponds to 
compliance with the applicable 
emission limitation. However, the 
owner or operator is exempt from 
conducting a performance test only if 
the criteria of paragraph (b)(2) of this 
section are met. 

(ii) On and after the date on which the 
initial performance test is required to be 
completed under § 63.7, except for hard 
chromium electroplaters and chromium 
anodizing operations in California, 
which have until January 25, 1998, the 
owner or operator of an affected source 
shall monitor the surface tension of the 
electroplating or anodizing bath. 
Operation of the affected source at a 
surface tension greater than the value 
established during the performance test, 
or greater than 45 dynes/cm as 
measured by a stalagmometer or 35 
dynes/cm as measured by a tensiometer 
if the owner or operator is using this 
value in accordance with paragraph 
(c)(5)(i) of this section, shall constitute 

noncompliance with the standards. The 
surface tension shall be monitored 
according to the following schedule:

(A) The surface tension shall be 
measured once every 4 hours during 
operation of the tank with a 
stalagmometer or a tensiometer as 
specified in Method 306B, appendix A 
of this part. 

(B) The time between monitoring can 
be increased if there have been no 
exceedances. The surface tension shall 
be measured once every 4 hours of tank 
operation for the first 40 hours of tank 
operation after the compliance date. 
Once there are no exceedances during 
40 hours of tank operation, surface 
tension measurement may be conducted 
once every 8 hours of tank operation. 
Once there are no exceedances during 
40 hours of tank operation, surface 
tension measurement may be conducted 
once every 40 hours of tank operation 
on an ongoing basis, until an 
exceedance occurs. The minimum 
frequency of monitoring allowed by this 
subpart is once every 40 hours of tank 
operation. 

(C) Once an exceedance occurs as 
indicated through surface tension 
monitoring, the original monitoring 
schedule of once every 4 hours must be 
resumed. A subsequent decrease in 
frequency shall follow the schedule laid 
out in paragraph (c)(5)(ii)(B) of this 
section. For example, if an owner or 
operator had been monitoring an 
affected source once every 40 hours and 
an exceedance occurs, subsequent 
monitoring would take place once every 
4 hours of tank operation. Once an 
exceedance does not occur for 40 hours 
of tank operation, monitoring can occur 
once every 8 hours of tank operation. 
Once an exceedance does not occur for 
40 hours of tank operation on this 
schedule, monitoring can occur once 
every 40 hours of tank operation.
* * * * *
� 5. Section 63.344 is amended by 
adding paragraph (f) to read as follows:

§ 63.344 Performance test requirements 
and test methods.
* * * * *

(f) Compliance provisions for the 
mass rate emission standard for 
enclosed hard chromium electroplating 
tanks. (1) This section identifies 
procedures for calculating the maximum 
allowable mass emission rate for owners 
or operators of affected sources who 
choose to meet the mass emission rate 
standard in § 63.342(c)(2)(iv) or (v). 

(i)(A) The owner or operator of an 
enclosed hard chromium electroplating 
tank that is an affected source other than 
an existing affected source located at a 
small hard chromium electroplating 
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facility who chooses to meet the mass 
emission rate standard in 
§ 63.342(c)(2)(iv) shall determine 
compliance by not allowing the mass 
rate of total chromium in the exhaust 
gas stream discharged to the atmosphere 
to exceed the maximum allowable mass 
emission rate calculated using equation 
9:
MAMER = ETSA × K × 0.015 mg/dscm

(9)

Where:
MAMER = the alternative emission rate 

for enclosed hard chromium 
electroplating tanks in mg/hr.

ETSA = the hard chromium 
electroplating tank surface area in 
square feet(ft 2 ).

K = a conversion factor, 425 dscm/(ft 2 
× hr).

(B) Compliance with the alternative 
mass emission limit is demonstrated if 
the three-run average mass emission rate 
determined from Method 306 testing is 
less than or equal to the maximum 
allowable mass emission rate calculated 
from equation 9. 

(ii)(A) The owner or operator of an 
enclosed hard chromium electroplating 
tank that is an existing affected source 
located at a small hard chromium 
electroplating facility who chooses to 
meet the mass emission rate standard in 
§ 63.342(c)(2)(v) shall determine 
compliance by not allowing the mass 
rate of total chromium in the exhaust 
gas stream discharged to the atmosphere 
to exceed the maximum allowable mass 
emission rate calculated using equation 
10:
MAMER = ETSA × K × 0.03 mg/dscm.

(10)
(B) Compliance with the alternative 

mass emission limit is demonstrated if 
the three-run average mass emission rate 
determined from testing using Method 
306 of appendix A to part 63 is less than 
or equal to the maximum allowable 
mass emission rate calculated from 
equation 10.
� 6. Section 63.347 is amended by 
revising paragraph (c)(1)(viii) to read as 
follows:

§ 63.347 Reporting requirements.

* * * * *
(c) * * * 
(1) * * * 
(viii) For sources performing hard 

chromium electroplating, a statement of 
whether the owner or operator of an 
affected source(s) will limit the 
maximum potential cumulative rectifier 
capacity in accordance with 
§ 63.342(c)(2) such that the hard 

chromium electroplating facility is 
considered small; and
* * * * *
[FR Doc. 04–16206 Filed 7–16–04; 8:45 am] 
BILLING CODE 6560–50–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–1735; MM Docket No. 03–141; RM–
10703] 

Radio Broadcasting Services; Corona 
de Tucson and Sierra Vista, AZ

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: In response to petition for 
rule making filed by this document 
substitutes Channel 267C3 for Channel 
269A at Sierra Vista, Arizona, reallots 
Channel 267C3 to Corona de Tucson, 
Arizona, and modifies the Station KKYZ 
license to specify operation on Channel 
267C3 at Corona de Tucson. In doing so, 
it dismissed a counterproposal filed by 
Christian County Network proposing 
that Channel 267C3 be reserved for 
noncommercial educational use. This 
allotment is also conditioned on 
concurrence from the Mexican 
government. See 68 FR 42665, July 18, 
2003. The reference coordinates for the 
Channel 267C3 allotment at Corona de 
Tucson, Arizona, are 31–57–24 and 
110–41–38.
DATES: Effective August 9, 2004.
FOR FURTHER INFORMATION CONTACT: 
Robert Hayne, Media Bureau (202) 418–
2177.
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Report and Order in MM 
Docket No.03–141 adopted June 23, 
2004, and released June 25, 2004. The 
full text of this decision is available for 
inspection and copying during normal 
business hours in the FCC Reference 
Information Center at Portals II, CY–
A257, 445 12th Street, SW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Best Copy and Printing, Inc., 445 12th 
Street, SW, Room CY–B402, 
Washington, DC 20554, telephone 1–
800–378–3160 or www.BCPIWEB.com.

List of Subjects in 47 CFR Part 73 

Radio, Radio Broadcasting.
� Part 73 of the Code of Federal 
Regulations is amended as follows:

PART 73—RADIO BROADCAST 
SERVICES

� 1. The authority citation for Part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§ 73.202(b) [Amended]

� 2. Section 73.202(b), the Table of FM 
Allotments under Arizona, is amended 
by removing Channel 269A at Sierra 
Vista, and by adding Corona de Tucson, 
Channel 267C3.
Federal Communications Commission. 
John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau.
[FR Doc. 04–16367 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–1730, MB Docket No. 03–258, RM–
10833, 10864] 

Radio Broadcasting Services; 
Centennial, WY, Gering, NE, 
Newcastle, WY, Pine Haven, WY, 
Scottsbluff, NE, and Warren AFB, WY

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: This document grants a 
petition filed by Michael Radio Group, 
licensee of Station KRKI(FM), 
Newcastle, Wyoming by substituting 
Channel 258C0 for Channel 258A at 
Newcastle and by modifying the license 
of Station KRKI(FM) accordingly. To 
accommodate the allotment at 
Newcastle, this document also 
substitutes Channel 260A for Channel 
259A at Pine Haven, Wyoming. See 69 
FR 611, published January 6, 2004. 
Channel 258C0 can be allotted to 
Newcastle, Wyoming, in compliance 
with the minimum distance separation 
requirement of the Commission’s rules, 
provided there is a site restriction 36.5 
kilometers (22.7 miles) east of the 
community. The reference coordinates 
for Channel 258C0 at Newcastle are 43–
52–10 NL and 103–45–04 WL. Channel 
260A can be allotted to Pine Haven, in 
compliance with the minimum distance 
separation requirement of the 
Commission’s Rules at city reference 
coordinates. The reference coordinates 
for Channel 260A at Pine Haven are 44–
21–28 NL and 104–48–36 WL. 
Additionally, this document grants, in 
part, a counterproposal filed by Tracy 
Broadcasting Corporation by 
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substituting Channel 226C1 for Channel 
239C3 at Gering, Nebraska and by 
modifying the license of Station KOZY–
FM accordingly. To accommodate, this 
document also substitutes Channel 
225C2 for Channel 225C at Scottsbluff, 
Nebraska, reallots Channel 225C2 from 
Scottsbluff, Nebraska to Warren AFB, 
Wyoming, as its first local service, and 
modifies the license of Station 
KMOR(FM) accordingly, which requires 
the substitution of Channel 248A for 
vacant Channel 224A at Centennial, 
Wyoming. See SUPPLEMENTARY 
INFORMATION.

DATES: Effective August 9, 2004.
ADDRESSES: Federal Communications 
Commission, 445 Twelfth Street, SW., 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
Rolanda F. Smith, Media Bureau, (202) 
418–2180.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MB Docket No. 03–258 
adopted June 23, 2004, and released 
June 25, 2004. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the Commission’s 
Reference Center 445 Twelfth Street, 
SW., Washington, DC 20554. The 
complete text of this decision may also 
be purchased from the Commission’s 
duplicating contractor, Qualex 
International Portals II, 445 12th Street, 
SW., Room CY–B402, Washington, DC, 

20554, telephone 202–863–2893, 
facsimile 202–863–2898, or via e-mail 
qualexint@aol.com. 

Channel 226C1 can be allotted to 
Gering in compliance with the 
Commission’s minimum distance 
separation requirements provided there 
is a site restriction of 30.3 kilometers 
(18.8 miles) east of the community. The 
reference coordinates for Channel 226C1 
at Gering are 41–54–26 North Latitude 
and 103–18–44 West Longitude. 
Channel 225C2 can be allotted to 
Warren AFB in compliance with the 
Commission’s minimum distance 
separation requirements provided there 
is a site restriction of 12.5 kilometers 
(7.7 miles) south of the community. The 
reference coordinates for Channel 225C2 
at Warren AFB are 41–02–38 North 
Latitude and 104–49–36 West 
Longitude. Channel 248A can be 
allotted to Centennial in compliance 
with the Commission’s minimum 
distance separation requirements 
provided there is a site restriction of 
12.1 kilometers (7.5 miles) east of the 
community. The reference coordinates 
for Channel 248A at Centennial are 41–
19–03 North Latitude and 105–59–55 
West Longitude. 

The FM Table of Allotments has not 
been amended to reflect the grant of a 
license application for Station 
KRKI(FM) to specify operation on 
Channel 258A in lieu of Channel 257A 
at Newcastle, Wyoming (BLH–
20030117AAS). This action constitutes 

an editorial change in the FM Table of 
Allotments. Moreover, we find for good 
cause that a public notice and comment 
proceeding is unnecessary. See 5 U.S.C. 
553(b) (A) and (B).

List of Subjects in 47 CFR Part 73 

Radio, Radio broadcasting.

PART 73—RADIO BROADCAST 
SERVICES

� 1. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§ 73.202 [Amended]

� 2. Section 73.202(b), the Table of FM 
Allotments under Nebraska, is amended 
by removing Channel 239C3 and by 
adding Channel 226C1 at Gering; and by 
removing Channel 225C at Scottsbluff.
� 3. Section 73.202(b), the Table of FM 
Allotments under Wyoming, is amended 
by removing Channel 224A and by 
adding Channel 248A at Centennial; by 
removing Channel 257A and by adding 
Channel 258C0 at Newcastle; by 
removing Channel 259A and by adding 
Channel 260A at Pine Haven; and by 
adding Warren AFB, Channel 225C2.
Federal Communications Commission. 
John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau.
[FR Doc. 04–16370 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 924 

[Docket No. FV04–924–1 PR] 

Fresh Prunes Grown in Designated 
Counties in Washington and in 
Umatilla County, OR; Increased 
Assessment Rate

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This rule would increase the 
assessment rate established for the 
Washington-Oregon Fresh Prune 
Marketing Committee (Committee) for 
the 2004–2005 and subsequent fiscal 
periods from $1.50 to $1.75 per ton of 
prunes handled. The Committee locally 
administers the marketing order which 
regulates the handling of fresh prunes 
grown in designated counties in 
Washington and in Umatilla County, 
Oregon. Authorization to assess prune 
handlers enables the Committee to incur 
expenses that are reasonable and 
necessary to administer the program. 
The fiscal period began April 1 and 
ends March 31. The assessment rate 
would remain in effect indefinitely 
unless modified, suspended, or 
terminated.

DATES: Comments must be received by 
August 3, 2004.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; Fax: (202) 
720–8938; E-mail: 
moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 

business hours, or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT: 
Teresa L. Hutchinson, Marketing 
Specialist, Northwest Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1220 SW Third Avenue, 
suite 385, Portland, OR 97204; 
telephone: (503) 326–2724, Fax: (503) 
326–7440; or George J. Kelhart, 
Technical Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue SW., STOP 0237, 
Washington, DC 20250–0237; telephone: 
(202) 720–2491, Fax: (202) 720–8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence SW., 
STOP 0237, Washington, DC 20250–
0237; telephone: (202) 720–2491, Fax: 
(202) 720–8938.
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 924 (7 CFR 924), 
regulating the handling of fresh prunes 
grown in designated counties in 
Washington and in Umatilla County, 
Oregon, hereinafter referred to as the 
‘‘order.’’ The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601–674), 
hereinafter referred to as the ‘‘Act.’’ 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, Washington-Oregon prune 
handlers are subject to assessments. 
Funds to administer the order are 
derived from such assessments. It is 
intended that the assessment rate as 
proposed herein would be applicable to 
all assessable prunes beginning April 1, 
2004, and continue until amended, 
suspended, or terminated. This rule 
would not preempt any State or local 
laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 

with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule would increase the 
assessment rate established for the 
Committee for the 2004–2005 and 
subsequent fiscal periods from $1.50 to 
$1.75 per ton of prunes handled. 

The order provides authority for the 
Committee, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the program. The 
members of the Committee are 
producers and handlers in designated 
counties in Washington and in Umatilla 
County, Oregon. They are familiar with 
the Committee’s needs and with the 
costs for goods and services in their 
local area and are thus in a position to 
formulate an appropriate budget and 
assessment rate. The assessment rate 
was formulated and discussed at a 
public meeting, thus all directly affected 
persons had an opportunity to 
participate and provide input.

For the 2003–2004 and subsequent 
fiscal periods, the Committee 
recommended, and USDA approved, an 
assessment rate of $1.50 per ton of fresh 
prunes handled. This assessment rate 
continues in effect from fiscal period to 
fiscal period unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
information available to USDA. 

The Committee met on May 25, 2004, 
and unanimously recommended 2004–
2005 expenditures of $7,454 and an 
increased assessment rate of $1.75 per 
ton of prunes. In comparison, last year’s 
budgeted expenditures were $7,411. The 
assessment rate of $1.75 is $0.25 higher 
than the rate currently in effect. The 
Committee recommended the higher 
assessment rate to cover budgeted
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expenses and to maintain its monetary 
reserve at a satisfactory level. 

The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include $3,928 
for employee salaries, $576 for rent and 
maintenance, $500 for Committee travel, 
and $475 for the annual financial audit. 
These budgeted expenses are the same 
as those approved for the 2003–2004 
fiscal period. 

The assessment rate recommended by 
the Committee was derived by dividing 
anticipated expenses by expected 
shipments of Washington-Oregon 
prunes. Applying the $1.75 per ton 
assessment rate to the Committee’s 
4,500 ton crop estimate should provide 
$7,875 in assessment income. Thus, 
income derived from handler 
assessments would be adequate to cover 
the recommended $7,454 budget for 
2004–2005. Funds in the reserve ($4,900 
as of March 31, 2004), would be kept 
within the maximum permitted by the 
order of approximately one fiscal 
period’s operational expenses (§ 924.42.) 

The proposed assessment rate would 
continue in effect indefinitely unless 
modified, suspended, or terminated by 
USDA upon recommendation and 
information submitted by the 
Committee or other available 
information. 

Although the assessment rate would 
be in effect for an indefinite period, the 
Committee would continue to meet 
prior to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of Committee meetings 
are available from the Committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA would evaluate the Committee 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking would be 
undertaken as necessary. The 
Committee’s 2004–2005 budget and 
those for subsequent fiscal periods 
would be reviewed and, as appropriate, 
approved by USDA. 

Initial Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 

the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 

or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 215 
producers of fresh prunes in the 
regulated production area and 
approximately 10 handlers subject to 
regulation under the order. Small 
agricultural producers are defined by 
the Small Business Administration (13 
CFR 121.201) as those having annual 
receipts of less than $750,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $5,000,000. 

Based on the total number of 
producers (215), the most recent three-
year average fresh prune production of 
4,359 tons (from Committee records) 
and the most recent three-year average 
producer price of $303 per ton as 
reported by the National Agricultural 
Statistics Service, the average annual 
revenue from the sale of fresh prunes is 
approximately $6,143 per producer. In 
addition, based on Committee records 
and 2003 f.o.b. prices ranging from 
$8.50 to $9.50 per 30-pound container 
as reported by the AMS Market News 
Service, the entire Washington-Oregon 
fresh prune industry handles less than 
$5,000,000 worth of prunes. In view of 
the foregoing, the majority of 
Washington-Oregon fresh prune 
producers and handlers may be 
classified as small entities. 

This rule would increase the 
assessment rate established for the 
Committee and collected from handlers 
for the 2004–2005 and subsequent fiscal 
periods from $1.50 to $1.75 per ton for 
prunes. The Committee unanimously 
recommended 2004–2005 expenditures 
of $7,454 and the $1.75 per ton 
assessment rate. The proposed 
assessment rate of $1.75 is $0.25 higher 
than the 2003–2004 rate. With an 
estimated 2004–2005 prune crop of 
4,500 tons, the $1.75 rate should 
provide the Committee with $7,875 in 
assessment income, which would be 
adequate to cover budgeted expenses. 
The Committee recommended the 
higher assessment rate to help ensure 
that budgeted expenses are covered and 
that its monetary reserve would not 
have to be used. Funds in the reserve 
($4,900 as of March 31, 2004), would be 
kept within the maximum permitted by 
the order of approximately one fiscal 
period’s operational expenses (§ 924.42).

The major expenditures 
recommended by the Committee for the 
2004–2005 fiscal period include $3,928 

for employee salaries, $576 for rent and 
maintenance, $500 for Committee travel, 
and $475 for the annual financial audit. 
These budgeted expenses are the same 
as those approved for the 2003–2004 
fiscal period. 

The Committee discussed alternatives 
to this rule, including alternative 
expenditure levels. Lower assessment 
rates were considered, but not 
recommended because they would not 
generate the income necessary to 
administer the program with an 
adequate reserve. 

A review of historical information and 
preliminary information pertaining to 
the upcoming crop year indicates that 
the producer price for the 2004–2005 
season could range from about $273 per 
ton and about $351 per ton. Therefore, 
the estimated assessment revenue for 
the 2004–2005 fiscal period as a 
percentage of total producer revenue 
could range between 0.50 and 0.64 
percent. 

This action would increase the 
assessment obligation imposed on 
handlers. While assessments impose 
some additional costs on handlers, the 
costs are minimal and uniform on all 
handlers. Some of the additional costs 
may be passed on to producers. 
However, these costs would be offset by 
the benefits derived by the operation of 
the order. In addition, the Committee’s 
meeting was widely publicized 
throughout the Washington-Oregon 
fresh prune industry and all interested 
persons were invited to attend and 
participate in the Committee’s 
deliberations on all issues. Like all 
Committee meetings, the May 25, 2004, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express views on this issue. Finally, 
interested persons are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

This proposed rule would impose no 
additional reporting or recordkeeping 
requirements on either small or large 
Washington-Oregon fresh prune 
handlers. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. USDA has not 
identified any relevant Federal rules 
that duplicate, overlap, or conflict with 
this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ama.usda.gov/
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned
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address in the FOR FURTHER INFORMATION 
CONTACT section. 

A 15-day comment period is provided 
to allow interested persons to respond 
to this proposed rule. Fifteen days is 
deemed appropriate because: (1) The 
2004–2005 fiscal period began on April 
1, and the marketing order requires that 
the rate of assessment for each fiscal 
period apply to all assessable 
Washington-Oregon fresh prunes 
handled during such fiscal period; (2) 
the Committee needs to have sufficient 
funds to pay for expenses which are 
incurred on a continuous basis; and (3) 
handlers are aware of this action which 
was unanimously recommended by the 
Committee at a public meeting and is 
similar to other assessment rate actions 
issued in past years.

List of Subjects in 7 CFR Part 924 

Plums, Prunes, Marketing agreements, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 924 is proposed to 
be amended as follows:

PART 924—FRESH PRUNES GROWN 
IN DESIGNATED COUNTIES IN 
WASHINGTON AND IN UMATILLA 
COUNTY, OREGON 

1. The authority citation for 7 CFR 
part 924 continues to read as follows:

Authority: 7 U.S.C. 601–674.

2. Section 924.236 is revised to read 
as follows:

§ 924.236 Assessment rate. 

On or after April 1, 2004, an 
assessment rate of $1.75 per ton is 
established for the Washington-Oregon 
Fresh Prune Marketing Committee.

Dated: July 13, 2004. 

A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–16272 Filed 7–16–04; 8:45 am] 

BILLING CODE 3410–02–P

DEPARTMENT OF HOMELAND 
SECURITY 

8 CFR Parts 236 and 241 

[ICE No. 2317–04] 

RIN 1653–AA41 

DEPARTMENT OF JUSTICE 

8 CFR Parts 1236, 1240 and 1241 

[EOIR No. 146P; AG Order No. 2726–2004] 

RIN 1125–AA50 

Execution of Removal Orders; 
Countries to Which Aliens May Be 
Removed

AGENCY: United States Immigration and 
Customs Enforcement, Department of 
Homeland Security; Executive Office for 
Immigration Review, Department of 
Justice.
ACTION: Joint notice of proposed 
rulemaking. 

SUMMARY: The Secretary of Homeland 
Security and the Attorney General 
publish this joint notice of proposed 
rulemaking to amend their respective 
agencies’ regulations pertaining to 
removal of aliens. 

The Department of Homeland 
Security proposes to amend its rules to 
establish that acceptance by a country is 
not required under specific provisions 
of section 241(b) of the Immigration and 
Nationality Act (Act) in order to remove 
an alien to that country, and that a 
‘‘country’’ for the purpose of removal is 
not premised on the existence or 
functionality of a government in that 
country. This rule clarifies the countries 
to which an alien may be removed and 
the situations in which the Secretary of 
Homeland Security will remove an alien 
to an alternative or additional country. 
The Department of Homeland Security 
proposed rule also makes technical 
changes as a result of amendments to 
the Act by the Homeland Security Act 
of 2002 (HSA). 

The Department of Justice proposed 
rule clarifies the procedure for an alien 
to designate the country to which he 
would prefer to be removed, provides 
that the immigration judge shall inform 
any alien making such a designation 
that the alien may be removed to 
another country under section 241(b) of 
the Act in the discretion of the Secretary 
of Homeland Security in effecting the 
foreign policy of the United States, and 
clarifies the effect of an identification of 
a country for removal in an immigration 
judge’s order of removal from the 
United States. The rule clarifies that 
acceptance by a country is not a factor 

to be considered by the immigration 
judge in identifying a country or 
countries of removal in the 
administrative order of removal. The 
Department of Justice proposed rule also 
makes technical changes to eliminate 
unnecessary provisions and update 
references to reflect the enactment of the 
HSA.
DATES: Written comments must be 
submitted to the appropriate agency on 
or before August 18, 2004.
ADDRESSES: Please submit written 
comments pertaining to the Department 
of Homeland Security proposed rule to 
Director, Regulations and Forms 
Services Division, Department of 
Homeland Security, 425 I Street, NW., 
Room 4034, Washington, DC 20536. To 
ensure proper handling, please 
reference ICE No. 2317–04 on your 
correspondence. Comments may also be 
submitted electronically to the 
Department of Homeland Security at 
rfs.regs@dhs.gov. Comments submitted 
electronically must include the ICE No. 
2317–04 in the subject heading to 
ensure that the comments can be 
transmitted electronically to the 
appropriate program office. Comments 
are available for public inspection at the 
above address by calling (202) 514–3048 
(not a toll-free call) to arrange for an 
appointment. 

Please submit written comments 
pertaining to the Department of Justice 
proposed rule to Kevin Chapman, 
Acting General Counsel, Executive 
Office for Immigration Review, 5107 
Leesburg Pike, Suite 2600, Falls Church, 
Virginia 22041. To ensure proper 
handling, please reference RIN No. 
1125–AA50 on your correspondence. 
You may view an electronic version of 
this proposed rule at 
www.regulations.gov. You may also 
comment via the Internet to the 
Executive Office for Immigration 
Review (EOIR) at eoir.regs@usdoj.gov or 
by using the www.regulations.gov 
comment form for this regulation. When 
submitting comments electronically, 
you must include RIN No. 1125–AA50 
in the subject box.
FOR FURTHER INFORMATION CONTACT: 
Regarding the Department of Homeland 
Security proposed rule: Mark Lenox, 
U.S. Immigration and Customs 
Enforcement, Department of Homeland 
Security, 801 I Street, NW., Suite 800, 
Washington, DC 20536, telephone (202) 
616–9166 (not a toll-free call). 

Regarding the Department of Justice 
proposed rule: Kevin Chapman, Acting 
General Counsel, Executive Office for 
Immigration Review, 5107 Leesburg 
Pike, Suite 2600, Falls Church, Virginia
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1 The proposed regulations and this 
Supplementary Information use two distinct terms: 
the term ‘‘alien’’ is broader than the term 
‘‘respondent,’’ which includes only aliens while 
they are in removal proceedings. Accordingly, the 
Department of Homeland Security rule uses the 
term ‘‘alien,’’ the Department of Justice rule uses 
the term ‘‘respondent,’’ and the Supplementary 
Information uses the term that is applicable in the 
specific context. The Immigration and Nationality 
Act generally uses the term alien and is not as 
discrete as the regulations.

22041, telephone (703) 305–0470 (not a 
toll-free call).
SUPPLEMENTARY INFORMATION:
A. The Purpose of the Proposed Regulations 
B. The Statutory Requirements for Removing 

Aliens to a Country 
C. Effectuation of Orders and Warrants of 

Removal 
D. The Act and Legislative Policy concerning 

‘‘Acceptance’’ 
E. Removal to a Country and the Foreign 

Relations of the United States 
F. Administrative and Judicial Interpretations 
G. Clarifying the Immigration Judge’s Order 

of Removal from the United States 
H. Joint and Independent Notice of Proposed 

Rulemaking 
I. Conforming Revisions 

Department of Homeland Security 

PART 236—APPREHENSION AND 
DETENTION OF INADMISSIBLE AND 
DEPORTABLE ALIENS; REMOVAL OF 
ALIENS ORDERED REMOVED 

PART 241—APPREHENSION AND 
DETENTION OF ALIENS ORDERED 
REMOVED 

Department of Justice 

PART 1236—APPREHENSION AND 
DETENTION OF INADMISSIBLE AND 
DEPORTABLE ALIENS; REMOVAL OF 
ALIENS ORDERED REMOVED 

PART 1240—PROCEEDINGS TO 
DETERMINE REMOVABILITY OF 
ALIENS IN THE UNITED STATES 

PART 1241—APPREHENSION AND 
DETENTION OF ALIENS ORDERED 
REMOVED

A. The Purpose of the Proposed 
Regulations 

Section 241(b)(1) and (2) of the 
Immigration and Nationality Act (Act) 
(8 U.S.C. 1231(b)(1) and (2)) provide the 
process for determining the countries to 
which an alien 1 may be removed after 
a hearing before an immigration judge, 
the issuance of a final order finding that 
the alien is removable from the United 
States and not eligible for relief from 
removal, and disposition of any 
administrative and judicial appeals.

Section 241(b)(1) of the Act relates to 
arriving aliens whom the Department of 
Homeland Security (DHS) has placed in 
removal proceedings, a relatively small 
category because most arriving aliens 
are subject to expedited removal under 
section 235 of the Act (8 U.S.C. 1225). 
Section 241(b)(1) provides a two-step 

process to determine the country of 
removal for an arriving alien: (1) to the 
country from which the alien boarded a 
conveyance to the United States; or (2) 
to an alternative country, such as the 
country of citizenship or birth. 

Section 241(b)(2) of the Act applies in 
the far more common circumstance of 
the removal of other (i.e., non-arriving) 
aliens. Section 241(b)(2) provides a 
three-step process to determine the 
country of removal for these aliens: (1) 
the country designated by the alien; (2) 
an alternative country of which the 
alien is a subject, national or citizen, 
with certain conditions; and (3) an 
additional country, such as the country 
from which the alien boarded a 
conveyance to the United States or of 
the alien’s residence or birth. 

Sections 241(b)(1) and (2) of the Act 
use the terms ‘‘country’’ and ‘‘accept’’ 
without any statutory definition. Some 
subparagraphs of paragraph (b)(2) state 
that the alien is to be removed to a 
‘‘country’’ that will ‘‘accept’’ the alien, 
while other provisions do not state that 
a ‘‘country’’ must ‘‘accept’’ the alien. 
The United States courts of appeals 
have differed on the meaning and effect 
of these terms. Compare Jama v. INS, 
329 F.3d 630 (8th Cir. 2003), cert. 
granted, 124 S.Ct. 1407 (2004) (No. 03–
674), with Ali v. Ashcroft, 346 F.3d 873 
(9th Cir. 2003), petition for reh’g 
pending (No. 03–35096, 9th Cir.). These 
rules propose to implement the 
provisions of the Act and amend the 
regulations of the Department of 
Homeland Security and the Department 
of Justice in response to this intercircuit 
conflict. 

B. The Statutory Requirements for 
Removing Aliens to a Country 

When an alien is charged with being 
removable from the United States, he or 
she is provided with a hearing before an 
immigration judge and asked whether 
he or she admits or denies the 
allegations of fact and concedes or 
disputes the charges in the Notice to 
Appear. Except for arriving aliens 
covered by section 241(b)(1) of the Act, 
the immigration judge then inquires if 
the alien wishes to designate a country 
to which he prefers to be removed if 
removal from the United States is 
required. Upon such designation by the 
alien, or refusal to designate, the 
immigration judge will specify a 
country, or countries in the alternative, 
on the record. If the immigration judge 
finds the respondent to be removable 
and ineligible for relief from removal, 
the immigration judge will enter an 
order of removal from the United States. 
That order may be appealed to the 
Board of Immigration Appeals (Board) 

and the courts. When an order of 
removal from the United States becomes 
final, the Department of Homeland 
Security is responsible for executing the 
order and will issue a Warrant of 
Removal. 

Section 241(b)(1) of the Act provides 
that the Secretary shall ordinarily 
remove the alien to the country in 
which the respondent boarded the 
vessel or aircraft on which the alien 
arrived in the United States. If removal 
to that country is not possible because 
its government is ‘‘unwilling to accept 
the alien into that country’s territory, 
removal shall be to any of the following 
countries’’: 

(i) The country of which the alien is 
a citizen, subject, or national. 

(ii) The country in which the alien 
was born. 

(iii) The country in which the alien 
has a residence. 

(iv) A country with a government that 
will accept the alien into the country’s 
territory if removal to each country 
described in a previous clause of this 
subparagraph is impracticable, 
inadvisable, or impossible. 
Section 241(b)(1)(C) of the Act. 

For all other aliens, section 241(b)(2) 
of the Act sets out the order, or 
sequence, of countries and territories to 
which the Secretary shall remove the 
alien. Generally, an alien in removal 
proceedings will be removed to the 
country he or she designates before the 
immigration judge. However, there are a 
number of exceptions to this 
requirement. For example, the alien’s 
designation may be disregarded if the 
government of the country is not willing 
to accept the alien into the country.

If one of the exceptions applies, the 
Secretary shall remove the alien to an 
alternative country. Section 241(b)(2)(D) 
of the Act provides that, if an alien is 
not removed to the country designated 
by the alien, the Secretary shall remove 
the alien to a country of which the alien 
is a subject, national, or citizen unless 
the government of that country—(i) does 
not inform the Secretary or the alien 
finally, within 30 days after the date the 
Secretary first inquires or within 
another period of time the Secretary 
decides is reasonable, whether the 
government will accept the alien into 
the country; or (ii) is not willing to 
accept the alien into the country. 

Finally, if removal to an alternative 
country cannot be made under section 
241(b)(2)(D) of the Act, subsection (E) 
provides that the Secretary shall remove 
the alien to any of the following 
countries: 

(i) The country from which the alien 
was admitted to the United States.
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(ii) The country in which is located 
the foreign port from which the alien 
left for the United States or for a foreign 
territory contiguous to the United 
States. 

(iii) A country in which the alien 
resided before the alien entered the 
country from which the alien entered 
the United States. 

(iv) The country in which the alien 
was born. 

(v) The country that had sovereignty 
over the alien’s birthplace when the 
alien was born. 

(vi) The country in which the alien’s 
birthplace is located when the alien is 
ordered removed. 

(vii) If impracticable, inadvisable, or 
impossible to remove the alien to each 
country described in a previous clause 
of this subparagraph, another country 
whose government will accept the alien 
into that country. 
The determination of the country to 
which the alien is removed under 
section 241(b)(2)(D) and (E) is 
exclusively within the discretion of the 
Secretary. 

The structure of the sequence of 
countries for removal is clear. However, 
one circuit court has interpreted the 
final clause of subparagraph (E)(vii), 
which restricts removal to countries 
where governments will accept the 
alien, as modifying the entire 
subparagraph. As explained in Part D, 
the Secretary and the Attorney General 
find that the better reading of the statute 
is that this language modifies only 
clause (vii). Accordingly, if the 
Secretary is unable to remove an alien 
to a country of designation or an 
alternative country in subparagraph (D), 
the Secretary may, in his discretion, 
remove the alien to any country listed 
in subparagraphs (E)(i) through (E)(vi), 
whether or not those countries will 
accept the alien. The proposed 
regulations implement this 
interpretation and eliminate provisions 
that could be confusing. 

C. Effectuation of Orders and Warrants 
of Removal 

Once an alien receives a final order of 
removal, the Department of Homeland 
Security issues a Warrant of Removal, 
and the process of returning that alien 
begins. Generally, the first step in the 
removal process is to ensure that the 
alien has a valid travel document from 
the country to which he is to be 
returned. A valid travel document may 
consist of a passport from that country 
(and even an expired passport in certain 
cases), a laissez passer, or other 
evidence that the Department of State 
and DHS believe is sufficient to 
authorize the alien’s international 

travel, depending on the country 
involved and the specific relations with 
that country and any intervening transit 
countries. In some cases, no travel 
document is used in the repatriation. 

For example, thousands of Mexican 
nationals are returned across the border 
to Mexico each year without notification 
to the government of Mexico and 
without the requirement of a travel 
document. Additionally, the United 
States routinely repatriates aliens 
without requesting separate travel 
documents where aliens are 
apprehended with or provide DHS 
Immigration and Customs Enforcement 
(ICE) with valid travel documents. In 
many cases, repatriations using existing 
travel documents do not involve 
specific notification to the alien’s home 
country. 

In those cases where a valid travel 
document does not exist, the DHS 
Detention and Removal program 
contacts the foreign government’s 
embassy or consulate in the United 
States and attempts to obtain a travel 
document valid for the return of the 
alien. The local field office of Detention 
and Removal sends to the embassy or 
consulate a travel document request that 
consists of biographical forms, 
documents that establish nationality, 
and other documents that may be 
requested by the embassy or consulate. 
Contact with the foreign government 
may also include specific contacts 
through the Chief of Mission of the 
United States Embassy in that country 
with the Foreign Minister of that 
country and between other officers of 
the United States Department of State 
and the foreign country’s appropriate 
Ministry. Once the travel document has 
been secured, travel arrangements are 
made, the alien is returned and the 
Warrant of Removal is executed. The 
negotiation of travel documents for an 
alien to a foreign country may be 
routine and accomplished at the staff 
level, or may require negotiation by 
ambassadors, depending on the specific 
country, the international relations with 
that country, specific events and other 
negotiations with that country, and even 
the specific alien’s identity, at the time 
the travel documents are negotiated. 

Depending upon the country, this 
travel document issuance process can 
take from days to months. The question 
of how long the process takes in many 
instances reflects the general 
relationship the United States has with 
a given country. There are certain 
countries that have historically 
steadfastly refused to issue documents, 
even though they know that a given 
alien is a national of their country. ICE 
and the Department of State have 

attempted to reach an accord or 
agreement with these countries and will 
continue to do so. 

As a matter of historical practice, ICE 
has not attempted with any frequency to 
remove aliens to a particular foreign 
country if the country has a functioning 
central government and that government 
objects to the alien’s entry. As a 
practical matter, removal to a country 
with a functioning central government 
is very unlikely to occur unless that 
government at least implicitly ‘‘accepts’’ 
the alien. 

Also, there are a variety of ways in 
which foreign governments have 
manifested their willingness to ‘‘accept’’ 
a removed alien. Acceptance has not 
always been expressed through any 
formal declaration or documentation, 
and it has not always been specific to an 
individual alien—an established, 
agreed-upon practice for dealing with a 
particular class of aliens has been 
sufficient. Removal practices vary from 
country to country. In fact, ICE uses 
several methods to accomplish the 
physical removal of aliens from the 
United States. For example, ICE officers 
may escort an alien to the United States 
border, and watch the alien cross the 
border into a foreign country such as 
Mexico without more than a 
determination that the individual is of 
Mexican nationality or citizenship.

ICE officers may place an alien on a 
commercial or charter carrier without 
further escort by ICE, and ensure that 
the alien is on the commercial or charter 
carrier and that the carrier departs from 
the territory of the United States, such 
as routine returns to most countries of 
the world, even though intervening 
transit countries may have only an 
implicit or tacit agreement to permit the 
transit of the alien. This is the most 
common scenario for non-contiguous 
countries and their citizens or natives 
and is used routinely for thousands of 
aliens to most of the nearly 200 
countries of the world. For any transit 
that involves an intervening layover 
before reaching the final ticketed 
destination, DHS recognizes that under 
this scenario, the alien’s actual return to 
a specific country of nativity or 
citizenship (though paid for by the 
United States) is entirely dependent on 
that alien’s continuation of through 
transit ticketing and whether any 
through transit country will permit the 
alien to deviate from the existing 
ticketing. 

ICE officers alternatively may 
accompany an alien when he or she is 
placed on a commercial or charter 
carrier through transit to a final 
destination. This extensive escort 
service is generally only employed
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when removing an alien from the 
United States where there is a risk of 
flight or concern about the public safety, 
such as in the case of certain criminal 
aliens. These cases require greater 
cooperation of any transit countries and 
may entail specific routing of the alien 
and his or her escort through specific 
cooperating countries, even though 
more costly and indirect. For example, 
while DHS routinely utilizes the 
Kingdom of the Netherlands as a transit 
country, it is unable to transit nationals 
of Burundi through the Netherlands, 
based upon the latter country’s request. 

Except for the first method of 
removal, each of these scenarios may 
involve the alien stopping in a country 
of transit prior to his or her final 
destination. In addition, ICE officers 
who escort aliens may stop 
accompanying the alien once the alien 
stops at and passes through a country of 
transit on to his or her final destination. 
For example, an alien being removed to 
India on a flight transiting through the 
Netherlands may only be accompanied 
to the door of the plane in the 
Netherlands, rather than being 
accompanied by an ICE officer all the 
way to India. 

The role of ICE officers in each of 
these scenarios is not to obtain the 
acceptance of the country of removal, 
but to ensure that the removal order has 
been carried out through witnessing the 
alien’s crossing of a border, the alien’s 
departure on a commercial or charter 
carrier, or the alien’s passage into or 
through a transiting country on to his or 
her final destination. ICE officers are 
utilized to ensure that aliens being 
removed are placed at a point of no 
return to the United States. Accordingly, 
even though the rules distinguish 
between the immigration judge’s order 
of removal from the United States and 
the actual removal of the alien to a 
different country, the actual removal of 
the alien by DHS is generally not 
predicated on any acceptance of the 
alien into any specific country. 

The proposed rules also address 
whether an alien may be removed to a 
country where there is no functioning 
‘‘government.’’ With respect to the 
countries determined pursuant to 
sections 241(b)(1)(C)(i)–(iii) and 
(2)(E)(i)–(vi) of the Act, the proposed 
rules each provide that the absence of a 
‘‘government’’ in the receiving country 
does not preclude the Secretary from 
removing the alien to that country. This 
situation is not entirely uncommon. In 
a number of transitory periods, a 
specific ‘‘country’’ may not have a 
‘‘government’’ or its government may 
not be recognized by the United States 
Government, the United Nations, or 

other foreign states or international 
bodies. Whether a country has a 
government is not a question that can be 
defined by statute or regulation. It does 
not follow, however, that the removal of 
aliens to the territory of such a receiving 
country must cease until a 
‘‘government’’ is organized, or until that 
government is recognized. Likewise, it 
is unnecessary to obtain a commitment 
of acceptance by the receiving country 
before travel arrangements are made and 
the alien is transported. Such a 
commitment is desirable, but national 
security concerns, including foreign 
policy concerns, as well as other 
Executive Branch interests might deem 
removal appropriate even in the absence 
of acceptance. Thus, where it is not 
possible for the United States 
Government to request the government 
of a receiving country to accept these 
aliens through the normal diplomatic 
channels, the DHS proposed rule 
provides that the Secretary can 
designate a country previously 
identified in section 241(b)(2)(A)–(D) of 
the Act when selecting an additional 
removal country pursuant to clause 
(E)(i)–(vi), if the Secretary determines 
the designation is in the best interests of 
the United States. 

The discussion in these proposed 
rules relates only to the determination 
of the country of removal for purposes 
of section 241(b) of the Immigration and 
Nationality Act, and does not address 
the broader issues relating to what 
constitutes a government and when a 
government is recognized by the United 
States, the latter being a foreign policy 
responsibility carried out by the 
Secretary of State.

D. The Act and Legislative Policy 
Concerning ‘‘Acceptance’’ 

The first reason that the Secretary and 
the Attorney General conclude that 
acceptance is not required in sections 
241(b)(2)(E)(i) through (vi) of the Act is 
that the statute does not require 
acceptance. In construing the Act, as 
with other Congressional enactments, 
the Supreme Court repeatedly has held 
itself ‘‘bound to ‘assume that the 
legislative purpose is expressed by the 
meaning of the words used.’ ’’ INS v. 
Cardozo-Fonseca, 480 U.S. 421, 431 
(1987) (quoting INS v. Phinpathya, 464 
U.S. 183, 189 (1984)) (internal 
quotations omitted). That approach is 
consistent with the Court’s more general 
admonition that ‘‘[t]he plain meaning of 
legislation should be conclusive, except 
in the ‘rare cases [in which] the literal 
application of a statute will produce a 
result demonstrably at odds with the 
intentions of its drafters.’ ’’ United 
States v. Ron Pair Enters., Inc., 489 U.S. 

235, 242 (1989) (alteration in original); 
see also Connecticut Nat’l Bank v. 
Germain, 503 U.S. 249, 253–54 (1992) 
(‘‘We have stated time and again that 
courts must presume that a legislature 
says in a statute what it means and 
means in a statute what it says there.’’). 
The Secretary and the Attorney General 
follow this guidance in the 
promulgation of the proposed rules, as 
illustrated more fully below. 

The question whether ‘‘acceptance’’ is 
a legal prerequisite to removal of an 
alien to a particular country is likely to 
have practical significance only in 
situations where the reason that 
acceptance cannot be obtained is that 
the relevant country lacks a functioning 
central government. As a theoretical 
matter, the same question might arise if 
the Secretary attempted to remove an 
alien to a specific country over the 
objection of that country’s government. 
As previously explained, however, the 
general practice of the Executive Branch 
is not to attempt to remove an 
individual under the Act to a country 
whose government refuses to accept 
him. 

The text of sections 241(b)(1)(C)(i)–
(iii) and 241(b)(2)(E)(i)–(vi) of the Act (8 
U.S.C. 1231(b)(1)(C)(i)–(iii) and 
1231(b)(2)(E)(i)–(vi)) contains no 
requirement for acceptance in order to 
effectuate removal. To the contrary, the 
Act is plainly designed to give the 
Executive Branch a wide range of 
grounds and countries for effecting 
removal either with or without 
acceptance. Moreover, although the Act 
demonstrates a clear and sensible 
preference for effecting removal with 
acceptance under sections 241(b)(1)(A), 
(B) and 241(b)(2)(A)–(D) of the Act, it 
carefully preserves the discretion of the 
Executive Branch to effect removal 
without acceptance—except in the 
circumstance where the acceptance 
itself provides the only connection 
between the alien and the removal 
country at issue. See sections 
241(b)(1)(C)(iv) and 241(b)(2)(E)(vii) of 
the Act. 

As previously set out, sections 
241(b)(2)(A) through (C) of the Act 
address removal to a country designated 
by the alien. In pertinent part, those 
provisions state that the Secretary ‘‘shall 
remove’’ an alien to the country 
designated by the alien (section 
241(b)(2)(A)(ii)), but that the Secretary 
‘‘may disregard a designation’’ if, among 
other things, ‘‘the government of the 
country is not willing to accept the alien 
into the country’’ (section 
241(b)(2)(C)(iii)) or the Secretary 
‘‘decides that removing the alien to the 
country is prejudicial to the United 
States’ (section 241(b)(2)(C)(iv)). These

VerDate jul<14>2003 16:59 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00006 Fmt 4702 Sfmt 4702 E:\FR\FM\19JYP1.SGM 19JYP1



42905Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

provisions do not prohibit removal 
without acceptance: If acceptance is 
provided, they require removal to the 
country designated by the alien (unless 
the Secretary makes a highly 
discretionary determination that such 
removal is against the national interest), 
and if acceptance is not provided, they 
permit the Secretary not to remove the 
alien to the country designated by the 
alien. In no circumstances do these 
provisions affirmatively prohibit 
removal without acceptance to the 
designated country. 

Section 241(b)(2)(D) of the Act 
addresses removal to a country of which 
the alien is a subject, national, or 
citizen. In pertinent part, it states that 
the Secretary ‘‘shall remove’’ the alien 
to such a country, unless the country ‘‘is 
not willing to accept the alien.’’ 
However, that provision also does not 
affirmatively prohibit removal to such 
countries without acceptance. Instead, it 
states a general rule requiring removal 
with acceptance to any country of 
which the alien is a national or citizen; 
and it contains an exception, which 
permits the Secretary not to remove the 
alien to such countries without 
acceptance. 

Finally, section 241(b)(2)(E) of the Act 
specifies ‘‘[a]dditional’’ removal 
countries if an alien is ‘‘not removed to 
a country’’ under the prior subsections. 
The Secretary ‘‘shall remove’’ the alien 
to any of seven specified countries or 
categories of countries. The first six of 
these countries or categories of 
countries, defined without reference to 
acceptance, describe countries with 
some preexisting connection to the 
alien, e.g., ‘‘[t]he country in which the 
alien was born,’’ in section 
241(b)(2)(E)(iv). The final provision, 
section 241(b)(2)(E)(vii), states: ‘‘If 
impracticable, inadvisable, or 
impossible to remove the alien to each 
country described in a previous clause 
of this subparagraph, another country 
whose government will accept the alien 
into that country.’’ The ‘‘acceptance 
clause’’ of this final provision expands 
the countries to which the Secretary 
may physically remove the alien to 
include any country that will accept the 
alien. This ‘‘acceptance clause’’ is 
discrete to the final clause (vii) of 
subparagraph (E) and does not apply to 
the previous clauses (i) through (vi) of 
subparagraph (E). 

Various structural considerations 
reinforce the conclusion that acceptance 
is not required. To begin with, section 
241(b)(2) of the Act specifically imposes 
an acceptance requirement in 
subparagraph (E)(vii), and specifically 
addresses the role of acceptance in 
determining removal under 

subparagraphs (A) through (D). Those 
express acceptance provisions foreclose 
any reasonable inference that the other 
pertinent provisions, subparagraphs 
(E)(i) to (E)(vi), somehow incorporate an 
implied acceptance requirement. 
Similarly, section 241(b)(1)(C)(iv) of the 
Act imposes an acceptance requirement 
that is absent from subparagraphs (C)(i) 
to (C)(iii). As the Supreme Court has 
repeatedly emphasized, ‘‘ ‘[w]here 
Congress includes particular language in 
one section of a statute but omits it in 
another section of the same Act, it is 
generally presumed that Congress acts 
intentionally and purposely in the 
disparate inclusion or exclusion.’ ’’ 
Cardozo-Fonseca, supra, 480 U.S. at 432 
(quoting Russello v. United States, 464 
U.S. 16, 23 (1983) (in turn quoting 
United States v. Wong Kim Bo, 472 F.2d 
720, 722 (5th Cir. 1972))). Respecting 
such inclusions and omissions is even 
more important where they appear not 
only within the same statute, but also 
within the same section of the same 
statute. And it is yet more important 
when the provisions at issue are as 
‘‘comprehensive and reticulated’’ as 
section 241(b)(2). See, e.g., Great 
Western Life & Annuity Ins. Co. v. 
Knudson, 534 U.S. 204, 209 (2002). Cf. 
U.S. Term Limits, Inc. v. Thornton, 514 
U.S. 779 (1995) (specific qualifications 
for service in Congress set forth in the 
text of the Constitution may not be 
supplemented by Congress or the 
States).

Extending the narrow acceptance 
requirement of section 241(b)(2)(E)(vii) 
of the Act to all of the provisions of 
subparagraph (E), or the narrow 
acceptance requirement of section 
241(b)(1)(C)(iv) of the Act to all of the 
provisions of subparagraph (C), would 
be a particularly egregious violation of 
these general principles. Subparagraph 
(E) states six possible removal countries 
without reference to acceptance, each of 
which has some past connection to the 
alien, and it then creates a residual 
removal provision that does require 
acceptance; in turn, that residual 
provision is triggered when it is 
‘‘impracticable, inadvisable, or 
impossible to remove the alien’’ to those 
countries—not whenever the previously 
specified countries fail to provide 
acceptance. To be sure, the Secretary 
may (but need not) consider it 
‘‘impracticable, inadvisable, or 
impossible’’ to effect removal where a 
foreign power has affirmatively refused 
acceptance. But where there is no 
relevant government capable of 
providing acceptance, concerns of 
comity between sovereigns are far 
diminished. Absent impracticability, 

acceptance under sections 
241(b)(1)(C)(iv) or 241(b)(2)(E)(vii) of the 
Act is not even an available option, 
much less a compelled one. 

A construction of the Act that 
maximizes the government’s removal 
options is consistent with the dominant 
goals and objectives of the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996, Pub. L. No. 
104–208, section 305(a)(3), 110 Stat. 
3009–597 (1996) (‘‘IIRIRA’’). As the 
Supreme Court has explained, ‘‘many 
provisions of IIRIRA are aimed at 
protecting the Executive’s discretion 
from the courts—indeed, that can fairly 
be said to be the theme of the 
legislation.’’ Reno v. American-Arab 
Anti-Discrimination Committee, 525 
U.S. 471, 486 (1999) (emphasis in 
original). IIRIRA also sought to facilitate 
the removal of aliens, see Reno v. 
American-Arab Anti-Discrimination 
Committee, 525 U.S. at 481–87, and to 
enact ‘‘wholesale reform[s]’’ to protect 
the public against rapidly ‘‘increasing 
rates of criminal activity by aliens,’’ 
Demore v. Kim, 538 U.S. 510, 518, 123 
S. Ct. 1708, 1714–16 (2003). 

An interpretation of the current 
statutory and regulatory environment 
contrary to that set forth in these rules 
would erect a de facto amnesty program 
for aliens from countries that lack an 
effective ‘‘functioning government.’’ 
Such a regime would effectively apply 
to all such aliens who cannot 
practicably be removed to an alternative 
removal country. For example, in the 
case of Somalia alone, where there is no 
functioning government recognized by 
the United States, the Department of 
Homeland Security estimates that this 
includes approximately 8,000 Somali 
nationals currently subject either to 
final orders of removal or to pending 
removal proceedings. Moreover, 
countries without an effective 
government are likely to present 
terrorism concerns, as demonstrated by 
the present situation in Somalia. See, 
e.g., United Nations, Report of the Panel 
of Experts in Somalia Pursuant to 
Security Council Resolution 1474 (Oct. 
29, 2003) (describing activities of 
international terrorists in Somalia); U.S. 
Department of State, Patterns of Global 
Terrorism—2002, Africa Overview at 6 
(same) (April 20, 2003) (available at 
http://www.state.gov/s/ct/rls/pgtrpt/
2002/pdf/) (last accessed on May 4, 
2004); Congressional Research Service, 
Report For Congress, Africa and the War 
on Terrorism, at 16–17 (same) (Jan. 17, 
2002). The consequence of a theory that 
the Executive Branch cannot remove 
aliens who fail to qualify for asylum, 
withholding of removal, or temporary 
protected status, and whom no other
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2 In a line of cases, the Ninth Circuit found that 
incarcerated aliens could seek mandamus to compel 
immediate deportation proceedings in light of 
former section 242(i) of the Act (8 U.S.C. 1252(i) 
(1988)), which provided: ‘‘In the case of an alien 
who is convicted of an offense which makes the 
alien subject to deportation, the Attorney General 
shall begin any deportation proceeding as 
expeditiously as possible after the date of the 
conviction.’’ See Silveyra v. Moschorack, 989 F.2d 
1012, 1014 n. 1 (9th Cir. 1993); cf. Soler v. Scott, 
942 F.2d 597, 605 (9th Cir. 1991), vacated as moot 
sub nom. Sivley v. Soler, 506 U.S. 969 (1992); 
Garcia v. Taylor, 40 F.3d 299, 301 (9th Cir. 1994) 
(recognizing it is ‘‘settled’’ that ‘‘prisoner aliens 
who seek mandamus to force the INS to start 
deportation proceedings do have standing’’). But 
see Giddings v. Chandler, 979 F.2d 1104, 1108–10 
(5th Cir. 1992) (holding that an incarcerated alien 
lacked standing to invoke the Mandamus Act to 
compel the institution of deportation proceedings). 
On the other hand, courts had also held that no 
private right of action existed under the statute. See 
Urbina-Mauricio v. INS, 989 F.2d 1085 (9th Cir. 
1993) (no private cause of action); Aguirre v. Meese, 
930 F.2d 1292, 1293 (7th Cir. 1991) (same); Prieto 
v. Gluch, 913 F.2d 1159, 1166 (6th Cir. 1990)

country is willing to accept, is not only 
that such aliens may remain in the 
United States for the indefinite future, 
but also that they must be released 
wholesale from immigration detention 
absent special circumstances. See 
Zadvydas v. Davis, 533 U.S. 678 (2001). 
This is clearly not the intent of Congress 
in enacting IIRIRA, and that approach 
would impair implementation of the 
foreign policy of the United States. 

The absence of a categorical 
prohibition against removal without 
acceptance does not render the Act’s 
provisions to be inexplicable. Rather, 
the Act’s provisions must be understood 
as a step-wise progression of 
determinations from the country 
designated by the alien to a country that 
has minimal contacts with the alien, 
even one that will not, or has not the 
capacity to, accept the alien. 

Section 243(d) of the Act (8 U.S.C. 
1253(d)), which provides for the 
termination of visa processing in 
countries that do not accept repatriation 
of citizens within a reasonable time, is 
effectively a penalty for forcing the 
United States to reach the more 
complicated issues of acceptance on an 
operational basis, not a limitation on the 
authority to remove an alien. The alien 
terrorist removal provisions at section 
507(c) of the Act (8 U.S.C. 1537(c)) 
provide an authorization to the 
Secretary to maintain custody of an 
alien terrorist indefinitely if no other 
country will accept the alien terrorist. 

Accordingly, the Secretary and the 
Attorney General find that the 
acceptance by a country is not required 
by the Act’s language, structure, 
purpose, or intent. See INS v. Aguirre-
Aguirre, 526 U.S. 415 (1999) (according 
deference to Attorney General’s 
interpretation of Act). Moreover, 
intervening Congressional action, 
specifically in passage of the Homeland 
Security Act, and the creation of an 
intercircuit conflict warrant a fresh 
consideration of the elements contained 
in these provisions and correction of 
prior interpretations of the law.

E. Removal to a Country and the 
Foreign Relations of the United States 

Foreign policy considerations confirm 
that the provisions of the Act at issue 
here should not be read to require 
acceptance. As the Supreme Court has 
stressed repeatedly, the right of the 
Executive Branch to remove aliens 
‘‘stems not alone from legislative power 
but is inherent in the executive power 
to control the foreign affairs of the 
nation.’’ United States ex rel. Knauff v. 
Shaughnessy, 338 U.S. 537, 542 (1950). 
See, e.g., Fiallo v. Bell, 430 U.S. 787, 
792 (1977) (‘‘power to expel or exclude 

aliens’’ is ‘‘a fundamental sovereign 
attribute exercised by the Government’s 
political departments largely immune 
from judicial control’’) (quoting 
Shaughnessy v. United States ex rel. 
Mezei, 345 U.S. 206, 210 (1953)). These 
considerations apply with special force 
to immigration issues arising under the 
Act involving foreign countries that are 
either hostile, dysfunctional, or lack the 
capacity to exercise their sovereign 
authority. In particular, in exercising 
authority to remove aliens under the 
Act, the Executive Branch has the 
responsibility to assess the foreign 
policy considerations that are presented 
by a foreign country that has no 
functioning government to accept its 
nationals. The Secretary, after 
consultation with the Secretary of State 
and other appropriate agencies, may 
assess such foreign policy 
considerations on a country-by-country 
basis. 

The actual removal of an alien, even 
more than the designation of a country 
of removal by the alien or the 
identification of a country of removal in 
an immigration judge’s order, ‘‘is vitally 
and intricately interwoven with 
contemporaneous policies in regard to 
the conduct of foreign relations, the war 
power, and the maintenance of a 
republican form of government.’’ 
Harisiades v. Shaughnessy, 342 U.S. 
580, 588–589 (1952). Accordingly, while 
there may be judicial inquiry into the 
legal efficacy of the immigration judge’s 
order, and habeas corpus may be sought 
to challenge the lawfulness of detention 
or restraint, the actual issues of to what 
‘‘country’’ an alien may be removed and 
whether that country ‘‘accepts’’ the 
alien necessarily raise concerns for the 
separation of powers in trenching on 
matters committed to the Executive 
Branch. See Department of Navy v. 
Egan, 484 U.S. 518, 529 (1988) 
(‘‘[F]oreign policy [is] the province and 
responsibility of the Executive’’) 
(citation and quotation omitted); 
Chicago & Southern Air Lines, Inc. v. 
Waterman S.S. Corp., 333 U.S. 103, 111 
(1948) (‘‘[T]he very nature of executive 
decisions as to foreign policy is 
political, not judicial’’). 

The proposed rule of the Department 
of Justice amends 8 CFR 1240.10(f) and 
1240.12 to clarify the distinction 
between the administrative adjudication 
and the effectuation of the alien’s 
removal, which implicates the foreign 
relations of the United States. The 
designation by the alien, under section 
241(b)(2)(A)(ii) of the Act, and the 
identification in the immigration judge’s 
order of removal are subject to judicial 
review. However, the actual removal of 
the alien to a foreign state pursuant to 

the Act is an exercise of the Executive 
Branch’s foreign policy function. The 
Secretary will consult as appropriate 
with the Secretary of State in carrying 
out these functions. 

Finally, the provisions relating to the 
removal of an alien to a foreign country 
(in contrast to orders of removal from 
the United States) are not for the benefit 
of the alien, but as a protection for the 
lawful foreign policy prerogatives of the 
United States. This is exemplified in 
section 241(h) of the Act (8 U.S.C. 
1231(h)), which provides a rule of 
construction that ‘‘[n]othing in this 
section shall be construed to create any 
substantive or procedural right or 
benefit that is legally enforceable by any 
party against the United States. * * *’’ 
(emphasis added). This provision has 
rarely been construed, and there is no 
legislative history explicating 
Congressional purpose or intent. As the 
Supreme Court has noted, this provision 
is one of several statutory provisions 
that limit the circumstances in which 
judicial review of deportation decisions 
is available. Zadvydas v. Davis, 533 U.S. 
678, 687–88 (2001). 

A similar provision barred an alien’s 
claim to compel initiation of 
deportation or removal proceedings, or 
provide damages for failure to initiate 
proceedings and effect removal in a 
timely fashion. Of particular note is that 
after an intercircuit conflict had 
developed in the early 1990s over 
whether mandamus would lie to compel 
the former INS to commence 
deportation proceedings, Congress 
intervened by enacting the same ‘‘no 
substantive or procedural rights’’ 
provision in 1994, and the courts 
conceded that aliens were no longer 
within the ‘‘zone of interest’’ of the 
statute.2

VerDate jul<14>2003 16:59 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00008 Fmt 4702 Sfmt 4702 E:\FR\FM\19JYP1.SGM 19JYP1



42907Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

(same), cert. denied, 498 U.S. 1092 (1991); Orozco 
v. INS, 911 F.2d 539, 541 (11th Cir. 1990) (same); 
cf. Gonzalez v. INS, 867 F.2d 1108, 1109–10 (8th 
Cir. 1989) (no private right of action under section 
242(i), therefore mandamus not available). 
However, in 1994, Congress enacted a specific 
provision that ‘‘nothing in § 242(i) of the * * * Act 
* * * shall be construed to create any substantive 
or procedural right or benefit that is legally 
enforceable by any party against the United States 
or its agencies or officers or any other person.’’ 
Immigration and Nationality Technical Corrections 
Act of 1994, Pub. L. No. 103–416, § 225, 108 Stat. 
4305 (1994) (citations omitted). With admirable 
candor, the Ninth Circuit conceded the application 
of the provision as the demise of this line of cases: 
‘‘Congress took the opportunity in section 225 of 
the INTCA to clarify for our benefit that section 
[242](i) does not create an obligation on the part of 
the government toward individual incarcerated 
aliens and that such aliens lack standing to sue for 
any relief under section [242] because they are 
outside the ‘zone of interests’ of the statute. * * *
By enacting section 225, Congress made clear that 
the sole purposes of section [242](i) are economic, 
not humanitarian.’’ Campos v. INS, 62 F.3d 311, 
314 (9th Cir. 1995). See also Hernandez-Avalos v. 
INS, 50 F.3d 842, 844 (10th Cir. 1995), cert. denied, 
516 U.S. 826 (1995) (consistent).

3 To place the Linnas decision in the proper 
context, the Department of Justice notes that Linnas 
had been tried in absentia and found guilty of war 
crimes in the Union of Soviet Socialist Republics 
(USSR), which had forcibly absorbed the Republic 
of Estonia at the conclusion of World War II. 
Linnas’s entry into the United States from a 
displaced persons administration and subsequent 
naturalization was based on fraudulent denial of 
past war crimes, and Linnas was denaturalized. See 
United States v. Linnas, 527 F. Supp. 426 (E.D.N.Y. 
1981), aff’d, 685 F.2d 427 (2nd Cir.), cert. denied, 
459 U.S. 883 (1982) (denaturalization of Nazi war 
criminal ordered). Accordingly, Linnas attempted to 
avoid deportation to the USSR and the imposition 
of a sentence for war crimes. However, Linnas 
abandoned the issue raised and considered by the 
Board regarding the ‘‘offices’’ in New York and the 
definition of a country, and did not pursue it before 
the court of appeals.

Accordingly, Congress has acted to 
limit the zone of interest in 
determination of the country to which 
an alien may be removed and the alien 
is outside that zone of interest. Cf., 
Channer v. Hall, 112 F.3d 214 (5th Cir. 
1997) (damage action for delay in 
effecting deportation, resulting in State 
detainer to serve sentence being 
implemented, failed to state claim under 
statute); DiPeppe v. Quarantillo, 337 
F.3d 326, 333–34 (3rd Cir. 2003) (same 
language in section 239(d)(2) of the Act 
(8 U.S.C. 1229(d)(2)) relating to prompt 
initiation of removal proceedings). 

Similarly, section 241(a)(6) of the Act 
does not create a right to parole; section 
241(h) of the Act expressly limits 
construction of the provision so that it 
does not create substantive or 
procedural rights. Benitez v. Wallis, 337 
F.3d 1289, 1300 (11th Cir. 2003), cert. 
granted, 124 S. Ct. 1143 (2004) (No. 03–
7434). Congress has also utilized this 
construction in other circumstances to 
limit the zone of interest. See, e.g., 
sections 208(d)(5)(B)(7) and 238(a)(1) of 
the Act (8 U.S.C. 1158(d)(5)(B)(7), 
1228(a)(1)); 18 U.S.C. 1092, 2340B. 

Where the Executive Branch 
determines not to create rights in 
specific administrative actions, the 
courts have deferred to that 
determination. Cf. United States v. 
Caceres, 440 U.S. 741 (1979). When 
Congress itself makes this 
determination—as it has in section 241 
of the Act—the Executive and Judicial 
Branches both must respect that 
determination. Here, Congress has 
determined that the zone of interest 
does not include the alien, but is limited 
to the implementation, within Congress’ 
own limited realm, of the foreign policy 
of the United States. 

F. Administrative and Judicial 
Interpretations 

The Board of Immigration Appeals 
and the courts have touched upon the 
subject of the removal of an alien to a 
specific country in the past. Certain 
cases warrant further comment because 
their precedential value will be affected 
by the interpretation of section 241 of 
the Act reflected in these proposed 
rules. 

In Matter of Linnas,! 19 I&N Dec. 302 
(BIA 1985), aff’d on other grounds, 
Linnas v. INS, 790 F.2d 1024 (2nd Cir. 
1986), the Board held that a deportation 
order could not designate the New York 
offices maintained on behalf of the 
‘‘Republic of Estonia’’ as a country 
because the term ‘‘country’’ in former 
section 243 of the Act (8 U.S.C. 1253 
(1982)) meant, at a minimum, a foreign 
place with ‘‘territory’’ in a geographical 
sense and a ‘‘government’’ in the sense 
of a political organization that exercises 
power on behalf of the people subject to 
its jurisdiction.

However, the only issue before the 
Board in Linnas was whether the offices 
maintained in New York could be a 
‘‘country’’ for the purposes of 
deportation. The offices of the 
‘‘Republic of Estonia’’ contained none of 
the attributes of a sovereign country. As 
noted by the Board, the Republic of 
Estonia possessed no land over which it 
asserted sovereignty. The New York 
offices were neither an embassy nor a 
chancery within the United States. 
These offices were not ‘‘outside’’ the 
United States and therefore were not 
minimally eligible as a place for 
deportation. Thus, such ‘‘offices’’ do not 
constitute a country in any use of the 
term. Although that was enough to 
decide the question posed by Linnas, 
the Board went further to describe what 
constitutes a country under the Act. In 
essence, this description of what 
constitutes a country is no more than 
dictum.3

Section 241 of the Act (like former 
section 243 of the Act), however, does 
not mandate the result in the Board’s 
decision. In order to give proper 
deference to the role of the Secretary of 
State in recognizing foreign 
governments, conducting international 
relations, and carrying out the foreign 
policy of the United States, and the role 
of the Secretary of Homeland Security 
in removing aliens under the Act, the 
Attorney General departs from the 
interpretation of the term ‘‘country’’ 
adopted by the Board in Linnas. This 
rule adopts the view that the 
Department of Homeland Security is 
authorized to effectuate orders of 
removal of aliens from the United States 
under section 241(b) of the Act to a 
country as determined by the Secretary. 

In Matter of Niesel, 10 I&N Dec. 57 
(BIA 1962), the Board considered a case 
involving the division of Germany into 
East Germany and West Germany after 
World War II. In this case, the former 
Immigration and Naturalization Service 
sought to deport a German citizen to 
West Germany, while she sought 
deportation to East Germany (a country 
that the United States did not recognize) 
in order to establish a basis to pursue 
asylum. The Board decided that, 
although the physical location of the 
alien’s place of birth, last habitual 
residence, and citizenship each may 
have been within ‘‘East Germany,’’ the 
alien was nonetheless deportable to 
West Germany, making no distinction 
between the two countries. 

Neither of these cases fully establishes 
a record or detailed legal analysis of the 
definition of a ‘‘country’’ for removal 
purposes or the requirements for 
removal to a country. 

In Jama v. INS, 329 F.3d 630 (8th Cir. 
2003), cert. granted, 124 S. Ct. 1407 
(2004), the Eighth Circuit concluded 
that the plain language of section 
241(b)(2)(E) of the Act permits removal 
to an alien’s country of birth and does 
not require that this country ‘‘accept’’ 
the alien’s return. The court explained 
that ‘‘as [a] matter of simple statutory 
syntax and geometry, the acceptance 
requirement [in section 241(b)(2)(E)] is 
confined to clause (vii), and does not 
apply to clauses (i) through (vi).’’ 329 
F.3d at 634. This syntactic and 
geometric structure distinguished when 
acceptance is required and when 
acceptance is not required, but provides 
no guidance as to what constitutes 
‘‘acceptance.’’ The court rejected the 
alien’s contention that its interpretation 
of section 241(b)(2)(E) of the Act 
‘‘nullifies’’ the provision for acceptance 
as a condition of removal to the country 
of which the alien is a subject, national, 
or citizen, pursuant to section

VerDate jul<14>2003 16:59 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00009 Fmt 4702 Sfmt 4702 E:\FR\FM\19JYP1.SGM 19JYP1



42908 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

241(b)(2)(D) of the Act. The court 
explained that an alien born in the 
country to which he or she is to be 
removed under section 241(b)(2)(E)(iv) 
of the Act ‘‘is not always a subject, 
national or citizen’’ of that country, so 
section 241(b)(2)(D) of the Act may not 
apply to the alien at all. Id. The court 
also observed that ‘‘between countries, 
it is not uncommon behavior to attempt 
to accomplish a task by asking politely 
first’’—i.e., to attempt consensual 
removal under section 241(b)(2)(D)—
‘‘and then to act anyway if the request 
is refused.’’ Id. The court concluded that 
its interpretation of section 241(b)(2) 
does not conflict with any ‘‘settled 
judicial construction’’ of former section 
243(a) of the Act (8 U.S.C. 1253 (1994)), 
id., and that the administrative decision 
cited by petitioner, Matter of Linnas, 
supra, did not overrule the earlier 
decision in Matter of Niesel, supra, that 
rejected an acceptance requirement. Id. 
at 635. These proposed rules are 
consistent with the court’s decision in 
Jama. 

In Ali v. Ashcroft, 346 F.3d 873 (9th 
Cir. 2003), petition for reh’g pending 
(No. 03–35096, 9th Cir.), the Ninth 
Circuit found that the United States 
cannot remove aliens to a country that 
does not have a functioning government 
to accept them. The court of appeals did 
not provide any analysis of what a 
‘‘functioning government’’ might be or 
how that might be determined—which 
only begs the question of which 
governments the United States will 
recognize and treat and which it will 
not. The Second Circuit addressed the 
essentially identical provisions of prior 
law in Tom Man v. Murff, 264 F.2d 926, 
928 (2d Cir. 1959), concluding that 
deportation under any of the subclauses 
now found in section 241(b)(2)(E) of the 
Act was subject to the condition that the 
country be willing to accept the alien. 
However, as the statute provides no 
such definition, the courts in these cases 
have essentially created their own 
definition. 

The sum of these cases lies in the 
statutory terms of ‘‘accept’’ and 
‘‘country,’’ neither of which are defined 
in the Act. What constitutes 
‘‘acceptance’’ by a ‘‘functioning 
government’’ of a ‘‘country’’ clearly lies 
‘‘[i]n this vast external realm, with its 
important, complicated, delicate and 
manifold problems, [where] the 
President alone has the power to speak 
or listen as a representative of the 
nation.’’ United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 319 (1936). 
Accordingly, the Department of 
Homeland Security proposes to amend 
its regulations by recognizing that the 
terms ‘‘acceptance’’ and ‘‘country’’ are 

defined, not by the Act or by the courts, 
but by the Executive Branch, consistent 
with the foreign policy of the United 
States. 

The proposed rules alter the 
implementation of section 241 of the 
Act to ensure that ‘‘acceptance’’ by a 
‘‘country’’ is limited to the specific 
subsections within section 241 of the 
Act, in light of intervening legislation 
and judicial decisions that warrant 
reconsideration of the regulations. Cf. 
Watt v. Alaska, 451 U.S. 259, 273 
(1981); see also General Electric Co. v. 
Gilbert, 429 U.S. 125, 143 (1976); INS v. 
Cardozo-Fonseca, supra, at 446 & n.30. 
As Linnas and Ali fail to consider the 
statutory requirements, the extant 
legislative policies, long-standing 
administrative practice, or the foreign 
relations implications of these 
provisions, the Attorney General departs 
from Linnas and the Attorney General 
and the Secretary decline to follow Ali 
outside the jurisdiction of the Ninth 
Circuit. The statute does not permit the 
result in Tom Man and Ali, and because 
the statute is considered ambiguous, the 
Executive’s interpretation of the statute 
is due considerable deference. Jama and 
Niesel may have reached the correct 
conclusion, at least in part, but more 
detailed analysis of, and deference to, 
the foreign relations implications of 
removal of aliens from the United States 
and to a foreign country is warranted. 

G. Clarifying the Immigration Judge’s 
Order of Removal From the United 
States 

Immigration judges’ orders of removal 
from the United States have historically 
included an identification of the 
country to which the alien is to be 
removed, consistent with 8 CFR 
1240.12(c). The Act, however, requires 
only that the alien, or the Attorney 
General, designate a country for the 
purpose of removal. Section 
241(b)(2)(A) of the Act provides that the 
respondent (other than an arriving alien) 
‘‘may designate one country to which 
the alien wants to be removed.’’ 
[emphasis added]. 

Furthermore, there is no requirement 
that this designation must be or is an 
integral element of the immigration 
judge’s order of removal from the 
United States. The regulations currently 
provide:

The immigration judge shall notify the 
alien that if he or she is finally ordered 
removed, the country of removal will in the 
first instance be directed pursuant to section 
241(b) of the Act to the country designated 
by the alien, unless section 241(b)(2)(C) of 
the Act applies, and shall afford him or her 
an opportunity then and there to make such 
designation. The immigration judge shall 

then specify and state for the record the 
country, or countries in the alternative, to 
which the alien’s removal will be directed 
pursuant to section 241(b) of the Act if the 
country of his or her designation will not 
accept him or her into its territory, or fails 
to furnish timely notice of acceptance, or if 
the alien declines to designate a country.

8 CFR 1240.10(f). The existing 
Department of Justice regulations, 8 CFR 
1240.10(g), already make clear that the 
Secretary, in appropriate circumstances, 
may remove an alien to a country not 
previously designated. 

The rules previously adopted by the 
Department of Justice do not specify the 
legal effect of the alien’s designation or 
the immigration judge’s order of 
removal from the United States. Some 
court decisions have implied that a final 
order of removal limits the Department 
of Homeland Security’s authority to 
remove the alien to a country that was 
not designated, or relied upon the 
implication of such an interpretation to 
find error in considering applications 
for asylum. See, e.g., Kuhai v. INS, 199 
F.3d 909 (7th Cir. 1999) (designation 
altered without chance to address 
issues); Andriasian v. INS, 180 F.3d 
1033, 1038–39 (9th Cir. 1999) 
(designation process adequately 
explained, but describes immigration 
judge order as ‘‘ordering that 
[respondent] be deported to either 
Azerbaijan or Armenia’’); Kossov v. INS, 
132 F.3d 405, 407, 408 (7th Cir. 1998) 
(‘‘In the alternative, the judge ordered 
the Kossovs deported to Russia.’’ ‘‘Yet 
the order itself deports the Kossovs to 
Russia, not Latvia.’’). But see al Najjar 
v. Ashcroft, 257 F.3d 1262, 1294–96 
(11th Cir. 2001) (recognizing factual 
issue of identifying country of last 
habitual residence and distinguishing 
previous cited cases). To the extent that 
the scope of an application for relief 
depends on the country to which the 
alien may be actually removed (e.g. 
asylum, withholding of removal, and 
the Convention Against Torture), the 
respondent and the Department of 
Homeland Security, and to some extent 
the immigration judge, share 
responsibility for ensuring that the 
record illuminates complete 
consideration of the application as to 
those countries. However, an 
implication that the order of removal 
from the United States itself requires 
removal only to the countries 
designated is not supported by the Act 
or the existing regulations. 

Moreover, the identification of a 
country in an order of removal does not 
override the prerogatives of the 
Secretary in effectuating or executing a 
removal order and warrant of removal 
under the statute, as is currently

VerDate jul<14>2003 17:57 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00010 Fmt 4702 Sfmt 4702 E:\FR\FM\19JYP1.SGM 19JYP1



42909Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

recognized in 8 CFR 1240.10(g). The 
proposed rule clarifies that 
identification of a country or countries 
for removal in the immigration judge’s 
order of removal from the United States 
does not limit the lawful discretion of 
the Department of Homeland Security in 
determining the country to which the 
alien should be removed, consistent 
with the requirements of section 241(b) 
of the Act. 

H. Joint and Independent Notice of 
Proposed Rulemaking 

In light of a conflict among the United 
States courts of appeals over whether a 
foreign country must commit to accept 
an alien ordered removed from the 
United States before the alien may be 
removed to such a country, the 
Secretary of Homeland Security and the 
Attorney General publish this joint 
notice of proposed rulemaking to amend 
the regulations of their respective 
Departments pertaining to removal of 
aliens from the United States. 

The Secretary of Homeland Security 
proposes to amend regulations of the 
Department of Homeland Security to 
clarify the authority for removal of 
aliens to specific countries in the 
exercise of discretion under section 241 
of the Act. The Secretary is exercising 
his authority under sections 103 and 
241 of the Act (8 U.S.C. 1103, 1231). 

The Attorney General proposes to 
amend the regulations of the 
Department of Justice to clarify the 
authority and procedures before 
immigration judges in designating 
countries of removal in the record of 
proceedings, to clarify the scope of 
immigration judge orders of removal 
from the United States, and to provide 
further guidance in interpreting the Act. 
The Attorney General is exercising his 
authority under section 103(a)(1) and (g) 
of the Act, and his authority under 28 
U.S.C. 503, 509–510. 

The Secretary of Homeland Security 
and the Attorney General have 
undertaken to publish these proposed 
changes in their respective regulations 
in a single notice of proposed 
rulemaking as a convenience to the 
public. The rules of the Department of 
Homeland Security and of the 
Department of Justice will continue to 
implement separately the provisions of 
the Act within their respective 
jurisdictions. The Secretary of 
Homeland Security and the Attorney 
General are each acting independently 
and within their respective statutory 
delegations of authority in separately 
proposing amendments to the rules of 
their respective Departments as set forth 
in the separate proposed rulemakings.

I. Conforming Revisions 
Finally, both proposed rules eliminate 

a number of provisions from the Code 
of Federal Regulations that are 
unnecessary and duplicative. The 
proposed rules of the Department of 
Justice eliminate unnecessary 
regulations from Chapter V of title 8 of 
the Code of Federal Regulations that are 
within the authority of the Secretary 
and the proposed rules of the 
Department of Homeland Security 
eliminate unnecessary regulations from 
Chapter I of title 8 of the Code of 
Federal Regulations that are within the 
authority of the Attorney General. As 
previously noted in transitional 
regulations adopted by the Attorney 
General at the time the responsibilities 
of the former INS were transferred to the 
Department of Homeland Security—68 
FR 9824 (Feb. 28, 2003); 68 FR 10349 
(March 5, 2003)—many other 
overlapping regulatory provisions were 
initially duplicated in Chapter V to 
ensure continuity. As planned at that 
time, further revision is now being made 
to refine the provisions of title 8 of the 
Code of Federal Regulations and to 
remove those regulations pertaining to 
the Department of Homeland Security 
not appropriate to be duplicated in the 
Department of Justice regulations, and 
vice versa. These changes are not subject 
to the notice and comment provisions of 
the Administrative Procedure Act, but 
the Departments would welcome 
comments and further suggestions. 

With the exception of certain 
provisions, the Department of Justice 
has determined that most of the 
provisions of part 1241 are properly 
codified in the regulations of the 
Department of Homeland Security in 8 
CFR part 241, and need not be 
duplicated in 8 CFR part 1241. 
Accordingly, this rule proposes to retain 
only 8 CFR 1241.1, 1241.3, 1241.6(c), 
1241.7 (second sentence), and 1241.31, 
as well as those portions of 8 CFR 
1241.14 pertaining to the authority of 
the immigration judges to conduct 
hearings relating to the continued 
detention of aliens pursuant to 8 CFR 
241.14. The retained sections deal with 
finality of orders of removal and 
deportation and proceedings before the 
immigration judges in specific cases and 
issues. 

The remainder of 8 CFR part 1241 
deals with the execution of removal and 
deportation orders and warrants, 
detention after a removal order has been 
issued, and other matters that are within 
the authority of officers of the 
Department of Homeland Security. 
Those provisions are removed from the 
Department of Justice regulations, with 

only appropriate informational cross-
references being inserted to the 
regulations of the Department of 
Homeland Security. 

Administrative Matters 

Regulatory Flexibility Act 
The Secretary and the Attorney 

General, in accordance with 5 U.S.C. 
605(b), have reviewed their respective 
proposed rules and, by approving them, 
certify that these rules do not have a 
significant economic impact on a 
substantial number of small entities. 
The proposed rules affect only 
individual aliens and government 
agencies. 

Unfunded Mandates Reform Act of 1995 
These rules will not result in the 

expenditure by state, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 

Neither of these rules is a major rule 
as defined by section 251 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, 5 U.S.C. 804. 
Neither rule will result in an annual 
effect on the economy of $100 million 
or more; a major increase in costs or 
prices; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign-
based companies in domestic and 
export markets. 

Executive Order 12866 
These rules have been drafted and 

reviewed in accordance with Executive 
Order 12866, section 1(b), Principles of 
Regulation. The Departments have 
determined that their respective rules 
are significant regulatory actions under 
section 3(f) of Executive Order 12866, 
Regulatory Planning and Review. 
Accordingly, these rules have been 
submitted to the Office of Management 
and Budget for review. 

There are no additional costs to the 
Department of Justice in the 
implementation of the proposed rules 
other than the minimal amount of time 
required for immigration judges to 
explain the possibility that an alien may 
be removed to a country other than 
designated. Similarly, there are no 
additional costs of the Department of 
Homeland Security other than in the
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small number of cases in which 
execution of an order of removal will be 
to a country other than as previously 
designated, in which officials of DHS 
will be required to ensure compliance 
with United States law and 
international obligations. There are no 
costs to individuals.

The benefits of the rule lie in the 
clarification of the law and the 
elimination of delay in effecting a small 
number of removal orders, but these 
benefits are not quantifiable. In some 
cases, the individual alien will already 
be in the custody of DHS and, therefore, 
reducing the time required to execute an 
order of removal will reduce the costs 
of detaining that alien. 

Executive Order 13132

These rules will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with section 6 of Executive 
Order 13132, the respective 
Departments have determined that these 
rules do not have sufficient federalism 
implications to warrant a federalism 
summary impact statement. 

Executive Order 12988

These rules meet the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988, Civil 
Justice Reform. 

Paperwork Reduction Act of 1995

These rules do not impose any new 
reporting or recordkeeping requirements 
under the Paperwork Reduction Act. 

Plain Language Instructions 

We try to write clearly. If you can 
suggest how to improve the clarity of 
these regulations, call or write the 
individuals identified in the ADDRESSES 
section.

List of Subjects 

8 CFR Part 236

Administrative practice and 
procedure, Aliens, Immigration. 

8 CFR Part 241

Administrative practice and 
procedure, Aliens, Immigration. 

8 CFR Part 1236

Administrative practice and 
procedure, Aliens, Immigration. 

8 CFR Part 1240

Administrative practice and 
procedure, Aliens. 

8 CFR Part 1241
Administrative practice and 

procedure, Aliens, Immigration.

DEPARTMENT OF HOMELAND 
SECURITY

8 CFR Chapter I 

Authority and Issuance 
Accordingly, for the reasons stated in 

the joint preamble and pursuant to the 
authority vested in me as the Secretary 
of Homeland Security, chapter I of title 
8 of the Code of Federal Regulations is 
proposed to be amended as follows:

PART 236—APPREHENSION AND 
DETENTION OF INADMISSIBLE AND 
DEPORTABLE ALIENS; REMOVAL OF 
ALIENS ORDERED REMOVED 

1. The authority citation for 8 CFR 
part 236 continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 
1103, 1182, 1224, 1225, 1226, 1227, 1231, 
1362; 18 U.S.C. 4002, 4013(c)(4); 8 CFR part 
2. 

2. In § 236.1, paragraph (c)(1) is 
revised to read as follows:

§ 236.1 Apprehension, custody, and 
detention.
* * * * *

(c) * * *
(1) In general. No alien described in 

section 236(c)(1) of the Act may be 
released from custody during removal 
proceedings, except pursuant to section 
236(c)(2) of the Act.
* * * * *

PART 241—APPREHENSION AND 
DETENTION OF ALIENS ORDERED 
REMOVED 

3. The authority citation for 8 CFR 
part 241 continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 
1103, 1182, 1223, 1224, 1225, 1226, 1227, 
1231, 1251, 1253, 1255, 1330, 1362; 18 U.S.C. 
4002, 4013(c)(4); 8 CFR part 2.

4. Section 241.1 is revised to read as 
follows:

§ 241.1 Final order of removal. 
An order of removal becomes final in 

accordance with 8 CFR 1241.1.
* * * * *

5. Section 241.3 is amended by 
adding a new paragraph (d), to read as 
follows:

§ 241.3 Detention of aliens during removal 
period.

* * * * *
(d) Information regarding detainees. 

Disclosure of information relating to 
detainees shall be governed by the 
provisions of 8 CFR 236.6.
* * * * *

§ 241.4 [Amended] 
6. Section 241.4(k)(1)(i) is amended 

by removing the phrase ‘‘because no 
country currently will accept the alien,’’ 
and by removing the phrase ‘‘removal of 
the alien prior to expiration of the 
removal period’’ in the first sentence. 

7. Section 241.5 is amended by 
revising paragraph (c)(1), to read as 
follows:

§ 241.5 Conditions of release after removal 
period.
* * * * *

(c) * * * 
(1) The alien cannot be removed in a 

timely manner; or
* * * * *

§ 241.13 [Amended] 
8. Section 241.13 is amended by: 
a. Removing the phrase ‘‘to the 

country to which the alien was ordered 
removed and there is no third country 
willing to accept the alien’’ in the first 
sentence of paragraph (d)(1); and by 

b. Adding the term ‘‘and’’ 
immediately before the phrase ‘‘the 
views of the Department of State’’ and 
by removing the phrase ’’, and the 
receiving country’s willingness to 
accept the alien into its territory’’ in the 
first sentence of paragraph (f). 

9. Section 241.15 is revised to read as 
follows:

§ 241.15 Countries to which aliens may be 
removed. 

(a) Country. For the purposes of 
section 241(b) of the Act (8 U.S.C. 
1231(b)), the Secretary retains discretion 
to remove an alien to any country 
described in section 241(b) of the Act (8 
U.S.C. 1231(b)), without regard to the 
nature or existence of a government. 

(b) Acceptance. For the purposes of 
section 241(b) of the Act (8 U.S.C. 
1231(b)), the Secretary retains discretion 
to determine the effect, if any, of 
acceptance or lack thereof, when an 
acceptance by a country is required, and 
what constitutes sufficient acceptance. 

(c) Absence or lack of response. The 
absence of or lack of response from a de 
jure or functioning government 
(whether recognized by the United 
States, or otherwise) or a body acting as 
a de jure or functioning government in 
the receiving country does not preclude 
the removal of an alien to a receiving 
country. 

(d) Prior commitment. No 
commitment of acceptance by the 
receiving country is required prior to 
designation of the receiving country, 
before travel arrangements are made, or 
before the alien is transported to the 
receiving country. 

(e) Specific provisions regarding 
acceptance. Where the Department
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cannot remove an alien under section 
241(b)(2)(A)–(D) of the Act, acceptance 
is not required to remove an alien to a 
receiving country pursuant to section 
241(b)(2)(E)(i)–(vi) of the Act. Where the 
Department cannot remove an arriving 
alien under section 241(b)(1)(A) or (B) of 
the Act, acceptance is not required to 
remove an alien to a receiving country 
pursuant to section 241(b)(1)(C)(i)–(iii) 
of the Act. 

(f) Interest of the United States 
controlling. The Secretary or his 
designee may designate a country 
previously identified in section 
241(b)(2)(A)–(D) of the Act when 
selecting a removal country under 
section 241(b)(2)(E) of the Act (and may 
designate a country previously 
identified in section 241(b)(1)(A) or (B) 
of the Act when selecting an alternative 
removal country under subsection 
241(b)(1)(C) of the Act) if the Secretary 
or his designee determines that such 
designation is in the best interests of the 
United States. 

(g) Limitation on construction. 
Nothing in this section shall be 
construed to create any substantive or 
procedural right or benefit that is legally 
enforceable by any party against the 
United States or its agencies or officers 
or any other person. 

10. Section 241.25(b) is revised to 
read as follows:

§ 241.25 Deportation.

* * * * *
(b) Place to which deported. Any alien 

(other than an alien crewmember or an 
alien who boarded an aircraft or vessel 
in foreign contiguous territory or an 
adjacent island) who is ordered 
excluded shall be deported to the 
country where the alien boarded the 
vessel or aircraft on which the alien 
arrived in the United States. Otherwise, 
the Secretary may, as a matter of 
discretion, deport the alien to the 
country of which the alien is a subject, 
citizen, or national; the country where 
the alien was born; the country where 
the alien has a residence; or any other 
country.
* * * * *

11. Section 241.31 is revised to read 
as follows:

§ 241.31 Final order of deportation. 

An order of deportation becomes final 
in accordance with 8 CFR 1241.31.

§ 241.33 [Amended] 

12. Section 241.33(a) is amended by: 
a. Revising the second sentence in the 

introductory text to read ‘‘An order of 
deportation becomes final in accordance 
with 8 CFR 1241.31.’’; and 

b. Removing paragraphs (a)(1), (2), (3), 
and (4).

Dated: July 9, 2004. 
Tom Ridge, 
Secretary, Department of Homeland Security.

DEPARTMENT OF JUSTICE

8 CFR Chapter V 

Authority and Issuance 

Accordingly, for the reasons stated in 
the joint preamble and pursuant to the 
authority vested in me as the Attorney 
General of the United States, chapter V 
of title 8 of the Code of Federal 
Regulations is proposed to be amended 
as follows:

PART 1236—APPREHENSION AND 
DETENTION OF INADMISSIBLE AND 
DEPORTABLE ALIENS; REMOVAL OF 
ALIENS ORDERED REMOVED 

1. The authority citation for part 1236 
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 
1103, 1182, 1224, 1225, 1226, 1227, 1231, 
1362; 18 U.S.C. 4002, 4013(c)(4).

2. Section 1236.1 is amended as 
follows: 

a. Paragraph (c)(1) is revised to read 
as set forth below; and 

b. Paragraph (f) is amended by 
revising ‘‘Service’’ to read ‘‘Department 
of Homeland Security’’ in each place 
that it appears.

§ 1236.1 Apprehension, custody, and 
detention.

* * * * *
(c) * * * 
(1) In general. No alien described in 

section 236(c)(1) of the Act may be 
released from custody during removal 
proceedings, except pursuant to section 
236(c)(2) of the Act.
* * * * *

3. Section 1236.2 is amended: 
a. In paragraph (a) by removing the 

paragraph designation and heading and 
b. By removing paragraph (b).

§§ 1236.3, 1236.5, and 1236.6 [Removed] 

4. Sections 1236.3, 1236.5 and 1236.6 
are removed.

PART 1240—PROCEEDINGS TO 
DETERMINE REMOVABILITY OF 
ALIENS IN THE UNITED STATES 

5. The authority citation for part 1240 
is revised to read as follows:

Authority: 8 U.S.C. 1103, 1182, 1186a, 
1224, 1225, 1226, 1227, 1229, 1229a, 1229b, 
1229c, 1253, 1255, and 1362.

6. Section 1240.10 is amended by 
revising paragraph (f) and removing 
paragraph (g), to read as follows:

§ 1240.10 Hearing.
* * * * *

(f) Country of removal. With respect to 
an arriving alien covered by section 
241(b)(1) of the Act, the country, or 
countries in the alternative, to which 
the alien may be removed will be 
determined pursuant to section 
241(b)(1) of the Act. In any other case, 
the immigration judge shall notify the 
respondent that if he or she is finally 
ordered removed, the country of 
removal will in the first instance be the 
country designated by the respondent, 
except as otherwise provided under 
section 241(b)(2) of the Act, and shall 
afford him or her an opportunity then 
and there to make such designation. The 
immigration judge shall also identify for 
the record a country, or countries in the 
alternative, to which the alien’s removal 
may be made pursuant to section 
241(b)(2) of the Act if the country of the 
alien’s designation will not accept him 
or her into its territory, or fails to 
furnish timely notice of acceptance, or 
if the alien declines to designate a 
country. In considering alternative 
countries of removal, acceptance or the 
existence of a functioning government is 
not required with respect to an 
alternative country described in section 
241(b)(1)(C)(i)–(iii) of the Act or a 
removal country described in section 
241(b)(2)(E)(i)–(iv) of the Act. See 8 CFR 
241.15. 

7. Section 1240.12 is amended by 
revising paragraph (c) and adding a new 
paragraph (d), to read as follows:

§ 1240.12 Decision of the immigration 
judge.
* * * * *

(c) Order of the immigration judge. 
The order of the immigration judge shall 
direct the respondent’s removal from 
the United States, or the termination of 
the proceedings, or other such 
disposition of the case as may be 
appropriate. The immigration judge is 
authorized to issue orders in the 
alternative or in combination as he or 
she may deem necessary. 

(d) Removal. When a respondent is 
ordered removed from the United 
States, the immigration judge shall 
identify a country, or countries in the 
alternative, to which the alien’s removal 
may in the first instance be made, 
pursuant to the provisions of section 
241(b) of the Act. In the event that the 
Department of Homeland Security is 
unable to remove the alien to the 
specified or alternative country or 
countries, the order of the immigration 
judge does not limit the authority of the 
Department of Homeland Security to 
remove the alien to any other country as 
permitted by section 241(b) of the Act.
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PART 1241—APPREHENSION AND 
DETENTION OF ALIENS ORDERED 
REMOVED 

8. The authority citation for Part 1241 
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 
1103, 1182, 1223, 1224, 1225, 1226, 1227, 
1231, 1251, 1253, 1255, 1330, 1362; 18 U.S.C. 
4002, 4013(c)(4).

§§ 1241.3, 1241.4, 1241.5, 1241.9, 1241.10, 
1241.11, 1241.12, and 1241.13 [Removed] 

9. Sections 1241.3, 1241.4, 1241.5, 
1241.9, 1241.10, 1241.11, 1241.12, and 
1241.13 are removed. 

10. Section 1241.2 is revised to read 
as follows:

§ 1241.2 Warrant of removal; detention of 
aliens during removal period. 

For the regulations of the Department 
of Homeland Security with respect to 
the detention and removal of aliens who 
are subject to a final order of removal, 
see 8 CFR part 241. 

11. Section 1241.6 is amended by 
revising paragraphs (a) and (b), to read 
as follows:

§ 1241.6 Administrative stay of removal. 

(a) An alien under a final order of 
deportation or removal may seek a stay 
of deportation or removal from the 
Department of Homeland Security as 
provided in 8 CFR 241.6. 

(b) A denial of a stay by the 
Department of Homeland Security shall 
not preclude an immigration judge or 
the Board from granting a stay in 
connection with a previously filed 
motion to reopen or a motion to 
reconsider as provided in 8 CFR part 
1003.
* * * * *

§ 1241.7 [Amended] 

12. Section 1241.7 is amended by 
removing the first sentence. 

13. Section 1241.8 is revised to read 
as follows:

§ 1241.8 Reinstatement of removal orders. 

An alien who illegally reenters the 
United States after having been 
removed, or having departed 
voluntarily, while under an order of 
exclusion, deportation, or removal may 
be removed from the United States by 
reinstating the prior order. See 8 CFR 
241.8. The alien has no right to a 
hearing before an immigration judge in 
such circumstances, except as provided 
in 8 CFR 1208.2(c)(2)(i). 

14. Section 1241.14 is amended by 
revising paragraph (a), and removing 
and reserving paragraphs (b), (c), and 
(d), to read as follows:

§ 1241.14 Continued detention of 
removable aliens on account of special 
circumstances. 

(a) Scope. This section provides for 
the review of determinations by the 
Department of Homeland Security to 
continue the detention of particular 
removable aliens found to be specially 
dangerous. See 8 CFR 241.14. 

(1) Applicability. This section applies 
to the review of the continued detention 
of removable aliens because the 
Department of Homeland Security has 
determined that release of the alien 
would pose a special danger to the 
public, where there is no significant 
likelihood of removal in the reasonably 
foreseeable future. This section does not 
apply to aliens who are not subject to 
the special review provisions under 8 
CFR 241.13. 

(2) Jurisdiction. The immigration 
judges and the Board have jurisdiction 
with respect to determinations as to 
whether release of an alien would pose 
a special danger to the public, as 
provided in paragraphs (f) through (k) of 
this section.
* * * * *

15. Section 1241.15 is revised to read 
as follows:

§ 1241.15 Lack of jurisdiction to review 
other country of removal. 

The immigration judges and the Board 
of Immigration Appeals have no 
jurisdiction to review any determination 
by officers of the Department of 
Homeland Security under 8 CFR 241.15. 

16. Section 1241.20 is revised to read 
as follows:

§ 1241.20 Aliens ordered excluded. 

For the regulations of the Department 
of Homeland Security pertaining to the 
detention and deportation of excluded 
aliens, see 8 CFR 241.20 through 241.25.

§§ 1241.21, 1241.22, 1241.23, 1241.24, and 
1241.25 [Removed] 

17. Sections 1241.21 through 1241.25 
are removed. 

18. Section 1241.30 is revised to read 
as follows:

§ 1241.30 Aliens ordered deported. 

For the regulations of the Department 
of Homeland Security pertaining to the 
detention and deportation of aliens 
ordered deported, see 8 CFR 241.30 
through 241.33.
* * * * *

Dated: July 12, 2004. 
John Ashcroft, 
Attorney General.
[FR Doc. 04–16193 Filed 7–16–04; 8:45 am] 
BILLING CODE 4410–10–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

Cessna Aircraft Company Models 401, 
401A, 401B, 402, 402A, 402B, 402C, 
411, and 411A, and 414A Airplanes; 
Notice of Public Meeting

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of public meeting.

SUMMARY: This document announces a 
public meeting of interest to owners and 
operators of Cessna Aircraft Company 
(Cessna) Models 401, 401A, 401B, 402, 
402A, 402B, 402C, 411, and 411A, and 
414A airplanes. The purpose of the 
meeting is to discuss technical issues 
and proposed corrective actions related 
to the potential of wing spar cap failure 
due to undetected fatigue cracks.
DATES: The Federal Aviation 
Administration (FAA) will hold the 
public meeting on August 18, 2004, 
starting at 8:30 a.m. at the Kansas City 
Marriott Downtown, in Kansas City, 
Missouri. Registration will begin at 8 
a.m. on the day of the meeting.
ADDRESSES: We will hold the public 
meeting at the Kansas City Marriott 
Downtown, 200 NW 12th Street, Kansas 
City, Missouri 64105. 

If you are unable to attend, you may 
mail comments and information to FAA, 
Small Airplane Directorate, Continued 
Operational Safety Branch, ACE–113, 
901 Locust, Room 301, Kansas City, 
Missouri 64106. You may also send 
comments electronically to the 
following addresses: 
marvin.nuss@faa.gov or 
larry.werth@faa.gov. If you send 
comments electronically as attached 
electronic files, the files must be 
formatted in Microsoft Word 97 for 
Windows or ASCII text. 

We will give the same consideration 
to any comments or information mailed 
to us as those presented at the public 
meeting.
FOR FURTHER INFORMATION CONTACT: 
• For Requests to Present a Statement at 
the Meeting: Contact Marv Nuss, 
Aerospace Engineer, FAA, Small 
Airplane Directorate, 901 Locust, Room 
301, Kansas City, Missouri 64106; 
telephone: (816) 329–4117; facsimile: 
(816) 329–4090; e-mail: 
marvin.nuss@faa.gov. 

• For Questions Regarding the 
Previously Proposed ADs: Contact Paul 
Nguyen, Aerospace Engineer, FAA, 
Wichita Aircraft Certification Office, 
1801 Airport Road, Mid-Continent 
Airport, Wichita, Kansas 67209;
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telephone: (316) 946–4125; facsimile: 
(316) 946–4107. 

• For Requests for Special 
Accommodations: Contact Larry Werth, 
AD Coordinator, FAA, Small Airplane 
Directorate, 901 Locust, Room 301, 
Kansas City, Missouri 64106; telephone: 
(816) 329–4147; facsimile: (816) 329–
4149.

SUPPLEMENTARY INFORMATION: 

Participation at the Public Meeting 

What must I do to make a 
presentation at the meeting? If you 
would like to make a presentation at the 
meeting, make your request to FAA no 
later than 10 days prior to the meeting. 
Submit these requests to Mr. Marv Nuss 
as listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. You should include a written 
summary of your presentation with a 
time estimate of your presentation. 

Will FAA prepare an agenda? We will 
prepare an agenda for this meeting. To 
accommodate all presenters, we may 
allocate less time for your presentation 
than you requested. If you request to 
present after the deadline, we will 
schedule your presentation as time is 
available. However, your name may not 
appear on the agenda. 

What if I need special equipment? 
You should include in your 
presentation request any special 
audiovisual equipment that you need. 
We will accommodate reasonable 
requests. 

Background 

Why is the FAA conducting this 
meeting? There have been concerns 
about fatigue cracking on Cessna 400 
series airplanes since the 1970s. In 
1979, the FAA issued ADs to require 
periodic inspection of Cessna 400 series 
wing spars. The FAA evaluated fatigue 
and crack growth analysis recently 
performed by the Cessna Aircraft 
Company and determined that the wing 
spars of the Cessna 400 series require 
modification and periodic inspection to 
prevent in-flight wing separation. The 
service history includes a 1999 accident 
caused by a wing failure and six other 
incidents where cracks were found 
before the wing failed. To address this 
airworthiness concern, the FAA issued 
two NPRMs in May 2003 (that would 
supersede two existing ADs on the 
affected aircraft) to propose 
incorporating a spar strap modification 
on each wing spar. 

Many owners of the affected aircraft 
were vehemently opposed to the action 
due to the high cost. To ensure that the 
public had the opportunity to fully 
communicate their concerns, the FAA: 

• Extended the comment period an 
additional 30 days beyond the initial 60-
day comment period; 

• Reopened the comment period for 
another 60 days; and 

• Held a public meeting on March 3 
and 4, 2004, in Herndon, Virginia. 

After analyzing all information related 
to this subject, the FAA decided not to 
issue the new ADs as proposed. The 
FAA has determined that the best way 
to address the unsafe condition is for 
the FAA, the public, and industry to 
develop alternative solutions for 
addressing the unsafe condition. 
Accordingly, the FAA withdrew the 
NPRMs on May 18, 2004 (69 FR 29672, 
May 25, 2004) and is holding this 
second meeting to continue this effort.

Public Meeting Procedures 
What procedures should I follow for 

this public meeting? If you plan to 
attend the public meeting, please be 
aware of the following: 

• There is no admission fee or other 
charge to attend or participate in this 
meeting. You are responsible for your 
own transportation and 
accommodations for the meeting. The 
meeting is open to all who requested in 
advance to present or who register on 
the day of the meeting. This is subject 
to availability of space in the meeting 
room. 

• FAA representatives will conduct 
the meeting. We will have a panel of 
technical experts and managers to 
discuss information on the subject. 

• The public meeting is intended as 
a forum to seek additional data and 
supporting methodologies from 
industry, the general public, and 
operators. You must limit your 
presentation and submittals to data of 
this issue. 

• The meeting will allow you to 
present additional information not 
currently available to FAA and an 
opportunity for FAA to explain to you 
the methodology and technical 
assumptions that support our 
conclusions. 

• FAA experts, industry, and public 
participants are expected to hold a full 
discussion of all technical material 
presented at the meeting. If you present 
conclusions on this subject, you must 
submit data that supports your 
conclusions. 

• We will try and accommodate all 
speakers. In order to do this, we may 
need to limit the time for presenters. 

• We can make sign and oral 
interpretation available at the meeting, 
as well as an assistive listening device. 
If you need this assistance, make your 
request to FAA at least 10 days prior to 
the public meeting. 

• A court reporter will record the 
discussions of the meeting. If you would 
like to purchase a copy of the transcript, 
you must contact the court reporter 
directly. We will provide further 
information at the meeting. 

• We will review and consider all 
material presented. Position papers or 
materials may be accepted at the 
discretion of the presiding officer. The 
FAA requests that you provide 10 
copies of all materials for distribution to 
the panel members. You have the choice 
on whether you want to present copies 
of the material to the audience. 

• The meetings are designed to solicit 
public views and information. 
Therefore, we will conduct the meeting 
in an informal and nonadversarial 
manner.

Issued in Kansas City, Missouri, on July 13, 
2004. 
Scott L. Sedgwick, 
Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 04–16349 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF STATE

22 CFR Part 22

[Public Notice 4765] 

RIN 1400–AB94

Schedule of Fees for Consular 
Services, Department of State and 
Overseas Embassies and Consulates; 
Proposed Rule

AGENCY: Bureau of Consular Affairs, 
State.
ACTION: Proposed rule.

SUMMARY: This rule proposes 
adjustments in current fees for consular 
services. These adjusted fees would take 
effect on October 1, 2004. Specifically, 
the rule makes changes in the Schedule 
of Fees for Consular Services 
(‘‘Schedule of Fees’’ or ‘‘Schedule’’). 
The primary objective of the 
adjustments to the Schedule of Fees is 
to ensure that the costs of consular 
services are recovered through user fees 
to the maximum extent appropriate and 
permitted by law. The Department of 
State has reviewed its current consular 
fees in connection with completion of a 
new cost of services study. As a result 
of that review, there are nine proposed 
fee changes on the Schedule, of which 
seven are increases and two are 
decreases of existing fees. Most notably, 
the Schedule increases the Diversity 
Visa Lottery surcharge for immigrant 
visa application from $100 to $375 to 
make this particular surcharge more
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consistent with the costs the 
Department is authorized to recover 
through the surcharge and with the full-
cost recovery basis on which other 
consular fees are set and collected. In 
addition, the Schedule incorporates 
changes in the Department of Homeland 
Security (DHS) fees that the Department 
of State collects on behalf of DHS that 
went into effect on April 30, 2004. 
Certain consular services performed for 
no fee are included in the Schedule so 
that members of the public will be 
aware of significant consular services 
provided by the Department that they 
may request and for which they will not 
be charged. A minor technical change is 
also being made in the Schedule by 
combining the ‘‘no fee’’ service of loan 
processing with the ‘‘no fee’’ services 
relating to the welfare and whereabouts 
of a U.S. citizen.
DATES: Written comments must be 
received on or before August 18, 2004.
ADDRESSES: Interested persons are 
invited to submit written comments to: 
Office of the Executive Director, Bureau 
of Consular Affairs, Department of State, 
Suite H1004, 2401 E Street, NW., 
Washington, DC 20520. Individuals 
submitting written comments are 
requested to identify their comments as 
‘‘Comments on Schedule of Fees.’’ 
Comments so addressed may be 
submitted through the U.S. Postal 
Service or by electronic mail to 
fees@state.gov. This document may also 
be viewed and comments submitted by 
going to the ‘‘regulations.gov’’ Web site 
at http://www.regulations.gov/
index.cfm.
FOR FURTHER INFORMATION CONTACT: 
Phillip Min, Office of the Executive 
Director, Bureau of Consular Affairs, 
telefax: (202) 663–2499; e-mail: 
fees@state.gov.
SUPPLEMENTARY INFORMATION: 

Background 
The majority of the Department of 

State’s consular fees are established 
pursuant to the general user charges 
statute, 31 U.S.C. 9701, and/or 22 U.S.C. 
4219, which, as implemented through 
Executive Order 10718 of June 27, 1957, 
authorizes the Secretary of State to 
establish fees to be charged for official 
services provided by embassies and 
consulates. Fees established under these 
authorities include fees for immigrant 
and nonimmigrant visa processing, for 
fingerprints, and for overseas citizens 
services. In addition, a number of 
statutes address specific fees. Passport 
application fees (including the cost of 
passport issuance and use) are 
authorized by 22 U.S.C. 214, as are fees 
for the execution of passport 

applications. (This provision was 
amended on November 29, 1999, by 
Public Law 106–113, to permit 
collection of a nonrefundable 
application fee subject to promulgation 
of implementing regulations, which are 
at 22 CFR parts 51 and 53.) Section 636 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
Public Law 104–208, 110 Stat. 3009–
703–704 (Sept. 30, 1996), authorizes 
establishment of a diversity visa 
application fee to recover the full costs 
of the visa lottery conducted pursuant to 
Sections 203 and 222 of the Immigration 
and Nationality Act (INA), 8 U.S.C. 
1153, 1202, but to be paid only by those 
who are selected through the lottery 
process and apply for a visa (so that 
those who are selected and apply for a 
visa pay the costs of participation for 
those who registered in the lottery but 
were not selected). Nonimmigrant visa 
reciprocity fees are authorized and, in 
fact, generally required, pursuant to 
Section 281 of the INA, 8 U.S.C. 1351. 
Notwithstanding the general rule of 
reciprocity, however, a cost-based, 
nonimmigrant visa processing fee for 
the machine readable visa (MRV) and 
for a combined border crossing and 
nonimmigrant visa card (BCC) (22 CFR 
41.32) is authorized by Section 140(a) of 
the Foreign Relations Authorization Act, 
Fiscal Years 1994 and 1995, Public Law 
103–236 (April 30, 1994). Certain 
persons are exempted by law or 
regulation from payment of specific 
fees. These exemptions are noted in the 
fee schedule and include the 
nonimmigrant visa fee exemptions set 
forth in 22 CFR 41.107 for certain 
individuals who engage in charitable 
activities or who qualify for diplomatic 
visas. In addition, aliens under age 15 
are in certain circumstances entitled to 
a combined MRV/BCC for a statutorily 
established fee of $13, which is below 
the full cost of service, pursuant to 
Section 410 of Title III of the Commerce, 
Justice, State Appropriations Act 
enacted as part of the Omnibus FY 1999 
Appropriations Act, Public Law 105–
277 (Oct. 21, 1998). Various statutes also 
permit the Department to retain some of 
the consular fees it collects. These are, 
at present, the MRV and BCC fees, the 
passport expedite fee, the fingerprint 
fee, the J Visa Waiver fee, the Diversity 
Visa Lottery fee, and the Affidavit of 
Support fee. 

With the exception of nonimmigrant 
visa reciprocity fees, which are 
established based on the practices of 
other countries, all consular fees are 
established on a basis of cost recovery 
and in a manner consistent with general 
user charges principles, regardless of the 

specific statutory authority under which 
they are promulgated. As set forth in 
OMB Circular A–25, the general policy 
underlying user charges is that a 
reasonable charge should be made to 
each identifiable recipient for a 
measurable unit or amount of 
government service or property from 
which the user derives a special benefit. 
The OMB guidance covers all Federal 
Government activities that convey 
special benefits to recipients beyond 
those that accrue to the general public. 
The Department of State is required to 
review consular fees periodically to 
determine the appropriateness of each 
fee in light of applicable provisions of 
OMB Circular A–25. While services of 
direct benefit to individuals, 
organizations or groups should be paid 
for by the users rather than by taxpayers 
in general, the guidelines state that 
services performed for the primary 
benefit of the general public or the U.S. 
Government should be supported by tax 
revenues. The changes set forth in the 
proposed Schedule of Fees reflect these 
guidelines. 

The last major update of the Schedule 
of Fees was in 2002. Consistent with 
OMB Circular A–25, the Department 
conducted a cost-of-service study to 
determine the current direct and 
indirect costs associated with each 
consular service the Department 
provides, so that the Schedule could be 
updated. The study was supervised by 
the Bureau of Consular Affairs and 
performed with the assistance of an 
independent contractor. The contractor 
and Department staff surveyed and 
visited domestic and overseas consular 
sites handling a representative sample 
of all consular services worldwide. This 
review attempted to identify the fully 
allocated costs of consular services 
(direct and indirect).

In situations where services are 
provided often enough to develop a 
reliable estimate of the average time 
involved, the Schedule generally sets a 
flat service fee. In other situations where 
services are not provided often enough, 
the fee was calculated based on the 
consular hourly rate. In either case, the 
fee is designed to recover some or all—
but not more than—actual fully 
allocated costs the Department expects 
to incur over the period that the 
Schedule will be in effect. When the fee 
is set below costs, the remaining cost is 
either recovered through allocation to 
related services for which fees are 
charged, or will be covered by taxpayers 
through appropriations. (Detailed 
information concerning the 
methodology of the study is available 
from the Bureau of Consular Affairs.) 
Based on this effort and subsequent
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analysis, the Department is now 
proposing adjustments to the Schedule 
of Fees. Notable changes to the schedule 
are discussed below. 

File Search and Verification of U.S. 
Citizenship 

The fee to search Department of State 
files to verify an applicant’s U.S. 
citizenship is being increased from $45 
to $60. The $60 fee is still well below 
the actual cost of the service, and the 
remaining costs will continue to be 
recovered through the passport fee 
because this file search is almost always 
associated with a passport application. 
The fee is set slightly higher than the 
$55 adult passport application fee 
(which remains unchanged in the 
proposed Schedule) in order to 
encourage applicants to provide 
adequate citizenship documentation 
when applying for a passport rather 
than to request a costly, time-intensive 
file search by the Department to verify 
their U.S. citizenship. The fee remains 
below cost, however, to mitigate its 
impact on U.S. citizens who have lost 
all identification and need to have their 
citizenship verified by the Department 
of State so that they may obtain a 
replacement passport. 

Diversity Visa Lottery Surcharge for 
Immigrant Visa Application 

The Schedule increases the Diversity 
Visa (DV) Lottery surcharge for a 
diversity immigrant visa application 
from $100 to $375. The Department has 
legal authority to collect the surcharge 
only from persons who are selected 
through the lottery process and 
therefore qualify to apply for a DV visa, 
and to set it at a level sufficient to cover 
the entire cost of running the lottery. 
The current $100 DV fee recovers only 
some of the costs of the program, with 
remaining costs recovered through 
appropriations. In order to make the DV 
surcharge more consistent with the costs 
the Department is authorized to recover 
through the surcharge and with the full-
cost recovery basis on which other 
consular fees are set and collected, the 
proposed increase allows for full 
recovery of all costs, both direct and 
indirect, from those who are selected 
through the lottery process and apply 
for a DV visa. The fee will continue to 
be collected from everyone selected in 
the lottery who pursues an application 
for DV status. 

Affidavit of Support Review 
The Affidavit of Support Review fee 

is charged domestically for all Affidavits 
of Support reviewed at the National 
Visa Center to ensure that they are 
properly completed before they are 

forwarded to a consular post for 
adjudication. The fee is being increased 
from $65 to $70 to reflect the increase 
in the cost of providing this service to 
immigrant visa applicants. The actual 
cost of the service will be recovered in 
its entirety from the applicant through 
this increased fee. 

Determining Returning Resident Status 
The fee for this service has increased 

from $360 to $400. Even with the 
increase, the full costs for this service 
will not be recovered from the 
applicant. The balance of the costs 
associated with this service will still be 
recovered through the Immigrant Visa 
(IV) fee because immigrant visa 
applicants themselves may eventually 
benefit from the service of determining 
returning resident status. The $40 
increase in the fee is based on 
maintaining this fee at the same 
percentage of the actual cost of service 
as the percentage used previously to set 
this particular fee.

Transportation Letter for Legal 
Permanent Residents of the U.S. 

The proposed Schedule decreases the 
fee for a transportation letter issued to 
a Legal Permanent Resident Alien 
(LPRA) who needs a transportation 
letter to reenter the U.S. from $300 to 
$165. The new fee reflects the unit cost 
for this service as determined by the 
recent cost-of-service study. 

Waiver of 2 Year Residency 
Requirement 

The fee for this service has decreased 
by $15, from $230 to $215. The fee 
reflects the actual cost of providing this 
service to J visa applicants as 
determined by the recent cost-of-service 
study. 

Processing Letters Rogatory and 
Foreign Sovereign Immunities Act 
(FSIA) Judicial Assistance Cases 

The fee for these services will 
increase from $650 to $735. As with the 
fee for the service of determining 
returning resident status, this $735 does 
not recover the full cost of the service. 
The remaining costs are recovered 
through appropriations because it is in 
the interest of the United States 
Government to support these 
international legal processes. The $85 
increase in the fee is based on 
recovering the same percentage of the 
actual cost of service as was recovered 
by the previous fee. 

Consular Time 
The Schedule raises from $235 to 

$265 the fee charged on an hourly basis 
for consular time. This fee is charged for 

fee services performed away from the 
office or after normal working hours. It 
is also the fee that is used as the basis 
for fees for other services that are based 
on consular time calculations, including 
services related to vessels and seamen, 
attending or taking depositions, sealing 
and certifying depositions (increasing 
the fee from $60 to $70), supervising 
and swearing in witnesses for telephone 
depositions, and making arrangements 
for a deceased non-U.S. citizen family 
member. The $265 reflects the actual 
unit cost of this service on a full-cost 
recovery basis, as determined by the 
most recent cost-of-service study. 

Loan Processing 
The current Schedule lists loan 

processing as item 13 and a separate ‘‘no 
fee’’ service in the category of arrests, 
welfare and whereabouts, and related 
services under the heading of Overseas 
Citizens Services. In the new schedule, 
this item is being combined with item 
12, which is assistance regarding the 
welfare and whereabouts of a U.S. 
citizen, including child custody 
inquiries. This is a purely technical 
change in the Schedule to shorten it and 
reflect that the kinds of loans covered by 
former item 13 are aspects of the 
Department’s no-fee welfare and 
whereabouts work. 

Regulatory Findings 

Administrative Procedure Act 
The Department is publishing this 

rule as a proposed rule with a 30-day 
provision for public comments. 

Regulatory Flexibility Act 
The Department of State, in 

accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), has 
reviewed this regulation and, by 
approving it, certifies that this rule will 
not have a significant economic impact 
on a substantial number of small entities 
as defined in 5 U.S.C. 601(6). 

Unfunded Mandates Reform Act of 1995
This rule will not result in the 

expenditure by state, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any year and it will not significantly 
or uniquely affect small governments. 
Therefore, no actions were deemed 
necessary under the provisions of the 
Unfunded Mandates Reform Act of 
1995. 

Small Business Regulatory Enforcement 
Fairness Act of 1996

This rule is not a major rule as 
defined by section 804 of the Small 
Business Regulatory Enforcement Act of 
1996. This rule will not result in an
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annual effect on the economy of $100 
million or more; a major increase in 
costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of the United States-based 
companies to compete with foreign-
based companies in domestic and 
export markets. 

Executive Order 12866
The Department of State does not 

consider this rule to be a ‘‘significant 
regulatory action’’ under Executive 
Order 12866, section 3(f), Regulatory 
Planning and Review. In addition, the 
Department is exempt from Executive 
Order 12866 except to the extent that it 
is promulgating regulations in 
conjunction with a domestic agency that 
are significant regulatory actions. The 
Department has nevertheless reviewed 
the regulation to ensure its consistency 
with the regulatory philosophy and 
principles set forth in that Executive 
Order. In addition, OMB has been 
provided with an information copy of 
the proposed regulation. 

Executive Order 12988: Civil Justice 
Reform 

The Department has reviewed this 
regulation in light of sections 3(a) and 
3(b)(2) of Executive Order No. 12988 to 
eliminate ambiguity, minimize 
litigation, establish clear legal 
standards, and reduce burden. 

Executive Order 13132
This regulation will not have 

substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with section 6 of Executive 
Order 13132, it is determined that this 
rule does not have sufficient federalism 
implications to warrant the preparation 
of a federalism summary impact 
statement. 

Paperwork Reduction Act 
This rule does not impose any new 

reporting or record-keeping 
requirements.

List of Subjects in 22 CFR Part 22

Consular services, Fees, Schedule of 
fees for consular services, Passports and 
visas.

Accordingly, an amendment to part 
22 CFR part 22 is proposed as follows:

PART 22—[AMENDED] 

1. The authority citation for part 22 
continues to read as follows:

Authority: 8 U.S.C. 1153 note, 1351, 1351 
note; 10 U.S.C. 2602(c); 22 U.S.C. 214, 
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C. 
9701; Pub. L. 105–277, 112 Stat. 2681 et seq.; 
E.O. 10718, 22 FR 4632, 3 CFR, 1954–1958 
Comp., p. 382; E.O. 11295, 31 FR 10603, 3 
CFR, 1966–1970 Comp., p. 570.

2. Section 22.1 is revised to read as 
follows:

§ 22.1 Schedule of fees. 

The following table sets forth the U.S. 
Department of State’s Schedule of Fees 
for Consular Services:

SCHEDULE OF FEES FOR CONSULAR SERVICES 

Item No. Fee. 

Passport and Citizenship Services
1. Passport Execution: Required for first-time applicants and others who must apply in person [01—Pass-

port Execution].
$30. 

2. Passport Application Services for: 
(a) Applicants age 16 or over (including renewals) [02–Adult Passport] ................................................. $55. 
(b) Applicants under age 16 [03—Minor Passport] .................................................................................. $40. 
(c) Passport amendments (extension of validity, name change, etc.) [04—Amendment] ....................... No fee. 

3. Expedited service: Three-day processing and/or in-person service at a U.S. Passport Agency (not ap-
plicable abroad) [Expedited Service].

$60. 

4. Exemptions: The following applicants are exempted from passport fees: 
(a) Officers or employees of the United States and their immediate family members (22 U.S.C. 214) 

and Peace Corps Volunteers and Leaders (22 U.S.C. 2504(a)) proceeding abroad or returning to 
the United States in the discharge of their official duties [05—Passport Exempt].

No fee. 

(b) U.S. citizen seamen who require a passport in connection with their duties aboard an American 
flag vessel (22 U.S.C. 214) [05—Passport Exempt].

No fee. 

(c) Widows, children, parents, or siblings of deceased members of the Armed Forces proceeding 
abroad to visit the graves of such members (22 U.S.C. 214) [05–Passport Exempt].

No fee. 

(d) Employees of the American National Red Cross proceeding abroad as members of the Armed 
Forces of the United States (10 U.S.C. 2603) [05—Passport Exempt].

No fee. 

5. Travel Letter: Provided as an emergency accommodation to a U.S. citizen returning to the United 
States when the consular officer is unable to issue a passport book. (Consular time charges, item 75, 
may apply) [06—U.S.C. Travel Letter].

No fee. 

16. File search and verification of U.S. citizenship: When applicant has not presented evidence of citizen-
ship and previous records must be searched (except for an applicant abroad whose passport was sto-
len or lost abroad or when one of the exemptions is applicable) [07–PPT File Search] 

$60. 

7. Application for Report of Birth Abroad of a Citizen of the United States [08—Report Birth Abroad] ......... $65. 
(item no. 8 through 10 vacant)

Overseas Citizens Services
Arrests, Welfare and Whereabouts, and Related Services

11. Arrest and prison visits .............................................................................................................................. No fee. 
12. Assistance regarding the welfare and whereabouts of a U.S. citizen, including child custody inquiries 

and processing of repatriation and emergency dietary assistance loans.
No fee. 

(item no. 13 vacant)

Death and Estate Services
14. Assistance to next-of-kin: 

(a) After the death of a U.S. citizen abroad (providing assistance in disposition of remains, making ar-
rangements for shipping remains, issuing Consular Mortuary Certificate, and providing up to 20 
original Consular Reports of Death).

No fee. 
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Item No. Fee. 

(b) Making arrangements for a deceased non-U.S. citizen family member (providing assistance in 
shipping or other disposition of remains of a non-U.S. citizen) [11—Non U.S.C. Death].

Consular time (item 75) plus ex-
penses. 

15. Issuance of Consular Mortuary Certificate on behalf of a non-U.S. citizen [12—Non-U.S.C. Mort Cert] $60. 
16. Acting as a provisional conservator of estates of U.S. citizens: 

(a) Taking possession of personal effects; making an inventory under an official seal (unless signifi-
cant time and/or expenses incurred).

No fee. 

(b) Overseeing the appraisal, sale, and final disposition of the estate, including disbursing funds, for-
warding securities, etc. (unless significant time and/or expenses incurred).

No fee. 

(c) For services listed in 16(a) or (b) when significant time and/or expenses are incurred [13—Estate 
Costs].

Consular time (item 75) and/or ex-
penses. 

(Items no. 17 through 20 vacant)

Nonimmigrant Visa Services
21. Nonimmigrant visa application and border crossing card processing fees (per person): 

(a) Nonimmigrant visa [21—MRV Processing] ......................................................................................... $100. 
(b) Border crossing card—10 year (age 15 and over) [22—BCC 10 Year] ............................................. $100. 
(c) Border crossing card—5 year (under age 15). For Mexican citizen, if parent or guardian has or is 

applying for a border crossing card [23—BCC 5 Year].
$13. 

22. Exemptions from nonimmigrant visa application processing fee: 
(a) Applicants for A, G, C–3, NATO and diplomatic visas as defined in 22 CFR 41.26 [24—MRV Ex-

empt].
No fee. 

(b) Applicants for J visas participating in official U.S. Government-sponsored educational and cultural 
exchanges [24—MRV Exempt].

No fee. 

(c) Replacement machine-readable visa when the original visa was not properly affixed or needs to 
be reissued through no fault of the applicant [24—MRV Exempt].

No fee. 

(d) Applicants exempted by international agreement as determined by the Department, including 
members and staff of an observer mission to United Nations Headquarters recognized by the UN 
General Assembly, and their immediate families [24—MRV Exempt].

No fee. 

(e) Applicants traveling to provide charitable services as determined by the Department [24—MRV 
Exempt].

No fee. 

(f) U.S. Government employees traveling on official business [24—MRV Exempt] ................................ No fee. 
23. Nonimmigrant visa issuance fee, including border-crossing cards [25—NIV Issuance Reciprocal] ......... Reciprocal. 
24. Exemptions from nonimmigrant visa issuance fee: 

(a) An official representative of a foreign government or an international or regional organization of 
which the U.S. is a member; members and staff of an observer mission to United Nations Head-
quarters recognized by the UN General Assembly; and applicants for diplomatic visas as defined 
under item 22(a); and their immediate families [26—NIV Issuance Exempt].

No fee. 

(b) An applicant transiting to and from the United Nations Headquarters [26—NIV Issuance Exempt] No fee. 
(c) An applicant participating in a U.S. Government-sponsored program [26—NIV Issuance Exempt] .. No fee. 
(d) An applicant traveling to provide charitable services as determined by the Department [26—NIV 

Issuance Exempt].
No fee. 

(Items no. 25 through 30 vacant)

Immigrant and Special Visa Services
31. Filing immigrant visa petition (collected for the Bureau of U.S. Citizenship and Immigration Services): 

(a) Petition to classify status of alien relative for issuance of immigrant visa [81—USCIS I–130 Peti-
tion].

$185. 

(b) Petition to classify orphan as an immediate relative [82—USCIS I–600 Petition] ............................. $525. 
32. Immigrant visa application processing fee (per person) [31—IV Application] ........................................... $335. 
33. Diversity Visa Lottery surcharge for lottery participation (per person applying for an immigrant visa as 

a result of the lottery program) [32—DV Processing].
$375. 

34. Affidavit of Support Review (only when AOS is reviewed domestically) .................................................. $70. 
35. Special visa services: 

(a) Determining Returning Resident Status [33—Returning Resident] .................................................... $400. 
(b) Transportation letter for Legal Permanent Residents of U.S. [34—LPR Transportation Letter] ........ $165. 
(c) Waiver of 2-year residency requirement [J Waiver] ............................................................................ $215. 
(d) Waiver of immigrant visa ineligibility (collected for the Bureau of U.S. Citizenship and Immigration 

Services) [83—IV Waiver].
$250. 

(e) Refugee or significant public benefit parole case processing [35—Refugee/Parole] ......................... No fee. 
(f) U.S. visa fingerprinting [36—Fingerprints] ........................................................................................... $85. 

(Item no. 36 through 40 vacant)

Documentary Services
41. Providing notarial service: 

(a) First service (seal) [41—Notarial] ........................................................................................................ $30. 
(b) Each additional seal provided at the same time in connection with the same transaction [42—Ad-

ditional Notar].
$20. 

42. Certification of a true copy or that no record of an official file can be located (by a post abroad): 
(a) First copy [43—Certified Copy] ........................................................................................................... $30. 
(b) Each additional copy provided at the same time [44—Additional Copy] ............................................ $20. 

43. Provision of documents, certified copies of documents, and other certifications by the Department of 
State (domestic): 
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Item No. Fee. 

(a) Documents relating to births, marriages, and deaths of U.S. citizens abroad originally issued by a 
U.S. Embassy or Consulate.

$30. 

(b) Issuance of Replacement Report of Birth Abroad .............................................................................. $30. 
(c) Certified copies of documents relating to births and deaths within the former Canal Zone of Pan-

ama from records maintained by the Canal Zone Government from 1904 to September 30, 1979.
$30. 

(d) Certifying a copy of a document or extract from an official passport record ..................................... $30. 
(e) Certifying that no record of an official file can be located [45—Brth/Mar/Death/No Record] ............. $30. 
(f) Each additional copy provided at same time [46—Additional Cert] .................................................... $20. 

44. Authentications (by posts abroad): 
(a) Authenticating a foreign notary or other foreign official seal or signature .......................................... $30. 
(b) Authenticating a U.S. federal, state, or territorial seal ........................................................................ $30. 
(c) Certifying to the official status of an officer of the United States Department of State or of a for-

eign diplomatic or consular officer accredited to or recognized by the United States Government.
$30. 

(d) Each authentication [47—Authentication] ........................................................................................... $30. 
45. Exemptions: Notarial, certification, and authentication fees or passport file search fees will not be 

charged when the service is performed: 
(a) At the direct request of any federal government agency, any state or local government, the Dis-

trict of Columbia, or any of the territories or possessions of the United States (unless significant 
costs would be incurred) [48—Documents Exempt].

No fee. 

(b) With respect to documents to be presented by claimants, beneficiaries, or their witnesses in con-
nection with obtaining federal, state, or municipal benefits [48—Documents Exempt].

No fee. 

(c) For U.S. citizens outside the United States preparing ballots for any public election in the United 
States or any of its territories [48—Documents Exempt].

No fee. 

(d) At the direct request of a foreign government or an international agency of which the United 
States is a member if the documents are for official noncommercial use [48—Documents Exempt].

No fee. 

(e) At the direct request of a foreign government official when appropriate or as a reciprocal courtesy 
[48—Documents Exempt].

No fee. 

(f) At the request of direct hire U.S. Government personnel, Peace Corps volunteers, or their depend-
ents stationed or traveling officially in a foreign country [48—Documents Exempt].

No fee. 

(g) With respect to documents whose production is ordered by a court of competent jurisdiction [48—
Documents Exempt].

No fee. 

(h) With respect to affidavits of support for immigrant visa applications [48—Documents Exempt] ....... No fee. 
(i) With respect to endorsing U.S. Savings Bonds Certificates [48—Documents Exempt] ..................... No fee. 

(Item no. 46 through 50 vacant)

Judicial Assistance Services
51. Processing letters rogatory and Foreign Sovereign Immunities Act (FSIA) judicial assistance cases, in-

cluding providing seal and certificate for return of letters rogatory executed by foreign officials: [51—Let-
ters Rogatory] 

$735. 

[52—FSIA] ........................................................................................................................................................ $735. 
52. Taking depositions or executing commissions to take testimony: 

(a) Scheduling/arranging appointments for depositions, including depositions by video teleconference 
(per daily appointment) [53—Arrange Depo].

$475. 

(b) Attending or taking depositions, or executing commissions to take testimony (per hour or part 
thereof) [54—Depose/Hourly].

$265 per hour plus expenses. 

(c) Swearing in witnesses for telephone depositions [55—Telephone Oath] .......................................... $265. 
(d) Supervising telephone depositions (per hour or part thereof over the first hour) [56—Supervise Tel 

Depo].
$265 per hour plus expenses. 

(e) Providing seal and certification of depositions [57—Deposition Cert] ................................................ $70. 
53. Exemptions: Deposition or executing commissions to take testimony. Fees will not be charged when 

the service is performed: 
(a) At the direct request of any federal government agency, any state or local government, the Dis-

trict of Columbia, or any of the territories or possessions of the United States (unless significant 
time required and/or expenses would be incurred) [58—Judicial Exempt].

No fee. 

(b) Executing commissions to take testimony in connection with foreign documents for use in criminal 
cases when the commission is accompanied by an order of Federal court on behalf of an indigent 
party [59—Indigent Test].

No fee. 

(Item no. 54 through 60 vacant)

Services Relating to Vessels and Seamen
61. Shipping and Seaman’s services: Including but not limited to, recording a bill of sale of a vessel pur-

chased abroad, renewal of a marine radio license, and issuance of certificate of American ownership 
[61—Shipping Bill of Sale].

Consular time (Item 75) plus ex-
penses. 

[62—Shipping Radio Lisc] ................................................................................................................................ Consular time (Item 75) plus ex-
penses. 

[63—Shipping Cert AM Own] ........................................................................................................................... Consular time (Item 75) plus ex-
penses. 

[64—Shipping Misc] ......................................................................................................................................... Consular time (Item 75) plus ex-
penses. 

(Item no. 62 through 70 vacant)

Administrative Services
71. Non-emergency telephone calls [70—Toll Call Cost] ................................................................................ Long distance charge plus. 
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Item No. Fee. 

[71—Toll Cost Surcharge] ................................................................................................................................ $10. 
72. Setting up and maintaining a trust account: For one year or less to transfer funds to or for the benefit 

of a U.S. citizen in need in a foreign country [73—OCS Trust].
$30. 

73. Transportation charges incurred in the performance of fee and no-fee services when appropriate and 
necessary [74—Transportation].

Expenses incurred. 

74. Return check processing fee [75—Return Check] .................................................................................... $25. 
75. Consular time charges: As required by this schedule and for fee services performed away from the of-

fice or during after-duty hours (per hour or part thereof/per consular employee) [76—Consular Time].
$265. 

76. Photocopies (per page) [77—Photocopy] .................................................................................................. $1. 
(Item no. 77 through 80 vacant) 

Dated: July 7, 2004. 
Grant S. Green, 
Under Secretary of State for Management, 
Department of State.
[FR Doc. 04–16363 Filed 7–16–04; 8:45 am] 
BILLING CODE 4710–06–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Part 1 

[REG–106681–02] 

RIN 1545–BA59 

Modification of Check the Box; Hearing 
Cancellation

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Cancellation of notice of public 
hearing on proposed rulemaking. 

SUMMARY: This document provides 
notice of cancellation of a public 
hearing on proposed rulemaking that 
clarify that qualified REIT subsidiaries, 
qualified subchapter S subsidiaries, and 
single owner eligible entities that are 
disregarded as entities separate from 
their owners are treated as separate 
entities for purposes of any Federal tax 
liability for which the entity is liable.
DATES: The public hearing originally 
scheduled for Thursday, July 22, 2004, 
at 10 a.m., is cancelled.
FOR FURTHER INFORMATION CONTACT: 
Treena Garrett of the Publications and 
Regulations Branch, Legal Processing 
Division, Associate Chief Counsel 
(Procedure and Administration), (202) 
622–7180 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking and notice of 
public hearing that appeared in the 
Federal Register on Thursday, April 1, 
2004, (69 FR 17117), announced that a 

public hearing was scheduled for 
Thursday, July 22, 2004, at 10 a.m. in 
the Auditorium, Internal Revenue 
Service Building, 1111 Constitution 
Avenue, NW., Washington, DC. The 
subject of the public hearing is proposed 
regulations under sections 856 and 1361 
of the Internal Revenue Code. The 
public comment period for these 
proposed regulations expired on 
Wednesday, June 30, 2004. Outlines of 
oral comments were due on Thursday, 
July 1, 2004. 

The notice of proposed rulemaking 
and notice of public hearing instructed 
those interested in testifying at the 
public hearing to submit a request to 
speak and an outline of the topics to be 
addressed. As of Tuesday, July 13, 2004, 
no one has requested to speak. 
Therefore, the public hearing scheduled 
for Thursday, July 22, 2004, is 
cancelled.

Cynthia E. Grigsby, 
Acting Chief, Publications and Regulations 
Branch, Legal Processing Division, Associate 
Chief Counsel (Procedure and 
Administration).
[FR Doc. 04–16234 Filed 7–16–04; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Part 1 

[REG–121475–03] 

RIN 1545–BC61 

Qualified Zone Academy Bonds; 
Obligations of States and Political 
Subdivisions; Hearing

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Cancellation of notice of public 
hearing on proposed rulemaking. 

SUMMARY: This document provides 
notice of cancellation of a public 
hearing on proposed rulemaking 
relating to qualified zone academy 
bonds and the obligations of States and 
political subdivisions.

DATES: The public hearing originally 
scheduled for Wednesday, July 21, 
2004, at 10 a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT: Guy 
R. Traynor of the Publication & 
Regulations Branch, Procedures & 
Administration, Associate Chief 
Counsel, 202–622–3693 (not a toll-free 
number).

SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking and notice of 
public hearing that appearing in the 
Federal Register on Friday, March 26, 
2004 (69 FR 15747), announced that a 
public hearing was scheduled for July 
21, 2004 at 10 a.m., in the auditorium 
of the Internal Revenue Building, 1111 
Constitution Avenue, NW., Washington, 
DC. The subject of the public hearing is 
proposed regulations under section 
1397E, of the Internal Revenue Code. 
The public comment period for these 
proposed regulations expired on June 
24, 2004. 

The notice of proposed rulemaking 
and notice of public hearing instructed 
those interested in testifying at the 
public hearing to submit a request to 
speak and an outline of topics to be 
addressed by July 12, 2004. As of July 
13, 2004, no one has requested to speak. 
Therefore, the public hearing scheduled 
for July 21, 2004, is cancelled.

Guy R. Traynor, 

Federal Register Liaison, Publications & 
Regulations Br., Legal Processing Division, 
Associate Chief Counsel (Procedures & 
Administration).
[FR Doc. 04–16235 Filed 7–16–04; 8:45 am] 

BILLING CODE 4830–01–P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 902 

[SATS No. AK–006] 

Alaska Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We are announcing receipt of 
a proposed amendment to the Alaska 
regulatory program (hereinafter, the 
‘‘Alaska program’’) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA or the Act). Alaska 
proposes revisions to and additions of 
rules about the description of hydrology 
and geology; protection of fish and 
wildlife; protection of the hydrologic 
balance; the requirement that certain 
plans be designed, constructed, and/or 
certified by a registered professional 
engineer; the small operator assistance 
program; bonding; topsoil protection; 
the western alkaline mine initiative; 
design precipitation events; stream 
channel protection; impoundment 
design and construction; water 
monitoring; blasting; coal mine waste, 
refuse piles and excess spoil; thick and 
thin overburden; auger mining; 
inspection of abandoned sites; 
administrative procedures for civil 
penalties; individual civil penalties; 
petitions to designate areas unsuitable 
for mining; underground mining, 
subsidence, and replacement of 
drinking water supplies; extraction of 
coal incidental to extraction of other 
minerals; and definitions. Alaska also 
proposed to demonstrate that a 
reference to the Alaska Dam Safety rules 
incorporates the hazard evaluation in 
accordance with the Natural Resources 
Conservation Service (NRCS) Technical 
Release 60 (TR–60); the necessity for an 
exemption from topsoil removal where 
permafrost or cold weather conditions 
exist in the State, that the Commissioner 
of the Alaska Program (Commissioner) 
can determine who should approve 
minimum requirements for shrub 
stocking and planting arrangements on 
land where the post-mining land use is 
designated as fish and wildlife habitat, 
recreation, shelter belts, and forestry; 
that no prime farmlands exist in the 
State; and that notarization of a certified 
statement in a bond release application 
is not necessary for the statement to be 
enforceable. Alaska intends to revise its 
program to be consistent with the 

corresponding Federal regulations and 
SMCRA. 

This document gives the times and 
locations that the Alaska program and 
proposed amendment to that program 
are available for your inspection, the 
comment period during which you may 
submit written comments on the 
amendment, and the procedures that we 
will follow for the public hearing, if one 
is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., m.d.t. August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak until 
4 p.m., m.d.t. on August 3, 2004.
ADDRESSES: You may submit comments, 
identified by AK–006, by any of the 
following methods:

• E-mail: jfulton@osmre.gov. Include 
AK–006 in the subject line of the 
message. 

• Mail: James F. Fulton, Chief, Denver 
Field Division Office of Surface Mining 
Reclamation and Enforcement, P.O. Box 
No. 4666, Denver, CO 80201–6667. 

• Hand Delivery/Courier: James F. 
Fulton, Chief Denver Field Division, 
Office of Surface Mining, Reclamation 
and Enforcement, 1999 Broadway, Suite 
3320, Denver, CO 80202–5733. 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Alaska program, 
this amendment, a listing of any 
scheduled public hearings, and all 
written comments received in response 
to this document at the addresses listed 
below during normal business hours, 
Monday through Friday, excluding 
holidays. You may receive one free copy 
of the amendment by contacting Office 
of Surface Mining Reclamation and 
Enforcement (OSM’s) Denver Field 
Division. In addition, you may review a 
copy of the amendment during regular 
business hours at the following 
locations:
James F. Fulton, Chief, Denver Field 

Division, Office of Surface Mining 
Reclamation and Enforcement, P.O. 
Box No. 4666, 1999 Broadway, Suite 
3320, Denver, CO 80201–6667, 303–
844–1400 extension 1424, 
jfulton@osmre.gov. 

Stan Foo, Mining Chief, Division of 
Mining, Land and Water, Alaska 
Department of Natural Resources, 550 
W. 7th Avenue, Suite 900D, 
Anchorage, AK 99501, (907) 269–
8503, stanf@dnr.state.ak.us.

FOR FURTHER INFORMATION CONTACT: 
James F. Fulton Telephone: 303–844–
1400 ext. 1442. Internet: 
Jfulton@osmre.gov.

SUPPLEMENTARY INFORMATION:
I. Background on the Alaska Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Alaska Program 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its State program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Alaska 
program on March 23, 1983. You can 
find background information on the 
Alaska program, including the 
Secretary’s findings, the disposition of 
comments, and conditions of approval 
of the Alaska program in the March 23, 
1983, Federal Register (48 FR 12274). 
You can also find later actions 
concerning Alaska’s program and 
program amendments at 30 CFR 902.10, 
902.15 and 902.16. 

II. Description of the Proposed 
Amendment 

By letter dated May 11, 2004, Alaska 
sent us a proposed amendment to its 
program, (State Amendment Tracking 
System (SATS) No. AK–006, 
administrative record No. AK–9) under 
SMCRA (30 U.S.C. 1201 et seq.). Alaska 
sent the amendment in response to 
portions of letters dated May 7, 1986, 
December 16, 1988, February 7, 1990, 
June 4, 1996, and June 19, 1997 
(administrative record Nos. AK–01, AK–
03, AK–06, AK–07 and AK–09), that we 
sent to Alaska in accordance with 30 
CFR 732.17(c). Alaska also submitted 
the amendment in response to required 
program amendments codified at 30 
CFR 902.16(a) and (b). Alaska submitted 
one provision at its own initiative. The 
full text of the program amendment is
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available for you to read at the locations 
listed above under ADDRESSES. 

Specifically, Alaska proposes to make 
the following additions or revisions to 
its rules.

Description of Hydrology and Geology 
Revise 11 Alaska Annotated Code 

(AAC) 90.043(b), concerning hydrology 
and geology, to require that all water 
quality analyses performed to meet the 
requirements of 11 AAC 90.043, 11 AAC 
90.047, or 11 AAC 90.049, must be 
conducted according to the 
methodology in the most current edition 
of the Standard Methods for the 
Examination of Water and Wastewater, 
or the methodology in 40 CFR 136 and 
40 CFR 434. 

Revise 11 AAC 90.045(a) by requiring 
a description of the geology within the 
permit and adjacent areas to include the 
deeper of either the stratum 
immediately below the lowest coal seam 
to be mined or any aquifer below the 
lowest coal seam to be mined which 
may be adversely impacted by mining, 
and to require that the description shall 
include the areal and structural geology 
of the permit and adjacent areas, and 
other parameters which influence the 
required reclamation and the 
occurrence, availability, movement, 
quantity, and quality of potentially 
impacted surface and ground waters. 

Add 11 AAC 90.045(b) to require that 
test borings, or core samples from the 
proposed permit area must be collected 
and analyzed down to and including the 
deeper of either the stratum 
immediately below the lowest coal seam 
to be mined, or any aquifer below the 
lowest coal seam to be mined that may 
be adversely impacted, and to state what 
the analysis must include. 

Add 11 AAC 90.045(c) to allow the 
Commissioner to require, at his or her 
discretion, that test borings or core 
samplings be collected and analyzed to 
greater depths within the proposed 
permit area or, for the area outside the 
proposed permit area, to provide for 
evaluation of the impact of the proposed 
activities on the hydrologic balance. 

Add 11 AAC 90.045(d) to require that 
an application for an underground mine 
include a separate description of the 
geology of the area proposed to be 
affected by surface operations and 
facilities, surface land overlying coal to 
be mined, and the coal to be mined, and 
to state what must be included in the 
description. 

Protection of Fish and Wildlife 
Add 11 AAC 90.045(e) to provide an 

opportunity for an applicant to request 
that the requirements of 11 AAC 
90.045(b) and (d) be waived, and require 

that the Commissioner will, in his or her 
discretion, grant the request upon a 
written determination that the 
requirement is unnecessary because 
other equivalent information is 
available. 

Revise 11 AAC 90.057, concerning 
fish and wildlife information, by adding 
that upon request, the Commissioner 
shall provide the resource information 
and the protection and enhancement 
plan to the U.S. Department of the 
Interior, Fish and Wildlife Service 
(Service) regional or field office for their 
review, and that the information shall 
be provided within 10 days of receipt of 
the request from the Service. 

Revise 11 AAC 90.457(c)(3) to require, 
for areas to be developed for fish and 
wildlife habitat, recreation, shelter belts, 
or forest products, that minimum 
stocking and planting arrangements be 
specified by the Commissioner, or his 
designee, on the basis of local 
conditions. 

Protection of the Hydrologic Balance 
Add 11 AAC 90.085(e), concerning 

the plan for protection of the hydrologic 
balance, to tie the cumulative 
hydrologic impact assessment to the 
‘‘cumulative impact area.’’

Revise 11 AAC 90.349(l), concerning 
discharge of water or coal mine waste 
into an underground mine, to prohibit 
such discharge unless the operator 
demonstrates that the discharge will 
minimize disturbance to the hydrologic 
balance on the permit area, prevent 
material damage outside the permit area 
and otherwise eliminate public hazards 
resulting from surface mining activities. 

Design, Construction and/or 
Certification By a Registered 
Professional engineer 

Revised 11 AAC 90.089(a)(1) and 
90.336(a) to require that the design and 
construction of a siltation structure, 
temporary or permanent impoundment, 
and coal mine waste dam or 
embankment, be prepared and certified 
by, or under the direction of, a 
registered professional engineer who is 
experienced or trained in the design and 
construction of impoundments. 

Revise 11 AAC 90.337(a) to require 
that each permanent or temporary 
impoundment must be inspected by, or 
under the supervision of, a registered 
professional engineer or other qualified 
professional specialist under the 
direction of a professional engineer, and 
that the professional engineer or 
specialist shall be experienced or 
trained in the construction of 
impoundments. 

Revise 11 AAC 90.491(f)(1) to require 
that plans and drawings for primary 

roads be prepared by, or under the 
direction of, and certified by a qualified 
registered professional engineer or a 
qualified registered professional land 
surveyor, with experience or training in 
the design and construction of roads. 

Small Operator Assistance Program 
Revise 11 AAC 90.173(a)(2), to allow 

eligibility for assistance under the small 
operator assistance program if the 
applicant establishes that the probable 
total, actual, and attributed production 
for each year of the permit will not 
exceed 300,000 tons. 

Revise 11 AAC 90.173(b)(2) and (3) to 
determine that production will be 
attributed to the applicant based upon, 
respectively, (1) the pro rata share of 
coal produced by operations in which 
the applicant owns more than ten 
percent interest, or (2) all coal produced 
by persons who own more than ten 
percent of the applicant or who directly 
or indirectly control the applicant by 
reason of stock ownership, direction of 
the management, or in any other 
manner. 

Revise 11 AAC 90.179(a), concerning 
data required in an application for small 
operator assistance, to allow the 
Commissioner to require, in order for 
the applicant to determine the probable 
hydrologic consequences of the 
operation, drilling and a statement of 
the results of test borings or core 
samplings from the proposed permit 
area. 

Add 11 AAC 90.179(b) to require data, 
in an application for assistance under 
the small operator program, sufficient 
for (1) the development of cross-section 
maps and plans required by 11 AAC 
90.065, (2) the collection of 
archaeological and historic information 
and related plans required by 11 AAC 
90.041 and any other archaeological and 
historic information required by the 
Commissioner, (3) pre-blast surveys 
required by 11 AAC 90.373, (4) the 
collection of site-specific resources 
information, (5) the production of 
protection and enhancement plans for 
fish and wildlife habitats required by 11 
AAC 90.057 and 11 AAC 90.423, and (6) 
information and plans for any other 
environmental values required by the 
Commissioner under the Act.

Add 11 AAC 90.179(c) to require that 
data collected under the small operator 
assistance program must be made 
available to interested persons as 
provided in Alaska Statutes (AS) 
27.21.100. 

Revise 11 AAC 90.185(a)(4) and (5) to 
require that an applicant for assistance 
under the small operator program shall 
reimburse the department for the cost of 
services rendered under 11 AAC 90.179

VerDate jul<14>2003 16:59 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00023 Fmt 4702 Sfmt 4702 E:\FR\FM\19JYP1.SGM 19JYP1



42922 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

if the applicant has actual and attributed 
production of coal exceeding 300,000 
tons during any consecutive 12-month 
period during the term of the permit for 
which the assistance is provided; or 
transfers, sells, or assigns the permit to 
another person whose total actual and 
attributed production exceeds 300,000 
tons during any consecutive 12-month 
period of the remaining term of the 
permit (in this case, the applicant and 
its successor are jointly and severally 
obligated to reimburse the department). 

Bonding 
Revise 11 AAC 90.201(d), concerning 

incremental bonding, to require that the 
independent increments must be of 
sufficient size and configuration to 
provide for efficient reclamation 
operations should reclamation by the 
regulatory authority become necessary. 

Add 11 AAC 90.201(f), concerning the 
requirement to file a bond, to require 
that the operator maintain adequate 
bond coverage at all times and to state 
that, except as provided in 11 AAC 
90.209(c), operating without a bond is a 
violation of a condition upon which the 
permit is issued. 

Revise 11 AAC 90.211(a), concerning 
bond release procedure and criteria, to 
require the permittee to include in the 
application for each phase of bond 
release, a statement which certifies that 
all applicable reclamation activities 
have been accomplished in accordance 
with the requirements of AS 27.21, 11 
AAC 90, and the approved reclamation 
plan. 

Topsoil Protection 
Revise 11 AAC 90.311(g), concerning 

the removal of topsoil, to provide an 
exemption, based on accepted 
construction and reclamation practices 
for arctic permafrost or similar cold-
weather conditions, from the 
requirements for removal, stockpiling, 
and redistribution of topsoil and other 
materials, if the Commissioner 
authorizes the handling of the material 
as part of the backfilling and grading 
process under 11 AAC 90.441 and 11 
AAC 90.443. 

Revise 11 AAC 90.443(k)(2), 
concerning backfilling and grading 
requirements, to require that all topsoil 
be removed segregated, stored and 
redistributed in accordance with 11 
AAC 90.311 to 90.315. 

Western Alkaline Mine Initiative 
Revise 11 AAC 90.323(a), concerning 

water quality standards, to refer to an 
exception at 11 AAC 90.323(b) from the 
requirement that any discharge of water 
from an underground working to surface 
water and all surface drainage from the 

disturbed area, including any disturbed 
area that has been graded, seeded, or 
planted, must pass through one or more 
siltation structures before leaving the 
permit area, unless the Commissioner 
finds that conditions such as permafrost 
or ice-covered ponds will allow the 
drainage to meet applicable State and 
Federal water quality laws and 
regulations without treatment, and until 
removal is approved by the 
Commissioner under 11 AAC 90.331(e). 

Revise 11 AAC 90.323(b) to state that 
the Commissioner may allow other 
sediment control measures for primary 
sediment control for disturbed areas that 
have been regraded, respread with 
topsoil, and stabilized against erosion, if 
the Commissioner and the 
Environmental Protection Agency have 
approved the use of best management 
practices as the effluent limitation. 

Revise 11 AAC 90.323(c) to require 
that the operator shall meet all 
applicable Federal and State water 
quality laws and regulations for the 
mixed drainage from the permit area 
when there is mixing of drainage from 
disturbed, reclaimed, and undisturbed 
areas. 

Revise 11 AAC 90.331(e), concerning 
siltation structures, to state that unless 
removal is authorized under 11 AAC 
90.232(b), a siltation structure may not 
be removed before the Commissioner’s 
approval under 11 AAC 90.323(b), the 
untreated drainage from the disturbed 
area meets, and is expected to 
permanently meet, the applicable State 
and Federal water quality laws and 
regulations for the receiving stream 
(after the disturbed area has been 
stabilized and revegetated), and no 
earlier than two years after the last 
augmented seeding.

Design Precipitation Events 

Revise 11 AAC 90.325(b) and (c) to 
require that each temporary and 
permanent diversion be designed and 
constructed to pass, respectively, the 2-
year, 6-hour, and the 10-year, 6-hour, 
discharge, or larger event specified by 
the Commissioner. 

Revise 11 AAC 90.327(b)(2) to require 
that each stream channel diversion be 
designed and constructed so that the 
combination of channel, bank, and flood 
plain configurations will be adequate to 
pass safely the 10-year, 6-hour, 
discharge for temporary diversions, the 
100-year, 6-hour, discharge for 
permanent diversions, or larger events 
specified by the Commissioner based on 
the period of use and local conditions, 
and to require that the capacity of the 
channel itself must be at least equal to 
the capacity of the unmodified stream 

channel immediately upstream and 
downstream from the diversion. 

Revise 11 AAC 90.331(d)(1), 
concerning siltation structures, to 
require that each sedimentation pond 
must be designed, constructed, and 
maintained to contain or treat the 10-
year, 24-hour precipitation event 
(‘‘design event’’) unless a lesser design 
event is approved by the Commissioner 
based on terrain, climate, other site-
specific conditions and on a 
demonstration by the operator that the 
effluent limitations of 11 AAC 90.323 
will be met. 

Add 11 AAC 90.331(h), concerning 
other treatment facilities, to require (1) 
other treatment facilities shall be 
designed to treat the 10-year, 24-hour 
precipitation event unless a lesser 
design event is approved by the 
Commissioner based on terrain, climate, 
other site-specific conditions and a 
demonstration by the operator that the 
effluent limitations of 11 AAC 90.323 
will be met; and (2) other treatment 
facilities shall be designed in 
accordance with the applicable 
requirements of this section. 

Revise 11 AAC 90.336(b)(1) and (2) to 
require that impoundments must 
contain a combination of principal and 
emergency spillways designed and 
constructed to pass safely the design 
peak discharge with the following 
recurrence interval, or larger event 
specified by the Commissioner based on 
the period of use and local conditions, 
(1) for a temporary impoundment, the 
25-year, 6-hour, discharge; or (2) for a 
permanent impoundment, the 100-year, 
6-hour, discharge.

Revise 11 AAC 90.391(n) to require 
that surface water runoff from the areas 
adjacent to and above valley fills must 
be diverted away from the fill, and 
surface runoff from the fill itself must be 
diverted into stabilized diversion 
channels designed to pass safely the 
100-year 6-hour discharge or larger 
event specified by the Commissioner 
based on local conditions. 

Revise 11 AAC 90.407(c) to require 
that surface runoff that may cause 
instability or erosion of the coal mine 
waste dam or embankment must be 
diverted into stabilized channels 
designed to pass safely the 100-year 6-
hour discharge. 

Stream Channel Protection 
Revise 11 AAC 90.327(b)(1), 

concerning stream channel diversions, 
to clarify the meaning of ‘‘erosion 
control structures’’ by adding that they 
are features such as channel lining 
structures, retention basins, and 
artificial roughness structures used in 
diversions.
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Add 11 AAC 90.491(f)(3) to require 
that natural stream channels shall not be 
altered or relocated without the prior 
approval of the Commissioner in 
accordance with 11 AAC 90.321 through 
11 AAC 90.327 and 11 AAC 90.353. 

Add 11 AAC 90.491(f)(4) to require 
that, except as provided in 11 AAC 
90.491(e), structures for perennial or 
intermittent stream channel crossings 
shall be made using bridges, culverts, 
low-water crossings, or other structures 
designed, constructed, and maintained 
using current, prudent engineering 
practices, and that the Commissioner 
shall ensure that low-water crossings are 
designed, constructed, and maintained 
to prevent erosion of the structure or 
streambed and additional contributions 
of suspended solids to steam flow. 

Impoundment Design and Construction 

Revise 11 AAC 90.336(f), concerning 
impoundment design and construction, 
to correct the reference to the Alaska 
Dam Safety Program at 11 AAC 93.151—
11 AAC 93.201. 

Water Monitoring 

Revise 11 AAC 90.345(e), concerning 
surface and ground water monitoring, to 
require monitoring of each stream, lake, 
and other surface water body that may 
be affected by the mining operation or 
that will receive a discharge, and at 
upstream locations. 

Blasting 

Revise 11 AAC 90.375(f) to require the 
operator to publish a blasting schedule 
in local newspapers, at least 10 days, 
but not more than 30 days, before 
beginning a blasting program. 

Revise 11 AAC 90.375(g) to require 
that an operator must distribute a 
revised blasting schedule at least 10 
days, but not more than 30 days, before 
blasting when the area covered by the 
schedule changes or actual time periods 
for blasting significantly differ from the 
original schedule. 

Coal Mine Waste, Refuse Piles and 
Excess Spoil 

Revise 11 AAC 90.391(b), concerning 
disposal of excess spoil or coal mine 
waste, to require that the fill and 
associated drainage system be designed 
and certified by a registered professional 
engineer experienced in the design of 
similar earth and waste structures. 

Revise 11 AAC 90.391(h)(2) to 
provide for disposal of nontoxic and 
nonacid forming coal mine waste in 
excess spoil fills if the operator 
demonstrates to the Commissioner, 
before the Commissioner approves of 
the disposal, that the placement of such 

material is consistent with the design 
stability of the fill. 

Add 11 AAC 90.391(l), concerning 
disposal of excess spoil or coal mine 
waste, to require that the final 
configuration of the refuse pile shall be 
suitable for the approved post-mining 
land use; allow terraces to be 
constructed on the outslope of the 
refuse pile if required for stability, 
control or erosion, conservation of soil 
moisture, or facilitation of the approved 
post-mining land use, and require that 
the grade of the outslope between 
terrace benches shall not be steeper than 
2h:1v (50 percent). 

Revise 11 AAC 90.395(a), concerning 
coal mine waste, to require that (1) all 
coal mine waste, that will be disposed 
of in an area other than the mine 
workings or excavations, must be placed 
in new or existing disposal areas within 
a permit area, which are approved for 
this purpose, and (2) that coal mine 
waste must be hauled or conveyed and 
placed for final placement in a 
controlled manner to prevent mass 
movement during and after 
construction.

Revise 11 AAC 90.397(a), concerning 
inspections of excess spoil, 
underground development waste, or 
coal processing waste disposal areas, to 
require that the inspections be 
conducted by or under the direction of 
a registered professional engineer 
experienced in the construction of 
similar earth and waste structures. 

Revise 11 AAC 90.401(a), concerning 
coal mine waste and refuse piles, to add 
the requirement that coal mine waste 
disposal areas that do not impound 
water, slurry, or other liquid or semi-
liquid material comply with the 
requirements of 30 CFR 77.214 and 
77.215. 

Revise 11 AAC 90.401(d), concerning 
coal mine waste and refuse piles, to 
make an editorial correction to a 
referenced rule citation. 

Revise 11 AAC 90.401(e), concerning 
coal mine waste and refuse piles, to 
allow less than four feet of cover over 
a regraded coal mine waste disposal 
area if the operator, based upon a 
physical and chemical demonstration, 
ensures that the requirements of 11 AAC 
90.451 through 90.457 will be met. 

Add 11.AAC 90.407(f), concerning 
impounding structures constructed of or 
impounding coal mine waste, to require 
that at least 90 percent of the water 
stored during the design precipitation 
event shall be removed within the 10-
day period following the design 
precipitation event. 

Thick and Thin Overburden 
Revise 11 AAC 90.443(a) to allow for 

exceptions to the requirements to return 
all spoil to the mined out area and 
regrade to the approximate original 
contour if the operator demonstrates 
conditions of thick or thin overburden. 

Revise 11 AAC 90.443(i) to state that 
where thin overburden occurs within 
the permit area, the permittee at a 
minimum shall (1) use all spoil and 
other waste materials available from the 
entire permit area to attain the lowest 
practicable grade, but not more than the 
angle of repose, and (2) meet the 
requirements of 11 AAC 90.443(a)(2) 
through (k). 

Revise 11 AAC 90.443(m) to require 
where thick overburden occurs within 
the permit area, the permittee at a 
minimum shall (1) restore the 
approximate original contour and then 
use the remaining spoil and other waste 
materials to attain the lowest practicable 
grade, but not more than the angle of 
repose, (2) meet the requirements of 11 
AAC 90.443(a)(2) through (k), and (3) 
dispose of any excess spoil in 
accordance with 11 AAC 90.391. 

Auger Mining 
Revise 11 AAC 90.447(c)(1) to require 

that auger holes must be sealed within 
72 hours after completion with an 
impervious and noncombustible 
material, if the holes are discharging 
water containing acid- or toxic-forming 
material, and that, if sealing is not 
possible within 72 hours, the discharge 
shall be treated commencing within 72 
hours after completion to meet 
applicable effluent limitations and 
water-quality standards until the holes 
are sealed. 

Inspections of Abandoned Sites 
Revise 11 AAC 90.601 by adding rules 

at paragraphs (h) and (i) concerning 
inspections of abandoned sites. 

Administrative Procedures for Civil 
Penalties 

Revise 11 AAC 90.629(a) to allow 30 
days from the date a proposed 
assessment or reassessment of a penalty 
was received by the operator for the 
operator to submit a written request for 
review of the assessment. 

Revise 11 AAC 90.631(a) to provide 
that an operator may contest a proposed 
penalty or fact of a violation by 
requesting a hearing in accordance with 
AS 27.21.250(b) or within 30 days of the 
date of service under 11 AAC 90.629(c), 
whichever is later. 

Individual Civil Penalties 
Add 11 AAC 90.635(a) and (b), 

90.637(a) and (b), 90.639(a) through (c),
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and 90.641(a) through (d), concerning 
assessments of an individual civil 
penalty against any corporate director, 
officer, or agent of a corporate permittee 
who knowingly and willfully 
authorized, ordered or carried out a 
violation, failure or refusal, to (1) 
identify when an individual civil 
penalty may be assessed, (2) determine 
the amount of an individual civil 
penalty, (3) identify procedures for 
assessment of an individual civil 
penalty, and (4) identify when payment 
of the penalty is due.

Petition To Designate Areas Unsuitable 
for Mining 

Revise 11 AAC 90.701(a) to provide 
that any person having an interest 
which is or may be adversely affected to 
have the right to petition the 
Commissioner to have an area 
designated as unsuitable for surface coal 
mining operations, or to have an 
existing designation terminated, and to 
state that for the purpose of this action, 
a person having an interest which is or 
may be adversely affected must 
demonstrate how he or she meets an 
‘‘injury in fact’’ test by describing the 
injury to his or her specific affected 
interests and demonstrate how he or she 
is among the injured. 

Revise 11 AAC 90.701(b) to require 
that petitions must be filed at the Alaska 
Department of Natural Resources. 

Add 11 AAC 90.701(c)(1) to require 
that the Commissioner determine what 
information must be provided by the 
petitioner to have an area designated as 
unsuitable for surface coal mining 
operations and state the minimum 
requirements for a complete petition. 

Add 11 AAC 90.701(c)(2) to state that 
the Commissioner may request that the 
petitioner provide other supplementary 
information which is readily available. 

Add 11 AAC 90.701(d)(1) to state that 
the Commissioner shall determine what 
information must be provided by the 
petitioner to terminate designations of 
lands as unsuitable for surface coal 
mining operations and to state the 
minimum requirements for a complete 
petition for termination. 

Add 11 AAC 90.701(d)(2) to state that 
the Commissioner may request that the 
petitioner provide other supplementary 
information which is readily available. 

Underground Mining, Subsidence, and 
Replacement of Water Supplies 

Revise 11 AAC 90.085(a)(5), 
concerning the plan for protection of the 
hydrologic balance, to add the 
requirement that the applicant’s 
determination of probable hydrologic 
consequences include findings on 
whether the underground mining 

activities conducted after October 24, 
1992, may result in contamination, 
diminution or interruption of a well or 
spring in existence at the time the 
permit application is submitted and 
used for domestic, drinking, or 
residential purposes within the permit 
or adjacent areas. 

Revise 11 AAC 90.101(a) and (b) 
concerning an application for 
underground mining, to require that the 
application include a survey that 
identifies protected water supplies and 
all structures within the applicable 
angle of draw, a 1:12,000 scale map, 
identification of the pre-mining 
condition of all protected structures and 
water supplies, a narrative discussing 
potential impacts, and a subsidence 
control plan. 

Add 11 AAC 90.321(e), concerning 
the hydrologic balance and drinking, 
domestic or residential water supplies, 
to (1) require that the permittee must 
promptly replace any drinking, 
domestic or residential water supply 
that is contaminated, diminished or 
interrupted by underground mining 
activities conducted after October 24, 
1992, if the affected well or spring was 
in existence before the date the 
Commissioner received the permit 
application for the activities causing the 
loss, contamination or interruption, and 
(2) state that the baseline hydrologic 
information required in 11 AAC 90.043–
11 AAC 90.051 will be used to 
determine the impact of mining 
activities upon the water supply.

Revise 11 AAC 90.461(b), concerning 
applications for underground mining, to 
require that the permittee must either 
(1) adopt measures consistent with 
known technology that prevent 
subsidence from causing material 
damage to the extent technologically 
and economically feasible, maximize 
mine stability, and maintain the value 
and reasonably foreseeable use of 
surface lands, or (2) adopt mining 
technology that provides for planned 
subsidence in a predictable and 
controlled manner and, in doing so, 
employ mining technology that provides 
for planned subsidence in a predictable 
and controlled manner to minimize 
material damage to the extent 
technologically and economically 
feasible to non-commercial buildings 
and occupied residential dwellings and 
structures related thereto, except that 
measures required to minimize material 
damage to such structures are not 
required, if the permittee has the written 
consent of their owners, or, unless the 
anticipated damage would constitute a 
threat to health or safety, the costs of 
such measures exceed the anticipated 
costs of repair. 

Add 11 AAC 90.461(g), concerning 
subsidence control, to require that, (1) 
within a schedule approved by the 
Commissioner, the operator shall submit 
a detailed plan of the underground 
workings, and (2) the detailed plan shall 
include maps and descriptions, as 
appropriate, of significant features of the 
underground mine, including the size, 
configuration, and approximate location 
of pillars and entries, extraction ratios, 
measure taken to prevent or minimize 
subsidence and related damage, areas of 
full extraction, and other information 
required by the Commissioner, and to 
provide that, upon request of the 
operator, information submitted with 
the detailed plan may be held as 
confidential, in accordance with the 
requirements of AS 27.21.100(c). 

Add 11 AAC 90.461(g)(1) and (2), 
concerning damage caused by 
subsidence within the angle of draw, to 
allow, if damage to any non-commercial 
building or occupied residential 
dwelling or structure related thereto 
occurs as a result of earth movement 
within an area determined by projecting 
a specified angle of draw from the 
outermost boundary of any underground 
mine workings to the surface of the 
land, a rebuttable presumption that the 
permittee caused the damage, which 
will apply to a 30-degree angle of draw 
unless a permittee or permit applicant, 
based on a site-specific analysis, 
requests that the presumption apply to 
an angle of draw different from that 
established in 11 AAC 90.461(g)(1) (an 
applicant must demonstrate and the 
Commissioner must determine in 
writing that the proposed angle of draw 
has a more reasonable basis than the 
standard set forth in 11 AAC 
90.461(g)(1), based on a site-specific 
geotechnical analysis of the potential 
surface impacts of the mining 
operation). 

Add 11 AAC 90.461(g)(3) and (4) to 
state that if the permittee was denied 
access to the land or property for the 
purpose of conducting the pre-
subsidence survey in accordance with 
11 AAC 90.101(a), no rebuttable 
presumption will exist, and that the 
presumption will be rebutted if, for 
example, the evidence established that: 
the damage predated the mining in 
question, the damage was proximately 
caused by some other factor or factors 
and was not proximately caused by 
subsidence, or the damage occurred 
outside the surface area within which 
subsidence was actually caused by the 
mining in question. 

Add 11 AAC 90.461(g)(5) to require, 
in any determination whether damage to 
protected structures was caused by 
subsidence from underground mining,
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that all relevant and reasonably 
available information will be considered 
by the Commissioner.

Add 11 AAC 90.461(h), to set forth 
requirements for an additional bond 
amount, when subsidence-related 
material damage to land, structures or 
facilities or facilities protected under 
(e), or when contamination, diminution, 
or interruption to a water supply 
protected under 11 AAC 90.321(e) 
occurs. 

Extraction of Coal Incidental to the 
Extraction of Other Minerals 

Revise 11 AAC 90.901(a)(2), 
concerning applicability of the Alaska 
program, to provide an exemption from 
the program for extraction of coal 
incidental to the extraction of other 
minerals if the coal is 16 2⁄3 percent or 
less of the total tonnage of minerals 
removed and approved in accordance 
with 11 AAC 90.650 through 11 AAC 
90.657. 

Add Article 13, concerning extraction 
of coal incidental to the extraction of 
other minerals, to define at 11 AAC 
90.650(a) through (e) cumulative 
measurement period, cumulative 
production, cumulative revenue, mining 
area, and other minerals; set forth at 11 
AAC 90.651(a) through (e), application 
requirements and procedures; set forth 
at 11 AAC 90.652 minimum 
requirements for the contents of 
application for exemption; set forth at 
11 AAC 90.653(a) through (c), what 
information submitted must be made 
available to the public; set forth at 11 
AAC 90.654(a) and (b) which 
requirements must be satisfied in order 
to qualify for an exemption from the 
requirements of 11 AAC 90.901; set 
forth at 11 AAC 90.655(a) through (f), 
conditions of an exemption if approved 
and rights of inspection; set forth at 11 
AAC 90.656(a) and (b), the ability to 
stockpile coal qualifying for exemption; 
set forth at 11 AAC 90.657(a) and (b), 
revocation and enforcement authority 
under the Alaska program; and set forth 
at 11 AAC 90.658(a) and (b), reporting 
requirements. 

Definitions 
Revise AAC 90.911 by modifying or 

adding definitions for ‘‘coal mine 
waste,’’ ‘‘collateral bond,’’ ‘‘community 
or institutional building,’’ ‘‘cumulative 
impact area,’’ ‘‘drinking, domestic, or 
residential water supply,’’ ‘‘impounding 
structure,’’ ‘‘material damage,’’ ‘‘non-
commercial building,’’ ‘‘occupied 
residential dwelling and structures 
related thereto,’’ ‘‘other treatment 
facilities,’’ ‘‘previously mined area,’’ 
‘‘qualified laboratory,’’ ‘‘refuse pile,’’ 
‘‘replacement water supply,’’ ‘‘siltation 

structure,’’ ‘‘thick overburden,’’ and 
‘‘thin overburden.’’ 

Demonstrations 

Alaska proposes to demonstrate that 
the Alaska Dam Safety regulations 
incorporate the NRCS TR–60 
requirements concerning downstream 
hazard evaluations of impoundments 
(proposed rule 11 AAC 90.336(f)). 

Alaska proposes to demonstrate the 
necessity for an exemption from topsoil 
removal where permafrost or cold 
weather conditions exist in the State of 
Alaska (proposed rule 11 AAC 
90.311(g)). 

Alaska proposes to demonstrate that 
the Commissioner can determine who 
should approve minimum requirements 
for shrub stocking and planting 
arrangements on land where the post 
mining land use is designated as fish 
and wildlife habitat, recreation, shelter 
belts, and forestry (proposed rule 11 
AAC 90.457(c)(3)). 

Alaska proposes to demonstrate that 
no prime farmlands exist in the State of 
Alaska (no associated proposed rule 
language). 

Alaska proposes to demonstrate that 
the certified statement that all 
applicable reclamation activities have 
been accomplished in accordance with 
the requirements of AS 27.21, 11 AAC 
90, and the approved reclamation plan 
(required from the applicant in the 
application for each phase of bond 
release) need not be notarized to be 
enforceable (proposed rule 11 AAC 
90.211(a)). 

III. Public Comment Procedures 

Under the provisions of 30 CFR 
732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the Alaska program. 

Written Comments 

Send your written or electronic 
comments to OSM at the address given 
above. Your comments should be 
specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see Dates). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Denver Field Division may not be 
logged in. 

Electronic Comments 
Please submit Internet comments as 

an ASCII file avoiding the use of special 
characters and any form of encryption. 
Please also include ‘‘Attn: SATS No. 
AK–006’’ and your name and return 
address in your Internet message. If you 
do not receive a confirmation that we 
have received your Internet message, 
contact the Denver Field Division at 
303–844–1400 ext. 1424. 

Availability of Comments 
We will make comments, including 

names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 

Public Hearing 
If you wish to speak at the public 

hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., m.d.t. on August 3, 2004. If you 
are disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
the hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at a public 
hearing provide us with a written copy 
of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 
If only one person requests an 

opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to
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discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 

IV. Procedural Determinations 

Executive Order 12630–Takings 

This rule does not have takings 
implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulation.

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 

This rule does not have federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 

accordance with’’ the requirements of 
SMCRA. Section 503(a)(7) requires that 
State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian Tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian Tribes, on the relationship 
between the Federal government and 
Indian Tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian Tribes. 
The rule does not involve or affect 
Indian Tribes in any way. 

Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 

This rule does not require an 
environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 

under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 

Unfunded Mandates 

This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the state submittal, which 
is the subject of this rule, is based upon 
counterpart federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate.

List of Subjects in 30 CFR Part 902 

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: June 18, 2004. 
Allen D. Klein, 
Regional Director, Western Regional 
Coordinating Center.
[FR Doc. 04–16287 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 914 

[Docket No. IN–155–FOR] 

Indiana Regulatory Program and 
Abandoned Mine Land Reclamation 
Plan

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are announcing receipt of a 
proposed amendment to the Indiana 
regulatory program (Indiana program) 
and Abandoned Mine Land Reclamation 
Plan (Indiana plan) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA or the Act). Indiana 
proposes revisions to and additions of 
statutes about release of performance 
bonds, requirements for the Indiana 
bond pool, and government financed 
construction. Indiana intends to revise 
its program to be consistent with 
SMCRA and to improve operational 
efficiency. 

This document gives the times and 
locations that the Indiana program and 
plan, and proposed amendment to that 
program and plan are available for your 
inspection, the comment period during 
which you may submit written 
comments on the amendment, and the 
procedures that we will follow for the 
public hearing, if one is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., e.s.t., August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak at a 
hearing until 4 p.m., e.s.t. on August 3, 
2004.
ADDRESSES: You may submit comments, 
identified by Docket No. IN–155–FOR, 
by any of the following methods: 

• E-mail: IFOMAIL@osmre.gov. 
Include Docket No. IN–155–FOR in the 
subject line of the message. 

• Mail/Hand Delivery: Andrew R. 
Gilmore, Director, Indianapolis Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, Minton-
Capehart Federal Building, 575 North 
Pennsylvania Street, Room 301, 
Indianapolis, Indiana 46204. 

• Fax: (317) 226–6182. 
• Federal eRulemaking Portal: http://

www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Indiana program, 
this amendment, a listing of any 
scheduled public hearings, and all 
written comments received in response 
to this document, you must go to the 
address listed below during normal 
business hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Indianapolis Field 
Office. Andrew R. Gilmore, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, Room 301, Indianapolis, Indiana 
46204, Telephone: (317) 226–6700, E-
mail: IFOMAIL@osmre.gov. 

In addition, you may review a copy of 
the amendment during regular business 
hours at the following location: Indiana 
Department of Natural Resources, 
Division of Reclamation, R. R. 2, Box 
129, Jasonville, Indiana 47438–9517, 
Telephone: (812) 665–2207.
FOR FURTHER INFORMATION CONTACT: 
Andrew R. Gilmore, Director, 
Indianapolis Field Office. Telephone: 
(317) 226–6700. E-mail: 
IFOMAIL@osmre.gov.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program and 

Indiana Plan 
II. Description of the Proposed Amendment
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Indiana Program 
and Indiana Plan 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Indiana 
program effective July 29, 1982. You can 
find background information on the 

Indiana program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Indiana program in the 
July 26, 1982, Federal Register (47 FR 
32071). You can also find later actions 
concerning the Indiana program and 
program amendments at 30 CFR 914.10, 
914.15, 914.16, and 914.17. 

The Abandoned Mine Land 
Reclamation program was established 
by Title IV of the Act (30 U.S.C. 1201 
et seq.) in response to concerns over 
extensive environmental damage caused 
by past coal mining activities. The 
program is funded by a reclamation fee 
collected on each ton of coal that is 
produced. The money collected is used 
to finance the reclamation of abandoned 
coal mines and for other authorized 
activities. Section 405 of the Act allows 
States and Indian Tribes to assume 
exclusive responsibility for reclamation 
activity within the State or on Indian 
lands if they develop and submit to the 
Secretary of the Interior for approval, a 
program (often referred to as a plan) for 
the reclamation of abandoned coal 
mines. On the basis of these criteria, the 
Secretary of the Interior approved the 
Indiana plan effective July 29, 1982. 
You can find background information 
on the Indiana plan, including the 
Secretary’s findings, the disposition of 
comments, and the approval of the plan 
in the July 26, 1982, Federal Register 
(47 FR 32108). You can find later 
actions concerning the Indiana plan and 
amendments to the plan at 30 CFR 
914.25. 

II. Description of the Proposed 
Amendment 

By letter dated June 2, 2004 
(Administrative Record No. IND–1728), 
the Indiana Department of Natural 
Resources (IDNR) sent us House 
Enrolled Act 1203 (HEA 1203) as an 
amendment to its program and plan 
under SMCRA (30 U.S.C. 1201 et seq.). 
HEA 1203 contains numerous 
amendments to the State statutes, but 
only those that pertain to the Indiana 
program or plan are discussed below. 
The IDNR sent the amendment to us at 
its own initiative. Section 1 of HEA 
1203 amends Indiana Code (IC) 14–8–2–
117.3, concerning the definition of 
‘‘Governmental entity.’’ Sections 26 and 
27 of HEA 1203 amend IC 14–34–6–7 
and IC 14–34–6–10, respectively, 
concerning performance bond release. 
Sections 28, 29, and 30 of HEA 1203 
amend IC 14–34–8–4, IC 14–34–8–6, 
and IC 14–34–8–11, respectively, 
concerning the Indiana bond pool. 
Section 31 of HEA 1203 adds IC 14–34–
19–15, concerning procedures for 
abandoned mine land reclamation
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projects receiving less than 50 percent 
government funding. Finally, Section 32 
of HEA 1203 adds a definition for 
‘‘government financed construction.’’ 
Below is a summary of the changes 
proposed by Indiana. The full text of the 
program amendment is available for you 
to read at the locations listed above 
under ADDRESSES. 

A. Indiana Program 

1. IC 14–8–2–117.3 Definition of 
‘‘Governmental Entity’’ 

Section 1 of HEA 1203 amended the 
definition of ‘‘Governmental entity’’ at 
IC 14–8–2–117.3 by adding a reference 
to IC 14–34–19–15, which concerns 
procedures for abandoned mine land 
reclamation projects receiving less than 
50 percent government funding. The 
revised definition reads as follows:
‘‘Governmental entity’’ for the purposes of IC 
14–22–10–2, IC 14–22–10–2.5, and IC 14–34–
19–15 has the meaning set forth in IC 14–22–
10–2(a).

2. IC 14–34–6–7 and IC 14–34–6–10 
Performance Bond Release 

a. Section 26 of HEA 1203 amended 
IC 14–34–6–7 to authorize the director 
of the Department of Natural Resources 
to initiate an application for the release 
of a performance bond. It designated the 
existing text as subsection (a) and added 
new subsection (b) to read as follows:

(b) The director may initiate an application 
for the release of a bond. If a bond release 
application is initiated by the director, the 
department shall perform the notification 
and certification requirements otherwise 
imposed on the permittee under this section 
and section 8 of this chapter.

b. Section 27 of HEA 1203 amended 
IC 14–34–6–10(b)(2) by removing the 
word ‘‘permittee’s.’’ The revised 
subdivision reads as follows:

(2) Request a public hearing within thirty 
(30) days after the last publication of the 
notice required by section 7 of this chapter.

3. IC 14–34–8–4, IC 14–34–8–6, and IC 
14–34–8–11 Bond Pool 

a. Section 28 of HEA 1203 amended 
IC 14–34–8–4(g) and (h) by adding the 
phrase ‘‘unless the operator has 
replaced all bond pool liability with 
bonds acceptable under IC 14–34–6–1’’ 
to the end of each paragraph. With the 
addition of the phrase, a mine operator 
may withdraw from the bond pool by 
replacing bond pool liability with bonds 
acceptable under the surface coal 
mining and reclamation bonding law. 
The revised paragraphs read as follows:

(g) Commencement of participation in the 
bond pool for the applicable permit 
constitutes an irrevocable commitment to 
participate in the bond pool for the 
applicable permit for the duration of the 

surface coal mining operations covered under 
the permit, unless the operator has replaced 
all bond pool liability with bonds acceptable 
under IC 14–34–6–1. 

(h) An operator may apply for participation 
in the bond pool on a bond increment area 
under an existing permit. Commencement of 
participation in the bond pool for the bond 
increment area, within an existing permit, 
constitutes an irrevocable commitment to 
participate in the bond pool for the duration 
of that surface coal mining permit, unless the 
operator has replaced all bond pool liability 
with bonds acceptable under IC 14–34–6–1.

b. Section 29 of HEA 1203 amended 
IC 14–34–8–6 to authorize the director 
of the Department of Natural Resources 
to require operators to withdraw from 
the surface coal mine reclamation bond 
pool under certain circumstances. It 
amended IC 14–34–8–6(a) by changing a 
reference from ‘‘subsection (b)’’ to 
‘‘subsection (c).’’ It redesignated 
subsections (b) and (c) as IC 14–34–8–
6(c) and (d) and added a new subsection 
(b) to read as follows:

(b) If the final release of a bond has not 
been obtained within ten (10) years after the 
date of the last required report of the affected 
area for the permit, including new 
disturbances, the director may require the 
operator to: 

(1) Replace the bond pool liability with 
bonds acceptable under IC 14–34–6–1; and 

(2) Withdraw that operation from the bond 
pool. 

If the operator fails to comply with the 
director’s order to withdraw a mine area from 
the bond pool, the director may suspend the 
operator from the bond pool.

c. At IC 14–34–8–11, Section 30 of 
HEA 1203 amended membership and 
appointment authority of the surface 
coal mine reclamation bond pool 
committee by revising subsections (a), 
(b), (e), and (f) to read as follows:

(a) The surface coal mine reclamation bond 
pool committee is established. The 
committee consists of the following: 

(1) Five (5) members appointed by the 
director as follows: 

(A) Three (3) members must represent a 
cross-section of coal operators. 

(B) One (1) member must be a member of 
the commission. 

(C) One (1) member must be a 
representative of the public with knowledge 
of reclamation performance guarantees. 

(2) The director or the director’s designee, 
who is a nonvoting member. 

(b) The term of each member is four (4) 
years beginning July 1. The director may 
remove an appointed member for cause. 

(c) * * * 
(d) * * *
(e) The committee shall, acting in an 

advisory capacity to the director, do the 
following: 

(1) Meet as necessary to perform duties 
under this chapter, but not less than one (1) 
time each year, for the purpose of 
formulating recommendations to the director 
concerning oversight of the general operation 
of the bond pool. 

(2) Review and make recommendations 
concerning the following: 

(A) All proposed expenses from the bond 
pool. 

(B) All applications for admission to the 
bond pool. 

(f) The director shall report annually to the 
committee and to the governor on the status 
of the bond pool.

4. IC 2004–71–32 Definition of 
‘‘Government Financed Construction’’ 

At IC 2004–71–32, Section 32 of HEA 
1203 added a definition for 
‘‘government financed construction’’ 
and its associated requirements to read 
as follows:

(a) Notwithstanding 312 IAC [Indiana 
Administrative Code] 25–1–57, ‘‘government 
financed construction’’ means construction 
that is: 

(1) At least fifty percent (50%) funded by 
funds appropriated from a government 
financing agency’s budget or obtained from 
general revenue bonds; or 

(2) Less than fifty percent (50%) funded by 
funds appropriated from a government 
financing agency’s budget or obtained from 
general revenue bonds if construction is 
undertaken as an approved reclamation 
project under Title IV of the federal Surface 
Mining Control and Reclamation Act of 1977 
(30 U.S.C. 1201 through 1328) and IC 14–34–
19. 

However, construction through 
government financing guarantees, insurance, 
loans, funds obtained through industrial 
revenue bonds or their equivalent, or in-kind 
payments do not qualify as government 
financed construction. 

(b) Before July 1, 2006, the department of 
natural resources shall amend 312 IAC 25–
1–57 to correspond with this Section. 

(c) This Section expires July 1, 2007.

B. Indiana Plan 

IC 14–34–19–15 Procedures for 
Abandoned Mine Land Reclamation 
Projects Receiving Less Than 50 Percent 
Government Funding

Section 31 of HEA 1203 added IC 14–
34–19–15 to require specific findings 
and documentation for certain mine 
land reclamation projects funded by a 
governmental entity. The new statute 
reads as follows:

(a) This section applies to the following: 
(1) When the department is considering a 

mine land reclamation project under IC 14–
34–1–2 or 312 IAC 25–2–3 that is: 

(A) at least fifty percent (50%) funded by 
funds appropriated from a governmental 
entity that finances the construction through 
either the entity’s budget or general revenue 
bonds; or 

(B) less than fifty percent (50%) funded by 
funds appropriated from a governmental 
entity that finances the construction through 
either the entity’s budget or general revenue 
bonds if the construction is an approved
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reclamation project under Title IV of the 
federal Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 
through 30 U.S.C. 1328) and this chapter. 

Government financing guarantees, 
insurance, loans, funds obtained through 
industrial revenue bonds or their equivalent, 
or in-kind payments are not considered funds 
appropriated by a governmental entity under 
this subdivision. 

(2) When the level of funding for the 
construction will be less than fifty percent 
(50%) of the total cost because of planned 
coal extraction. 

(b) The department must make the 
following determinations: 

(1) The likelihood that coal will be mined 
under a surface coal mining and reclamation 
operations permit issued under this article. 
The determination must consider available 
information, including the following: 

(A) Coal reserves from existing mine maps 
or other sources. 

(B) Existing environmental conditions. 
(C) All prior mining activity on or adjacent 

to the site. 
(D) Current and historical coal production 

in the area. 
(E) Any known or anticipated interest in 

mining the site. 
(2) The likelihood that nearby mining 

activities might create new environmental 
problems or adversely affect existing 
environmental problems at the site. 

(3) The likelihood that reclamation 
activities at the site might adversely affect 
nearby mining activities. 

(c) If a decision is made to proceed with 
the reclamation project, the department must 
make the following determinations: 

(1) The limits on any coal refuse, coal 
waste, or other coal deposits that can be 
extracted under the exemption under IC 14–
34–1–2 and 312 IAC 25–2–3. 

(2) The delineation of the boundaries of the 
abandoned mine lands reclamation project. 

(d) The following documentation must be 
included in the abandoned mine lands 
reclamation case file: 

(1) Determinations made under subsections 
(b) and (c). 

(2) The information taken into account in 
making the determinations. 

(3) The names of the persons making the 
determinations. 

(e) The department must do the following 
for each project: 

(1) Characterize the site regarding mine 
drainage, active slide and slide prone areas, 
erosion and sedimentation, vegetation, toxic 
materials, and hydrological balance. 

(2) Ensure that the reclamation project is 
conducted according to provisions of 30 CFR 
Subchapter R, this chapter, and applicable 
procurement provisions to ensure the timely 
progress and completion of the project. 

(3) Develop specific site reclamation 
requirements, including, when appropriate, 
performance bonds that comply with 
procurement procedures. 

(4) Require the contractor conducting the 
reclamation to provide, before reclamation 
begins, applicable documents that authorize 
the extraction of coal and any payment of 
royalties. 

(f) The contractor must obtain a surface 
coal mining and reclamation operations 

permit under this article for any coal 
extracted beyond the limits of the incidental 
coal specified in subsection (c)(1).

III. Public Comment Procedures 

Under the provisions of 30 CFR 
732.17(h) and 30 CFR 884.15(a), we are 
seeking your comments on whether the 
amendment satisfies the applicable 
program and plan approval criteria of 30 
CFR 732.15 and 30 CFR 884.14, 
respectively. If we approve the 
amendment, it will become part of the 
Indiana program or plan, as noted in 
Section II of this document. 

Written Comments 

Send your written or electronic 
comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Indianapolis Field Office may not be 
logged in. 

Electronic Comments 

Please submit electronic comments as 
an ASCII or Word file avoiding the use 
of special characters and any form of 
encryption. Please also include ‘‘Attn: 
Docket No. IN–155–FOR’’ and your 
name and return address in your 
electronic message. If you do not receive 
a confirmation that we have received 
your electronic message, contact the 
Indianapolis Field Office at (317) 226–
6700. 

Availability of Comments 

We will make comments, including 
names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 

Public Hearing 

If you wish to speak at the public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., e.s.t., on August 3, 2004. If you are 
disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
a hearing.

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at the 
public hearing provide us with a written 
copy of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 

If only one person requests an 
opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 

IV. Procedural Determinations 

Executive Order 12630—Takings 

The provisions in the rule based on 
counterpart Federal regulations do not 
have takings implications. This 
determination is based on the analysis 
performed for the counterpart Federal 
regulations. The revisions made at the 
initiative of the State that do not have 
Federal counterparts have also been 
reviewed and a determination made that 
they do not have takings implications. 
This determination is based on the fact 
that the provisions have no substantive 
effect on the regulated industry. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866.
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Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments or 
State and Tribal abandoned mine land 
reclamation plans and plan 
amendments because each program and 
plan is drafted and promulgated by a 
specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C. 1253 and 1255) and the Federal 
regulations at 30 CFR 730.11, 732.15, 
and 732.17(h)(10), decisions on 
proposed State regulatory programs and 
program amendments submitted by the 
States must be based solely on a 
determination of whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
whether the other requirements of 30 
CFR parts 730, 731, and 732 have been 
met. Under section 405 of SMCRA (30 
U.S.C. 1235) and the Federal regulations 
at 30 CFR 884.14 and 884.15, decisions 
on proposed State and Tribal abandoned 
mine land reclamation plans and plan 
amendments submitted by the States or 
Tribes must be based solely on a 
determination of whether the submittal 
meets the requirements to Title IV of 
SMCRA (30 U.S.C. 1231–1243) and its 
implementing Federal regulations and 
whether the other requirements of 30 
CFR part 884 have been met. 

Executive Order 13132—Federalism 

This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations and abandoned 
mine land reclamation programs. One of 
the purposes of SMCRA is to ‘‘establish 
a nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 
accordance with’’ the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. Section 405(d) of 
SMCRA requires State abandoned mine 
land reclamation programs to be in 
compliance with the procedures, 

guidelines, and requirements 
established under SMCRA.

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 
that the Indiana program does not 
regulate coal exploration and surface 
coal mining and reclamation operations 
on Indian lands and the Indiana plan 
does not regulate coal mined lands 
eligible for reclamation under Title IV of 
SMCRA on Indian lands. Therefore, the 
Indiana program and plan have no effect 
on Federally-recognized Indian tribes. 

Executive Order 13211—Regulations 
That Significantly Affect The Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 
This rule does not require an 

environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). Also, agency 
decisions on proposed State and Tribal 
abandoned mine land reclamation plans 
and plan amendments are categorically 
excluded from compliance with the 
National Environmental Policy Act (42 
U.S.C. 4332) by the Manual of the 
Department of the Interior (516 DM 6, 
appendix 8, paragraph 8.4B(29)). 

Paperwork Reduction Act 
This rule does not contain 

information collection requirements that 

require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 
The Department of the Interior 

certifies that a portion of the provisions 
in this rule will not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) because they are based upon 
counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this part of the rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations. The Department of the 
Interior also certifies that the provisions 
in this rule that are not based upon 
counterpart Federal regulations will not 
have a significant economic impact on 
a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This determination 
is based upon the fact that the 
provisions are administrative and 
procedural in nature and are not 
expected to have a substantive effect on 
the regulated industry. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that a portion of the State provisions are 
based upon counterpart Federal 
regulations for which an analysis was 
prepared and a determination made that 
the Federal regulation was not 
considered a major rule. For the portion 
of the State provisions that is not based 
upon counterpart Federal regulations, 
this determination is based upon the 
fact that the State provisions are 
administrative and procedural in nature 
and are not expected to have a 
substantive effect on the regulated 
industry.
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Unfunded Mandates 

This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that a portion of the State 
submittal, which is the subject of this 
rule, is based upon counterpart Federal 
regulations for which an analysis was 
prepared and a determination made that 
the Federal regulation did not impose 
an unfunded mandate. For the portion 
of the State provisions that is not based 
upon counterpart Federal regulations, 
this determination is based upon the 
fact that the State provisions are 
administrative and procedural in nature 
and are not expected to have a 
substantive effect on the regulated 
industry.

List of Subjects in 30 CFR Part 914 

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: June 17, 2004. 
Charles E. Sandberg, 
Regional Director, Mid-Continent Regional 
Coordinating Center.
[FR Doc. 04–16284 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 914 

[Docket No. IN–141–FOR] 

Indiana Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are announcing receipt of a 
proposed amendment to the Indiana 
regulatory program (Indiana program) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA or the 
Act). Indiana proposes revisions to and 
additions of rules about definitions, 
identification of interests, topsoil, 
siltation structures, impoundments, 
refuse piles, prime farmland, lands 
eligible for remining, permitting, 
performance bond release, surface and 
ground water monitoring, roads, 
inspection, and civil penalties. Indiana 
intends to revise its program to be 
consistent with the corresponding 

Federal regulations, clarify ambiguities, 
and improve operational efficiency. 

This document gives the times and 
locations that the Indiana program and 
proposed amendment to that program 
are available for your inspection, the 
comment period during which you may 
submit written comments on the 
amendment, and the procedures that we 
will follow for the public hearing, if one 
is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., e.s.t., August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak at a 
hearing until 4 p.m., e.s.t. on August 3, 
2004.
ADDRESSES: You may submit comments, 
identified by Docket No. IN–141–FOR, 
by any of the following methods: 

• E-mail: IFOMAIL@osmre.gov. 
Include Docket No. IN–141–FOR in the 
subject line of the message.

• Mail/Hand Delivery: Andrew R. 
Gilmore, Director, Indianapolis Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, Minton-
Capehart Federal Building, 575 North 
Pennsylvania Street, Room 301, 
Indianapolis, Indiana 46204. 

• Fax: (317) 226–6182 
• Federal eRulemaking Portal: http://

www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Indiana program, 
this amendment, a listing of any 
scheduled public hearings, and all 
written comments received in response 
to this document, you must go to the 
address listed below during normal 
business hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Indianapolis Field 
Office. 

Andrew R. Gilmore, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, Room 301, Indianapolis, Indiana 
46204, Telephone: (317) 226–6700, E-
mail: IFOMAIL@osmre.gov.

In addition, you may review a copy of 
the amendment during regular business 
hours at the following location: 

Indiana Department of Natural 
Resources, Division of Reclamation, R.R. 
2, Box 129, Jasonville, Indiana 47438–
9517, Telephone: (812) 665–2207.

FOR FURTHER INFORMATION CONTACT: 
Andrew R. Gilmore, Director, 
Indianapolis Field Office. Telephone: 
(317) 226–6700. E-mail: 
IFOMAIL@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Indiana Program 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Indiana 
program effective July 29, 1982. You can 
find background information on the 
Indiana program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Indiana program in the 
July 26, 1982, Federal Register (47 FR 
32071). You can also find later actions 
concerning the Indiana program and 
program amendments at 30 CFR 914.10, 
914.15, 914.16, and 914.17. 

II. Description of the Proposed 
Amendment 

By letter dated May 19, 2004 
(Administrative Record No. IND–1726), 
Indiana sent us an amendment to its 
program under SMCRA (30 U.S.C. 1201 
et seq.). Indiana sent the amendment in 
response to a June 17, 1997, letter 
(Administrative Record No. IND–1575) 
that we sent to Indiana in accordance 
with 30 CFR 732.17(c) and in response 
to the required program amendments at 
30 CFR 914.16(f), (s), and (hh) through 
(mm). The amendment also includes 
changes made at Indiana’s own 
initiative. Below is a summary of the 
changes proposed by Indiana. The full 
text of the program amendment is 
available for you to read at the locations 
listed above under ADDRESSES.
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A. 312 IAC (Indiana Administrative 
Code) 25–1 Definitions 

Indiana revised its definition of 
‘‘affected area’’ and added definitions 
for ‘‘lands eligible for remining’’ and 
‘‘unanticipated event or condition’’ as 
discussed below. 

1. At 312 IAC 25–1–8, Indiana revised 
its definition of ‘‘affected area’’ to read 
as follows:

(a) ‘‘Affected area’’ means any land or 
water surface area that is used to facilitate, 
or is physically altered by, surface coal 
mining and reclamation operations. The term 
includes any of the following: 

(1) The disturbed area. 
(2) Any area upon which surface coal 

mining and reclamation operations are 
conducted. 

(3) Any adjacent land the use of which is 
incidental to surface coal mining and 
reclamation operations. 

(4) Any area covered by new or existing 
roads used to gain access to, or for hauling 
coal to or from, surface coal mining and 
reclamation operations, except as provided in 
this section. 

(5) Any area covered by: 
(A) Surface excavations; 
(B) Workings;
(C) Impoundments; 
(D) Dams; 
(E) Ventilation shafts; 
(F) Entryways; 
(G) Refuse banks; 
(H) Dumps; 
(I) Stockpiles; 
(J) Overburden piles; 
(K) Spoil banks; 
(L) Culm banks; 
(M) Tailings; 
(N) Holes or depressions; 
(O) Repair areas; 
(P) Storage areas; or 
(Q) Shipping areas. 
(6) Any area upon which are sited 

structures, facilities, or other property 
material on the surface resulting from, or 
incident to, surface coal mining and 
reclamation operations. 

(7) The area located above underground 
workings. 

(b) The term includes every road used for 
purposes of access to, or for hauling coal to 
or from, any surface coal mining and 
reclamation operation unless: 

(1) the road is designated as a public road 
pursuant to the laws of the jurisdiction in 
which it is located; 

(2) the road is maintained with public 
funds and constructed in a manner similar to 
other public roads of the same classification 
within the jurisdiction; 

(3) there is substantial (more than 
incidental) public use; and 

(4) the extent and the effect of mining-
related uses of the road by the permittee do 
not warrant regulation as part of the surface 
coal mining and reclamation operations. 

(c) The director shall determine, on a case-
by-case basis, whether a particular road 
satisfies the requirements of subsection (b)(4) 
based upon the mining-related use of the 
road and consistent with the definition of 

surface coal mining operation found in 
section 145 of this rule.

2. At 312 IAC 25–1–75.5, Indiana 
added a definition for ‘‘lands eligible for 
remining’’ to read as follows:

‘‘Lands eligible for remining’’ means, for 
the purposes of 312 IAC 25–4–105.5, 312 IAC 
25–4–114, 312 IAC 25–4–115, and 312 IAC 
25–5–7, those lands eligible for funding 
under IC [Indiana Code] 14–34–19 or 30 
U.S.C. 1232(g)(4).

3. At 312 IAC 25–1–155.5, Indiana 
added a definition for ‘‘unanticipated 
event or condition’’ to read as follows:

‘‘Unanticipated event or condition’’ means, 
for the purposes of 312 IAC 25–4–114, an 
event or condition that is encountered in a 
remining operation and was not 
contemplated by the applicable surface 
mining and reclamation permit.

B. 312 IAC 25–4–17 Surface Mining 
Permit Applications; Identification of 
Interests 

Indiana added the language ‘‘shall be 
submitted with the application’’ at the 
end of subsections (d), (e), and (f). 

C. 312 IAC 25–4–45 Surface Mining 
Permit Applications; Reclamation and 
Operations Plan; Reclamation Plan; 
General Requirements 

Indiana revised subdivision (b)(4) to 
require a demonstration of the 
suitability of topsoil substitutes or 
supplements under 312 IAC 25–6–11(c) 
to include an analysis of the total depth 
of the soil. 

D. 312 IAC 25–4–49 Surface Mining 
Permit Applications; Reclamation and 
Operations Plan; Reclamation Plan for 
Siltation Structures, Impoundments, 
Dams, and Embankments, and Refuse 
Piles 

1. Indiana revised the first sentence of 
subsection (a) to read as follows:

(a) Each application shall include a general 
plan and a detailed design plan for each 
proposed siltation structure, water 
impoundment, and coal processing waste 
dam, embankment, or refuse pile within the 
proposed permit area.

2. Indiana revised subsection (c) by 
requiring permanent and temporary 
impoundments to be designed to 
comply with both the requirements of 
312 IAC 25–6–20 and the requirements 
of the Mine Safety and Health 
Administration at 30 CFR 77.216–1 and 
30 CFR 77.216–2. 

3. Indiana added a new subsection (d) 
to require refuse piles be designed to 
comply with 312 IAC 25–6–36 through 
312 IAC 25–6–39. Indiana redesignated 
existing subsection (d) as subsection (e). 

4. Indiana added new subsection (f) to 
read as follows:

(f) If the structure meets the Class B or C 
criteria for dams in TR–60 [Technical Release 
60] or meets the size and other criteria of 30 
CFR 77.216(a), each plan under subsections 
(b), (c), and (e) shall include the following: 

(1) A stability analysis of the structure that 
shall include, but not be limited to: 

(A) Strength parameters. 
(B) Pore pressures. 
(C) Long term seepage conditions. 
(2) A description of each engineering 

design assumption and calculation with a 
discussion of each alternative considered in 
selecting the specific design parameters and 
construction methods.

5. Indiana redesignated existing 
subsection (e) as subsection (g) and 
added introductory language to read as 
follows: ‘‘If the proposed siltation 
structure, water impoundment, coal 
processing waste dam, or embankment 
is permanent and the: * * *’’ Indiana 
also removed the word ‘‘the’’ from the 
beginning of subdivisions (g)(1) through 
(3) and removed the last sentence from 
subdivision (g)(3). 

E. 312 IAC 25–4–87 Underground 
Mining Permit Applications; 
Reclamation Plan for Siltation 
Structures, Impoundments, Dams, and 
Embankments, and Refuse Piles 

1. Indiana revised the first sentence of 
subsection (a) to read as follows:

(a) Each application shall include a general 
plan and a detailed design plan for each 
proposed siltation structure, water 
impoundment, and coal processing waste 
dam, embankment, or refuse pile within the 
proposed permit area.

2. Indiana revised subsection (c) by 
requiring permanent and temporary 
impoundments to be designed to 
comply with the requirements of 312 
IAC 25–6–84, 30 CFR 77.216–1, and 30 
CFR 77.216–2. 

3. Indiana added a new subsection (d) 
to require refuse piles to be designed to 
comply with 312 IAC 25–6–98 through 
312 IAC 25–6–102. Indiana redesignated 
existing subsection (d) as subsection (e). 

4. Indiana added new subsection (f) to 
read as follows:

(f) If the structure meets the Class B or C 
criteria for dams in TR–60 or meets the size 
and other criteria of 30 CFR 77.216(a), each 
plan under subsections (b), (c), and (e) shall 
include the following: 

(1) A stability analysis of the structure that 
shall include, but not be limited to: 

(A) Strength parameters. 
(B) Pore pressures. 
(C) Long term seepage conditions. 
(2) A description of each engineering 

design assumption and calculation with a 
discussion of each alternative considered in 
selecting the specific design parameters and 
construction methods.

5. Indiana redesignated existing 
subsection (e) as subsection (g) and
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added introductory language to read as 
follows: ‘‘If the proposed siltation 
structure, water impoundment, coal 
processing waste dam, or embankment 
is permanent and the: * * *’’ Indiana 
also removed the word ‘‘the’’ from the 
beginning of subdivisions (g)(1) through 
(3). 

F. 312 IAC 25–4–102 Special 
Categories of Mining; Prime Farmland

1. In subdivision (d)(1), Indiana 
changed its references to the United 
States Soil Conservation Service to the 
United States Natural Resources 
Conservation Service (NRCS). 

2. Indiana added the following new 
subsections (e) and (f):

(e) Before any permit is issued for areas 
that include prime farmland, the director 
shall consult with the state conservationist of 
the Natural Resources Conservation Service. 
The state conservationist shall do the 
following: 

(1) Provide for the review of and comment 
on the proposed method of soil 
reconstruction in the plan submitted under 
subsection (d). 

(2) Suggest revisions resulting in more 
complete and adequate reconstruction if the 
state conservationist considers the soil 
reconstruction methods to be inadequate. 
The state conservationist has fifteen (15) days 
after consultation with the director to 
respond. 

(3) Provide to the director a list of prime 
farmland soils, their location, physical and 
chemical characteristics, crop yields, and 
associated data necessary to support 
adequate prime farmland descriptions. 

(4) Assist the director in determining the 
adequacy of all soil surveys required in 
subsection (d)(1) through (d)(3). 

(f) A permit for the mining and reclamation 
of prime farmland may be granted by the 
director if the director finds, in writing, upon 
the basis of a complete application, the 
following: 

(1) The approved proposed postmining 
land use of prime farmland will be cropland. 

(2) The permit incorporates as specific 
conditions the contents of the plan submitted 
under subsection (d), after consideration of 
any revisions to that plan suggested by the 
state conservationist under subsection (e). 

(3) The applicant has the technological 
capability to restore the prime farmland, 
within a reasonable time, to equivalent or 
higher levels of yield as nonmined prime 
farmland in the surrounding area under 
equivalent levels of management. 

(4) The proposed operations will be 
conducted in compliance with the 
requirements of 312 IAC 25–6–139 through 
312 IAC 25–6–143 and other environmental 
protection performance and reclamation 
standards for mining and reclamation of 
prime farmland of the regulatory program. 

(5) The aggregate total prime farmland 
acreage shall not be decreased from that 
which existed prior to mining. Waterbodies, 
if any, to be constructed during mining and 
reclamation must be located within the 
postreclamation nonprime farmland portions 

of the permit area. The creation of any 
waterbody must be approved by the director, 
and the consent of all affected property 
owners within the permit area shall be 
obtained.

G. 312 IAC 25–4–105.5 Special 
Categories of Mining; Lands Eligible for 
Remining 

At 312 IAC 25–4–105.5, Indiana 
added the following permitting 
requirements for lands eligible for 
remining:

(a) This section contains permitting 
requirements to implement section 114(d) of 
this rule. Any person who submits a permit 
application to conduct surface coal mining 
operation on lands eligible for remining must 
comply with this section. 

(b) Any application for a permit under this 
section shall be made according to all 
requirements of this rule applicable to 
surface coal mining and reclamation 
operations. The application shall contain the 
following: 

(1) To the extent not otherwise addressed 
in the permit application, an identification of 
potential environmental and safety problems 
related to prior mining activity at the site that 
could be reasonably anticipated to occur. 
This identification shall be based on a due 
diligence investigation that shall include the 
following: 

(A) Visual observation at the site. 
(B) A record review of past mining at the 

site. 
(C) Environmental sampling tailored to 

current site conditions. 
(2) With regard to potential environmental 

and safety problems referred to in 
subdivision (1), a description of the 
mitigative measures that will be taken to 
ensure that the applicable reclamation 
requirements of the regulatory program can 
be met. 

(c) The requirements of this section shall 
not apply after September 30, 2004.

H. 312 IAC 25–4–113 Review, Public 
Participation, and Approval or 
Disapproval of Permit Applications; 
Permit Terms and Conditions; Public 
Availability 

1. Indiana added new subsection (f) to 
require information on the nature and 
location of archaeological resources on 
public and Indian land, required under 
16 U.S.C. 470aa through 16 U.S.C. 
47mm, to be held confidential. 

2. Indiana redesigned existing 
subsection (f) as subsection (g) and 
revised the first sentence to allow a 
person who opposes or seeks disclosure 
of confidential information to submit a 
request under section 25–4–110. 

I. 312 IAC 25–4–114 Review, Public 
Participation, and Approval or 
Disapproval of Permit Applications; 
Permit Terms and Conditions; Review of 
Permit Applications 

Indiana added new subsection (d) to 
read as follows:

(d) After October 24, 1992, the following 
apply: 

(1) The prohibitions of subsection (b) 
regarding the issuance of a new permit shall 
not apply to any violation that: 

(A) Occurs after October 24, 1992; 
(B) Is unabated; and 
(C) Results from an unanticipated event or 

condition that arises from a surface coal 
mining and reclamation operation on lands 
that are eligible for remining under a permit: 

(i) Issued before September 30, 2004, or 
any renewals thereof; and 

(ii) Held by the person making application 
for the new permit. 

(2) A permit issued under section 105.5 of 
this rule, an event or condition shall be 
presumed to be unanticipated for the 
purposes of this subsection if the event or 
condition: 

(A) Arose after permit issuance; 
(B) Was related to prior mining; and 
(C) Was not identified in the permit.

J. 312 IAC 25–4–115 Review, Public 
Participation, and Approval or 
Disapproval of Permit Applications; 
Permit Terms and Conditions; Permit 
Approval or Denial 

Indiana added the following 
requirements for lands eligible for 
remining at new subdivision (a)(13):

(13) For permits to be issued under section 
105.5 of this rule, the permit application 
must contain the following: 

(A) Lands eligible for remining. 
(B) An identification of any potential 

environmental and safety problems related to 
prior mining activity that could reasonably 
be anticipated to occur at the site. 

(C) Mitigation plans to sufficiently address 
potential environmental and safety problems 
so that reclamation as required by the 
applicable requirements of the regulatory 
program can be accomplished.

K. 312 IAC 25–4–118 Review, Public 
Participation, and Approval or 
Disapproval of Permit Applications; 
Permit Terms and Conditions; Permit 
Conditions

Indiana revised subdivision (4) to 
require the permittee to allow the 
authorized representatives of the 
Secretary of the Interior to also have the 
right of entry to a mine site for the 
purpose of conducting inspections. 

L. 312 IAC 25–5–7 Period of Liability 

Indiana added the following new 
requirements for lands eligible for 
remining at the end of subsection (b):

On lands eligible for remining included in 
permits issued before September 30, 2004, or 
any renewals thereof, the liability period is 
two (2) years. To the extent that success 
standards are established by 312 IAC 25–6–
59(c)(1) or 312 IAC 25–6–120(c)(1), the lands 
shall equal or exceed the standards during 
the growing season of the last year of the 
responsibility period.
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M. 312 IAC 25–5–16 Performance 
Bond Release; Requirements 

1. Indiana added the following new 
subsection (b):

(b) The permittee shall include in the 
application for bond release a notarized 
statement that certifies that all applicable 
reclamation activities have been 
accomplished in accordance with the 
requirements of this article and the approved 
reclamation plan. The certification shall be 
submitted for each application or phase of 
bond release.

2. Indiana redesignated existing 
subsections (b) through (h) as 
subsections (c) through (i). 

N. 312 IAC 25–6–17 Surface Mining; 
Hydrologic Balance; Siltation Structures 
and 312 IAC 25–6–81 Underground 
Mining; Hydrologic Balance; Siltation 
Structures 

Because the Underground Mining rule 
is structured the same as the Surface 
Mining rule, the revisions discussed 
below pertain to both 312 IAC 25–6–17 
and 312 IAC 25–6–81. 

1. Indiana revised subdivision (a)(3) 
by removing the language that allowed 
a qualified registered professional land 
surveyor for the surface mining rule or 
qualified professional land surveyor for 
the underground mining rule to certify 
a siltation structure. 

2. Indiana changed the term 
‘‘sedimentation pond’’ to ‘‘siltation 
structure’’ throughout subsection (d). 

3. Indiana added the following 
requirement at new clause (d)(2)(B):

(B) For a siltation structure meeting the 
Class B or C criteria for dams in TR–60, the 
emergency spillway hydrograph criteria in 
the ‘‘Minimum Emergency Spillway 
Hydrologic Criteria’’ table in TR–60, or 
greater event as specified by the director.

4. Indiana redesignated existing 
clause (d)(2)(B) as clause (C) and revised 
it to read as follows:

(C) For a siltation structure not meeting the 
size or other criteria of 30 CFR 77.216(a), or 
not meeting the Class B or C criteria for dams 
in the NRCS publication Technical Release 
No. 60 (TR–60), a twenty-five (25) year, six 
(6) hour event, or greater event as specified 
by the director.

5. Indiana revised clauses (d)(3)(A) 
and (B) to read as follows:

(A) In the case of a siltation structure 
meeting the Class B or C criteria for dams in 
the NRCS publication Technical Release No. 
60 (TR–60) or meeting the size or other 
criteria of 30 CFR 77.216(a), it is designed to 
control the precipitation of the probable 
maximum precipitation of a six (6) hour 
event, or greater event as specified by the 
director; or 

(B) In the case of a siltation structure not 
meeting the size or other criteria of 30 CFR 
77.216(a) or not meeting the Class B or C 

criteria for dams in the NRCS publication 
Technical Release No. 60 (TR–60), it is 
designed to control the precipitation of a one 
hundred (100) year, six (6) hour event, or 
greater event as specified by the director.

O. 312 IAC 25–6–20 Surface Mining; 
Hydrologic Balance; Permanent and 
Temporary Impoundments and 312 IAC 
25–6–84 Underground Mining; 
Hydrologic Balance; Permanent and 
Temporary Impoundments 

Because the Underground Mining rule 
is structured the same as the Surface 
Mining rule, the revisions discussed 
below pertain to both 312 IAC 25–6–20 
and 312 IAC 25–6–84 with the following 
exception: Indiana proposed to delete 
the language ‘‘and located where failure 
would not be expected to cause loss of 
life or serious property damage’’ shown 
in 312 IAC 25–6–84(a)(3)(B) pertaining 
to underground mining. This language 
is retained in the surface mining rule at 
312 IAC 25–6–20(a)(3)(B). 

1. Indiana revised subdivision (a)(1) 
by requiring that an impoundment 
meeting the Class B or C criteria for 
dams in the NRCS publication 
Technical Release No. 60 (TR–60) or an 
impoundment meeting the size or other 
criteria of 30 CFR 77.216(a) comply with 
the requirements of 30 CFR 77.216 and 
312 IAC 25–6. 

2. Indiana revised clauses (a)(3)(A), 
(B) and (C) to read as follows:

(A) An impoundment meeting the Class B 
or C criteria for dams in the NRCS 
publication Technical Release No. 60 (TR–
60) or an impoundment meeting the size or 
other criteria of 30 CFR 77.216(a) shall have 
a minimum static safety factor of one and 
five-tenths (1.5) for a normal pool with 
steady state seepage saturation conditions 
and a seismic safety factor of at least one and 
two-tenths (1.2). 

(B) Impoundments not meeting the Class B 
or C criteria for dams in the NRCS 
publication Technical Release No. 60 (TR–
60) or not meeting the size or other criteria 
of 30 CFR 77.216(a), except for a coal mine 
waste impounding structure, and located 
where failure would not be expected to cause 
loss of life or serious property damage shall 
have a minimum static safety factor of one 
and three-tenths (1.3) for a normal pool with 
steady state seepage saturation conditions. 

(C) In lieu of meeting the static safety factor 
requirements of clause (B), the applicant may 
elect, in order to ensure stability for 
temporary impoundments not meeting the 
Class B or C criteria for dams in the NRCS 
publication Technical Release No. 60 (TR–
60) or not meeting the size or other criteria 
of 30 CFR 77.216(a) to grade as follows:

Please Note: As discussed earlier in 
this document, the language, ‘‘and 
located where failure would not be 
expected to cause loss of life or serious 
property damage,’’ in clause (B) above is 
proposed for removal in 312 IAC 25–6–

84(a)(3)(B) pertaining to underground 
mining. 

3. Indiana added the following new 
requirement to the end of subdivision 
(a)(4):

Impoundments meeting the Class B or C 
criteria for dams in TR–60 shall comply with 
the freeboard hydrograph criteria in the 
‘‘Minimum Emergency Spillway Hydrologic 
Criteria’’ table in TR–60.

4. Indiana revised the second 
sentence of subdivision (a)(5) by 
requiring foundation investigation, as 
well as any necessary laboratory testing 
of foundation material, to be performed 
to determine the design requirements 
for foundation failure for an 
impoundment meeting the size or other 
criteria of 30 CFR 77.216(a) or the Class 
B or C criteria for dams in the NRCS 
publication Technical Release No. 60 
(TR–60). 

5. Indiana added the following new 
requirement at clause (a)(7)(B)(ii) and 
redesigned existing clause (a)(7)(B)(ii) as 
(a)(7)(B)(iii) with revisions:

(ii) For an impoundment meeting the Class 
B or C criteria for dams in TR–60, the 
emergency spillway hydrograph criteria in 
the ‘‘Minimum Emergency Spillway 
Hydrologic Criteria’’ table in TR–60, or 
greater event as specified by the director. 

(iii) For an impoundment not meeting the 
size or other criteria of 30 CFR 77.216(a) or 
not meeting the Class B or C criteria for dams 
in the NRCS publication Technical Release 
No. 60 (TR–60), a twenty-five (25) year, six 
(6) hour event, or greater event as specified 
by the director.

6. Indiana revised clause (a)(9)(B) by 
removing the language that allowed a 
qualified registered professional land 
surveyor to certify an impoundment. 

7. Indiana revised clause (a)(9)(D) by 
requiring impoundments subject to 30 
CFR 77.216 or meeting the Class B or C 
criteria for dams in the NRCS 
publication Technical Release No. 60 
(TR–60) to be examined in accordance 
with 30 CFR 77.216–3. 

8. Indiana revised clause (a)(9)(E) by 
adding a reference to NRCS Class B or 
C criteria for dams, removing the 
language that allowed a qualified 
registered professional land surveyor to 
certify an impoundment, and correcting 
a regulation reference. The revised 
clause reads as follows:

(E) Impoundments that do not meet the 
size or other criteria of 30 CFR 77.216(a) or 
do not meet the Class B or C criteria for dams 
in the NRCS publication Technical Release 
No. 60 (TR–60) shall be examined at least 
quarterly by a qualified person designated by 
the permittee for appearances of instability, 
structural weakness, or other hazardous 
conditions. At least one (1) of the quarterly 
examinations conducted during the calendar 
year shall be certified by a qualified 
registered professional engineer and shall
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include a discussion of any appearances of 
instability, structural weakness, or other 
hazardous conditions, any other aspects of 
the structure affecting stability, and a 
statement indicating the pond has been 
maintained in accordance with the approved 
plan and this section. This examination shall 
be conducted during the period of October 1 
through December 31 of each calendar year. 
The certified examination report shall be 
submitted to the director within thirty (30) 
days of the examination. Impoundment 
examinations shall be conducted until the 
impoundment has been removed or until 
final bond release in accordance with 312 
IAC 25–5–16. If the operator can demonstrate 
that failure of the structure would not create 
a potential threat to public health and safety 
or threaten significant environmental harm, 
the following impoundments shall be exempt 
from the examination requirements of this 
clause, following approval by the director:

9. Indiana made the following 
revisions to subdivisions (c)(1) and (2) 
regarding temporary impoundments:

(1) Meeting the Class B or C criteria for 
dams in the NRCS publication Technical 
Release No. 60 (TR–60) or meeting the size 
or other criteria of 30 CFR 77.216(a), it is 
designed to control the precipitation of the 
probable maximum precipitation of a six (6) 
hour event, or greater event as specified by 
the director; or 

(2) Not meeting the size or other criteria of 
30 CFR 77.216(a) or not meeting the Class B 
or C criteria for dams in the NRCS 
publication Technical Release No. 60 (TR–
60), it is designed to control the precipitation 
of a one hundred (100) year, six (6) hour 
event, or greater event as specified by the 
director.

P. 312 IAC 25–6–23 Surface Mining; 
Hydrologic Balance; Surface and 
Ground Water Monitoring 

Indiana added the following new 
clause (a)(4)(C):

(C) Minimize any adverse impact to the 
environment or public health and safety 
resulting from noncompliance with any term 
or condition of the permit to include, but not 
be limited to: 

(i) Accelerated or additional monitoring 
necessary to determine the nature and extent 
of noncompliance and the results of the 
noncompliance; 

(ii) Immediate implementation of measures 
necessary to mitigate the noncompliance; and 

(iii) As soon as practicable issue warning 
to any person whose health and safety is in 
imminent danger due to the noncompliance.

Q. 312 IAC 25–6–25 Hydrologic 
Balance; Water Rights and Replacement 

Indiana revised 312 IAC 25–6–25 by 
removing the language ‘‘pursuant to a 
lawful order of an agency or court under 
IC 14–25–4 or another state water rights 
law’’ from the first sentence. Indiana 
also removed the existing second 
sentence regarding water replacement 
rights and replaced it with the following 
requirement:

Baseline hydrologic information required 
in 312 IAC 25–4–28 and 312 IAC 25–4–30 
through 312 IAC 25–4–32 shall be used to 
determine the extent of the impact of mining 
upon ground water and surface water and 
other relevant information.

R. 312 IAC 25–6–66 Surface Mining; 
Primary Roads 

Indiana removed existing clauses 
(2)(A), (B), and (C) and added the 
substantive requirements of clauses 
(2)(A) and (C) to the text of subdivision 
(2). Existing clauses (2)(C)(i) through 
(viii) were redesigned as clauses (2)(A) 
through (H). The text of revised 
subdivision (2) reads as follows:

(2) Each primary road embankment shall 
have a minimum static safety factor of one 
and three-tenths (1.3) and be designed in 
compliance with the following design 
standards:

S. 312 IAC 25–6–130 Underground 
Mining; Primary Roads 

Indiana revised subdivision (2) to 
read as follows:

(2) Each primary road embankment shall 
be shown to have a minimum static factor of 
one and three-tenths (1.3) or shall be 
designed in compliance with the following 
design standards: 

(A) The embankment foundation area shall 
be cleared of all organic material and the 
entire foundation surface shall be scarified. 

(B) If the natural slope of the foundation 
as measured at a right angle to the roadway 
center line is steeper than 8h:1v, the 
embankment shall be benched into the 
existing slope beginning at the embankment 
toe and then filled with compacted level lifts. 

(C) The embankment fill material shall be 
free of sod, large roots, and other large 
vegetative matter. 

(D) The fill shall be brought up in 
horizontal layers of such thickness as 
required to facilitate compaction in 
accordance with prudent construction 
standards. 

(E) The moisture content of the 
embankment shall be sufficient to secure 
proper compaction. 

(F) The side slope of the embankment shall 
be no steeper than 2h:v1. 

(G) Maximum fill height shall be twenty-
five (25) feet as measured from the natural 
ground at the downstream toe to the top of 
the embankment. 

(H) The embankment shall have a 
minimum top width of (h + 35)/5, where ‘‘h’’ 
is the embankment height as measured from 
natural ground at the downstream toe to the 
top of the embankment and shall be adequate 
for the intended use.

T. 312 IAC 25–7–1 Inspections of Sites 

1. Indiana removed existing 
subdivision (a)(2) and redesignated 
existing subdivisions (a)(3) and (4) as 
subdivisions (a)(2) and (3). 

2. Indiana redesignated the existing 
subsection (f) as subsection (h) and 

added the following new subsections (f) 
and (g):

(f) In lieu of the inspection frequency 
established in subsection (a), the regulatory 
authority shall inspect each abandoned site 
on a set frequency commensurate with the 
public health and safety and environmental 
considerations present at each specific site, 
but in no case shall the inspection frequency 
be set at less than one (1) complete 
inspection per calendar year. In selecting an 
alternate frequency authorized under this 
subsection, the regulatory authority shall do 
the following: 

(1) First conduct a complete inspection of 
the abandoned site. 

(2) Provide public notice and opportunity 
to comment under subsection (g). 

(3) Prepare and maintain for public review 
a written finding justifying the alternative 
inspection frequency selected. The written 
finding shall justify the new inspection 
frequency by affirmatively addressing in 
detail the following criteria: 

(A) How the site meets each of the criteria 
under the definition of an abandoned site in 
subsection (h) to qualify for a reduction in 
inspection frequency. 

(B) Whether, and to what extent, there 
exists on the site an impoundment, an 
earthen structure, or another condition that 
poses, or may reasonably be expected to 
ripen into, imminent dangers to the health or 
safety of the public or significant 
environmental harm to land, air, or water 
resources. 

(C) The extent to which an existing 
impoundment or earthen structure was 
constructed and certified in accordance with 
prudent engineering designs approved in the 
permit. 

(D) The degree to which erosion and 
sediment control is present and functioning. 

(E) The extent to which the site is located 
near or above an urbanized area, a 
community, an occupied dwelling, a school, 
and another public or commercial building or 
facility. 

(F) The extent of reclamation completed 
prior to abandonment and the degree of 
stability of an unreclaimed area, taking into 
consideration any physical characteristic of 
the land mined and the extent of settlement 
or revegetation that has occurred naturally. 

(G) Based on a review of the complete or 
partial inspection report record for the site 
during at least the last two (2) consecutive 
years, the rate at which adverse 
environmental or public health and safety 
conditions have and can be expected to 
progressively deteriorate. 

(g) The public notice and opportunity to 
comment required under subsection (f)(2) 
shall be provided as follows: 

(1) The regulatory authority shall place a 
notice in the newspaper with the broadest 
circulation in the locality of the abandoned 
site providing the public with a thirty (30) 
day period in which to subject written 
comments. 

(2) The public notice shall contain the 
following: 

(A) Name of permittee. 
(B) Permit number. 
(C) Precise location of the land affected. 
(D) Proposed inspection frequency.
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(E) General reasons for reducing the 
inspection frequency. 

(F) Bond status of the permit. 
(G) Telephone number and address of the 

regulatory authority where written comments 
on the reduced inspection frequency may be 
submitted. 

(H) Closing date of the comment period.

U. 312 IAC 25–7–20 Civil Penalties; 
Hearing Request 

Indiana revised 312 IAC 25–7–20 to 
increase the time from 15 to 30 days 
from receipt of the conference officer’s 
action that a person charged with a 
violation may contest the proposed 
penalty or the fact of the violation. 

III. Public Comment Procedures 
Under the provisions of 30 CFR 

732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the State program. 

Written Comments 
Send your written or electronic 

comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Indianapolis Field Office may not be 
logged in. 

Electronic Comments 
Please submit Internet comments as 

an ASCII or Word file avoiding the use 
of special characters and any form of 
encryption. Please also include ‘‘Attn: 
Docket No. IN–141–FOR’’ and your 
name and return address in your 
Internet message. If you do not receive 
a confirmation that we have received 
your Internet message, contact the 
Indianapolis Field Office at (317) 226–
6700.

Availability of Comments 
We will make comments, including 

names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 

town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 

Public Hearing 

If you wish to speak at the public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., e.s.t. on August 3, 2004. If you are 
disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
a hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at the 
public hearing provide us with a written 
copy of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 

If only one person requests an 
opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 

IV. Procedural Determinations 

Executive Order 12630—Takings 
This rule does not have takings 

implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulation. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 

This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 
accordance with’’ the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 
that the Indiana program does not 
regulate coal exploration and surface 
coal mining and reclamation operations 
on Indian lands. Therefore, the Indiana
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program has no effect on Federally-
recognized Indian tribes. 

Executive Order 13211—Regulations 
That Significantly Affect The Supply, 
Distribution, or Use of Energy

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 
This rule does not require an 

environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 

Paperwork Reduction Act 
This rule does not contain 

information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 
The Department of the Interior 

certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 

local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 

Unfunded Mandates 
This rule will not impose an 

unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate.

List of Subjects in 30 CFR Part 914 
Intergovernmental relations, Surface 

mining, Underground mining.
Dated: June 17, 2004. 

Charles E. Sandberg, 
Regional Director, Mid-Continent Regional 
Coordinating Center.
[FR Doc. 04–16289 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 914 

[Docket No. IN–154–FOR] 

Indiana Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are announcing receipt of a 
proposed amendment to the Indiana 
regulatory program (Indiana program) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA or the 
Act). Indiana proposes revisions to and 
additions of rules pertaining to blasting 
schedules and blaster certification. 
Indiana intends to revise its program to 
improve operational efficiency. 

This document gives the times and 
locations that the Indiana program and 
proposed amendment to that program 
are available for your inspection, the 
comment period during which you may 
submit written comments on the 
amendment, and the procedures that we 
will follow for the public hearing, if one 
is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., e.s.t., August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak at a 
hearing until 4 p.m., e.s.t., on August 3, 
2004.
ADDRESSES: You may submit comments, 
identified by Docket No. IN–154–FOR, 
by any of the following methods: 

• E-mail: IFOMAIL@osmre.gov. 
Include Docket No. IN–154–FOR in the 
subject line of the message. 

• Mail/Hand Delivery: Andrew R. 
Gilmore, Director, Indianapolis Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, Minton-
Capehart Federal Building, 575 North 
Pennsylvania Street, Room 301, 
Indianapolis, Indiana 46204. 

• Fax: (317) 226–6182 
• Federal eRulemaking Portal: http://

www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Indiana program, 
this amendment, a listing of any 
scheduled public hearings, and all 
written comments received in response 
to this document, you must go to the 
address listed below during normal 
business hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Indiana Field Office. 

Andrew R. Gilmore, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, Room 301, Indianapolis, Indiana 
46204, Telephone: (317) 226–6700, E-
mail: IFOMAIL@osmre.gov. 

In addition, you may review a copy of 
the amendment during regular business 
hours at the following location: 

Indiana Department of Natural 
Resources, Division of Reclamation,
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R. R. 2, Box 129, Jasonville, Indiana 
47438–9517, Telephone: (812) 665–
2207.

FOR FURTHER INFORMATION CONTACT: 
Andrew R. Gilmore, Director, 
Indianapolis Field Office. Telephone: 
(317) 226–6700. E-mail: 
IFOMAIL@osmre.gov.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Indiana Program 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Indiana 
program effective July 29, 1982. You can 
find background information on the 
Indiana program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Indiana program in the 
July 26, 1982, Federal Register (47 FR 
32071). You can also find later actions 
concerning the Indiana program and 
program amendments at 30 CFR 914.10, 
914.15, 914.16, and 914.17. 

II. Description of the Proposed 
Amendment 

By letter dated June 2, 2004 
(Administrative Record No. IND–1727), 
Indiana sent us an amendment to its 
program under SMCRA (30 U.S.C. 1201 
et seq.). Indiana sent the amendment at 
its own initiative. Below is a summary 
of the changes proposed by Indiana. The 
full text of the program amendment is 
available for you to read at the locations 
listed above under ADDRESSES.

A. 312 IAC (Indiana Administrative 
Code) 25–6–31 Surface Mining; 
Explosives; Publication of Blasting 
Schedule 

At subsection (c), Indiana proposes to 
remove a requirement that revised 
blasting schedules be approved by the 
director of the Department of Natural 
Resources before they are published and 
distributed. 

B. 312 IAC 25–9–5 Examinations 

At subsection (g), Indiana proposes to 
allow a person seeking a blaster 
certificate who fails an examination to 
retake the examination two times 
without reapplying. If the person fails 
the examination three times, he or she 
must retake the certified blaster training 
course. 

C. 312 IAC 25–9–8 Renewal 

1. Indiana proposes to add new 
subdivision (b)(3) to require certified 
blasters seeking renewal of their 
certification to obtain a minimum of 15 
hours of additional training and to 
provide documentation of that training. 
The training must be approved by the 
Department of Natural Resources. 

2. Indiana proposes to revise 
subsection (c) to require blasters to 
retake the examination and demonstrate 
completion of 15 hours of additional 
training in the previous 36 months 
when the certification is not renewed 
for more than 1 year after expiration. 
When the certification is not renewed 
for more than five years after expiration, 
the certification is not renewable. 

III. Public Comment Procedures 

Under the provisions of 30 CFR 
732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the State program. 

Written Comments 

Send your written or electronic 
comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Indianapolis Field Office may not be 
logged in. 

Electronic Comments 

Please submit Internet comments as 
an ASCII or Word file avoiding the use 
of special characters and any form of 
encryption. Please also include ‘‘Docket 
No. IN–154–FOR’’ and your name and 
return address in your Internet message. 
If you do not receive a confirmation that 
we have received your Internet message, 
contact the Indianapolis Field Office at 
(317) 226–6700. 

Availability of Comments 

We will make comments, including 
names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 

Public Hearing 

If you wish to speak at the public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., e.s.t., on August 3, 2004. If you are 
disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
a hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at the 
public hearing provide us with a written 
copy of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 

If only one person requests an 
opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record.
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IV. Procedural Determinations 

Executive Order 12630—Takings 

This rule does not have takings 
implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulation. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 

This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 
accordance with’’ the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-

recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 
that the Indiana program does not 
regulate coal exploration and surface 
coal mining and reclamation operations 
on Indian lands. Therefore, the Indiana 
program has no effect on Federally-
recognized Indian tribes. 

Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 
This rule does not require an 

environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)).

Paperwork Reduction Act 
This rule does not contain 

information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 
The Department of the Interior 

certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 

economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 

Unfunded Mandates 

This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate.

List of Subjects in 30 CFR Part 914 

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: June 17, 2004. 
Charles E. Sandberg, 
Regional Director, Mid-Continent Regional 
Coordinating Center.
[FR Doc. 04–16290 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

[KY–247–FOR] 

Kentucky Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
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ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We are announcing receipt of 
an amendment to the Kentucky 
regulatory program (the ‘‘Kentucky 
program’’) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA or the Act). Kentucky proposes 
to revise its statutes regarding easements 
of necessity and submitted the 
amendment at its own initiative. 

This document gives the times and 
locations that the Kentucky program 
and proposed amendment to that 
program are available for your 
inspection, the comment period during 
which you may submit written 
comments on the amendment, and the 
procedures that we will follow for the 
public hearing, if one is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., e.s.t., August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak until 
4 p.m., e.s.t., on August 3, 2004.
ADDRESSES: You may submit comments, 
identified by ‘‘KY–247–FOR/
Administrative Record No. 1624’’ by 
any of the following methods: 

• E-mail: bkovacic@osmre.gov. 
• Mail/Hand Delivery: William J. 

Kovacic, Lexington Field Office, Office 
of Surface Mining Reclamation and 
Enforcement, 2675 Regency Road, 
Lexington, Kentucky 40503, Telephone: 
(859) 260–8400. 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency docket number 
‘‘KY–247-FOR/Administrative Record 
No. KY–1624’’ for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ section 
in this document. You may also request 
to speak at a public hearing by any of 
the methods listed above or by 
contacting the individual listed under 
FOR FURTHER INFORMATION CONTACT. 

Docket: You may review copies of the 
Kentucky program, this amendment, a 
listing of any scheduled public hearings, 
and all written comments received in 
response to this document at OSM’s 
Lexington Field Office at the address 
listed above during normal business 
hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Lexington Field 
Office. 

In addition, you may receive a copy 
of the amendment during regular 
business hours at the following location: 
Department for Surface Mining 
Reclamation and Enforcement, 2 
Hudson Hollow Complex, Frankfort, 
Kentucky 40601, Telephone: (502) 564–
6940.
FOR FURTHER INFORMATION CONTACT: 
William J. Kovacic, Telephone: (859) 
260–8400. Internet: 
bkovacic@osmre.gov.
SUPPLEMENTARY INFORMATION:
I. Background on the Kentucky Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Kentucky 
Program 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of the Act and rules and 
regulations consistent with regulations 
issued by the Secretary pursuant to the 
Act. See 30 U.S.C. 1253(a)(1) and (7). On 
the basis of these criteria, the Secretary 
of the Interior conditionally approved 
the Kentucky program on May 18, 1982. 
You can find background information 
on the Kentucky program, including the 
Secretary’s findings, the disposition of 
comments, and conditions of approval 
of the Kentucky program in the May 18, 
1982, Federal Register (47 FR 21434). 
You can also find later actions 
concerning Kentucky’s program and 
program amendments at 30 CFR 917.11, 
917.12, 917.13, 917.15, 917.16, and 
917.17. 

II. Description of the Proposed 
Amendment 

By letter dated May 14, 2004, 
Kentucky sent us an amendment to its 
program, ([KY–247–FOR], 
administrative record No. KY–1624), 
under SMCRA (30 U.S.C. 1201 et seq.). 
Kentucky submitted House Bill (HB) 
537 promulgated by the 2004 Kentucky 
General Assembly. It amends the 
Kentucky Revised Statutes (KRS) at 
Section 1 of 350.280. A summary of the 
amended language follows. 

Subsection (1)(b)—the following 
quoted language is deleted from the 
conditions under which an easement of 
necessity is recognized if a notice or 
order directing abatement of a violation 
on the basis of imminent danger to 

health or safety of the public or 
significant imminent environmental 
harm: ‘‘and the violation involves an 
order of cessation and immediate 
compliance or an order to abate and 
alleviate in which the cabinet directs 
the permittee or operator to begin 
immediate abatement of the violation.’’

Subsection(1)(b)1—the following 
quoted language is added to the existing 
provisions to specify that an easement 
of necessity becomes effective and a 
permittee or operator is authorized to 
enter a property to take immediate 
action to abate a violation if he/she 
provides: ‘‘a plan of action reasonably 
calculated to result in abatement of the 
violation, repair of the damage, and 
restoration of the property, and provides 
proof of liability insurance and workers’ 
compensation insurance covering any 
accidents or injuries occurring on the 
property during the remedial work.’’

Subsection (1)(b)3—this subsection 
has been revised to require, in part, that 
a permittee or operator ‘‘diligently 
pursue abatement of the violation’’ and 
obtain an appraisal completed by a real 
estate appraiser ‘‘certified under KRS 
Chapter 324A’’ of damages that have 
resulted from the violation. The original 
language describing the damages ‘‘as 
abated, and those that are likely to occur 
to the property when the permittee or 
operator enters the property in order to 
abate the violation’’ is deleted. The 
appraisal must be completed and 
provided to the property owner or legal 
occupant within three days of 
abatement of the violation. 

Subsection(1)(c)—the following 
quoted language is deleted from the 
description of the appraisal of damages: 
‘‘that will result from the violation, as 
abated, and those that are likely to occur 
to the property when the permittee or 
operator enters the property in order to 
abate the violation.’’

Subsection(1)(c)1—this subsection 
requires that an appraiser be certified 
and that the appraisal be completed and 
submitted to the property owner or legal 
occupant within three days of 
‘‘abatement of the violation’’ (originally 
‘‘entry on the property’’).

Subsection(1)(c)2—this subsection 
requires that the property owner or legal 
occupant shall accept or reject the 
appraisal in writing within seven days 
of receipt of the completed appraisal 
(originally three days). 

Subsection (1)(c)3—this subsection 
requires that a real estate appraiser 
hired by the property owner of legal 
occupant be certified under KRS 
Chapter 324A and that the appraisal ‘‘be 
completed and provided to the 
permittee or operator within thirty days 
of receipt of the permittee’s or operator’s
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completed appraisal.’’ Deleted is a 
requirement that the appraisal include 
the damages, including loss of use, from 
the violation ‘‘as abated, and those that 
are likely to occur to the property if the 
permittee or operator is allowed to enter 
the property in order to abate the 
violation.’’

Subsection (1)(c)4—this subsection 
requires that if the property owner or 
legal owner ‘‘accepts the permittee’s or 
operator’s appraisal, the permittee or 
operator shall promptly pay the 
property owner or legal occupant the 
amount of damages reflected therein.’’ 
The original language (now deleted) 
required that if the property owner or 
legal occupant has the appraisal done, it 
shall be completed and provided to the 
permittee or operator within seven days 
of receipt of the permittee’s or operator’s 
completed appraisal. 

Subsection(1)(e)—this subsection 
specifies that if the property owner or 
legal occupant does not accept or reject 
the permittee’s or operator’s appraisal 
and offer of funds for damages ‘‘within 
the time specified in subparagraph 2 of 
paragraph (c) of this subsection, the 
appraisal and offer shall be deemed 
accepted.’’ The original requirement 
that the operator or permittee pay the 
appraised damages to the circuit court 
within three business days of the 
nonacceptance, with the funds placed in 
an interest-bearing account until 
resolution, is deleted. 

Subsection (1)(f)—this new subsection 
requires that ‘‘the appraiser shall 
calculate the damages to the property, 
including loss of use, that have resulted 
from the violation which the owner or 
the legal occupant shall be entitled to 
under this subsection as the difference 
between the fair market value of the 
property before the violation and after 
the abatement of the violation, plus the 
reasonable rental value of the property 
during the period of time between the 
effective date of the easement of 
necessity and the date of the abatement 
of the violation.’’ 

Subsection 2—this subsection 
pertains to violations other than those 
described in subsection (1), and requires 
that a real estate appraiser be certified 
under KRS Chapter 324. He/she will 
appraise damages that ‘‘likely’’ will 
result from a violation. This replaces the 
original language that the appraiser 
appraise damages that will result from 
the violation ‘‘as abated, and those that 
are likely to occur to the property if the 
permittee or operator is allowed to enter 
the property in order to abate the 
violation.’’ The same language is 
replaced in subsection (3)(a)4. 

Subsection (3)(a)—this subsection 
clarifies that the referenced appraisal 

pertains to that specified in subsection 
(2). 

Subsection (3)(a)4—this subsection 
requires that the operator or permittee 
pay the property owner or legal 
occupant an entry fee ‘‘calculated as 
one-half of the amount of the appraisal 
or the sum of five hundred dollars, 
whichever is greater, for the privilege to 
enter the property and conduct’’ the 
appraisal. 

Subsection (3)(b)—this new 
subsection requires that ‘‘upon payment 
of the entry fee by the permittee or 
operator, an easement of necessity shall 
be recognized on behalf of the permittee 
or operator for limited purposes of 
abating the violation and the operator or 
permittee shall be authorized to enter 
the property to undertake immediate 
action to abate the violation, provided 
that the landowner has been provided a 
plan of action reasonably calculated to 
result in abatement of the violation, 
repair of the damage, and restoration of 
the property, and the permittee or 
operator provides proof of liability 
insurance and workers’ compensation 
covering any accidents or injuries 
occurring on the property during the 
remedial work.’’

Subsection (3)(c)—this subsection 
states that ‘‘following the effective date 
of the easement of necessity to abate the 
violation, the procedures set forth in 
subsection (1)(c) through (f) of this 
section shall apply. The entry fee shall 
be deducted from any subsequent 
payment deemed due the property 
owner or legal occupant as a result of 
the post-abatement appraisal or 
appraisals. If the entry fee exceeds the 
amount of all appraisals, the property 
owner or legal occupant shall be 
entitled to retain the entry fee in its 
entirety.’’ The original language, ‘‘when 
the easement takes effect, the property 
owner or legal occupant shall allow 
access for the permittee’s or operator’s 
certified real estate appraiser or other 
qualified appraiser to conduct the 
appraisal,’’ has been deleted. 

Subsection (4)—this subsection 
specifies that ‘‘nothing in this section 
shall affect any person’s right to bring a 
civil suit action for damages, including 
punitive and compensatory damages, or 
other appropriate relief.’’ The original 
language in subsections (4), (5), (6), (7), 
and (8) has been deleted. These 
subsections pertained to procedures for 
the appraisal of damages addressed in 
this amendment in revised subsection 
(1)(c). 

The full text of the program 
amendment is available for you to read 
at the locations listed above under 
ADDRESSES.

III. Public Comment Procedures 
Under the provisions of 30 CFR 

732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the program. 

Written Comments 
Send your written comments to OSM 

at the address given above. Your written 
comments should be specific, pertain 
only to the issues proposed in this 
rulemaking, and include explanations in 
support of your recommendations. In 
the final rulemaking, we will not 
consider or include in the 
administrative record any comments 
received after the time indicated under 
DATES or at locations other than the 
Lexington Field Office. 

Electronic Comments 
Please submit Internet comments as 

an ASCII file avoiding the use of special 
characters and any form of encryption. 
Please also include ‘‘Attn: KY–247–
FOR/Administrative Record No. KY–
1624’’ and your name and return 
address in your Internet message. If you 
do not receive a confirmation that we 
have received your Internet message, 
contact the Lexington Field Office at 
(859) 260–8400. 

Availability of Comments 
We will make comments, including 

names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety.

Public Hearing 
If you wish to speak at the public 

hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., e.s.t. on August 3, 2004. If you are 
disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an
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opportunity to speak, we will not hold 
the hearing. To assist the transcriber and 
ensure an accurate record, we request, if 
possible, that each person who speaks at 
a public hearing provide us with a 
written copy of his or her comments. 
The public hearing will continue on the 
specified date until everyone scheduled 
to speak has been given an opportunity 
to be heard. If you are in the audience 
and have not been scheduled to speak 
and wish to do so, you will be allowed 
to speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. If you are 
disabled and need a special 
accommodation to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT.

Public Meeting 
If only one person requests an 

opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 

IV. Procedural Determinations 

Executive Order 12630—Takings 
This rule does not have takings 

implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulations. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that, to the extent 
allowable by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 

programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 

This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 
accordance with’’ the requirements of 
SMCRA. Section 503(a)(7) requires that 
State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian Tribes. 
The basis for this determination is that 
our decision is on a State regulatory 
program and does not involve a Federal 
program involving Indian Tribes. 

Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 
Section 702(d) of SMCRA (30 U.S.C. 

1292(d)) provides that a decision on a 
proposed State regulatory program 
provision does not constitute a major 
Federal action within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)). A determination has been 
made that such decisions are 
categorically excluded from the NEPA 
process (516 DM 8.4.A). 

Paperwork Reduction Act 
This rule does not contain 

information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.).

Regulatory Flexibility Act 
The Department of the Interior has 

determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
that is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C.804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, geographic 
regions, or Federal, State or local 
governmental agencies; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S. based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule.
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Unfunded Mandates 
This rule will not impose a cost of 

$100 million or more in any given year 
on any governmental entity or the 
private sector.

List of Subjects in 30 CFR Part 917
Intergovernmental relations, Surface 

mining, Underground mining.
Dated: June 3, 2004. 

George J. Rieger, 
Acting Regional Director, Appalachian 
Regional Coordinating Center.

[FR Doc. 04–16286 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 920 

[MD–054–FOR] 

Maryland Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendments. 

SUMMARY: We are announcing receipt of 
a proposed amendment to the Maryland 
regulatory program under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA or the Act). The program 
amendment consists of changes to the 
Code of Maryland Regulations (COMAR) 
concerning valid existing rights. The 
amendment is intended to revise the 
Maryland program to be consistent with 
the corresponding Federal regulations.
DATES: We will accept written 
comments on this amendment until 4 
p.m. (local time), on August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak at a 
hearing until 4 p.m. (local time), on 
August 3, 2004.
ADDRESSES: You should mail or hand-
deliver written comments and requests 
to speak at the hearing to Mr. George 
Rieger at the address listed below. 

You may review copies of the 
Maryland program, this amendment, a 
listing of any scheduled public hearings, 
and all written comments received in 
response to this document at the 
addresses listed below during normal 
business hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting the Appalachian Regional 
Coordinating Center. 

Mr. George Rieger, Chief, Pittsburgh 
Field Division, Office of Surface Mining 
Reclamation and Enforcement, 
Appalachian Regional Coordinating 
Center, 3 Parkway Center, Pittsburgh, 
PA 15220, Telephone: (412) 937–2153. 
E-mail: grieger@osmre.gov. 

Mr. C. Edmon Larrimore, Program 
Manager, Mining Program, 1800 
Washington Boulevard, Baltimore, 
Maryland 21230, Telephone: (410) 537–
3557 or 1–800–633–6101.

FOR FURTHER INFORMATION CONTACT: Mr. 
George Rieger, Telephone: (412) 937–
2153. Internet: grieger@osmre.gov.

SUPPLEMENTARY INFORMATION:
I. Background on the Maryland Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Maryland 
Program 

Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, ‘‘* * * a 
State law which provides for the 
regulation of surface coal mining and 
reclamation operations in accordance 
with the requirements of the Act * * * 
and rules and regulations consistent 
with regulations issued by the Secretary 
pursuant to the Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Maryland 
program on December 1, 1980. You can 
find background information on the 
Maryland program, including the 
Secretary’s findings, the disposition of 
comments, and conditions of approval 
in the December 1, 1980, Federal 
Register (45 FR 79431). You can also 
find later actions concerning Maryland’s 
program and program amendments at 30 
CFR 920.12, 920.15, and 920.16. 

II. Description of the Proposed 
Amendment 

By letter dated May 4, 2004 
(Administrative Record Number MD–
583–11), Maryland sent us an 
amendment to its program under 
SMCRA (30 U.S.C. 1201 et seq.). The 
amendment revises COMAR provisions 
concerning valid existing rights. 

The full text of the program 
amendment is available to you to read 
at the locations listed above under 
ADDRESSES. Specifically, Maryland 
proposes the following amendments to 
COMAR. 

1. COMAR 26.20.10.01.B(7) Definition of 
Valid Existing Rights

This definition is amended at 
paragraph (7)(a)(i) by deleting the 
phrase ‘‘on August 3, 1977’’ and by 
adding in its place the words ‘‘at the 
time the land came under the protection 
of Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or 
Regulation .02 of the chapter.’’ 

Subparagraph (7)(a)(ii) is amended by 
several deletions and additions of 
language as follows. In the first 
sentence, the phrase ‘‘these lands either 
had’’ is revised to read ‘‘the land had.’’ 
The following words are added 
immediately following the revised 
phrase ‘‘the land had:’’ ‘‘obtained all 
permits and other authorizations 
required to conduct surface coal mining 
operations or had.’’ Further along in the 
first sentence, ‘‘good faith efforts’’ is 
amended to be ‘‘good faith effort.’’ Also 
in the first sentence, the words ‘‘State 
and federal permits’’ are deleted. The 
words ‘‘permits and authorizations’’ are 
added immediately before the words ‘‘to 
conduct the operations.’’ The word 
‘‘those’’ is deleted and replaced by the 
word ‘‘the.’’ The words ‘‘lands, on or 
before’’ are revised to read ‘‘land 
before.’’ The date ‘‘August 3, 1977’’ is 
deleted, and the following words are 
added in their place: ‘‘the land came 
under the protection of Environment 
Article, § 15–505(b)(2), Annotated Code 
of Maryland or Regulation .02 of this 
chapter and at a minimum had 
submitted an application for any permit 
required under this subtitle.’’ The word 
‘‘coal’’ is being deleted following the 
phrase ‘‘to the Bureau that the’’ and the 
word ‘‘land’’ is added in its place. The 
word ‘‘both’’ is deleted from the phrase 
‘‘is both needed for.’’ The words ‘‘an on-
going’’ are being deleted immediately 
following the words ‘‘adjacent to.’’ The 
words ‘‘obtained before August 3, 1977’’ 
are being deleted at the end of the 
sentence, and those words are being 
replaced by the following words:
And other authorizations had been obtained, 
or a good faith attempt to obtain all permits 
and authorizations had been made before the 
land came under the protection of 
Environment Article § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter.

As amended, COMAR 
26.20.10.01.B(7)(a)(ii) provides as 
follows:

(ii) The person proposing to conduct 
surface coal mining operations on the land 
had obtained all permits and other 
authorizations required to conduct surface 
coal mining operations or had made a good 
faith effort to obtain all necessary permits 
and authorizations to conduct the operations
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on the land before the land came under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter and at a 
minimum had submitted an application for 
any permit required under this subtitle, or 
can demonstrate to the Bureau that the land 
is needed for and immediately adjacent to a 
surface coal mining operation for which all 
permits were and other authorizations had 
been obtained, or a good faith attempt to 
obtain all permits and authorizations had 
been made before the land came under the 
protection of Environment Article § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter.

Subparagraph (7)(b)(i) is being 
amended by adding the word 
‘‘properly’’ between the word ‘‘A’’ and 
the word ‘‘recorded’’ at the beginning of 
the sentence. The word ‘‘recorded’’ 
immediately before the word 
‘‘easement’’ is deleted and is replaced 
by the word ‘‘or.’’ The words ‘‘or a 
permit,’’ ‘‘coal haul,’’ and ‘‘recorded as 
of August 3, 1977; or’’ are deleted 
following the word ‘‘easement.’’ New 
language is added at the end of this 
provision. As amended, Subparagraph 
(7)(b)(ii) provides as follows:

(i) A properly recorded right-of-way or 
easement for a road in that location existed 
when the land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter, and under the document 
creating the right-of-way or easement, and 
under subsequent conveyances, the person 
has a legal right to use or construct a road 
across the right-of-way or easement for 
surface coal mining operations;

Subparagraph (7)(b)(ii) is being 
amended by deleting the words ‘‘other’’ 
and ‘‘as of August 3, 1977,’’ and adding 
new language. As amended, 
Subparagraph (7)(b)(ii) provides as 
follows:

(ii) Any road in existence when the land 
upon which it is located came under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter, and the person 
has a legal right to use the road for surface 
coal mining operations;

Subparagraphs (7)(b)(iii) and (iv) are 
new and provide as follows:

(iii) A valid permit for use or construction 
of a road in that location for surface coal 
mining operations existed when the land 
came under the protection of Environment 
Article, § 15–505(b)(2), Annotated Code of 
Maryland or Regulation .02 of this chapter; 
or 

(iv) Valid existing rights exist under 
Section B(7)(a) of this regulation.

2. COMAR 26.20.10.01–1
Demonstration Standards 

This provision is new and provides as 
follows:

.01–1 Demonstration Standards 
A. In order to meet the needed for and 

adjacent standard in Regulation .01B(7)(a)(ii) 
of this regulation a person shall demonstrate 
that prohibiting expansion of the surface coal 
mining operation onto land under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter would unfairly 
impact the viability of the operation as 
originally planned before the land came 
under the protection of Environment Article, 
§ 15–505(b)(2), Annotated Code of Maryland 
or Regulation .02 of this chapter. Except for 
operations in existence before August 3, 
1977, or for which a good faith effort to 
obtain all necessary permits had been made 
before August 3, 1977, this standard does not 
apply to lands already under the protection 
of Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter when the Bureau approved 
the permit for the original operation or when 
the good faith effort to obtain all necessary 
permits for the original operation was made. 

B. In evaluating whether a person meets 
the standard in § A of this regulation, the 
Bureau may consider factors such as: 

(1) The extent to which the coal supply 
contracts or other legal and business 
commitments that predate the time the land 
came under the protection of Environment 
Article, § 15–505(b)(2), Annotated Code of 
Maryland or Regulation .02 of this chapter 
depend upon use of that land for surface coal 
mining operations; 

(2) The extent to which plans used to 
obtain financing for the operation before the 
land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter rely upon the use of that 
land for surface coal mining operations; 

(3) The extent to which investments in the 
operation before the land came under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter rely upon the 
use of that land for surface coal mining 
operations; or 

(4) Whether the land lies within the areas 
identified on the map required under 
COMAR 26.20.02.10A(6) before the land 
came under the protection of Regulation .02 
of this chapter.

3. COMAR 26.20.10.02 Prohibition 
The introductory paragraph to this 

provision is amended by adding the 
words ‘‘as determined under Regulation 
.07 of this chapter, or an exception for 
existing operation under Regulation .04 
of this chapter’’ immediately after the 
words ‘‘valid existing rights.’’ In 
addition, the words ‘‘after August 3, 
1977’’ and ‘‘unless those operations 
were being conducted on August 3, 
1977’’ are deleted. As amended, the 
introductory paragraph to this provision 
provides as follows:

Subject to valid existing rights, as 
determined under Regulation .07 of this 
chapter, or an exception for existing 
operations under Regulation .04 of this 

chapter, surface coal mining operations may 
not be conducted on any of the following 
lands.

Subparagraph 26.20.10.02.C.(1) is 
amended by deleting the words ‘‘join 
this’’ and replacing those words with 
the words ‘‘are located within the.’’ 
Also, the words ‘‘in order to join the 
public road’’ are added immediately 
following the words ‘‘right-of-way line.’’ 
As amended, Subparagraph 
26.20.10.02.C.(1) provides as follows:

(1) Where mine access roads or haulage 
roads are located within the right-of-way line 
in order to join the public road, or

Subparagraph 26.20.10.02.C.(2) is 
amended by adding the word ‘‘closed’’ 
immediately following the word 
‘‘relocated.’’ 

4. COMAR 26.20.10.03 Determination 
of Limits and Prohibitions 

Subparagraph 26.20.10.03.A. is 
amended by adding the words 
‘‘application for a’’ immediately 
following the word ‘‘complete.’’ In 
addition, the word ‘‘application’’ is 
deleted immediately following the word 
‘‘permit’’ and the words ‘‘for a surface 
coal mining operation or for a revision 
of the boundaries of a surface coal 
mining operation permit’’ are added in 
place of the deleted word. Also, the 
words ‘‘review the application to’’ are 
added immediately following the words 
‘‘the Bureau shall.’’ As amended, 
Subparagraph 26.20.10.03.A. provides 
as follows:

A. Upon receipt of a complete application 
for a permit for a surface coal mining 
operation or for a revision of the boundaries 
of a surface coal mining operation permit, the 
Bureau shall review the application to 
determine whether the proposed surface coal 
mining operations are limited or prohibited 
under this chapter.

Subparagraph 26.20.10.03.B. is 
amended by adding the words ‘‘any 
portion of’’ immediately following the 
words ‘‘Bureau shall reject.’’ In 
addition, the words ‘‘if the applicant has 
no valid existing rights for the area, or 
if the operation did not exist on August 
3, 1977’’ are deleted and replaced by 
new language. As amended, 
Subparagraph 26.20.10.03.B. provides as 
follows:

B. If the proposed operation is to be located 
on any lands where surface coal mining is 
prohibited, the Bureau shall reject any 
portion of the application that would locate 
surface coal mining operations on land 
protected under Regulation .02 of this 
chapter unless: 

(1) The site qualifies for an exception for 
existing operations under Regulation .04 of 
this chapter;
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(2) The applicant has valid existing rights 
for the land as determined under Regulation 
.07 of this chapter; 

(3) The applicant obtains a waiver or 
exception from the prohibitions of Regulation 
.02C, D, and E of this chapter in accordance 
with § D, E, and F of this regulation; or 

(4) For land protected by Regulation .02B 
of this chapter, both the Bureau and the 
agency with jurisdiction over the park or 
place jointly approve the proposed operation 
in accordance with § H of this regulation.

Subparagraph 26.20.10.03.C. is 
amended by revising the following 
regulation citations: ‘‘.02E and F’’ is 
changed to ‘‘.02F and G.’’ 

Subparagraph 26.20.10.03.D(2) is 
amended by adding the words ‘‘or 
close’’ immediately following the words 
‘‘would relocate.’’ In addition, the 
words ‘‘and provide a public comment 
period and opportunity to request a 
public hearing’’ are added at the end of 
this provision. As amended, 
Subparagraph 26.20.10.03.D(2) provides 
as follows:

(2) Shall require the applicant to 
specifically advertise that the proposed 
surface mining operation would relocate, or 
close a public road or would be conducted 
within 100 feet of the right-of-way of a public 
road; and provide a public comment period 
and opportunity to request a public hearing;

Subparagraph 26.20.10.03.H. is 
amended by deleting the word ‘‘public’’ 
immediately following the words 
‘‘adversely affect any’’ and adding in its 
place, the words ‘‘publicly owned.’’ In 
addition, the words ‘‘publicly owned’’ 
are deleted immediately before the 
words ‘‘places included on.’’ 

5. COMAR 26.20.10.04 Exception for 
Existing Operations 

This provision is new and provides as 
follows:

.04 Exception for Existing Operations 

The prohibitions and limitations of 
Regulation .02 of this chapter do not apply 
to surface coal mining operations for which 
a permit issued by the Bureau under the 
Regulatory Program exists when the land 
comes under the protection of Regulation .02 
of this chapter. This exception only applies 
to lands within the permit area as it exists 
when the land comes under the protection of 
Regulation .02 of this chapter.

6. COMAR 26.20.10.05 Submission of 
Valid Existing Rights Determination 

This provision is new and provides as 
follows:

.05 Submission of Valid Existing Rights 
Determination 

A. A person that intends to conduct surface 
coal mining operations on the basis of valid 
existing rights under Regulation .02 of this 
chapter shall submit a request for a valid 

existing rights determination to the Bureau. 
This request may be submitted before 
preparing and submitting an application for 
a permit for the land. 

B. A request for a valid existing rights 
determination that relies on the good faith/
all permits standard or the needed for and 
adjacent standard in Regulation .01B(7)(a)(ii) 
of this chapter shall provide a property rights 
demonstration. The demonstration shall 
include: 

(1) A legal description of the land to which 
the request pertains; 

(2) Complete documentation of the 
character and extent of the requestor’s 
current interests in the surface and mineral 
estates of the land to which the request 
pertains; 

(3) A complete chain of title for the surface 
and mineral estates of the land to which the 
request pertains; 

(4) A description of the nature and effect 
of each title instrument that forms the basis 
of the request, including any provision 
pertaining to the type or method of mining 
or mining-related surface disturbances and 
facilities; 

(5) A description of the type and extent of 
surface coal mining operations that the 
requestor claims the right to conduct, 
including the method of mining, any mining-
related surface activities and facilities and an 
explanation of how these operations would 
be consistent with State property law; 

(6) Complete documentation of the nature 
and ownership, as of the date that the land 
came under the protection of Environment 
Article, § 15–505(b)(2), Annotated Code of 
Maryland or Regulation .02 of this chapter, 
of all property rights for the surface and 
mineral estates of the land to which the 
request pertains; 

(7) Names and addresses of the current 
owners of the surface and mineral estates of 
the land to which the request pertains;

(8) Documentation that, if the coal interests 
have been severed from other property 
interests, that the owners of other property 
interests in the land to which the request 
pertains have been notified and provided an 
opportunity to comment on the validity of 
the property rights claimed in the request 
within 30 days of the notice; and 

(9) Any comments received in response to 
the notification required by paragraph (8) of 
this section. 

C. A request for a valid existing rights 
determination that relies on the good faith/
all permits standard in Regulation 
.01B(7)(a)(ii) of this chapter shall contain: 

(1) All of the information required by § B 
of this regulation; 

(2) Approval and issuance dates and 
identification numbers for any permits, 
licenses, and authorizations that were 
obtained before the land came under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter; 

(3) Application dates and identification 
numbers for any permits, licenses, and 
authorizations for which applications were 
submitted before the land came under the 
protection of Environment Article, § 15–
505(b)(2), Annotated Code of Maryland or 
Regulation .02 of this chapter; and 

(4) An explanation of any other good faith 
effort made to obtain the necessary permits, 
licenses, and authorizations as of the date 
that the land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter. 

D. A request for a valid existing rights 
determination that relies upon the needed for 
and adjacent standard in Regulation 
.01B(7)(a)(ii) of this chapter shall contain: 

(1) All of the information required by § B 
of this regulation; and 

(2) An explanation of how and why the 
land is needed for and immediately adjacent 
to the operation upon which the request is 
based, including the demonstration required 
by Regulation .01–1 of this chapter that 
prohibiting expansion of the operation onto 
the land would unfairly impact the viability 
of the operation as originally planned before 
the land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter. 

E. A request for a valid existing rights 
determination that relies upon one of the 
standards for roads in Regulation .01B(7)(b) 
of this chapter shall contain satisfactory 
documentation that: 

(1) The road existed when the land on 
which it is located came under the protection 
of Environment Article, § 15–505(b)(2) or 
Regulation .02 of this chapter and the 
requestor has a legal right to use the road for 
surface coal mining operations; 

(2) A properly recorded right of way or 
easement for a road in that location existed 
when the land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter and under the document 
creating the right of way or easement and 
under any subsequent conveyances the 
requestor has a legal right to use or construct 
a road across that right of way or easement 
to conduct surface coal mining operations; or 

(3) A valid permit for use or construction 
of a road in that location for surface coal 
mining operations existed when the land 
came under the protection of Environment 
Article, § 15–505(b)(2), Annotated Code of 
Maryland or Regulation .02 of this chapter. 

7. COMAR 26.20.10.06 Review of Valid 
Existing Rights Request 

This provision is new and provides as 
follows:

.06 Review of Valid Existing Rights Request 

A. Upon receipt of a request for a valid 
existing rights determination, the Bureau 
shall complete an initial review to determine 
if the request includes all applicable 
requirements of Regulation .05 of this 
chapter. If the request does not include all of 
the applicable information, the Bureau shall 
return the request with notification of the 
missing information. 

B. If the request is not returned to the 
Bureau within 30 days after receipt of the 
notification in § A of this regulation, the 
Bureau shall issue a determination that valid 
existing rights has not been demonstrated in 
accordance with Regulation .07 of this 
chapter.
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C. When the Bureau determines that a 
request for a valid existing rights 
determination is complete, the Bureau shall: 

(1) Notify the requestor, in writing, that the 
application is complete and require the 
requestor to publish the notice required by 
§ D of this regulation; and 

(2) Provide a copy of the notice required 
by § C(1) to: 

(a) The Bureau of Mines, 
(b) All reasonably locatable owners of 

surface and mineral estates in the land 
included in the request, and 

(c) The owner of the feature causing the 
land to come under the protection of 
Regulation .02 of this chapter, and when 
applicable, the agency with primary 
jurisdiction over the feature with respect to 
the values causing the land to come under 
the protection of Regulation .02 of this 
chapter. 

D. Upon receipt of the Bureau notification 
that the request is complete, the requestor 
shall cause a notice to appear in a newspaper 
of general circulation in the county in which 
the land is located. The notice shall contain: 

(1) A heading of ‘‘Notice of Request for 
Valid Existing Rights Determination’; 

(2) The name and address of the requestor; 
(3) The location of the land to which the 

request pertains; 
(4) A description of the type of surface coal 

mining operations planned; 
(5) A reference to and brief description of 

the applicable standard(s) under the 
definition of valid existing rights in 
Regulation .01B(7) of this chapter that 
contains the information required by § E of 
this regulation; 

(6) A statement that the Bureau will not 
make a decision on the merits of the request 
if, by the close of the comment period of the 
notice, a person with a legal interest in the 
land initiates appropriate legal action to 
resolve any differences concerning the 
validity or interpretation of the deed, lease, 
easement, or other documents that form the 
basis of the claim for valid existing rights if 
the request relies upon one or more of the 
standards in Regulation .01B(7)(a)(ii) and 
.01B(7)(b)(i)and (ii) of this chapter; 

(7) A description of the procedures the 
Bureau will follow in processing the request; 

(8) The closing date of a comment period 
that is a minimum of 30 days after 
publication of the notice; 

(9) A statement that interested persons may 
obtain a 30 day extension of the comment 
period upon written request to the Bureau; 
and 

(10) The name and address of the Bureau 
office where a copy of the request is available 
for public inspection and where comments 
and requests for extension of the comment 
period may be sent. 

E. The reference and description required 
by § D(5) of this regulation shall include a: 

(1) Description of the property rights 
claimed and the basis for the claim if the 
request relies upon the good faith/all permits 
standard or the needed for and adjacent 
standard in Regulation .01B(7)(a)(ii) of this 
regulation; 

(2) Description of the basis for the claim 
that the road existed when the land came 
under the protection of Environment Article, 

§ 15–505(b)(2), Annotated Code of Maryland 
or Regulation .02 of this chapter and that a 
legal right exists to use the road for surface 
coal mining operations if the request relies 
upon the standard in Regulation .01B(7)(b)(ii) 
of this chapter; or 

(3) Description of the basis for the claim 
that a properly recorded right of way or 
easement for a road in that location existed 
when the land came under the protection of 
Environment Article, § 15–505(b)(2), 
Annotated Code of Maryland or Regulation 
.02 of this chapter and under the document 
creating the right of way or easement and 
under any subsequent conveyances a legal 
right exists to use or construct a road across 
the right of way or easement to conduct 
surface coal mining operations, if the request 
relies upon the standard in Regulation 
.01B(7)(b)(i) of this regulation. 

F. The notice required by § C(2) of this 
regulation shall provide a 30 day comment 
period starting from the date of service and 
specify that an additional 30 days is available 
upon written request. The Bureau may grant 
additional time for good cause upon request 
and may not necessarily consider comments 
received after the closing date of the 
comment period.

8. COMAR 26.20.10.07 Decision on 
Valid Existing Rights 

This provision is new and provides as 
follows:

.07 Decision on Valid Existing Rights 
A. The Bureau shall review the information 

submitted under Regulation .05 of this 
chapter, the comments received under 
Regulation .06 of this chapter, and any other 
reasonably available information to 
determine whether the record is sufficiently 
complete and adequate to support a decision 
on the merits of the request for valid existing 
rights. The Bureau shall notify the applicant, 
in writing, if it determines the record is 
inadequate providing an explanation of the 
inadequacy and requesting the submittal of 
additional information that is necessary to 
complete the record. The request shall 
require the requested information to be 
submitted within 30 days from receipt of the 
request.

B. When the record is complete and 
adequate, the Bureau shall determine 
whether the request submitted under 
Regulation .05 of this chapter has 
demonstrated valid existing rights. The 
Bureau’s decision shall be in writing and 
contain findings of fact and conclusions 
sufficient to justify the decision. 

C. The Bureau shall issue a determination 
that valid existing rights has not been 
demonstrated if the property rights claims are 
the subject of pending litigation in a court or 
administrative body with jurisdiction over 
the property rights in question. The 
determination shall be made without 
prejudice. The request may be refilled when 
the property rights dispute is finally 
adjudicated. The section only applies to legal 
action that is initiated as of the closing date 
of the comment period under Regulation 
.06D and F of this chapter. 

D. If the record of the request indicates 
disagreement as to the accuracy of the 

property rights claims, but is not the subject 
of any pending litigation, the Bureau shall 
evaluate the merits of the information in the 
record and determine whether a 
demonstration of valid existing rights has 
been made. The Bureau shall issue a decision 
in accordance with § B of this regulation. 

E. The Bureau shall issue a determination 
that valid existing rights have not been 
demonstrated if any of the information 
requested under § A of this regulation is not 
submitted within 30 days from receipt of the 
request. This determination is made without 
prejudice and a revised request may be 
refiled at any time. 

F. After making a determination under this 
regulation, the Bureau shall: 

(1) Require the person requesting the 
determination to publish notice in a 
newspaper of general circulation in the 
county in which the land is located and 
provide a copy of the published notice to the 
Bureau; and 

(2) Provide a copy of the determination and 
an explanation of appeal rights to: 

(a) The person requesting the 
determination; 

(b) The owner or owners of the land to 
which the determination applies; 

(c) The owners of the feature causing the 
land to come under the protection of 
Regulation .01B(7) of this chapter; and 

(d) When applicable, to the agency with 
primary jurisdiction over the feature with 
respect to the values that caused the land to 
come under the protection of Regulation 
.01B(7) of this chapter. 

G. A determination by the Bureau on valid 
existing rights is subject to administrative 
and judicial review under COMAR 26.20.06.

III. Public Comment Procedures 
Under the provisions of 30 CFR 

732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the Maryland program. 

Written Comments 
Send your written or electronic 

comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We may not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Appalachian Regional Coordinating 
Center may not be logged in.

Electronic Comments 
Please submit Internet comments as 

an ASCII, Word file avoiding the use of 
special characters and any form of 
encryption. Please also include ‘‘Attn:
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SATS NO. MD–054–FOR’’ and your 
name and return address in your 
Internet message. If you do not receive 
a confirmation that we have received 
your Internet message, contact the 
Appalachian Regional Coordinating 
Center at (412) 937–2153. 

Availability of Comments 
We will make comments, including 

names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 

Public Hearing 
If you wish to speak at the public 

hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m. (local time), on August 3, 2004. If 
you are disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
a hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at the 
public hearing provide us with a written 
copy of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 
If only one person requests an 

opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 
discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings will be 

open to the public and, if possible, we 
will post notices of meetings at the 
locations listed under ADDRESSES. We 
will make a written summary of each 
meeting a part of the Administrative 
Record. 

IV. Procedural Determinations 

Executive Order 12630—Takings 
In this rule, the State is adopting valid 

existing rights standards that are similar 
to the standards in the Federal 
definition at 30 CFR 761.5. Therefore, 
this rule has the same takings 
implications as the Federal valid 
existing rights. The takings implications 
assessment for the Federal valid existing 
rights rule appears in Part XXIX.E of the 
preamble to that rule. See 64 FR 70766, 
70822–27, December 17, 1999. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempt from review by 
the Office of Management and Budget 
under Executive Order 12866. 

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 
This rule does not have Federalism 

implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 

accordance with’’ the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations ‘‘consistent with’’ 
regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
The basis for this determination in our 
decision is on a State regulatory 
program and does not involve a Federal 
regulation involving Indian lands. 

Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 

This rule does not require an 
environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5
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U.S.C. 601 et seq.). The State submittal, 
which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the 
analysis performed under various laws 
and executive orders for the counterpart 
Federal regulations. 

Unfunded Mandates 
This rule will not impose an 

unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the analysis performed under various 
laws and executive orders for the 
counterpart Federal regulations.

List of Subjects in 30 CFR Part 920 
Intergovernmental relations, Surface 

mining, Underground mining.
Dated: May 27, 2004. 

Brent Wahlquist, 
Regional Director, Appalachian Regional 
Coordinating Center.
[FR Doc. 04–16285 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–05–P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 943 

[Docket No. TX–053–FOR] 

Texas Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.

ACTION: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are announcing receipt of a 
proposed amendment to the Texas 
regulatory program (Texas program) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA or the 
Act). Texas proposes revisions to its 
regulations regarding annual permit 
fees. Texas intends to revise its program 
to improve operational efficiency. 

This document gives the times and 
locations that the Texas program and 
proposed amendment to that program 
are available for your inspection, the 
comment period during which you may 
submit written comments on the 
amendment, and the procedures that we 
will follow for the public hearing, if one 
is requested.
DATES: We will accept written 
comments on this amendment until 4 
p.m., c.d.t., August 18, 2004. If 
requested, we will hold a public hearing 
on the amendment on August 13, 2004. 
We will accept requests to speak at a 
hearing until 4 p.m., c.d.t. on August 3, 
2004.
ADDRESSES: You may submit comments, 
identified by Docket No. TX–053–FOR, 
by any of the following methods: 

• E-mail: mwolfrom@osmre.gov. 
Include ‘‘Docket No. TX–053–FOR’’ in 
the subject line of the message. 

• Mail/Hand Delivery: Michael C. 
Wolfrom, Director, Tulsa Field Office, 
Office of Surface Mining Reclamation 
and Enforcement, 5100 East Skelly 
Drive, Suite 470, Tulsa, Oklahoma 
74135–6547. 

• Fax: (918) 581–6419. 
• Federal eRulemaking Portal: http://

www.regulations.gov. Follow the 
instructions for submitting comments. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
‘‘Public Comment Procedures’’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
review copies of the Texas program, this 
amendment, a listing of any scheduled 
public hearings, and all written 
comments received in response to this 
document, you must go to the address 
listed below during normal business 
hours, Monday through Friday, 
excluding holidays. You may receive 
one free copy of the amendment by 
contacting OSM’s Tulsa Field Office. 
Michael C. Wolfrom, Director, Tulsa 

Field Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 
East Skelly Drive, Suite 470, Tulsa, 
Oklahoma 74135–6547, Telephone: 
(918) 581–6430, E-mail: 
mwolfrom@osmre.gov. 

In addition, you may review a copy of 
the amendment during regular business 
hours at the following location: Surface 
Mining and Reclamation Division, 
Railroad Commission of Texas, 1701 
North Congress Avenue, Capitol Station, 
P.O. Box 12967, Austin, Texas 78711–
2967, Telephone (512) 463–6900.
FOR FURTHER INFORMATION CONTACT: 
Michael C. Wolfrom, Director, Tulsa 
Field Office. Telephone: (918) 581–
6430. E-mail: mwolfrom@osmre.gov.
SUPPLEMENTARY INFORMATION:
I. Background on the Texas Program 
II. Description of the Proposed Amendment 
III. Public Comment Procedures 
IV. Procedural Determinations

I. Background on the Texas Program
Section 503(a) of the Act permits a 

State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.’’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Texas 
program effective February 16, 1980. 
You can find background information 
on the Texas program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Texas program in the 
February 27, 1980, Federal Register (45 
FR 12998). You can also find later 
actions concerning the Texas program 
and program amendments at 30 CFR 
943.10, 943.15 and 943.16. 

II. Description of the Proposed 
Amendment 

By letter dated June 4, 2004 
(Administrative Record No. TX–658), 
Texas sent us an amendment to its 
program under SMCRA (30 U.S.C. 1201 
et seq.). Texas sent the amendment that 
revises the Railroad Commission of 
Texas’ (Commission) rules at its own 
initiative. Below is the full text of the 
proposed revised regulation. 

Section 12.108 Permit Fees 
(a) Each application for a surface coal 

mining and reclamation permit or
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renewal or revision of a permit shall be 
accompanied by a fee. The initial 
application fee and the application fee 
for renewal of a permit may be paid in 
equal annual installments during the 
term of the permit. The fee schedule is 
as follows:

(1) Application for a permit: $5,000. 
(2) Application for revision of a 

permit: $500. 
(3) Application for renewal of a 

permit: $3,000.
(b) In addition to application fees 

required by this section, each permittee 
shall pay to the Commission an annual 
fee in the amount of $390 for each acre 
of land within the permit area on which 
the permittee actually conducted 
operations for the removal of coal and 
lignite during the calendar year. The 
total amount of this fee is due and 
payable not later than March 15th of the 
year following the year of removal 
operations. For calendar year 2004 only, 
the annual fee shall be calculated as 
follows: for each acre of land on which 
the permittee actually conducted 
operations for the removal of coal and 
lignite during the period January 1, 2004 
through August 31, 2004, the permittee 
shall pay to the Commission an annual 
fee of $300 per acre. For each acre of 
land on which the permittee actually 
conducted operations for the removal of 
coal and lignite during the period 
September 1, 2004, through December 
31, 2004, the permittee shall pay to the 
Commission an annual fee of $390 per 
acre. 

(c) Fees paid to the Commission 
under this section shall be deposited in 
the State treasury and credited to the 
general revenue fund. 

III. Public Comment Procedures 
Under the provisions of 30 CFR 

732.17(h), we are seeking your 
comments on whether the amendment 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If we 
approve the amendment, it will become 
part of the State program. 

Written Comments 
Send your written or electronic 

comments to OSM at the address given 
above. Your written comments should 
be specific, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of your 
recommendations. We will not consider 
or respond to your comments when 
developing the final rule if they are 
received after the close of the comment 
period (see DATES). We will make every 
attempt to log all comments into the 
administrative record, but comments 
delivered to an address other than the 
Tulsa Field Office may not be logged in. 

Electronic Comments 
Please submit Internet comments as 

an ASCII or Word file avoiding the use 
of special characters and any form of 
encryption. Please also include ‘‘Docket 
No. TX–053–FOR’’ and your name and 
return address in your Internet message. 
If you do not receive a confirmation that 
we have received your Internet message, 
contact the Tulsa Field Office at (918) 
581–6430. 

Availability of Comments 
We will make comments, including 

names and addresses of respondents, 
available for public review during 
normal business hours. We will not 
consider anonymous comments. If 
individual respondents request 
confidentiality, we will honor their 
request to the extent allowable by law. 
Individual respondents who wish to 
withhold their name or address from 
public review, except for the city or 
town, must state this prominently at the 
beginning of their comments. We will 
make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public review in their entirety. 

Public Hearing 
If you wish to speak at the public 

hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT by 4 
p.m., c.d.t. on August 3, 2004. If you are 
disabled and need special 
accommodations to attend a public 
hearing, contact the person listed under 
FOR FURTHER INFORMATION CONTACT. We 
will arrange the location and time of the 
hearing with those persons requesting 
the hearing. If no one requests an 
opportunity to speak, we will not hold 
a hearing. 

To assist the transcriber and ensure an 
accurate record, we request, if possible, 
that each person who speaks at the 
public hearing provide us with a written 
copy of his or her comments. The public 
hearing will continue on the specified 
date until everyone scheduled to speak 
has been given an opportunity to be 
heard. If you are in the audience and 
have not been scheduled to speak and 
wish to do so, you will be allowed to 
speak after those who have been 
scheduled. We will end the hearing after 
everyone scheduled to speak and others 
present in the audience who wish to 
speak, have been heard. 

Public Meeting 
If only one person requests an 

opportunity to speak, we may hold a 
public meeting rather than a public 
hearing. If you wish to meet with us to 

discuss the amendment, please request 
a meeting by contacting the person 
listed under FOR FURTHER INFORMATION 
CONTACT. All such meetings are open to 
the public and, if possible, we will post 
notices of meetings at the locations 
listed under ADDRESSES. We will make 
a written summary of each meeting a 
part of the administrative record. 

IV. Procedural Determinations 

Executive Order 12630—Takings 
This rule does not have takings 

implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulation. 

Executive Order 12866—Regulatory 
Planning and Review 

This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice 
Reform 

The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 

Executive Order 13132—Federalism 
This rule does not have Federalism 

implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to ‘‘establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.’’ Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be ‘‘in 
accordance with’’ the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations ‘‘consistent with’’
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regulations issued by the Secretary 
pursuant to SMCRA. 

Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally-
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 
that the Texas program does not regulate 
coal exploration and surface coal 
mining and reclamation operations on 
Indian lands. Therefore, the Texas 
program has no effect on Federally-
recognized Indian tribes. 

Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 

On May 18, 2001, the President issued 
Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 
this rule is exempt from review under 
Executive Order 12866 and is not 
expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 

National Environmental Policy Act 

This rule does not require an 
environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 

Paperwork Reduction Act 

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 

which is the subject of this rule, is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions for the 
counterpart Federal regulations. 

Small Business Regulatory Enforcement 
Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 
have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 

Unfunded Mandates 

This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation did not impose an unfunded 
mandate.

List of Subjects in 30 CFR Part 943 

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: June 17, 2004. 

Charles E. Sandberg, 
Regional Director, Mid-Continent Regional 
Coordinating Center.
[FR Doc. 04–16283 Filed 7–16–04; 8:45 am] 

BILLING CODE 4310–05–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[COTP San Francisco Bay 04–007] 

RIN 1625–AA87 

Security Zone; Suisun Bay, Concord, 
CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to 
establish fixed security zones in the 
navigable waters of the United States 
around each of the three piers at the 
Military Ocean Terminal Concord 
(MOTCO), California (formerly United 
States Naval Weapons Center Concord, 
California), any combination of which 
would be enforced by the Captain of the 
Port (COTP) San Francisco Bay during 
the onloading or offloading of military 
equipment and ordnance, depending on 
which pier, or piers, are being used. In 
light of recent terrorist actions against 
the United States, these proposed 
security zones are necessary to ensure 
the safe onloading and offloading of 
military equipment and to ensure the 
safety of the public from potential 
subversive acts. The proposed security 
zones would prohibit all persons and 
vessels from entering, transiting through 
or anchoring within portions of the 
Suisun Bay within 500 yards of any 
MOTCO pier, or piers, where military 
onload or offload operations are taking 
place, unless authorized by the COTP or 
his designated representative.
DATES: Comments and related material 
must reach the Coast Guard on or before 
September 17, 2004.
ADDRESSES: You may mail comments 
and related material to the Waterways 
Management Branch, U.S. Coast Guard 
Marine Safety Office San Francisco Bay, 
Coast Guard Island, Alameda, California 
94501. The Waterways Management 
Branch maintains the public docket for 
this rulemaking. Comments and 
material received from the public, as 
well as documents indicated in this 
preamble as being available in the 
docket, will become part of this docket 
and will be available for inspection or 
copying at the Waterways Management 
Branch between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays.
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Doug Ebbers, U.S. Coast 
Guard Marine Safety Office San 
Francisco Bay, at (510) 437–3073.
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SUPPLEMENTARY INFORMATION: 

Request for Comments 
We encourage you to participate in 

this rulemaking by submitting 
comments and related material. If you 
do so, please include your name and 
address, identify the docket number for 
this rulemaking (04–007), indicate the 
specific section of this document to 
which each comment applies, and give 
the reason for each comment. Please 
submit all comments and related 
material in an unbound format, no 
larger than 81⁄2 by 11 inches, suitable for 
copying. If you would like to know that 
your submission reached us, please 
enclose a stamped, self-addressed 
postcard or envelope. We will consider 
all comments and material received 
during the comment period. We may 
change this proposed rule in view of 
them. 

Public Meeting 
We do not now plan to hold a public 

meeting. But you may submit a request 
for a meeting by writing to the 
Waterways Management Branch at the 
address under ADDRESSES explaining 
why one would be beneficial. If we 
determine that one would aid this 
rulemaking, we will hold one at a time 
and place announced by a separate 
notice in the Federal Register. 

Background and Purpose 
Since the September 11, 2001 terrorist 

attacks on the World Trade Center in 
New York, the Pentagon in Arlington, 
Virginia and Flight 93, the Federal 
Bureau of Investigation (FBI) has issued 
several warnings concerning the 
potential for additional terrorist attacks 
within the United States. In addition, 
the ongoing hostilities in Afghanistan 
and Iraq have made it prudent for U.S. 
ports to be on a higher state of alert 
because Al-Qaeda and other 
organizations have declared an ongoing 
intention to conduct armed attacks on 
U.S. interests worldwide.

The threat of maritime attacks is real 
as evidenced by the attack on the USS 
Cole and the subsequent attack in 
October 2002 against a tank vessel off 
the coast of Yemen. These threats 
manifest a continuing threat to U.S. 
assets as described in the President’s 
finding in Executive Order 13273 of 
August 21, 2002 (67 FR 56215, 
September 3, 2002) that the security of 
the U.S. is endangered by the September 
11, 2001 attacks and that such 
aggression continues to endanger the 
international relations of the United 
States. See also Continuation of the 
National Emergency with Respect to 
Certain Terrorist Attacks (67 FR 58317, 

September 13, 2002), and Continuation 
of the National Emergency with Respect 
to Persons Who Commit, Threaten To 
Commit, Or Support Terrorism (67 FR 
59447, September 20, 2002). The U.S. 
Maritime Administration (MARAD) in 
Advisory 02–07 advised U.S. shipping 
interests to maintain a heightened status 
of alert against possible terrorist attacks. 
MARAD more recently issued Advisory 
03–05 informing operators of maritime 
interests of increased threat possibilities 
to vessels and facilities and a higher risk 
of terrorist attack to the transportation 
community in the United States. The 
ongoing foreign hostilities have made it 
prudent for U.S. ports and waterways to 
be on a higher state of alert because the 
Al-Qaeda organization and other similar 
organizations have declared and 
ongoing intention to conduct armed 
attacks on U.S. interests worldwide. 

In its effort to thwart terrorist activity, 
the Coast Guard has increased safety 
and security measures on U.S. ports and 
waterways. As part of the Diplomatic 
Security and Antiterrorism Act of 1986 
(Pub. L. 99–399), Congress amended 
section 7 of the Ports and Waterways 
Safety Act (PWSA), 33 U.S.C. 1226, to 
allow the Coast Guard to take actions, 
including the establishment of security 
and safety zones, to prevent or respond 
to acts of terrorism against individuals, 
vessels, or public or commercial 
structures. The Coast Guard also has 
authority to establish security zones 
pursuant to the Act of June 15, 1917, as 
amended by the Magnuson Act of 
August 9, 1950 (50 U.S.C. 191 et seq.) 
and implementing regulations 
promulgated by the President in 
subparts 6.01 and 6.04 of part 6 of title 
33 of the Code of Federal Regulations. 

In this particular proposed 
rulemaking, to address the 
aforementioned security concerns and 
to take steps to prevent the catastrophic 
impact that a terrorist attack against the 
MOTCO facility would have on the 
public, we propose to establish three 
security zones in the navigable waters of 
the United States within 500 yards of 
any MOTCO pier, or piers, where 
military onload or offload operations are 
taking place to safeguard vessels, cargo 
and crew. These proposed security 
zones are necessary to safeguard the 
MOTCO terminal and the surrounding 
property from sabotage or other 
subversive acts, accidents or criminal 
acts. These zones are also necessary to 
protect military operations from 
compromise and interference and to 
specifically protect the people, ports, 
waterways, and properties of the Port 
Chicago and Suisun Bay areas. Due to 
heightened security concerns and the 
catastrophic impact a terrorist attack on 

this facility would have on the public, 
environment, transportation system, 
surrounding areas, and nearby 
communities, establishing security 
zones is a prudent and necessary action 
for this facility. 

Previously, for each military 
operation at MOTCO, a temporary final 
rule would be written and published to 
establish a temporary security zone 
around the entire MOTCO facility, and 
the maritime public would be advised of 
the security zone using a Broadcast 
Notice to Mariners (BNM). In this 
rulemaking, we propose to create three 
smaller security zones that would 
surround only the pier, or piers, being 
used for a military onload or offload. 
This would accomplish the same goal of 
providing additional security for the 
facility during military operations, and 
would continue the practice of notifying 
mariners of the security zone(s), but 
would remove the need to publish a 
temporary final rule in the Federal 
Register each time an operation occurs. 
This proposed rule would add 
§ 165.1199, Security Zones; Suisun Bay, 
Concord, California, to Title 33 of the 
Code of Federal Regulations. 

Discussion of Proposed Rule 

The Coast Guard proposes to establish 
fixed security zones encompassing the 
navigable waters, extending from the 
surface to the sea floor, within 500 yards 
around each of the three MOTCO piers, 
any combination of which would be 
enforced by the COTP during the 
onloading or offloading of military 
equipment and ordnance, depending on 
which pier, or piers, are being used. 
There are three existing piers at the 
MOTCO facility. Originally there were 
four piers, numbered One through Four 
from east to west, but Pier One was 
destroyed in an explosion in 1944. 
Therefore, Pier Two is now the 
easternmost pier. The proposed 500-
yard security zone around Pier Two 
would encompass portions of both the 
Roe Island Channel and the Port 
Chicago Reach sections of the deepwater 
channel. The proposed 500-yard 
security zone around Pier Three would 
encompass a small portion of the Roe 
Island Channel and most of the Port 
Chicago Reach section of the deepwater 
channel. The proposed 500-yard 
security zone around Pier Four would 
encompass portions of both the Port 
Chicago Reach and the Middle Ground 
West Reach sections of the deepwater 
channel. If more than one pier is 
involved in onload or offload operations 
at the same time, the proposed security 
zone for each of the piers being used 
would be enforced.
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Prior to the commencement of a 
military onload or offload, the COTP 
San Francisco Bay will cause 
notification of enforcement of the 
security zone(s) to be made by all 
appropriate means to effect the widest 
publicity among the affected segments 
of the public, including, but not limited 
to, issuing a Local Notice to Mariners 
and a Broadcast Notice to Mariners. In 
addition, Coast Guard Group San 
Francisco Bay maintains a telephone 
line that is maintained 24 hours a day, 
7 days a week. The public can contact 
Group San Francisco Bay at (415) 399–
3530 to obtain information concerning 
enforcement of this rule. By the same 
means, the COTP will also cause notice 
of the suspension of enforcement of the 
security zone(s) in this rule to be made. 
Upon notice of suspension of 
enforcement, all persons and vessels are 
granted general permissions to enter, 
move within and exit the security 
zone(s).

In addition to restricting access to the 
pier, or piers, where military operations 
are taking place, each of these proposed 
security zones would provide necessary 
standoff distance for blast and collision, 
surveillance and detection perimeter, 
and a margin of response time for 
security personnel. This proposed rule, 
for security reasons, would prohibit 
entry of any vessel or person inside any 
of the security zones without specific 
authorization from the Captain of the 
Port or his designated representative. 

Vessels or persons violating this 
section would be subject to the penalties 
set forth in 33 U.S.C. 1232 and 50 U.S.C. 
192. Pursuant to 33 U.S.C. 1232, any 
violation of the security zones described 
herein, is punishable by civil penalties 
(not to exceed $32,500 per violation, 
where each day of a continuing 
violation is a separate violation), 
criminal penalties (imprisonment up to 
6 years and a maximum fine of 
$250,000) and in rem liability against 
the offending vessel. Any person who 
violates this section using a dangerous 
weapon, or who engages in conduct that 
causes bodily injury or fear of imminent 
bodily injury to any officer authorized 
to enforce this regulation also faces 
imprisonment up to 12 years. Vessels or 
persons violating this section are also 
subject to the penalties set forth in 50 
U.S.C. 192: Seizure and forfeiture of the 
vessel to the United States, a maximum 
criminal fine of $10,000, and 
imprisonment up to 10 years. 

The Captain of the Port would enforce 
these proposed zones and may enlist the 
aid and cooperation of any Federal, 
State, county, municipal, and private 
agency to assist in the enforcement of 
the regulation. This regulation is 

proposed under the authority of 33 
U.S.C. 1226 in addition to the authority 
contained in 50 U.S.C. 191 and 33 
U.S.C. 1231. 

Regulatory Evaluation 
This proposed rule is not a 

‘‘significant regulatory action’’ under 
section 3(f) of Executive Order 12866, 
Regulatory Planning and Review, and 
does not require an assessment of 
potential costs and benefits under 
section 6(a)(3) of that Order. The Office 
of Management and Budget has not 
reviewed it under that Order. It is not 
‘‘significant’’ under the regulatory 
policies and procedures of the 
Department of Homeland Security 
(DHS). 

We expect the economic impact of 
this proposed rule to be so minimal that 
a full Regulatory Evaluation under the 
regulatory policies and procedures of 
DHS is unnecessary. Although this 
proposed rule restricts access to the 
waters encompassed by the security 
zones, the effect of this proposed rule 
would not be significant because: (i) The 
zones would encompass only small 
portions of the waterway; (ii) smaller 
vessels would be able to pass safely 
around the zones; and (iii) larger vessels 
may be allowed to enter these zones on 
a case-by-case basis with permission of 
the Captain of the Port or his designated 
representative. 

The sizes of the proposed zones are 
the minimum necessary to provide 
adequate protection for MOTCO, vessels 
engaged in operations at MOTCO, their 
crews, other vessels operating in the 
vicinity, and the public. The entities 
most likely to be affected are 
commercial vessels transiting to or from 
Suisun Bay via the Port Chicago Reach 
section of the channel and pleasure craft 
engaged in recreational activities and 
sightseeing. 

Small Entities 
Under the Regulatory Flexibility Act 

(5 U.S.C. 601–612), we have considered 
whether this proposed rule would have 
a significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 
entities. This proposed rule may affect 
the following entities, some of which 
may be small entities: The owners and 

operators of vessels intending to anchor 
or transit to or from Suisun Bay via the 
Port Chicago Reach section of the 
channel, and owners and operators of 
private vessels intending to fish or 
sightsee near the MOTCO facility. 

The proposed security zones would 
not have a significant economic impact 
on a substantial number of small entities 
for several reasons: (i) Although the 
security zones would occupy sections of 
the navigable channel adjacent to the 
Marine Ocean Terminal Concord 
(MOTCO), vessels may receive 
authorization to transit through the 
zones by the Captain of the Port or his 
designated representative on a case-by-
case basis, (ii) small vessel traffic would 
be able to pass safely around the area, 
and (iii) vessels engaged in recreational 
activities, sightseeing and commercial 
fishing would have ample space outside 
of the security zones to engage in these 
activities. Small entities and the 
maritime public would be advised of 
these security zones via public notice to 
mariners. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this proposed rule would have 
a significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it.

Assistance for Small Entities 
Under section 213(a) of the Small 

Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this proposed rule so that 
they can better evaluate its effects on 
them and participate in the rulemaking. 
If the proposed rule would affect your 
small business, organization, or 
governmental jurisdiction and you have 
questions concerning its provisions or 
options for compliance, please contact 
Lieutenant Doug Ebbers, Waterways 
Management Branch, U.S. Coast Guard 
Marine Safety Office San Francisco Bay, 
at (510) 437–3073. 

Collection of Information 
This proposed rule calls for no new 

collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

Federalism 
A rule has implications for federalism 

under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed
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this proposed rule under that Order and 
have determined that it does not have 
implications for federalism. 

Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this proposed rule would not 
result in such an expenditure, we do 
discuss the effects of this proposed rule 
elsewhere in this preamble. 

Taking of Private Property 

This proposed rule would not effect a 
taking of private property or otherwise 
have taking implications under 
Executive Order 12630, Governmental 
Actions and Interference with 
Constitutionally Protected Property 
Rights. 

Civil Justice Reform 

This proposed rule meets applicable 
standards in sections 3(a) and 3(b)(2) of 
Executive Order 12988, Civil Justice 
Reform, to minimize litigation, 
eliminate ambiguity, and reduce 
burden. 

Protection of Children 

We have analyzed this proposed rule 
under Executive Order 13045, 
Protection of Children from 
Environmental Health Risks and Safety 
Risks. This rule is not an economically 
significant rule and would not create an 
environmental risk to health or risk to 
safety that might disproportionately 
affect children. 

Indian Tribal Governments 

This proposed rule does not have 
tribal implications under Executive 
Order 13175, Consultation and 
Coordination with Indian Tribal 
Governments, because it would not have 
a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 

Energy Effects 

We have analyzed this proposed rule 
under Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a ‘‘significant 
energy action’’ under that order because 
it is not a ‘‘significant regulatory action’’ 

under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Energy Effects 
under Executive Order 13211. 

Environment 
We have analyzed this proposed rule 

under Commandant Instruction 
M16475.lD, which guides the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 
(NEPA)(42 U.S.C. 4321–4370f), and 
have concluded that there are no factors 
in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
proposed rule is categorically excluded, 
under figure 2–1, paragraph (34)(g), of 
the Instruction, from further 
environmental documentation because 
it would establish security zones.

A draft ‘‘Environmental Analysis 
Check List’’ and a draft ‘‘Categorical 
Exclusion Determination’’ (CED) will be 
available in the docket where indicated 
under ADDRESSES. Comments on this 
section will be considered before we 
make the final decision on whether the 
rule should be categorically excluded 
from further environmental review.

List of Subjects in 33 CFR Part 165 
Harbors, Marine safety, Navigation 

(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways.

For the reasons discussed in the 
preamble, the Coast Guard proposes to 
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C. 
Chapter 701; 50 U.S.C. 191, 195; 33 CFR 
1.05–1(g), 6.04–1, 6.04–6, and 160.5; Pub. L. 
107–295, 116 Stat. 2064; Department of 
Homeland Security Delegation No. 0170.1.

2. Add § 165.1199, to read as follows:

§ 165.1199 Security Zones; Military Ocean 
Terminal Concord (MOTCO), Concord, 
California. 

(a) Location. The security zones 
encompass the navigable waters of 
Suisun Bay, California, extending from 
the surface to the sea floor, within 500 
yards of the three Military Ocean 
Terminal Concord (MOTCO) piers in 
Concord, California. When enforced, the 
zones will be marked by lighted buoys. 

(b) Regulations. (1) The Captain of the 
Port (COTP) San Francisco Bay will 

enforce the security zone(s) established 
by this section during military onload or 
offload operations only upon notice. 
Upon notice of enforcement by the 
COTP, entering, transiting through or 
anchoring in the zone(s) is prohibited 
unless authorized by the COTP or his 
designated representative. Upon notice 
of suspension of enforcement by the 
COTP, all persons and vessels are 
granted general permissions to enter, 
transit, and exit the security zone(s). 

(2) If more than 1 pier is involved in 
onload or offload operations at the same 
time, the 500-yard security zone for 
each involved pier will be enforced. 

(3) Persons desiring to transit the area 
of a security zone may contact the Patrol 
Commander on scene on VHF–FM 
channel 13 or 16 or the COTP at 
telephone number 415–399–3547 to 
seek permission to transit the area. If 
permission is granted, all persons and 
vessels must comply with the 
instructions of the COTP or his 
designated representative. 

(c) Enforcement. All persons and 
vessels must comply with the 
instructions of the Coast Guard Captain 
of the Port or the designated on-scene 
patrol personnel. Patrol personnel 
comprise commissioned, warrant, and 
petty officers of the Coast Guard 
onboard Coast Guard, Coast Guard 
Auxiliary, local, state, and federal law 
enforcement vessels. The U.S. Coast 
Guard may be assisted in the patrol and 
enforcement of the security zones by 
local law enforcement and the MOTCO 
police as necessary. Upon being hailed 
by U.S. Coast Guard patrol personnel by 
siren, radio, flashing light, or other 
means, the operator of a vessel must 
proceed as directed. 

(d) Notice of enforcement or 
suspension of enforcement of security 
zone(s). The COTP will cause notice of 
the enforcement of the security zone(s) 
to be made by all appropriate means to 
effect the widest publicity among the 
affected segments of the public 
including, but not limited to, issuing a 
Local Notice to Mariners and a 
Broadcast Notice to Mariners. The COTP 
will also issue a Local Notice to 
Mariners and Broadcast Notice to 
Mariners to notify the public when 
enforcement of the security zone(s) is 
suspended.

Dated: July 6, 2004. 

Gerald M. Swanson, 
Captain, U.S. Coast Guard, Captain of the 
Port, San Francisco Bay, California.
[FR Doc. 04–16247 Filed 7–16–04; 8:45 am] 

BILLING CODE 4910–15–P
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 63 

[OAR–2004–0084; FRL–7788–8] 

List of Hazardous Air Pollutants, 
Petition Process, Lesser Quantity 
Designations, Source Category List; 
Petition To Delist Methyl Isobutyl 
Ketone

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of receipt of a complete 
petition to delist methyl isobutyl ketone 
from the list of hazardous air pollutants. 

SUMMARY: The EPA is announcing the 
receipt of a complete petition from the 
Ketones Panel of the American 
Chemistry Council (ACC) (formerly the 
Chemical Manufacturers Association) 
requesting EPA to remove the chemical 
methyl isobutyl ketone (MIBK) (hexone) 
(Chemical Abstract Service No. 108101) 
from the list of hazardous air pollutants 
(HAP) contained in section 112(b)(1) of 
the 1990 Clean Air Act (CAA). We have 
determined that the ACC’s original 
petition dated April 22, 1997, and the 
addenda provided by the ACC through 
October 17, 2003, will support an 
assessment of the human health impacts 
associated with people living in the 
vicinity of facilities emitting MIBK. In 
addition, the data submitted by the ACC 
will support an assessment of the 
environmental impacts associated with 
emissions of MIBK to the ambient air 
and deposited onto soil or water. 
Consequently, we have concluded that 
ACC’s petition is complete as of October 
17, 2003, the date of the last addendum, 
and is ready for public comment and the 
technical review phase of our delisting 
procedure. 

The EPA invites the public to 
comment on the petition and to provide 
additional data, beyond that filed in the 
petition, on sources, emissions, 
exposure, health effects and 
environmental impacts associated with 
MIBK that may be relevant to our 
technical review.
DATES: Written comments must be 
received on or before August 18, 2004.
ADDRESSES: Submit your comments, 
identified by Docket ID No. OAR–2004–
0084, by one of the following methods: 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

• Agency Website: http://
www.epa.gov/edocket. EDOCKET, EPA’s 
electronic public docket and comment 
system, is EPA’s preferred method for 
receiving comments. Follow the on-line 
instructions for submitting comments. 

• Mail: Air and Radiation Docket and 
Information Center (Mail Code 6102T), 
Room B108, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460. 

• Hand Delivery: Air and Radiation 
Docket and Information Center (Mail 
Code 6102T), Room B102, U.S. EPA, 
1301 Constitution Avenue, NW., 
Washington, DC 20460. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. OAR–2004–0084. The 
EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http://
www.epa.gov/edocket, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through EDOCKET, 
regulations.gov, or e-mail. The EPA 
EDOCKET and the federal 
regulations.gov websites are 
‘‘anonymous access’’ systems, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
EDOCKET or regulations.gov, your e-
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional instructions 
on submitting comments, go to the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the EDOCKET index at 
http://www.epa.gov/edocket. Although 
listed in the index, some information is 
not publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 

materials are available either 
electronically in EDOCKET or in hard 
copy at the Air and Radiation Docket, 
EPA/DC, EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is (202) 566–1744, 
and the telephone number for the Air 
and Radiation Docket is (202) 566–1742.
FOR FURTHER INFORMATION CONTACT: Mr. 
Mark Morris, Office of Air Quality 
Planning and Standards, Emission 
Standards Division (Mailcode C404–01), 
U.S. EPA, 109 TW Alexander Drive, 
Research Triangle Park, NC 27711; 
telephone number: (919) 541–5416; fax 
number: (919) 541–0840; e-mail address: 
morris.mark@epa.gov.
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. What Should I Consider as I Prepare 
My Comments for EPA? 

1. Submitting CBI. Do not submit this 
information to EPA through EDOCKET, 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI). In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

• Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

• Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

• Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

• Describe any assumptions and 
provide any technical information and/
or data that you used. 

• If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced.
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• Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

• Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

• Make sure to submit your 
comments by the comment period 
deadline identified. 

II. Petitions To Delist a Hazardous Air 
Pollutant 

A. What Is the List of Hazardous Air 
Pollutants? 

The list of HAP includes a wide 
variety of organic and inorganic 
substances released from large and 
small industrial operations, fossil fuel 
combustion, gasoline and diesel-
powered vehicles, and many other 
sources. The HAP have been associated 
with a wide variety of adverse health 
effects, including cancer, neurological 
effects, reproductive effects, and 
developmental effects. The health 
effects associated with the various HAP 
may differ depending upon the toxicity 
of the individual HAP and the particular 
circumstances of exposure, such as the 
amount of chemical present, the length 
of time a person is exposed, and the 
stage in life of the person when the 
exposure occurs. The list of HAP, which 
includes MIBK, can be found in section 
112(b)(1) of the CAA. The HAP list 
provides the basis for research, 
regulation, and other related EPA 
activities under the CAA. 

B. What Is a Delisting Petition? 

A delisting petition is a formal request 
to EPA from an individual or group to 
remove a specific HAP from the HAP 
list. The removal of a HAP from the list 
eliminates it from consideration in 
EPA’s program to promulgate national, 
technology-based emissions control 
standards. This technology-based 
standards program is commonly referred 
to as the Maximum Achievable Control 
Technology (MACT) program. 

Petitions to add or delete chemicals 
from the HAP list are allowed under 
section 112(b)(3)(A) of the CAA. The 
CAA specifies that any person may 
petition the Administrator to modify, by 
addition or deletion, the list of HAP. 
The EPA Administrator is required 
under section 112(b)(3)(A) of the CAA to 
either grant or deny a petition to delist 
a specific HAP within 18 months of the 
receipt of a complete petition. 

To delete a substance from the HAP 
list, CAA section 112(b)(3)(C) requires 
that the petitioner must provide 
adequate data on the health and 
environmental effects of the substance 
to determine that emissions, ambient 

concentrations, bio-accumulation or 
deposition of the substance may not 
reasonably be anticipated to cause any 
adverse effects to human health or 
adverse environmental effects. 

C. How Does EPA Review a Petition To 
Delist a HAP?

The petition review process proceeds 
in two phases: A completeness 
determination and a technical review. 
During the completeness determination, 
we conduct a broad review of the 
petition to determine whether all of the 
necessary subject areas are addressed. In 
addition, we determine if adequate data, 
analyses, and evaluation are included 
for each subject area. Once the petition 
is determined to be complete, we place 
a notice of receipt of a complete petition 
in the Federal Register. That notice 
announces a public comment period on 
the petition and starts the technical 
review phase of our decision-making 
process. The technical review 
determines whether the petition has 
satisfied the necessary requirements and 
can support a decision to delist the 
HAP. All comments and data submitted 
during the public comment period are 
considered during the technical review. 

D. How Is the Decision To Delist a HAP 
Made? 

The decision to either grant or deny 
a petition is made after a comprehensive 
technical review of both the petition 
and the information received from the 
public to determine whether the 
petition satisfies the requirements of 
section 112(b)(3)(C) of the CAA. If the 
Administrator decides to grant a 
petition, a proposal will be published in 
the Federal Register announcing that 
decision and the opportunity for public 
comment. That notice would propose a 
modification of the HAP list and present 
the reasoning for doing so. However, if 
the Administrator decides to deny a 
petition, a notice setting forth an 
explanation of the reasons for denial 
will be published instead. A notice of 
denial constitutes final Agency action of 
nationwide scope and applicability, and 
is subject to judicial review as provided 
in section 307(b) of the CAA. 

III. Completeness Determination and 
Request for Public Comment 

On April 22, 1997, we received a 
petition from the ACC’s Ketones Panel 
to remove MIBK from the HAP list. 
Because of incomplete toxicological 
information on MIBK, discussions 
between EPA and the petitioner after the 
submittal led to a mutual agreement to 
suspend review of the petition to allow 
time for a two-generation reproductive 
study. That study was completed in 

2000 and was reviewed as part of EPA’s 
‘‘Toxicological Review of Methyl 
Isobutyl Ketone’’ which was completed 
in March 2003 (EPA–635/R–03–002). 
After the publication of that document, 
the petitioner submitted an addendum 
on October 17, 2003, requesting that we 
evaluate the petition for completeness 
and grant the petition. 

After reviewing the original petition 
and the two addenda, we have 
determined that all of the necessary 
subject areas for a human health and 
environmental risk assessment have 
been addressed. Therefore, the petition 
is complete and ready for technical 
review. The ACC’s last addendum of 
October 17, 2003, marked the start of the 
18-month technical review and decision 
period. Today’s notice initiates our 
comprehensive technical review of the 
petition and invites public comment on 
the substance of the petition as 
described above. 

IV. Description of Petition 
The original petition and addenda 

provided by the ACC contain the 
following information: 

• Identification and location of 
facilities producing or using MIBK. 

• Background data on MIBK, 
including chemical and physical 
properties data and production and use 
data. 

• Toxicological data on human health 
and environmental effects of MIBK. 

• Estimated emissions of MIBK 
derived from the 2001 Toxic Release 
Inventory (TRI). The TRI is an emissions 
inventory database developed under 
section 313 of the Emergency Planning 
and Community Right-to-Know Act 
(EPCRA) of 1986. 

• Tiered air dispersion modeling that 
provides estimates of the ambient 
concentration of MIBK adjacent to those 
facilities that produce or use it. Tiered 
modeling involves the use of successive 
modeling techniques to move from 
conservative ‘‘worst case’’ estimates of 
the ambient concentrations of a 
substance emitted from a source toward 
more realistic site-specific estimates of 
the ambient concentrations. 

• Characterization of the exposures 
and risks from MIBK to human health 
and the environment. 

• Documentation of a literature 
search on MIBK conducted immediately 
prior to the filing of the petition. This 
includes an identification of the data 
bases searched, the search strategy, and 
printed results. 

• Copies of relevant human, animal, 
in vitro, or other toxicity studies cited 
in the literature search. 

• Environmental effects data 
characterizing the fate of MIBK emitted
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to the atmosphere. This includes 
atmospheric residence time, solubility, 
phase distribution, vapor pressure, 
octanol/water partition coefficients, 
particle size, adsorption coefficients, 
information on atmospheric 
transformations, potential degradation 
or transformation products, and bio-
accumulation potential. 

• Other relevant considerations, such 
as ACC’s petition to delist MIBK under 
EPCRA section 313. 

• List of all support documents in the 
petition. 

The petition lists three companies 
(Eastman Chemical, Shell Chemical, and 
Union Carbide) that produced 220 
million pounds domestically in 1995. 
The petition describes MIBK as being 
both a solvent and chemical 
intermediate. When used as a solvent, it 
is highly efficient for dissolving a wide 
variety of resins. Therefore, it is widely 
used in surface coatings, adhesives, 
inks, and traffic marking paints. The 
MIBK is also used as a solvent in 
cleaning fluids and dewaxing agents, 
and in the extraction of fats, oils, waxes, 
and resins. It is used in the formulation 
of high-solids coatings which are being 
used to reduce emissions of volatile 
organic compounds (VOC) from many 
types of coatings. The MIBK is reported 
to occur naturally in plants and animals, 
and has been identified as a natural 
component of several foods. 

According to the petition, based on 
the chemical and physical properties of 
MIBK, inhalation is the only significant 
route of human exposure to MIBK 
emissions. Using the most recent TRI 
data and some site-specific data as input 
in a tiered air dispersion modeling 
approach, the petition develops 
estimates of the maximum annual and 
24-hour concentrations anticipated to 
occur at the boundaries of facilities 
known to emit MIBK. The petition 
compares modeling output to available 
health data to conclude that, given the 
low concentrations anticipated to occur 
at facility boundaries, MIBK cannot 
reasonably be anticipated to cause either 
acute or chronic adverse health effects 
to people living near these facilities. 

The petition discusses the results of 
fugacity modeling that was performed to 
evaluate the fate of MIBK in air, water, 
soil and sediment. The results of the 
modeling indicate that the 
concentrations of MIBK in water, soil, 
and sediment are well below levels 
expected to pose hazards to human 
health or the environment.

Dated: July 12, 2004. 
Robert D. Brenner, 
Principal Deputy Assistant, Administrator for 
Air and Radiation.
[FR Doc. 04–16335 Filed 7–16–04; 8:45 am] 
BILLING CODE 6560–50–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–88, MM Docket No. 01–148, RM–
10141] 

Digital Television Broadcast Service 
and Television Broadcast Service; 
Campbellsville and Bardstown, KY

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule; denied.

SUMMARY: The Commission, by this 
document, denies the petition for 
rulemaking filed by Louisville 
Communications, LLC, licensee of 
station WBKI(TV), proposing the 
reallottment of TV channel 34 and DTV 
channel 19 from Campbellsville to 
Bardstown, Kentucky. See 66 FR 37443, 
July 18, 2001. With this action, this 
proceeding is terminated.
FOR FURTHER INFORMATION CONTACT: Pam 
Blumenthal, Media Bureau, (202) 418–
1600.

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 01–148, 
adopted June 21, 2004, and released July 
9, 2004. The full text of this document 
is available for public inspection and 
copying during regular business hours 
in the FCC Reference Information 
Center, Portals II, 445 12th Street, SW., 
Room CY–A257, Washington, DC. This 
document may also be purchased from 
the Commission’s duplicating 
contractor, Qualex International, Portals 
II, 445 12th Street, SW., CY–B402, 
Washington, DC 20554, telephone (202) 
863–2893, facsimile (202) 863–2898, or 
via e-mail qualexint@aol.com. This 
document is not subject to the 
Congressional Review Act. (The 
Commission is, therefore, not required 
to submit a copy of this Report and 
Order to GAO, pursuant to the 
Congressional Review Act, see 5 U.S.C. 
801(a)(1)(A), because this proposed rule 
is denied.)
Federal Communications Commission. 
Barbara A. Kreisman, 
Chief, Video Division, Media Bureau.
[FR Doc. 04–16371 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–1734; MB Docket No. 04–237, RM–
10996; MB Docket No. 04–238, RM–10997] 

Radio Broadcasting Services; 
Gassville, AR and Nantucket, MA

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This document proposes two 
new allotments in Gassville, Arkansas 
and Nantucket, Massachusetts. The 
Audio Division requests comment on a 
petition filed by Northwest Arkansas 
Broadcasting Company, LLC proposing 
the allotment of Channel 224A at 
Gassville, as the community’s first local 
service. Channel 224A can be allotted to 
Gassville in compliance with the 
Commission’s minimum distance 
separation requirements with a site 
restriction of .7 kilometers (.4 miles) 
north of Gassville. The reference 
coordinates for Channel 224A at 
Gassville, Arkansas are 36–17–22 North 
Latitude and 92–29–43 West Longitude. 
See SUPPLEMENTARY INFORMATION, infra.
DATES: Comments must be filed on or 
before August 19, 2004, and reply 
comments on or before September 3, 
2004.

ADDRESSES: Federal Communications 
Commission, 445 Twelfth Street, SW., 
Washington, DC 20554. In addition to 
filing comments with the FCC, 
interested parties should serve the 
petitioner, his counsel, or consultant, as 
follows: Scott A. Gray, Managing 
Member, Northwest Arkansas 
Broadcasting Company, LLC, 620 East 
13th Street, Suite A, Texarkana, AR 
71854, Paul B. Christensen, Esq., Law 
Offices of Paul B. Christensen, P.A., 
3749 Southern Hills Drive, Jacksonville, 
Florida 32225.
FOR FURTHER INFORMATION CONTACT: 
Rolanda F. Smith, Media Bureau, (202) 
418–2180.
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MB Docket Nos. 
04–237, 04–238, adopted June 23, 2004 
and released June 28, 2004. The full text 
of this Commission decision is available 
for inspection and copying during 
regular business hours at the FCC’s 
Reference Information Center, Portals II, 
445 Twelfth Street, SW., Room CY–
A257, Washington, DC 20554. The 
complete text of this decision may also 
be purchased from the Commission’s 
duplicating contractor, Best Copy and 
Printing, Inc., 445 12th Street, SW.,
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Room CY–B402, Washington, DC 20554, 
telephone 1–800–378–3160, or via e-
mail http://www.BCPIWEB.com. 

The Audio Division requests 
comments on a petition filed by Paul B. 
Christensen proposing the allotment of 
Channel 249A at Nantucket, 
Massachusetts, as the community’s 
second FM commercial aural 
transmission service. Channel 249A can 
be allotted to Nantucket in compliance 
with the Commission’s minimum 
distance separation requirements with a 
site restriction of .4 kilometers (.25 
miles) north of Nantucket. The reference 
coordinates for Channel 249A at 
Nantucket are 41–17–12 North Latitude 
and 70–06–06 West Longitude. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. Members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. See 47 CFR 1.1204(b) for 
rules governing permissible ex parte 
contact. 

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73 

Radio, Radio broadcasting.

For the reasons discussed in the 
preamble, the Federal Communications 
Commission proposes to amend 47 CFR 
Part 73 as follows:

PART 73—RADIO BROADCAST 
SERVICES 

1. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Arkansas, is amended 
by adding Gassville, Channel 224A. 

3. Section 73.202(b), the Table of FM 
Allotments under Massachusetts, is 
amended by adding Channel 249A at 
Nantucket.

Federal Communications Commission. 

John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau.
[FR Doc. 04–16366 Filed 7–16–04; 8:45 am] 

BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–04–1729; MB Docket No. 04–239; 
RM–10998] 

Radio Broadcasting Services; Portage 
and Stoughton, WI

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests 
comments on a petition for rulemaking 
filed by Magnum Communications, Inc., 
licensee of Station WBKY(FM), Portage, 
Wisconsin proposing the reallotment of 
Channel 240A from Portage, Wisconsin 
to Stoughton, Wisconsin, as the 
community’s first local transmission 
service, and the modification of the 
license for Station WBKY(FM) to reflect 
the changes. The coordinates for 
Channel 240A at Stoughton are 42–50–
21 NL and 89–16–59 WL.
DATES: Comments must be filed on or 
before August 19, 2004, and reply 
comments on or before September 3, 
2004.

ADDRESSES: Secretary, Federal 
Communications Commission, 445 
Twelfth Street, SW., Washington, DC 
20554. In addition to filing comments 
with the FCC, interested parties should 
serve the petitioner’s counsel as follows: 
Denise B. Moline, Esq., PMB #215, 1212 
S. Naper Blvd., #119, Naperville, 
Illinois, 60540.
FOR FURTHER INFORMATION CONTACT: 
Victoria McCauley, Media Bureau, (202) 
418–2180.
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MB Docket No. 
04–239, adopted June 23, 2004, and 
released June 28, 2004. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC’s 
Reference Information Center at Portals 
II, CY–A257, 445 Twelfth Street, SW., 
Washington, DC. This document may 
also be purchased from the 
Commission’s duplicating contractors, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY–B402, 
Washington, DC 20554, telephone 1–
800–378–3160 or www.BCPIWEB.com. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter 
is no longer subject to Commission 
consideration or court review, all ex 

parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules 
governing permissible ex parte contacts. 

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73 

Radio, Radio broadcasting.
For the reasons discussed in the 

preamble, the Federal Communications 
Commission proposes to amend 47 CFR 
Part 73 as follows:

PART 73—RADIO BROADCAST 
SERVICES 

1. The authority citation for Part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Wisconsin, is 
amended by removing Channel 240A at 
Portage and by adding Stoughton, 
Channel 240A.
Federal Communications Commission. 
John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau.
[FR Doc. 04–16368 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04–1733; MB Docket No. 04–240; RM–
10843] 

Radio Broadcasting Services; Daytona 
Beach Shores, FL

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests 
comments on a petition for rulemaking 
filed by Carmine Tutera requesting the 
allotment of Channel 258A at Daytona 
Beach Shores, Florida. The coordinates 
for Channel 258A at Daytona Beach 
Shores are 29–15–06 and 81–02–29. 
There is a site restriction 10.1 
kilometers (6.3 miles) northwest of 
Daytona Beach Shores.
DATES: Comments must be filed on or 
before August 19, 2004, and reply 
comments on or before September 3, 
2004.

ADDRESSES: Secretary, Federal 
Communications Commission, 445 
Twelfth Street, SW., Washington, DC
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20554. In addition to filing comments 
with the FCC, interested parties should 
serve the petitioner as follows: Carmine 
Tutera, 1374 Stanfield Cove, Heathrow, 
Florida 32746.
FOR FURTHER INFORMATION CONTACT: 
Rolanda F. Smith, Media Bureau, (202) 
418–2180.
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MB Docket No. 
04–240, adopted June 23, 2004, and 
released June 28, 2004. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC’s 
Reference Information Center at Portals 
II, CY–A257, 445 Twelfth Street, SW., 
Washington, DC. This document may 
also be purchased from the 
Commission’s duplicating contractors, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY–B402, 

Washington, DC 20554, telephone 1–
800–378–3160 or http://
www.BCPIWEB.com. 

Provisions of the Regulatory 
Flexibility Act of l980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter 
is no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules 
governing permissible ex parte contacts. 

For information regarding proper 
filing procedures for comments, see 47 
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73 

Radio, Radio broadcasting.

For the reasons discussed in the 
preamble, the Federal Communications 
Commission proposes to amend 47 CFR 
Part 73 as follows:

PART 73—RADIO BROADCAST 
SERVICES 

1. The authority citation for Part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Florida, is amended 
by adding Daytona Beach Shores, 
Channel 258A.
Federal Communications Commission. 
John A. Karousos, 
Assistant Chief, Audio Division, Media 
Bureau.
[FR Doc. 04–16369 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

[Docket No. LS–04–08] 

Notice of Request for Extension of a 
Currently Approved Information 
Collection

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. chapter 35), this notice 
announces the Agricultural Marketing 
Service’s (AMS) intention to request an 
extension of a currently approved 
information collection used to compile 
and generate the livestock and livestock 
product reports in accordance with the 
Livestock Mandatory Reporting Act of 
1999 for the Livestock and Grain Market 
News Branch of the Livestock and Seed 
Program.
DATES: Comments on this notice must be 
received by September 17, 2004, to be 
assured of consideration.
FOR FURTHER INFORMATION CONTACT: 
Comments may be mailed to Jimmy A. 
Beard; Assistant to the Chief, Livestock 
and Grain Market News Branch, 
Livestock and Seed Program, AMS, 
USDA, STOP 0252, Room 2619–S, 1400 
Independence Avenue, SW., 
Washington, DC 20250–0252; phone 
(202) 720–8054; fax (202) 690–3732; or 
e-mailed to 
marketnewscomments@usda.gov. All 
comments received will be available for 
public inspection at this address during 
the hours of 8 a.m. to 4 p.m. Monday 
through Friday, and on the Internet at 
http://www.ams.usda.gov/lsmnpubs. 

All responses to this notice will be 
summarized and included in the request 
for Office of Management and Budget 
(OMB) approval. All comments will 
become a matter of public record.

SUPPLEMENTARY INFORMATION: 
Title: Livestock Mandatory Reporting 

Act of 1999. 
OMB Number: 0581–0186. 
Expiration Date of Approval: 10–31–

2004. 
Type of Request: Extension of a 

currently approved information 
collection. 

Abstract: The Livestock Mandatory 
Reporting Act of 1999 (7 U.S.C. 1635h–
1636h) (Act) mandates the reporting of 
information on the prices and quantities 
of cattle, swine, lambs and products of 
such livestock. Regulations 
implementing the Act appear at 7 CFR 
part 59. The collection of information is 
necessary for the proper performance of 
the functions of AMS concerning the 
mandatory reporting of livestock 
information. The Livestock Mandatory 
Reporting program requires the 
submission of market information by 
packers who have annually slaughtered 
an average of 125,000 cattle or 100,000 
swine over the most recent 5 calendar 
year period, or have annually 
slaughtered or processed an average of 
75,000 lambs over the most recent 5 
calendar year period. Importers who 
have annually imported an average of 
5,000 metric tons of lamb meat products 
over the most recent 5 calendar year 
period are also subject to mandatory 
reporting requirements. The Act is 
intended to provide information on 
pricing, contracting for purchase and 
supply and demand conditions for 
livestock, livestock production and 
livestock products that can be readily 
understood by producers, packers and 
other market participants. In addition, 
each packer and importer required to 
report must maintain and make 
available upon request for 2 years, such 
records as are necessary to verify the 
accuracy of the information required to 
be reported. These records include 
original contracts, agreements, receipts, 
and other records associated with any 
transaction relating to the purchase, 
sale, pricing, transportation, delivery, 
weighing, slaughter, or carcass 
characteristics of all livestock. The 
electronic data files which the packers 
are required to utilize when submitting 
information to AMS will also have to be 
maintained as these files provide the 
best record of compliance. The 
recordkeeping burden includes the 
amount of time needed to store and 
maintain records. AMS estimates the 

annual cost per respondent for the 
storage of the electronic data files which 
were submitted to AMS in compliance 
with the reporting provisions of the Act 
to be $1,830.00. This estimate includes 
the cost of electronic data storage media, 
backup electronic data storage media, 
and backup software required to 
maintain an estimated annual electronic 
recordkeeping and backup burden of 42 
megabytes, on average, per respondent. 
In addition, this estimate includes the 
cost per employee to maintain such 
records which is estimated to average 70 
hours per year at $20.00 per hour for a 
total salary component cost of $1,400.00 
per year. 

The information collection 
requirements include the submission of 
the required information on a daily and 
weekly basis in the standard format 
provided in the following forms: (1) 
Live Cattle Daily Report (Current 
Established Prices), (2) Live Cattle Daily 
Report (Committed and Delivered 
Cattle), (3) Live Cattle Weekly Report 
(Forward Contract and Packer-Owned), 
(4) Live Cattle Weekly Report (Formula 
Purchases), (5) Cattle Premiums and 
Discounts Weekly Report, (6) Boxed 
Beef Daily Report, (7) Swine Prior Day 
Report, (8) Swine Daily Report, (9) 
Swine Noncarcass Merit Premium 
Weekly Report, (10) Live Lamb Daily 
Report (Current Established Prices), (11) 
Live Lamb Daily Report (Committed and 
Delivered Lambs), (12) Live Lamb 
Weekly Report (Forward Contract and 
Packer-Owned), (13) Live Lamb Weekly 
Report (Formula Purchases), (14) Lamb 
Premiums and Discounts Weekly 
Report, (15) Boxed Lamb Report, and 
(16) Lamb Carcass Report. Cattle packers 
will utilize six of these forms when 
reporting information to AMS including 
two for daily cattle reporting, three for 
weekly cattle reporting, and one for 
daily boxed beef cuts reporting. Swine 
packers will utilize three forms, two for 
daily reporting of swine purchases and 
one for weekly reporting of non-carcass 
merit premium information. Lamb 
packers will utilize seven of these forms 
when reporting information to AMS 
including two for daily lamb reporting, 
three for weekly lamb reporting, one for 
daily and weekly boxed lamb cuts 
reporting and one for daily and weekly 
lamb carcass reporting. Lamb importers 
will utilize one of these forms when 
reporting information to AMS for 
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reporting weekly imported boxed lamb 
cut purchases and sales. 

These information collection 
requirements have been designed to 
minimize disruption to the normal 
business practices of the affected 
entities. Each form requires the minimal 
amount of information necessary to 
properly describe each reportable 
transaction, as required by the Act. The 
number of forms is a result of an attempt 
to reduce the complexity of each form. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated at .18 hours per response. 

Respondents: Packer processing 
plants required to report information to 
the Secretary. 

Estimated Number of Respondents: 
119. 

Estimated Number of Responses per 
Respondent: 1,142. 

Estimated Total Annual Burden on 
Respondents: 24,429 hours. 

Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (2) the accuracy of 
the Agency’s estimate of the burden of 
the proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology.

Dated: July 13, 2004. 
A.J. Yates, 
Administrator, Agricultural Marketing 
Service.
[FR Doc. 04–16275 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service 

[Docket No. 00–002–3] 

Notice of Request for Extension of 
Approval of an Information Collection

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Extension of approval of an 
information collection; comment 
request. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 

Health Inspection Service’s intention to 
request an extension of approval of an 
information collection in support of 
regulations that to allow us to pay 
indemnity for sheep, goats, and horses 
destroyed because of brucellosis.
DATES: We will consider all comments 
that we receive on or before September 
17, 2004.
ADDRESSES: You may submit comments 
by any of the following methods: 

• Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. 00–002–3, Regulatory 
Analysis and Development, PPD, 
APHIS, Station 3C71, 4700 River Road 
Unit 118, Riverdale, MD 20737–1238. 
Please state that your comment refers to 
Docket No. 00–002–3. 

• E-mail: Address your comment to 
regulations@aphis.usda.gov. Your 
comment must be contained in the body 
of your message; do not send attached 
files. Please include your name and 
address in your message and ‘‘Docket 
No. 00–002–3’’ on the subject line. 

• Agency Web site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to 
submit an e-mail comment through the 
APHIS Web site. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690–2817 before 
coming. 

Other Information: You may view 
APHIS documents published in the 
Federal Register and related 
information, including the names of 
groups and individuals who have 
commented on APHIS dockets, on the 
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.
FOR FURTHER INFORMATION CONTACT: For 
information regarding the domestic 
regulations to help prevent the spread of 
brucellosis, contact Dr. Debra A. Donch, 
Senior Staff Veterinarian, National 
Animal Health Programs, VS, APHIS, 
4700 River Road Unit 43, Riverdale, MD 
20737–1231; (301) 734–6954. For copies 
of more detailed information on the 
information collection, contact Mrs. 
Celeste Sickles, APHIS’ Information 
Collection Coordinator, at (301) 734–
7477.
SUPPLEMENTARY INFORMATION: 

Title: Brucellosis in Sheep, Goats, 
Horses; Payment of Indemnity. 

OMB Number: 0579–0185. 
Type of Request: Extension of 

approval of an information collection. 
Abstract: The Animal and Plant 

Health Inspection Service (APHIS) of 
the U.S. Department of Agriculture 
regulates the importation and interstate 
movement of animals and animal 
products, and conducts various other 
activities to protect the health of our 
Nation’s livestock and poultry. 

Brucellosis is a contagious disease 
caused by bacteria of the genus Brucella. 
It affects both animals and humans. In 
its principal animal hosts, it causes loss 
of young through spontaneous abortion 
or birth of weak offspring, reduced milk 
production, and infertility. There is no 
economically feasible treatment for 
brucellosis in livestock. Brucellosis is 
mainly a disease of cattle, bison, and 
swine. Brucella abortus affects mainly 
bovines; B. suis affects mainly swine. 
Goats, sheep, and horses are also 
susceptible to B. abortus. In horses, the 
disease is known as fistulous withers. A 
third strain of Brucella, B. melitensis, 
affects mainly goats and sheep. 

The regulations in 9 CFR part 51 
include an indemnity program for 
sheep, goats, and horses that must be 
destroyed because of brucellosis. This 
indemnity program, which is similar to 
our indemnity program for cattle and 
bison, is voluntary and was designed to 
give producers an incentive to cooperate 
and assist our ongoing program to 
eradicate brucellosis in the United 
States. 

The indemnity program for the 
voluntary depopulation of herds of 
goats, flocks of sheep, and mixed herds 
of goats and sheep affected with 
brucellosis and individual horses 
infected with brucellosis requires the 
use of a number of information 
collection activities, including the 
completion of indemnity claims, test 
records, and permits; the use of official 
seals and animal identification; and the 
submission of proof of destruction and 
requests for the extension of certain 
program-related deadlines. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 
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(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
0.142857142 hours per response. 

Respondents: Sheep, goat, and horse 
owners who may be eligible to 
participate in a brucellosis indemnity 
program; State and accredited 
veterinarians; and slaughter plant 
operators. 

Estimated annual number of 
respondents: 4. 

Estimated annual number of 
responses per respondent: 1.75. 

Estimated annual number of 
responses: 7. 

Estimated total annual burden on 
respondents: 1 hour. (Due to averaging, 
the total annual burden hours may not 
equal the product of the annual number 
of responses multiplied by the reporting 
burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record.

Done in Washington, DC, this 13th day of 
July 2004. 
W. Ron DeHaven, 
Administrator, Animal and Plant Health 
Inspection Service.
[FR Doc. 04–16279 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–34–P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service 

[Docket No. 04–062–1] 

Notice of Request for Extension of 
Approval of an Information Collection

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Extension of approval of an 
information collection; comment 
request. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 

request an extension of approval of an 
information collection in support of the 
black stem rust quarantine and 
regulations.

DATES: We will consider all comments 
that we receive on or before September 
17, 2004.
ADDRESSES: You may submit comments 
by any of the following methods: 

• Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. 04–062–1, Regulatory 
Analysis and Development, PPD, 
APHIS, Station 3C71, 4700 River Road 
Unit 118, Riverdale, MD 20737–1238. 
Please state that your comment refers to 
Docket No. 04–062–1. 

• E-mail: Address your comment to 
regulations@aphis.usda.gov. Your 
comment must be contained in the body 
of your message; do not send attached 
files. Please include your name and 
address in your message and ‘‘Docket 
No. 04–062–1’’ on the subject line. 

• Agency Web site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to 
submit an e-mail comment through the 
APHIS Web site. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690–2817 before 
coming. 

Other Information: You may view 
APHIS documents published in the 
Federal Register and related 
information, including the names of 
groups and individuals who have 
commented on APHIS dockets, on the 
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.
FOR FURTHER INFORMATION CONTACT: For 
information regarding regulations for 
the black stem rust quarantine and 
regulations, contact Mr. Vedpal S. 
Malik, Agriculturist, Invasive Species 
and Pest Management, PPQ, APHIS, 
4700 River Road Unit 134, Riverdale 
MD 20737; (301) 734–6774. For copies 
of more detailed information on the 
information collection, contact Mrs. 
Celeste Sickles, APHIS’ Information 
Collection Coordinator, at (301) 734–
7477.

SUPPLEMENTARY INFORMATION:
Title: Black Stem Rust; Identification 

Requirements and Addition of Rust-
Resistant Varieties. 

OMB Number: 0579–0186. 
Type of Request: Extension of 

approval of an information collection. 
Abstract: The Plant Protection Act (7 

U.S.C. 7701–7772) authorizes the 
Secretary of Agriculture to prohibit or 
restrict the importation, entry, or 
interstate movement of plants and plant 
products to prevent the introduction of 
plant pests into the United States or 
their dissemination within the United 
States. 

Black stem rust is one of the most 
destructive plant diseases of small 
grains that is known to exist in the 
United States. The disease is caused by 
a fungus that reduces the quality and 
yield of infected wheat, oat, barley, and 
rye crops by robbing host plants of food 
and water. In addition to infecting small 
grains, the fungus lives on a variety of 
alternate host plants that are species of 
the genera Berberis, Mahoberberis, and 
Mahonia. The fungus is spread from 
host to host by wind-borne spores. 

The black stem rust quarantine and 
regulations, contained in 7 CFR 301.38 
through 301.38–8 (referred to below as 
the regulations), quarantine the 
conterminous 48 States and the District 
of Columbia and govern the interstate 
movement of certain plants of the 
genera Berberis, Mahoberberis, and 
Mahonia, known as barberry plants. The 
species of these plants are categorized as 
either rust-resistant or rust-susceptible. 
Rust-resistant plants do not pose a risk 
of spreading black stem rust or of 
contributing to the development of new 
races of the rust; rust-susceptible plants 
do pose such risks. 

Persons who request APHIS to add a 
variety to the list of rust-resistant 
barberry varieties in the regulations 
must provide the Agency with a 
description of the variety, including a 
written description and color pictures 
that can be used by State nursery 
inspectors to clearly identify the variety 
and distinguish it from other varieties. 
This requirement helps to ensure that 
State plant inspectors can clearly 
determine whether plants moving into 
or through their States are rust-resistant 
varieties listed in 7 CFR 301.38–2. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
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Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 4 
hours per response. 

Respondents: Nurseries. 
Estimated annual number of 

respondents: 4. 
Estimated annual number of 

responses per respondent: 2. 
Estimated annual number of 

responses: 8. 
Estimated total annual burden on 

respondents: 32 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record.

Done in Washington, DC, this 13th day of 
July 2004. 
W. Ron DeHaven, 
Administrator, Animal and Plant Health 
Inspection Service.
[FR Doc. 04–16281 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–34–P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service 

Food Distribution Program: 
Substitution of Donated Beef and Pork 
With Commercial Beef and Pork

AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Notice.

SUMMARY: This notice announces the 
Food and Nutrition Service’s (FNS) 
intent to continue a demonstration 
project through June 30, 2007, that 
allows selected processors to substitute 
commercial beef and pork for donated 
beef and pork supplied by the 
Department of Agriculture (the 
Department, or USDA). Commercial beef 
and pork used in the demonstration 

project must meet the same 
specifications required of donated beef 
and pork. Processors wishing to 
participate in the demonstration project 
must submit proposals for FNS approval 
by April 30, 2006. The Department 
hopes to determine if allowing 
substitution of donated beef and pork 
will result in increased participation of 
processors, and provide a greater variety 
of processed end products to recipient 
agencies in a more timely manner and/
or at lower costs.
DATES: The proposals described in this 
notice may be submitted to FNS through 
April 30, 2006. The demonstration 
project runs until June 30, 2007.
ADDRESSES: Proposals should be sent to 
Director, Food Distribution Division, 
Food and Nutrition Service, U.S. 
Department of Agriculture, Park Office 
Center, Room 504, 3101 Park Center 
Drive, Alexandria, Virginia 22302–1594.
FOR FURTHER INFORMATION CONTACT: 
David Brothers, Schools and Institutions 
Branch, at (703) 305–2668.
SUPPLEMENTARY INFORMATION: 

Executive Order 12866 

This notice has been determined to be 
not significant and therefore was not 
reviewed by the Office of Management 
and Budget under Executive Order 
12866. 

Executive Order 12372 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
10.550 and is subject to the provisions 
of Executive Order 12372, which 
requires intergovernmental consultation 
with State and local officials (7 CFR part 
3015, subpart V and final rule-related 
notices published at 48 FR 29114, June 
24, 1983 and 49 FR 22675, May 31, 
1984).

Regulatory Flexibility Act 

This action is not a rule as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
601–612) and is thus exempt from the 
provisions of that Act. 

Background 

Food Distribution Program regulations 
at 7 CFR 250.30 establish the terms and 
conditions under which distributing 
agencies, subdistributing agencies, and 
recipient agencies may enter into 
contracts with commercial firms for the 
processing of USDA donated foods 
under the State processing program, and 
prescribe the minimum requirements to 
be included in such contracts. 7 CFR 
250.30(f)(1) allows for the full or limited 
substitution of certain donated food 
items with commercial foods, with the 
exception of beef and pork. Processors 

have stated that the regulations 
prohibiting the substitution of donated 
beef and pork reduce the quantity of 
donated beef and pork they are able to 
accept and process during a given 
period. Processors tend to schedule 
production around deliveries of the 
donated beef and pork, which decreases 
their flexibility in providing end 
products to recipients. Some processors 
must schedule production around 
deliveries of donated beef and pork for 
up to 30 States. Vendors do not always 
deliver donated beef and pork to the 
processors as scheduled, causing delays 
in production. These delays may be 
alleviated if processors can replace 
donated beef and pork with their 
commercial beef and pork. 

Since June 30, 2001, the Department 
has exercised its waiver authority in 7 
CFR 250.30(t) to waive the regulatory 
restriction under 7 CFR 250.30(f)(1) and 
conduct a demonstration project that 
allows selected processors to substitute 
commercial beef and pork for donated 
beef and pork in the State processing 
program. Commercial beef and pork 
used in the demonstration project must 
meet the same specifications required of 
USDA donated beef and pork. Other 
regulatory and contract requirements 
under 7 CFR 250.30 must also continue 
to be met by processors participating in 
the demonstration project. 

To date, only a few processors have 
taken the opportunity to participate. 
FNS hopes to determine through this 
continuation of the demonstration 
project if the waiver of the regulations 
would increase the number of 
processors participating in the State 
processing program, or would increase 
the quantity of donated beef and pork 
that each processor accepts for 
processing. Additionally, FNS hopes to 
determine if the expected increase in 
competition, and in the quantities of 
donated beef and pork accepted for 
processing, would enable processors to 
function more efficiently, resulting in 
the production of a greater variety of 
processed end products more quickly 
and/or at lower costs. 

Continuation of Demonstration Project 
The demonstration project is 

scheduled to continue until June 30, 
2005. However, FNS is further 
extending it through June 30, 2007, to 
continue to allow processors the 
opportunity to participate, and to 
determine if such an opportunity has an 
effect on the end products provided to 
schools and other recipients. All 
proposals to participate must be 
submitted by April 30, 2006. Except for 
the waiver of the prohibition on 
substitution of donated beef and pork in 
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7 CFR 250.30(f)(1), all regulatory and 
contract requirements will continue to 
apply, and must be met by processors 
participating in the demonstration 
project. This includes the requirement 
in 7 CFR 250.30(f)(1)(i) that all 
components of commercial foods 
substituted for any donated food must 
be of U.S. origin and identical or 
superior in every particular of the 
donated food specification. 

7 CFR 250.30(g) requires that when 
donated meat or poultry products are 
processed, or when any commercial 
meat or poultry product is incorporated 
into an end product containing one or 
more donated foods, all of the 
processing must be performed in plants 
under continuous Federal meat or 
poultry inspection, or continuous State 
meat or poultry inspection in States 
certified to have programs at least equal 
to the Federal inspection programs. In 
addition to Food Safety and Inspection 
Service (FSIS) inspection, all donated 
meat and poultry processing must be 
performed under Agricultural Marketing 
Service (AMS) acceptance service 
grading. The following basic 
requirements will apply to the 
demonstration project: 

• As with the processing of donated 
beef and pork into end products, AMS 
graders must monitor the process of 
substituting commercial beef and pork 
to ensure program integrity is 
maintained.

• Only bulk beef and pork delivered 
by USDA vendors to the processor will 
be eligible for substitution. No 
backhauled product will be eligible. 
(Backhauled product is typically frozen 
beef and pork in 10 pound chubs 
delivered to schools that may be sent to 
processors for further processing at a 
later time.) 

• Commercial beef and pork 
substituted for donated beef and pork 
must be certified by an AMS grader as 
complying with the same product 
specifications as the donated beef and 
pork. USDA specifications relative to 
acceptable tolerance levels for specific 
microorganisms must be met. The age of 
any commercial product that is used in 
substitution for donated food may not 
exceed six months. 

• Substitution of commercial beef and 
pork may occur in advance of the actual 
receipt of the donated beef and pork by 
the processor. Should a processor 
choose to use the substitution option 
prior to the purchase of the product by 
USDA, the processor must assume all 
risks. Any variation between the amount 
of commercial beef and pork substituted 
and the amount of donated beef and 
pork received by the processor will be 

adjusted according to guidelines 
furnished by USDA. 

• Any donated beef and pork not 
used in end products because of 
substitution must only be used by the 
processor in other commercial 
processed products and cannot be sold 
as an intact unit. However, it may be 
used to fulfill other USDA contracts 
provided all terms of the other contract 
are met. 

• The only regulatory provision or 
State processing contract term affected 
by the demonstration project is the 
prohibition on substitution of beef and 
pork (7 CFR 250.30(f)(1) of the 
regulations). All other regulatory and 
contract requirements remain 
unchanged and must still be met by 
processors participating in the 
demonstration project. 

Processors must submit proposals to 
obtain approval for participation in the 
demonstration project by April 30, 2006. 
The written proposals must describe 
how processors plan to carry out the 
substitution while complying with the 
above conditions. Proposals must 
include: 

(1) A step-by-step description of how 
production will be monitored; and, 

(2) A complete description of the 
records that will be maintained for (a) 
the commercial beef and pork 
substituted for the donated beef and 
pork and (b) the disposition of the 
donated beef and pork delivered by 
USDA. 

All proposals will be reviewed by 
representatives of FNS’ Food 
Distribution Division and AMS’ 
Livestock Division, Commodity 
Procurement Branch and Grading 
Branch. Processors approved for 
participation in the demonstration 
project will be required to enter into an 
agreement with FNS and AMS that 
authorizes the substitution of donated 
beef and pork with commercial bulk 
beef and pork in fulfilling any current 
or future State processing contracts 
during the demonstration project 
period. However, participation in the 
demonstration project will not ensure 
that processors will be awarded any 
State processing contracts.

Dated: July 13, 2004. 

Roberto Salazar, 
Administrator, Food and Nutrition Service.
[FR Doc. 04–16332 Filed 7–16–04; 8:45 am] 

BILLING CODE 3410–30–P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service 

Food Distribution Program: Value of 
Donated Foods From July 1, 2004 
Through June 30, 2005

AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Notice.

SUMMARY: This notice announces the 
national average value of donated foods 
or, where applicable, cash in lieu of 
donated foods, to be provided in school 
year 2005 (July 1, 2004 through June 30, 
2005) for each lunch served by schools 
participating in the National School 
Lunch Program (NSLP), and for each 
lunch and supper served by institutions 
participating in the Child and Adult 
Care Food Program (CACFP). It also 
announces the national average value of 
donated foods to be provided in school 
year 2005 for each lunch served by 
commodity only schools.
EFFECTIVE DATE: July 1, 2004.
FOR FURTHER INFORMATION CONTACT: 
Dave Tuckwiller, Chief, Schools and 
Institutions Branch, Food Distribution 
Division, Food and Nutrition Service, 
U.S. Department of Agriculture, 3101 
Park Center Drive, Alexandria, Virginia 
22302 or telephone (703) 305–2254.
SUPPLEMENTARY INFORMATION: These 
programs are listed in the Catalog of 
Federal Domestic Assistance under Nos. 
10.550, 10.555, and 10.558 and are 
subject to the provisions of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V, and final rule related 
notice published at 48 FR 29114, June 
24, 1983.) 

This notice imposes no new reporting 
or recordkeeping provisions that are 
subject to Office of Management and 
Budget review in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). This action is not a rule 
as defined by the Regulatory Flexibility 
Act (5 U.S.C. 601–612) and thus is 
exempt from the provisions of that Act. 
This notice has been determined to be 
exempt under Executive Order 12866. 

National Average Minimum Value of 
Donated Foods for the Period July 1, 
2004 Through June 30, 2005 

This notice implements mandatory 
provisions of sections 6(c), 14(f) and 
17(h)(1)(B) of the National School 
Lunch Act (the Act) (42 U.S.C. 1755(c), 
1762a(f), and 1766(h)(1)(B)). Section 
6(c)(1)(A) of the Act establishes the 
national average value of donated food 
assistance to be given to States for each 
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lunch served in NSLP at 11.00 cents per 
meal. Pursuant to section 6(c)(1)(B), this 
amount is subject to annual adjustments 
on July 1 of each year to reflect changes 
in a three-month average value of the 
Price Index for Foods Used in Schools 
and Institutions for March, April, and 
May each year (Price Index). Section 
17(h)(1)(B) of the Act provides that the 
same value of donated foods (or cash in 
lieu of donated foods) for school 
lunches shall also be established for 
lunches and suppers served in CACFP. 
Notice is hereby given that the national 
average minimum value of donated 
foods, or cash in lieu thereof, per lunch 
under NSLP (7 CFR Part 210) and per 
lunch and supper under CACFP (7 CFR 
part 226) shall be 17.25 cents for the 
period July 1, 2004 through June 30, 
2005. 

The Price Index is computed using 
five major food components in the 
Bureau of Labor Statistics Producer 
Price Index (cereal and bakery products; 
meats, poultry and fish; dairy products; 
processed fruits and vegetables; and fats 
and oils). Each component is weighted 
using the relative weight as determined 
by the Bureau of Labor Statistics. The 
value of food assistance is adjusted each 
July 1 by the annual percentage change 
in a three-month average value of the 
Price Index for March, April and May 
each year. The three-month average of 
the Price Index increased by 10 percent 
from 139.09 for March, April and May 
of 2003 to 152.98 for the same three 
months in 2004. When computed on the 
basis of unrounded data and rounded to 
the nearest one-quarter cent, the 
resulting national average for the period 
July 1, 2004 through June 30, 2005 will 
be 17.25 cents per meal. This is an 
increase of 1.50 cents from the school 
year 2004 (July 1, 2003 through June 30, 
2004) rate. 

Section 14(f) of the Act provides that 
commodity only schools shall be 
eligible to receive donated foods equal 
in value to the sum of the national 
average value of donated foods 
established under section 6(c) of the Act 
and the national average payment 
established under section 4 of the Act 
(42 U.S.C. 1753). Such schools are 
eligible to receive up to 5 cents per meal 
of this value in cash for processing and 
handling expenses related to the use of 
such commodities. 

Commodity only schools are defined 
in section 12(d)(2) of the Act (42 U.S.C. 
1760(d)(2)) as ‘‘schools that do not 
participate in the school lunch program 
under this Act, but which receive 
commodities made available by the 
Secretary for use by such schools in 
nonprofit lunch programs.’’ For school 
year 2005, commodity only schools 

shall be eligible to receive donated food 
assistance valued at 38.25 cents for each 
free, reduced price, and paid lunch 
served. This amount is based on the 
sum of the section 6(c) level of 
assistance announced in this notice and 
the adjusted section 4 minimum 
national average payment factor for 
school year 2005. The section 4 factor 
for commodity only schools does not 
include the two cents per lunch increase 
for schools where 60 percent of the 
lunches served in the school lunch 
program in the second preceding school 
year were served free or at reduced 
prices, because that increase is 
applicable only to schools participating 
in NSLP.

Authority: Sections 6(c)(1)(A) and (B), 
6(e)(1), 14(f) and 17(h)(1)(B) of the National 
School Lunch Act, as amended (42 U.S.C. 
1755(c)(1)(A) and (B) and 6(e)(1), 1762a(f), 
and 1766(h)(1)(B)).

Dated: July 13, 2004. 
Jerome A. Lindsay, 
Associate Administrator.
[FR Doc. 04–16331 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–30–P

DEPARTMENT OF COMMERCE

Submission For OMB Review; 
Comment Request 

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: U.S. Census Bureau. 
Title: 2004 National Long-Term Care 

Survey and Informal Caregiver’s Survey. 
Form Number(s): Screener Interview 

CAPI, Community Questionnaire CAPI, 
Institutional Questionnaire CAPI, 
Caregiver Questionnaire CAPI, LTC–9 
(L2), LTC–9 (L3), LTC–9 (L4); LTC–4. 

Agency Approval Number: 0607–
0778. 

Type of Request: Reinstatement, with 
change, of a previously approved 
collection. 

Burden: 9,891 hours. 
Number of Respondents: 19,900. 
Avg Hours Per Response: 18 minutes. 
Needs and Uses: Duke University has 

contracted with the U.S. Census Bureau 
to conduct the sampling, data 
collection, and estimation operations for 
the 2004 National Long-Term Care 
Survey (NLTCS) and the Informal 
Caregivers Survey (ICS). The 2004 
NLTCS is a continuation of the NLTC 
surveys that the Census Bureau 
conducted for the Health Care Financing 
Administration (HCFA) in 1982 and 

1984 and for Duke University in 1989, 
1994, and 1999. The Census Bureau 
conducted the ICS as part of the 1989 
and 1999 NLTC surveys. We are 
requesting approval for the 2004 NLTCS 
and the ICS. 

The 2004 NLTCS consists of a 
screening interview and two detailed 
interviews, the community detailed 
interview, and the institutional detailed 
interview. The ICS is conducted after 
the community detailed interview with 
people who help or assist the NLTCS 
sample person because of a health 
problem or disability. 

The proposed research assesses 
changes in the functional and health 
characteristics of an elderly (65+ years 
old) and oldest-old (85+ years old) 
nationally representative sample of 
people followed from 1982 to 2004. 

Affected Public: Individuals or 
households; Business or other for-profit. 

Frequency: On occasion. 
Respondent’s Obligation: Voluntary. 
Legal Authority: Title 42, United 

States Code, section 285e–1 and title 15, 
United States Code, section 1525. 

OMB Desk Officer: Susan Schechter, 
(202) 395–5103. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dhynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to Susan Schechter, OMB Desk 
Officer either by fax (202–395–7245) or 
e-mail (susan_schechter@omb.eop.gov).

Dated: July 13, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–16268 Filed 7–16–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

Submission for OMB Review; 
Comment Request 

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act of 1995, Public Law 104–13 (44 
U.S.C. 3506(c)(2)(A)). 

Bureau: International Trade 
Administration. 
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Title: Request for Duty-Free Entry of 
Scientific Instruments or Apparatus. 

Agency Form Number: ITA–338P. 
OMB Number: 0625–0037. 
Type of Request: Extension-Regular 

Submission. 
Burden: 120 hours. 
Number of Respondents: 60. 
Avg. Hours Per Response: 2 hours. 
Needs and Uses: The Departments of 

Commerce and Homeland Security 
(‘‘DHS’’) are required to determine 
whether nonprofit institutions 
established for scientific or educational 
purposes are entitled to duty-free entry 
under the Florence Agreement of 
scientific instruments they import. Form 
ITA–338P enables (1) DHS to determine 
whether the statutory eligibility 
requirements for the institution and the 
instrument are fulfilled, and (2) 
Commerce to make a comparison and 
finding as to the scientific equivalency 
of comparable instruments being 
manufactured in the United States. 
Without the collection of the 
information, DHS and Commerce would 
not have the necessary information to 
carry out the responsibilities of 
determining eligibility for duty-free 
entry assigned by law. 

Affected Public: State or local 
governments; Federal agencies; 
nonprofit institutions. 

Frequency: On occasion. 
Respondent’s Obligation: Required to 

obtain or retain a benefit, voluntary. 
OMB Desk Officer: David Rostker, 

(202) 395–7340. 
Copies of the above information 

collection can be obtained by writing 
Diana Hynek, Departmental Paperwork 
Clearance Officer, Department of 
Commerce, Room 6625, 14th and 
Constitution Ave., NW., Washington, 
DC 20230; e-mail: dHynek@doc.gov. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
David Rostker, OMB Desk Officer, Room 
10202, New Executive Office Building, 
Washington, DC 20503 within 30 days 
of publication of this notice in the 
Federal Register.

Dated: June 13, 2004. 

Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–16274 Filed 7–16–04; 8:45 am] 

BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

Census Bureau 

Government Employment Forms

ACTION: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)).

DATES: Written comments must be 
submitted on or before September 17, 
2004.

ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Ellen Thompson, Chief, 
Employment Branch, Governments 
Division, U.S. Census Bureau, 
Washington, DC 20233–6800 (301–763–
1531) (or via the Internet at 
ellen.ann.thompson@census.gov).

SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Census Bureau plans to request 
clearance for the forms necessary to 
conduct the public employment 
program which consists of an annual 
collection of information and a 
quinquennial collection in a census 
environment in years ending in ‘‘2’’ or 
‘‘7’’. During the upcoming three years, 
we intend to conduct the 2005 and 2006 
Annual Survey of Government 
Employment and the 2007 Census of 
Government Employment. 

Under Title 13, Section 161, of the 
United States Code, the Secretary of 
Commerce is authorized to conduct the 
public employment program, which 
collects and disseminates data by 
function for full-time and part-time 
employees, payroll, and number of part-
time hours worked. The number and 
content of the data items collected are 
the same in the annual and census 
cycles. 

The burden hours we will request are 
based on the expected 2005 annual 

survey mail-out of 16,369 forms. During 
the Census survey, the mail-out is 
expected to increase to approximately 
87,500 local governments and 
approximately 6,500 state agencies. The 
respondent burden hours for a Census 
cycle would increase to 67,000 hours. 

The state and local government 
statistics produced cover national, state, 
and local aggregates on various 
functions with comparative detail for 
individual governments for the pay 
period that includes March 12. The 
public employment program provides 
the only comprehensive count of 
employees and payrolls in state and 
local governments. Government 
employees constitute approximately 
one-sixth of the entire U.S. workforce 
and their salaries are a major source of 
personal income. 

The Census Bureau provides this 
employment data to the Bureau of 
Economic Analysis for constructing the 
functional payrolls in the public sector 
Gross Domestic Product, payroll being 
the single largest component of current 
operations. Other government users 
include the Bureau of Labor Statistics, 
as a benchmark for its monthly 
employment programs, and the 
Department of Housing and Urban 
Development, to establish payroll 
guidelines for local public housing 
authorities. 

The public employment program has 
increasingly been used as the base for 
reimbursable programs of other Federal 
agencies such as: (1) The government 
portion of the Medical Expenditure 
Panel Survey commissioned by the 
Agency for Healthcare Research and 
Quality to provide timely, 
comprehensive information about 
health care use and costs in the United 
States; (2) The Bureau of Justice 
Statistics (BJS) survey Criminal Justice 
Expenditure and Employment Survey 
which provides criminal justice 
expenditure and employment data on 
spending and personnel levels; and (3) 
The BJS Justice Assistance Data Survey, 
in sample verification and the existence 
of contracted services. Statistics are 
produced as data files in both electronic 
and printed formats. The program has 
made possible the dissemination of 
comprehensive and comparable 
governmental statistics since 1940. 

The many users of the public 
employment program data include 
Federal agencies, state and local 
governments and related organizations, 
public interest groups, and many 
business, market, and private research 
organizations.
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II. Method of Collection 

Approximately 16,300 county 
governments, consolidated city-county 
governments, independent cities, towns, 
townships, special district governments, 
and public school systems designated 
for the annual survey will be sent an 
appropriate form or the data will be 
collected through a data sharing 
arrangement between the Census Bureau 
and the state government. 

We developed cooperative agreements 
with state and large local government 
officials to collect the data from their 
dependent agencies and report to us as 
one central respondent. These 
arrangements reduce the need for a mail 
canvass of approximately 3,250 state 
agencies and 700 school systems. 
Currently we have central collection 
agreements with 38 states, four local 
school district governments, and two 
state university systems. We continue to 
work at expanding the conversion of 
paper submissions into electronic 
formats, for both individual units and 
central collection units. 

In 2001, the public employment 
program collected data for certain form 
types through a Web-based instrument. 
Beginning with the 2003 annual 
collection cycle, all form types can be 
completed on the Internet. For the 2003 
annual survey, 3,470 governments 
responded using our Web site. 

III. Data 

OMB Number: 0607–0452. 
Form Number: E–1, E–2, E–3, E–4, E–

5, E–6, E–7, E–9. 
Type of Review: Regular. 
Affected Public: State governments, 

county governments, consolidated city-
county governments, independent 
cities, towns, townships, special district 
governments, and public school 
systems. 

Estimated Number of Respondents: 
16,369. 

Estimated Time Per Response: The 
average for all forms is 51 minutes. 

Estimated Total Annual Burden 
Hours: 13,865. 

Estimated Total Annual Cost: 
$262,464.
(Note—Based upon the average hourly pay 
for full-time employment for the financial 
administration function within the 2002 
census of local government employment.)

Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13 United States 

Code, section 161. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 

whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record.

Dated: July 13, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–16267 Filed 7–16–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

International Trade Administration 

[A–580–812] 

Dynamic Random Access Memory 
Semiconductors of One Megabit or 
Above From the Republic of Korea: 
Notice of Court Decision and 
Suspension of Liquidation

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of court decision and 
suspension of liquidation. 

SUMMARY: On August 18, 2003, the 
United States Court of International 
Trade (CIT) issued a decision 
invalidating certain sets of liquidation 
instructions issued by the Department of 
Commerce (the Department) in the 
antidumping proceeding covering 
entries of dynamic random access 
memory semiconductors of one megabit 
or above (DRAMs) from the Republic of 
Korea. See Nissei Sangyo America, Ltd., 
v. United States, Slip Op. 03–105 
(August 18, 2003), Court No. 00–00113 
(NSA); Renesas Technology America, 
Inc., v. United States, Slip Op. 03–106 
(August 18, 2003), Court No. 00–00114 
(Renesas). On September 15, 2003, the 
Defendant-Intervenor, Micron 
Technology, Inc. (Micron), in NSA and 
Renesas filed a motion for 
reconsideration with the Court. On May 
3, 2004, the motion for reconsideration 
was denied. On July 1, 2004, a motion 
of appeal was filed by the Department 
with the United States Court of Appeals 

for the Federal Circuit (CAFC). 
Consistent with the decision of the 
CAFC in Timken Co. v. United States, 
893 F.2d 337 (Fed. Cir. 1990) (Timken), 
the Department is notifying the public 
that the NSA and Renesas decisions 
were ‘‘not in harmony’’ with the 
Department’s liquidation instructions.
DATES: Effective July 19, 2004.
FOR FURTHER INFORMATION CONTACT: Ron 
Trentham or Tom Futtner, AD/CVD 
Enforcement, Office 4, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482–6320 or (202) 482–
3814, respectively.
SUPPLEMENTARY INFORMATION: 

Background 

On May 6, 1996, the Department 
published the final results of 
administrative review of entries of 
DRAMs manufactured by LG Semicon 
Co., Ltd. (LG), formerly Goldstar 
Electron Co., Ltd., and Hyundai 
Electronics Co., Ltd. (Hyundai), that 
were imported into the United States 
from October 29, 1992, through April 
30, 1994 (POR 1). The Department 
determined that the dumping margin for 
sales made by LG during the period of 
review (POR) was 0.00 percent. See 
Dynamic Random Access Memory 
Semiconductors of One Megabit or 
Above from the Republic of Korea, Final 
Results of Antidumping Duty 
Administrative Review, 61 FR 20216 
(May 6, 1996). 

On January 7, 1997, the Department 
published the final results of 
administrative review of entries of 
DRAMs manufactured by LG and 
Hyundai that were imported into the 
United States from May 1, 1994, through 
April 30, 1995 (POR 2). The Department 
determined that the dumping margin for 
sales made by LG during the POR was 
0.01 percent. See Dynamic Random 
Access Memory Semiconductors of One 
Megabit or Above from the Republic of 
Korea, Final Results of Antidumping 
Duty Administrative Review, 62 FR 965 
(January 7, 1997). 

Subsequently, Micron filed an action 
in opposition to dumping margins 
calculated in POR 1 and POR 2 for LG. 
The CIT and the CAFC sustained the 
results of the first and second 
administrative reviews for LG. See 
Micron Technology v. United States, 23 
CIT 55, 44 F. Supp. 2d 216 (1999); 
Micron Technology v. United States, 23 
CIT 208, 40 F. Supp.2d 481 (1999), 
collectively the Micron cases. 

At the conclusion of the Micron cases, 
the Department instructed U.S. Customs 
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and Border Protection (CBP) to assess 
antidumping duties on NSA’s and 
Renesas’s imports of LG DRAMs during 
POR 1 and POR 2 at the cash deposit 
rate imposed upon entry rather than the 
rates determined for the manufacturer in 
POR 1 and POR 2. 

NSA and Renesas filed a complaint 
with the CIT challenging the 
Department’s liquidation instructions to 
CBP concerning entries produced and 
exported by LG and imported by NSA 
and Renesas during POR 1 and POR 2. 
On August 18, 2003, the CIT remanded 
these cases ordering the Department to 
rescind the liquidation instructions and 
issue new instructions instructing CBP 
to liquidate or re-liquidate NSA’s and 
Renesas’s entries at the antidumping 
rates covering LG for POR 1 and POR 2. 

As noted above, on September 15, 
2003, Micron filed a motion for 
reconsideration with the Court and on 
May 3, 2004, the motion for 
reconsideration was denied. On July 1, 
2004, a motion of appeal was filed by 
the Department with the CAFC. 

Timken Notice 

In its decision in Timken, the CAFC 
held that pursuant to 516a(c)(1) and(e) 
of the Tariff Act of 1930, as amended, 
the Department must publish notice of 
a decision of the CIT which is not in 
harmony with the Department’s 
determination. The CIT’s decision in 
NSA and Renesas were not in harmony 
with the Department’s liquidation 
instructions. Therefore, publication of 
this notice fulfills the statutory 
obligation. 

Suspension of Liquidation 

This notice will serve to continue the 
suspension of liquidation pending a 
final decision by the CAFC. Because the 
CIT issued an injunction on March 20, 
2000, for NSA and on April 11, 2000, for 
Renesas, the Department will continue 
to suspend liquidation of entries of 
DRAMs from the Republic of Korea that 
(1) were produced and exported by LG, 
and imported by NSA and Renesas; (2) 
were entered or withdrawn from 
warehouse, for consumption, from 
October 29, 1992, through April 30, 
1995. The Department will issue 
liquidation instructions covering these 
entries if the CIT’s decision is affirmed 
on appeal.

Dated: July 12, 2004. 

Jeffrey A. May, 
Deputy Assistant Secretary for Import 
Administration, Group I.
[FR Doc. 04–16243 Filed 7–16–04; 8:45 am] 

BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration

(A–533–820)

Certain Hot–Rolled Carbon Steel Flat 
Products from India; Notice of 
Rescission of Antidumping Duty 
Administrative Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of Rescission of 
Antidumping Duty Administrative 
Review.

SUMMARY: On January 22, 2004, the 
Department of Commerce (the 
Department) published in the Federal 
Register a notice announcing the 
initiation of an administrative review of 
the antidumping duty order on certain 
hot–rolled carbon steel flat products 
(HRS or subject merchandise) from 
India covering Essar Steel Ltd., (Essar) 
and the period December 1, 2002, 
through November 30, 2003. We are 
rescinding this review as a result of the 
absence of entries into the United States 
of subject merchandise from Essar 
during the period of review (POR).
EFFECTIVE DATE: July 19, 2004.
FOR FURTHER INFORMATION CONTACT: 
Kevin Williams or Howard Smith, 
Office IV, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW, 
Washington, DC 20230; telephone (202) 
482–2371 or (202) 482–5193, 
respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 3, 2001, the Department 
published in the Federal Register the 
antidumping duty order on HRS from 
India. See Notice of Amended Final 
Antidumping Duty Determination of 
Sales at Less Than Fair Value and 
Antidumping Duty Order: Certain Hot–
Rolled Carbon Steel Flat Products from 
India, 66 FR 60194 (December 3, 2001). 
On December 2, 2003, the Department 
published in the Federal Register a 
notice of ‘‘Opportunity to Request 
Administrative Review’’ of the 
antidumping duty order on HRS from 
India. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 68 
FR 67401 (December 2, 2003). On 
December 30 and 31, 2003, petitioners, 
Nucor Corporation and U.S. Steel 
Corporation, respectively, requested an 
administrative review of the 

antidumping duty order on HRS from 
India covering Essar. The Department 
initiated this review on January 22, 
2004. See Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Request for Revocation in 
Part, 69 FR 3117 (January 22, 2004). On 
February 10, 2004, Essar filed a letter 
certifying to the Department that it did 
not export any subject merchandise that 
was entered for consumption into the 
United States during the POR. The 
Department confirmed through U.S. 
Customs and Border Protection (CBP) 
data that there were no entries of subject 
merchandise from Essar during the POR. 
Moreover, the Department invited 
petitioners to comment on our intent to 
rescind this review with respect to 
Essar. We received no comments. See 
the May 17, 2004, memorandum to the 
file regarding ‘‘Intent to Rescind the 
Antidumping Duty Administrative 
Review on Certain Hot–Rolled Carbon 
Steel Flat Products From India.’’

Rescission of Review

Because the only firm for which a 
review was requested made no entries 
into the customs territory of the United 
States during the POR, the Department 
is rescinding this review. This 
determination is consistent with the 
Department’s practice and 19 C.F.R. 
§ 351.213(d)(3). As such, we will issue 
appropriate assessment instructions 
directly to CBP.

Notification to Interested Parties

This notice also serves as a reminder 
to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 C.F.R. § 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation.

This notice is published in 
accordance with section 777(i) of the 
Tariff Act of 1930, as amended and 19 
C.F.R. § 351.213(d)(4).

Dated: July 12, 2004.

Jeffrey A. May,
Deputy Assistant Secretary for Import 
Administration, Group I.
[FR Doc. 04–16362 Filed 7–16–04; 8:45 am]

BILLING CODE 3510–DS–S

VerDate jul<14>2003 21:13 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00009 Fmt 4703 Sfmt 4703 E:\FR\FM\19JYN1.SGM 19JYN1



42968 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Notices 

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 071204C]

Pacific Fishery Management Council; 
Notice of Intent

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of intent to prepare an 
environmental impact statement (EIS); 
request for written comments; 
preliminary notice of scoping meetings.

SUMMARY: NMFS and the Pacific Fishery 
Management Council (Council) intend 
to prepare an EIS in accordance with the 
National Environmental Policy Act 
(NEPA) of 1969 to analyze a range of 
alternatives for the annual allocation of 
the Pacific sardine harvest guideline.
DATES: Written comments will be 
accepted at the Council office through 
August 25, 2004.
ADDRESSES: You may submit comments, 
identified by (I.D. 071204C), by any of 
the following methods:
∑ E-mail: pfmc.comments@noaa.gov: 

(enter ‘‘Pacific Sardine Allocation’’ and 
include the I.D. number in the subject 
line of the message).
∑ Mail: Written comment on issues 

and alternatives to be addressed in this 
EIS should be sent to Dr. Donald 
McIsaac, Pacific Fishery Management 
Council, 7700 NE Ambassador Place, 
Suite 200, Portland, OR 97220.
∑ Fax: 503–820–2299.

FOR FURTHER INFORMATION CONTACT: 
Svein Fougner, NMFS, Southwest 
Region telephone: 562–980–4040, fax: 
562–980–4018; or Dan Waldeck, Pacific 
Fishery Management Council, 
telephone: 503–820–2280, fax: 503–
820–2299.
SUPPLEMENTARY INFORMATION:

Electronic Access

This Federal Register document is 
available on the Government Printing 
Office’s website at: www.gpoaccess.gov/
fr/index/html.

Background

NEPA requires consideration of a full 
range of reasonable alternatives 
including status quo (no action). The 
Council has not yet determined which 
alternative will be its preferred 
alternative. When developed, the 
proposed management alternatives 
would modify the Pacific sardine 
allocation framework in the Coastal 
Pelagic Species (CPS) Fishery 

Management Plan (FMP) and 
regulations that implement the FMP (68 
FR 52523). The tentative schedule for 
Council actions related to this matter is: 
September 2004, progress report; 
November 2004, review preliminary 
range of draft alternatives; January-
February 2005, public hearings on range 
of alternatives; March or April 2005, 
preliminary action; June 2005, final 
action. If this schedule holds, and 
NMFS approves the Council action; the 
Council anticipates implementation of 
the new Pacific sardine allocation 
framework in time for the 2006 Pacific 
sardine fishery, which opens January 1.

Description of the Proposal
The proposed action is to implement 

a comprehensive, long-term allocation 
framework to apportion the annual 
Pacific sardine harvest guideline among 
the various sectors of the sardine 
fishery. The Pacific sardine resource is 
healthy and abundant, supporting 
fisheries in California (Los Angeles 
harbor area and Monterey Bay area), in 
Oregon (Port of Astoria), and 
Washington (ports of Westport and 
Ilwaco). The proposal is intended to 
ensure optimal utilization of the 
resource and equitably allocate harvest 
opportunity.

The Council adopted the CPS FMP in 
1998. The CPS FMP was implemented 
by NMFS in December 1999 (64 FR 
69888). The original Pacific sardine 
allocation formula in the FMP 
partitioned 33 percent of the annual 
harvest guideline to the northern 
subarea (‘‘Subarea A’’) and 66 percent to 
the southern subarea (‘‘Subarea B’’). 
Nine months after the January 1 start of 
the fishery (i.e., October 1), the 
remaining harvest guideline was pooled 
and re-allocated 50 percent - 50 percent 
to each subarea. The original boundary 
between the two subareas was 35° 40′ N 
lat. (approximately Point Piedras 
Blancas, California). This formula was 
incorporated into Federal management 
from existing California State law. The 
State law was designed to balance 
fishing opportunity between the 
Southern California-based fishery 
(‘‘South’’) and the Monterey-based 
fishery (‘‘North’’). At the time of the 
FMP’s implementation, this was 
considered a status quo action (as the 
sardine fishery occurred, principally, in 
California) with no environmental 
impacts. No alternative allocation 
formulae were considered.

As the Pacific sardine biomass 
expanded, fisheries developed in the 
Pacific Northwest. With this expansion, 
under the original formula, the northern 
area allocation was shared by Monterey, 
Oregon, and Washington-based 

fisheries. Oregon and Washington 
fishery interests expressed concern to 
the Council that the original allocation 
framework did not provide optimal 
harvest opportunity to the respective 
fishery sectors. Each of the three sectors 
operates over a unique schedule. 
Generally, Southern California starts 
harvesting sardine January 1 and harvest 
increases steadily throughout the year; 
Northern California starts in August 
(tied to market squid availability) and 
harvest increases through January or 
February of the following year; and 
Oregon and Washington have a much 
more abbreviated season, which starts in 
June and ends in October. Because these 
sectors operate on very different 
schedules, annual allocations help to 
ensure that each sector receives a 
reasonable fishing opportunity. Ex-
vessel landings in all sectors are driven 
by domestic and international market 
forces for sardines, as well as the 
availability and markets for other 
species of economic benefit to sardine 
vessels and processors (for example, 
market squid). The Northern California 
fishery and Pacific Northwest fishery 
are also affected by adverse weather.

In April 2003, the Council 
recommended to NMFS an interim 
framework for allocating sardine. The 
revised allocation system: (1) changed 
the definition of Subarea A (northern 
subarea) and Subarea B (southern 
subarea) by moving the geographic 
boundary between the two areas from 
35° 40′ N. lat. (Point Piedras Blancas, 
California) to 39° N. lat. (Point Arena, 
California), (2) moved the date when 
Pacific sardine that remains 
unharvested is reallocated to Subarea A 
and Subarea B from October 1 to 
September 1, (3) changed the percentage 
of the unharvested sardine that is 
reallocated to Subarea A and Subarea B 
from 50 percent to both subareas to 20 
percent to Subarea A and 80 percent to 
Subarea B, and (4) reallocates all 
unharvested sardine that remains on 
December 1 coastwide.

The Council requested this allocation 
framework be in place for the 2003 and 
2004 fishing seasons, and also in 2005 
(if the 2005 harvest guideline is at least 
90 percent of the 2003 harvest 
guideline). NMFS implemented the 
revised allocation framework by a 
regulation that was published on 
September 4, 2003 (68 FR 52523).

Using the best available information, 
the interim allocation framework was 
rapidly developed to address the 
concerns in the short-term. At the time, 
it was understood that more information 
and time would be needed to develop a 
more comprehensive, longer-term 
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allocation framework, which is a 
purpose of this EIS.

Preliminary Identification of 
Environmental Issues

A principal objective of this scoping 
and public input process is to identify 
potentially significant impacts to the 
human environment that should be 
analyzed in depth in the EIS. Impacts of 
the following components on the 
biological and physical environment 
may be evaluated: (1) essential fish 
habitat and ecosystems; (2) protected 
species listed under the Endangered 
Species Act or protected by the Marine 
Mammal Protection Act and the critical 
habitat of those species (if any); and (3) 
the fishery management unit, including 
target and nontarget fish stocks. 
Socioeconomic impacts on the 
following groups are also going to be 
evaluated: (1) those who participate in 
harvesting the fishery resources and 
other living marine resources (for 
commercial, subsistence, or recreational 
purposes); (2) those who process and 
market fish and fish products; (3) those 
who are involved in allied support 
industries; (4) those who rely on living 
marine resources in the management 
area; (5) those who consume fish 
products; (6) those who benefit from 
nonconsumptive use (e.g., wildlife 
viewing); (7) those who do not use the 
resource, but derive benefit from it by 
virtue of its existence, the option to use 
it, or the bequest of the resource to 
future generations; (8) those involved in 
managing and monitoring fisheries; and 
(9) fishing communities. Analysis of 
these groups will be presented in a 
manner that allows the identification of 
any disproportionate impacts on low 
income and minority segments of the 
identified groups and impacts on small 
entities.

Scoping and Public Involvement
Scoping is an early and open process 

for determining the scope of issues to be 
addressed and for identifying the 
significant issues related to proposed 
alternatives (including status quo). A 
principal objective of the scoping and 
public input processes is to identify a 
reasonable set of alternatives that, with 
adequate analysis, sharply define 
critical issues and provide a clear basis 
for distinguishing among those 
alternatives and selecting a preferred 
alternative. The public scoping process 
provides the public with the 
opportunity to comment on the range of 
alternatives and specific options within 
the alternatives. The scope of the 
alternatives to be analyzed should be 
broad enough for the Council and NMFS 
to make informed decisions on whether 

an alterative should be developed and, 
if so, how it should be designed, and to 
assess other changes to the FMP and 
regulations necessary for the 
implementation of the alternative.

Dated: July 13, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service.
[FR Doc. 04–16358 Filed 7–16–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration 

Integrated Ocean Observation System; 
Public Meeting

AGENCY: National Ocean Service, 
NOAA, Department of Commerce.
ACTION: Notice of open meeting.

SUMMARY: Notice is hereby given to 
those interested of a public meeting on 
the Integrated Ocean Observing System 
(IOOS), in New York, New York. The 
meeting is focused on the needs and 
questions from the maritime 
navigational services community as a 
participant/user in IOOS, but will 
address IOOS development and 
implementation and NOAA’s role and 
responsibilities as part of IOOS. 
Attendees are asked to register for the 
meeting on-line no later than Monday 
July 26, 2004, with the National Ocean 
Service (see Supplementary 
Information, below).
DATES: The meeting will be held on 
Friday, July 30, from 8 a.m. to 4 p.m.
ADDRESSES: The meeting will be held at 
the Crowne Plaza Times Square, 1605 
Broadway, Manhattan, New York, (212) 
977–4000.
FOR FURTHER INFORMATION CONTACT: Mr. 
Mike Szabados, Director, Center for 
Operational Oceanographic Products 
and Services (CO–OPS), 1305 East-West 
Highway, Silver Spring, Maryland 
20910, mike.szabados@noaa.gov, (301) 
713–2981.
SUPPLEMENTARY INFORMATION: The 
meeting will be open to public 
participation. Morning sessions are 
briefings about IOOS. The afternoon 
sessions beginning at 1:30 p.m. will be 
for comments, issues and concerns, with 
interactive, facilitated discussions, 
including time for direct verbal 
comments or questions from the public. 
Each individual or group making a 
verbal comment will be limited to a 
total time of five (5) minutes. Written 
comments may be submitted on-line or 
at the meeting. Approximately 75 seats 

will be available for the public. Seats 
will be available on a first-come, first 
served basis. To assist in the 
management of the meeting, all 
participants are asked to register for the 
meeting on the NOAA/NOS Web site, 
found at: http://www8.nos.noaa.gov/
ioos/ no later than close of business July 
26, 2004. 

Matters to be Considered: The 
meeting will include discussion on the 
following topics: (1) Integrated Ocean 
Observing System (IOOS); (2) the 
National Oceanic and Atmospheric 
Administration’s (NOAA) contribution 
to the IOOS National Backbone; (3) 
IOOS Recommendations of the U.S. 
Commission on Ocean Policy; and, (4) 
IOOS Regional Associations stakeholder 
outreach.

Dated: July 14, 2004. 
Mike Szabados, 
Director, Center for Operational 
Oceanographic, Products and Services (CO–
OPS), National Ocean Service, National 
Oceanic and Atmospheric Administration.
[FR Doc. 04–16402 Filed 7–16–04; 8:45 am] 
BILLING CODE 3410–JE–P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 071304B]

New England Fishery Management 
Council; Public Meetings

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce
ACTION: Notice of public meeting.

SUMMARY: The New England Fishery 
Management Council (Council) is 
scheduling a public meeting of its 
Research Steering Committee in August, 
2004 to consider actions affecting New 
England fisheries in the exclusive 
economic zone (EEZ). 
Recommendations from this group will 
be brought to the full Council for formal 
consideration and action, if appropriate.
DATES: The meeting will be held on 
Tuesday, August 3, 2004 at 9:30 a.m.
ADDRESSES: The meeting will be held at 
the Sheraton Colonial, 1 Audubon Road, 
Wakefield, MA 01880; telephone: (781) 
245–9300.

Council address: New England 
Fishery Management Council, 50 Water 
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul 
J. Howard, Executive Director, New 
England Fishery Management Council; 
telephone: (978) 465–0492.
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SUPPLEMENTARY INFORMATION: The 
Research Steering Committee will: 
develop a description that applies to the 
‘‘technical review’’ of research projects 
that will be evaluated by the committee; 
clarify its position on days-at-sea use, 
the disposition of catch and vessel 
compensation when boats are engaged 
in cooperative research; initiate a 
discussion of research priorities for 
2005; and possibly conduct a review of 
a completed final report provided by 
NOAA Fisheries’ cooperative research 
program using the RCS’s recently 
developed process for project review.

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues may not be the subject of formal 
action during this meeting. Action will 
be restricted to those issues specifically 
listed in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency.

Special Accommodations
This meeting is physically accessible 

to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Paul 
J. Howard (see ADDRESSES) at least 5 
days prior to the meeting dates.

Dated: July 14, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service.
[FR Doc. 04–16357 Filed 7–16–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 071304C]

Pacific Fishery Management Council; 
Public Meeting

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery 
Management Council (Council) Ad Hoc 
Groundfish Fishery Management Plan 
Environmental Impact Statement 
Oversight Committee (EIS Oversight 
Committee) will hold a working 
meeting, which is open to the public, to 
develop alternatives for the Pacific 
Coast Groundfish Essential Fish Habitat 
(EFH) Environmental Impact Statement.

DATES: The EIS Oversight Committee 
working meeting will occur Monday, 
August 16, 2004 from 10 a.m. to 5 p.m., 
Tuesday, August 17, 2004 from 8 a.m. 
to 5 p.m., and Wednesday, August 18, 
2004 from 8 a.m. to close of business on 
that day.

ADDRESSES: The meeting will be held in 
the Pine Room at Embassy Suites 
Portland Airport Hotel, 7900 NE 82nd 
Avenue, Portland, OR 97220; telephone: 
(503) 460–3000

Council address: Pacific Fishery 
Management Council, 7700 NE 
Ambassador Place, Suite 200, Portland, 
OR 97220–1384.

FOR FURTHER INFORMATION CONTACT: Mr. 
Kit Dahl, NEPA Specialist; telephone: 
(503) 820–2280.

SUPPLEMENTARY INFORMATION: The 
purpose of this EIS Oversight 
Committee meeting is to develop a 
preliminary range of alternatives to 
designate EFH for the fish species 
managed under the Pacific Coast 
Groundfish Fishery Management Plan 
and alternatives to mitigate the impacts 
of fishing on that EFH. The Council will 
review the range of alternatives and 
consider adopting them for analysis in 
an environmental impact statement at 
their September 13–17, 2004, meeting in 
San Diego, CA.

Although non-emergency issues not 
contained in the EIS Oversight 
Committee meeting agenda may come 
before the committee for discussion, 
those issues may not be the subject of 
formal EIS Oversight Committee action 
during these meetings. EIS Oversight 
Committee action will be restricted to 
those issues specifically listed in this 
document and to any issues arising after 
publication of this document requiring 
emergency action under section 305(c) 
of the Magnuson-Stevens Fishery 
Conservation and Management Act, 
provided the public has been notified of 
the EIS Oversight Committee’s intent to 
take final action to address the 
emergency.

Special Accommodations

The meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Ms. 
Carolyn Porter at (503)820–2280 at least 
5 days prior to the meeting date.

Dated: July 14, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service.
[FR Doc. 04–16360 Filed 7–16–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 071204B]

Endangered Species; Permit File No. 
1260

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Receipt of application for 
modification.

SUMMARY: Notice is hereby given that 
the NMFS, Southeast Fisheries Science 
Center (SEFSC), 75 Virginia Beach 
Drive, Miami, Florida 33149, has 
requested a modification to scientific 
research Permit No. 1260.
DATES: Written comments or requests for 
a public hearing must be received on or 
before August 18, 2004.
ADDRESSES: The modification request 
and related documents are available for 
review upon written request or by 
appointment in the following offices:

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713–2289; fax (301)713–0376; and

Southeast Region, NMFS, 9721 
Executive Center Drive North, St. 
Petersburg, FL 33702–2432; phone 
(727)570–5301; fax (727)570–5320.

Written comments or requests for a 
public hearing must be submitted to the 
Chief, Permits, Conservation and 
Education Division, F/PR1, Office of 
Protected Resources, NMFS, 1315 East-
West Highway, Room 13705, Silver 
Spring, MD 20910. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular modification request would 
be appropriate.

Comments may be submitted by 
facsimile to (301)713–0376, provided 
the facsimile is confirmed by hard copy 
submitted by mail and postmarked no 
later than the closing date of the 
comment period. Comments may also be 
submitted by e-mail. The mailbox 
address for providing e-mail comments 
is NMFS.Pr1Comments@noaa.gov. 
Include in the subject line of the e-mail 
comment the following document 
identifier: File No. 1260 Modification-
hoop net study.
FOR FURTHER INFORMATION CONTACT: 
Patrick Opay, (301)713–1401 or Ruth 
Johnson, (301)713–2289.
SUPPLEMENTARY INFORMATION: The 
subject modification request to Permit 
No. 1260, issued on June 29, 2001 (66 
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1 69 FR 32326 (June 9, 2004).

FR 34621), is requested under the 
authority of the Endangered Species Act 
of 1973 as amended (16 U.S.C. 1531 et 
seq.) and the regulations governing the 
taking, importing, and exporting of 
endangered and threatened species (50 
CFR 222–226).

Permit No. 1260 authorizes the SEFSC 
to take loggerhead (Caretta caretta), 
leatherback (Dermochelys coriacea), 
Kemp’s ridley (Lepidochelys kempii), 
hawksbill (Eretmochelys imbricata), 
green (Chelonia mydas) and olive ridley 
(Lepidochelys olivacea) sea turtles for 
scientific research. The SEFSC is 
requesting authorization to annually 
capture, measure, weigh, flipper and 
PIT tag, tissue biopsy, blood sample and 
release an additional 100 leatherback, 
120 loggerhead, 100 green, 50 hawksbill, 
50 Kemp’s ridley and 20 olive ridley sea 
turtles. A subset of 20 of the 
leatherbacks, 20 of the loggerheads, 20 
of the greens, 20 of the hawksbills, 20 
of the Kemp’s ridleys and 5 of the olive 
ridleys captured annually will also have 
satellite transmitters attached to them. 
Turtles will be captured using a hoop 
net.

The research will help the SEFSC 
obtain estimates of survival for juveniles 
and adults in their benthic and pelagic 
environments, identify foraging grounds 
and migration corridors, and determine 
how both juveniles and adults utilize 
habitat and are distributed in space and 
time. The research will help NMFS 
better understand these sea turtle 
species’ roles in their ecosystems and 
provide information that can improve 
our ability to conserve and manage 
them.

Dated: July 13, 2004.
Stephen L. Leathery, 
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 04–16359 Filed 7–16–04; 8:45 am]
BILLING CODE 3510–22–S

COMMODITY FUTURES TRADING 
COMMISSION 

The Governance of Self-Regulatory 
Organizations

AGENCY: Commodity Futures Trading 
Commission.
ACTION: Extension of comment period.

SUMMARY: At the request of the Futures 
Industry Association, the Commodity 
Futures Trading Commission 
(‘‘Commission’’) is extending the time 
for interested parties to respond to the 
Commission’s Request for Comments on 
the Governance of Self-Regulatory 

Organizations, originally published in 
the Federal Register on June 9, 2004.
DATES: Responses must be received by 
September 30, 2004.
ADDRESSES: Written responses should be 
sent to Jean A. Webb, Secretary, 
Commodity Futures Trading 
Commission, Three Lafayette Center, 
1155 21st Street, NW., Washington, DC 
20581. Responses may also be submitted 
via e-mail at secretary@cftc.gov. ‘‘SRO 
Governance’’ must be in the subject 
field of responses submitted via e-mail, 
and clearly indicated in written 
submissions. This document is also 
available for comment at http://
www.regulations.gov.

Contacts: Stephen Braverman, Deputy 
Director, (202) 418–5487; Rachel 
Berdansky, Special Counsel, (202) 418–
5429; or Sebastian Pujol Schott, 
Attorney-Advisor, (202) 418–5641. 
Division of Market Oversight, 
Commodity Futures Trading 
Commission, Three Lafayette Center, 
1155 21st Street, NW., Washington, DC 
20581.
SUPPLEMENTARY INFORMATION: On June 9, 
2004, the Commission published in the 
Federal Register a Request for 
Comments on the Governance of Self-
Regulatory Organizations. The Request 
for Comments advances the 
Commission’s ongoing review of self-
regulation in the futures industry (‘‘SRO 
Study’’) through a series of questions 
relevant to SRO governance and self-
regulation. The topics covered include 
board composition, regulatory 
structures, forms of ownership, 
disciplinary committees, and the 
transparency of SROs’ operations.1 
Industry participants and interested 
parties were invited to respond by July 
26, 2004, the close of the original 
comment period.

By letter dated July 2, 2004, the 
Futures Industry Association (‘‘FIA’’) 
asked that the original comment period 
be extended to September 30, 2004. The 
FIA requested the extension in order to 
permit commenters to thoroughly 
address the detailed questions raised in 
the Request for Comments. It also 
observed that the Request for Comments 
has repercussions for end users as well 
as exchange members and 
intermediaries, and that an extension 
will provide all interested parties time 
to consider the issues raised. 

In response to this request, and in 
order to ensure that an adequate 
opportunity is provided for the 
submission of meaningful comments, 
the Commission will extend the 
comment period on the Request for 

Comments on the Governance of Self-
Regulatory Organizations to September 
30, 2004.

Issued in Washington, DC on July 13, 2004, 
by the Commission. 
Jean A. Webb, 
Secretary of the Commission.
[FR Doc. 04–16320 Filed 7–16–04; 8:45 am] 
BILLING CODE 6351–01–M

CONSUMER PRODUCT SAFETY 
COMMISSION 

Notification of Request for Extension 
of Approval of Information Collection 
Requirements—Procedures for Export 
of Noncomplying Products

AGENCY: Consumer Product Safety 
Commission.
ACTION: Notice.

SUMMARY: In the April 26, 2004, Federal 
Register (69 FR 22489), the Consumer 
Product Safety Commission published a 
notice in accordance with provisions of 
the Paperwork Reduction Act of 1995 
(44 U.S.C. chapter 35) to announce the 
agency’s intention to seek an extension 
of approval of information collection 
requirements in regulations codified at 
16 CFR part 1019, which establish 
procedures for export of noncomplying 
products. The Commission now 
announces that it has submitted to the 
Office of Management and Budget a 
request for extension of approval of that 
collection of information. 

These regulations implement 
provisions of the Consumer Product 
Safety Act, the Federal Hazardous 
Substances Act, and the Flammable 
Fabrics Act that require persons and 
firms to notify the Commission before 
exporting any product that fails to 
comply with an applicable standard or 
regulation enforced under provisions of 
those laws. The Commission is required 
by law to transmit the information 
relating to the proposed exportation to 
the government of the country of 
intended destination. 

Additional Information About the 
Request for Extension of Approval of 
Information Collection Requirements 

Agency address: Consumer Product 
Safety Commission, Washington, DC 
20207. 

Title of information collection: 
Procedures for export of noncomplying 
products, 16 CFR part 1019. 

Type of request: Extension of 
approval. 

Frequency of collection: Varies 
depending upon volume of 
noncomplying goods exported. 
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General description of respondents: 
Exporters of products that fail to comply 
with standards or regulations enforced 
under provisions of the Consumer 
Product Safety Act, the Federal 
Hazardous Substances Act, or the 
Flammable Fabrics Act. 

Estimated Number of respondents: 45 
per year. 

Estimated average number of 
responses per respondent: 1.22 per year. 

Estimated number of responses for all 
respondents: 55 per year. 

Estimated number of hours per 
response: 1. 

Estimated number of hours for all 
respondents: 55 per year. 

Estimated cost of collection for all 
respondents: $1,350.00. 

Comments: Comments on this request 
for extension of approval of information 
collection requirements should be 
submitted by August 18, 2004, to (1) 
Office of Information and Regulatory 
Affairs, Attn: OMB Desk Officer for 
CPSC, Office of Management and 
Budget, Washington DC 20503; 
telephone: (202) 395–7340, and (2) the 
Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, DC 20207. Comments may 
also be sent to the Office of the 
Secretary by facsimile at (301) 504–0127 
or by e-mail at cpsc-os@cpsc.gov.

Copies of this request for an extension 
of an information collection 
requirement are available from Linda L. 
Glatz, Office of Planning and 
Evaluation, Consumer Product Safety 
Commission, Washington, DC 20207; 
telephone: (301) 504–7671, or by e-mail 
to lglatz@cpsc.gov.

Dated: July 9, 2004. 
Todd A. Stevenson, 
Secretary, Consumer Product Safety 
Commission.
[FR Doc. 04–16256 Filed 7–16–04; 8:45 am] 
BILLING CODE 6355–01–P

DEPARTMENT OF DEFENSE

Office of the Secretary 

Submission for OMB Review; 
Comment Request

ACTION: Notice.

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35).
DATES: Consideration will be given to all 
comments received by August 18, 2004. 

Title and OMB Number: Defense 
Acquisition Regulation Supplement 

(DFARS) Part 205, Publicizing Contract 
Actions, and DFARS 252.205–7000, 
Provision of Information to Cooperative 
Agreement Holders; OMB Number 
0704–0286. 

Type of Request: Revision. 
Number of Respondents: 1. 
Responses Per Respondent: 1. 
Annual Responses: 7,957. 
Average Burden Per Response: 1.1 

hour. 
Annual Burden Hours: 8,753. 
Needs and Uses: This information 

collection requires DoD contractors to 
provide information to cooperative 
agreement holders regarding employees 
or offices that are responsible for 
entering into subcontracts under DoD 
contracts. Cooperative agreement 
holders furnish procurement technical 
assistance to business entities within 
specified geographic areas. This policy 
implements 10 U.S.C. 2416. DFARS 
Subpart 205.4 and the clause at DFARS 
252.205–7000 require DoD contractors 
with contracts exceeding $500,000 to 
provide to cooperative agreement 
holders, upon their request, a list of 
those appropriate employees or offices 
responsible for entering into 
subcontracts under DoD contracts. The 
list must include the business address, 
telephone number, and area of 
responsibility for each employee or 
office. The contractor need not provide 
the list to a particular cooperative 
agreement holder more frequently than 
once a year. 

Affected Public: Business or Other 
For-Profit; Not-For-Profit Institutions. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

Obtain or Retain Benefits. 
OMB Desk Officer: Ms. Jacqueline 

Zeiher. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Zeiher at the Office of Management 
and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. 

DoD Clearance Officer: Mr. Robert 
Cushing. 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Cushing, WHS/ESCD/
Information Management Division, 1225 
South Clark Street, Suite 504, Arlington, 
VA 22202–4326.

Dated: July 13, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
[FR Doc. 04–16258 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Office of the Secretary 

Submission for OMB Review; 
Comment Request

ACTION: Notice.

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35).
DATES: Consideration will be given to all 
comments received by August 18, 2004. 

Title and OMB Number: Defense 
Acquisition Regulation Supplement 
(DFARS) Section 211.273, Substitutions 
for Military or Federal Specifications 
and Standards, and Related Clause at 
DFARS 252.211–7005; OMB Number 
0704–0398. 

Type of Request: Extension. 
Number of Respondents: 10. 
Responses Per Respondent: 2. 
Annual Responses: 20. 
Average Burden Per Response: 1 hour. 
Annual Burden Hours: 20. 
Needs and Uses: This information 

collection permits offerors to propose 
Single Process Initiative (SPI) processes 
as alternatives to military or Federal 
specifications and standards cited in 
Department of Defense (DoD) 
solicitations for previously developed 
items. DoD uses the information to 
verify Government acceptance of an SPI 
process as a valid replacement for a 
military or Federal specification or 
standard. An offeror proposing to use an 
SPI process must: (1) identify the 
specific military or Federal specification 
or standard for which the SPI process 
has been accepted; (2) identify each 
facility at which the offeror proposes to 
use the SPI process in lieu of military 
or Federal specifications or standards 
cited in the solicitation; (3) identify the 
contract line items, subline items, 
components, or elements affected by the 
SPI process; and, (4) if the proposed SPI 
process has been accepted at the facility 
at which it is proposed for use, but is 
no yet listed at the SPI Internet site, 
submit documentation of the DoD 
acceptance of the SPI process. 

Affected Public: Business or Other 
For-Profit; Not-For-Profit Institutions. 

Frequency: On Occasion. 
Respondent’s Obligation: Required to 

Obtain or Retain Benefits. 
OMB Desk Officer: Ms. Jacqueline 

Zeiher. 
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Ms. Zeiher at the Office of Management 
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and Budget, Desk Officer for DoD, Room 
10236, New Executive Office Building, 
Washington, DC 20503. 

DoD Clearance Officer: Mr. Robert 
Cushing. 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Cushing, WHS/ESCD/
Information Management Division, 1225 
South Clark Street, Suite 504, Arlington, 
VA 22202–4326.

Dated: July 12, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
[FR Doc. 04–16259 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Office of the Secretary 

[Transmittal No. 04–05] 

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense 
Security Cooperation Agency.
ACTION: Notice.

SUMMARY: The Department of Defense is 
publishing the unclassified text of a 
section 36(b)(1) arms sales notification. 
This is published to fulfill the 
requirements of section 155 of Public 
Law 104–164 dated 21 July 1986.

FOR FURTHER INFORMATION CONTACT: Ms. 
J. Hurd, DSCA/OPS–ADMIN, (703) 604–
6575

The following is a copy of a letter to 
the Speaker of the House of 
Representatives, Transmittal 04–05 with 
attached transmittal, policy justification, 
and Sensitivity of Technology.

Dated: July 12, 2004. 

L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
BILLING CODE 5001–06–M
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[FR Doc. 04–16264 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–C

DEPARTMENT OF DEFENSE

Office of the Secretary 

[Transmittal No. 04–10] 

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense 
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is 
publishing the unclassified text of a 
section 69(b)(1) arms sales notification. 
This is published to fulfill the 
requirements of section 155 of Public 
Law 104–164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms. 
J. Hurd, DSCA/OPS–ADMIN, (703) 604–
6575

The following is a copy of a letter to 
the Speaker of the House of 
Representatives, Transmittal 04–10 with 
attached transmittal, policy justification, 
and Sensitivity of Technology.

Dated: July 12, 2004. 

L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
BILLING CODE 5001–06–M
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[FR Doc. 04–16265 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–C

DEPARTMENT OF DEFENSE

[Transmittal No. 04–11] 

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense 
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is 
publishing the unclassified text of a 
section 36(b)(1) arms sales notification. 
This is published to fulfill the 
requirements of section 155 of Public 
Law 104–164 dated July 21, 1996.
FOR FURTHER INFORMATION CONTACT: Ms. 
J. Hurd, DSCA/OPS–ADMIN, (703) 604–
6575. 

The following is a copy of a letter to 
the Speaker of the House of 
Representatives, Transmittal 04–11 with 
attached transmittal and policy 
justification.

Dated: July 12, 2004. 

L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
BILLING CODE 5001–06–M
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[FR Doc. 04–16266 Filed 7–18–04; 8:45 am] 
BILLING CODE 5001–06–C

DEPARTMENT OF DEFENSE

Office of the Secretary 

Defense Science Board

AGENCY: Department of Defense.
ACTION: Notice of advisory committee 
meeting. 

SUMMARY: The Defense Science Board 
Task Force on Employment of the 
National Ignition Facility (NIF) will 
meet in closed session on August 16, 
2004, Institute for Defense Analyses, 
4850 Mark Center Drive, Alexandria, 
VA. This Task Force will review the 
experimental program under 
development for the National Ignition 
Facility. NIF is a key component of the 
National Nuclear Security 
Administration’s (NNSA’s) Stockpile 
Stewardship Program to maintain the 
nuclear weapons stockpile without 
nuclear testing. The NIF is a 192-beam 
laser designed to achieve fusion ignition 
and produce high-energy-density 

condition approaching those of nuclear 
weapons. NNSA and the high-energy-
density physics community have 
developed a plan for activation and 
early use of NIF which includes a goal 
to demonstrate ignition by 2010 and 
also supports high priority, non-ignition 
experiments required for stockpile 
stewardship. In this assessment, the task 
force will assess the proposed ignition 
and ‘‘non-ignition’’ high-energy-density 
experimental programs at NIF. Review 
the overall balance and priority of 
activities within the proposed plan and 
the degree to which the proposed 
program of NIF experiments supports 
the near and long term goals of stockpile 
stewardship and the overall NIF 
mission. Assess the potential for NIF to 
support the design and development of 
new weapons. Focus on the extent to 
which major stakeholders in NIF are 
effectively integrated into the plan. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition, Technology & 
Logistics on scientific and technical 
matters as they affect the perceived 
needs of the Department of Defense. At 

these meetings, the Defense Science 
Board Task Force will assess the 
proposed ignition and ‘‘non-ignition’’ 
high-energy-density experimental 
programs at NIF. Review the overall 
balance and priority of activities within 
the proposed plan and the degree to 
which the proposed program of NIF 
experiments supports the near and long 
term goals of stockpile stewardship and 
the overall NIF mission. Assess the 
potential for NIF to support the design 
and development of new weapons. 
Focus on the extent to which major 
stakeholders in NIF are effectively 
integrated into the plan. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L. 92–463, as amended (5 U.S.C. 
App. 2), it has been determined that 
these Defense Science Board Task Force 
meetings concern matters listed in 5 
U.S.C. 552b(c)(1) and that, accordingly, 
these meetings will be closed to the 
public.
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Dated: July 12, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
[FR Doc. 04–16261 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Office of the Secretary of Defense 

Meeting of the DoD Advisory Group on 
Electron Devices

AGENCY: Department of Defense, 
Advisory Group on Electron Devices.

ACTION: Notice.

SUMMARY: The DoD Advisory Group on 
Electron Devices (AGED) announces a 
closed session meeting and Study Topic 
Review on Field Programmable Gate 
Arrays for Military Applications.

DATES: The meeting will be held at 
0830, Monday, August 2, 2004. The 
Study Topic Review will be held August 
3rd 0800–2130, August 4th 0830–1800 
and August 5th 0900–1700.

ADDRESSES: The meeting will be held at 
Naval Postgraduate School, 1 University 
Circle, Monterey, CA 93943.

FOR FURTHER INFORMATION CONTACT: Mr. 
Eric Carr, AGED Secretariat, 1745 
Jefferson Davis Highway, Crystal Square 
Four, Suite 500, Arlington, Virginia 
22202.

SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide advice to the Under Secretary of 
Defense for Acquisition, Technology 
and Logistics to the Director of Defense 
Research and Engineering (DDR&E), and 
through the DDR&E to the Director, 
Defense Advanced Research Projects 
Agency and the Military Departments in 
planning and managing an effective and 
economical research and development 
program in the area of electron devices. 

The AGED meeting will be limited to 
review of research and development 
programs which the Military 
Departments propose to initiate with 
industry, universities or in their 
laboratories. The agenda for this 
meeting will include programs on 
microwave technology, 
microelectronics, electro-optics, and 
electronics materials. 

In accordance with Section 10(d) of 
Pub. L. 93–463, as amended, (5 U.S.C. 
App. 10(d)), it has been determined that 
this Advisory Group meeting concerns 
matters listed in 5 U.S.C. 552b(c)(1), and 
that accordingly, this meeting will be 
closed to the public.

Dated: July 12, 2004. 
L.M. Bynum, 
Alternate, OSD Federal Register Liaison 
Officer, Department of Defense.
[FR Doc. 04–16260 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Office of the Secretary 

Membership of the Performance 
Review Board

AGENCY: Defense Finance and 
Accounting Service (DFAS), DoD.
ACTION: Notice.

This notice announces the 
appointment of the members of the 
Performance Review Board (PRB) of 
DFAS. The publication of PRB 
membership is required by 5 U.S.C. 
4314(c)(4). 

The PRB provides fair and impartial 
review of Senior Executive Service 
performance appraisals and makes 
recommendations regarding 
performance ratings and performance 
awards to the Director, DFAS.
EFFECTIVE DATE: August 17, 2004.
FOR FURTHER INFORMATION CONTACT: Lee 
Evans, Human Resources Directorate, 
Defense Finance and Accounting 
Service, Arlington, Virginia, (703) 607–
1468.
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 4314(c)(4), the 
following executives are appointed to 
the DFAS PRB: Brig Gen Jan D. Eakle 
(Chairperson), Patrick T. Shine, Edward 
T. Grysavage, Nancy Zmyslinski. 

Executives listed will serve a 1-year 
renewable term effective August 17, 
2004.

Dated: July 13, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.
[FR Doc. 04–16262 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Department of the Air Force 

Request for Public Review and 
Comment of Changes to the Navstar 
GPS Space Segment/Navigation User 
Segment Interface Control Document 
(ICD)

AGENCY: Department of the Air Force, 
DoD.
ACTION: Notice and Request for Review/
Comment of Changes to ICD–GPS–200C 

SUMMARY: This notice informs the public 
that the Global Positioning System 
(GPS) Joint Program Office (JPO) 
proposes to revise ICD–GPS–200, 
Navstar GPS Space Segment / 
Navigation User Interfaces to update the 
Letters of Exception (LOEs) currently 
included in the ICD. These proposed 
changes are described in a Proposed 
Interface Revision Notice (PIRN): PIRN–
200C–008 Revision A. This revision is 
an updated version of previously 
distributed PIRN–200C–008. The latest 
PIRN can be viewed and downloaded at 
the following web site: http://
gps.losangeles.af.mil. Select ‘‘System 
Engineering’’ and then ‘‘Public Interface 
Control Working Group’’. Hyperlinks 
are provided to ‘‘PIRN–200C–008A 
(PDF)’’ and to review instructions. 
Reviewers should save the PIRN to a 
local memory location prior to opening 
and performing the review.
ADDRESSES: Submit comments to SMC/
GPERC, 2420 Vela Way, Suite 1467, El 
Segundo, CA 90245–4659. A comment 
matrix is provided for your convenience 
at the web site and is the preferred 
method of comment submittal. 
Comments may be submitted to the 
following Internet address: 
smc.czerc@losangeles.af.mil. Comments 
may also be sent by fax to 1–310–363–
6387.
DATES: The suspense date for comment 
submittal is July 30, 2004.
FOR FURTHER INFORMATION CONTACT: 
GPERC at 1–310–363–6329, GPS JPO 
System Engineering Division, or write to 
the address above.
SUPPLEMENTARY INFORMATION: The 
civilian and military communities use 
the Global Positioning System, which 
employs a constellation of 24 satellites 
to provide continuously transmitted 
signals to enable appropriately 
configured GPS user equipment to 
produce accurate position, navigation, 
and time information.

Pamela D. Fitzgerald, 
Air Force Federal Register Liaison Officer.
[FR Doc. 04–16341 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–05–P

DEPARTMENT OF DEFENSE

Department of the Air Force 

Performance Review Boards List of 
2004 Members 

Below is a list of individuals who are 
eligible to serve on the Performance 
Review Boards for the Department of the 
Air Force in accordance with the Air 
Force Senior Executive Appraisal and 
Awards System. 
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Air Force Materiel Command (AFMC) 
PRB 

Cazel, Donald L. (HQ ACC/LGD) 
Eichhorn, David J., Brigadier General 

(ASC/AA) 
Reynolds, Richard V., Lieutenant 

General (AFMC/CV) 
Thomas, Marilyn M. (SAF/FMBM) 
Williams, Charlie E. (SAF/AQC) 

Secretariat (SAF) PRB 

Agee, Forrest J., Dr. (AFSOR/NE) 
Ferguson, Kathleen I. (AF/ILE) 
Blanchard, Roger M. (AF/DP) 
Disbrow, Harry C. (AF/XOR) 
Power, Gregory H., Major General (AF/

XII) 
Zarodkiewicz, Patricia J. (HQ AFMC/

FM) 

Air Staff and ‘‘Others’’ (ASO) PRB 

Engle, James B. (SAF/AQR) 
Gregory, Sandra A., Brigadier General 

(SAF/FMBO) 
Jones, Walter F. (AFOSR/NA) 
Lemkin, Bruce S. (SAF/IA) 
Lineberger, Joe. G. (SAF/MRB) 

(Alternate) 
Orr, Ronald L. (SAF/IE) 

DISES PRB 

At Lee, W. Kipling, Jr. (SAF/GCM) 
Davidson, William A. (SAF/AAA) 
Ford, Terrance M. (DAMI–Z) (Army) 

(Alternate) 
Patterson, Leonard E., Brigadier General 

(AFOSI/CC) 
Roby, Cherlyl (DASD, Programs and 

Evlauation) 
Wilson, Wayne (USI) (Navy)

Pamela D. Fitzgerald, 
Air Force Federal Register Liaison Officer.
[FR Doc. 04–16340 Filed 7–16–04; 8:45 am] 
BILLING CODE 5001–05–P

DEPARTMENT OF DEFENSE

Department of the Navy 

Notice of Intent to Grant Exclusive 
Patent License; American BioHealth 
Group, LLC

AGENCY: Department of the Navy, DOD.
ACTION: Notice.

SUMMARY: The Department of the Navy 
hereby gives notice of its intent to grant 
to American BioHealth Group, LLC, a 
revocable, nonassignable, exclusive 
license to practice worldwide the 
Government-Owned inventions 
described in U.S. Patent No. 6,649,621, 
issued 18 November 2003 entitled, 
‘‘Prevention or Reversal of 
Sensorineural Hearing Loss (SNHL) 
Through Biological Mechanisms’’ in the 
field of prevention and treatment of 

noise-induced sensorineural inner ear 
damage by administering either a 
nutraceutical or a pharmaceutically 
effective amount of antioxidant 
compounds through various methods to 
include, but not limited to, tablets, 
capsules, topical delivery vehicles and 
sterile IV administered products.
DATES: Anyone wishing to object to the 
granting of this license has fifteen (15) 
days from the date of this notice to file 
written objections along with 
supporting evidence, if any.
ADDRESSES: Submit written objections to 
the Office of Technology Transfer, Naval 
Medical Research Center, 503 Robert 
Grant Ave, Silver Spring, MD 20910–
7500.

FOR FURTHER INFORMATION CONTACT: Dr. 
Charles Schlagel, Director, Office of 
Technology Transfer, Naval Medical 
Research Center, 503 Robert Grant Ave, 
Silver Spring, MD 20910–7500, 
telephone (301) 319–7428 or e-mail at: 
schlagelc@nmrc.navy.mil.

Dated: July 8, 2004. 
J. H. Wagshul, 
Commander, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer.
[FR Doc. 04–16269 Filed 7–16–04; 8:45 am] 
BILLING CODE 3810–FF–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7788–9] 

Federal Agency Hazardous Waste 
Compliance Docket

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of nineteenth update of 
the Federal Agency Hazardous Waste 
Compliance Docket, pursuant to 
CERCLA section 120(c). 

SUMMARY: Section 120(c) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA), as amended by 
the Superfund Amendments and 
Reauthorization Act of 1986 (SARA), 
requires the Environmental Protection 
Agency (EPA) to establish a Federal 
Agency Hazardous Waste Compliance 
Docket. The docket is to contain certain 
information about Federal facilities that 
manage hazardous waste or from which 
hazardous substances have been or may 
be released. (As defined by CERCLA 
section 101(22), a release is any spilling, 
leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, 
escaping, leaching, dumping, or 
disposing into the environment.) 
CERCLA requires that the docket be 

updated every six months, as new 
facilities are reported to EPA by Federal 
agencies. The following list identifies 
the Federal facilities to be included in 
this nineteenth update of the docket and 
includes facilities not previously listed 
on the docket and reported to EPA since 
the last update of the docket, 68 FR 
69685, December 15, 2003, which was 
current as of August 14, 2003. SARA, as 
amended by the Defense Authorization 
Act of 1997, specifies that, for each 
Federal facility that is included on the 
docket during an update, evaluation 
shall be completed in accordance with 
a reasonable schedule. Such site 
evaluation activities will help determine 
whether the facility should be included 
on the National Priorities List (NPL) and 
will provide EPA and the public with 
valuable information about the facility. 
In addition to the list of additions to the 
docket, this notice includes a section 
that comprises revisions (that is, 
corrections and deletions) of the 
previous docket list. This update 
contains 38 additions and 3 deletions 
since the previous update, as well as 
numerous other corrections to the 
docket list. At the time of publication of 
this notice, the new total number of 
Federal facilities listed on the docket is 
2,293.
DATES: This list is current as of January 
29, 2004.
FOR FURTHER INFORMATION CONTACT: 
Electronic versions of the docket may be 
obtained at http://www.epa.gov/
compliance/cleanup/federal/
index.html.
SUPPLEMENTARY INFORMATION:

Table of Contents 
1.0 Introduction 
2.0 Revisions of the Previous Docket 
3.0 Process for Compiling the Updated 

Docket 
4.0 Facilities Not Included 
5.0 Facility Status Reporting 
6.0 Information Contained on Docket 

Listing

1.0 Introduction 
Section 120(c) of the Comprehensive 

Environmental Response, 
Compensation, and Liability Act of 1980 
(CERCLA), 42 United States Code 
(U.S.C.) 9620(c), as amended by the 
Superfund Amendments and 
Reauthorization Act of 1986 (SARA), 
required the establishment of the 
Federal Agency Hazardous Waste 
Compliance Docket. The docket 
contains information on Federal 
facilities that is submitted by Federal 
agencies to the U.S. Environmental 
Protection Agency (EPA) under sections 
3005, 3010, and 3016 of the Resource 
Conservation and Recovery Act (RCRA), 
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42 U.S.C. 6925, 6930, and 6937, and 
under section 103 of CERCLA, 42 U.S.C. 
9603. Specifically, RCRA section 3005 
establishes a permitting system for 
certain hazardous waste treatment, 
storage, and disposal (TSD) facilities; 
RCRA section 3010 requires waste 
generators and transporters and TSD 
facilities to notify EPA of their 
hazardous waste activities; and RCRA 
section 3016 requires Federal agencies 
to submit biennially to EPA an 
inventory of hazardous waste sites that 
the Federal agencies own or operate. 
CERCLA section 103(a) requires that the 
National Response Center (NRC) be 
notified of a release. CERCLA section 
103(c) requires reporting to EPA the 
existence of a facility at which 
hazardous substances are or have been 
stored, treated, or disposed of and the 
existence of known or suspected 
releases of hazardous substances at such 
facilities. 

The docket serves three major 
purposes: (1) to identify all Federal 
facilities that must be evaluated to 
determine whether they pose a risk to 
human health and the environment 
sufficient to warrant inclusion on the 
National Priorities List (NPL); (2) to 
compile and maintain the information 
submitted to EPA on such facilities 
under the provisions listed in section 
120(c) of CERCLA; and (3) to provide a 
mechanism to make the information 
available to the public. 

The initial list of Federal facilities to 
be included on the docket was 
published on February 12, 1988 (53 FR 
4280). Updates of the docket have been 
published on November 16, 1988 (54 FR 
46364); December 15, 1989 (54 FR 
51472); August 22, 1990 (55 FR 34492); 
September 27, 1991 (56 FR 49328); 
December 12, 1991 (56 FR 64898); July 
17, 1992 (57 FR 31758); February 5, 
1993 (58 FR 7298); November 10, 1993 
(58 FR 59790); April 11, 1995 (60 FR 
18474); June 27, 1997 (62 FR 34779); 
November 23, 1998 (63 FR 64806); June 
12, 2000 (65 FR 36994); December 29, 
2000 (65 FR 83222); October 2, 2001 (66 
FR 50185); July 1, 2002 (67 FR44200); 
January 2, 2003 (68 FR 107); July 11, 
2003 (68 FR 41353); and December 15, 
2003 (68 FR 69685). This notice 
constitutes the nineteenth update of the 
docket. 

Today’s notice is divided into three 
sections: (1) Additions, (2) deletions, 
and (3) corrections. The additions 
section lists newly identified facilities 
that have been reported to EPA since the 
last update and that now are being 
included on the docket. The deletions 
section lists facilities that EPA is 
deleting from the docket. The 
corrections section lists changes in 

information about facilities already 
listed on the docket. 

The information submitted to EPA on 
each Federal facility is maintained in 
the docket repository located in the EPA 
Regional office of the Region in which 
the facility is located (see 53 FR 4280 
(February 12, 1988) for a description of 
the information required under those 
provisions). Each repository contains 
the documents submitted to EPA under 
the reporting provisions and 
correspondence relevant to the reporting 
provisions for each facility. Contact the 
following docket coordinators for 
information on Regional docket 
repositories:
Gerardo Millán-Ramos (HBS) 
U.S. EPA Region 1
#1 Congress St., Suite 1100
Boston, MA 02114–2023
(617) 918–1377
Helen Shannon (ERRD) 
U.S. EPA Region 2
290 Broadway, 18th Floor 
New York, NY 10007–1866
(212) 637–4260
Alida Karas (ERRD) 
U.S. EPA Region 2
290 Broadway 
New York, NY 10007–1866
(212) 637–4276
Cesar Lee (3HS50) 
U.S. EPA Region 3
1650 Arch Street 
Philadelphia, PA 19107
(215) 814–3205
Gena Townsend (4WD–FFB) 
U.S. EPA Region 4
61 Forsyth St., SW 
Atlanta, GA 30303
(404) 562–8538
Laura Ripley (SE–5J) 
U.S. EPA Region 5
77 W. Jackson Blvd. 
Chicago, IL 60604
(312) 886–6040
Philip Ofosu (6SF–RA) 
U.S. EPA Region 6
1445 Ross Avenue 
Dallas, TX 75202–2733
(214) 665–3178
D. Karla Asberry (FFSC) 
U.S. EPA Region 7
901 N. Fifth Street 
Kansas City, KS 66101
(913) 551–7595
Stan Zawistowski (EPR–F) 
U.S. EPA Region 8
999 18th Street, Suite 500
Denver, CO 80202–2466
(303) 312–6255
Philip Armstrong (SFD–9–1) 
U.S. EPA Region 9
75 Hawthorne Street 
San Francisco, CA 94105
(415) 972–3098
Ken Marcy (ECL–115) 
U.S. EPA Region 10
1200 Sixth Avenue 
Seattle, WA 98101
(206) 553–2782

Monica Lindeman (ECL, SACU2) 
U.S. EPA Region 10
1200 Sixth Avenue 
Seattle, WA 98101
(206) 553–5113

2.0 Revisions of the Previous Docket 

Following is a discussion of the 
revisions of the previous docket, 
including additions, deletions, and 
corrections. 

2.1 Additions 

Today, 38 facilities are being added to 
the docket, primarily because of new 
information obtained by EPA (for 
example, recent reporting of a facility 
pursuant to RCRA sections 3005, 3010, 
or 3016 or CERCLA section 103). SARA, 
as amended by the Defense 
Authorization Act of 1997, specifies 
that, for each Federal facility that is 
included on the docket during an 
update, evaluation shall be completed 
in accordance with a reasonable 
schedule. 

Of the 38 facilities being added to the 
docket, none are facilities that have 
reported to the NRC the release of a 
reportable quantity (RQ) of a hazardous 
substance. Under section 103(a) of 
CERCLA, a facility is required to report 
to the NRC the release of a hazardous 
substance in a quantity that equals or 
exceeds the established RQ. Reports of 
releases received by the NRC, the U.S. 
Coast Guard (USCG), and EPA are 
transmitted electronically to the 
Transportation Systems Center at the 
U.S. Department of Transportation 
(DOT), where they become part of the 
Emergency Response Notification 
System (ERNS) database. ERNS is a 
national computer database and 
retrieval system that stores information 
on releases of oil and hazardous 
substances. Facilities being added to the 
docket and facilities already listed on 
the docket for which an ERNS report 
has been filed are identified by the 
notation ‘‘103(a)’’ in the ‘‘Reporting 
Mechanism’’ column. 

It is EPA’s policy generally not to list 
on the docket facilities that are small-
quantity generators (SQG) and that have 
never generated more than 1,000 
kilograms (kg) of hazardous waste in 
any single month. If a facility has 
generated more than 1,000 kg of 
hazardous waste in any single month 
(that is, if the facility is an episodic 
generator), it will be added to the 
docket. In addition, facilities that are 
SQGs and have reported releases under 
CERCLA section 103 or hazardous waste 
activities pursuant to RCRA section 
3016 will be listed on the docket and 
will undergo site evaluation activities, 
such as a PA and, when appropriate, an 
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SI. All such facilities will be listed on 
the docket, whether or not they are 
SQGs pursuant to RCRA. As a result, 
some of the facilities that EPA is adding 
to the docket today are SQGs that had 
not been listed on the docket but that 
have reported releases or hazardous 
waste activities to EPA under another 
reporting provision. 

In the process of compiling the 
documents for the Regional repositories, 
EPA identified a number of facilities 
that had previously submitted PA 
reports, SI reports, Department of 
Defense (DoD) Installation Restoration 
Program (IRP) reports, or reports under 
another Federal agency environmental 
restoration program, but do not appear 
to have notified EPA under CERCLA 
section 103. Section 120(c)(3) of 
CERCLA requires that EPA include on 
the docket, among other things, 
information submitted under section 
103. In general, section 103 requires 
persons in charge of a facility to provide 
notice of certain releases of hazardous 
substances. The reports under various 
Federal agency environmental 
restoration programs may contain 
information regarding releases of 
hazardous substances similar to that 
provided pursuant to section 103. EPA 
believes that CERCLA section 120(c) 
authorizes the agency to include on the 
docket a facility that has provided 
information to EPA through documents 
such as a report under a Federal agency 
environmental restoration program, 
regardless of the absence of section 103 
reporting. Therefore, some of the 
facilities that EPA is adding today are 
being placed on the docket because they 
have submitted the documents 
described above that contain reports of 
releases of hazardous substances. 

EPA also includes privately owned, 
government-operated (POGO) facilities 
on the docket. CERCLA section 120(c) 
requires that the docket contain 
information submitted under RCRA 
sections 3005, 3010, and 3016 and 
CERCLA section 103, all of which 
impose duties on operators as well as 
owners of facilities. In addition, other 
subsections of CERCLA section 120 refer 
to facilities ‘‘owned or operated’’ by an 
agency or other instrumentality of the 
Federal government. That terminology 
clearly includes facilities that are 
operated by the Federal government, 
even if they are not owned by it. 
Specifically, CERCLA section 120(e), 
which sets forth the duties of the 
Federal agencies after a facility has been 
listed on the NPL, refers to the Federal 
agency that ‘‘owns or operates’’ the 
facility. In addition, the primary basis 
for assigning responsibility for 
conducting PAs and SIs, as required 

when a facility is listed on the docket, 
is Executive Order 12580, which assigns 
that responsibility to the Federal agency 
having ‘‘jurisdiction, custody, or 
control’’ over a facility. An operator may 
be deemed to have jurisdiction, custody, 
or control over a facility. 

2.2 Deletions 
Today, 3 facilities are being deleted 

from the docket. When facilities are 
deleted from the docket, it is for reasons 
such as incorrect reporting of hazardous 
waste activity, change in ownership, 
and exemption as an SQG under RCRA 
(40 CFR 262.44). Facilities being deleted 
no longer will be subject to the 
requirements of CERCLA section 120(d). 

2.3 Corrections 
Changes necessary to correct the 

previous docket were identified by both 
EPA and Federal agencies. The changes 
needed varied from simple changes in 
addresses or spelling to corrections of 
the recorded name and ownership of a 
facility. In addition, some changes in 
the names of facilities were made to 
establish consistency in the docket. 
Many new entries are simply 
corrections of typographical errors. For 
each facility for which a correction has 
been entered, the original entry 
(designated by an ‘‘O’’), as it appeared 
in the February 12, 1988 notice or 
subsequent updates, is shown directly 
below the corrected entry (designated by 
a ‘‘C’’) for easy comparison. 

3.0 Process for Compiling the Updated 
Docket 

In compiling the newly reported 
facilities for the update being published 
today, EPA extracted the names, 
addresses, and identification numbers of 
facilities from four EPA databases—
ERNS, the Biennial Inventory of Federal 
Agency Hazardous Waste Activities, the 
Resource Conservation and Recovery 
Information System (RCRAInfo), and the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Information System (CERCLIS)—that 
contain information about Federal 
facilities submitted under the four 
provisions listed in CERCLA section 
120(c). 

Extensive computer checks compared 
the current docket list with the 
information obtained from the databases 
identified above to determine which 
facilities were, in fact, newly reported 
and qualified for inclusion on the 
update. In spite of the quality assurance 
efforts EPA has undertaken, state-owned 
or privately owned facilities that are not 
operated by the Federal government 
may have been included. Such problems 
are caused by procedures historically 

used to report and track data on Federal 
facilities; EPA is working to resolve 
them. Representatives of Federal 
agencies are asked to write to EPA’s 
docket coordinator at the following 
address if revisions of this update 
information are necessary: Augusta K. 
Wills, Federal Agency Hazardous Waste 
Compliance Docket Coordinator, 
Federal Facilities Enforcement Office 
(Mail Code 2261A), U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue NW., Washington, DC 20004. 

4.0 Facilities Not Included 

As explained in the preamble to the 
original docket (53 FR 4280), the docket 
does not include the following 
categories of facilities (note, however, 
that any of these types of facilities may, 
when appropriate, be listed on the NPL): 

• Facilities formerly owned by a 
Federal agency and now privately 
owned will not be listed on the docket. 
However, facilities that are now owned 
by another Federal agency will remain 
on the docket and the responsibility for 
conducting PAs and SIs will rest with 
the current owner. 

• SQGs that have never produced 
more than 1,000 kg of hazardous waste 
in any single month and that have not 
reported releases under CERCLA section 
103 or hazardous waste activities under 
RCRA section 3016 will not be listed on 
the docket. 

• Facilities that are solely 
transporters, as reported under RCRA 
section 3010, will not be listed on the 
docket.

5.0 Facility Status Reporting 

EPA has expanded the docket 
database to include information on the 
NFRAP status of listed facilities. 
Indicating NFRAP status allows easy 
identification of facilities that, after 
submitting all necessary site assessment 
information, were found to warrant no 
further involvement on the part of EPA 
at the time of the status change. 
Accordingly, the docket database 
includes the following facility status 
codes:
U = Undetermined 
N = No further remedial action planned 

(NFRAP)
NFRAP is a term used in the 

Superfund site assessment program to 
identify facilities for which EPA has 
found that currently available 
information indicates that listing on the 
NPL is not likely and further assessment 
is not appropriate at the time. NFRAP 
status does not represent an EPA 
determination that no environmental 
threats are present at the facility or that 
no further environmental response 
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action of any kind is necessary. NFRAP 
status means only that the facility does 
not appear, from the information 
available to EPA at this time, to warrant 
listing on the NPL and that, therefore, 
EPA anticipates no further involvement 
by EPA in site assessment or cleanup at 
the facility. However, additional 
CERCLA response actions by the 
Federal agency that owns or operates 
the facility, whether remedial or 
removal actions, may be necessary at a 
facility that has NFRAP status. The 
status information contained in the 
docket database is the result of Regional 
evaluation of information taken directly 
from CERCLIS. (CERCLIS is a database 
that helps EPA Headquarters and 
Regional personnel manage sites, 
programs, and projects. It contains the 
official inventory of all CERCLA (NPL 
and non-NPL) sites and supports all site 
planning and tracking functions. It also 
integrates financial data from 
preremedial, remedial, removal and 
enforcement programs.) The status 
information was taken from CERCLIS 
and sent to the Regional docket 
coordinators for review. The results of 
those reviews were incorporated into 
the status field in the docket database. 
Subsequently, an updated list of 
facilities having NFRAP status (those for 
which an ‘‘N’’ appears in the status 
field) was generated; the list of updates 
since the previous publication of the 
docket is being published today. 

Important limitations apply to the list 
of facilities that have NFRAP status. 
First, the information is accurate only as 
of January 29, 2004. Second, a facility’s 
status may change at any time because 
of any number of factors, including new 
site information or changing EPA 
policies. Finally, the list of facilities that 
have NFRAP status is based on Regional 
review of CERCLIS data, is provided for 
information purposes only, and should 
not be considered binding upon either 
the Federal agency responsible for the 
facility or EPA. 

The status information in the docket 
database will be reviewed and a new list 
of facilities classified as NFRAP will be 
published at each docket update. 

6.0 Information Contained on Docket 
Listing 

As discussed above, the update 
information below is divided into three 
separate sections. The first section is a 
list of new facilities that are being added 
to the docket. The second section is a 
list of facilities that are being deleted 
from the docket. The third section 
comprises corrections of information 
included on the docket. Each facility 
listed for the update has been assigned 
a code(s) that indicates a more specific 

reason(s) for the addition, deletion, or 
correction. The code key precedes the 
lists. 

SARA, as amended by the Defense 
Authorization Act of 1997, specifies 
that, for each Federal facility that is 
included on the docket during an 
update, evaluation shall be completed 
in accordance with a reasonable 
schedule. Therefore, all facilities on the 
additions list to this fifteenth docket 
update must submit a PA and, if 
warranted, an SI to EPA. The PA must 
include existing information about a site 
and its surrounding environment, 
including a thorough examination of 
human, food-chain, and environmental 
targets, potential waste sources, and 
migration pathways. From information 
in the PA or other information coming 
to EPA’s attention, EPA will determine 
whether a follow-up SI is required. An 
SI augments the data collected in a PA. 
An SI may reflect sampling and other 
field data that are used to determine 
whether further action or investigation 
is appropriate. This policy includes any 
facility for which there is a change in 
the identity of the responsible Federal 
agency. The reports should be submitted 
to the Federal facilities coordinator in 
the appropriate EPA Regional office. 

The facilities listed in each section are 
organized by state and then grouped 
alphabetically within each state by the 
Federal agency responsible for the 
facility. Under each state heading is 
listed the name and address of the 
facility, the Federal agency responsible 
for the facility, the statutory provision(s) 
under which the facility was reported to 
EPA, and the correction code(s). 

The statutory provisions under which 
a facility reported are listed in a column 
titled ‘‘Reporting Mechanism.’’ 
Applicable mechanisms are listed for 
each facility: for example 3010, 3016, 
and 103(c). 

The complete list of Federal facilities 
that now make up the docket and the 
complete list of facilities classified as no 
further remedial action planned 
(NFRAP) are not being published today. 
However, the lists are available to 
interested parties and can be obtained at 
http://www.epa.gov/compliance/
cleanup/federal/index.html or by 
calling the HQ Docket Coordinator at 
(202) 564–2468. As of today, the total 
number of Federal facilities that appear 
on the docket is 2,293.

Dated: July 13, 2004. 
David J. Kling, 
Director, Federal Facilities Enforcement 
Office.

Docket Revisions 

Categories of Revisions for Docket 
Update by Correction Code 

Categories for Deletion of Facilities 

(1) Small-Quantity Generator 
(2) Not Federally Owned 
(3) Formerly Federally Owned 
(4) No Hazardous Waste Generated 
(5) (This correction code is no longer 

used.) 
(6) Redundant Listing/Site on Facility 
(7) Combining Sites Into One Facility/

Entries Combined 
(8) Does Not Fit Facility Definition 
(9) (This correction code is no longer 

used.) 
(10) (This correction code is no longer 

used.) 
(11) (This correction code is no longer 

used.) 
(12) (This correction code is no longer 

used.) 
(13) (This correction code is no longer 

used.) 
(14) (This correction code is no longer 

used.) 

Categories for Addition of Facilities 

(15) Small-Quantity Generator With 
Either a RCRA 3016 or CERCLA 103 
Reporting Mechanism 

(16) One Entry Being Split Into Two/
Federal Agency Responsibility Being 
Split 

(17) New Information Obtained 
Showing That Facility Should Be 
Included 

(18) Facility Was a Site on a Facility 
That Was Disbanded; Now a Separate 
Facility 

(19) Sites Were Combined Into One 
Facility 

(19A) New Facility 

Categories for Corrections of 
Information About Facilities 

(20) Reporting Provisions Change 
(20A) Typo Correction/Name Change/

Address Change 
(21) Changing Responsible Federal 

Agency (New Responsible Federal 
Agency Must Submit proof of 
previously performed PA, which is 
subject to approval by EPA) 

(22) Changing Responsible Federal 
Agency and Facility Name (New 
Responsible Must Submit proof of 
previously performed PA, which is 
subject to approval by EPA) 

(23) New Reporting Mechanism Added 
at Update 

(24) Reporting Mechanism Determined 
to Be Not Applicable After Review of 
Regional Files
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Note: Further information on definitions of 
categories can be obtained by calling Augusta 

K. Wills, the HQ Docket Coordinator at (202) 
564–2468.

FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET #19—ADDITIONS 

Facility name Address City State Zip code Agency Reporting
mechanisms Code 

FS—Tongass NF: Apex Mine T45S R56E S13,23,24 +57° 
57′01″ N,¥136°17′45″ W.

Pelican ........................... AK 99832 Agriculture .................. 103c 19A 

FS—Tongass NF: El Nido 
Mine.

T45S R56E S13,13,24+57° 
56′56″ N,¥136° 17′ 01″ W.

Pelican ........................... AK 99832 Agriculture .................. 103c 19A 

FWS—Rose Atoll National 
Wildlife Refuge.

Rose Atoll ................................ ........................................ AS .................... Interior ........................ 3016 19A 

FWS—Cabeza Prieta National 
Wildlife Refuge-Ajo Air 
Force.

1611 North Second Avenue .... Ajo ................................. AZ 85321–1634 Interior ........................ 3016 19A 

FWS—Imperial National Wild-
life Refuge.

Red Cloud Mine Road ............ Martinez Lake ................ AZ .................... Interior ........................ 3016 19A 

FWS—Sonny Bono Salton 
Sea National Wildlife Refuge.

906 West Sinclair Road .......... Calipatria ....................... CA 92233–9744 Interior ........................ 3016 19A 

FWS—Sweetwater Marsh Na-
tional Wildlife Refuge.

.................................................. Chula Vista and Na-
tional City.

CA .................... Interior ........................ 3016 19A 

FWS—San Diego National 
Wildlife Refuge-South San.

13910 Lyons Valley Road, 
Suite R.

Jamul ............................. CA 91935–3805 Interior ........................ 3016 19A 

FWS—Don Edwards San 
Francisco Bay National.

P.O. Box 524 ........................... Newark .......................... CA 94560–0524 Interior ........................ 3016 19A 

Veterans Affairs Medical Cen-
ter.

50 Irving St NW Code 138E IH Washington ................... DC 20422 Veterans Affairs .......... 3010 19A 

FWS—Prime Hook National 
Wildlife Refuge-Shooting.

11978 Turkle Pond Road ........ Milton ............................. DE 19968–9751 Interior ........................ 3016 19A 

FWS—Guam National Wildlife 
Refuge-Ritidian Unit.

Ritidian Point ........................... Dededo .......................... GU 96912 Interior ........................ 3016 19A 

FWS—James Campbell Na-
tional Wildlife Refuge-Kii.

Oahu National Wildlife Refuge 
Complex, P.O. Box 340.

Haleiwa .......................... HI 96712–0340 Interior ........................ 3016 19A 

FWS—Hawaiian Islands Na-
tional Wildlife Refuge.

French Frigate Shoals, Tern 
Island.

........................................ HI .................... Interior ........................ 3016 19A 

FWS—Hawaiian Islands Na-
tional Wildlife Refuge.

Laysan Island .......................... ........................................ HI .................... Interior ........................ 3016 19A 

FWS—Hawaiian Islands Na-
tional Wildlife Refuge-pearl.

Pearl and Hermes Reef .......... ........................................ HI .................... Interior ........................ 3016 19A 

BLM—Osborne Mine ............... T7N R2E S33 NW1⁄4 NE1⁄4 
+43°32′44.2″ N, ¥116°7′.

Horseshoe Bend ........... ID 83629 Interior ........................ 103c 19A 

Defense Industrial Plant Equip-
ment Facility.

Old Route 1, Box 532, 6675 
Sherman Road.

Atchison ......................... KS 66002 Defense ...................... 103c 19A 

ME ARNG OMS#1 .................. 772 Stevens Avenue ............... Portland ......................... ME 04103–2696 Army ........................... 3010 19A 
FWS—Detroit River Inter-

national Wildlife Refuge.
6975 Mower Road ................... Saginaw ......................... MI 48601–9783 Interior ........................ 3016 19A 

USDA FGIS Technical Center 10383 N Ambassador Dr ........ Kansas City ................... MO 64153 Agriculture .................. 3010 19A 
Jackson Homer (EX) Beacon 

Annex.
.................................................. Jackson ......................... NE 68743 Transportation ............ 103c 19A 

Harvard (EX) Precision Bomb-
ing Range #5.

25 Miles S.W. of Valentine ..... Valentine ....................... NE 69201 Agriculture .................. 103c 19A 

FWS—Sheldon National Wild-
life Refuge.

Humbolt and Washoe Coun-
ties.

........................................ NV .................... Interior ........................ 3016 19A 

FS—Ochoco NF: Champion 
Mine.

T14S R19E S3 20 Mi NE of 
Prineville +44°23′22.1″ N,¥.

Prineville ........................ OR 97754 Agriculture .................. 103c 19A 

FS—Ochoco NF: Little Hay 
Creek.

T13S R19E S27 24 Mi NE of 
Prineville +44°25′12″ N, 
¥120°.

Prineville ........................ OR 97754 Agriculture .................. 103c 19A 

FS—Ochoco NF: Ochoco Mine T13S R20E S20 35 Mi NE of 
Prineville +44° 25′37.6″ N, 
¥.

Prineville ........................ OR 97754 Agriculture .................. 103c 19A 

FWS—Jarvis Island National 
Wildlife Refuge.

Jarvis Island ............................ ........................................ PI .................... Interior ........................ 3016 19A 

FWS—Palmyra Atoll National 
Wildlife Refuge.

Palmyra Atoll ........................... ........................................ PI .................... Interior ........................ 3016 19A 

USA Charleston Army Depot .. Remount Road ........................ North Charleston ........... SC 29406 Army ........................... 103c 16
BLM—Abandoned Gravel Pit .. 2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 
BLM—Buckhorn Was Under-

ground Explosive Site.
2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 

BLM—Carrington Isl. Precision 
Bombing Range.

2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 

BLM—Dugway Underground 
Explosive Site #5.

2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 

BLM—Wendover Bombing & 
Gunnery Range.

2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 

BLM—Wendover Special 
Weapons Bombing Range.

2370S. 2300W ........................ Salt Lake City ................ UT 84119 Interior ........................ 103c 19A 

U.S. Army Ft. Douglas Toxic 
Exercise Area.

AFZC–D–DEH ......................... Salt Lake City ................ UT 84113 Army ........................... 103c 19A 

USFS Santiquin Mudslide ....... 324 25TH ST ........................... Salt Lake City ................ UT 84401 Agriculture .................. 103c 3016 19A 

VerDate jul<14>2003 21:13 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00035 Fmt 4703 Sfmt 4703 E:\FR\FM\19JYN1.SGM 19JYN1



42994 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Notices 

FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET #19—DELETIONS 

Facility Name Address City State Zip code Agency Reporting
mechanism 

Point Mugu Naval Air 
Warfare Center.

Pacific Coast Highway Point Mugu .......... CA 93042 Navy ....................... 3016 103a 6

Naval Facilities Engi-
neering Service Cen-
ter.

560 Center Drive ........ Port Hueneme ..... CA 93043 Navy ....................... 103a 6

Southern Forest Exper-
iment Station.

701 Loyola Avenue ..... New Orleans ....... LA .................... Agriculture .............. 3016 4

FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET UPDATE #19—CORRECTIONS 

Facility name Address City State Zip code Agency Reporting 
mechanism Code 

c Luke Waste Annex DRMO 7011 N. El Mirage Rd ........ Glendale .................... AZ 85307 Air Force ..................... 3005 3010
3016

23

o Luke—El Mirage Road 
Landfill.

7011 N. El Mirage Rd ........ Glendale .................... AZ 85307 Air Force ..................... 3016

c BLM—Salambo Mine ......... T2S, R15E, Sec 32, NE1⁄4, 
MDM.

Tolumne County ........ CA 95311 Interior ........................ 3016 103c 20A 

o BLM—Salambo Mine ......... T25, R15, Sec 32, NE1⁄4, 
MDM.

Coulterville ................. CA 95311 Interior ........................ 3016 103c 

c Former Naval Housing 
Area—Novato.

Main Entrance Rd at C St Novato ....................... CA 94939 Navy ........................... 3010 3016
103c 

20A 

o Novato—Housing Facility ... Branchy HSG Office Bldg. 
1000.

Novato ....................... CA 94939 Navy ........................... 3010 3016
103c 

c Former NAVMEDCEN Oak-
land.

8750 Mountain Blvd ........... Oakland ..................... CA 94605 Navy ........................... 3010 103c 
3016

20A 

o Oakland Naval Regional 
Medical Center.

8750 Mountain Blvd ........... Oakland ..................... CA 94627 Navy ........................... 3010 103c 
3016

c NAVBASE Ventura Coun-
ty—Pt Mugu.

311 Main Rd Ste 1 ............. Point Mugu ................ CA 93042 Navy ........................... 3005 3010
3016 103c 

23

o Pacific Missile Test Center 
Point Mugu.

............................................ Point Mugu ................ CA 93042 Navy ........................... 3005 3010
103c 103a 

c FISC San Diego—Point 
Loma Annex.

199 Rosecrans St .............. San Diego ................. CA 92106 Navy ........................... 3005 3010
103c 

20A 

o Point Loma Naval Supply 
Center—Annex.

NAVSUBSUPPFAC San 
Diego Bldg 546.

San Diego ................. CA 92152 Navy ........................... 3005 3010
103c 

c COMSPAWARSYSCOM 
San Diego.

4301 Pacific Hwy ............... San Diego ................. CA 92110 Navy ........................... 3010 20A 

o NISE West (South Com-
plex).

4297 Pacific Hwy ............... San Diego ................. CA 92186 Navy ........................... 3010

c NAS North Island ............... McCain Blvd at Alameda 
Blvd.

San Diego ................. CA 92135 Navy ........................... 3005 3010
3016 103c 

20A 

o North Island Naval Air Sta-
tion.

SERE P.O. Box 14 ............ San Diego ................. CA 92136–5118 Navy ........................... 3005 3010
3016 103c 

c BLM—Klau Mine ................ S1⁄2, Sec 33, T26S, R10E, 
Mt Diablo.

San Luis Obispo 
County.

CA .................... Interior ........................ 103c 20A 

o BLM—Klau Mine ................ S1⁄2, Sec 33, T26S, R10E, 
Mt Diablo.

San Luis County ........ CA .................... Interior ........................ 103c 

c General Services Adminis-
tration.

Rough & Ready Island Bldg 
414.

Stockton .................... CA 95203 General Services 
Adminstration.

3010 103c 20A 

o Stockton ............................. Rough & Ready Island Bldg 
414.

Stockton .................... CA 95203 General Services 
Adminstration.

3010 103c 

c NAS North Island—Warner 
Springs SERE Camp.

Warner Springs .................. Warner Springs ......... CA 92086 Navy ........................... 103c 3016 20A 

o North Island Naval Air Sta-
tion—SERE.

P.O. Box 14 ....................... San Diego ................. CA .................... Navy ........................... 103c 3016

c NGA—Washington Navy 
Yard.

1st St & M St SE ............... Washington ............... DC 20374 National Geospatial .... 3010 22

o National Imagery and Map-
ping Agency.

1st St & M St SE ............... Washington ............... DC 20374 National Imagery And 
Mapping.

3010

c BLM—Lower Coeur 
D’Alene River.

T48N R2 & R3W Cataldo/
Rose Lake/Harrison.

Harrison ..................... ID 83833 Interior ........................ 103c 20A 

o BLM—Lower Coeur 
D’Alene River.

T48N R2 & R3W ................ Harrison ..................... ID 83810 Interior ........................ 103C 

c Boston Veterans Affairs 
Hospital.

150 South Huntington Ave Boston ....................... MA 02130 Veterans Affairs .......... 103c 3010 20A, 23

o Boston Veterans Affairs 
Hospital.

150 S Huntington Rd ......... Boston ....................... MA 02130 Veterans Affairs .......... 103c 

c NGA–Bethesda .................. 4600 Sangamore Road ...... Bethesda ................... MD 20816 National Geospatial .... 3010 20A, 22
o Defense Mapping Agency 

HTC.
6100 MacArthur Blvd ......... Brookmont ................. MD 20816 Defense ...................... 3010

c USDA Avian Disease and 
Oncology Laboratory.

3606 East Mt Hope Rd ...... East Lansing ............. MI 48823 Agriculture .................. 3010 3016
103c 

20A, 23

o Regional Poultry Research 
Laboratory.

3603 East Mt Hope Rd ...... East Lansing ............. MI 48823 Agriculture .................. 3016 103c 

c NGA–St. Louis ................... 8900 S. Broadway ............. St. Louis .................... MO 63118 National Geospatial .... 3010 103c 22
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FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET UPDATE #19—CORRECTIONS—Continued

Facility name Address City State Zip code Agency Reporting 
mechanism Code 

o NIMA—St. Louis ................ 8900 S Broadway .............. St. Louis .................... MO 63118 National Imagery And 
Mapping.

3010 103c 

c NGA—St. Louis .................. 3200 S. Second Street ...... St. Louis .................... MO 63118 National Geospatial .... 3010 103c 22
o NIMA—St. Louis ................ 3200 S. Second Street ...... St. Louis .................... MO 63118 National Imagery And 

Mapping.
3010 103c 

c New Boston Air Force Sta-
tion.

23 SOPS/CC, 317 Chest-
nut Hill Road.

Amherst ..................... NH 03031–1518 Air Force ..................... 103c 3010 20A, 23

o New Boston Air Force Sta-
tion.

Chestnut Hill Road ............. New Boston ............... NH 03301 Air Force ..................... 103c 

c FWS—Malheur NWR: 
Buena Vista Stn.

E of Hwy 205 at 35 Mi S of 
Burns, 25 Mi SE of 
Princeton.

Princeton ................... OR 97721 Interior ........................ 103c 3016 23

o FWS—Malheur NWR: 
Buena Vista Stn.

E of Hwy 205 at 35 Mi S of 
Burns, 25 Mi SE of 
Pricneton.

Princeton ................... OR 97721 Interior ........................ 3016

c Tobyhanna Army Depot ..... 11 Hap Arnold Blvd ............ Tobyhanna ................ PA 18466–5086 Army ........................... 3005 3010 20A 
3016 

103c 
o Tobyhanna Army Depot ..... ATTN: SDSTO–AF–E ........ Scranton .................... PA 18466 Army ........................... 3005 3010

3016 103c 
c FWS—Midway Atoll ........... Midway Atoll ....................... .................................... PI .................... Interior ........................ 3010 301

103a 103C 
20A, 22, 

23
o Midway Island Naval Air 

Station.
USNAVY NAS Midway ...... Midway Islands .......... MU 96614 Navy ........................... 3016 103a 

103c 
c John H. Kerr Reservoir ...... Route 1, Box 76 ................. Boydton ..................... VA 23917–9801 Corps of Engineers, 

Civil.
3010 103c 
3016 103a 

23

o John H. Kerr Reservoir ...... Route 1, Box 76 ................. Boydton ..................... VA 23917–9801 Corps of Engineers, 
Civil.

3010 103c 
3016

c Central Intelligence Agency 
Headquarters.

Route 123 .......................... Mclean ....................... VA 22101 CIA .............................. 3010 103c 23
103a 

o Central Intelligence Agency 
Headquarters.

Route 123 .......................... Mclean ....................... VA 22101 CIA .............................. 3010 103c 

c FWS—Occoquan Bay Na-
tional Wildlife Refuge.

Dawson Beach Road ......... Woodbridge ............... VA 22191 Interior ........................ 3016 103c 22

o Woodbridge Research Fa-
cility.

Dawson Beach Road ......... Woodbridge ............... VA 22191 Army ........................... 3016 103c 

c FWS—Turnbull NWR: 
Smith Road Site.

26010 S Smith Rd, 3.5 MI 
S of Cheney.

Cheney ...................... WA 99004 Interior ........................ 103c 3016 23

o FWS—Turnbull NWR: 
Smith Road Site.

26010 S Smith Rd, 3.5 Mi 
S of Cheney.

Cheney ...................... WA 99004 Interior ........................ 3016

c FWS—Little Pend Oreille 
NWR: Landfill.

1310 Bear Creek Rd .......... Colville ....................... WA 99114 Interior ........................ 103c 3016 23

o FWS—Little Pend Oreille 
NWR: Landfill.

1310 Bear Creek Rd, 3.5 
Mi S of Colville.

Colville ....................... WA 99114 Interior ........................ 3016

c FWS—Willapa NWR: SE 
Long Island Area Site.

SE Long Island, 8.5 Mi NE 
of Ilwaco +46.42 N,–
123.933 W.

Ilwaco ........................ WA 98624 Interior ........................ 103c 3016 23

o FWS—Willapa NWR: SE 
Long Island Area Site.

SE Long Island, 8.5 Mi NE 
of Ilwaco +46.42 N,–
123.933 W.

Ilwaco ........................ WA 98624 Interior ........................ 3016

c FWS—Umatilla NWR: 
Whitcomb Island Unit.

Whitcomb Isl, OFF Hwy 14, 
2 Mi E of Whitcomb, 9 Mi 
W of.

Paterson .................... WA 99345 Interior ........................ 103c 3016 23

o FWS—Umatilla NWR: 
Whitcomb Island Unit.

Whitcomb Isl, OFF Hwy 14, 
2 Mi E of Whitcomb, 9 Mi 
W of.

Paterson .................... WA 99345 Interior ........................ 3016

c F.E. Warren Air Force Base I–25 and Randall Avenue .. Cheyenne .................. WY 82005 Air Force ..................... 3005 3010
3016 103c 

20A 

o F.E. Warren Air Force Base 90 CIV ENG SQ Bldg 320 Cheyenne .................. WY 82005 Air Force ..................... 3005 3010
3016 103c 

FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET UPDATE #19—NFRAP STATUS CHANGES 

Facility name Address City State Zip code Agency Reporting 
mechanism 

NFRAP 
status 

BLM—Osborne Mine .............. T7N R2E S33 NW1⁄4 NE1⁄4 
+43°32′ 44.2″ N, ¥116° 7′.

Horseshoe Bend ........... ID 83629 Interior ........................ 103c N 

BLM—Afton Canyon/Union 
Pacific Railroad.

T10–11R4–6Sec 4–22 ........... Afton ............................. CA 92365 Interior ........................ 3016 103c 

BLM—Blackrock Mine ............. T3S, R31E, Sec 13 & 14 
MDM.

Bishop ........................... CA 93514 Interior ........................ 3016 103c 

BLM—Bodie Mine ................... T4N, R21E, Sec 9&8 MDM .... Bridgeport ..................... CA 93517 Interior ........................ 3016 103c 
BLM—Klau Mine ..................... S1⁄2, Sec 33, T26S, R10E, Mt 

Diablo.
San Luis Obispo Coun-

ty.
CA .................... Interior ........................ 103c 

BLM—Salambo Mine .............. T2S, R15E, Sec 32, NE1⁄4, 
MDM.

Toulmne County ........... CA 95311 Interior ........................ 3016 103c 

BLM—Vallecitos Oilfield .......... T16S R11E Sec 25 ................ Hollister ......................... CA 95023 Interior ........................ 103c 
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FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET UPDATE #19—NFRAP STATUS CHANGES—Continued

Facility name Address City State Zip code Agency Reporting 
mechanism 

NFRAP 
status 

Fort Douglas (Fort Carson 
Subinstallation).

AFZC–D–DEH ........................ Salt Lake City ............... UT 84113 Army ........................... 103c U 

[FR Doc. 04–16336 Filed 7–16–04; 8:45 am] 
BILLING CODE 6560–50–P

EXPORT-IMPORT BANK OF THE 
UNITED STATES 

Economic Impact Policy 

This notice is to inform the public 
that the Export-Import Bank of the 
United States has received an 
application to finance the export of 
approximately $50 million in U.S. 
equipment and services to a soda ash 
production facility in Turkey. The U.S. 
exports will enable the soda ash plant 
to produce from natural resources (e.g., 
trona) approximately 1,000,000 metric 
tons of soda ash per year and 100,000 
metric tons of sodium bicarbonate per 
year. Initial production is expected to 
commence in the latter part of 2006. 
Available information indicates that this 
new production will be consumed 
throughout the Middle East, in Africa, 
in South Asia and in Greece and Italy. 
Interested parties may submit comments 
on this transaction by e-mail to 
economic.impact@exim.gov or by mail 
to 811 Vermont Avenue, NW., Room 
1238, Washington, DC 20571, within 14 
days of the date this notice appears in 
the Federal Register.

Helene S. Walsh, 
Director, Policy Oversight and Review.
[FR Doc. 04–16311 Filed 7–16–04; 8:45 am] 
BILLING CODE 6690–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

[MB Docket No. 04–228; DA 04–2085] 

Elimination of Market Entry Barriers for 
Small Telecommunications 
Businesses and Allocations of 
Spectrum-Based Services for Small 
Businesses and Businesses Owned by 
Women and Minorities

AGENCY: Federal Communications 
Commission.
ACTION: Notice, extension of comment 
period. 

SUMMARY: In this document, the 
Commission extends the period for 
comment and reply comment in this 
proceeding that seeks comment on 

constitutionally permissible ways for 
the Commission to further its legislative 
mandate to identify and eliminate 
market entry barriers for small 
telecommunications businesses and to 
further opportunities in the allocation of 
spectrum-based services for small 
businesses and businesses owned by 
women and minorities. The deadline to 
file comments is extended from July 22, 
2004, to September 10, 2004, and the 
deadline to file reply comments is 
extended from August 6, 2004, to 
October 8, 2004. The action is taken to 
respond to a Motion for Extension of 
Time.

DATES: Comments are due on or before 
September 10, 2004, and reply 
comments are due on or before October 
8, 2004.
ADDRESSES: Federal Communications 
Commission, Portals II, 445 12th Street, 
SW., Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: Julie 
Salovaara, Industry Analysis Division, 
Media Bureau, (202) 418–2330 or 
Julie.Salovaara@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Public 
Notice, DA–04–2085, in MB Docket No. 
04–228, released on July 12, 2004. The 
full text of this Public Notice is 
available for inspection and copying 
during regular business hours in the 
FCC Reference Center, 445 12th Street, 
SW., Room CY–A257, Portals II, 
Washington, DC 20554, and may also be 
purchased from the Commission’s copy 
contractor, Best Company and Printing, 
Inc., Room CY–B402, telephone (800) 
378–3160, http://www.bcpiweb.com. To 
request materials in accessible formats 
for people with disabilities (electronic 
files, large print, audio format and 
Braille), send an e-mail to 
fcc504@fcc.gov or call the Consumer & 
Governmental Affairs Bureau at 202–
418–0531 (voice), 418–7365 (TTY). 

The Commission extends the 
comment period established in the 
previous Public Notice in this 
proceeding (69 FR 34672, June 22, 2004) 
from July 22, 2004, to September 10, 
2004, and the reply comment deadline 
from August 6, 2004, to October 8, 2004. 
This action responds to a Motion for 
Extension of Time, filed July 2, 2004, by 
the Minority Media and 
Telecommunications Council (MMTC). 

MMTC explains that it expects to engage 
a consultant to help in preparing its 
comments, and seeks an extension of 
the comment and reply comment 
periods to allow sufficient time for its 
expert to analyze whether the 
Commission’s studies and other 
literature in the field provide a basis for 
meeting the constitutional requirements 
applicable to race-conscious initiatives. 

MMTC also states that the extension 
is needed to circulate the expert’s 
conclusions once this analysis is 
completed and for MMTC to draft its 
comments. Given the complexity of the 
legal issues involved, the heightened 
constitutional standards that apply, and 
the Commission’s consequent interest in 
obtaining a rigorous and comprehensive 
analysis, we believe that granting 
MMTC’s extension request will serve 
the public interest.
Federal Communications Commission. 
Thomas L. Horan, 
Legal Advisor, Media Bureau.
[FR Doc. 04–16365 Filed 7–16–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below.

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
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includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than August 12, 
2004.

A. Federal Reserve Bank of Cleveland 
(Cindy C. West, Banking Supervisor) 
1455 East Sixth Street, Cleveland, Ohio 
44101–2566:

1. First Citizens Banc Corp, Sandusky, 
Ohio; to acquire 100 percent of the 
voting shares of, and thereby merge with 
FNB Corporation, and thereby indirectly 
acquire voting shares of First National 
Bank of Shelby, Shelby, Ohio.

Board of Governors of the Federal Reserve 
System, July 13, 2004.
Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc. 04–16277 Filed 7–16–04; 8:45 am]
BILLING CODE 6210–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Committee on Vital and Health 
Statistics: Meeting 

Pursuant to the Federal Advisory 
Committee Act, the Department of 
Health and Human Services (HHS) 
announces the following advisory 
committee meeting.

Name: National Committee on Vital and 
Health Statistics (NCVHS), Workgroup on the 
National Health Information Infrastructure 
(NHII). 

Time and Date: 8 a.m.–4:15 p.m.; July 23, 
2004. 

Place: Washington Convention Center, 
Room 146A, B, & C, 801 Mount Vernon Place, 
NW., Washington, DC 20002. 

Status: Open. 
Purpose: The Workgroup will hear 

testimony from invited experts on National 
Health Information Infrastructure (NHII) 
opportunities, including recommendations, 
in the key areas: personal health, governance, 
incentives, standards and architecture, 
confidentiality, ethics, privacy, access, 
measuring progress, population health, and 
clinical research. The morning session will 
conclude with the closing remarks from the 
HHS NHII conference ‘‘2004 Cornerstones for 
Electronic Healthcare.’’ The afternoon 
session will consist of discussion between 
the Workgroup and the speakers. 

Contact Person for More Information: 
Substantive program information as well as 

summaries of meetings and a roster of 
committee members may be obtained from 
Mary Jo Deering Ph.D., Lead Staff Person for 
the NCVHS Workgroup on the National 
Health Information Infrastructure, NCI Center 
for Strategic Dissemination and NCI Center 
for Bioinformatics, National Cancer Institute, 
National Institutes of Health, 6116 Executive 
Boulevard—Room 4087, Rockville, MD, 
20852, telephone (301) 594–8193, or Marjorie 
S. Greenberg, Executive Secretary, NCVHS, 
National Center for Health Statistics, Centers 
for Disease Control and Prevention, 3311 
Toledo Road, Room 2402, Hyattsville, 
Maryland 20782, telephone (301) 458–4245. 
Information also is available on the NCVHS 
home age of the HHS Web site: http://
www.ncvhs.hhs.gov/, where an agenda for the 
meeting will be posted when available. 

Should you require reasonable 
accommodation, please contact the CDC 
Office of Equal Employment Opportunity on 
(301) 458–4EEO (4336) as soon as possible.

Dated: July 7, 2004. 
James Scanlon, 
Acting Deputy Assistant Secretary for Science 
and Data Policy, Office of the Assistant 
Secretary for Planning and Evaluation.
[FR Doc. 04–16372 Filed 7–16–04; 8:45 am] 
BILLING CODE 4151–04–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration on Aging 

[Program Announcement No. AoA–04–06] 

Fiscal Year 2004 Program 
Announcement; Availability of Funds 
and Notice Regarding Applications

AGENCY: Administration on Aging, HHS.
ACTION: Announcement of availability of 
funds and request for applications for 
the Livable Communities Initiative. 

SUMMARY: The Administration on Aging 
announces that under this program 
announcement it will hold a 
competition for a grant award for one 
project at a Federal share of 
approximately $125,000, for a project 
period of one year. 

Legislative authority: The Older 
Americans Act, Public Law 106–501 
(Catalog of Federal Domestic Assistance 
93.048, Title IV and Title II, 
Discretionary Projects). 

Purpose of grant awards: The purpose 
of this project is to identify and 
showcase communities that best meet 
the criteria of a livable community, and 
to highlight promising practices that can 
be used by county and municipal 
governments throughout the country in 
preparing for the aging of the baby boom 
population. The award will be a 
cooperative agreement because the 
Administration on Aging will be 
substantially involved in the 

development and execution of the 
activities of the projects. The applicant 
and the Administration on Aging will 
work cooperatively to develop the 
criteria upon which the model 
communities will be selected and to 
clarify the issues to be addressed by the 
project. Awardee activities for this 
initiative are as follows: 

a. Working collaboratively with AoA 
to develop the criteria upon which the 
model communities will be selected. 

b. Conducting a competitive process 
to identify the top eight models of 
Livable Communities for All Ages. 

c. Developing a written manual 
consisting of case study descriptions of 
the models, along with other relevant 
technical assistance materials. 

d. Drafting an action plan that county 
and municipal governments can 
implement in replicating successful 
models of livable communities, and that 
can serve as a framework for discussion 
at the 2005 White House Conference on 
Aging. 

AoA activities for this initiative will 
include: 

a. Working collaboratively with the 
grantee to develop criteria upon which 
the model communities will be selected. 

b. Providing input for the plan. 
c. Reviewing and commenting on the 

manual and related technical assistance 
materials. 

Eligibility for grant awards and other 
requirements: Eligibility for grant 
awards is limited to national nonprofit 
and faith-based organizations with a 
demonstrated expertise in developing a 
framework or action plan that can be 
easily implemented through county and 
municipal governments. Grantees are 
required to provide at least 25 percent 
of the total program costs from non-
federal cash or in-kind resources in 
order to be considered for the award. 
Executive Order 12372 is not applicable 
to these grant applications. 

Screening criteria: All applications 
will be screened to assure a level 
playing field for all applicants. 
Applications that fail to meet the 
screening criteria described below will 
not be reviewed and will receive no 
further consideration: 

1. Postmark Requirements—
Applications must be postmarked by 
midnight of the deadline date indicated 
below, or hand-delivered by 5:30 p.m. 
eastern time, on that date, or submitted 
electronically by midnight on that date. 

2. Organizational Eligibility—
Eligibility for grant awards is limited to 
national nonprofit and faith-based 
organizations with a demonstrated 
expertise in developing a framework or 
action plan that can be easily 
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implemented through county and 
municipal governments. 

3. Responsiveness to Priority Area 
Description—Applications will be 
screened on whether the application is 
responsive to the priority area 
description. 

4. Project Narrative—The Project 
Narrative must be double-spaced on 
single-sided 8.5″ by 11″ plain white 
paper with a 1″ margin on each side and 
a font size of not less than 11. You can 
use smaller font sizes to fill in the 
standard forms and sample formats. The 
suggested length of the narrative is 10 to 
20 pages; 20 pages is the maximum 
length allowed. AoA will not accept 
applications with a project narrative 
that exceeds 20 pages, excluding the 
project work plan grid, letters of 
cooperation and vitae of key personnel. 

Review of applications: Applications 
will be evaluated against the following 
criteria: Purpose and Need for 
Assistance (20 points); Approach/
Method—Workplan and Activities (30 
points); Outcomes/Benefits/Impacts (20 
points); and Level of Effort, Program 
Management, and Organizational 
Capacity (30 points).
DATES: The deadline date for the 
submission of applications is August 18, 
2004.
ADDRESSES: Application kits are 
available by writing to the U.S. 
Department of Health and Human 
Services, Administration on Aging, 
Office for Community-Based Services, 
Washington, DC 20201, by calling 202/
357–3520, or online at http://
www.grants.gov.

Applications may be mailed to the 
U.S. Department of Health and Human 
Services, Administration on Aging, 
Office of Grants Management, 
Washington, DC 20201, attn: Margaret 
Tolson (AoA–04–06). 

Applications may be delivered to the 
U.S. Department of Health and Human 
Services, Administration on Aging, 
Office of Grants Management, One 
Massachusetts Avenue, NW., Room 
4604, Washington, DC 20001, attn: 
Margaret Tolson (AoA–04–06). 

If you elect to mail or hand deliver 
your application you must submit one 
original and two copies of the 
application; an acknowledgement card 
will be mailed to applicants. 
Instructions for electronic mailing of 
grant applications are available at
http://www.grants.gov.
SUPPLEMENTARY INFORMATION: All grant 
applicants are required to obtain a D–U–
N–S number from Dun and Bradstreet. 
It is a nine-digit identification number, 
which provides unique identifiers of 
single business entities. The D–U–N–S 

number is free and easy to obtain from 
http://eupdate.dnb.com/
requestoptions.html.

FOR FURTHER INFORMATION CONTACT: U.S. 
Department of Health and Human 
Services, Administration on Aging, 
Office of Grants Management, 
Washington, DC 20201, telephone: (202) 
357–3440.

Dated: July 14, 2004. 
Josefina G. Carbonell, 
Assistant Secretary for Aging.
[FR Doc. 04–16350 Filed 7–16–04; 8:45 am] 
BILLING CODE 4154–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2004N–0062]

Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Color Additive 
Certification Requests and 
Recordkeeping

AGENCY: Food and Drug Administration, 
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995.

DATES: Fax written comments on the 
collection of information by August 18, 
2004.

ADDRESSES: OMB is still experiencing 
significant delays in the regular mail, 
including first class and express mail, 
and messenger deliveries are not being 
accepted. To ensure that comments on 
the information collection are received, 
OMB recommends that comments be 
faxed to the Office of Information and 
Regulatory Affairs, OMB, Attn: Fumie 
Yokota, Desk Officer for FDA, FAX: 
202–395–6974.

FOR FURTHER INFORMATION CONTACT: 
Peggy Robbins, Office of Management 
Programs (HFA–250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–1223.

SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance.

Color Additive Certification Requests 
and Recordkeeping—21 CFR Part 80 
(OMB Control Number 0910–0216)—
Extension

FDA has regulatory oversight for color 
additives used in foods, drugs, 
cosmetics, and medical devices. Section 
721(a) of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 
379e(a)) provides that a color additive 
shall be deemed to be unsafe unless it 
meets the requirements of a listing 
regulation, including any requirement 
for batch certification, and is used in 
accordance with the regulation. FDA 
lists color additives that have been 
shown to be safe for their intended uses 
in title 21 of the Code of Federal 
Regulations (CFR). FDA requires batch 
certification for all color additives listed 
in 21 CFR part 74 and for all color 
additives provisionally listed in 21 CFR 
part 82. Color additives listed in 21 CFR 
part 73 are exempted from certification.

The requirements for color additive 
certification are described in part 80 (21 
CFR part 80). In the certification 
procedure, a representative sample of a 
new batch of color additive, 
accompanied by a ‘‘request for 
certification’’ that provides information 
about the batch, must be submitted to 
FDA’s Office of Cosmetics and Colors. 
FDA personnel perform chemical and 
other analyses of the representative 
sample and, providing the sample 
satisfies all certification requirements, 
issue a certification lot number for the 
batch. FDA charges a fee for certification 
based on the batch weight and requires 
manufacturers to keep records of the 
batch pending and after certification.

Under § 80.21, a request for 
certification must include: Name of 
color additive, manufacturer’s batch 
number and weight in pounds, name 
and address of manufacturer, storage 
conditions, statement of use(s), 
certification fee, and signature of person 
requesting certification. Under § 80.22, a 
request for certification must include a 
sample of the batch of color additive 
that is the subject of the request. The 
sample must be labeled to show: Name 
of color additive, manufacturer’s batch 
number and quantity, and name and 
address of person requesting 
certification. Under § 80.39, the person 
to whom a certificate is issued must 
keep complete records showing the 
disposal of all the color additive 
covered by the certificate. Such records 
are to be made available upon request to 
any accredited representative of FDA 
until at least 2 years after disposal of all 
of the color additive.

The purpose for collecting this 
information is to help FDA assure that 
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only safe color additives will be used in 
foods, drugs, cosmetics, and medical 
devices sold in the United States. The 
required information is unique to the 
batch of color additive that is the subject 
of a request for certification. The 
manufacturer’s batch number is used for 
temporarily identifying a batch of color 
additive until FDA issues a certification 
lot number and for identifying a 
certified batch during inspections. The 
manufacturer’s batch number also aids 
in tracing the disposal of a certified 
batch or a batch that has been refused 
certification for noncompliance with the 
color additive regulations. The 
manufacturer’s batch weight is used for 
assessing the certification fee. The batch 
weight also is used to account for the 

disposal of a batch of certified or 
certification-rejected color additive. The 
batch weight can be used in a recall to 
determine whether all unused color 
additive in the batch has been recalled. 
The manufacturer’s name and address 
and the name and address of the person 
requesting certification are used to 
contact the person responsible should a 
question arise concerning compliance 
with the color additive regulations. 
Information on storage conditions 
pending certification is used to evaluate 
whether a batch of certified color 
additive is inadvertently or 
intentionally altered in a manner that 
would make the sample submitted for 
certification analysis unrepresentative 
of the batch. FDA checks storage 

information during inspections. 
Information on intended uses for a batch 
of color additive is used to assure that 
a batch of certified color additive will be 
used in accordance with the 
requirements of its listing regulation. 
The statement of the fee on a 
certification request is used for 
accounting purposes so that a person 
requesting certification can be notified 
promptly of any discrepancies.

In the Federal Register of February 
26, 2004 (69 FR 8977), FDA published 
a 60-day notice requesting public 
comment on the information collection 
provisions. No comments were received.

FDA estimates the burden of this 
collection of information as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN1

21 CFR Section No. of Re-
spondents 

Annual Fre-
quency per 
Response 

Total Annual 
Responses 

Hours per Re-
sponse Total Hours 

80.21 23 200 4,603 0.20 921

80.22 23 200 4,603 0.05 230

Total 0.25 1,151

1 There are no capital costs or operating and maintenance costs associated with this collection of information.

TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN1

21 CFR Section No. of Record-
keepers 

Annual Fre-
quency of 

Recordkeeping 

Total Annual 
Records 

Hours per 
Record Total Hours 

80.39 23 200 4,603 0.25 1,151

Total 1,151

1 There are no capital costs or operating and maintenance costs associated with this collection of information.

The annual burden estimate for this 
information collection is 2,302 hours. 
The estimated reporting burden for this 
information collection is 1,151 hours 
and the estimated recordkeeping burden 
for this information collection is 1,151 
hours. From fiscal years 2001 to 2003, 
FDA processed an average of 4,603 
responses (requests for certification of 
batches of color additives) per year. 
There were 23 different respondents, 
corresponding to an average of 
approximately 200 responses from each 
respondent per year. Using information 
from industry personnel, FDA estimates 
that an average of 0.25 hour per 
response is required for reporting 
(preparing certification requests and 
accompanying sample labels) and an 
average of 0.25 hour per response is 
required for recordkeeping.

Dated: July 13, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–16304 Filed 7–16–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2004N–0093]

Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Registration of 
Producers of Drugs and Listing of 
Drugs in Commercial Distribution

AGENCY: Food and Drug Administration, 
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995.

DATES: Fax written comments on the 
collection of information by August 18, 
2004.

ADDRESSES: OMB is still experiencing 
significant delays in the regular mail, 
including first class and express mail, 
and messenger deliveries are not being 
accepted. To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be faxed to the Office of 
Information and Regulatory Affairs, 
OMB, Attn: Fumie Yokota, Desk Officer 
for FDA, FAX: 202–395–6974.

FOR FURTHER INFORMATION CONTACT: 
Karen L. Nelson, Office of Management 
Programs (HFA–250), Food and Drug 
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Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–1482.
SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance.

Registration of Producers of Drugs and 
Listing of Drugs in Commercial 
Distribution — (21 CFR Part 207)—
(OMB Control Number 0910–0045)—
Extension

Under section 510 of the Federal 
Food, Drug, and Cosmetic Act (the act) 
(21 U.S.C. 360), FDA is authorized to 
establish a system for registration of 
producers of drugs and for listing of 
drugs in commercial distribution. To 
implement section 510 of the act, FDA 
issued part 207 (21 CFR part 207). 
Under § 207.20, manufacturers, 
repackers, and relabelers that engage in 
the manufacture, preparation, 
propagation, compounding, or 
processing of human or veterinary drugs 
and biological products, including bulk 
drug substances and bulk drug 
substances for prescription 
compounding, and drug premixes as 
well as finished dosage forms, whether 
prescription or over-the-counter, are 
required to register their establishment. 
In addition, manufacturers, repackers, 
and relabelers are required to submit a 
listing of every drug or biological 
product in commercial distribution. 
Owners or operators of establishments 
that distribute, under their own label or 
trade name, a drug product 
manufactured by a registered 
establishment are not required either to 
register or list. However, distributors 
may elect to submit drug listing 
information in lieu of the registered 
establishment that manufactures the 
drug product. Foreign drug 
establishments must also comply with 
the establishment registration and 
product listing requirements if they 
import or offer for import their products 
into the United States.

Under §§ 207.21 and 207.22, 
establishments, both domestic and 

foreign, must register with FDA by 
submitting Form FDA–2656 
(Registration of Drug Establishment) 
within 5 days after beginning the 
manufacture of drugs or biologicals, or 
within 5 days after the submission of a 
drug application or biological license 
application. In addition, establishments 
must register annually by returning, 
within 30 days of receipt from FDA, 
Form FDA–2656e (Annual Update of 
Drug Establishment) (Note: This form is 
no longer mailed to registrants by FDA; 
updating registration information is 
estimated in the table below by the 
information submitted annually on 
Form FDA–2656). Changes in individual 
ownership, corporate or partnership 
structure location, or drug-handling 
activity must be submitted as 
amendments to registration under 
§ 207.26 within 5 days of such changes. 
Distributors that elect to submit drug 
listing information must submit a Form 
FDA–2656 to FDA and a copy of the 
completed form to the registered 
establishment that manufactured the 
product to obtain a labeler code. 
Establishments must, within 5 days of 
beginning the manufacture of drugs or 
biologicals, submit to FDA a listing for 
every drug or biological product in 
commercial distribution at that time by 
using Form FDA–2657 (Drug Product 
Listing). Private label distributors may 
elect to submit to FDA a listing of every 
drug product they place in commercial 
distribution. Registered establishments 
must submit to FDA drug product 
listing for those private label 
distributors who do not elect to submit 
listing information by using Form FDA–
2658 (Registered Establishments’ Report 
of Private Label Distributors).

Under § 207.25, product listing 
information submitted to FDA by 
domestic and foreign manufacturers 
must, depending on the type of product 
being listed, include any new drug 
application number or biological 
establishment license number, copies of 
current labeling and a sampling of 
advertisements, a quantitative listing of 
the active ingredient for each drug or 

biological product not subject to an 
approved application or license, the 
National Drug Code number, and any 
drug imprinting information.

In addition to the product listing 
information required on Form FDA–
2657, FDA may also require, under 
§ 207.31, a copy of all advertisements 
and a quantitative listing of all 
ingredients for each listed drug or 
biological product not subject to an 
approved application or license; the 
basis for a determination, by the 
establishment, that a listed drug or 
biological product is not subject to 
marketing or licensing approval 
requirements; and a list of certain drugs 
or biological products containing a 
particular ingredient. FDA may also 
request, but not require, the submission 
of a qualitative listing of the inactive 
ingredients for all listed drugs or 
biological products, and a quantitative 
listing of the active ingredients for all 
listed drugs or biological products 
subject to an approved application or 
license.

Under § 207.30, establishments must 
update their product listing information 
by using Form FDA–2657 and/or Form 
FDA–2658 every June and December, or 
at the discretion of the establishment, 
when any change occurs. These updates 
must include the following information: 
(1) A listing of all drug or biological 
products introduced for commercial 
distribution that have not been included 
in any previously submitted list; (2) all 
drug or biological products formerly 
listed for which commercial distribution 
has been discontinued; (3) all drug or 
biological products for which a notice of 
discontinuance was submitted and for 
which commercial distribution has been 
resumed; and (4) any material change in 
any information previously submitted. 
No update is required if no changes 
have occurred since the previously 
submitted list.

FDA estimates the burden of this 
collection of information as follows:

TABLE 1.—ESTIMATED REPORTING BURDEN1

21 CFR Section/Form 
No. No. of Respondents 

Number of
Responses

Per Respondent 

Total Annual
Responses

Hours per
Responses Total Hours 

(1) Form FDA–2656
Registration of Drug Es-

tablishment
21 CFR 207.21
21 CFR 207.22
21 CFR 207.25
21 CFR 207.26
21 CFR 207.40 18,430 .36 6,700 2.50 hr. 16,750
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TABLE 1.—ESTIMATED REPORTING BURDEN1—Continued

21 CFR Section/Form 
No. No. of Respondents 

Number of
Responses

Per Respondent 

Total Annual
Responses

Hours per
Responses Total Hours 

(2) Form FDA–2656
Annual Update of Drug 

Establishment
21 CFR 207.21
21 CFR 207.22
21 CFR 207.25
21 CFR 207.26
21 CFR 207.40 8,382 .82 6,859 2.50 hr. 17,147.50

(3) Form FDA–2657
Drug Product Listing
21 CFR 207.21
21 CFR 207.22
21 CFR 207.25
21 CFR 207.30
21 CFR 207.31
21 CFR 207.40 15,530 3 46,713 2.50 hr. 116,782.50

(4) Form FDA–2658
Registered Establish-

ments’ Report of Pri-
vate

Label Distributors
21 CFR 207.21
21 CFR 207.22
21 CFR 207.25
21 CFR 207.30
21 CFR 207.31 7,216 2.14 15,415 2.50 hr. 38,537.50

Total Reporting Burden 189,217.50

1 There are no capital costs or operating and maintenance costs associated with this collection of information.

In the Federal Register of April 8, 
2004 (69 FR 18588), FDA published a 
60-day notice requesting public 
comment on the information collection 
provisions. No comments were received.

Dated: July 13, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–16305 Filed 7–16–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2003D–0379]

Agency Information Collection 
Activities; Announcement of Office of 
Management and Budget Approval; 
Preparing a Claim of Categorical 
Exclusion or an Environmental 
Assessment for Submission to the 
Center for Food Safety and Applied 
Nutrition

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 

that a collection of information entitled 
‘‘Preparing a Claim of Categorical 
Exclusion or an Environmental 
Assessment for Submission to the 
Center for Food Safety and Applied 
Nutrition’’ has been approved by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995.

FOR FURTHER INFORMATION CONTACT: 
Peggy Robbins, Office of Management 
Programs (HFA–250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–1223.

SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 9, 2004 (69 
FR 11018), the agency announced that 
the proposed information collection had 
been submitted to OMB for review and 
clearance under 44 U.S.C. 3507. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a currently valid OMB control 
number. OMB has now approved the 
information collection and has assigned 
OMB control number 0910–0518. The 
approval expires on June 30, 2007. A 
copy of the supporting statement for this 
information collection is available on 
the Internet at http://www.fda.gov/
ohrms/dockets.

Dated: July 13, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–16306 Filed 7–16–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2004N–0063]

Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Voluntary 
Registration of Cosmetic Product 
Establishments

AGENCY: Food and Drug Administration, 
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995.
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DATES: Fax written comments on the 
collection of information by August 18, 
2004.

ADDRESSES: OMB is still experiencing 
significant delays in the regular mail, 
including first class and express mail, 
and messenger deliveries are not being 
accepted. To ensure that comments on 
the information collection are received, 
OMB recommends that comments be 
faxed to the Office of Information and 
Regulatory Affairs, OMB, Attn: Fumie 
Yokota, Desk Officer for FDA, FAX: 
202–395–6974.

FOR FURTHER INFORMATION CONTACT: 
Peggy Robbins, Office of Management 
Programs (HFA–250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–1223.

SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance.

Voluntary Registration of Cosmetic 
Product Establishments—21 CFR Part 
710 (OMB Control Number 0910–
0027)—Extension

The Federal Food, Drug, and Cosmetic 
Act (the act) provides FDA with the 
responsibility for assuring consumers 
that cosmetic products in the United 
States are safe and properly labeled. 
Cosmetic products that are adulterated 
under section 601 of the act (21 U.S.C. 
361) or misbranded under section 602 of 
the act (21 U.S.C. 362) may not be 
distributed in interstate commerce. To 
assist FDA in carrying out its 
responsibility to regulate cosmetics, 
FDA has developed the Voluntary 
Cosmetic Registration Program (VCRP). 
In 21 CFR part 710, FDA requests that 
establishments that manufacture or 
package cosmetic products register with 
the agency on Form FDA 2511 entitled 
‘‘Registration of Cosmetic Product 
Establishment.’’ Form FDA 2511 is 
available on FDA’s VCRP Web site at 
http://www.cfsan.fda.gov/acrobat/
frm2511.pdf.

Because registration of cosmetic 
product establishments is not 

mandatory, voluntary registration 
provides FDA with the best information 
available about the locations, business 
trade names, and types of activity 
(manufacturing or packaging) of 
cosmetic product establishments. FDA 
places the registration information in a 
computer database and uses the 
information to generate mailing lists for 
distributing regulatory information and 
for inviting firms to participate in 
workshops on topics in which they may 
be interested. FDA also uses the 
information for estimating the size of 
the cosmetic industry and for 
conducting onsite establishment 
inspections. Registration is permanent, 
although FDA requests that respondents 
submit an amended Form FDA 2511 if 
any of the originally submitted 
information changes.

In the Federal Register of February 
27, 2004 (69 FR 9339), FDA published 
a 60-day notice requesting public 
comment on the information collection 
provisions. No comments were received.

FDA estimates the burden of this 
information collection as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN1

21 CFR Part Form No. of Re-
spondents 

Annual Fre-
quency per 
Response 

Total Annual 
Responses 

Hours per Re-
sponse Total Hours 

710 FDA 2511 15 1 15 0.4 6

1 There are no capital costs or operating and maintenance costs associated with this collection of information.

The VCRP was suspended during 
fiscal year (FY) 1998 due to a lack of 
budgetary funding and was reinstated at 
the beginning of FY 1999. The estimated 
hour burden for this information 
collection is 30 percent of the previous 
level reported in 2000. In general, the 
larger cosmetic companies have 
resumed participating in the VCRP, 
whereas the smaller companies are 
lagging.

Dated: July 13, 2004.

Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–16307 Filed 7–16–04; 8:45 am]

BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Proposed Collection; Comment 
Request; Evaluation of National 
Cancer Institute’s Cancer Trials 
Support Unit To Improve Cancer 
Clinical Trials System

SUMMARY: In compliance with the 
requirement of section 3506(c)(2)(A) of 
the Paperwork Reduction Act of 1995, 
for opportunity for public comment on 
proposed data collection projects, the 
National Cancer Institute (NCI), the 
National Institutes of Health (NIH) will 
publish periodic summaries of proposed 
projects to be submitted to the Office of 
Management and Budget (OMB) for 
review and approval. 

Proposed Collection: Title: Evaluation 
of National Cancer Institute’s Cancer 
Trials Support Unit To Improve Cancer 
Clinical Trials System. Type of 
Information Collection Request: NEW. 
Need and Use of Information Collection: 
This evaluation will examine the 
success of the Cancer Trials Support 

Unit (CTSU), a pilot project designed to 
improve physician and patient 
accessibility to NCI-sponsored phase 3 
treatment trials and to facilitate data 
management and regulatory 
administration for these trials. This 
evaluation includes two surveys that 
will be available online to minimize 
respondent burden. The Online 
Information Survey will elicit 
information related to CTSU regulatory 
and data management systems, 
particularly with respect to the 
completeness of information, 
respondents’ opinions about usability 
and their recommendations or 
modifications, as well as their 
assessment in relation to other systems 
in use. The Online Data Submission 
Survey will assess opinions about the 
online data submission process, reasons 
for choosing to continue submitting data 
on paper, perceived barriers or ease of 
use, and suggestions for improvement. 
The findings will provide valuable 
information concerning whether this 
program is meeting its intended goals 
and provide recommendations for 
change and further study. Frequency of 
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Response: Once. Affected Public: 
Registered members of the CTSU and 
Clinical Trials Cooperative Group staff. 
Type of Respondents: The Online 
Information Survey will survey 
registered CTSU users and Cooperative 
Group staff. The Online Data 

Submission Survey will survey 
registered CTSU users and Cooperative 
Group staff. The annualized cost to 
respondents is estimated at $10,400. 
There are no Capital Costs to report. 
There are no Operating or Maintenance 
Costs to report. Estimated Number of 

Respondents: 520. Estimated Number of 
Responses per Respondent: 1. Average 
Burden per Response: 0.50 Hours. 
Estimated Total Annual Burden Hours 
Requested: 260. 

The total burden estimate per 
respondent is shown below:

Type of respondents 

Estimated 
number of 
respond-

ents 

Estimated 
number of 
responses 

per re-
spondent 

Average 
burden per 
response 

Estimated 
total an-
nual bur-
den hours 
requests 

Online Information System Survey—registered CTSU users and Cooperative Group staff .. 290 1 0.50 145
Online Data Submission Survey—registered CTSU users and Cooperative Group staff ...... 230 1 0.50 115

Total .................................................................................................................................. .................. .................. .................. 260

Request for Comments: Written 
comments and/or suggestions from the 
public and affected agencies are invited 
on one or more of the following points: 
(1) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
those who are able to respond, 
including the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology.

FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, contact: Bryce B. Reeve, 
Ph.D., Outcomes Research Branch, ARP, 
DCCPS, National Cancer Institute, 6130 
Executive Blvd. MSC 7344, Bethesda, 
MD 20892–7344. Phone: (301) 594–
6574, e-mail: reeveb@mail.nih.gov.

Comments Due Date: Comments 
regarding this information collection are 
best assured of having their full effect if 
received within 60-days of the date of 
this publication.

Dated: July 12, 2004. 
Rachelle Ragland-Greene, 
NCI Project Clearance Liaison, National 
Institutes of Health.
[FR Doc. 04–16315 Filed 7–16–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Proposed Collection; Comment 
Request; Evaluation of National 
Cancer Institute’s Central Institutional 
Review Board To Improve Cancer 
Clinical Trials System

SUMMARY: In compliance with the 
requirement of section 3506(c)(2)(A) of 
the Paperwork Reduction Act of 1995, 
for opportunity for public comment on 
proposed data collection projects, the 
National Cancer Institute (NCI), the 
National Institutes of Health (NIH) will 
publish periodic summaries of proposed 
projects to be submitted to the Office of 
Management and Budget (OMB) for 
review and approval. 

Proposed Collection: Title: Evaluation 
of National Cancer Institute’s Central 
Institutional Review Board To Improve 
Cancer Clinical Trials System. Type of 
Information Collection Request: NEW. 
Need and Use of Information Collection: 
This study will evaluate the success of 
the Central Institutional Review Board 
(CIRB), a pilot project designed to 
streamline the protocol activation 
process by conducting human subject 
protection reviews that can be utilized 

by local Institutional Review Boards 
(IRBs) for facilitated approval of multi-
institutional, NCI-sponsored phase III 
clinical trails. This evaluation includes 
two surveys that will be made available 
online to minimize respondent burden. 
The CIRB Survey will assess acceptance 
level and satisfaction of local IRB chairs, 
coordinators, and principal investigators 
with the CIRB. The Cooperative Group 
Staff survey will assess the opinions and 
experiences of the operations and 
regulations staff of the nine Clinical 
Trials Cooperative Groups about CIRB 
operations, office processes, and 
procedures. The findings will provide 
valuable information concerning 
whether the CIRB is meeting its 
intended goals and will provide 
recommendations for change and 
further study. Frequency of Response: 
Once. Affected Public: Registered 
members of the CIRB and Clinical Trials 
Cooperative Group staff. Type of 
Respondents: IRB chairs, IRB 
coordinators, principal investigators, 
and the operations and regulations staff 
of Clinical Trials Cooperative Groups. 
The annualized cost to respondents is 
estimated at $5,500. There are no 
Capital Costs to report. There are no 
Operating or Maintenance Costs to 
report. Estimated Number of 
Respondents: 279. Estimated Number of 
Responses per Respondent: 1. Average 
Burden per Response: 0.50 Hours. 
Estimated Total Annual Burden Hours 
Requested: 139.50. 

The total burden estimate per 
respondent is shown below:

Type of respondents 

Estimated 
number of 
respond-

ents 

Estimated 
number of 
responses 

per re-
spondent 

Average 
burden per 
response 

Estimated 
total an-
nual bur-
den hours 
requested 

IRB chairs, IRB coordinators, principal investigators .............................................................. 225 1 0.50 112.50
Clinical Trials Cooperative Group operations and regulations staff ........................................ 54 1 0.50 27
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Type of respondents 

Estimated 
number of 
respond-

ents 

Estimated 
number of 
responses 

per re-
spondent 

Average 
burden per 
response 

Estimated 
total an-
nual bur-
den hours 
requested 

Total .................................................................................................................................. .................. .................. .................. 139.50

Request for Comments: Written 
comments and/or suggestions from the 
public and affected agencies are invited 
on one or more of the following points: 
(1) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
those who are able to respond, 
including the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology.
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, contact: Bryce B. Reeve, 
Ph.D, Outcomes Research Branch, ARP, 
DCCPS, National Cancer Institute, 6130 
Executive Blvd. MSC 7344, Bethesda, 
MD 20892–7344. Phone: (301) 594–
6574, e-mail: reeveb@mail.nih.gov. 

Comments Due Date: Comments 
regarding this information collection are 
best assured of having their full effect if 
received within 60-days of this 
publication.

Dated: July 12, 2004. 
Rachelle Ragland-Greene, 
NCI Project Clearance Liaison, National 
Institutes of Health.
[FR Doc. 04–16316 Filed 7–16–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Notification of Request for Emergency 
Clearance; ‘‘Determination of Location, 
Capacity, and Status of Existing and 
Operating BSL–3 Laboratory Facilities 
Within the United States’’

In accordance with section 3507(j) of 
the Paperwork Reduction Act of 1995, 
the National Institutes of Health hereby 

publishes notification of request for 
Emergency Clearance for the 
information collection related to 
‘‘Determination of Location, Capacity, 
and Status of Existing and Operating 
BSL–3 Laboratory Facilities within the 
United States.’’

This information collection is 
essential to the mission of NIAID/NIH 
(42 U.S.C. 241, 284, and 285f) and is 
critical to meeting the NIAID’s role in 
the national biodefense effort (42 U.S.C. 
285f). 

Our nation’s ability to detect and 
counter bioterrorism depends to a large 
degree on the information generated by 
biomedical research on dangerous, 
disease-causing microbes and on the 
immune system response to these 
pathogens. Much of this research is 
supported by the NIH and NIAID. The 
role of NIAID biodefense research is to 
develop countermeasures, including 
vaccines, drugs, and diagnostic tests, 
necessary to protect civilians from 
potential agents of bioterrorism. Since 
the fall of 2001, the NIAID has moved 
quickly to accelerate basic and clinical 
research related to the prevention, 
diagnosis and treatment of diseases 
caused by potential agents of 
bioterrorism. 

Responsible stewardship of Federal 
funds in support of the national 
biodefense effort requires information 
on the existing capacity of the nation’s 
biosafety level three (BSL–3) 
laboratories so that informed funding 
decisions can be made to enhance this 
national resource. NIAID plans to issue 
additional awards to develop and to 
expand the national capacity for 
biodefense-related research in meeting 
the objectives of the FY 2005 
Presidential Budget (http://
www.whitehouse.gov/omb/budget/
fy2005/appendix.html, pg. 436). 
Reliable information on the location, 
size, and operational status of existing 
facilities is essential for making sound 
funding decisions. Without this 
information, NIAID may not be able to 
ensure appropriate distribution of BSL–
3 laboratories when it awards future 
construction grants. 

NIH cannot reasonably comply with 
the normal clearance procedures for 
information collection, because the use 
of normal procedures will delay the 
collection and hinder the agency in 

accomplishing its mission, to the 
detriment of the public good. 
Compelling reason exists to collect the 
required information for successful 
planning and implementation of the 
national priority to expand BSL–3 
capacity, as described in the FY 2005 
Presidential Budget. 

This information collection is 
essential to the effective stewardship of 
Federal funds. After consultation with 
scientific experts in the field, other 
government agencies, and other NIH 
components, NIAID has determined that 
the information is not currently 
available in any single, reliable, 
accessible source. 

The information to be obtained by this 
survey will provide the NIAID with 
reliable and current information on the 
location, size, and operational status of 
existing BSL–3 laboratory facilities 
within the United States. This 
information will enable NIAID to 
predict the number, size and geographic 
requirements for additional biosafety 
laboratories. 

Proposed Collection: Title: 
‘‘Determination of Location, Capacity, 
and Status of Existing and Operating 
BSL–3 Laboratory Facilities within the 
United States.’’ Type of Information 
Collection Request: EMERGENCY. Need 
and Use of Information Collection: To 
determine the location, capacity, and 
status of existing and operating BSL–3 
laboratory facilities within the United 
States, in order to make informed 
funding decisions for awards in FY 
2005. Frequency of Response: One time. 
Affected Public: Universities, medical 
research institutions, other Federal 
agencies, and the private sector 
(biotechnology and pharmaceutical 
companies). Type of Respondent: 
Universities, research facilities, other 
Federal agencies, and the private sector 
(biotechnology and pharmacological 
organizations). The annual reporting 
burden is as follows: Estimated Number 
of Respondents: 1500; Estimated 
Number of Responses per Respondent: 
One; Average Burden Hours per 
Response: 0.25 hours; and Estimated 
Total Annual Burden Hours Requested: 
375 hours. The annualized cost to 
respondents is estimated at $20,625 
total ($55/hr × 0.25hr × 1500 
respondents). There are no Capital 
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Costs, Operating Costs, or Maintenance 
Costs to report. 

Request for Comments: Written 
comments and/or suggestions from the 
public and affected agencies should 
address one or more of the following 
points: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the function of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) Minimize the burden 
of the collection of information on those 
who are to respond, including the use 
of appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 

Direct Comments to OMB: Written 
comments and/or suggestions regarding 
the item(s) contained in this notice, 
especially regarding the estimated 
public burden and associated response 
time, should be directed to the: Office 
of Management and Budget, Office of 
Regulatory Affairs, New Executive 
Office Building, Room 10235, 
Washington, DC 20503, Attention: Desk 
Officer for NIH. To request more 
information on the proposed project or 
to obtain a copy of the data collection 
plans and instruments, contact: Deborah 
Katz, NIAID Office of Biodefense 
Research Affairs, 6610 Rockledge Drive, 
Room 5111, Bethesda, MD 20892. 
Telephone: (301) 402–8539. E-mail: 
dkatz@niaid.nih.gov. 

By publication of this request of this 
request for emergency review, the NIH 
is requesting the approval for this 
collection. In view of the urgent public 
priority to meet the required levels of 
preparedness for possible bioterrorist 
actions against the United States and its 
citizens, NIAID requests that the 
collection of information be approved 
within 10 days of the publication of the 
Federal Register notice. This will allow 
sufficient time for public comment. 

Comments Due Date: Comments 
regarding this information collection are 
best assured of having their full effect if 
received within 10 days of the date of 
this publication.

Dated: July 12, 2004. 
Lynn C. Hellinger, 
Associate Director for Management and 
Operations, NIAID (Executive Officer), 
National Institutes of Health.
[FR Doc. 04–16317 Filed 7–16–04; 8:45 am] 
BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 

Periodically, the Substance Abuse and 
Mental Health Services Administration 
(SAMHSA) will publish a summary of 
information collection requests under 
OMB review, in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). To request a copy of these 
documents, call the SAMHSA Reports 
Clearance Officer on (301) 443–7978. 

Substance Abuse Prevention and 
Treatment Block Grant (SAPTBG) 
Regulations (45 CFR part 96) and 
FY2005–2007 Application Format—
(OMB No. 0930–0080, Revision) 
—Sections 1921 through 1935 of the 
Public Health Service Act (U.S.C. 300x–
21 to 300x–35) provide for annual 
allotments to assist States to plan, carry 
out, and evaluate activities to prevent 
and treat substance abuse and for 
related activities. Under the provisions 
of the law, States may receive 
allotments only after an application is 
submitted and approved by the 
Secretary, DHHS. For the Federal fiscal 
year 2005–2007 SAPT Block Grant 
application cycles, the Substance Abuse 
and Mental Health Services 
Administration (SAMHSA) will provide 
States with revised application guidance 
and instructions to implement changes 
made by 42 U.S.C. 290kk and 42 U.S.C. 
300x–65, implemented by 45 CFR part 
54 and 45 CFR 96.122(f)(5), and the 
recommendations of the Office of 
Management and Budget’s Program 
Assessment Rating Tool (PART) analysis 
of the SAPT Block Grant program. 

Revisions to the previously-approved 
application resulting from the 
authorizing legislation, new regulation, 
and PART analysis reflect the following 
changes: (1) In Section I, the Funding 
Agreements/Certifications (Form 3) are 
being amended to include the 
requirement of 42 U.S.C. 300x–65 and 
45 CFR part 54; (2) In Section II.2, the 
annual report and plan includes a new 
reporting requirement, Goal #17, 
‘‘Services Provided By Non-
Governmental Organizations,’’ and 
Attachment J, ‘‘Charitable Choice Notice 
to Program Beneficiaries.’’ In Section 
II.4, the ‘‘Treatment Utilization Matrix 
(Form 7),’’ is being replaced with the 
‘‘Treatment Utilization Matrix (Form 
7A),’’ which includes clarification in its 
column headings to improve collection 
of number of persons served and the 

average cost of services for each 
modality. A column has been added to 
collect information on the number of 
State approved facilities in each level or 
category of service to facilitate 
understanding of the States’ capacities. 
The information on number of persons 
served and treatment costs is being 
collected in response to the OMB PART 
analysis of the SAPT Block Grant. Form 
7A replaces ‘‘Number of Persons Served 
(Form P1),’’ that appeared in Section 
IV–A, ‘‘Voluntary Treatment 
Performance Measures.’’ A new Form 
7B, ‘‘Number of Persons Served 
(Unduplicated Count) of Persons Served 
for Alcohol and Other Drug Use in State 
Funded Services,’’ has been added to 
collect treatment utilization data by age, 
gender, and race/ethnicity in order to 
facilitate comparisons with the 
currently collected Forms 8 and 9. In 
Section III.7, the ‘‘Purchasing Services 
Checklist(s)’’ has been revised to 
include information on competitive and 
non-competitive contracts as well as 
information on the estimated percent of 
clients served and estimated percent of 
SAPT Block Grant expenditures. In 
prior year applications for SAPT Block 
Grant funds, Form 7, ‘‘Treatment 
Utilization Matrix,’’ and Form 12, 
‘‘Treatment Capacity Matrix,’’ the States 
were required to provide 2 or more sub-
State planning area utilization and 
capacity reports and a Statewide 
utilization and capacity report. 
SAMHSA has deleted the sub-State 
planning area reporting requirements for 
Form 7 and Form 12. SAMHSA has also 
deleted Form 10, ‘‘State Use of Needs 
Assessment Information Items,’’ and the 
Form 11 Supplement. 

In Section IV–A, ‘‘Voluntary 
Treatment Performance Measures,’’ the 
‘‘Number of Persons Served (Form P1)’’ 
has been revised and renamed as 
described in Section II.4. Form P2, 
‘‘Employment Status,’’ Form P3, ‘‘Living 
Status,’’ Form P4 ‘‘Criminal Activity,’’ 
and Form P5, ‘‘Alcohol Use,’’ have been 
renamed Form T1 through T4, 
respectively. Form P6, ‘‘Marijuana Use,’’ 
Form P7, ‘‘Cocaine Use,’’ Form P8, 
‘‘Amphetamine Use,’’ and P9, ‘‘Opiate 
Use,’’ have been replaced by Form T5, 
‘‘Other Drug Use.’’ Form T–6, 
‘‘Infectious Disease Performance 
Measure,’’ is a checklist to determine 
the degree to which the Single State 
Agency provides and/or coordinates 
delivery of appropriate infection control 
practices within its service system for 
substance abuse treatment and 
prevention services. 

Form T–7, ‘‘Social Support for 
Recovery,’’ and Form T–8, ‘‘Retention,’’ 
were added to encourage States to report 
performance and outcome data 
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consistent with SAMHSA’s proposed 
performance measures. Each of the 
voluntary treatment performance 
measure forms (T1–T5, T7) includes a 
corresponding detail sheet (checklist) in 
which States will be asked to identify 
the source(s) of the performance data 
used and, if unable to provide such 
data, the State will be asked to identify 
the reason(s) why such data are 
unavailable. The accompanying detail 
sheets (checklists) will provide 
SAMHSA with a description of the 
States’ data reporting capabilities and 
will provide SAMHSA with a baseline 
for determining the States’ technical 
assistance needs with regard to data 
collection, analysis, and reporting. 

In Section IV–B, the ‘‘Voluntary 
Prevention Performance Measures,’’ 
were revised to conform with 
SAMHSA’s National Outcome Domains, 
as well as OMB-required outcome 
domains. Specific changes made are as 
follows: (1) ‘‘30 Day Substance Use 
(Form P10)’’ was renamed Form P6; (2) 
‘‘Initiation of Substance Use (Form 
P11)’’ and ‘‘Intention/Expectation to Use 

(Form P12)’’ were deleted; (3) 
‘‘Perception of Risk/Harm of Substance 
Use (Form P13)’’ was renamed Form P4 
and was revised to include a 4-item 
(rather than 8-item) measurement scale; 
(4) ‘‘Attitudes About Substance Use 
(Form P14)’’ was renamed Form P5 and 
was revised to include a 4-item (rather 
than 8-item) measurement scale; and (5) 
‘‘Number of Persons Served (Form P1),’’ 
‘‘Number of Services by Service Types 
(Form P2),’’ and ‘‘Number of Evidence-
Based Programs and Strategies (Form 
P3)’’ were added to encourage States to 
report performance and outcome data 
consistent with SAMHSA’s National 
Outcome Domains, as well as OMB-
required outcome domains. 
Additionally, on all forms that ask 
States to report data by race/ethnicity of 
persons served, the race/ethnicity 
categories were revised to conform with 
the OMB and Census categories. 

In response to comments received 
from the public on the draft FFY 2005 
application, the voluntary prevention 
form asking States to report on the retail 
availability of alcohol to minors was 

eliminated. Examples of some 
additional changes made based on State 
feedback are as follows: (1) The ‘‘Other 
evidence-based programs’’ category on 
Form P3 was expanded to include 
practices, policies and strategies; (2) The 
phrase ‘‘attach information describing 
any adaptations made’’ was deleted 
from Form P3; (3) The instructions on 
Forms P4, P5 and P6 were revised to 
clarify the reporting of pretest and 
posttest data for environmental and 
community prevention strategies; (4) 
The instructions on Forms P4, P5 and 
P6 were revised to clarify 
confidentiality issues in data reporting; 
and (5) Forms P4 and P5 were revised 
to include table cells for age groupings. 

In addition, the submission includes 
approval for the information collection 
language requirements in the SAPT 
Block Grant regulations at 45 CFR part 
96 and for the recordkeeping burden in 
45 CFR 96.129(a)(13), which are 
currently approved under OMB control 
number 0930–0163.

ANNUAL REPORTING BURDEN 

Number of re-
spondents 

Responses 
per respond-

ent 

Hours per re-
sponse Total burden 

Sections I–III—States and Territories .............................................................. 60 1 470 28,200
Section IV–A .................................................................................................... 40 1 40 1,600
Section IV–B .................................................................................................... 20 1 56 1,120
Recordkeeping [45 CFR 96.129(a)(13)] .......................................................... 60 1 16 960

Total .......................................................................................................... 60 ........................ ........................ 31,880

Written comments and 
recommendations concerning the 
proposed information collection should 
be sent by August 18, 2004, to: 
SAMHSA Desk Officer, Human 
Resources and Housing Branch, Office 
of Management and Budget, New 
Executive Office Building, Room 10235, 
Washington, DC 20503; due to potential 
delays in OMB’s receipt and processing 
of mail sent through the U.S. Postal 
Service, respondents are encouraged to 
submit comments by fax to: 202–395–
6974.

Dated: July 14, 2004. 

Anna Marsh, 
Executive Officer, SAMHSA.
[FR Doc. 04–16352 Filed 7–16–04; 8:45 am] 

BILLING CODE 4162–20–P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–4665–N–18] 

Meeting of the Manufactured Housing 
Consensus Committee

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD.
ACTION: Notice of upcoming meeting.

SUMMARY: This notice sets forth the 
schedule and proposed agenda of an 
upcoming meeting of the Manufactured 
Housing Consensus Committee (the 
Committee). The meeting is open to the 
public and the site is accessible to 
individuals with disabilities.
DATES: Meetings will be held on 
Monday, August 9, 2004, 2 p.m.–4 p.m.; 
Tuesday, August 10, 2004; 8 a.m.–5 
p.m.; Wednesday, August 11, 2004, 8 
a.m.–5 p.m.; and Thursday, August 12, 
2004, 8 a.m.–12 p.m.
ADDRESSES: These meetings will be held 
at the Radisson Hotel ‘‘Old Town’’, 901 

North Fairfax Street, Alexandria, 
Virginia, 22314, telephone (703) 683–
6000.

FOR FURTHER INFORMATION CONTACT: 
William W. Matchneer III, 
Administrator, Manufactured Housing 
Program, Office of Consumer and 
Regulatory Affairs, Department of 
Housing and Urban Development, 451 
7th Street, SW., Washington, DC 20410, 
telephone (202) 708–6409 (this is not a 
toll-free number). Persons who have 
difficulty hearing or speaking may 
access this number via TTY by calling 
the toll-free Federal Information Relay 
Service at (800) 877–8339.
SUPPLEMENTARY INFORMATION: Notice of 
this meeting is provided in accordance 
with section 10(a)(2) of the Federal 
Advisory Committee Act (5 U.S.C. App. 
2) and 41 CFR 102–3.150. The 
Manufactured Housing Consensus 
Committee was established under 
section 604(a)(3) of the National 
Manufactured Housing Construction 
and Safety Standards Act of 1974, 42 
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U.S.C. 4503(a)(3). The Consensus 
Committee is charged with providing 
recommendations to the Secretary to 
adopt, revise, and interpret 
manufactured housing construction and 
safety standards and procedural and 
enforcement regulations, and with 
developing proposed model installation 
standards.

Tentative Agenda 

A. Welcome and Introductions 
B. Departmental Status Report 
C. Subpart I 
D. Implementation of MHIA Act of 2000 
E. Construction and Safety Standards and 

Installation Standards 
F. Discussion of Payments to States—

Proposed Rule 
G. MHCC’s role, priorities, and actions 
H. Public Testimony 
I. Reports and Actions on Committee work 
J. Adjourn

Dated: July 8, 2004. 
Sean Cassidy, 
General Deputy, Assistant Secretary for 
Housing.
[FR Doc. 04–16276 Filed 7–16–04; 8:45 am] 
BILLING CODE 4210–27–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Final Comprehensive Conservation 
Plan for Eastern Shore of Virginia and 
Fisherman Island National Wildlife 
Refuges

AGENCY: Fish and Wildlife Service, 
Department of the Interior.
ACTION: Notice of availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces that the 
final Comprehensive Conservation Plan 
(CCP) is available for Eastern Shore of 
Virginia and Fisherman Island National 
Wildlife Refuges (NWRs). This CCP is 
prepared pursuant to the National 
Wildlife Refuge System Administration 
Act of 1966, as amended by the National 
Wildlife Refuge System Improvement 
Act of 1997 (16 U.S.C. 668dd et seq.), 
and the National Environmental Policy 
Act of 1969, and describes how the 
Service intends to manage these refuges 
over the next 15 years.
ADDRESSES: Copies of this CCP are 
available on compact diskette or in hard 
copy, and may be obtained by writing: 
Nancy McGarigal, U.S. Fish and 
Wildlife Service, 300 Westgate Center 
Drive, Hadley, Massachusetts 01035, or 
by e-mailing 
northeastplanning@fws.gov. This 
document may also be accessed at the 
Web site address http://
northeast.fws.gov/planning.

FOR FURTHER INFORMATION CONTACT: 
Nancy McGarigal, Refuge Planner, (413) 
253–8562, e-mail 
Nancy_McGarigal@fws.gov.

SUPPLEMENTARY INFORMATION: A CCP is 
required by the National Wildlife Refuge 
System Administration Act of 1966, as 
amended by the National Wildlife 
Refuge System Improvement Act of 
1997. The purpose of developing a CCP 
is to provide refuge managers with a 15-
year strategy for achieving refuge 
purposes and contributing toward the 
mission of the National Wildlife Refuge 
System, consistent with sound 
principles of fish and wildlife science, 
conservation, legal mandates, and 
Service policies. In addition to outlining 
broad management direction on 
conserving wildlife and habitats, a CCP 
identifies wildlife-dependent 
recreational opportunities available to 
the public, including opportunities for 
hunting, fishing, wildlife observation 
and photography, and environmental 
education and interpretation. The CCP 
will be reviewed and updated at least 
every 15 years in accordance with the 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 and the 
National Environmental Policy Act of 
1969. 

Eastern Shore of Virginia NWR was 
created in 1984 when 180 acres were 
transferred to the Service from the U.S. 
Air Force through the General Services 
Administration. The refuge was 
established administratively under the 
general legislative authority of the 
Transfer of Certain Real Property for 
Wildlife Conservation Purposes Act (16 
U.S.C. 667b–667d), the Refuge 
Recreation Act (16 U.S.C. 460k–460k–4), 
and the Migratory Bird Conservation 
Act (16 U.S.C. 715–715d, 715e, 715f–
715r). It presently consists of 1,122 acres 
of various habitats including maritime 
forest, myrtle and bayberry thickets, 
grassland, fresh and brackish ponds, 
tidal salt marsh, and beach. The refuge 
and its adjoining woodlands at the tip 
of the Delmarva Peninsula are regarded 
as one of the most important migratory 
bird concentration points along the East 
Coast. This importance stems from the 
fact that the Delmarva Peninsula acts as 
a geographic funnel for migratory birds 
in the fall, bringing millions of 
migratory birds to rest and feed at the 
tip until favorable winds assist them in 
crossing the Chesapeake Bay. 

Fisherman Island NWR was first 
established in 1969, but it was not until 
1973 that sole ownership rights were 
transferred to the Service by the 
Department of the Navy. The refuge was 

established administratively under the 
Transfer of Real Property for Wildlife 
Conservation Purposes Act and the 
Migratory Bird Conservation Act. As 
Virginia’s southernmost barrier island, 
Fisherman Island NWR is currently 
estimated to be 1,850 acres in size, but 
continues to expand due to accretion. It 
is administered in conjunction with the 
Eastern Shore of Virginia NWR. The 
Chesapeake Bay Bridge-Tunnel, which 
links mainland Virginia to its eastern 
shore, cuts through the western part of 
the island. Habitat succession on the 
island has formed a variety of vegetative 
communities, which, combined with its 
geographic location, accessibility of 
food plants, protective shrub and thicket 
cover, and minimal human disturbance, 
make this refuge a hemispherically 
important stopover location for 
migratory birds. 

Our final CCP includes management 
direction for both refuges. Our highest 
priority biological goals and objectives 
include habitat enhancements for 
federally listed species and temperate 
and neotropical migratory birds. We 
plan to conduct surveys of the federally 
threatened Northeastern beach tiger 
beetle to examine fluctuations in its 
population, and assess human 
disturbance from trespassing on the 
southern tip beach of the Eastern Shore 
of Virginia NWR. In addition, we will 
work with an adjacent resort owner to 
protect the beetle population on the 
resort beach. Surveys for the federally 
threatened piping plover, during both 
their breeding and migration seasons, 
will also be completed. We will 
implement strategies to manage 
predators where necessary to protect 
plovers and other nesting birds. We also 
plan to survey for, and protect where 
located, the federally threatened plant, 
seabeach amaranth. 

The CCP identifies habitats we will 
manage to augment the value of the 
refuges to neotropical and temperate 
migratory birds. Our goal is to enhance 
forage and cover for these birds by 
increasing the amount of hardwood-
dominated forest, and the diversity and 
abundance of forest understory and 
native upland shrub. We have also 
selected locations to manage for 
grasslands. The effectiveness of our 
management will be greatly facilitated 
with the 6,030-acre expansion of Eastern 
Shore of Virginia NWR included in the 
CCP. These acres, once purchased from 
willing sellers, will afford permanent 
protection to habitat areas essential to 
the millions of birds migrating through 
the Delmarva Peninsula.

Our CCP includes programs to 
enhance wildlife-dependent recreational 
opportunities and community outreach 
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programs. We will offer new deer and 
waterfowl hunting opportunities on the 
Eastern Shore of Virginia NWR and 
expand environmental education 
programs and facilities. We will also 
develop new interpretive materials that 
focus on how these refuges contribute to 
the conservation of temperate and 
neotropical migratory birds. 

In the CCP, we commit to conducting 
wilderness reviews of both Eastern 
Shore of Virginia (including Skidmore 
Island) and Fisherman Island NWRs, 
within 3 years of approval. We will also 
evaluate these lands for their potential 
as Research Natural Areas, within the 
same time frame as the wilderness 
reviews. 

The CCP also establishes how we will 
manage three facilities on the Eastern 
Shore of Virginia NWR, which were 
important public concerns during 
development of both the draft and final 
CCPs: The Wise Point boat ramp, the 
firearms range, and the communications 
tower. 

Wise Point Boat Ramp: When the 
United States acquired the former Wise 
Point Corporation property in December 
2001, the purchase included a private 
boat ramp which provides one of the 
only access points to deep water on the 
southern tip of the Delmarva Peninsula. 
The boat ramp is popular with 
recreational anglers and important to 
the operations of at least 20 commercial 
watermen. The CCP outlines our plans 
to maintain access for both user groups, 
and improve the entrance road, boat 
ramp, and the parking lot. Docking, 24-
hour access, and parking privileges for 
commercial watermen will be phased 
out over time. We will charge a fee for 
boat ramp use with a fee structure based 
on the type and frequency of use. We 
will monitor these developments at the 
boat ramp to ensure they do not 
adversely impact barrier island and 
marsh-dependent species, water quality, 
and surrounding habitat. 

Firearms Range: Immediately adjacent 
to the refuge, on 60 acres owned by 
Northampton County, is a firearms 
range used by Federal, State and County 
law enforcement personnel. Our staff 
will continue to maintain the firearms 
range, scheduling usage so as not to 
conflict with environmental education 
programs. We will continue to work 
with partners to find an alternate, off-
refuge site for the firearms range. Until 
a new site is located, we will work with 
Northampton County to implement new 
practices for firearms range 
management, including those that 
control surface runoff and leachate from 
the berm, and periodically remove 
contaminated soils. 

Communications Tower: When the 
refuge was acquired, the Service 
assumed two existing leases which 
allowed a 299-foot communications 
tower and a switching station on the 
refuge. The tower supports in-house 
radio communications for Verizon, Inc. 
and refuge staff. Adjacent to the tower, 
the switching station houses 
underground communications lines 
which cross the Chesapeake Bay Bridge-
Tunnel and head north to Cape Charles. 
The leases on both the tower and the 
switching station expire in 2007. We 
will not renew the lease for the tower, 
and Verizon, Inc. will be responsible for 
removing the tower once the lease 
expires. The Service will work with 
Verizon, Inc. to assess the need for 
continued use of the switching station.

Dated: April 7, 2004. 
Richard O. Bennett, 
Acting Regional Director, U.S. Fish and 
Wildlife Service, Hadley, Massachusetts.
[FR Doc. 04–16270 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Notice of Availability of Final 
Comprehensive Conservation Plan for 
Las Vegas National Wildlife Refuge, 
Las Vegas, NM

AGENCY: U.S. Fish and Wildlife Service, 
Department of the Interior.
ACTION: Notice of availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces that the 
Final Comprehensive Conservation Plan 
(CCP) is available for the Las Vegas 
National Wildlife Refuge (Refuge). This 
CCP is prepared pursuant to the 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C. 
668dd et seq.), and the National 
Environmental Policy Act of 1969, and 
describes how the Service intends to 
manage this Refuge over the next 15 
years.
ADDRESSES: Copies of the CCP are 
available on compact diskette or hard 
copy, and can be obtained by writing: 
U.S. Fish and Wildlife Service, Attn: 
Yvette Truitt-Ortiz, Division of 
Planning, P.O. Box 1306, Albuquerque, 
New Mexico, 87103.
FOR FURTHER INFORMATION CONTACT: Joe 
Rodriguez, Refuge Manager, Las Vegas 
National Wildlife Refuge, Route 1, Box 
399, Las Vegas, New Mexico 87701; 
505–425–3581, or Yvette Truitt-Ortiz, 
Natural Resource Planner, U.S. Fish and 

Wildlife Service, Division of Planning, 
P.O. Box 1306, Albuquerque, New 
Mexico, 87103; 505–248–6452; or direct 
e-mail to yvette_truittortiz@fws.gov.
SUPPLEMENTARY INFORMATION: A CCP is 
required by the National Wildlife Refuge 
System Administration Act of 1966, as 
amended by the National Wildlife 
Refuge System Improvement Act of 
1997 (16 U.S.C. 668dd et seq). The 
purpose in developing CCPs is to 
provide refuge managers with a 15-year 
strategy for achieving refuge purposes 
and contributing toward the mission of 
the National Wildlife Refuge System, 
consistent with sound principles of fish 
and wildlife science, conservation, legal 
mandates, and Service policies. In 
addition to outlining broad management 
direction on conserving wildlife and 
their habitats, the CCPs identify 
wildlife-dependent recreational 
opportunities available to the public, 
including opportunities for hunting, 
fishing, wildlife observation and 
photography, and environmental 
education and interpretation. These 
CCPs will be reviewed and updated at 
least every 15 years in accordance with 
the National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C. 
688dd et seq.), and the National 
Environmental Policy Act of 1969.

Dated: May 3, 2004. 
David Yazzie, 
Acting Regional Director, U.S. Fish and 
Wildlife Service, Albuquerque, New Mexico.
[FR Doc. 04–16342 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Notice of Availability of Final 
Comprehensive Conservation Plan for 
Muleshoe National Wildlife Refuge, 
Muleshoe, TX and Grulla National 
Wildlife Refuge, Arch, NM

AGENCY: Fish and Wildlife Service, 
Department of the Interior.
ACTION: Notice of availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces that the 
Final Comprehensive Conservation Plan 
(CCP) for the Muleshoe and Grulla 
National Wildlife Refuges has been 
approved and is now available. 
Prepared pursuant to the National 
Wildlife Refuge System Administration 
Act of 1966, as amended by the National 
Wildlife Refuge System Improvement 
Act of 1997, and the National 
Environmental Policy Act of 1969, this 
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CCP describes how the Service intends 
to manage these refuges over the next 15 
years.

ADDRESSES: Copies of the CCP are 
available on compact disk or in hard 
copy, and can be obtained by writing: 
U.S. Fish and Wildlife Service, Attn: 
Carol Torrez, Division of Planning, P.O. 
Box 1306, Albuquerque, New Mexico, 
87103–1306.

FOR FURTHER INFORMATION CONTACT: 
Harold Beierman, Refuge Manager, 
Muleshoe National Wildlife Refuge, P.O. 
Box 549, Muleshoe, Texas 79347: 
telephone: (806) 946–3341; or Carol 
Torrez, Biologist/Natural Resource 
Planner, U.S. Fish and Wildlife Service, 
Division of Planning, P.O. Box 1306, 
Albuquerque, New Mexico, 87103–
1306; telephone: (505)248–6821; e-mail: 
carol_torrez@fws.gov.

SUPPLEMENTARY INFORMATION: A CCP is 
required by the National Wildlife Refuge 
System Administration Act of 1966, as 
amended by the National Wildlife 
Refuge System Improvement Act of 
1997 (16 U.S.C. 668dd et seq.). The 
purpose in developing CCPs is to 
provide refuge managers with a 15-year 
strategy for achieving refuge purposes 
and contributing toward the mission of 
the National Wildlife Refuge System, 
consistent with sound principles of fish 
and wildlife science, conservation, legal 
mandates, and Service policies. In 
addition to outlining broad management 
direction on conserving wildlife and 
their habitats, the CCPs identify 
wildlife-dependent recreational 
opportunities available to the public, 
including opportunities for hunting, 
fishing, wildlife observation and 
photography, and environmental 
education and interpretation. These 
CCPs will be reviewed and updated at 
least every 15 years in accordance with 
the National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C. 
668dd et seq.), and the National 
Environmental Policy Act of 1969.

Dated: May 3, 2004. 

David Yazzie, 
Acting Regional Director, U.S. Fish and 
Wildlife Service, Albuquerque, New Mexico.
[FR Doc. 04–16343 Filed 7–16–04; 8:45 am] 

BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Draft Recovery Plan for Phlox hirsuta 
(Yreka Phlox)

AGENCY: U.S. Fish and Wildlife Service, 
Interior.
ACTION: Notice of document availability 
for review and comment. 

SUMMARY: The U.S. Fish and Wildlife 
Service (‘‘we’’) announces the 
availability of the Draft Recovery Plan 
for Phlox hirsuta (Yreka Phlox) for 
public review and comment.
DATES: Comments on the draft recovery 
plan must be received on or before 
October 18, 2004.
ADDRESSES: Copies of the draft recovery 
plan are available for inspection, by 
appointment, during normal business 
hours at the following location: U.S. 
Fish and Wildlife Service, Yreka Fish 
and Wildlife Office, 1829 South Oregon 
Street, Yreka, California (telephone 
(530) 842–5763). Requests for copies of 
the draft recovery plan and written 
comments and materials regarding this 
plan should be addressed to Phil 
Detrich, Field Supervisor, at the above 
Yreka address. An electronic copy of the 
draft revised recovery plan is also 
available at: http://endangered.fws.gov/
recovery/index.html#plans.
FOR FURTHER INFORMATION CONTACT: 
Nadine Kanim, Senior Fish and Wildlife 
Biologist, at the above Yreka address.
SUPPLEMENTARY INFORMATION: 

Background 
Recovery of endangered or threatened 

animals and plants is a primary goal of 
our endangered species program and the 
Endangered Species Act (Act) 16 U.S.C. 
1531 et seq.). Recovery means 
improvement of the status of listed 
species to the point at which listing is 
no longer appropriate under the criteria 
set out in section 4(a)(1) of the Act. 
Recovery plans describe actions 
considered necessary for the 
conservation of the species, establish 
criteria for downlisting or delisting 
listed species, and estimate time and 
cost for implementing the measures 
needed for recovery. 

The Act requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act requires that 
public notice and an opportunity for 
public review and comment be provided 
during recovery plan development. We 
will consider all information presented 
during the public comment period prior 
to approval of each new or revised 

recovery plan. Substantive technical 
comments may result in changes to the 
recovery plan. Substantive comments 
regarding recovery plan implementation 
may not necessarily result in changes to 
the recovery plan, but will be forwarded 
to appropriate Federal or other entities 
so that they can take these comments 
into account during the course of 
implementing recovery actions. 
Individual responses to comments will 
not be provided. 

Phlox hirsuta is a narrow endemic 
plant known only from the vicinity of 
Yreka, California. Only four 
populations, separated by a minimum of 
0.88 kilometers (0.55 miles), are 
currently known to occur. Distribution 
within these occurrences ranges from 
scattered plants to numerous discrete 
sub-occurrences. Phlox hirsuta occurs 
on lands owned and managed by the 
City of Yreka, the U. S. Forest Service, 
the California Department of 
Transportation, industrial timber 
companies, and private landowners. 

The goal of this recovery plan is to 
establish criteria necessary to 
accomplish downlisting and eventually 
delisting of the species. The criteria for 
downlisting to threatened status are 
that: (1) four occurrences (two of which 
must be the China Hill and Soap Creek 
Ridge occurrences) have secure 
permanent protection (legally-binding 
arrangements that ensure management 
for the benefit of Phlox hirsuta in 
perpetuity); and (2) a Phlox hirsuta seed 
bank and effective propagation 
techniques have been established. The 
criteria for delisting are that: (1) the 
reclassification criteria for downlisting 
have been met; and (2) two additional 
occurrences have been located and 
permanently protected, or 10 years of 
demographic research and/or 
quantitative monitoring at four 
protected occurrences has indicated that 
plant population size has not declined 
more than 10 percent at any occurrence 
(total change between year 0 and year 
10). 

Public Comments Solicited 

We solicit written comments on this 
draft recovery plan described. All 
comments received by the date specified 
above will be considered in developing 
a final recovery plan.

Authority: The authority for this action is 
section 4(f) of the Endangered Species Act, 
16 U.S.C. 1533(f).
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Dated: April 21, 2004. 
Paul Henson, 
Acting Manager, California/Nevada 
Operations Office, Region 1, U.S. Fish and 
Wildlife Service.
[FR Doc. 04–16345 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Notice of Intent To Prepare a 
Comprehensive Conservation Plan and 
Associated Environmental 
Assessment for Laguna Atascosa 
National Wildlife Refuge in Cameron 
and Willacy Counties, TX

AGENCY: U.S. Fish and Wildlife Service, 
Department of the Interior.
ACTION: Notice of intent.

SUMMARY: This notice advises the public 
that the U.S. Fish and Wildlife Service 
(Service) intends to gather information 
necessary to prepare a Comprehensive 
Conservation Plan (CCP) and 
environmental documents pursuant to 
the National Environmental Policy Act 
(NEPA) and its implementing 
regulations, for Laguna Atascosa 
National Wildlife Refuge (Refuge) 
headquartered near Rio Hondo, Texas. 
The Refuge is located in Cameron and 
Willacy Counties and includes the 
Bahia Grande and South Padre Island 
Units. 

The Service is issuing this Notice in 
compliance with the National Wildlife 
Refuge System Administration Act of 
1966, as amended (16 U.S.C. 668dd et 
seq.): 

(1) To advise other agencies, 
organizations and the public of our 
intentions, and 

(2) To obtain suggestions and 
information on the scope of issues to be 
considered in the planning process.
DATES: Special mailings, newspaper 
articles, postings, and media 
announcements will inform people of 
opportunities for written input 
throughout the CCP planning process. 
Refuge fact sheets will be made 
available at local libraries in the 
surrounding communities. This notice 
of intent/public scoping process will 
continue until October 18, 2004. Written 
comments submitted by mail or e-mail 
should be postmarked by that date to 
ensure consideration. Comments mailed 
after that date will be considered to the 
extent practical. Inquire at the following 
address for future dates of planning 
activity and due dates for comments.
ADDRESSES: Address comments and 
requests for more information to: John 

Wallace, Refuge Manager, Laguna 
Atascosa NWR, CCP-Project, P.O. Box 
450, Rio Hondo, TX 78583, phone: (956) 
748–3607, fax: (956) 748–3609. 

Information concerning this Refuge 
may be also found at the following Web 
site: http://southwest.fws.gov. 

Comments submitted via e-mail 
should be addressed to Chris Perez at 
Chris_Perez@fws.gov or John Wallace at 
John_Wallace@fws.gov. Additionally, 
you may hand-deliver comments to Mr. 
Wallace at the Refuge, 16 miles east on 
Highway 106 from Rio Hondo, Texas. 
Our practice is to make comments, 
including names and addresses of 
respondents, available for public review 
during regular business hours. 
Individual respondents may request that 
we withhold their home address from 
the rulemaking record, which we will 
honor to the extent allowable by law.
FOR FURTHER INFORMATION CONTACT: 
Chris Perez, Division of Planning, P.O. 
Box 1306, Albuquerque, NM 87103–
1306.

SUPPLEMENTARY INFORMATION: The 
National Wildlife Refuge System 
Improvement Act of 1997 requires that 
all lands within the National Wildlife 
Refuge System (NWRS) be managed in 
accordance with an approved CCP. The 
CCP guides management decisions and 
identifies refuge goals, long-range 
objectives and strategies for achieving 
refuge purposes. Each Refuge in the 
NWRS has specific purposes for which 
it was established. Those purposes are 
used to develop and prioritize 
management goals and objectives within 
the National Wildlife Refuge System 
mission and to guide which public uses 
will occur on a given refuge.

The planning process will consider 
many elements, including habitat and 
wildlife management, habitat protection 
and acquisition, wilderness 
preservation, public recreational 
opportunities, industrial use and 
cultural resources. Public input into this 
planning process is essential. The 
planning process is a way for the 
Service and the public to evaluate 
refuge management goals and objectives 
for the best possible conservation efforts 
of this important wildlife habitat. 
Concurrently, this process is also 
providing for wildlife-dependent 
recreation opportunities that are 
compatible with each Refuges 
establishing purposes and the mission 
of the NWRS. 

Laguna Atascosa National Wildlife 
Refuge is located in Cameron and 
Willacy counties, Texas and 
encompasses 86,905 acres of coastal 
prairie, lomas (clay ridges), resacas 
(oxbow lakes), native thornbrush, tidal 

saltflat, barrier island habitats and salt 
and freshwater marshes. The CCP will 
provide other agencies and the public 
with a clear understanding of the 
desired conditions for the Refuge and 
how the Service will implement 
management strategies for the 
conservation and development of these 
natural resources. 

The Service, through this notice of 
intent, formally begins the 
comprehensive conservation planning 
process for Laguna Atascosa National 
Wildlife Refuge. The Service requests 
input on any and all issues concerning 
management or public recreation. 
Comments regarding the protection of 
threatened and/or endangered species, 
migratory birds, native species and their 
habitats are encouraged. The Service is 
equally interested in receiving public 
input in the following areas: 

• What makes this Refuge special for 
you? 

• What Refuge projects or activities 
interest you most? 

• What problems or issues do you see 
affecting management or public use of 
the Refuge? 

• What improvements do you 
recommend for the Refuge? 

• What changes, if any, would you 
like to see in the management of the 
Refuge? 

The Service has provided the above 
questions for optional use only. The 
Planning Team developed these 
questions to facilitate issues and ideas. 
Comments received will be used as part 
of the planning process. Individual 
comments will not be referenced in our 
reports or directly responded to. 

The Service will continue to solicit 
information from the public and other 
agencies via open houses, meetings, and 
written comments. Special mailings, 
newspaper releases, and 
announcements will continue to inform 
people of the time and place of 
opportunities for further input to the 
CCP. 

Review of this project will be 
conducted in accordance with the 
National Environmental Policy Act of 
1969, as amended (42 U.S.C. 4321 et 
seq.), NEPA Regulations (40 CFR parts 
1500–1508) found at (http://
www.legal.gsa.gov), other appropriate 
Federal laws, and Service policies and 
procedures for compliance with those 
regulations. 

The Service will prepare an 
Environmental Assessment (EA) in 
accordance with procedures for 
implementing NEPA found in the 
Department of the Interior Manual (DM 
Part 516, Chap 6). The decision to 
prepare an Environmental Impact 
Statement instead of an EA is contingent 
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upon the complexity of issues following 
the scoping phase of the CCP process. 

We estimate that the draft 
environmental documents will be 
available in fall 2004 for public review 
and comment.

Dated: May 3, 2004. 
David Yazzie, 
Acting Regional Director, U.S. Fish and 
Wildlife Service, Albuquerque, New Mexico.
[FR Doc. 04–16344 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[OR–027–1020–PI–020H; G–04–0224] 

Notice to Cancel a Public Meeting, 
Steens Mountain Advisory Council

AGENCY: Bureau of Land Management 
(BLM), Interior.
ACTION: Cancellation Notice of Public 
Meeting for the Steens Mountain 
Advisory Council. 

SUMMARY: The August 9 and 10, 2004, 
Steens Mountain Advisory Council 
Meeting, previously scheduled to be 
held at the Bureau of Land Management 
(BLM), Burns District Office, 28910 
Highway 20 West, Hines, Oregon 97738, 
has been cancelled. The original Federal 
Register notice announcing the meeting 
was published Tuesday, December 2, 
2003, page number 67468.
FOR FURTHER INFORMATION CONTACT: 
Additional information concerning the 
SMAC may be obtained from Rhonda 
Karges, Management Support Specialist, 
Burns District Office, 28910 Highway 20 
West, Hines, Oregon, 97738, (541) 573–
4400 or Rhonda_Karges@or.blm.gov or 
from the following Web site: http://
www.or.blm.gov/Steens.

Dated: July 12, 2004. 
Dana R. Shuford, 
Burns District Manager.
[FR Doc. 04–16346 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–33–P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[CA–190–04–1610–DS] 

Notice of Availability of a Draft 
Resource Management Plan 
Amendment and Draft Environmental 
Impact Statement for the Clear Creek 
Management Area; Correction to April 
2003 Notice of Intent (68 FR 22733)

AGENCY: Bureau of Land Management, 
Interior.

ACTION: Notice of Availability of a Draft 
Resource Management Plan Amendment 
and Draft Environmental Impact 
Statement (Draft RMP/Draft EIS) for the 
Clear Creek Management Area, Hollister 
Field Office, in the southern portion of 
San Benito County and western Fresno 
County, California; Correction to April 
2003 Notice of Intent (68 FR 22733). 

SUMMARY: In accordance with the 
National Environmental Policy Act of 
1969, and the Federal Land Policy and 
Management Act of 1976, a Draft RMP/
Draft EIS has been prepared for the 
Clear Creek Management Area. The 
Draft RMP/Draft EIS considers 
designations of areas and trails for off-
road vehicles (ORV) in accordance with 
43 CFR Subpart 8342, and the 
delineation of boundaries of the 
expansion of the San Benito Mountain 
Research Natural Area. This notice and 
the Draft RMP/Draft EIS also fulfill the 
planning requirements in 43 CFR 1610. 
The Draft RMP/Draft EIS is tiered to the 
Clear Creek Management Area RMP 
Amendment/EIS (1995). 

This notice will also correct the 
Notice of Intent (NOI) of April 29, 2003 
(68 FR 22733): BLM will prepare an 
Environmental Impact Statement 
instead of an Environmental Assessment 
as previously anticipated.
DATES: The comment period will end 90 
days after the Environmental Protection 
Agency’s Notice of Availability is 
published in the Federal Register 
announcing the availability of this Draft 
RMP/Draft EIS. Comments on the Draft 
RMP/Draft EIS must be submitted on or 
before the end of the comment period at 
the address listed below. Public 
meetings will be held during the 
comment period. Public meetings and 
any other public involvement activities 
will be announced at least 15 days in 
advance through public notices, media 
news releases, newsletter mailings, and 
the BLM Web site: http://
www.ca.blm.gov.

ADDRESSES: Written comments should 
be sent to CCMA RMP Team, Bureau of 
Land Management, Hollister Field 
Office, 20 Hamilton Court, Hollister, CA 
95023. Comments may also be sent by 
e-mail to Lesly_Smith@ca.blm.gov. 
Documents pertinent to this proposal 
may be examined at the Hollister Field 
Office. Comments, including names and 
street addresses of respondents, will be 
available for public review at the 
Hollister Field Office during regular 
business hours, 7:30 a.m. to 4 p.m., 
Monday through Friday, except 
holidays, and may be published as part 
of the RMP/EIS. Responses to the 
comments will be published as part of 

the Proposed Resource Management 
Plan Amendment/Final Environmental 
Impact Statement. Individuals may 
request confidentiality. If you wish to 
withhold your name or address from 
public review or from disclosure under 
the Freedom of Information Act, you 
must state this promptly at the 
beginning of you comment. Such 
requests will be honored to the extent 
allowed by law. BLM will not consider 
anonymous comments. All submissions 
from organizations or businesses will be 
made available for public inspection in 
their entirety. 

Copies of the Draft RMP/Draft EIS 
have been sent to affected Federal, 
Tribal, State and local Government 
agencies, and to interested publics and 
are available at the Hollister Field 
Office. The planning documents and 
direct supporting record for the analysis 
for the Draft RMP/Draft EIS will be 
available for inspection at the Hollister 
Field Office during normal business 
hours (7:30 a.m. to 4 p.m.) Monday 
through Friday, except holidays). The 
Draft RMP/Draft EIS and other 
associated documents may be viewed 
and downloaded in PDF format at the 
BLM Web site at http://www.ca.blm.gov.
FOR FURTHER INFORMATION CONTACT: 
George E. Hill, Assistant Field Manager, 
at the above address, telephone number 
(831) 630–5036, or e-mail: 
George_Hill@ca.blm.gov.
SUPPLEMENTARY INFORMATION: The Clear 
Creek Management Area (CCMA) is 
managed for Off-Highway Vehicle 
recreation and natural values. CCMA 
consists of approximately 75,000 acres 
of public lands and resources in the 
southern portion of San Benito County 
and western Fresno County, California. 
Approximately 30,000 acres are within 
the Serpentine Area of Critical 
Environmental Concern (ACEC). The 
serpentine soils within the ACEC 
contain high concentrations of naturally 
occurring asbestos, and comprise an 
environment with a unique assemblage 
of plant and animal species. 

The CCMA is currently managed 
under a Record of Decision (ROD) 
approved in 1999. The ROD designated 
the CCMA a Limited Use Area for Off-
Highway Vehicle (OHV) use and also 
provided for a subsequent land use 
planning effort to further analyze and 
designate specific areas and trails for 
OHV use. BLM initiated the more 
subsequent planning in 2003 with 
publication of a NOI and preparation of 
an EA. After considering scoping 
comments from the public requesting 
that an EIS be prepared, and further 
analysis of impacts of possible area and 
route designations in the management 
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area, however, BLM concluded that an 
EIS was warranted. The scope of the 
plan amendment is unchanged. All 
scoping comments submitted under the 
April 2003 NOI have been considered 
by BLM in preparing the Draft 
Amendment and Draft EIS. Additional 
scoping comments are not requested. 

Issues addressed in the EIS include: 
access for off-highway vehicle use; 
vehicle access for other casual uses; 
visitor safety; air quality and public 
health, watershed impacts, providing 
protection for listed and sensitive 
species and habitats; and, protection 
and viability of the unique forest and 
vegetation communities within the San 
Benito Mountain Research Natural Area. 

The proposed route of travel and 
barrens designation changes to the 
Hollister RMP for the Clear Creek 
Management Area, including 
designation of the boundaries of the San 
Benito Mountain Research Natural Area, 
requires a formal plan amendment 
before the designations can be 
implemented. The amendment process 
and ORV trail designations were 
conducted in compliance with the 
Federal Land Policy Management Act of 
1976 (FLPMA), planning regulations (43 
CFR 1600), ORV trail designation 
regulations (43 CFR 8340), BLM manual 
guidance, and all applicable Federal 
laws affecting BLM land use decisions 
and ORV designations. 

Criteria were developed to determine 
whether areas and routes should be 
designated opened or closed, based on: 
proximity to sensitive resources (stream 
crossings, special designations/Research 
Natural Area, biological and cultural 
resources, mine sites), private land, 
erosion hazards and maintenance 
concerns, motorized and non-motorized 
recreation opportunities, and 
administrative and local access. This 
Draft Amendment and Draft EIS refines 
the screening criteria and procedures for 
implementing route and area 
designation as open, limited, or closed 
to provide sustainable recreation 
opportunities and to establish a clear 
and understandable network of routes 
and areas available for public use that 
conforms identified resource condition 
objectives. 

The Draft RMP/Draft EIS considers 
and analyzes four (4) alternatives A) the 
Proposed Action, B) Enhanced 
Recreation Opportunities, C) Enhanced 
Environmental Protection, and D, the 
No Action, or Continuation of Current 
Management alternative. The Bureau 
considered route inventory data, soil 
loss surveys, monitoring reports, field 
evaluations, watershed studies, 
information obtained from coordination 
with other federal, state, and local 

agencies, consultation with the 
Technical Review Team, and public 
comments in the development of the 
resource management plan amendment.

Dated: July 12, 2004
George E. Hill, 
Acting Field Manager.
[FR Doc. 04–16437 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–40–P

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation 

Central Valley Project Improvement 
Act, Water Management Plans

AGENCY: Bureau of Reclamation, 
Interior.
ACTION: Notice of availability.

SUMMARY: The following Water 
Management Plans are available for 
review:
• Hills Valley Irrigation District 
• Lindsay-Strathmore Irrigation District 
• Orange Cove Irrigation District 
• San Benito Water District 
• San Juan Water District
To meet the requirements of the Central 
Valley Project Improvement Act of 1992 
(CVPIA) and the Reclamation Reform 
Act of 1982, the Bureau of Reclamation 
(Reclamation) has developed and 
published the Criteria for Evaluating 
Water Management Plans (Criteria). 
Note: For the purpose of this 
announcement, Water Management 
Plans (Plans) are considered the same as 
Water Conservation Plans. The above 
districts have developed a Plan, which 
Reclamation has evaluated and 
preliminarily determined to meet the 
requirements of these Criteria. 
Reclamation is publishing this notice in 
order to allow the public to review the 
plans and comment on the preliminary 
determinations. Public comment on 
Reclamation’s preliminary (i.e., draft) 
determination is invited at this time.
DATES: All public comments must be 
received by August 18, 2004.
ADDRESSES: Please mail comments to 
Leslie Barbre, Bureau of Reclamation, 
2800 Cottage Way, Sacramento, 
California 95825, or contact at 916–978–
5232 (TDD 978–5608), or e-mail at 
lbarbre@mp.usbr.gov.

FOR FURTHER INFORMATION CONTACT: To 
be placed on a mailing list for any 
subsequent information, please contact 
Ms. Barbre at the e-mail address or 
telephone number above.
SUPPLEMENTARY INFORMATION: We are 
inviting the public to comment on our 
preliminary (i.e., draft) determination of 
Plan adequacy. Section 3405(e) of the 

CVPIA (Title 34 Public Law 102–575) 
requires the Secretary of the Interior to 
establish and administer an office on 
Central Valley Project water 
conservation best management practices 
that shall ‘‘* * * develop criteria for 
evaluating the adequacy of all water 
conservation plans developed by project 
contractors, including those plans 
required by Section 210 of the 
Reclamation Reform Act of 1982.’’ Also, 
according to Section 3405(e)(1), these 
Criteria must be developed ‘‘* * * with 
the purpose of promoting the highest 
level of water use efficiency reasonably 
achievable by project contractors using 
best available cost-effective technology 
and best management practices.’’ These 
Criteria state that all parties 
(Contractors) that contract with 
Reclamation for water supplies 
(municipal and industrial contracts over 
2,000 acre-feet and agricultural 
contracts over 2,000 irrigable acres) 
must prepare Plans that contain the 
following information:

1. Description of the District 
2. Inventory of Water Resources 
3. Best Management Practices (BMPs) 

for Agricultural Contractors 
4. BMPs for Urban Contractors 
5. BMP Plan Implementation 
6. BMP Exemption Justification

Reclamation will evaluate Plans based 
on these Criteria. A copy of these Plans 
will be available for review at 
Reclamation’s Mid-Pacific (MP) 
Regional Office located in Sacramento, 
California, and the local area office. 

Our practice is to make comments, 
including names and home addresses of 
respondents, available for public 
review. Individual respondents may 
request that Reclamation withhold their 
home address from public disclosure, 
and we will honor such request to the 
extent allowable by law. There also may 
be circumstances in which Reclamation 
would elect to withhold a respondent’s 
identity from public disclosure, as 
allowable by law. If you wish us to 
withhold your name and/or address, 
you must state this prominently at the 
beginning of your comments. We will 
make all submissions from 
organizations, businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses available for 
public disclosure in their entirety. If you 
wish to review a copy of these Plans, 
please contact Ms. Barbre to find the 
office nearest you.
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1 A record of the Commissioners’ votes, the 
Commission’s statement on adequacy, and any 
individual Commissioner’s statement will be 
available from the Office of the Secretary and at the 
Commission’s Web site.

2 Commissioners Charlotte R. Lane and Daniel R. 
Pearson dissenting.

3 The Commission has found the responses 
submitted by Davis Wire Corp., Keystone Steel and 
Wire Co., and Oklahoma Steel and Wire Co., Inc., 
to be individually adequate. Comments from other 
interested parties will not be accepted (see 19 CFR 
207.62(d)(2)).

Dated: June 20, 2004. 
Donna E. Tegelman, 
Regional Resources Manager, Mid-Pacific 
Region, Bureau of Reclamation.
[FR Doc. 04–16348 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–MN–P

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation 

Glen Canyon Dam Adaptive 
Management Work Group (AMWG), 
Notice of Meeting

AGENCY: Bureau of Reclamation, 
Interior.
ACTION: Notice of public meeting.

SUMMARY: The Adaptive Management 
Program (AMP) was implemented as a 
result of the Record of Decision on the 
Operation of Glen Canyon Dam Final 
Environmental Impact Statement to 
comply with consultation requirements 
of the Grand Canyon Protection Act 
(Pub. L. 102–575) of 1992. The AMP 
includes a federal advisory committee 
(AMWG), a technical work group 
(TWG), a monitoring and research 
center, and independent review panels. 
The AMWG makes recommendations to 
the Secretary of the Interior concerning 
Glen Canyon Dam operations and other 
management actions to protect resources 
downstream of Glen Canyon Dam 
consistent with the Grand Canyon 
Protection Act. The TWG is a 
subcommittee of the AMWG and 
provides technical advice and 
recommendations to the AMWG.
DATES: The AMWG will conduct the 
following public meeting: 

Phoenix, Arizona—August 9–11, 
2004. The meeting will begin at 10 a.m. 
and conclude at 5 p.m. on August 9, 
2004, begin at 8 a.m. and conclude at 5 
p.m. on August 10, 2004, and begin at 
8 a.m. and conclude at 3 p.m. on August 
11, 2004. The meeting will be held at 
the Hyatt Regency Phoenix, 122 N. 2nd 
Street, Phoenix, Arizona. 

Agenda: The purpose of the meeting 
will be to discuss results of the recent 
AMWG retreat, develop and prioritize 
resource questions and 2006 budget 
guidance, and discuss updates on the 
GCMRC Strategic Plan, Core Monitoring 
Plan, Long Term Experimental Plan, 
Humpback Chub Comprehensive Plan, 
FY04 deferred projects, environmental 
compliance progress on proposed 
actions, research and monitoring 
reports, basin hydrology, public 
outreach, as well as other administrative 
and resource issues pertaining to the 
AMP. 

Time will be allowed for any 
individual or organization wishing to 

make formal oral comments (limited to 
5 minutes) at the meeting. To allow full 
consideration of information by the 
AMWG members, written notice must 
be provided to Dennis Kubly, Bureau of 
Reclamation, Upper Colorado Regional 
Office, 125 South State Street, Room 
6107, Salt Lake City, Utah, 84138; 
telephone (801) 524–3715; faxogram 
(801) 524–3858; e-mail at 
dkubly@uc.usbr.gov at least five (5) days 
prior to the meeting. Any written 
comments received will be provided to 
the AMWG and TWG members.
FOR FURTHER INFORMATION CONTACT: 
Dennis Kubly, telephone (801) 524–
3715; faxogram (801) 524–3858; or via e-
mail at dkubly@uc.usbr.gov.

Dated: July 1, 2004. 
Randall V. Peterson, 
Manager, Environmental Resources Division, 
Upper Colorado Regional Office.
[FR Doc. 04–16347 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–MN–P

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–208 (Second 
Review)] 

Barbed Wire and Barbless Wire Strand 
From Argentina

AGENCY: United States International 
Trade Commission.
ACTION: Scheduling of an expedited five-
year review concerning the antidumping 
duty order on barbed wire and barbless 
wire strand from Argentina. 

SUMMARY: The Commission hereby gives 
notice of the scheduling of an expedited 
review pursuant to section 751(c)(3) of 
the Tariff Act of 1930 (19 U.S.C. 
1675(c)(3)) (the Act) to determine 
whether revocation of the antidumping 
duty order on barbed wire and barbless 
wire strand from Argentina would be 
likely to lead to continuation or 
recurrence of material injury within a 
reasonably foreseeable time. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207).
DATES: Effective Date: July 6, 2004.
FOR FURTHER INFORMATION CONTACT: 
Stephanie Jacobs (202–205–2383), 
Office of Investigations, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436. 
Hearing-impaired persons can obtain 
information on this matter by contacting 

the Commission’s TDD terminal on 202–
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http://
www.usitc.gov). The public record for 
this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov.
SUPPLEMENTARY INFORMATION: 

Background.—On July 6, 2004, the 
Commission determined that the 
domestic interested party group 
response to its notice of institution (69 
FR 17226, April 1, 2004) of the subject 
five-year review was adequate and that 
the respondent interested party group 
response was inadequate. The 
Commission did not find any other 
circumstances that would warrant 
conducting a full review.1 Accordingly, 
the Commission determined that it 
would conduct an expedited review 
pursuant to section 751(c)(3) of the Act.2

Staff report.—A staff report 
containing information concerning the 
subject matter of the review will be 
placed in the nonpublic record on 
August 2, 2004, and made available to 
persons on the Administrative 
Protective Order service list for this 
review. A public version will be issued 
thereafter, pursuant to section 
207.62(d)(4) of the Commission’s rules. 

Written submissions.—As provided in 
section 207.62(d) of the Commission’s 
rules, interested parties that are parties 
to the review and that have provided 
individually adequate responses to the 
notice of institution,3 and any party 
other than an interested party to the 
review may file written comments with 
the Secretary on what determination the 
Commission should reach in the review. 
Comments are due on or before August 
5, 2004, and may not contain new 
factual information. Any person that is 
neither a party to the five-year review 
nor an interested party may submit a 
brief written statement (which shall not 
contain any new factual information) 
pertinent to the review by August 5, 
2004. However, should the Department 
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of Commerce extend the time limit for 
its completion of the final results of its 
review, the deadline for comments 
(which may not contain new factual 
information) on Commerce’s final 
results is three business days after the 
issuance of Commerce’s results. If 
comments contain business proprietary 
information (BPI), they must conform 
with the requirements of sections 201.6, 
207.3, and 207.7 of the Commission’s 
rules. The Commission’s rules do not 
authorize filing of submissions with the 
Secretary by facsimile or electronic 
means, except to the extent permitted by 
section 201.8 of the Commission’s rules, 
as amended, 67 FR 68036 (November 8, 
2002).

In accordance with sections 201.16(c) 
and 207.3 of the rules, each document 
filed by a party to the review must be 
served on all other parties to the review 
(as identified by either the public or BPI 
service list), and a certificate of service 
must be timely filed. The Secretary will 
not accept a document for filing without 
a certificate of service.

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.62 of the Commission’s rules.

Issued: July 13, 2004. 
By order of the Commission. 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–16273 Filed 7–16–04; 8:45 am] 
BILLING CODE 7020–20–P

INTERNATIONAL TRADE 
COMMISSION 

[Inv. No. 337–TA–512] 

In the Matter of Certain Light-Emitting 
Diodes and Products Containing 
Same; Notice of Commission Decision 
Not To Review an Initial Determination 
Terminating the Investigation as to 
One Respondent on the Basis of a 
Settlement Agreement

AGENCY: International Trade 
Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review the presiding administrative law 
judge’s (‘‘ALJ’s’’) initial determination 
(‘‘ID’’) (Order No. 3) terminating the 
above-captioned investigation as to 
respondent American Opto Plus, Inc. 
(‘‘AOP’’) on the basis of a settlement 
agreement.
FOR FURTHER INFORMATION CONTACT: 
Wayne Herrington, Esq., Office of the 
General Counsel, U.S. International 

Trade Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205–3090. Copies of theALJ’s ID and all 
other nonconfidential documents filed 
in connection with this investigation are 
or will be available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone 202–
205–2000. General information 
concerning the Commission may also be 
obtained by accessing its Internet server 
(http://www.usitc.gov). The public 
record for this investigation may be 
viewed on the Commission’s electronic 
docket (EDIS) at http://edis.usitc.gov. 
Hearing-impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202–
205–1810.
SUPPLEMENTARY INFORMATION: The 
Commission instituted this investigation 
on June 10, 2004, based on a complaint 
filed by OSRAM GmbH and OSRAM 
Opto Semiconductors GmbH, both of 
Germany. 69 FR 32609 (June 10, 2004). 
The complaint, as supplemented, 
alleged violations of section 337 of the 
Tariff Act of 1930 in the importation 
into the United States, the sale for 
importation, and the sale within the 
United States after importation of 
certain light-emitting diodes and 
products containing same by reason of 
infringement of claims 1, 3, 6, 7, and 
10–13 of U.S. Patent No. 6,066,861; 
claims 1, 3, 6, 7, 10–13, and 15 of U.S. 
Patent No. 6,245,259; claims 1–2, 6–7, 
11–12, and 15 of U.S. Patent No. 
6,277,301; claims 1, 5–10, and 13–16 of 
U.S. Patent No. 6,376,902; claims 1 and 
5–8 of U.S. Patent No. 6,469,321; claims 
1, 5–8, 10–13, and 16–19 of U.S. Patent 
No. 6,573,580; claim 4 of U.S. Patent 
No. 6,576,930; claims 2–5, 7, and 10 of 
U.S. Patent No. 6,592,780; and claims 1, 
3, 6–7, 10, 12–15, 17, and 21 of U.S. 
Patent No. 6,613,247. The complaint 
and notice of investigation named three 
respondents, including respondent 
AOP. 

On June 8, 2004, complainants and 
respondent AOP filed a joint motion 
pursuant to Commission rules 210.21(a) 
and (b) to terminate the investigation as 
to AOP on the basis of a settlement 
agreement. The Commission 
investigative attorney supported the 
motion. On June 21, 2004, the ALJ 
issued the subject ID terminating the 
investigation as to AOP on the basis of 
a settlement agreement. No petitions for 
review of the ID were filed. 

The authority for the Commission’s 
determination is contained in section 

337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in 
section 210.42 of the Commission’s 
Rules of Practice and Procedure (19 CFR 
210.42).

By order of the Commission. 
Issued: July 14, 2004. 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–16353 Filed 7–16–04; 8:45 am] 
BILLING CODE 7020–02–P

INTERNATIONAL TRADE 
COMMISSION 

[Inv. No. 337–TA–506] 

In the Matter of Certain Optical Disk 
Controller Chips and Chipsets and 
Products Containing Same, Including 
DVD Players and PC Optical Storage 
Devices; Notice of Commission 
Decision Not To Review an Initial 
Determination Amending the 
Complaint and Notice of Investigation 
To Add Nine Additional Respondents

AGENCY: U.S. International Trade 
Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review the presiding administrative law 
judge’s (‘‘ALJ’s’’) initial determination 
(‘‘ID’’) amending the complaint and 
notice of investigation to add nine 
additional respondents.
FOR FURTHER INFORMATION CONTACT: 
Clara Kuehn, Esq., Office of the General 
Counsel, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205–3012. Copies of the ALJ’s ID and all 
other nonconfidential documents filed 
in connection with this investigation are 
or will be available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205–2000. General information 
concerning the Commission may also be 
obtained by accessing its Internet server 
(http://www.usitc.gov). The public 
record for this investigation may be 
viewed on the Commission’s electronic 
docket (EDIS–ON–LINE) at http://
edis.usitc.gov. Hearing-impaired 
persons are advised that information on 
this matter can be obtained by 
contacting the Commission’s TDD 
terminal on (202) 205–1810.
SUPPLEMENTARY INFORMATION: The 
Commission instituted this investigation 
on April 14, 2004, based on a complaint 
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filed on behalf of Zoran Corporation and 
Oak Technology, Inc. both of 
Sunnyvale, CA (collectively 
‘‘complainants’’). 69 FR 19876. The 
complaint, as supplemented, alleged 
violations of section 337 of the Tariff 
Act of 1930 in the importation into the 
United States, the sale for importation, 
and the sale within the United States 
after importation of certain optical disk 
controller chips and chipsets and 
products containing same, including 
DVD players and PC optical storage 
devices, by reason of infringement of 
claims 1–12 of U.S. Patent No. 
6,466,736, claims 1–3 of U.S. Patent No. 
6,584,527, and claims 1–35 of U.S. 
Patent No. 6,546,440. The notice of 
investigation identified 12 respondents. 
On June 7, 2004, the ALJ issued an ID 
(Order No. 5) terminating the 
investigation as to two respondents on 
the basis of a consent order and 
settlement agreement. 

On June 10, 2004, complainants filed 
a motion to amend the complaint and 
notice of investigation, pursuant to 
Commission rule 210.14(b), to add nine 
additional respondents: (1) Artronix 
Technology, Inc. of Brea, CA; (2) ASUS 
Computer International of Fremont, CA; 
(3) Audiovox Corporation of 
Hauppauge, NY; (4) EPO Science & 
Technology, Inc. of Taipei, Taiwan; (5) 
Initial Technology, Inc. of La Verne, CA; 
(6) Micro-Star International Co., Ltd. of 
Taipei Hsein, Taiwan; (7) MSI Computer 
Corp. of City of Industry, CA; (8) Shinco 
Digital Technology, Ltd. of Jiangsu, 
China; and (9) Ultima Electronics 
Corporation of Taipei, Taiwan. 

On June 21, 2004, the Commission 
investigative attorney filed a response 
supporting the motion. On the same 
day, attorneys representing the twelve 
respondents named in the notice of 
investigation filed a response opposing 
the motion. On June 21, 2004, 
complainants filed a letter containing 
copies of certain material cited in the 
motion. 

On June 22, 2004, the ALJ issued an 
ID (Order No. 7) granting the motion to 
amend the complaint and notice of 
investigation. No petitions for review of 
the ID were filed. 

The authority for the Commission’s 
determination is contained in section 
337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in 
section 210.42 of the Commission’s 
Rules of Practice and Procedure (19 CFR 
210.42).

Issued: July 13, 2004.

By order of the Commission. 
Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–16288 Filed 7–16–04; 8:45 am] 
BILLING CODE 7020–02–P

INTERNATIONAL TRADE 
COMMISSION 

Sunshine Act Meeting; Notice

AGENCY HOLDING THE MEETING: United 
States International Trade Commission.
TIME AND DATE: July 22, 2004 at 10 a.m.
PLACE: Room 101, 500 E Street SW., 
Washington, DC 20436, Telephone: 
(202) 205–2000.
STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agenda for future meetings: none. 
2. Minutes. 
3. Ratification List. 
4. Inv. No. 731–TA–130 (Second 

Review)(Chloropicrin from China)—
briefing and vote. (The Commission is 
currently scheduled to transmit its 
determination and Commissioners’ 
opinions to the Secretary of Commerce 
on or before August 3, 2004.) 

5. Inv. Nos. 731–TA–1084–1087 
(Preliminary)(Purified 
Carboxymethylcellulose from Finland, 
Mexico, Netherlands, and Sweden)—
briefing and vote. (The Commission is 
currently scheduled to transmit its 
determination to the Secretary of 
Commerce on or before July 26, 2004; 
Commissioners’ opinions are currently 
scheduled to be transmitted to the 
Secretary of Commerce on or before 
August 2, 2004.) 

6. Outstanding action jackets: none. 
In accordance with Commission 

policy, subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting.

Issued: July 14, 2004. 
By order of the Commission: 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–16405 Filed 7–15–04; 9:23 am] 
BILLING CODE 7020–02–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-day notice of information 
collection under review: survey on 
sexual violence. 

The Department of Justice (DOJ), 
Office of Justice Programs, has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until September 17, 2004. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Tim Hughes, Bureau of 
Justice Statistics, 810 Seventh Street, 
NW., Washington DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
New collection. 

(2) Title of the Form/Collection: 
Survey on Sexual Violence. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Numbers: SSV1, SSV2, 
SSV3, SSV4, SSV5, SSV6. U.S. 
Department of Justice, Office of Justice 
Programs, Bureau of Justice Statistics. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: State, local, or tribal 
government. Other: Federal government, 
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business or other for-profit, not-for-
profit institutions. The data will be used 
to develop estimates for the incidence 
and prevalence of sexual assault within 
correctional facilities as required under 
the Prison Rape Elimination Act of 2003 
(Public Law 108–79). 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated that 761 
respondents will complete each form 
within 90 minutes. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: There are an estimated 1,522 
total annual burden hours associated 
with this collection.
FOR FURTHER INFORMATION CONTACT: 
Brenda E. Dyer, Clearance Officer, 
United States Department of Justice, 
Justice Management Division, Policy 
and Planning Staff, Patrick Henry 
Building, Suite 1600, 601 D Street, NW., 
Washington, DC 20530.

Dated: July 14, 2004. 
Brenda E. Dyer, 
Clearance Officer, Department of Justice.
[FR Doc. 04–16313 Filed 7–16–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60–Day notice of information 
collection under review: Victims of 
Crime Act, Victim Compensation Grant 
Program, State Performance Report. 

The Department of Justice (DOJ), 
Office of Justice Programs, has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until September 17, 2004. 
This process is conducted in accordance 
with 5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Toni Thomas, Office for 
Victims of Crime, 810 Seventh Street, 
NW., Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses.
Overview of this information 

collection: 
(1) Type of Information Collection: 

Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: 
Victims of Crime Act, Victim 
Compensation Grant Program, State 
Performance Report. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: OJP Admin 
Form 7390/6. U.S. Department of 
Justice, Office of Justice Programs, 
Office for Victims of Crime. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: State, Government. 
The form is used by State Government 
to submit Annual Performance Report 
data about claims for victim 
compensation. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated that 53 
respondents will complete each form 
within 2 hours. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: There are an estimated 106 
total annual burden hours associated 
with this collection. 

If additional information is required 
contact: Brenda E. Dyer, Clearance 
Officer, United States Department of 
Justice, Justice Management Division, 
Policy and Planning Staff, Patrick Henry 

Building, Suite 1600, 601 D Street, NW., 
Washington, DC 20530.

Dated: July 14, 2004. 
Brenda E. Dyer, 
Clearance Officer, Department of Justice.
[FR Doc. 04–16314 Filed 7–16–04; 8:45 am] 
BILLING CODE 4410–08–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,753] 

American Furniture Company, Inc., A 
Division of La-Z-Boy, Inc., Including 
Leased Workers of Ameristaff and 
Randstad, Martinsville, VA; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on May 
21, 2004, applicable to workers of 
American Furniture Company, Inc., a 
division of La-Z-Boy, Inc., including 
leased workers of Ameristaff and 
Randstad, Martinsville, Virginia. The 
notice was published in the Federal 
Register on June 17, 2004 (69 FR 33942). 

At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. The 
workers are engaged in the production 
of case goods and upholstered furniture. 

New findings show that there was a 
previous certification, TA–W–40,316, 
issued on April 12, 2002, for workers of 
American Furniture Co., Martinsville, 
Virginia who were engaged in 
employment related to the production of 
case goods and upholstered furniture. 
That certification expired on April 12, 
2004. To avoid an overlap in worker 
group coverage, the certification is being 
amended to change the impact date 
from April 19, 2003 to April 13, 2004, 
for workers of the subject firm. 

The amended notice applicable to 
TA–W–54,753 is hereby issued as 
follows:

All workers of American Furniture 
Company, Inc., a division of La-Z-Boy, 
including leased workers of Ameristaff and 
Randstad, Martinsville, Virginia, who became 
totally or partially separated from 
employment on or after April 13, 2004, 
through May 21, 2006, are eligible to apply 
for adjustment assistance under section 223 
of the Trade Act of 1974.
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Signed at Washington, DC this 30th day of 
June 2004. 
Richard Church, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16297 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–55,111] 

Cemco, Inc., Whitesburg, TN; Notice of 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, as amended, an 
investigation was initiated on June 16, 
2004, in response to a petition filed by 
the company on behalf of workers at 
Cemco, Inc., Whitesburg, Tennessee. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated.

Signed at Washington, DC this 28th day of 
June, 2004. 
Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16292 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,572] 

GE Consumer Finance America, A 
Subsidiary of GE Capital Corporation, 
Canton, OH; Dismissal of Application 
for Reconsideration 

Pursuant to 29 CFR 90.18(C), an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
GE Consumer Finance America, a 
subsidiary of GE Capital Corporation, 
Canton, Ohio. The application 
contained no new substantial 
information which would bear 
importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.

TA–W–54,572; GE Consumer Finance 
America, a subsidiary of GE Capital 
Corporation, Canton, Ohio (July 8, 2004).

Signed at Washington, DC, this 9th day of 
July, 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–16299 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–55,083] 

Hawk Motors, A Division of the Hawk 
Corporation, Alton, IL; Notice of 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, as amended, an 
investigation was initiated on June 16, 
2004 in response to a petition filed by 
a company official on behalf of workers 
at Hawk Motors, a division of the Hawk 
Corporation, Alton, Illinois. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
the investigation has been terminated.

Signed at Washington, DC this 29th day of 
June 2004 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16294 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,882] 

Interface Fabrics Elkin, Inc, d/b/a 
INTEK, a Subsidiary of Interface, Inc., 
Now Known as Interface Fabrics South 
at Aberdeen d/b/a INTEK d/b/a INTEK 
Marketing, Aberdeen NC; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance and Negative 
Determination Regarding Eligibility To 
Apply for Alternative Trade Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued Amended 
Certification Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance and Negative Determination 
Regarding Eligibility to Apply for 
Alternative Trade Adjustment 
Assistance on May 28, 2004, applicable 
to workers of Interface Fabrics Elkin, 
Inc., d/b/a Intek, a subsidiary of 
Interface, Inc., Aberdeen, North 
Carolina. The notice was published in 

the Federal Register on June 17, 2004 
(69 FR 33942). 

At the request of a company official, 
the Department reviewed the 
certification for workers of the subject 
firm. The workers are engaged in the 
production of furniture fabrics. 

New information shows that Interface 
Fabrics Elkin, Inc., d/b/a Intek, a 
subsidiary of Interface, Inc. became 
known as Interface Fabrics South at 
Aberdeen, d/b/a Intek, d/b/a Intek 
Marketing following a re-organization in 
2003–2004. Workers separated from 
employment as the subject firm had 
their wages reported under a separate 
unemployment insurance (UI) tax 
account for Interface Fabrics South at 
Aberdeen, d/b/a Intek, d/b/a Intek 
Marketing. 

Accordingly, the Department is 
amending this certification to properly 
reflect this matter. 

The intent of the Department’s 
certification is to include all workers of 
Interface Fabrics Elkin, Inc., d/b/a Intek, 
a subsidiary of Interface, Inc., now 
known as Interface Fabrics South at 
Aberdeen, d/b/a Intek, d/b/a Intek 
Marketing who were adversely affected 
by increased imports. 

The amended notice applicable to 
TA–W–54,882 is hereby issued as 
follows:

‘‘All workers of Interface Fabrics Elkin, 
Inc., d/b/a Intek, a subsidiary of Interface, 
Inc., now known as Interface Fabrics South 
at Aberdeen, d/b/a Intek, d/b/a Intek 
Marketing, Aberdeen, North Carolina, who 
became totally or partially separated from 
employment on or after May 5, 2003, through 
May 28, 2006, are eligible to apply for 
adjustment assistance under Section 223 of 
the Trade Act of 1974.’’ I further determine 
that all workers of Interface Fabrics Elkin, 
Inc., d/b/a Intek, a subsidiary of Interface, 
Inc., now known as Interface Fabrics South 
at Aberdeen, d/b/a Intek, d/b/a Intek 
Marketing, Aberdeen, North Carolina are 
denied eligibility to apply for alternative 
trade adjustment assistance under section 
246 of the Trade Act of 1974.

Signed at Washington, DC this 7th day of 
July 2004. 

Richard Church, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16296 Filed 7–16–04; 8:45 am] 

BILLING CODE 4510–30–P
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DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,955] 

Phoenix Lace Cutting, Inc., North 
Bergen, NJ; Notice of Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on May 21, 2004 in response to 
a worker petition which was filed by the 
New Jersey Trade Coordinator on behalf 
of workers at Phoenix Lace Cutting, Inc., 
North Bergen, New Jersey. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
the investigation has been terminated.

Signed in Washington, DC this 29th day of 
June, 2004. 

Richard Church, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16295 Filed 7–16–04; 8:45 am] 

BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,243] 

Tateishi of America, Inc., Pineville, NC; 
Dismissal of Application for 
Reconsideration 

Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
Tateishi of America, Inc., Pineville, 
North Carolina. The application 
contained no new substantial 
information which would bear 
importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.

TA–W–54,243; Tateishi of America, Inc., 
Pineville, North Carolina (July 7, 2004).

Signed at Washington, DC this 9th day of 
July 2004. 

Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–16301 Filed 7–16–04; 8:45 am] 

BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–55,090] 

Vishay Dale Electronics, Thick Film 
Division, Norfolk, NE; Notice of 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, as amended, an 
investigation was initiated on June 16, 
2004, in response to a petition filed by 
a state representative on behalf of 
workers at Vishay Dale Electronics, 
Thick Film Division, Norfolk, Nebraska. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated.

Signed at Washington, DC this 28th day of 
June, 2004. 
Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–16293 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,650] 

Wright Express LLC, a Subsidiary of 
Cendant Corporation Quality 
Assurance Department, South 
Portland, ME; Dismissal of Application 
for Reconsideration 

Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
Wright Express LLC., a subsidiary of 
Cendant Corporation, Quality Assurance 
Department, South Portland, Maine. The 
application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.
TA–W–54,650; Wright Express LLC a 

subsidiary of Cendant Corporation Quality 
Assurance Department South Portland, 
Maine (July 8, 2004)

Signed at Washington, DC this 9th day of 
July 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–16298 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–54,330] 

Allied Holdings, Inc., Decatur, GA; 
Dismissal of Application for 
Reconsideration 

Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
Allied Holdings, Inc., Decatur, Georgia. 
The application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.
TA–W–54,330; Allied Holdings, Inc. Decatur, 

Georgia (July 7, 2004).

Signed at Washington, DC this 9th day of 
July 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–16300 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration 

[Docket No. ICR 1218–0226(2004)] 

Standard on Manlifts; Extension of the 
Office of Management and Budget’s 
(OMB) Approval of Information 
Collection (Paperwork) Requirements

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor.
ACTION: Request for comment.

SUMMARY: OSHA solicits comments 
concerning its proposal to extend OMB 
approval of the Information Collection 
requirement contained in the Standard 
on Manlifts (29 CFR 1910.68(e)). The 
information collected is used by 
employers and employees where 
manlifts are operated. The purpose of 
the requirement is to reduce employee’s 
risk of death or serious injury by 
ensuring that manlifts are in safe 
operating condition.
DATES: Comments must be submitted by 
the following dates: 

Hard Copy: Your comments must be 
submitted (postmarked or received) by 
September 17, 2004. 

Facsimile and electronic 
transmission: Your comments must be 
received by September 17, 2004.
ADDRESSES: 
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I. Submission of Comments 

Electronic: OSHA permits electronic 
submission of comments through its 
Web site at http://ecomments.osha.gov; 
please include Docket No. ICR–1218–
0226(2004) on the subject line of the 
message. If one would like to submit 
additional materials to be associated 
with a comment submitted 
electronically, they should be sent, in 
triplicate hard copy, to the OSHA 
Docket Office at the above address. 
These materials must clearly identify 
the sender’s name, date, subject, and 
docket number to enable the Agency to 
attach them to the appropriate 
comments. 

Facsimile: OSHA allows facsimile 
transmission of comments that are 10 
pages or fewer in length (including 
attachments). Send these comments, 
identified with Docket No. ICR–1218–
0226(2004) to the OSHA Docket Office 
at (202) 693–1648; hard copies of these 
comments are not required. Commenters 
may submit attachments to their 
comments, such as studies and journal 
articles, in triplicate hard copy to the 
OSHA Docket Office at the above 
address instead of transmitting facsimile 
copies of these materials. These 
materials must clearly identify the 
sender’s name, date, subject, and docket 
number so that the Agency can attach 
them to the appropriate comments. 

Regular mail, express delivery, hand 
delivery, and messenger service: Submit 
three copies of comments (including 
attachments) to the OSHA Docket 
Office, Docket No. ICR–1218–
0226(2004), Technical Data Center, 
Room N–2625, OSHA, U.S. Department 
of Labor, 200 Constitution Ave., NW., 
Washington, DC 20210; telephone (202) 
693–2350. Please contact the OSHA 
Docket Office at (202) 693–2350 for 
information about security procedures 
concerning the delivery of material by 
express delivery, hand delivery, and 
messenger service. The hours of 
operation for the OSHA Docket Office 
and Department of Labor are 8:15 a.m. 
to 4:45 p.m., e.s.t.

II. Obtaining Copies of the Supporting 
Statement for the Information 
Collection Request 

The Supporting Statement for the 
Information Collection Request (ICR) is 
available for downloading from OSHA’s 
Web site at http://www.osha.gov. The 
complete ICR, containing the OMB 
Form 83–I, Supporting Statement, and 
attachments, is available for inspection 
and copying in the OSHA Docket Office, 
at the address listed above. A printed 
copy of the ICR can be obtained by 

contacting Theda Kenney at (202) 693–
2222.
FOR FURTHER INFORMATION CONTACT: 
Theda Kenney, Directorate of Standards 
and Guidance, OSHA, U.S. Department 
of Labor, Room N–3609, 200 
Constitution Avenue, NW., Washington, 
DC 20210; telephone (202) 693–2222.
SUPPLEMENTARY INFORMATION: 

I. Submission of Comments on this 
Notice and Internet Access to 
Comments and Submissions 

You may submit comments in 
response to this document by (1) hard 
copy, (2) fax transmission (facsimile), or 
(3) electronically through the OSHA 
Web page. Please note that you cannot 
attach materials such as studies or 
journal articles to electronic comments. 
If you have additional materials, you 
must submit three copies of them to the 
OSHA Docket Office at the address 
above. The additional materials must 
clearly identify your electronic 
comments by name, date, subject and 
docket number so that we can attach 
them to your comments. Because of 
security related problems there may be 
a significant delay in the receipt of 
comments by regular mail. Please 
contact the OSHA Docket Office at (202) 
693–2350 for information about security 
procedures concerning the delivery of 
materials by express delivery, hand 
delivery and messenger service. 

II. Background 

The Department of Labor, as part of its 
continuing effort to reduce paperwork 
and respondent (i.e., employer) burden, 
conducts a preclearance consultation 
program to provide the public with an 
opportunity to comment on proposed 
and continuing information collection 
requirements in accordance with the 
Paperwork Reduction Act of 1995 
(PRA–95) (44 U.S.C. 3506(c)(2)(A)). 

This program ensures that 
information is in the desired format, 
reporting burden (time and costs) is 
minimal, collection instruments are 
clearly understood, and OSHA’s 
estimate of the information collection 
burden is correct. The Occupational 
Safety and Health Act of 1970 (the Act) 
authorizes information collection by 
employers as necessary or appropriate 
for enforcement of the Act or for 
developing information regarding the 
causes and prevention of occupational 
injuries, illnesses, and accidents (29 
U.S.C. 657). 

29 CFR 1910.68(e) requires that each 
manlift be inspected at least once every 
30 days. The manlift inspection is to 
cover at least the following items: Steps; 
step fastenings; rails; rail supports and 

fastenings; rollers and slides; belt and 
belt tension; handholds and fastenings; 
floor landings; guardrails; lubrication; 
limit switches; warning signs and lights; 
illumination; drive pulley; bottom (boot) 
pulley and clearance; pulley supports; 
motor; driving mechanism; brake; 
electrical switches; vibration and 
misalignment; and any ‘‘skip’’ on the up 
or down run when mounting a step 
(indicating worn gears). A certification 
record of the inspection must be made 
upon completion of the inspection. The 
record must contain the date of the 
inspection, the signature of the person 
who performed the inspection, and the 
serial number or other identifier of the 
inspected manlift. The record provides 
assurance to employers, employees, and 
compliance officers that manlifts were 
inspected as required by the Standard. 
The inspections are made to keep 
equipment in safe operating condition, 
thereby preventing manlift failure while 
carrying employees to elevated 
worksites. These records also provide 
the most efficient means for the 
compliance officers to determine that an 
employer is complying with the 
Standard. 

III. Special Issues for Comment 

OSHA has a particular interest in 
comments on the following issues: 

• Whether the proposed information 
collection requirements are necessary 
for the proper performance of the 
Agency’s functions, including whether 
the information is useful; 

• The accuracy of OSHA’s estimate of 
the burden (time and costs) of the 
information-collection requirements, 
including the validity of the 
methodology and assumptions used; 

• The quality, utility, and clarity of 
the information collected; and 

• Ways to minimize the burden on 
employers who must comply; for 
example, by using automated or other 
technological information collection 
and -transmission techniques.

IV. Proposed Actions 

OSHA is proposing to extend the 
information collection requirement in 
the Manlifts Standard (29 CFR 
1910.68(e)). The Agency will summarize 
the comments submitted in response to 
this notice, and will include this 
summary in its request to OMB to 
extend the approval of the information 
collection requirement. 

Type of Review: Extension of 
currently approved information 
collection requirements. 

Title: Standard on Manlifts (29 CFR 
1910.68(e)). 

OMB Number: 1218–0226. 
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Affected Public: Business or other for-
profit; not-for-profit institutions; Federal 
government; State, local, or tribal 
governments. 

Number of Respondents: 3,000. 
Frequency of Recordkeeping: 

Monthly. 
Average Time per Response: Varies 

from 2 minutes (.03 hour) for an 
employer to disclose the inspection 
certification record to 1 hour to inspect 
a manlift. 

Total Annual Hours Requested: 
37,801. 

Estimated Cost (Operation and 
Maintenance): $0. 

V. Authority and Signature 

John L. Henshaw, Assistance 
Secretary of Labor for Occupational 
Safety and Health, directed the 
preparation of this notice. The authority 
for this notice is the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3506), 
and Secretary of Labor’s Order No. 5–
2002 (67 FR 65008).

Signed at Washington, DC, on July 13, 
2004. 
John L. Henshaw, 
Assistant Secretary of Labor.
[FR Doc. 04–16338 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–26–M

DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration 

[Docket No. ICR–1218–0232(2004)] 

Crawler, Locomotive, and Truck 
Cranes; Extension of the Office of 
Management and Budget’s (OMB) 
Approval of Information-Collection 
(Paperwork) Requirements

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor.
ACTION: Request for comment.

SUMMARY: OSHA solicits comments 
concerning its request for an extension 
of the information collection 
requirements contained in its Crawler, 
Locomotive, and Truck Crane in 
Construction Standard (29 CFR 
1926.550(b)(2)); The purpose of the 
provision is to prevent employees from 
using unsafe cranes, thereby, reducing 
their risk of death or serious injury 
caused by a crane failure.
DATES: Comments must be submitted by 
the following dates: 

Hard Copy: Your comments must be 
submitted (postmarked or received) by 
September 17, 2004. 

Facsimile and electronic: Your 
comments must be submitted 

(postmarked or received) September 17, 
2004.
ADDRESSES:

I. Submission of Comments 

Regular mail, express delivery, hand-
delivery, and messenger service: Submit 
your comments and attachments to the 
OSHA Docket Office, Docket No. ICR–
1218–0232(2004), Room N–2625, 
OSHA, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210. OSHA Docket Office and 
Department of Labor hours of operation 
are 8:15 a.m. to 4:45 p.m., e.s.t. 

Facsimile: If your comments, 
including any attachments, are 10 pages 
or fewer, you may fax them to the OSHA 
Docket Office at (202) 693–1648. You 
must include the docket number of this 
document, Docket No. ICR 1218–
0232(2004), in your comments. 

Electronic: You may submit 
comments, but not attachments, through 
the internet at http://
ecomments.osha.gov/. 

II. Obtaining Copies of the Supporting 
Statement for the Information 
Collection Request 

The Supporting Statement for the 
Information Collection Request is 
available for downloading from OSHA’s 
Web site at http://www.osha.gov. The 
supporting statement is available for 
inspection and copying in the OSHA 
Docket Office, at the address listed 
above. A printed copy of the supporting 
statement can be obtained by contacting 
Todd Owen at (202) 693–2222.
FOR FURTHER INFORMATION CONTACT: 
Noah Connell, Directorate of 
Construction, OSHA, U.S. Department 
of Labor, Room N–3467, 200 
Constitution Avenue, NW., Washington, 
DC 20210; telephone: (202) 693–2345.

SUPPLEMENTARY INFORMATION: 

I. Submission of Comments in This 
Notice and Internet Access To 
Comments and Submissions 

You may submit comments in 
response to this document by (1) hard 
copy, (2) fax transmission (facsimile), or 
(3) electronically through the OSHA 
Web page. Please note that you cannot 
attach materials such as studies or 
journal articles to electronic comments. 
If you have additional materials, you 
must submit three copies of them to the 
OSHA Docket Office at the address 
above. The additional materials must 
clearly identify your electronic 
comments by name, date, subject and 
docket number so that we can attach 
them to your comments. Because of 
security-related problems there may be 
a significant delay in the receipt of 

comments by regular mail. Please 
contact the OSHA Docket Office at (202) 
693–2350 for information about security 
procedures concerning the delivery of 
material by express delivery, hand 
delivery and messenger service. 

II. Background 

The Department of Labor, as part of its 
containing effort to reduce paperwork 
and respondent (i.e., employer) burden, 
conducts a preclearance consultation 
program to provide the public with an 
opportunity to comment on proposed 
and continuing information-collection 
requirements in accordance with the 
Paperwork Reduction Act of 1995 
(PRA–95) (44 U.S.C. 3506(c)(2)(A)). This 
program ensures that information is in 
the desired format, reporting burden 
(time and cost) is minimal, collection 
instruments are clearly understood, and 
OSHA’s estimate of the information-
collection burden is correct. 

The Crawler, Locomotive, and Truck 
Crane Standard (i.e., ‘‘the Standard’’) 
specifies the following paperwork 
requirements. 

Paragraph (b)(2) of § 29 CFR 1926.55 
requires the employer to prepare and 
maintain a certification record which 
includes the date on which critical 
crane items were inspected, the 
signature of the person who performed 
the inspection, and the serial number or 
other identifier of the crane inspected as 
specified in ANSI B30.5–1968, Safety 
Code of Crawler, Locomotive and Truck 
Cranes. The most recent certification 
record shall be maintained on file until 
a new one is prepared. 

Establishing and maintaining written 
records of the monthly inspections 
informs employers and employees 
regarding serious, life threatening 
equipment failure. 

III. Special Issues for Comment 

OSHA has a particular interest in 
comments on the following issues: 

• Whether the proposed information-
collected requirements are necessary for 
the proper performance of the Agency’s 
functions to protect workers, including 
whether the information is useful;

• The accuracy of OSHA’s estimate of 
the burden (time and costs) of the 
information collection requirements, 
including the validity of the 
methodology and assumptions used; 

• The quality, utility, and clarity of 
the information collected; and 

• Ways to minimize the burden on 
employers who must comply; for 
example, by using automated or other 
technological information-collection 
and transmission techniques. 
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IV. Proposed Actions 

OSHA is proposing to extend OMB’s 
previous approval of the recordkeeping 
(paperwork) requirement specified in 
paragraph (b)(2) of the Crawler, 
Locomotive, and Truck Crane Standard 
(29 CFR 1926.550). The Agency will 
summarize the comments submitted in 
response to this notice, and will include 
this summary in its request to OMB to 
extend the approval of this information-
collection requirement. 

Type of Review: Extension of 
currently approved information-
collection requirements. 

Title: Crawler, Locomotive, and Truck 
Crane Standard. 

OMB Number: 1218–0232. 
Affected Public: Business or other for-

profit; not-for-profit institutions; Federal 
government; State, local or tribal 
governments. 

Number of Respondents: 16,581. 
Frequency of Response: Monthly. 
Total Responses: 198,972. 
Average Time per Response: 30 

minutes (.50 hour). 
Estimated Total Burden Hours: 

99,486. 
Estimated Cost (Operation and 

Maintenance): $0. 

V. Authority and Signature 

John L. Henshaw, Assistant Secretary 
of Labor for Occupational Safety and 
Health, directed the preparation of this 
notice. The authority for this notice is 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3506) and Secretary of 
Labor’s Order No. 5–2002 (67 FR 
65008).

Signed at Washington, DC on July 13, 2004. 
John L. Henshaw, 
Assistant Secretary of Labor.
[FR Doc. 04–16339 Filed 7–16–04; 8:45 am] 
BILLING CODE 4510–26–M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Meetings of Humanities Panel

AGENCY: The National Endowment for 
the Humanities.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92–463, as amended), notice is 
hereby given that the following 
meetings of the Humanities Panel will 
be held at the Old Post Office, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506.
FOR FURTHER INFORMATION CONTACT: 
Daniel Schneider, Advisory Committee 
Management Officer, National 

Endowment for the Humanities, 
Washington, DC 20506; telephone (202) 
606–8322. Hearing-impaired individuals 
are advised that information on this 
matter may be obtained by contacting 
the Endowment’s TDD terminal on (202) 
606–8282.
SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications 
for financial assistance under the 
National Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by the 
grant applicants. Because the proposed 
meetings will consider information that 
is likely to disclose trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential and/or information of a 
personal nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the 
Chairman’s Delegation of Authority to 
Close Advisory Committee meetings, 
dated July 19, 1993, I have determined 
that these meetings will be closed to the 
public pursuant to subsections (c)(4), 
and (6) of section 552b of title 5, United 
States Code.

1. Date: August 2, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for African and Near 
Eastern Studies in Fellowships, 
submitted to the Division of Research 
Programs at the May 1, 2004, deadline.

2. Date: August 3, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for American History and 
Studies I in Fellowships, submitted to 
the Division of Research Programs at the 
May 1, 2004, deadline.

3. Date: August 3, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 415. 
Program: This meeting will review 

applications for American History and 
Studies II in Fellowships, submitted to 
the Division of Research Programs at the 
May 1, 2004, deadline.

4. Date: August 4, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Film, Media and 
Technology in Fellowships, submitted 
to the Division of Research Programs at 
the May 1, 2004, deadline.

5. Date: August 5, 2004. 
Time: 8:30 a.m. to 5 p.m. 

Room: 315. 
Program: This meeting will review 

applications for Music in Fellowships, 
submitted to the Division of Research 
Programs at the May 1, 2004, deadline.

6. Date: August 6, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Romance Studies in 
Fellowship, submitted to the Division of 
Research Programs at the May 1, 2004, 
deadline.

7. Date: August 9, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Sociology, 
Anthropology, and Psychology in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

8. Date: August 10, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Medieval and Early 
Modern Studies in Fellowships, 
submitted to the Division of Research 
Programs at the May 1, 2004, deadline.

9. Date: August 10, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 415. 
Program: This meeting will review 

applications for Ancient and Medieval 
Studies in Fellowships, submitted to the 
Division of Research Programs at the 
May 1, 2004, deadline.

10. Date: August 11, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Latin American Studies 
II in Fellowships, submitted to the 
Division of Research Programs at the 
May 1, 2004, deadline.

11. Date: August 12, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for American History III in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

12. Date: August 12, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 415. 
Program: This meeting will review 

applications for American Studies I in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

13. Date: August 13, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Political Science and 
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Jurisprudence in Fellowships, 
submitted to the Division of Research 
Programs at the May 1, 2004, deadline.

14. Date: August 16, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Religious Studies I in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

15. Date: August 17, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Philosophy I in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

16. Date: August 17, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 415. 
Program: This meeting will review 

applications for Philosophy II in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

17. Date: August 19, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Humanities and Society 
in Faculty Research Awards, submitted 
to the Division of Research Programs at 
the May 1, 2004, deadline.

18. Date: August 19, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 415. 
Program: This meeting will review 

applications for Comparative Literature 
and Literary Criticism in Fellowships, 
submitted to the Division of Research 
Programs at the May 1, 2004, deadline.

19. Date: August 20, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for Rhetoric, 
Communication, and Theater in 
Fellowships, submitted to the Division 
of Research Programs at the May 1, 
2004, deadline.

20. Date: August 30, 2004. 
Time: 8:30 a.m. to 5 p.m. 
Room: 315. 
Program: This meeting will review 

applications for NEH/JUSFC in 
Fellowships for Advanced Research on 
Japan, submitted to the Division of 
Research Programs at the May 1, 2004, 
deadline.

Daniel Schneider, 
Advisory Committee Management Officer.
[FR Doc. 04–16257 Filed 7–16–04; 8:45 am] 
BILLING CODE 7536–01–P

NATIONAL SCIENCE FOUNDATION

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Correction

AGENCY: National Science Foundation.
ACTION: Notice; correction.

SUMMARY: The National Science 
Foundation (NSF) published a 
document in the Federal Register of 
July 14, 2004, concerning request for 
comments on a proposed information 
collection. The document contained an 
incorrect title for the information 
collection.

FOR FURTHER INFORMATION CONTACT: 
Suzanne Plimpton on (703) 292–7556 or 
send e-mail to splimpto@nsf.gov. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 

Correction 

In the Federal Register of July 14, 
2004, in FR Doc. 04–15883, on page 
42217, third column, correct the title of 
the information collection to read: 
Monitoring for the National Science 
Foundation’s Math and Science 
Partnership (MSP) Program.

Dated: July 14, 2004. 
Suzanne H. Plimpton, 
Reports Clearance Officer, National Science 
Foundation.
[FR Doc. 04–16361 Filed 7–16–04; 8:45 am] 
BILLING CODE 7555–01–M

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50–275 and 50–323] 

Pacific Gas and Electric Co.; Notice of 
Partial Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Pacific Gas and 
Electric Company (the licensee) to 
partially withdraw its September 24, 
2002, application for proposed 
amendment to Facility Operating 
License Nos. DPR–80 and DPR–82 for 
the Diablo Canyon Power Plant, Unit 
Nos. 1 and 2, located in San Luis Obispo 
County, California. 

A portion of the proposed 
amendments would have revised 
Technical Specification 3.4.10, 
‘‘Pressurizer Safety Valves,’’ to allow 
pressurizer safety valve (PSV) loop seal 

temperature to be less than the lower 
design temperature during plant heatup 
and cooldown in Mode 3, and in Mode 
4 when any reactor coolant system cold 
leg temperature is greater than the low 
temperature overpressure protection 
arming temperature specified in the 
pressure temperature limits report, 
provided at least one Class 1 power 
operated relief valve is available and 
capable of providing automatic pressure 
relief. The loop seal revision was 
intended to allow gradual stabilization 
of the loop seal temperatures during 
plant heatups and cooldowns, and avoid 
having to partially drain the loop seals 
to establish the minimum design PSV 
inlet temperature. 

The Commission had previously 
issued a Notice of Consideration of 
Issuance of Amendment published in 
the Federal Register on December 24, 
2002 (67 FR 78522). However, by letter 
dated March 9, 2004, the licensee 
withdrew that portion of the proposed 
change. 

For further details with respect to this 
action, see the application for 
amendment dated September 24, 2002, 
and its supplement dated November 21, 
2003, and the licensee’s letter dated 
March 9, 2004, which withdrew a 
portion of the application for license 
amendment. Documents may be 
examined, and/or copied for a fee, at the 
NRC’s Public Document Room (PDR), 
located at One White Flint North, Public 
File Area O1 F21, 11555 Rockville Pike 
(first floor), Rockville, Maryland. 
Publicly available records will be 
accessible electronically from the 
Agencywide Documents Access and 
Management Systems (ADAMS) Public 
Electronic Reading Room on the internet 
at the NRC Web site, http://
www.nrc.gov/reading-rm/adams/html. 
Persons who do not have access to 
ADAMS or who encounter problems in 
accessing the documents located in 
ADAMS, should contact the NRC PDR 
Reference staff by telephone at 1–800–
397–4209, or 301–415–4737 or by e-mail 
to pdr@nrc.gov.

Dated at Rockville, Maryland, this 2nd day 
of July, 2004.

For the Nuclear Regulatory Commission. 

Girjia Shukla, 
Project Manager, Section 2, Project 
Directorate IV, Division of Licensing Project 
Management, Office of Nuclear Reactor 
Regulation.
[FR Doc. 04–16303 Filed 7–16–04; 8:45 am] 

BILLING CODE 7590–01–P
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1 15 U.S.C. 78s(b)(l).
2 17 CFR 240.19b–4.

3 See Securities Exchange Act Release No. 27753 
(March 1, 1990), 55 FR 8626 (March 8, 1990) (order 
approving File No. SR–Amex–89–29).

4 Citigroup Global Markets Holdings, Inc. 
(‘‘Citigroup’’) and Nihon Keizai Shimbun, Inc. 

(‘‘NKS’’) have entered into a non-exclusive license 
agreement providing for the use of the Nikkei 225 
by Citigroup and certain affiliates and subsidiaries 
in connection with certain securities including 
these Notes. NKS is not responsible and will not 
participate in the issuance and creation of the 
Notes.

5 The Notes are not sponsored, endorsed, sold or 
promoted by NKS. NKS is a recognized service with 
business information in Japan and publishes a large 
business daily, The Nihon Keizai Shimbon, and 
four other financial newspapers. NKS is not 
affiliated with a securities broker or dealer. The 
Index measures the composite price performance of 
selected Japanese stocks. The Index is currently 
based on the 225 Underlying Stocks trading on the 
Tokyo Stock Exchange (‘‘TSE’’) and represents a 
broad cross-section of Japanese industry. All 225 of 
the stocks underlying the index are stocks listed in 
the First Section of the TSE. Stocks listed in the 
First Section are among the most actively traded 
stocks on the TSE. The Index is a modified, price-
weighted index. Each component stock’s weight in 
the Index is based on its price per share rather than 
the total market capitalization of the issuers. NKS 
calculates the Index by multiplying the per share 
price of a component stock by the corresponding 
weighting factor for the stock (a ‘‘Weight Factor’’), 
calculating the sum of all these products and 
dividing that sum by a divisor. The divisor, initially 
set on May 16, 1949 at 225, was 23.156 as of July 
9, 2004, and is subject to periodic adjustments. 
Each Weight Factor is computed by dividing [yen] 
50 by the par value of the relevant component 
stock, so that the share price of each component 
stock when multiplied by its Weight Factor 
corresponds to a share price based on a uniform par 
value of [yen] 50. Each Weight Factor represents the 
number of shares of the related component stock, 
which are included in one trading unit of the Index. 
The stock prices used in the calculation of the 
Index are those reported by a primary market for 
the component stocks, which is currently the TSE.

6 Telephone conversation between Jeffrey Burns, 
Associate General Counsel, Amex, and Florence 
Harmon, Senior Special Counsel, Division, 
Commission, dated July 9, 2004 (removal of 
reference to ‘‘uncapped’’ participation since the 
Notes have an Upside Participation Rate expected 
to be 127%).

7 Id.
8 Id.

OVERSEAS PRIVATE INVESTMENT 
CORPORATION 

Sunshine Act Notice; Board of 
Directors Meeting

TIME AND DATE: Thursday, July 29, 2004, 
10 a.m. (Open Portion) 10:15 a.m. 
(Closed Portion)
PLACE: Offices of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, NW., Washington, DC.
STATUS: Meeting Open to the Public 
from 10 a.m. to 10:15 a.m. Closed 
portion will commence at 10:15 a.m. 
(approx.)
MATTERS TO BE CONSIDERED:

1. President’s Report. 
2. Approval of April 29, 2004 Minutes 

(Open Portion).
FURTHER MATTERS TO BE CONSIDERED:
(Closed to the Public 10:15 a.m.) 

1. Insurance Project—Bolivia. 
2. Finance Project—Bangladesh, 

India, Indonesia, Malaysia, Philippines, 
Sri Lanka, Thailand, and Vietnam. 

3. Finance Project—Russia. 
4. Approval of April 29, 2004 Minutes 

(Closed Portion). 
6. Pending Major Projects. 
7. Reports.

CONTACT PERSON FOR INFORMATION:
Information on the meeting may be 
obtained from Connie M. Downs at (202) 
336–8438.

Dated: July 15, 2004. 
Connie M. Downs, 
Corporate Secretary, Overseas Private 
investment Corporation.
[FR Doc. 04–16417 Filed 7–15–04; 10:25 am] 
BILLING CODE 3210–01–M

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49999; File No. SR–Amex–
2004–42] 

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval of a Proposed 
Rule Change by the American Stock 
Exchange LLC Relating to the Listing 
and Trading of Contingent Principal 
Protection Notes Linked to the 
Performance of the Nikkei 225 Index 

July 9, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934, as 
amended (‘‘Act’’) 1 and Rule 19b–4 
thereunder,2 notice is hereby given that 
on June 2, 2004, the American Stock 
Exchange LLC (‘‘Amex’’ or ‘‘Exchange’’) 

filed with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons and is 
approving the proposal on an 
accelerated basis.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to list and 
trade notes linked to the performance of 
the Nikkei 225 (‘‘Nikkei 225’’ or 
‘‘Index’’) that provide for contingent 
principal protection (‘‘Notes’’). The 
Notes also provide for enhanced 
appreciation, such that if the ending 
value of the Index exceeds its starting 
value, the Notes’ participation in the 
appreciation of the Index will be 
increased by an Upside Participation 
Rate expected to be 127%. The text of 
the proposed rule change is available at 
the Office of the Secretary, the Amex 
and at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Amex included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item III below. The Amex has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

Under Section 107A of the Amex 
Company Guide (‘‘Company Guide’’), 
the Exchange may approve for listing 
and trading securities which cannot be 
readily categorized under the listing 
criteria for common and preferred 
stocks, bonds, debentures, or warrants.3 
The Amex proposes to list for trading 
under Section 107A of the Company 
Guide the Notes, which will be issued 
by Citigroup under the name ‘‘Index 
LASERS.’’ 4 The Nikkei 225 is a stock 

index determined, calculated and 
maintained solely by NKS.5 The Notes 
will provide for participation 6 in the 
positive performance of the Nikkei 225 
during their term while also reducing 
the risk exposure to the principal 
investment amount as long as the Index 
does not decline at any time during the 
term of the Notes to a pre-established 
level to be determined at the time of 
issuance (the ‘‘Contingent Level’’). This 
Contingent Level will be a pre-
determined percentage decline from the 
level of the Index at the close of the 
market on the date the Notes are priced 
for initial sale to the public (the ‘‘Initial 
Level’’). The Issuer expects that the 
Contingent Level will be 65% of the 
initial value of the Index.7 A decline of 
the Index to the Contingent Level is 
referred to as a ‘‘Contingent Event.’’

The Contingent Principal Protection 
Notes, which will be registered under 
section 12 of the Act,8 will conform to 
the initial listing guidelines under 
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9 The initial listing standards for the Notes 
require: (1) A minimum public distribution of one 
million units; (2) a minimum of 400 shareholders; 
(3) a market value of at least $4 million; and (4) a 
term of at least one year. In addition, the listing 
guidelines provide that the issuer has assets in 
excess of $100 million, stockholder’s equity of at 
least $10 million, and pre-tax income of at least 
$750,000 in the last fiscal year or in two of the three 
prior fiscal years. In the case of an issuer which is 
unable to satisfy the earning criteria stated in 
Section 101 of the Company Guide, the Exchange 
will require the issuer to have the following: (1) 
assets in excess of $200 million and stockholders’ 
equity of at least $10 million; or (2) assets in excess 
of $100 million and stockholders’ equity of at least 
$20 million.

10 The Exchange’s continued listing guidelines 
are set forth in Sections 1001 through 1003 of Part 
10 to the Exchange’s Company Guide. Section 
1002(b) of the Company Guide states that the 
Exchange will consider removing from listing any 
security where, in the opinion of the Exchange, it 
appears that the extent of public distribution or 
aggregate market value has become so reduced to 

make further dealings on the Exchange inadvisable. 
With respect to continued listing guidelines for 
distribution of the Notes, the Exchange will rely, in 
part, on the guidelines for bonds in Section 
1003(b)(iv). Section 1003(b)(iv)(A) provides that the 
Exchange will normally consider suspending 
dealings in, or removing from the list, a security if 
the aggregate market value or the principal amount 
of bonds publicly held is less than $400,000.

11 Telephone conversation between Jeffrey Burns, 
Associate General Counsel, Amex, and Florence 
Harmon, Senior Special Counsel, Division, 
Commission, dated July 9, 2004.

12 Id.
13 A negative return of the Nikkei 225, together 

with a Contingent Event, will reduce the 
redemption amount at maturity with the potential 
that the holder of the Note could lose his entire 
investment amount.

14 See Securities Exchange Act Release Nos. 
49670 (May 7, 2004), 69 FR 27959 (May 17, 2004) 
(approving the listing and trading of Accelerated 
Return Notes linked to the Nikkei 225 for Nasdaq); 
38940 (August 15, 1997), 62 FR 44735 (August 22, 

1997) (approving the listing and trading of notes 
based on the Major 11 International Index); 34821 
(October 11, 1994), 59 FR 52568 (October 18, 1994) 
(approving the listing and trading of warrants on 
the Nikkei 300); and 27565 (December 22, 1989), 55 
FR 376 (January 4, 1990) (approving the listing and 
trading of warrants based on the Nikkei 225 and 
noting the existence of a Memorandum of 
Understanding between the Commission and the 
Japanese Ministry of Finance for surveillance 
purposes).

15 TSE trading hours are currently 9 a.m. to 11 
a.m. and from 12:30 p.m. to 3 p.m. Tokyo time, 
Monday through Friday. Due to time zone 
differences, on any normal trading day the TSE will 
close prior to the opening of business in New York 
City on the same calendar day. Therefore, the 
closing level of the Index on a trading day will 
generally be available in the U.S. by the opening of 
business on the same calendar day. 

The TSE has adopted certain measures, including 
daily price floors and ceilings on individual stocks, 
intended to prevent any extreme short-term price 

Section 107A 9 and continued listing 
guidelines under Sections 1001–1003 10 
of the Company Guide. The Notes are 
unsecured senior non-convertible debt 
securities of Citigroup. Unlike ordinary 
debt securities, the Notes do not 
guarantee any return of principal at 
maturity. The Notes will not pay 
interest and are not subject to 
redemption prior to maturity by 
Citigroup or at the option of any 
beneficial owner. The Notes will have a 
term of not less than one but not more 
than ten (10) years.11 The Notes will 
mature on June 19, 2008.12 Citigroup 
will issue the Notes in denominations of 
whole units (a ‘‘Unit’’), with each Unit 
representing a single Note. The original 
public offering price will be $10 per 
Unit. The Notes will entitle the owner 
at maturity to receive at least 100% of 
the principal investment amount as long 
as the Nikkei 225 never experiences a 
Contingent Event. In the case of a 

positive Index return, the holder would 
receive the full principal investment 
amount of the Note plus the product of 
$10, the percentage change of the Nikkei 
225 during the term and the Upside 
Participation Rate (expected to be 
127%). Accordingly, even if the Index 
declines but never reaches the 
Contingent Level, the holder will 
receive the principal investment amount 
of the Notes at maturity. If, however, the 
Notes experience a Contingent Event at 
any time during the term, the holder 
loses the ‘‘principal protection’’ and 
will be entitled to receive a payment 
based on the percentage change of the 
Index, positive or negative. In this case, 
the Notes will not have a minimum 
principal investment amount that will 
be repaid, and payment on the Notes 
prior to or at maturity may be less than 
the original issue price of the Notes. 
Accordingly, if the Index experiences a 
negative return and a Contingent Event, 

the Notes would be fully exposed to any 
decline in the level of the Nikkei 225.13 
The Notes are also not callable by the 
Issuer.

The payment that a holder or investor 
of a Note will be entitled to receive (the 
‘‘Redemption Amount’’) will depend on 
the relation of the level of the Nikkei 
225 at the close of the market on a single 
business day (the ‘‘Valuation Date’’) 
shortly before maturity of the Notes (the 
‘‘Final Level’’) and the Initial Level. In 
addition, whether the Notes retain 
‘‘principal protection’’ or are fully 
exposed to the performance of the Index 
is determined by whether the Nikkei 
225 ever experiences a Contingent Event 
during the term of the Notes. 

If the percentage change of the Index 
is positive and the Index never 
experiences a Contingent Event, the 
Redemption Amount per Unit will 
equal:

$10 $10+ × −





×










Final Level Initial Level

Initial Level
Upside Participation Rate

If the percentage change of the Index 
is zero or negative and the Index never 
experience a Contingent Event, the 
redemption amount per unit will equal 
the principal investment amount of $10. 

If the Index experiences a Contingent 
Event, the Redemption Amount per Unit 
will equal:

$10 $10+ × −















Final Level Initial Level

Initial Level

The Notes are cash-settled in U.S. 
dollars and do not give the holder any 
right to receive a portfolio security, 
dividend payments or any other 
ownership right or interest in the 

portfolio or index of securities 
comprising the Nikkei 225. The Notes 
are designed for investors who want to 
participate or gain exposure to a broad 
representation of the Japanese stock 
market while partially limiting their 
investment risk and who are willing to 
forego market interest payments on the 
Notes during such term. The 
Commission has previously approved 
the listing of securities linked to the 
performance of the Nikkei 225, 
including products traded on the 
Exchange.14

As of May 26, 2004, the market 
capitalization of the securities included 
in the Nikkei 225 ranged from a high of 

approximately 14 trillion yen ($128 
billion) to a low of approximately 30 
billion yen ($257 million). The average 
daily trading volume for these same 
securities for the last six (6) months 
ranged from a high of approximately 
8.257 million shares (7 trillion yen) to 
a low of approximately 1.696 million 
shares (1.2 trillion yen). The Index is 
composed of 225 securities and is 
broad-based. The highest weighted stock 
has a weight of 3.5% while the top five 
(5) stocks in the Index account for 14.2 
%. The level or value of the Index is 
calculated once per minute during TSE 
trading hours 15 and is readily accessible 
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fluctuations resulting from order imbalances. In 
general, any stock listed on the TSE cannot be 
traded at a price lower than the applicable price 
floor or higher than the applicable price ceiling. 
These price floors and ceilings are expressed in 
absolute Japanese yen, rather than percentage limits 
based on the closing price of the stock on the 
previous trading day. In addition, when there is a 
major order imbalance in a listed stock, the TSE 
posts a ‘‘special bid quote’’ or a ‘‘special asked 
quote’’ for that stock at a specified higher or lower 
price level than the stock’s last sale price in order 
to solicit counter-orders and balance supply and 
demand for the stock. Prospective investors should 
also be aware that the TSE may suspend the trading 
of individual stocks in certain limited and 
extraordinary circumstances, including, for 
example, unusual trading activity in that stock. As 
a result, changes in the Index may be limited by 
price limitations or special quotes, or by suspension 
of trading, on individual stocks that comprise the 
Index, and these limitations may, in turn, adversely 
affect the value of the Notes. Telephone 
conversation between Jeffrey Burns, Associate 
General Counsel, Amex, and Florence Harmon, 
Senior Special Counsel, Division, Commission, 
dated July 9, 2004.

16 Telephone conversation between Jeffrey Burns, 
Associate General Counsel, Amex, and Florence 
Harmon, Senior Special Counsel, Division, 
Commission, dated July 9, 2004.

17 Telephone conversation between Jeffrey Burns, 
Associate General Counsel, Amex, and Florence 
Harmon, Senior Special Counsel, Division, 
Commission, dated July 9, 2004 (pertaining to 
discussion of the continuity of the level of the 
Index). Underlying Stocks may be deleted or added 
by NKS. However, to maintain continuity in the 
Index, the policy of NKS is generally not to alter 
the composition of the Underlying Stocks except 
when an Underlying Stock is deleted in accordance 
with the following criteria. Any stock becoming 

ineligible for listing in the First Section of the TSE 
due to any of the following reasons will be deleted 
from the Underlying Stocks: bankruptcy of the 
issuer; merger of the issuer into, or acquisition of 
the issuer by, another company; delisting of the 
stock or transfer of the stock to the ‘‘Seiri-Post’’ 
because of excess debt of the issuer or because of 
any other reason; or transfer of the stock to the 
Second Section of the TSE. Upon deletion of a stock 
from the Index, NKS will select, in accordance with 
certain criteria established by it, a replacement for 
the deleted Underlying Stock. In an exceptional 
case, a newly listed stock in the First Section of the 
TSE that is recognized by NKS to be representative 
of a market may be added to the Underlying Stocks. 
As a result, an existing Underlying Stock with low 
trading volume and not representative of a market 
will be deleted.

18 Amex Rule 411 requires that every member, 
member firm or member corporation use due 
diligence to learn the essential facts, relative to 
every customer and to every order or account 
accepted.

19 See Amex Rule 462 and Section 107B of the 
Company Guide.

20 Telephone conversation between Jeffrey Burns, 
Associate General Counsel, Amex, and Florence 

Harmon, Senior Special Counsel, Division, 
Commission, dated July 9, 2004 (pertaining to key 
pricing dates).

21 See Information Sharing Agreement between 
the Amex and the TSE dated September 25, 1990.

22 ISG membership obligates an exchange to 
compile and transmit market surveillance 
information and resolve in good faith any 
disagreements regarding requests for information or 
responses thereto.

23 15 U.S.C. 78f.
24 15 U.S.C. 78f(b)(5).

to U.S. investors at http://
www.nni.nikkei.co.jp and http://
www.bloomberg.com. NKS is under no 
obligation to continue the calculation 
and dissemination of the Index. In the 
event that NKS ever ceases to maintain 
the Index, the Exchange will contact the 
Commission staff to consider 
prohibiting the continued trading of the 
Notes.16

In order to maintain continuity in the 
level of the Index in the event of certain 
changes due to non-market factors 
affecting the Underlying Stocks, such as 
the addition or deletion of stocks, 
substitution of stocks, stock dividends, 
stock splits or distributions of assets to 
stockholders, the divisor used in 
calculating the Index is adjusted in a 
manner designed to prevent any 
instantaneous change or discontinuity 
in the level of the Index. The divisor 
remains at the new value until a further 
adjustment is necessary as the result of 
another change. As a result of each 
change affecting any Underlying Stock, 
the divisor is adjusted in such a way 
that the sum of all share prices 
immediately after the change multiplied 
by the applicable Weight Factor and 
divided by the new divisor, i.e., the 
level of the Index immediately after the 
change, will equal the level of the Index 
immediately prior to the change.17

Because the Notes are issued in $10 
denominations, the Amex’s existing 
equity floor trading rules will apply to 
the trading of the Notes. First, pursuant 
to Amex Rule 411, the Exchange will 
impose a duty of due diligence on its 
members and member firms to learn the 
essential facts relating to every customer 
prior to trading the Notes.18 Second, the 
Notes will be subject to the equity 
margin rules of the Exchange 19 and will 
be subject to the regular equity trading 
hours of the Exchange. Third, the 
Exchange will, prior to trading the 
Notes, distribute a circular to the 
membership providing guidance with 
regard to member firm compliance 
responsibilities (including suitability 
recommendations) when handling 
transactions in the Notes and 
highlighting the special risks and 
characteristics of the Notes. With 
respect to suitability recommendations 
and risks, the Exchange will require 
members, member organizations and 
employees thereof recommending a 
transaction in the Notes: (1) to 
determine that such transaction is 
suitable for the customer, and (2) to 
have a reasonable basis for believing 
that the customer can evaluate the 
special characteristics of, and is able to 
bear the financial risks of such 
transaction. In addition, Citigroup will 
deliver a prospectus in connection with 
the initial sales of the Notes in 
accordance with its standard prospectus 
delivery procedures.

The Exchange represents that its 
surveillance procedures are adequate to 
properly monitor the trading of the 
Notes. Specifically, the Amex will rely 
on its existing surveillance procedures 
governing equities that include 
additional monitoring on key pricing 
dates,20 which have been deemed 

adequate under the Act. In addition, the 
Exchange has an effective surveillance 
sharing agreement with the TSE that 
may be used as a basis for listing and 
trading securities linked to the Nikkei 
225.21 The Exchange also notes that the 
TSE is a member of the Intermarket 
Surveillance Group (‘‘ISG’’).22 As a 
result, the Exchange asserts that market 
surveillance information is available 
from the TSE, if necessary, due to 
regulatory concerns that may arise in 
connection with the component stocks. 
In the event that it becomes necessary, 
the Exchange will seek the 
Commission’s assistance pursuant to 
memoranda of understanding or similar 
inter-governmental agreements or 
arrangements that may exist between 
the Commission and the Japanese 
securities regulators.

The Exchange also has a general 
policy that prohibits the distribution of 
material, non-public information by its 
employees. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6 of the Act 23 in general and 
furthers the objectives of Section 
6(b)(5) 24 in particular in that it is 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities, 
and to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

The Exchange did not solicit or 
receive any written comments on the 
proposed rule change.
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25 See Securities Exchange Act Release Nos. 
49670 (May 7, 2004), 69 FR 27959 (May 17, 2004) 
(approving the listing and trading of Accelerated 
Return Notes linked to the Nikkei 225 for Nasdaq); 
and 38940 (August 15, 1997), 62 FR 44735 (August 
22, 1997) (approving the listing and trading of 
Market Index Target-Term Securities, the return on 
which is based on changes in the value of a 
portfolio of 11 foreign indexes, including the Nikkei 
225 Index).

26 See Securities Exchange Act Release Nos. 
47464 (March 7, 2003), 68 FR 12116 (March 13, 
2003) (approving the listing and trading of Market 
Recovery Notes Linked to the S&P 500 Index); 
47009 (December 16, 2002), 67 FR 78540 (December 
24, 2002) (approving the listing and trading of 
Market Recovery Notes linked to the Nasdaq-100 
Index); and 46883 (November 21, 2002), 67 FR 
71216 (November 29, 2002) (approving the listing 
and trading of Market Recovery Notes linked to the 
Dow Jones Industrial Average).

27 15 U.S.C. 78f(b)(5).
28 In approving this rule, the Commission notes 

that it has considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f).

III. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–Amex–2004–42 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–Amex–2004–42. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
offices of Amex. All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–Amex–
2004–42 and should be submitted on or 
before August 9, 2004. 

IV. Commission’s Findings and Order 
Granting Accelerated Approval of 
Proposed Rule Change 

Amex has asked the Commission to 
approve the proposal on an accelerated 
basis to accommodate the timetable for 
listing the Notes. The Commission notes 

that it has previously approved the 
listing of securities the performance of 
which have been linked to, or based on, 
the Index.25 The Commission has also 
previously approved the listing of 
securities with a structure similar to that 
of the Notes.26

After careful consideration, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the requirements of the Act and the 
rules and regulations thereunder, 
applicable to a national securities 
exchange, and, in particular, with the 
requirements of Section 6(b)(5) of the 
Act,27 in that it is designed to promote 
just and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market, 
and, in general, to protect investors and 
the public interest.28 The Commission 
believes that the Notes will provide 
investors with a means to participate in 
any percentage increase in the Index 
that exists at the maturity of the Notes, 
subject to the Capped Value, while also 
reducing the risk exposure to the 
principal investment amount as long as 
the Index does not decline at any time 
during the term of the Note to a pre-
determined percentage decline, 
expected to be 65% of the initial value 
of the Index—the Contingent Level. 
Specifically, as described more fully 
above, if the value of the Nikkei 225 
Index has increased, a beneficial owner 
will be entitled to receive at maturity a 
payment on the Notes based on the 
appreciation of the Index by an Upside 
Participation Rate of 127%. If the Index 
declines but never reaches the 
Contingent Level, the holder will 
receive the principal investment amount 
of the Notes at maturity. If, however, the 
Notes experience a Contingent Event at 
any time during the term, the holder 

loses the ‘‘principal protection’’ and 
will be entitled to receive a payment 
based on the percentage change of the 
Index, positive or negative.

Thus, the Notes are non-principal 
protected instruments, but are not 
leveraged. The Notes are debt 
instruments, the price of which will be 
derived from and based upon the value 
of the Nikkei 225 Index. The Notes do 
not have a minimum principal amount 
that will be repaid at maturity, and the 
payments of the Notes prior to or at 
maturity may be less than the original 
issue price of the Notes. Accordingly, 
the level of risk involved in the 
purchase or sale of the Notes is similar 
to the risk involved in the purchase or 
sale of traditional common stock. 
Because the final rate of return of the 
Notes is derivatively priced, based on 
the performance of the 225 common 
stocks underlying the Nikkei 225 Index, 
and because the Notes are instruments 
that do not guarantee a return of 
principal, there are several issues 
regarding the trading of this type of 
product. However, for the reasons 
discussed below, the Commission 
believes that Amex’s proposal 
adequately addresses the concerns 
raised by this type of product. 

The Commission notes that the 
protections of Amex Rule 107A were 
designed to address the concerns 
attendant to the trading hybrid 
securities like the Notes. In particular, 
by imposing the hybrid listing 
standards, suitability, disclosure, and 
compliance requirements noted above, 
the Commission believes that Amex has 
addressed adequately the potential 
problems that could arise from the 
hybrid nature of the Notes. The 
Commission notes that Amex will 
distribute a circular to its membership 
calling attention to the specific risks 
associated with the Notes. The 
Commission also notes that Citigroup 
will deliver a prospectus in connection 
with the initial sales of the Notes. In 
addition, the Commission notes that 
Amex will incorporate and rely upon its 
existing surveillance procedures 
governing equities, which have been 
deemed adequate under the Act. 

In approving the product, the 
Commission recognizes that the Index is 
a stock index calculated, published and 
disseminated by NKS, which measures 
the composite price performance of 
selected Japanese stocks. The Index is 
currently based on 225 common stocks 
traded on the TSE and represents a 
broad cross-section of Japanese 
industry. All 225 underlying stocks are 
listed in the First Section of the TSE and 
are, therefore, among the most actively 
traded stocks on the TSE. The Nikkei is 
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29 See http://www.nni.nikkei.co.jp and http://
www.bloomberg.com.

30 See, e.g., Securities Exchange Act Release Nos. 
44913 (October 9, 2001), 66 FR 52469 (October 15, 
2001) (order approving the listing and trading of 
notes whose return is based on the performance of 
the Nasdaq-100 Index) (File No. SR–NASD–2001–
73); 44483 (June 27, 2001), 66 FR 35677 (July 6, 
2001) (order approving the listing and trading of 
notes whose return is based on a portfolio of 20 
securities selected from the Amex Institutional 
Index) (File No. SR–Amex–2001–40); and 37744 
(September 27, 1996), 61 FR 52480 (October 7, 
1996) (order approving the listing and trading of 
notes whose return is based on a weighted portfolio 
of healthcare/biotechnology industry securities) 
(File No. SR–Amex–96–27).

31 See supra notes 25 and 26.
32 15 U.S.C. 78f(b)(5) and 78s(b)(2).
33 15 U.S.C. 78s(b)(2).
34 17 CFR 200.30–3(a)(12).

a modified, price-weighted index, 
which means a component stock’s 
weight in the Nikkei is based on its 
price per share rather than total market 
capitalization of the issuers. NKS 
calculates the Index by multiplying the 
per share price of a component stock by 
the corresponding weighting factor for 
the stock, calculating the sum of all 
these products, and dividing that sum 
by a divisor.

As stated above, NKS is under no 
obligation to continue the calculation 
and dissemination of the Index. In the 
event the calculation and dissemination 
every minute of the Index is 
discontinued, Amex represents that it 
will contact Commission staff and 
consider prohibiting the continued 
listing of the Notes. The Commission 
notes that the changes in the 
composition of the Nikkei 225 Index is 
made solely by NKS. The changes to 
these common stocks tend to be made 
infrequently with most substitutions the 
result of mergers and other 
extraordinary corporate actions. As of 
May 26, 2004, the average daily trading 
volume for the securities included in 
the Nikkei 225 for the last six (6) 
months ranged from a high of 
approximately 8.257 million shares (7 
trillion yen) to a low of approximately 
1.696 million shares (1.2 trillion yen). 
As of the same date, the market 
capitalization of the components ranged 
from 14 trillion yen ($128 billion) to 30 
billion yen ($257 million). The highest-
weighted stock in the Index has the 
weight of 3.5% while the top five (5) 
stocks in the Index account for 14%. 
Given the composition of the stocks 
underlying the Nikkei 225 Index, the 
Commission believes that the listing and 
trading of the Notes that are linked to 
the Nikkei 225 Index should not unduly 
impact the market for the underlying 
securities comprising the Nikkei 225 
Index or raise manipulative concerns. 
As discussed more fully above, the 
underlying stocks comprising the Nikkei 
225 Index are well-capitalized, highly 
liquid stocks. 

In light of the fact that the Nikkei is 
a foreign index, the Commission 
believes adequate surveillance sharing 
agreements between the Amex and the 
TSE are a necessary prerequisite to deter 
and detect potential manipulations or 
other improper or illegal trading 
involving the Notes. While many of the 
issuers of the underlying securities 
comprising the Nikkei 225 are not 
subject to reporting requirements under 
the Act, Amex represents that an 
adequate surveillance sharing agreement 
exists through the ISG between the 
Amex and the TSE to deter and detect 
potential manipulations or other 

improper trading in the underlying 
components. Therefore, Amex’s 
surveillance procedures will serve to 
deter as well as detect any potential 
manipulation. This agreement obligates 
the Amex and TSE to compile and 
transmit market surveillance 
information and resolve in good faith 
any disagreements regarding requests 
for information. Accordingly, the 
Commission believes that the 
surveillance sharing agreement through 
ISG is adequate for the Amex to surveil 
the components of the Nikkei 225 for 
potential manipulation or other trading 
abuses between the markets with 
respect to the trading of the Notes based 
on the Nikkei 225. 

Furthermore, the Commission notes 
that the Notes are depending upon the 
individual credit of the issuer, 
Citigroup. To some extent this credit 
risk is minimized by the Amex’s listing 
standards in Amex Rule 107A, which 
provide the only issuers satisfying 
substantial asset and equity 
requirements may issue securities such 
as the Notes. In addition, the Amex’s 
hybrid listing standards further require 
that the Notes have a market value of at 
least $4 million. In any event, financial 
information regarding Citigroup, in 
addition to the information on the 225 
common stocks comprising the Nikkei 
225 Index, including the dissemination 
of the Index value once per minute, will 
be publicly available.29

The Commission also has a systemic 
concern, however, that a broker-dealer 
such as Citigroup, or a subsidiary 
providing a hedge for the issuer will 
incur position exposure. However, as 
the Commission has concluded in 
previous approval orders for other 
hybrid instruments issued by broker-
dealers,30 the Commission believes that 
this concern is minimal given the size 
of the Notes issuance in relation to the 
net worth of Citigroup.

Finally, as the Commission noted, the 
value of the Nikkei 225 Index will be 
disseminated at least once every minute 
throughout the trading day. Because the 
Nikkei 225 Index contains foreign 

securities and is composed of highly 
liquid and well-capitalized securities, 
the Commission believes that providing 
access to the value of the Index at least 
once every minute throughout the 
trading day is sufficient and will 
provide benefits to investors in the 
product. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register. The 
Commission believes that the Notes will 
provide investors with an additional 
investment choice and that accelerated 
approval of the proposal will allow 
investors to begin trading the Notes 
promptly. In addition, the Commission 
notes that it has previously approved 
the listing and trading of other 
derivative securities based on the Index 
and securities with a structure similar to 
that of the Notes.31 Accordingly, the 
Commission believes that there is good 
cause, consistent with Sections 6(b)(5) 
and 19(b)(2) of the Act,32 to approve the 
proposal, on an accelerated basis.

V. Conclusion 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,33 that the 
proposed rule change (SR–Amex–2004–
42) is hereby approved on an 
accelerated basis.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.34

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–16321 Filed 7–16–04; 8:45 am] 

BILLING CODE 8010–01–P

VerDate jul<14>2003 21:13 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00069 Fmt 4703 Sfmt 4703 E:\FR\FM\19JYN1.SGM 19JYN1



43028 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Notices 

1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 Amendment No. 1 replaced and superceded the 

CBOE’s original 19b–4 filing in its entirety.
4 See Securities Exchange Act Release No. 49643 

(April 30, 2004), 69 FR 25647.
5 See letter from Angelo Evangelou, Managing 

Senior Attorney, Legal Division, CBOE, to Deborah 
L. Flynn, Assistant Director, and Sapna Patel, 
Special Counsel, Division of Market Regulation 
(‘‘Division’’), Commission, dated June 14, 2004 
(‘‘Amendment No. 2’’). In Amendment No. 2, the 
CBOE proposes technical changes to the proposed 
rule text to indicate proposed new rule language 
and to clarify e-DPM obligations and performance 
review standards. In connection with the CBOE’s 
proposal to reduce the ‘‘counting period’’ to one 
second, the CBOE proposes to modify CBOE Rule 
6.45A(d) to delete the requirement that when 
Market-Maker quotes interact with other Market-
Maker quotes and result in quote locks that last one 
second or less, the Market-Markers locking the 
market are obligated to trade one contract in open 
outcry. The CBOE has, in conjunction with its 
proposed changes to CBOE Rule 6.45A(d), 
requested an exemption from Rule 11Ac1–1 under 
the Act (‘‘Quote Rule’’) for Market-Maker quote 
locks that do not exceed one second. See letter from 
Joanne Moffic-Silver, General Counsel and 
Corporate Secretary, CBOE, to Annette Nazareth, 
Director, Division, Commission, dated July 9, 2004 
(‘‘CBOE Exemption Request Letter’’). Under 
separate cover, the Commission has granted Market-
Makers an exemption pursuant to paragraph (e) of 
the Quote Rule from their obligations under 
paragraph (c)(2) of the Quote Rule with respect to 

interlocking Market-Maker quotations in Hybrid 
classes that last for no more than one second, 
provided that such Market-Makers’ quotes are firm 
for all customer and broker-dealer orders, including 
orders for the accounts of other options market 
makers. See letter from David Shillman, Associate 
Director, Division, Commission, to Angelo 
Evangelou, Managing Senior Attorney, Legal 
Division, CBOE, dated July 12, 2004 (‘‘SEC 
Exemption Letter’’).

6 See Securities Exchange Act Release No. 47959 
(May 30, 2003), 68 FR 34441 (June 9, 2003).

7 The process and rules by which e-DPMs would 
be appointed was submitted to the Commission as 
a separate proposed rule change (File No. SR–
CBOE–2004–17). The Commission approved the 
CBOE’s appointment criteria for e-DPMs on April 
19, 2004. See Securities Exchange Act Release 
49577, 69 FR 22576 (April 26, 2004) (‘‘e-DPM 
Appointment Criteria Approval Order’’).

8 If an electronic request-for-quote (‘‘RFQ’’) 
functionality is activated for Hybrid classes, e-
DPMs would have additional or alternative 
obligations regarding RFQs, including the 
obligation to respond to at least 98% of RFQs in 
their appointed classes. The RFQ functionality 
currently exists for trading on CBOEdirect, the 
Exchange’s purely screen-based trading platform.

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50003; File No. SR–CBOE–
2004–24] 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Order Approving 
Proposed Rule Change and 
Amendment No. 1 Thereto and Notice 
of Filing and Order Granting 
Accelerated Approval to Amendment 
No. 2 to the Proposed Rule Change 
Allowing a New Type of Designated 
Primary Market-Maker—e-DPMs 

July 12, 2004. 

I. Introduction 

On April 22, 2004, the Chicago Board 
Options Exchange, Incorporated 
(‘‘CBOE’’ or ‘‘Exchange’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’) 1 and Rule 19b–4 
thereunder,2 a proposed rule change to 
amend its rules to allow remote 
competing Designated Primary Market-
Makers (‘‘DPMs’’). On April 30, 2004, 
the CBOE filed Amendment No. 1 to the 
proposed rule change.3 On May 7, 2004, 
the CBOE’s rule proposal, as amended, 
was published for comment in the 
Federal Register.4 No comment letters 
were received on the proposal. On June 
15, 2004, the CBOE filed Amendment 
No. 2 to the proposed rule change.5 The 

Commission is approving the proposed 
rule change and Amendment No. 1 
thereto, and is publishing notice of and 
granting accelerated approval to 
Amendment No. 2 to the proposed rule 
change.

II. Description of Proposal 
The CBOE’s Hybrid Trading System is 

an electronic trading platform integrated 
with its floor-based open-outcry auction 
market.6 The CBOE proposes to enhance 
the Hybrid platform by adding a new 
category of CBOE market-making 
participant—electronic DPMs (‘‘e-
DPMs’’). e-DPMs would be member 
organizations appointed to operate on 
the CBOE as competing DPMs/
specialists in a broad number of option 
classes, and would therefore be 
permitted to share in the DPM 
participation right in their allocated 
option classes. e-DPMs would enter bids 
and offers electronically from locations 
other than the trading crowds where the 
applicable option classes are traded, and 
would not be required to have traders 
physically present in the trading crowd.

A. Appointment, Allocation, and 
Membership Requirements for e-DPMs 

Under the proposal, e-DPMs may 
apply for and be granted an 
appointment in any option classes on 
the Hybrid Trading System other than 
those in which they are already 
operating as the DPM on the floor of the 
Exchange.7 The CBOE also proposes to 
require e-DPMs to accept allocations in 
a broad number of option classes. All 
classes allocated by the Exchange to an 
e-DPM would constitute the e-DPM’s 
appointment. 

e-DPMs would be required to own or 
lease CBOE or Chicago Board of Trade 
(exercised) memberships to operate as e-
DPMs on the Exchange. Each 
membership that an e-DPM owns would 
entitle the e-DPM to stream quotes into 
30 allocated classes. Each membership 
that an e-DPM leases would entitle the 
e-DPM to stream quotes into 20 

allocated classes. At the end of three 
years, the CBOE would require every e-
DPM to own seats to satisfy this 
requirement and thereafter the e-DPM 
would no longer be allowed to use 
leased seats for this purpose.

B. e-DPM Obligations 
e-DPMs would have specific 

obligations governing all classes 
comprising their appointments. 
Specifically, proposed CBOE Rule 
8.93(i) would require each e-DPM to 
provide continuous, two-sided 
quotations in at least 90% of the series 
of each allocated class with a minimum 
size of at least 10 contracts.8 In addition, 
the proposal would require all e-DPM 
quotations to be firm and to comply 
with the maximum bid-ask width 
requirements contained in CBOE Rule 
8.7(b)(iv). Each e-DPM also would be 
required to make competitive markets 
on the Exchange and otherwise to 
promote the Exchange in a manner that 
is likely to enhance the ability of the 
Exchange to compete successfully for 
order flow in the classes it trades. Each 
e-DPM would be required to notify the 
Exchange immediately of any material 
operational or financial changes to the 
e-DPM organization and to obtain the 
Exchange’s approval prior to effecting 
changes to the ownership, capital 
structure, voting authority, distribution 
of profits/losses, or control of the e-DPM 
organization. Moreover, each e-DPM 
would be obligated to maintain 
information barriers that are reasonably 
designed to prevent the misuse of 
material, non-public information with 
any affiliates that may conduct a 
brokerage business in option classes 
allocated to the e-DPM or act as 
specialist or market maker in any 
security underlying options allocated to 
the e-DPM. Other proposed e-DPM 
obligations are set forth in proposed 
CBOE Rule 8.93.

C. Affiliated Floor-Market Maker Pilot 
Program 

The CBOE also proposes, as a pilot 
program for an 18-month period 
commencing on Commission approval 
of this proposal, to allow an e-DPM to 
choose to have a separate affiliated 
Market-Maker physically present in 
trading crowds where it operates as an 
e-DPM, provided that such Market-
Maker trades on a separate 
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9 As part of the pilot program, the CBOE states 
that it would confidentially provide the 
Commission with data on: (1) The size of orders 
that e-DPMs and affiliated Market-Makers both 
trade with electronically; (2) the price and size of 
the e-DPM’s and the affiliated Market-Maker’s 
respective quotes; (3) the price and size of quotes 
of other participants in classes where an e-DPM and 
an affiliate are quoting; and (4) a breakdown of how 
orders are allocated to the e-DPM, the affiliated 
Market-Maker, and any other participants.

10 If there is one Market-Maker quoting with the 
DPM, the DPM entitlement is 50%. If there are two 
Market-Makers quoting with the DPM, the DPM 
entitlement is 40%. If there are three or more 
Market-Makers quoting with the DPM, the DPM 
entitlement is 30%. See CBOE Regulatory Circular 
RG00–193.

11 The ‘‘A’’ component of UMA represents 1 over 
the total number of market participants on the 
market. UMA currently gives equal weighting to the 
‘‘A’’ and ‘‘B’’ components. When the DPM is given 
credit for the additional memberships, both the 
numerator and the denominator would be increased 
by no more than 1 (e.g., 1⁄4 would become 2⁄5).

12 15 U.S.C. 78s.
13 The CBOE has, in conjunction with its 

proposed changes to Rule 6.45A(d), requested an 
exemption from the Quote Rule for Market-Maker 
quote locks that do not exceed one second. See 
CBOE Exemption Request Letter, supra note 5.

membership.9 The CBOE represents that 
this affiliated Market-Maker would be 
allowed all the privileges of any other 
Market-Maker and would have all of the 
responsibilities of any other Market-
Maker.

D. Participation Entitlement 
The CBOE proposes to modify certain 

aspects of the DPM participation 
entitlement—rights granted to a DPM 
when the DPM is quoting on the 
prevailing bid or offer—to accommodate 
the e-DPM program. The CBOE’s current 
DPM participation rights are 30%, 40%, 
or 50%.10 Under this proposal, the 
CBOE proposes that DPMs and e-DPMs 
(the ‘‘DPM Complex’’) would share in 
the existing DPM participation 
entitlement with the e-DPM 
participation right coming out of the 
existing DPM participation right 
established under CBOE Rule 8.87.

The CBOE proposes that the DPM 
participation entitlement to the DPM 
Complex would be allocated in the 
following manner: If the DPM and one 
or more e-DPMs were quoting at the best 
bid/offer on the CBOE, the e-DPM 
participation entitlement would be one-
half (50%) of the total DPM Complex 
entitlement and would be divided 
equally by the number of e-DPMs 
quoting at the best bid/offer on the 
CBOE, while the DPM would retain the 
other half of the entitlement. If the DPM 
were not quoting at the best bid/offer on 
the Exchange and one or more e-DPMs 
were quoting at the best bid/offer on the 
Exchange, then the e-DPM(s) would be 
allocated the entire participation 
entitlement, which would be divided up 
equally between them. If, however, only 
the DPM and/or e-DPM(s) were quoting 
at the best bid/offer on the CBOE and 
there were no Market-Makers quoting 
with them, there would be no DPM/e-
DPM participation entitlement and 
instead the allocation procedures under 
CBOE Rule 6.45A would apply. 
Pursuant to proposed CBOE Rule 6.45A, 
e-DPMs would receive allocations based 
on the greater of the participation 

entitlement or what the e-DPM would 
otherwise receive via the CBOE’s 
Ultimate Matching Algorithm (‘‘UMA’’), 
and an e-DPM would never receive an 
allocation greater than the size of its 
quote.

E. Proposed Extra ‘‘A’’ Component in 
UMA for DPMs 

In addition, the CBOE proposes to 
allow a DPM that uses more than one 
membership in any given trading crowd 
to increase its ability to participate via 
UMA by increasing the DPM’s ‘‘A’’ 
component in the UMA calculation by 
one.11 The CBOE represents that on 
many exchanges the specialist receives 
a 40% guarantee when there are at least 
three other market makers quoting the 
best price. On the CBOE, the DPM is 
entitled to only 30% in such cases. To 
the extent this extra ‘‘A’’ component 
could be considered a ‘‘guarantee’’ (and 
even though a DPM would not receive 
an allocation on any trade pursuant to 
both the participation entitlement and 
UMA), the CBOE represents that it 
would not allow the incremental 
amount a DPM receives because of the 
proposed second ‘‘A’’ component to 
cause the DPM to exceed a 40% 
‘‘guarantee’’ threshold.

F. Performance and Operations Review 
for e-DPMs 

Reviews of e-DPM performance would 
be conducted under proposed new 
CBOE Rule 8.94(a). Furthermore, 
proposed CBOE Rule 8.94(b) would 
provide that the Exchange may, 
pursuant to a proposed rule change filed 
with the Commission under Section 
19(b) of the Act, adopt rules detailing 
objective criteria upon which e-DPMs’ 
fee rates shall be reviewed. Such 
objective criteria, if approved by the 
Commission, may include average quote 
size, average quote width, the 
percentage of time an e-DPM is quoting 
at the National Best Bid or Offer, and 
other objective performance related 
measurements. The proposed rule 
further states that e-DPMs that fail to 
meet the objective standards could be 
summarily required to adhere to fee 
rates applicable to certain non-e-DPM 
Market-Makers. Proposed CBOE Rule 
8.94(c) provides that the Exchange may 
terminate, place conditions upon, or 
otherwise limit a member organization’s 
approval to act as an e-DPM on the same 
basis that DPM privileges may be 

terminated and/or conditioned under 
CBOE Rules 8.60 and 8.90, and that if 
a member organization’s approval to act 
as an e-DPM were terminated, 
conditioned, or otherwise limited by the 
Exchange pursuant to this Rule, the 
member organization would be 
permitted to seek review of that 
decision under Chapter XIX of the 
CBOE Rules. 

G. Limitations on Access Due to Systems 
Constraints 

The CBOE is also proposing new 
CBOE Rule 6.23A, which provides that 
the Exchange may limit the number of 
messages sent by members accessing the 
Exchange electronically to ensure 
proper performance of the system, to 
protect the integrity of the Hybrid 
Trading System. However, proposed 
CBOE Rule 6.23A explicitly states that 
any such restrictions must be 
objectively determined and submitted to 
the Commission for approval pursuant 
to a proposed rule change under Section 
19 of the Act.12

III. Description of Amendment No. 2 to 
the Proposed Rule Change 

In Amendment No. 2 to the proposed 
rule change, the CBOE proposes changes 
to CBOE Rule 6.45A(d) to delete the 
requirement that when Market-Maker 
quotes interact with other Market-Maker 
quotes and result in quote locks that last 
one second or less, the Market-Markers 
locking the market are obligated to trade 
one contract in open outcry.13 In 
addition, the CBOE proposes to limit the 
‘‘counting period’’ established by the 
rule to one second, during which time 
such Market-Makers would be obligated 
to execute customer and broker-dealer 
orders eligible for automatic execution. 
Quote locks that last more than one 
second would execute against each 
other for the full size.

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning whether the 
Amendment No. 2 to the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 
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14 The Commission has considered the amended 
proposed rule change’s impact on efficiency, 
competition and capital formation. 15 U.S.C. 78c(f).

15 15 U.S.C. 78f.
16 15 U.S.C. 78f(b)(5).

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–CBOE–2004–24 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–CBOE–2004–24. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the CBOE. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CBOE–
2004–24 and should be submitted on or 
before August 9, 2004. 

V. Discussion 
After careful review, the Commission 

finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange 14 and, in 
particular, the requirements of Section 6 
of the Act.15 Specifically, the 
Commission finds that the proposal to 
add a new category of CBOE market 
making participant, e-DPMs, to the 
CBOE’s Hybrid platform is consistent 
with Section 6(b)(5) of the Act,16 in that 
the proposal has been designed to 

promote just and equitable principles of 
trade, and to protect investors and the 
public interest.

The Commission notes that e-DPMs 
would essentially operate as remote, 
electronic competing specialists on the 
CBOE. As such, e-DPMs would have 
additional responsibilities and 
obligations compared to other CBOE 
Market-Makers, including an obligation 
to participate as an e-DPM in a broad 
number of option classes and an 
enhanced continuous quoting 
requirement for the quotes that they 
stream to the Exchange from locations 
outside of the trading crowd. In return 
for undertaking these additional 
responsibilities, e-DPMs would receive 
the benefit of sharing in the DPM’s 
participation entitlement in their 
appointed option classes. The 
Commission further notes that the CBOE 
has proposed special rules and 
requirements to accommodate the 
introduction of e-DPMs on the 
Exchange, including rules on the 
allocation of option classes based on 
memberships, heightened obligations in 
connection with their allocated option 
classes, and specific operations and 
performance review criteria. The 
Commission believes that these 
proposed new rules for e-DPMs should 
place affirmative obligations on e-DPMs. 
The Commission therefore finds that, for 
the reasons discussed more fully below, 
the CBOE’s proposal to allow e-DPMs to 
operate as competing specialists on its 
Hybrid system is consistent with the 
Act. 

A. Appointment, Allocation, and 
Membership Requirements for e-DPMs 

The Commission notes that e-DPMs 
may not quote in option classes other 
than their appointed/allocated classes. 
Moreover, although there could be more 
than one e-DPM in a particular option 
class (from separate member 
organizations), the Commission notes 
that an e-DPM may not be allocated an 
option class in which its member 
organization serves as a DPM. The 
Commission believes that these 
limitations should help to reduce the 
opportunity for conflicts of interest 
detrimental to the interests of investors. 

B. e-DPM Obligations 
The Commission further notes that 

proposed CBOE Rule 8.93 provides a list 
of obligations that an e-DPM would be 
required to fulfill in addition to (or, in 
certain cases, in lieu of) those of a CBOE 
Market-Maker or DPM. One particular 
obligation would require e-DPMs to 
provide two-sided quotations in at least 
90% of the series of each of its allocated 
option classes, or if the RFQ 

functionality is utilized by the 
Exchange, to respond to 98% of the 
RFQs. Another proposed obligation 
would require e-DPMs to ‘‘make 
competitive markets on the Exchange 
and otherwise to promote the Exchange 
in a manner that is likely to enhance the 
ability of the Exchange to compete 
successfully for order flow in the classes 
it trades.’’ The Commission emphasizes 
that the CBOE should not interpret this 
proposed obligation to in any way 
directly or indirectly attempt to restrict 
a market participant that is appointed as 
an e-DPM on the CBOE from performing 
market-making or specialist activities on 
other markets.

The Commission notes that e-DPMs, 
in addition to complying with the 
requirements of CBOE Rule 4.18, also 
would be obligated to maintain 
information barriers that are reasonably 
designed to prevent the misuse of 
material, non-public information with 
any affiliates that may conduct a 
brokerage business in option classes 
allocated to the e-DPM or act as 
specialist or market maker in any 
security underlying options allocated to 
the e-DPM. The Commission believes 
that the requirement that there be an 
information barrier between an e-DPM 
and its affiliates with respect to 
transactions in its allocated option 
classes and the related underlying 
securities should serve to reduce the 
opportunity for unfair trading 
advantages or misuse of material, non-
public information. 

C. Affiliated Floor Market-Maker Pilot 
Program 

The Commission is permitting the 
CBOE, for an 18-month pilot period 
commencing on Commission approval 
of this proposal, to allow an e-DPM to 
choose to have an affiliated Market-
Maker, trading on a separate 
membership, physically present in 
trading crowds where it operates as an 
e-DPM. The CBOE has committed to, 
during this pilot period, provide to the 
Commission data relating to: (1) The 
size of orders that e-DPMs and affiliated 
Market-Makers both trade with 
electronically; (2) the price and size of 
the e-DPM’s and the affiliated Market-
Maker’s respective quotes; (3) the price 
and size of quotes of other participants 
in classes where an e-DPM and an 
affiliate are quoting; and (4) a 
breakdown of how orders are allocated 
to the e-DPM, the affiliated Market-
Maker, and any other participants. The 
Commission expects to use this data to 
determine if the practice of allowing a 
member organization to receive more of 
an allocation of orders based simply on 
the number of Market-Makers that it has 
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17 The Commission notes that proposed CBOE 
Rule 8.87(b)(1)(iii) provides that the participation 
entitlement is based on the number of contracts 
remaining after all public customer orders in the 
book at the best bid/offer on the Exchange have 
been satisfied. 18 15 U.S.C. 78s(b).

19 See CBOE Exemption Request Letter, supra 
note 5.

20 See SEC Exemption Letter, supra note 5.
21 15 U.S.C. 78s(b)(2).

quoting in an option class is unfairly 
discriminatory in any way to other 
quoting market participants, and to 
determine whether to extend or 
permanently approve this practice. 

D. Participation Entitlement 
The Commission notes that the CBOE 

proposes to allow e-DPMs to share in 
the DPM’s participation entitlement. If 
the DPM and one or more e-DPMs were 
quoting at the best bid/offer on the 
CBOE in a particular option class, the e-
DPM(s) would be entitled to share 50% 
of the DPM’s participation entitlement, 
which would then be divided equally by 
the number of e-DPMs quoting at the 
best bid/offer on the CBOE.17 e-DPMs 
would receive allocations based only on 
the greater of the participation 
entitlement or what the e-DPM would 
otherwise receive through UMA, but in 
no event greater than the size of its 
quote. The Commission notes, however, 
that if only the DPM and/or e-DPM(s) 
were quoting at the best bid/offer on the 
CBOE with no other Market-Makers 
quoting with them, there would be no 
participation entitlement and instead 
the allocation procedures under CBOE 
Rule 6.45A would apply. The 
Commission believes that because e-
DPMs have certain obligations greater 
than those of other Market-Makers on 
the CBOE, it would not be inappropriate 
for e-DPMs that are quoting at the 
CBOE’s best bid/offer with the DPM to 
be permitted to receive a portion of the 
DPM’s participation entitlement.

E. Proposed Extra ‘‘A’’ Component in 
UMA for DPMs 

Furthermore, the Commission notes 
that the CBOE proposes to allow DPMs 
that use more than one membership in 
any given trading crowd to increase 
their ability to participate via UMA by 
increasing the DPM’s ‘‘A’’ component in 
the UMA calculation by one. The CBOE 
represents that this extra ‘‘A’’ 
component would not have an impact 
on the DPM’s participation guarantee, 
and that it would not allow the 
incremental amount a DPM receives 
because of a second ‘‘A’’ component to 
cause the DPM to exceed a 40% 
‘‘guarantee’’ threshold. While the CBOE 
represents that the reason DPMs should 
receive an extra ‘‘A’’ component is 
because they would receive less of a 
participation guarantee with the 
introduction of e-DPMs on the Exchange 
and would continue to need multiple 

memberships to effectively operate as a 
DPM in the trading crowd, the 
Commission notes that the number of 
memberships needed to operate as a 
DPM is not a factor that it is considering 
in determining whether allowing DPMs 
an extra ‘‘A’’ component is consistent 
with the Act. 

F. Performance and Operations Reviews 
for e-DPMs 

The Commission notes that the CBOE 
has proposed performance review 
standards pursuant to proposed CBOE 
Rule 8.94(a), which would take into 
account how well an e-DPM has 
fulfilled its obligations under proposed 
CBOE Rule 8.93. Furthermore, the 
Commission notes that proposed CBOE 
Rule 8.94(b) provides that the CBOE 
may adopt rules in the future, subject to 
Commission approval, with detailed 
objective criteria upon which e-DPMs’ 
fee rates could be reviewed. Moreover, 
the Commission believes that proposed 
CBOE Rule 8.94(c) should provide 
guidance regarding the termination or 
limitation of a member organization’s 
approval to act as an e-DPM, and the 
ability of the member organization to 
appeal such decision. 

G. Limitations on Access Due to Systems 
Constraints 

In addition, the Commission notes 
that proposed new CBOE Rule 6.23A, 
which would allow the Exchange to 
limit the number of messages sent by 
members accessing the Exchange to 
protect the Hybrid Trading System, 
grants the Exchange no authority at this 
time and therefore, would not permit 
the CBOE to place any limitations on its 
members under this rule unless such 
limitations were objectively determined 
and submitted as a proposed rule 
change to the Commission for approval 
pursuant to Section 19(b) of the Act.18

H. Quote Locks 
In Amendment No. 2, the CBOE 

proposes changes to CBOE Rule 
6.45A(d) to delete the requirement that 
when Market-Maker quotes interact 
with other Market-Maker quotes and 
result in quote locks that last one 
second or less, the Market-Markers 
locking the market are obligated to trade 
one contract in open outcry. In addition, 
the CBOE proposes limiting the 
‘‘counting period’’ to one second during 
which time Market-Makers whose 
quotes are locked may eliminate the 
locked market. Quote locks that last 
more than one second would result in 
the quotes executing against each other 
for the full size. The CBOE represents 

that quote locks that occur between 
Market-Makers are mainly due to 
technological disparities. The CBOE has 
therefore, in conjunction with its 
proposed changes to CBOE Rule 
6.45A(d), requested an exemption from 
the Quote Rule for Market-Maker quote 
locks that do not exceed one second.19 
The Commission has granted the CBOE 
an exemption from the Quote Rule 
solely under this limited circumstance, 
provided that Market-Makers’ quotes are 
firm for all customer and broker-dealer 
orders, including orders for the accounts 
of other options market makers.20 The 
Commission believes a requirement that 
an e-DPM trade one contract in open 
outcry if it locks the quote of another 
Market-Maker would be impractical in 
an environment in which market-
making participants can stream quotes 
electronically from locations outside of 
the trading crowd in their allocated 
option classes without physically being 
present on the trading floor, especially 
if such a quote lock occurs due to 
technological differences.

VI. Accelerated Approval of 
Amendment No. 2 to the Proposed Rule 
Change 

Finally, the Commission finds good 
cause for approving Amendment No. 2 
to the proposed rule change prior to the 
thirtieth day after the amendment is 
published for comment in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.21 In Amendment No. 2, the 
CBOE proposes technical changes to the 
proposed rule text to indicate proposed 
new rule language and to clarify e-DPM 
obligations and performance review 
standards. Furthermore, the CBOE 
proposes amendments to CBOE Rule 
6.45A(d) to reduce the ‘‘counting 
period’’ to one second and to delete the 
requirement that when Market-Maker 
quotes interact with other Market-Maker 
quotes and result in quote locks that last 
one second or less, the Market-Markers 
locking the market are obligated to trade 
one contract in open outcry. The 
Commission believes that the proposed 
changes in Amendment No. 2 are 
necessary to the efficient and orderly 
introduction of remote e-DPMs and to 
the proper operation of the CBOE’s 
Hybrid Trading System and, therefore, 
believes that accelerated approval of 
Amendment No. 2 is appropriate.
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22 15 U.S.C. 78s(b)(2).
23 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See Securities Exchange Act Release No. 49814 

(June 4, 2004), 69 FR 33090.
4 See letter from Steve Youhn, Senior Attorney, 

Legal Division, CBOE, to Nancy J. Sanow, Assistant 
Director, Division of Market Regulation 
(‘‘Division’’), Commission, dated July 12, 2004 
(‘‘Amendment No. 1’’).

5 See infra note 6.
6 On June 17, 2004, the Commission approved a 

proposed rule change that modified this paragraph. 
See Securities Exchange Act Release No. 49880, 69 
FR 35086 (June 23, 2004) (SR–CBOE–2004–15). 
CBOE Rule 6.13(b)(i)(C)(ii) currently provides as 
follows: 

(ii) (A) Options Exchange Market Makers: The 
appropriate FPC may also determine, on a class-by-
class basis, to allow orders for the accounts of 
market makers or specialists on an options 
exchange (collectively ‘‘options market makers’’) 
who are exempt from the provisions of Regulation 
T of the Federal Reserve Board pursuant to Section 

7(c)(2) of the Securities Exchange Act of 1934 to be 
eligible for automatic execution. The appropriate 
FPC may establish the maximum order size 
eligibility for such options market maker orders at 
a level lower than the maximum order size 
eligibility available to non-broker-dealer public 
customers and non-market maker or non-specialist 
broker-dealers. Pronouncements pursuant to this 
provision regarding options market maker access 
shall be made by the appropriate FPC and 
announced via Regulatory Circular. 

(B) Stock Exchange Specialists: The appropriate 
FPC may determine, on a class-by-class basis, to 
allow orders for the account of a stock exchange 
specialist, with respect to a security in which it acts 
as a specialist, to be eligible for automatic execution 
in the overlying option class. The appropriate FPC 
may establish the maximum order size eligibility for 
such specialist orders at a level lower than the 
maximum order size eligibility available to options 
exchange market makers. Stock exchange 
specialists, with respect to orders in securities in 
which they do not act as specialist, will be treated 
as broker-dealers that are not market makers or 
specialists on an options exchange and will be 
eligible to submit orders for automatic execution in 
accordance with subparagraph (i) above.

VII. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,22 that the 
proposed rule change (File No. SR–
CBOE–2004–24) and Amendment No. 1 
are hereby approved, and that 
Amendment No. 2 is approved on an 
accelerated basis.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.23

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16324 Filed 7–16–04; 8:45 am] 
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July 12, 2004. 

I. Introduction 

On May 19, 2004, the Chicago Board 
Options Exchange, Inc. (‘‘CBOE’’ or 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’),1 and Rule 19b–4 
thereunder,2 a proposed rule change 
governing the frequency with which 
orders for the account of market makers 
or specialists on an options exchange 
(‘‘options market maker’’), or for the 
account of a stock exchange specialist 
with respect to a security in which it 
acts as specialist, may be submitted for 
automatic execution in the Exchange’s 
Hybrid Trading System (‘‘Hybrid’’). The 
proposed rule change was published in 
the Federal Register on June 14, 2004.3 
On July 12, 2004, the Exchange 
submitted by facsimile Amendment No. 
1 to the proposal.4

The Commission received no 
comments on the proposed rule change. 
This order approves the proposed rule 
change on an accelerated basis. 
Simultaneously, the Commission 
provides notice of filing and grants 
accelerated approval of Amendment No. 
1. 

II. Description of Proposal and 
Amendment No. 1

Currently, CBOE Rule 6.8(e)(iii) 
restricts the entry of certain orders into 
the Exchange’s RAES system to one 
order within any 15-second period on 
the same side of the market in an option 
class, when such order is for an account 
or accounts of the same beneficial 
owner. The proposed rule change seeks 
to adopt a similar 15-second rule 
applicable to options market maker and 
stock exchange specialist orders entered 
into Hybrid, which would be 
implemented for a six-month pilot 
period. 

Specifically, the Exchange has 
proposed to adopt new CBOE Rule 
6.13(b)(i)(C)(iii), which would prohibit 
members from entering or permitting 
the entry of multiple orders on the same 
side of the market in an option class 
within any 15-second period for an 
account or accounts of the same 
beneficial owner with respect to those 
orders eligible for submission pursuant 
to CBOE Rule 6.13(b)(i)(C)(ii).5 The 
proposed rule change also would allow 
the appropriate floor procedure 
committee (‘‘FPC’’) to shorten the 
duration of this 15-second restriction by 
providing advance notice to the 
membership via a Regulatory Circular 
that is issued at least one day prior to 
implementation.

The Exchange also has proposed to 
limit to the scope of the rule. The 
Exchange has represented that while all 
of the floor-based options exchanges’ 
rules, including CBOE Rule 6.8(e)(iii), 
broadly apply to all orders (i.e., orders 
from customers and broker-dealers), the 
proposed amendment to CBOE Rule 
6.13 will apply only to orders from 
options exchange market makers and 
stock exchange specialists, as defined in 
CBOE Rule 6.13(b)(i)(C)(ii).6 According 

to the Exchange, customers and broker-
dealers (as described in CBOE Rule 
6.13(b)(i)(C)(i)) will not be subject to the 
rule and as such will continue to be 
eligible to receive unlimited automatic 
executions.

The Exchange clarified the scope of 
the proposed rule change in 
Amendment No. 1. Amendment No. 1 
confirmed that Linkage Orders will not 
be subject to the proposed rule. 
Moreover, Amendment No. 1 proposed 
to amend the rule text to clarify the type 
of orders that will be presumed to be for 
the account(s) of the same beneficial 
owner. Specifically, the Exchange 
proposed that orders will be presumed 
to be for the account(s) of the same 
beneficial owner if they are not 
independently originated by separate 
market makers (or stock exchange 
specialists) and such orders clear into 
the same account or accounts with 
common ownership. The Exchange also 
included language that explained that 
the term ‘‘independently originated’’ 
means that a market maker (or stock 
exchange specialist) makes an 
individual determination to trade and 
separately communicates its trading 
determination (i.e., order) to the 
Exchange.

Also in Amendment No. 1, the 
Exchange made representations 
regarding its members’ ability to comply 
with the proposed rule. In this regard, 
the Exchange stated that it had 
contacted the large national market 
making firms, as well as the primary 
vendors used by the majority of market 
makers to submit quotes and orders, to 
gauge their ability to comply with the 
proposed rule. CBOE represented that, 
based on those discussions, it has 
determined that its members would be 
able to enforce compliance with the 
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7 The Commission has considered the proposed 
rule’s impact on efficiency, competition and capital 
formation. 15 U.S.C. 78c(f).

8 15 U.S.C. 78f(b)(5).
9 The Commission notes that the Exchange may 

not take punitive action against any non-member 
options market marker or stock exchange specialist 
who submits an order to a CBOE member for entry 
into Hybrid in the event that the CBOE member 
violates CBOE Rule 6.13(b)(i)(C)(iii).

10 See letter from Joanne Moffic-Silver, General 
Counsel, CBOE, to Annette Nazareth, Director, 
Division, Commission, dated July 9, 2004.

11 15 U.S.C. 78s(b)(2). 12 15 U.S.C. 78o–3(b)(6) and 78s(b)(2).

proposed rule upon implementation 
either through electronic or manual 
means. 

Lastly, in Amendment No. 1, the 
Exchange requested approval of the 
proposed rule change for a six-month 
pilot period. 

III. Commission’s Findings and Order 
Granting Accelerated Approval of 
Proposed Rule Change 

After careful consideration, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange.7 Specifically, the 
Commission believes the proposed rule 
change is consistent with section 6(b)(5) 
of the Act,8 which requires among other 
things, that the rules of the Exchange be 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to perfect the 
mechanism of a free and open market 
and national market system, and, in 
general, to protect investors and the 
public interest.

The Commission believes that 
prohibiting members from causing the 
entry of more than one order from 
options market makers or stock 
exchange specialists for the same 
beneficial account within a 15-second 
period into Hybrid should help reduce 
the risk exposure of CBOE market 
makers. The Commission believes that 
15 seconds is a sufficient time period to 
allow market makers to change their 
quotations following an execution, 
without placing an undue burden on 
market participants seeking to execute 
transactions on the Exchange.9 The 
Commission notes, however, that 
market participants subject to the 15-
second restriction will still be permitted 
to send orders to the Exchange for 
execution through the Intermarket 
Options Linkage pursuant to the terms 
of the Plan for the Purpose of Creating 
and Operating an Intermarket Options 
Linkage.

The Commission finds good cause for 
approving the proposed rule change 
prior to the 30th day of the date of 
publication of notice of filing thereof in 
the Federal Register. The Exchange has 
represented that, upon approval of the 
proposed rule change, orders 
electronically submitted to CBOE’s 
order routing system in Hybrid classes 
by options market-makers will be 
eligible for automatic execution through 
the Hybrid System.10 The Commission 
believes that permitting such access is 
an important development in that it will 
improve the efficiency with which such 
orders will be executed. By providing 
efficient executions for additional types 
of orders, more options orders may be 
attracted to the Exchange, and thus help 
improve the depth and liquidity of the 
Exchange’s market.

Further, the Exchange is proposing to 
implement the proposed rule change for 
a pilot period of six months so that the 
Exchange and the Commission may 
review the impact of the proposed rule 
change in light of greater options market 
maker access to Hybrid. Therefore, the 
Commission finds that there is good 
cause, consistent with section 19(b)(2) 
of the Act,11 to approve the proposed 
rule change on an accelerated basis.

The Commission finds good cause for 
approving Amendment No. 1 to the 
proposed rule change prior to the 30th 
day after the date of publication of 
notice of filing thereof in the Federal 
Register. In Amendment No. 1, the 
Exchange proposed to revise the rule 
text to provide greater clarity with 
respect to the definition of beneficial 
owner. The Exchange also proposed to 
implement the proposed rule change as 
a six-month pilot program and clarified 
that the proposed rule change would not 
affect the frequency with which markets 
may submit Linkage Orders to the 
CBOE. Because Amendment No. 1 did 
not affect the substance of the proposed 
rule change, made clarifying changes to 
the scope of the proposal, and proposed 
that the new rule be operated on a pilot 
basis, the Commission finds good cause, 
consistent with section 19(b)(2) of the 
Act, to approve Amendment No. 1 on an 
accelerated basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
1 to the proposed rule change, including 
whether the Amendment is consistent 
with the Act. Comments may be 

submitted by any of the following 
methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include SR–
CBOE–2004–33 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609.

All submissions should refer to SR–
CBOE–2004–33. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the CBOE. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to SR–CBOE–2004–33 and 
should be submitted on or before 
August 9, 2004. 

V. Conclusion 

Is it therefore ordered, pursuant to 
section 19(b)(2) of the Act,12 that the 
proposed rule change (SR–CBOE–2004–
33) and Amendment No. 1 thereto are 
hereby approved on an accelerated basis 
for a pilot period to expire on January 
12, 2005.
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13 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See letter from David Doherty, Attorney, Legal 

Division, CBOE, to Deborah Flynn, Assistant 
Director, Division of Market Regulation, 
Commission, dated July 12, 2004 (‘‘Amendment No. 
1’’). In Amendment No. 1, the CBOE proposes to 
amend its original 19b–4 filing to remove the 
following sentence from section 3 and Item II(A) of 
Exhibit I: ‘‘The individual designated may also be 
a nominee of one of the organization’s other 
memberships.’’

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.13

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16325 Filed 7–16–04; 8:45 am] 
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July 13, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on July 12, 
2004, the Chicago Board Options 
Exchange, Incorporated (‘‘CBOE’’ or 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in items I, II, and 
III below, which items have been 
prepared by the CBOE. On July 12, 
2004, the CBOE filed Amendment No. 1 
to the proposed rule change.3 The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change, as amended, from interested 
persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The CBOE proposes to amend its 
Chapter III membership rules to 
accommodate the proposed creation of a 
new category of CBOE market-making 
participant—electronic Designated 
Primary Market-Makers (‘‘e-DPMs’’). 

Below is the text of the proposed rule 
change, as amended. Proposed new 
language is italicized; proposed 
deletions are in brackets.
* * * * *

Chicago Board Options Exchange, 
Incorporated

* * * * *

Rules

* * * * *

Rule 3.2 Qualifications and 
Membership Statuses of Individual 
Members 

(a)–(b) No change. 
(c) Every individual member who is a 

lessee, a Chicago Board of Trade 
exerciser, or an owner (who is not a 
lessor) must have an authorized trading 
[floor] function. An individual member 
is deemed to have an authorized trading 
[floor] function if the member is 
approved by the Membership 
Committee to act as a Market-Maker, 
[and/or] Floor Broker, or nominee or 
person registered for an e-DPM 
organization. 

* * * Interpretations and Policies 

.01 No change.
* * * * *

Rule 3.8 Nominees and Members Who 
Register Their Memberships for 
Member Organizations 

(a) Each member organization that is 
the owner of a membership for which 
the member organization will not be 
acting as a lessor and each member 
organization that is a lessee of a 
membership shall be subject to the 
following provisions: 

(i) No change. 
(ii) If the member organization is the 

owner or lessee of more than one such 
membership, the organization must 
designate a different individual to be the 
nominee for each of the memberships 
(except that this subparagraph shall not 
apply to memberships designated for 
use in an e-DPM capacity pursuant to 
Rule 8.92 by a member organization 
approved as an e-DPM); 

(iii) Each nominee of a member 
organization designated pursuant to 
subparagraph (a)(i) of this Rule is 
required to have an authorized trading 
[floor] function, except that a nominee 
of a member organization that is 
approved solely to transact business 
with the public pursuant to Rule 9.1 is 
not required to comply with this 
requirement; 

(iv)–(v) No change. 
(b) Each member organization that is 

the owner of a membership for which 
the member organization will be acting 
as a lessor shall be subject to the 
following provisions: 

(i)–(ii) No change. 
(iii) The nominee of the member 

organization for the membership(s) with 

respect to which the organization will 
be acting as a lessor may not have an 
authorized trading [floor] function with 
respect to such membership(s); 

(iv) The nominee of the member 
organization for the membership(s) with 
respect to which the organization will 
be acting as a lessor must satisfy all of 
the qualification requirements for 
membership, except for those 
requirements that are not applicable to 
lessors or that are applicable solely to 
members who will have an authorized 
trading [floor] function; and 

(v) No change. 
(c) Each individual member who 

owns a membership and each Chicago 
Board of Trade exerciser may apply to 
register his or her membership for a 
member organization. Upon approval of 
such an application, an individual who 
has registered his or her membership for 
a member organization shall represent 
the organization in all matters relating 
to the Exchange in the same manner that 
a nominee represents a member 
organization. Each individual who 
registers his or her membership for a 
member organization must have an 
authorized trading [floor] function. 

(d) No change. 
(e) The following requirements shall 

apply to every nominee of a member 
organization and to every individual 
who has registered his or her 
membership for a member organization: 

(i) No change. 
(ii) The person may have authorized 

trading [floor] functions only on behalf 
of one member organization; and 

(iii) The person may perform trading 
[floor] functions only on behalf of the 
member organization for which the 
person is approved by the Exchange to 
perform such functions and may not 
perform trading [floor] functions on the 
person’s own behalf or on behalf of 
another member organization. 

(f) Notwithstanding the provisions of 
subparagraph (e)(iii) of this Rule, a 
nominee or person who has registered 
his or her membership for a member 
organization may act as an independent 
Market-Maker and/or an independent 
Floor Broker if the following 4 
requirements are satisfied: 

(A) The person obtains the prior 
written approval to do so, in a manner 
and form prescribed by the Exchange, 
from the member organization for which 
the person is approved by the Exchange 
to perform trading [floor] functions; 

(B) The member organization for 
which the person is approved by the 
Exchange to perform trading [floor] 
functions agrees, in a manner and form 
prescribed by the Exchange, to 
guarantee all obligations arising out of 
that person’s activities as an 
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4 See Securities Exchange Act Release No. 49643 
(April 30, 2004), 69 FR 25647.

5 15 U.S.C. 78f(b).
6 15 U.S.C. 78f(b)(5).

independent Market-Maker and/or an 
independent Floor Broker; 

(C)–(D) No change.
A person who is approved to act as an 

independent Market-Maker and/or an 
independent Floor Broker pursuant to 
this paragraph (f) shall be personally 
responsible for all obligations arising 
out of those activities, and the member 
organization for which the person is 
approved by the Exchange to perform 
trading [floor] functions shall guarantee 
these obligations. 

(g) A member organization may 
designate one or more inactive 
nominees. An ‘‘inactive nominee’’ of a 
member organization is an individual 
who is eligible to become an effective 
nominee of that organization with 
respect to any membership for which 
the organization is either an owner (and 
not a lessor) or is a lessee. The following 
requirements shall apply to inactive 
nominees: 

(i) To become an inactive nominee of 
a member organization, an individual 
must be approved for membership and 
become an effective nominee of the 
member organization, with authorized 
trading [floor] functions, within 90 days 
of the approval for membership; 

(ii)–(iv) No change. 

* * * Interpretations and Policies 
.01 No change.

* * * * *

Rule 3.9 Application Procedures and 
Approval or Disapproval 

(a)–(f) No change. 
(g) Any person applying pursuant to 

paragraph (a) of this Rule to have an 
authorized trading [Floor] function is 
required to have completed [attended] 
the Exchange’s [New] Member 
Orientation Program and to have passed 
an [the] Exchange[’s] Trading [Floor] 
Member Qualification Exam. 
Additionally, any person who has 
completed [attended] the [New] Member 
Orientation Program and taken and 
passed the applicable Trading [Floor] 
Member Qualification Exam and who 
then does not possess an authorized 
trading [Floor] function for more than 1 
year is required to complete [re-attend] 
the [New] Member Orientation Program 
and to re-pass the applicable Trading 
[Floor] Member Qualification Exam in 
order to once again become eligible to 
have an authorized trading [Floor] 
function. A person must score 75% or 
better on the applicable Trading [Floor] 
Member Qualification Exam in order to 
pass the Exam. Any person who fails the 
applicable Trading [Floor] Member 
Qualification Exam must wait 30 days to 
re-take the Exam after failing the Exam 
for the first time, must wait 60 days to 

re-take the Exam after failing the Exam 
for the second time, and must wait 120 
days to re-take the Exam after failing the 
Exam for a third or subsequent time. 
The Exchange may not waive any of the 
requirements set forth in this paragraph 
(g). 

(h)–(l) No change. 

* * * Interpretations and Policies 

.01–.02 No change.
* * * * *

Rule 3.28 [Reserved] 

Letter of Guarantee 

[Reserved] Each member with trading 
functions on the Exchange shall provide 
a letter of guarantee for the member’s 
trading activities on the Exchange from 
a Clearing Member in a form and 
manner prescribed by the Exchange.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
CBOE included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The CBOE has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

On May 7, 2004, the Commission 
published for comment SR–CBOE–
2004–24,4 which rule filing proposes to 
add a new category of CBOE market-
making participant—e-DPMs—to 
enhance the liquidity base of the 
CBOE’s Hybrid Trading System. e-DPMs 
are member organizations appointed to 
operate on the CBOE as competing 
Designated Primary Market-Makers in a 
broad number of option classes. e-DPMs 
act as specialists on the CBOE by 
entering bids and offers electronically 
from locations other than the trading 
crowds where the applicable option 
classes are traded, and are not required 
to have traders physically present in the 
trading crowd. To accommodate the 
new e-DPM category, the CBOE is 
proposing amendments to CBOE 

Membership Rules 3.2, 3.8, 3.9, and 
3.28.

CBOE Rule 3.8(a)(ii) currently states 
that member organizations that own 
more than one membership must 
designate separate individuals for each 
of those memberships. In the context of 
electronic access and market-making, 
this requirement serves no useful 
purpose and, to the contrary, may 
negatively affect an e-DPM member 
organization’s operating structure by 
imposing upon it unnecessary expenses. 
To this end, the CBOE proposes to 
restrict application of this rule such that 
it will not apply to e-DPM member 
organizations. This will allow a member 
organization to designate one individual 
to be the nominee of the memberships 
that are designated for use in an e-DPM 
capacity. 

CBOE Rules 3.2, 3.8, and 3.9 contain 
several references to ‘‘floor functions.’’ 
e-DPMs, when introduced, will have a 
trading function but not a floor function. 
For this reason, the CBOE proposes to 
eliminate the word ‘‘floor’’ and instead 
refer to ‘‘trading function.’’ 
Additionally, the CBOE proposes to 
amend CBOE Rule 3.2 to make clear that 
a member is deemed to have an 
authorized ‘‘trading function’’ if the 
member is approved by the Membership 
Committee to act as a nominee or person 
registered for an e-DPM organization. 
This would ensure under CBOE Rule 
3.9(g) that the e-DPM nominee 
completes the CBOE’s Member 
Orientation Program (as proposed to be 
renamed herein) and passes the CBOE’s 
Trading Member Qualification Exam (as 
proposed to be renamed herein). 

CBOE Market-Makers and Designated 
Primary Market-Makers are required 
pursuant to CBOE Rule 8.5 to furnish 
the CBOE with a letter of guarantee from 
a clearing member. New proposed CBOE 
Rule 3.28 seeks to impose the same 
obligation upon e-DPMs. 

2. Statutory Basis 

The creation of a new Designated 
Primary Market-Maker category will 
expand the CBOE’s liquidity base and 
market-making possibilities on the 
Exchange while ensuring that the 
nominee of the e-DPM organization has 
passed the proper Exchange 
administered exams and completed the 
requisite orientation program. 
Accordingly, the proposed rule change, 
as amended, is consistent with section 
6(b) of the Act 5 in general and furthers 
the objectives of section 6(b)(5) of the 
Act 6 in particular in that it should 
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7 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.

3 See letter from Ellen J. Neely, Senior Vice 
President and General Counsel, CHX, to Nancy J. 
Sanow, Assistant Director, Division of Market 
Regulation, Commission, dated June 17, 2004, and 
the attached Form 19b–4, which replaced the 
original filing in its entirety (‘‘Amendment No. 1’’).

promote just and equitable principles of 
trade, serve to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and protect investors and the 
public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The CBOE does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–CBOE–2004–43 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR-CBOE–2004–43. This file 
number should be included on the 
subject line if e-mail is used. To help the 

Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the CBOE. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CBOE–
2004–43 and should be submitted on or 
before August 9, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.7

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16326 Filed 7–16–04; 8:45 am] 
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Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change and 
Amendment No. 1 Thereto by the 
Chicago Stock Exchange, Inc. Relating 
to the Implementation of a Fully-
Automated Electronic Book for the 
Display and Execution of Orders in 
Securities That Are Not Assigned to a 
Specialist 

July 12, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’)1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
20, 2004, the Chicago Stock Exchange, 
Inc. (‘‘CHX’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 

Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
On June 18, 2004, the Exchange 
amended the proposed rule change.3 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The CHX proposes to implement a 
fully-automated electronic book for the 
display and execution of orders in 
securities that are not assigned to a 
specialist. Below is the text of the 
proposed rule change. Proposed new 
language is in italics; proposed 
deletions are in [brackets].
* * * * *

Article XXA 

Operation of Electronic Book 
The electronic book is a fully-

automated system operated by the 
Exchange, which allows eligible orders 
in eligible securities to match against 
one another. 

Eligible Securities 
Rule 1. All securities eligible for 

trading on the Exchange that are not 
assigned to a specialist shall be eligible 
for trading through the electronic book. 
Any specialist request to remove a 
security from the electronic book shall 
be considered by the Committee on 
Specialist Assignment and Evaluation. 

Eligible Orders 
Rule 2.(a) All orders sent to the 

electronic book must be round-lot limit 
orders, specifically designated in the 
manner specified by the Exchange to 
confirm that they are eligible for trading 
in the electronic book. 

(b) Eligible orders additionally may be 
designated as one of the following order 
types: 

(1) ‘‘Immediate or cancel’’: An order 
that is to be executed, either in whole 
or in part, as soon as the order is 
received by the electronic book, with 
any unexecuted balance of the order to 
be immediately cancelled. 

(2) ‘‘Fill or kill’’: an order that is to be 
executed in full as soon as the order is 
received by the electronic book, but that 
should be immediately cancelled if it is 
not executed. 
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(3) ‘‘Cross’’: An order to buy and sell 
the same security at a specific price 
equal to or better than the NBBO and 
better than the best bid and offer 
displayed in the electronic book. A cross 
order may represent interest of one or 
more members of the Exchange. 

(4) ‘‘Cross with size’’: An order to buy 
and sell at least 25,000 shares of the 
same security (A) at a price equal to or 
better than both the NBBO and the best 
bid or offer displayed in the electronic 
book; (B) where the size of the order is 
larger than the aggregate size of all 
interest displayed in the electronic book 
at that price; and (C) where neither side 
of the order is for the account of the 
CHX member sending the order to the 
electronic book. 

(c) Orders may be entered by a 
member on its own behalf (a proprietary 
or professional order) or for the account 
of a customer (an agency order). In the 
electronic book, however, agency orders 
are subject to the same display and 
execution processes as professional 
orders and agency orders do not receive 
any priority in order execution or 
handling. 

(d) In listed securities, an order is not 
eligible for execution in the electronic 
book if it crosses or locks the NBBO at 
the time that it is received, unless the 
order locks or crosses the BBO in the 
electronic book. An order in a listed 
security that locks or crosses the NBBO 
at the time it is received shall be 
immediately cancelled. An order in a 
listed security that locks or crosses the 
BBO in the electronic book shall be 
executed against orders in the electronic 
book, as set out in Rule 4(c), below; any 
remaining portion of the order shall be 
automatically cancelled, if it would lock 
or cross the NBBO. 

(e) All orders submitted to the 
electronic book are good for the day on 
which they are submitted only and shall 
be automatically cancelled at the end of 
each day’s trading session. 

Operating Hours 
Rule 3.(a) The electronic book will 

operate during the Exchange’s Primary 
and Post-Primary Trading Sessions, as 
further described below. 

(b) The electronic book will accept 
orders each day once the primary 
market for a security opens its market 
on either a quote or a trade. For 
purposes of this rule, the primary 
market in a security is, unless otherwise 
designated by the Rules Subcommittee, 
the listing market for a security; 
provided, however, that if a security is 
traded by the NYSE, then the primary 
market for such security is the NYSE 
and if a security is traded by the Amex, 
then the primary market for such 

security is the Amex. If a security is 
traded on both the NYSE and the Amex, 
whichever of the two is the listing 
market is the primary market. If a 
security is listed on both the NYSE and 
Nasdaq, the NYSE will be considered 
the primary market. 

(c) The electronic book will close at 
3:30 p.m. (Central Time). 

(d) The electronic book will not 
operate during regulatory halts called by 
the primary or listing market in a 
security, in accordance with rules set 
out in the appropriate transaction 
reporting plans. Additionally, the 
electronic book will halt its operation 
during periods of market volatility 
following the rules in Article IX, Rule 
10A. 

Operation of the Electronic Book 

Rule 4. (a) Routing of orders. Orders 
shall be routed to the electronic book 
using one of the following methods: 

(1) Except for the orders described in 
paragraph (2) below, all orders must be 
sent to the electronic book through the 
Exchange’s MAX system or through 
other communications lines approved 
by the Exchange for the delivery of 
orders by its members. 

(2) ITS commitments for ITS-eligible 
securities traded in the electronic book 
shall be sent through the ITS system. 
NASD market participants shall have 
direct telephonic access to the 
supervisory center for the Exchange’s 
electronic book to enter orders in the 
electronic book, for the securities in 
which those participants are registered 
with NASD as market makers or as 
electronic communications networks/
alternative trading systems. 

(b) Ranking and display of orders. All 
orders sent to the electronic book shall 
be ranked according to their price and 
time of receipt, as follows: 

(1) Limit orders shall be ranked based 
on their limit prices and times of receipt 
by the electronic book. 

(2) All orders shall be immediately 
and publicly displayed through the 
processes set out in the appropriate 
transaction reporting plan for each 
security when they constitute the best 
bid or offer in the electronic book for 
that security. 

(c) Automated matching of orders. 
Orders shall automatically match 
against each other, as follows: 

(1) Except for ‘‘cross with size’’ 
transactions, which shall be executed as 
described in Rule 2(b)(4), above, an 
incoming order shall be matched 
against one or more orders in the 
electronic book, in the order of their 
ranking, at the price of each order, for 
the full amount of shares available at 

that price, or for the size of the incoming 
order, if smaller.

(2) If an incoming order cannot be 
matched when it is received and it is not 
designated as a type that should be 
immediately cancelled, the order shall 
be placed in the electronic book and 
ranked as described in Rule 4(b) above. 

(3) An inbound ITS commitment, if it 
is priced at the current BBO in the 
electronic book, shall be automatically 
matched against the order(s) reflected in 
the BBO, for the full amount of shares 
available at that price, and any 
remaining portion of the ITS 
commitment shall be automatically 
cancelled; provided, however, that the 
inbound ITS commitment shall be 
automatically cancelled if its execution 
would occur at a price worse than the 
NBBO. If an inbound ITS commitment 
to sell is priced, at the time it is 
received, lower than the best bid in the 
electronic book or an ITS commitment 
to buy is priced, at the time it is 
received, higher than the best offer in 
the electronic book, the ITS 
commitment shall be automatically 
cancelled. 

(4) In listed securities, orders shall 
only be matched at prices that are equal 
to, or better than, the NBBO. 

(d) Submission of cross or cross with 
size orders. Cross or cross with size 
orders shall be automatically executed if 
they meet the requirements set out in 
Rule 2(b)(3) and 2(b)(4) above. If an 
order designated as cross or cross with 
size does not meet the requirements for 
its designation at the time it is received 
by the electronic book, it shall be 
immediately cancelled. 

Cancellation of Transactions 
Rule 5. A transaction made in 

demonstrable error and cancelled by 
both parties may be unwound, subject to 
the approval of the Exchange. 
Unresolved controversies relating to 
transactions that occur in the electronic 
book, and which are not addressed 
pursuant to the procedures in Rule 7, 
below, shall be subject to the arbitration 
rules of the Exchange set out in Article 
VIII, Rules 23 and 24. 

Registration of Market Makers 
Rule 6. Upon application and 

approval by the Exchange, any 
Exchange floor member may register as 
a market maker in one or more of the 
securities traded in the electronic book. 
A market maker shall meet the 
following requirements and shall have 
the following obligations: 

(a) Registration. Applicants seeking to 
register as electronic book market 
makers must submit an application on 
the form(s) required by the Exchange. 
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The Committee on Floor Procedure shall 
consider each application, considering 
factors including, but not limited to, an 
applicant’s financial and technical 
resources, trading experience, personnel 
and disciplinary history. The Committee 
shall approve or disapprove each 
application, providing written reasons 
for any disapproval. If an application is 
not approved, the applicant may obtain 
review of the decision by the Exchange’s 
Executive Committee by filing a written 
request for review with the Secretary of 
the Exchange within five business days 
after being notified of the disapproval. 

(b) Obligations of a market maker. 
Each market maker must maintain a 
continuous, two-sided market in each of 
the securities in which he or she is 
registered. 

(c) Utilization of exempt credit. 
Exchange members registered as 
electronic book market makers are 
registered as dealers on the Exchange 
for purposes of the Securities Exchange 
Act of 1934 and the rules and 
regulations under that Act. 

(d) Suspension or termination of 
registration. The registration of a market 
maker may be suspended or terminated 
by the Committee on Floor Procedure 
based upon a finding that the market 
maker has not satisfactorily performed 
his or her responsibilities as defined in 
the federal securities laws and the rules 
of the Exchange. Proceedings to 
suspend or terminate the registration of 
a market maker shall be conducted in 
accordance with the procedures set out 
in Article XVII of the Exchange’s Rules. 

Handling of Clearly Erroneous 
Transactions 

Rule 7. The Exchange will respond to 
requests for review of clearly erroneous 
transactions using the following 
procedures: 

(a) The terms of a transaction are 
‘‘clearly erroneous’’ where there is an 
obvious error in any term, such as price, 
number of shares or other unit of 
trading, or identification of the security. 

(b) Any member may request a review 
of an execution received through the 
electronic book when the member 
believes that the terms of the transaction 
were clearly erroneous when submitted. 

(1) The member must make a request 
for review by telephone immediately 
after the execution and also must 
provide a written request, by facsimile 
or by e-mail, within 15 minutes after the 
execution. 

(2) The Exchange shall promptly 
notify the other party to the transaction 
of the request for review. 

(3) The member making a request for 
review shall provide, within 30 minutes 
after making the written request for 

review (or within such longer period of 
time specified by Exchange staff), 
written documentation relating to the 
disputed transaction that is reasonably 
necessary for use by the Exchange in 
resolving the matter. The other party to 
the transaction shall provide, within 30 
minutes after receiving notice from the 
Exchange of the request for review (or 
within such longer period of time 
specified by Exchange staff), written 
documentation relating to the disputed 
transaction that is reasonably necessary 
for use by the Exchange in resolving the 
matter. Once a party has submitted its 
documentation, and the period for 
providing the documentation has ended 
(or, if earlier, the party has notified the 
Exchange that it has no further 
information), the party may not provide 
additional information unless requested 
to do so by Exchange staff. Either party 
to the transaction may request, and the 
Exchange shall provide, the written 
documentation submitted by the other 
party. 

(4) The Exchange, acting through one 
of its officers designated by the Chief 
Executive Officer, shall review the 
transaction and determine whether it is 
clearly erroneous. In making that 
determination, the officer shall consider 
the goals of maintaining a fair and 
orderly market and the protection of 
investors and the public interest. 

(c) If the Exchange officer determines 
that a transaction is not clearly 
erroneous, the officer shall notify both 
parties, in writing, that no action will be 
taken with respect to the completed 
trade. If the Exchange officer determines 
that a transaction is clearly erroneous, 
the officer shall declare the transaction 
null and void or modify one or more of 
the terms of the transaction with the aim 
of trying to return the parties to the 
positions that they would have been in 
(or to positions reasonably similar to 
those positions) if the error had not 
occurred. The officer shall document 
this decision in writing and provide 
copies of the decision to all parties. 

(d) Either party may appeal this 
determination to a subcommittee of the 
Exchange’s Committee on Floor 
Procedure by submitting an appeal to 
the Exchange’s Secretary, by facsimile 
or in writing, within 30 minutes after 
receiving the Exchange’s written 
decision or, if the Exchange notifies 
parties of its decision after 3:00 p.m. 
(Central Time), by 8:30 a.m. (Central 
Time), the next trading day. Once an 
appeal is received, the Exchange shall 
notify the counterparty to the trade and 
both parties and the Exchange itself will 
be permitted to submit any additional 
supporting written materials up to the 
time that the subcommittee considers 

the appeal. Either party to a disputed 
trade may request, and the Exchange 
shall provide, the written 
documentation presented to the 
subcommittee by the other party or by 
the Exchange. An appeal does not 
operate as a stay on the decision being 
appealed. After consideration of any 
written materials provided by the 
parties or by the Exchange, and after 
any hearings that the subcommittee may 
hold, the subcommittee, using the 
standards set out in this rule, shall 
affirm, modify or reverse the original 
decision. The subcommittee’s decision 
on a matter may be appealed to the full 
Committee on Floor Procedure as set out 
in CHX Article IV, Rule 3, except that 
the appeal does not operate as a stay on 
the decision of the subcommittee. The 
decision of the Exchange’s Committee 
on Floor Procedure shall be the final 
Exchange action on the matter. Any 
decision by an Exchange officer under 
section (c) above or by the Committee on 
Floor Procedure or any of its 
subcommittees under this section (d) 
shall be rendered without prejudice as 
to the rights of the parties to the 
transaction to submit their dispute to 
arbitration.

(e) If there is any disruption or 
malfunction in the use or operation of 
the electronic book, or the 
communications systems associated 
with the electronic book, the Chief 
Executive Officer, or another officer 
designated by the Chief Executive 
Officer may declare any transaction 
arising out of the use of the electronic 
book during the period of the disruption 
or malfunction null and void or may 
modify the terms of these transactions. 
In making this decision, the Chief 
Executive Officer, or any designee, must 
find that the transactions were clearly 
erroneous or that the actions are 
necessary for the maintenance of a fair 
and orderly market or the protection of 
investors and the public interest. Absent 
extraordinary circumstances, any action 
by the Chief Executive Officer or other 
designee shall be taken within 30 
minutes of detection of the erroneous 
transaction, but in no event later than 
2:00 p.m., Central Time, on the trading 
day following the date of the trade at 
issue. The Exchange shall notify each 
member involved in the transaction as 
soon as practicable following the 
decision and any party to the 
transaction may appeal that decision by 
following the procedures set out above 
in section (d) of this rule. 

Application of CHX Rules 
Rule 8. The rules and procedures in 

this Article shall apply to trading 
conducted in the electronic book. 
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Unless otherwise defined in this Article, 
terms used in this Article shall have the 
same meanings given them elsewhere in 
the Rules. Except where the context 
requires otherwise, the provisions of the 
Constitution and all other Rules and 
policies of the Board of Governors shall 
continue to be applicable to trading that 
occurs in the electronic book. If any rule 
in this Article is inconsistent with any 
other provision of the Rules, the 
provisions of this Article shall control 
and shall be deemed to supplement or 
amend the inconsistent provision.
* * * * *

Article XII—Discipline and Trial 
Proceedings

* * * * *

Minor Rule Violations 

Rule 9. 
(a) No change to text. 
(b) No change to text. 
(c) No change to text. 
(d) No change to text. 
(e) No change to text. 
(f) No change to text. 
(g) No change to text. 
(h) Exchange Rules and Policies 

subject to the Minor Rule Violation 
Plan: 

(i) Reporting and Record Retention 
Violations

* * * * *

(ii) Floor Decorum and Minor Trading 
Rule Violations 

(1)–(10) No change to text. 
(11) [Failure to comply with Cabinet 

Securities Provision (Article XX, Rule 
11)] Reserved for future use.
* * * * *

ARTICLE XX

* * * * *

[Cabinet Securities] 

Rule 11. Reserved for future use. 
[Stocks having no designated specialist 
unit of trading shall be assigned for 
dealings by use of cabinets and shall be 
dealt in at a location designated for that 
purpose.] 

[The Exchange may also designate 
bonds which are to be dealt in by use 
of cabinets.] 

[Bids and offers in securities dealt in 
by use of cabinets shall be written on 
cards, which shall be filed in the 
cabinets in the following sequence:] 

[1. According to price; and] 
[2. According to the time received at 

the cabinet.] 
[Orders in such securities shall be 

filled according to the bids and offers 
filed in the cabinets, in the sequence 
indicated above, except that oral bids 

and offers in such securities may be 
made if not in conflict with bids and 
offers in the cabinets. Oral bids and 
offers may be made by clearing the 
cabinet post by phone provided that 
such bids and offers are audibly 
announced at the cabinet post through 
a speaker system maintained by the 
Exchange.] 

[Every card placed in the cabinets 
shall bear a definite price and number 
of shares and no mark or identification 
shall be placed thereon to indicate it is 
other than a limited order at the price.]
* * * * *

ARTICLE XXVIII—Listed Securities

* * * * *

[Cabinet System] 

Rule 6. Reserved for future use. [The 
Board of Governors may designate to be 
traded in the cabinet system those 
securities which in the judgment of the 
Board do not trade with sufficient 
frequency to warrant their retention in 
the specialist system and may place 
securities in the cabinet system on the 
unrestricted list. Securities on the 
unrestricted list may thereafter, until 
removed from the unrestricted list, be 
traded off the Floor of the Exchange 
without special permission from the 
Exchange.]
* * * * *

ARTICLE XXXIV—Registered Market 
Makers—Equity Floor

* * * * *

Assigned Securities 

Rule 3. A registered market maker 
shall engage to a reasonable degree 
under existing circumstances in a 
course of dealing in the securities to 
which he is assigned that is reasonably 
calculated to contribute to the 
maintenance of a fair and orderly 
market. The Floor Procedure Committee 
(or other committee appointed for the 
purpose by the Board) shall specify the 
percentage of the shares purchased and 
sold by a registered market maker that 
must be of securities to which he is 
assigned. 

* * * Interpretations and Policies: 
.01 No change to text.
[.02 The Committee on Floor 

Procedure has approved a program 
which provides for the dissemination of 
continuous two-sided quotations by 
Market Makers in those issues lacking a 
registered specialist (Cabinet Issues). In 
discussing the implementation of the 
program, the Committee recognized that 
definitive procedures must be set forth 
in order to avoid any misunderstanding 
concerning this program and current 

Cabinet System policy. The Committee 
wishes to make it clear that the program 
is open to all floor members who are 
interested in seeing all Exchange issues 
quoted. The Committee retains the right 
to review the program on an ongoing 
basis.] 

[The procedures and policies relative 
to this program are as follows:] 

[1. A Market Maker who agrees to 
disseminate a continuous two-sided 
quotation in a Cabinet System Issues 
will be considered the ‘‘Post’’ in the 
issue.] 

[2. The ‘‘Post’’ classification carries 
with it the obligation to accept and 
reflect all orders which qualify for entry 
on a ‘‘Post Protection’’ basis.] 

[3. The subject issues are no longer 
classified as Cabinet System issues.]

[4. All current rules and policies in 
effect relative to clearing the Post apply 
with equal force with respect to the 
subject issues.] 

[5. Limit orders will be handled under 
the same guidelines which apply to the 
handling of such orders by Specialists 
except for application of the Best 
requirement which is limited to 100 
shares.] 

[6. The designation of ‘‘Lead’’ or 
‘‘Primary’’ Market Maker will be 
assigned to the first Market Maker in a 
given Cabinet System issue who is 
willing to abide by the dictates of this 
program.] 

[7. The Lead or Primary Market 
Maker, as the repository for limit orders 
in the subject issues, will be responsible 
for lodging all applicable Trade Through 
complaints against other ITS 
Participants.]
* * * * *

Membership Dues and Fees 
A.–L. No change to text. 
M. Credits 
1. Specialist Credits—No change to 

text 
2. Floor Broker Credits—No change to 

text. 
[3. Credits for Qualified Market 

Makers Registered in Cabinet Securities] 
[Effective July 1, 2002, total monthly 

fees owed by a market maker registered 
in a cabinet security will be reduced 
(and qualified market makers will be 
paid each month for any unused credits) 
by a Transaction Credit.] 

[‘‘Transaction Credit’’ when used in 
connection with a credit for a Qualified 
Market Maker registered in a cabinet 
security means 18% of the monthly 
CHX tape revenue from the 
Consolidated Tape Association (less all 
direct CTA costs) generated by the 
security in which the market maker is 
registered. To the extent that CHX tape 
revenue is subject to a year-end 
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4 See CHX Article XX, Rule 11.
5 See CHX Article XXXIV, Rule 3, Interpretation 

and Policy .02. Among other things, market makers 
assigned to these former cabinet securities are 
required to engage, to a reasonable degree under 
existing circumstances, in a course of dealing that 
is reasonably calculated to contribute to the 
maintenance of a fair and orderly market.

6 See Proposed CHX Article XXA, Rule 2 
(requiring orders to be specifically designated, in 
the manner specified by the Exchange, to confirm 
that they are eligible for trading in the electronic 
book).

7 See Proposed CHX Article XXA, Rule 2.
8 An immediate or cancel order would be 

executed, in whole or in part, as soon as it is 
received by the electronic book; if execution is not 
possible, or if only a partial execution is possible, 
any unexecuted balance of the order would be 
immediately cancelled. A fill or kill order would be 
executed in full as soon as it is received; if 
execution is not possible, the entire order would be 
immediately cancelled. See Proposed CHX Article 
XXA, Rule 2(b)(1) and (2).

9 A ‘‘cross’’ order would be an order to buy and 
sell the same security at a specific price that is 
equal to or better than the National Best Bid or Offer 
(‘‘NBBO’’) and better than the best bid and offer 
displayed in the electronic book. A ‘‘cross with 
size’’ order would be an order to buy and sell at 
least 25,000 shares of the same security (a) at a price 
equal to or better than both the NBBO and the best 
bid or offer (‘‘BBO’’) displayed in the electronic 

book; (b) where the size of the order is larger than 
the aggregate size of all interest displayed in the 
electronic book at that price; and (c) where neither 
side of the order is for the account of the CHX 
member sending the order to the electronic book. 
These definitions are substantially similar to the 
descriptions of the types of cross transactions that 
can occur today on the Exchange’s floor without 
interference from the trading crowd. See CHX 
Article XX, Rule 23. Because there would not be a 
trading crowd operating in connection with the 
electronic book, however, the Exchange has not 
incorporated other aspects of its existing crossing 
rules, such as the requirement for asking the crowd 
for a market before executing a crossing transaction 
between the quoted market. Similarly, because 
there would not be a trading crowd or specialist’s 
post in these issues, the Exchange has not 
incorporated rules relating to instances where a 
specialist or other floor member can break up the 
crossing transaction by providing an improved 
price to one side of the proposed trade. In the 
electronic book, all bids and offers would be 
reflected in the book itself—there would be no on-
floor auction market trading in these issues.

10 Similarly, if an order in a listed security locks 
or crosses the BBO in the electronic book at the 
time it is received, but not the NBBO, the order 
would be executed according to the electronic 
book’s matching algorithm, and any remaining 
portion would be immediately cancelled, if it 
would lock or cross the NBBO.

11 The Exchange’s Primary Trading Session is 
open, for a particular security, during the same 
times that such security is traded on its primary 
market (e.g., 8:30 to 3 p.m. central time, for most 
securities). The Exchange’s Post-Primary Trading 
Session operates until 3:30 p.m. See CHX Article 
IX, Rule 10(b).

12 The proposed rules define the primary market 
as the listing market for a security, unless otherwise 
designated by the Rules Subcommittee; provided, 
however, that if a security is traded by the New 
York Stock Exchange, Inc. (‘‘NYSE’’), then the 
primary market for such security would be the 
NYSE and if a security is traded by the American 
Stock Exchange LLC (‘‘Amex’’), then the primary 
market for such security would be the Amex. If a 
security is traded on both the NYSE and the Amex, 
whichever of the two is the listing market would 
be considered the primary market. If a security is 
listed on both the NYSE and The Nasdaq Stock 
Market, Inc. (‘‘Nasdaq’’), the NYSE would be 
considered the primary market. See Proposed CHX 
Article XXA, Rule 3(b).

adjustment, market maker credits may 
be adjusted accordingly.] 

[‘‘Qualified Market Maker’’ means a 
lead market maker who is registered as 
such in 100 or more cabinet securities.]
* * * * *

Minor Rule Violation Plan 
Recommended Fine Schedule 

(Pursuant to Article XII, Rule 9(e))

* * * * *
[Failure to comply with Cabinet 

Securities 
Provision: $100.00, $500.00, 

$1,000.00]
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in Sections A, B, and C below, 
of the most significant aspects of such 
statements.

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to implement 

a fully-automated electronic book for 
the display and execution of orders in 
securities that are not assigned to a 
specialist. Under the Exchange’s current 
rules, securities that are not assigned to 
a specialist currently are traded in two 
ways: (1) Securities can be placed in the 
cabinet; 4 or (2) securities can be 
removed from the cabinet and assigned 
to a lead market maker for trading.5 
According to the Exchange, the 
procedures associated with the trading 
of these products are quite manual. For 
example, the Exchange maintains a 
physical location, known as the cabinet, 
at which written information is 
manually maintained regarding existing 
bids, offers and orders for each cabinet 
security. These orders are filled 
manually and each transaction is 
recorded on a written trade ticket before 
being entered into the Exchange’s 

systems for public dissemination. 
Securities that are assigned to lead 
market makers are subject to similar 
manual procedures, quite like those for 
cabinet securities, except that these 
orders are also entered into the 
Exchange’s systems so that they can be 
automatically quoted.

The Exchange believes that these 
antiquated manual procedures are an 
extraordinarily inefficient way to trade 
securities that are not assigned to a 
specialist. As a result, the Exchange 
now proposes to replace these 
procedures with a new fully-automated 
electronic book that would display and 
match eligible limit orders in these 
securities, without the participation of a 
specialist or lead market maker. As 
described below, this new electronic 
book would allow the Exchange’s 
members, whether or not they are on the 
Exchange’s floor, to enter orders into an 
automated matching system operated by 
the Exchange for possible execution. 

Eligible securities and eligible orders. 
Under the proposed rules, all securities 
eligible for trading on the Exchange that 
are not assigned to a specialist would be 
traded in the electronic book. Orders 
sent to the electronic book would be 
required to be specifically designated 
for handling in the electronic book.6 
The electronic book would accept only 
round-lot limit orders that are good for 
the day on which they are submitted.7 
No odd-lot orders or good-till-cancelled 
orders would be accepted.

Orders could be designated as 
‘‘immediate or cancel’’ or ‘‘fill or kill’’ 
orders to ensure that they are 
immediately filled or cancelled.8 Orders 
could also be designated as ‘‘cross’’ or 
‘‘cross with size’’ to permit the handling 
of orders to buy and sell the same 
security.9 Orders could not be 
designated with any other conditions.

In addition, otherwise eligible orders 
would be cancelled in certain 
circumstances, to ensure compliance 
with applicable intermarket trading 
rules. For example, if an order in a 
listed security crosses or locks the 
NBBO at the time that it is received, the 
order would be immediately cancelled 
to ensure compliance with the 
Intermarket Trading System (‘‘ITS’’) 
Plan’s rules relating to locked markets.10 

Operating hours. Under the proposed 
rules, the electronic book would operate 
during the Exchange’s Primary Trading 
Session and its Post-Primary Trading 
Session.11 Specifically, the electronic 
book would accept orders on each day 
for a particular security once the 
primary market in that security opens 
on a quote or a trade.12 The electronic 
book would close at 3:30 p.m. (central 
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13 See Proposed CHX Article XXA, Rule 4(a)(1).
14 See CHX Article XX, Rule 43.
15 See CHX Proposed Article XXA, Rule 4(b).
16 The only exception to this price/time priority 

matching would occur when certain ‘‘cross with 
size’’ orders are executed. In those instances, 
eligible ‘‘cross with size’’ transactions—where there 
is an order to buy and sell at least 25,000 shares 
of the same security (A) at a price equal to or better 
than both the NBBO and the BBO displayed in the 
electronic book; (B) where the size of the order is 
larger than the aggregate size of all interest 
displayed in the electronic book at that price; and 
(C) where neither side of the order is for the account 
of the CHX member sending the order to the 
electronic book—could execute at the price of 
orders in the electronic book, without executing 
those earlier-received orders. Because this type of 
crossing transaction is permitted on the floor of the 
Exchange today, the Exchange believes it is 

appropriate to include this transaction type in the 
fully-automated electronic book.

17 In other words, if an inbound ITS commitment 
to sell is priced, at the time it is received, lower 
than the best bid in the electronic book, or an ITS 
commitment to buy is priced, at the time it is 
received, higher than the best offer in the electronic 
book, the ITS commitment would be automatically 
cancelled.

18 The Exchange believes that this handling is 
appropriate because the electronic book is a fully-
automated functionality of the Exchange. Orders for 
the electronic book would be submitted directly 
and electronically to the Exchange. Once 
transmitted, an order could be cancelled, but a 
member could not influence the execution of that 
order in any way. The orders would enter a line of 
other orders to be matched against one another 
based on an established algorithm.

19 See Proposed CHX Article XXA, Rule 5.

20 See Proposed CHX Article XXA, Rule 7.
21 For example, a member seeking review of a 

‘‘clearly erroneous’’ transaction would be required 
to notify the Exchange of the request, by telephone 
and in writing, promptly after the execution. After 
reviewing the transaction, an Exchange official 
would notify both parties of his or her decision, in 
writing; either party could appeal the decision to 
a subcommittee of the Exchange’s Committee on 
Floor Procedure and, if not satisfied, to the full 
Committee on Floor Procedure. In making his or her 
decision, the Exchange official would consider the 
goals of maintaining a fair and orderly market and 
protecting investors and the public interest. If an 
Exchange official determines that a transaction was 
clearly erroneous, he or she would try to return the 
parties to the positions that they would have been 
in (or positions reasonably similar to those 
positions) if the error had not occurred. Similarly, 

Continued

time), and all unexecuted orders would 
be automatically cancelled.

Routing of orders. Orders could be 
sent to the electronic book through the 
Exchange’s MAX system or through any 
other communications lines approved 
by the Exchange for the delivery of 
orders by Exchange members.13 The 
Exchange anticipates that all CHX 
members—whether they are located on 
the Exchange’s trading floor or off the 
floor—would be able to receive access to 
the electronic book. The electronic book 
would also accept and automatically 
execute commitments sent by market 
centers that participate in the ITS. 
National Association of Securities 
Dealers, Inc. (‘‘NASD’’) market 
participants would have direct 

telephone access to the supervisory 
center for the electronic book to enter 
orders, as required by the OTC/UTP 
Plan.14 

Ranking and display of orders. All 
orders received by the electronic book 
would be ranked according to their 
price and time of receipt and would be 
displayed to the public when they 
constitute the BBO in the electronic 
book for a security.15 The Exchange 
initially plans to disseminate these best 
bids and offers through the systems 
used for that purpose today—through 
the CTA/CQ Plan for listed securities, 
and through the OTC/UTP Plan for 
Nasdaq/NM securities.

Automated matching of orders. In the 
electronic book, orders would 

automatically match against each other, 
in price/time priority.16 Specifically, an 
incoming order would be matched 
against one or more orders in the 
electronic book, in the order of their 
ranking, at the price of each order, for 
the full amount of shares available at 
that price, or for the size of the 
incoming order, if smaller. If an 
incoming order could not be matched 
when it is received, and it is not 
designated as an order that should be 
immediately cancelled, the order would 
be placed in the electronic book. For 
example:

Assume that the electronic book 
contains the following bids and offers in 
a particular security, FAA:

Buy Price Price Sell 

200 ............................................................................................................................................... $47.50 $48.20 400
1,500 ............................................................................................................................................ 47.00 48.50 700
600 ............................................................................................................................................... 46.75 49.00 100

—An incoming limit order to buy 500 shares at a price of $48.00 would become the top-of-the-book best bid. 
—An incoming limit order to buy 500 shares at a price of $48.20 would match for 400 shares against the top-of-the-book best offer at a price of 

$48.200, leaving 100 shares to buy at $48.20. 

Inbound ITS commitments would be 
automatically matched against the 
order(s) reflected in the electronic 
book’s BBO for the full amount of shares 
at that price, and any remaining portion 
of the ITS commitment would be 
automatically cancelled. An ITS 
commitment, however, would be 
automatically cancelled if its execution 
would occur at a price worse than the 
NBBO or if it is hypermarketable at the 
time it is received.17 Importantly, to 
ensure that the electronic book does not 
trade through another market in 
violation of the ITS Plan’s trade-through 
provisions, orders in listed securities 
would only be matched at prices that 
are equal to, or better than, the NBBO.

Cross or cross with size orders would 
be automatically executed if they meet 

the requirements for those types of 
orders. If they do not meet applicable 
requirements, they would be 
immediately cancelled. 

No distinction between agency and 
professional orders. Under the proposed 
rules, agency orders (entered on behalf 
of a customer) and professional or 
proprietary orders (entered for the 
account of a CHX member or other 
broker-dealer) would be handled in an 
identical way in the electronic book’s 
matching algorithms.18

Cancellations of transactions and 
handling of clearly erroneous 
transactions. Under the proposed rules, 
members that make a transaction in 
demonstrable error could agree to cancel 
and unwind the transaction, subject to 
the approval of the Exchange.19 For 

purposes of the electronic book, the 
Exchange also proposes to adopt a 
policy for the handling of clearly 
erroneous transactions.20 This policy 
would allow the Exchange to (a) review, 
and potentially modify or cancel, 
executions where one party believes 
that the terms of the transaction were 
clearly erroneous when submitted; and 
(b) modify or cancel executions that 
result from a disruption or malfunction 
in the use or operation of the electronic 
book, or any communications system 
associated with the electronic book. The 
proposed rules set out procedures for 
each of these reviews, including specific 
means for members to appeal the 
Exchange’s decisions.21
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in the event of disruption or malfunction that 
impacts the operation or use of the electronic book, 
an Exchange official could act promptly to declare 
transactions void or to modify transactions. The 
official would be required to notify each member 
involved in the transaction as soon as practicable 
after making any decision. Decisions could be 
appealed using the procedure set out for the review 
of decisions addressing clearly erroneous 
transactions.

22 See Proposed CHX Article XXA, Rules 6(a) and 
(d).

23 See proposed changes to CHX Article XII, Rule 
9 (deleting the cabinet securities rule from the 
Minor Rule Violation Plan (‘‘MRVP’’)); CHX Article 
XX, Rule 11 (deleting the cabinet securities rule); 
CHX Article XXVIII, Rule 6 (deleting the rule 
permitting the Board of Governors to place 
securities in the cabinet); CHX Article XXXIV, Rule 
3 (deleting the interpretation that creates the lead 
market maker program); and Schedule of 
Membership Dues and Fees (deleting the lead 
market maker credits and the recommended MRVP 
fines for violations of the cabinet system rule).

24 15 U.S.C. 78(f)(b).
25 15 U.S.C. 78f(b)(5).

26 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 Securities Exchange Act Release No. 49709 (May 

14, 2004), 69 FR 29155 (May 20, 2004).

Registration of market makers. Under 
the proposal, Exchange members could 
seek registration as market makers in 
one or more of the securities traded in 
the electronic book. A market maker 
would be required to maintain a 
continuous two-sided market in each 
security in which he or she is registered 
and would be entitled to utilize exempt 
credit for financing their market maker 
transactions. The proposed rules would 
set out a process for market makers to 
apply for this registration and for the 
suspension or termination of their 
registrations, where appropriate.22

Additional changes to rules. Because 
this proposal is designed to replace the 
Exchange’s existing cabinet security and 
lead market maker systems, this 
submission also contains proposed 
changes to various rules associated with 
those trading systems.23

The Exchange represents that it has 
designed this electronic book to be a 
fully-automated system that would 
permit eligible orders in eligible 
securities to match against one another, 
without the required participation of a 
specialist or lead market maker. The 
Exchange believes that this system 
functionality would provide all 
Exchange members with an efficient 
way to trade securities that are not 
assigned to a specialist and would 
protect investors and the public interest 
by automatically handling orders in a 
fair and reasonable manner. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change, as amended, is 
consistent with Section 6(b) of the Act 24 
in general, and furthers the objectives of 
Section 6(b)(5) of the Act 25 in 
particular, because it is designed to 
promote just and equitable principles of 

trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change, as amended, 
will impose any burden on competition 
that is not necessary or appropriate in 
furtherance of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change, as amended. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–CHX–2004–11 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609.
All submissions should refer to File 
Number SR–CHX–2004–11. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 

comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the CHX. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CHX–
2004–11 and should be submitted on or 
before August 9, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.26

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16322 Filed 7–16–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50006; File No. SR–DTC–
2004–03] 

Self-Regulatory Organizations; The 
Depository Trust Company; Order 
Granting Approval of Proposed Rule 
Change Relating to the Processing of 
Deliveries in DTC’s Money Market 
Instrument Program 

July 12, 2004. 
On March 18, 2004, The Depository 

Trust Company (‘‘DTC’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) proposed rule change 
File No. SR–DTC–2004–03 pursuant to 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’).1 Notice 
of the proposed rule change was 
published in the Federal Register on 
May 20, 2004.2 No comment letters were 
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3 All times are Eastern Standard Time.
4 Reclaims, or reclamations, are the means by 

which receivers can return erroneous deliveries.
5 RAD is a control mechanism that allows 

participants to review transactions prior to 
completion of processing in order to limit 
participants’ exposure from misdirected or 
erroneously entered DOs. The bypassing of DTC’s 
risk management controls is designed to address 
industry concern that the receiver not be ‘‘stuck’’ 
with a delivery it should not have received because 
of DTC’s risk management controls.

6 As a result, reclamations made after 2:30 p.m. 
will not be eligible for processing during the 
exclusive reclaim period (3:20 pm. to 3:30 p.m.) and 
may not be ‘‘re-reclaimed’’ by the receiver.

7 All new issuance DOs processed after 2:00 p.m. 
will automatically be subject to RAD unless the 
participant instructs DTC to the contrary. DTC 
participants may opt-out of forced RAD by 
completing the ‘‘Forced MMI RAD Election Form’’ 
and submitting it to their DTC relationship 
manager. The election form is available on DTC’s 
website (www.dtc.org) as Attachment A to DTC 
Important Notice #5337. A participant that, at first, 
elected to opt out of the forced RAD functionality 
may opt back in by submitting a new completed 
election form to its DTC relationship manager.

8 15 U.S.C. 78q–1(b)(3)(F).

9 15 U.S.C. 78s(b)(2).
10 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See letter from Steven B. Matlin, Regulatory 

Policy, PCX, to Nancy J. Sanow, Assistant Director, 
Division of Market Regulation (‘‘Division’’), 
Commission, dated June 29, 2004 (‘‘Amendment 
No. 1’’). In Amendment No. 1, PCX amended its 
Schedule of Fees and Charges for Exchange Services 
to replace a reference to the term ‘‘Order Service 
Firm’’ with ‘‘any OTP Holder or OTP Firm that has 
activated their OTP for trading or clearing 
purposes’’ and to make a conforming change to a 
related footnote. PCX also made technical 
corrections to the proposed rule text. Amendment 
No. 1 supercedes and replaces the proposed rule 
change in its entirety.

received. For the reasons discussed 
below, the Commission is now granting 
approval of the proposed rule change.

I. Description 
The purpose of this filing is to allow 

DTC to modify its procedures relating to 
how deliveries are processed in DTC’s 
Money Market Instrument (‘‘MMI’’) 
Program. Under DTC’s current 
procedures applicable to MMI 
transactions, early on the maturity date 
(generally around 2 a.m.)3 DTC initiates 
deliveries of maturing paper from the 
accounts of participants having position 
in the maturing paper to the MMI 
participant account of the Issuing/
Paying Agent (‘‘IPA’’). These 
transactions are processed as the 
equivalent of valued delivery orders 
(‘‘DO’’). The IPA can ‘‘refuse to pay’’ for 
maturing paper of a particular issuer by 
communicating that intention to DTC 
before 3 p.m. on the maturity date. DTC 
will inform all participants of the IPA’s 
refusal to pay by broadcast message. 
DTC will then, among other things, 
reverse any completed maturity 
presentments by recrediting them to 
presenting participants.

The MMI procedures also provide for 
participants that are receivers of new 
MMI issuance DOs (e.g., custodian 
banks) to have until 3:30 p.m. to reclaim 
those DOs back to the IPA.4 Since the 
reclaim can be ‘‘matched’’ with a DO 
processed on the same day, the reclaim 
is permitted to bypass the Receiver 
Authorized Delivery (‘‘RAD’’) system 
and DTC’s risk management controls 
(e.g., net debit cap and collateral 
monitor) if the value of the DO is less 
than $15 million.5

Although the current procedures have 
worked well, since the events of 
September 11, 2001, participants in 
DTC’s MMI program have been working 
with DTC on changes that would reduce 
risk without introducing processing 
inefficiencies. IPAs have raised 
concerns about potentially having to 
fund an issuer’s maturity at a level 
higher than anticipated at the time IPA 
decides not to exercise a ‘‘refusal to 
pay’’ because the IPA fails to receive the 
settlement credits associated with new 
issuance DOs that are reclaimed after 3 
p.m. As a result, IPAs are forced to make 

‘‘refusal to pay’’ decisions based on 
incomplete data and are subject to 
increased exposure to individual 
issuers. 

The rule change addresses these 
concerns by subjecting reclamations of 
all new MMI issuance DOs received 
after 2:30 p.m. to RAD controls and 
treating them as original transactions 
subject to DTC’s normal risk 
management controls.6 To reduce the 
potential impact of the change in the 
processing of reclaims received after 
2:30 p.m., the rule change provides 
receivers of new issuance DOs with the 
option of having those deliveries made 
subject to RAD at 2 p.m. thereby giving 
these participants electing this option 
one-half hour to consider whether to 
accept or reject the new issuance DOs.7 
While the cutoff for the Issuing/Paying 
agent (‘‘IPA’’) to exercise its ‘‘refusal to 
pay’’ option will remain at 3 p.m., the 
rule change clarifies that since under 
certain circumstances DTC may extend 
the 2 p.m. and 2:30 p.m. cutoffs referred 
to above, DTC may also extend the 3 
p.m. cutoff.

II. Discussion 

Section 17A(b)(3)(F)8 of the Act 
requires that the rules of a clearing 
agency be designed to remove 
impediments to and perfect the 
mechanism of a national system for 
prompt and accurate clearance and 
settlement of securities transactions. By 
moving up the cutoff for reclamations 
for new MMI issuance DOs, DTC’s 
proposed rule change will enable IPAs 
to make more informed decisions on 
whether to provide credit for a 
particular issuer and therefore to better 
manage their intraday risk and liquidity 
exposures. As such, the proposed rule 
change is consistent with DTC’s 
statutory obligation to remove 
impediments to and perfect the 
mechanism of a national system for 
prompt and accurate clearance and 
settlement of securities transactions.

III. Conclusion 

On the basis of the foregoing, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and in 
particular Section 17A of the Act and 
the rules and regulations thereunder. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,9 that the 
proposed rule change (File No. SR–
DTC–2004–03) be and hereby is 
approved.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.10

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16327 Filed 7–16–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–50004; File No. SR–PCX–
2004–53] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change and 
Amendment No. 1 Thereto by the 
Pacific Exchange, Inc. Relating to 
Changes to the Schedule of Fees and 
Charges for Exchange Services 

July 12, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 2 thereunder, 
notice is hereby given that on June 14, 
2004, the Pacific Exchange, Inc. (‘‘PCX’’ 
or ‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by PCX. On June 30, 2004, 
PCX filed Amendment No. 1 to the 
proposed rule change.3 The Commission 
is publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons.
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4 15 U.S.C. 78f(b).
5 15 U.S.C. 78f(b)(4).

6 15 U.S.C. 78s(b)(3)(A)(ii).
7 17 CFR 240.19b–4(f)(2).
8 For purposes of calculating the 60-day period 

within which the Commission may summarily 
abrogate the proposed rule change under Section 
19(b)(3)(C) of the Act, 15 U.S.C. 78s(b)(3)(C), the 
Commission considers that period to commence on 
June 30, 2004, the date PCX filed Amendment No. 
1 to the proposed rule change. 9 17 CFR 200.30–3(a)(12).

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

PCX is proposing to amend its 
Schedule of Fees and Charges for 
Exchange Services in order to adopt fees 
and charges that are applicable to the 
services provided by PCX under its new 
demutualized structure. The text of the 
proposed rule change is available at 
PCX and at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
PCX included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. PCX has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
parts of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to adopt fees 
and charges that are applicable to the 
services provided by the Exchange 
under its new demutualized structure. 
Under the demutualized structure, the 
Exchange will no longer have seats. The 
former seatholders of the Exchange 
became holders of option trading 
permits (‘‘OTPs’’) and stockholders in 
PCX’s new parent company. As such, 
the Exchange has removed all references 
to ‘‘seats,’’ ‘‘members,’’ and ‘‘member 
organizations’’ on its Schedule of Fees 
and Charges for Exchange Services and 
replaced them with ‘‘OTPs,’’ ‘‘OTP 
Holders,’’ ‘‘OTP Firms’’ and made other 
revisions to conform to the 
demutualized structure. The Exchange 
represents that it is not creating any 
additional fees under the proposed rule 
change. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act,4 in general, and 
furthers the objectives of Section 6(b)(4) 
of the Act,5 in particular, in that the 
proposed rule change provides for the 
equitable allocation of reasonable dues, 

fees, and other charges among its 
members.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received with respect to 
the proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing proposed rule change 
has become effective pursuant to 
Section 19(b)(3)(A)(ii) of the Act 6 and 
subparagraph (f)(2) of Rule 19b–47 
thereunder, because the proposed rule 
change establishes or changes a due, fee, 
or other charge imposed by the 
Exchange.

At any time within 60 days of June 30, 
2004, the Commission may summarily 
abrogate such proposed rule change if it 
appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act.8

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–PCX–2004–53 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 

450 Fifth Street, NW., Washington, DC 
20549–0609.
All submissions should refer to File 
Number SR–PCX–2004–53. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of PCX. All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–PCX–
2004–53 and should be submitted on or 
before August 9, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.9

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. 04–16323 Filed 7–16–04; 8:45 am] 
BILLING CODE 8010–01–P

SMALL BUSINESS ADMINISTRATION

Reporting and Recordkeeping 
Requirements Under OMB Review

AGENCY: Small Business Administration.
ACTION: Notice of reporting requirements 
submitted for OMB review. 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission.
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DATES: Submit comments on or before 
August 18, 2004. If you intend to 
comment but cannot prepare comments 
promptly, please advise the OMB 
Reviewer and the Agency Clearance 
Officer before the deadline. 

Copies: Request for clearance (OMB 
83–1), supporting statement, and other 
documents submitted to OMB for 
review may be obtained from the 
Agency Clearance Officer.
ADDRESSES: Address all comments 
concerning this notice to: Agency 
Clearance Officer, Jacqueline White, 
Small Business Administration, 409 3rd 
Street, SW., 5th Floor, Washington, DC 
20416; and 
David_Rostker@omb.eop.gov, fax 
number (202) 395–7285 Office of 
Information and Regulatory Affairs, 
Office of Management and Budget.
FOR FURTHER INFORMATION CONTACT: 
Jacqueline White, Agency Clearance 
Officer, (202) 205–7044.
SUPPLEMENTARY INFORMATION: 

Title: 8(A) SDB Application. 
Form No’s: 1010, 1010E, 1010B, 2065 

and 1010C. 
Frequency: On Occasion. 
Description of Respondents: 8(A) SDB 

Companies. 
Responses: 8,400. 
Annual Burden: 36,210.

Jacqueline K. White, 
Chief, Administrative Information Branch.
[FR Doc. 04–16376 Filed 7–16–04; 8:45 am] 
BILLING CODE 8025–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #P040] 

State of Arkansas (Amendment #1) 

In accordance with a notice received 
from the Department of Homeland 
Security—Federal Emergency 
Management Agency, effective July 9, 
2004, the above numbered declaration is 
hereby amended establish the incident 
period for this disaster as beginning 
May 30, 2004 and continuing through 
July 9, 2004. 

All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is 
August 30, 2004.
(Catalog of Federal Domestic Assistance 
Program Nos. 59008).

Dated: July 13, 2004. 
Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance.
[FR Doc. 04–16377 Filed 7–16–04; 8:45 am] 
BILLING CODE 8025–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #P032] 

State of North Dakota (Amendment #2) 

In accordance with a notice received 
from the Department of Homeland 
Security—Federal Emergency 
Management Agency, effective July 9, 
2004, the above numbered declaration is 
hereby amended to include McHenry 
and Pierce Counties and the Turtle 
Mountain Indian Reservation in the 
State of North Dakota as a disaster area 
due to damages caused by severe 
storms, flooding, and ground saturation 
occurring on March 26, 2004, and 
continuing. 

All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is July 
6, 2004.
(Catalog of Federal Domestic Assistance 
Program Nos. 59008.)

Dated: July 13, 2004. 
Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance.
[FR Doc. 04–16378 Filed 7–16–04; 8:45 am] 
BILLING CODE 8025–01–P

DEPARTMENT OF STATE

[Public Notice 4764] 

Edmund S. Muskie Graduate 
Fellowship Program

ACTION: Revision to grant start date and 
proposal submission deadline. 

SUMMARY: Pending the availability of 
funds, the grant period for this program 
has been revised to begin on or about 
October 1, 2004, as opposed to October 
1, 2005, as previously announced. The 
deadline for submission of proposals 
has also been extended from July 30 to 
Aug 16, 2004. All other terms and 
conditions of the original 
announcement remain the same.
FOR FURTHER INFORMATION CONTACT: 
Interested U.S. organizations should 
contact Lucy Jilka at 202–205–7494 for 
additional information. 

The Edmund S. Muskie Graduate 
Fellowship Program was announced in 
the Federal Register Volume 69, 
Number 125.

Dated: July 13, 2004. 
C. Miller Crouch, 
Principal Deputy Assistant Secretary, Bureau 
of Educational and Cultural Affairs, 
Department of State.
[FR Doc. 04–16364 Filed 7–16–04; 8:45 am] 
BILLING CODE 4710–05–P

TENNESSEE VALLEY AUTHORITY

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Tennessee 
Valley Authority (Meeting No. 1552).
TIME AND DATE: 9 a.m. (EDT), July 21, 
2004, Rose Center, Prater Hall, 442 West 
Second North Street, Morristown, 
Tennessee.
STATUS: Open.

Agenda 

Approval of minutes of meeting held 
on May 19, 2004. 

New Business 

B—Purchase Awards 

B1. Contract with Automotive 
Resources, Inc. for fleet maintenance 
services for TVA’s light fleet. 

B2. Blanket agreement with Facilities 
Technologies Alliance for 
telecommunication/electrical services. 

C—Energy 

C1. Supplement to TVA Contract No. 
4366 with PSC Safety & Health Services, 
Inc., for industrial hygiene services. 

C2. Contracts with A. P. Services, Inc., 
Signal Industrial Products Corporation, 
and Jesco Supply, Inc., for purchase of 
gaskets, packing, and related materials. 

C3. Contracts with Burns & 
McDonnell Engineering Company, Inc.; 
Mesa Associates, Inc.; Parsons Energy & 
Chemical Group, Inc.; Sargent & Lundy, 
LLC; and Washington Group 
International, Inc., for managed-task 
engineering services to support the 
requirements of TVA’s power system 
operations. 

C4. Contracts with PSC Industrial 
Outsourcing, Inc. (Philip Services 
Corporation); Meylan Enterprises, Inc.; 
Onyx Industrial Services, Inc.; 
Pressure’s On, Inc.; and MPW Industrial 
Services, Inc., for hydroblasting services 
at any TVA location. 

E—Real Property Transactions 

E1. Grant of a permanent easement to 
the state of Tennessee for a highway and 
bridge improvement project, without 
charge, except for TVA’s administrative 
costs, affecting approximately 1.2 acres 
of land on Nolichucky Dam Reservation 
in Greene County, Tennessee, Tract No. 
XTNOR–6H. 

E2. Sale of a permanent easement to 
Jerry Wilburn and Johnny Crane for an 
access road, affecting approximately 
3.43 acres of land at TVA’s State Line 
Mississippi Substation, Tract No. 
XSLMSS–1AR, in exchange for 
approximately 2.01 acres, Tract No. 
SLMSS–3, in Itawamba County, 
Mississippi. 
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E3. Grant of a 40-year term 
commercial recreation easement to the 
Eastern Band of Cherokee Indians, 
affecting approximately 40 acres of land 
on Tellico Reservoir in Monroe County, 
Tennessee, Tract No. XTTELR–43RE. 

E4. Grant of a 30-year term public 
recreation easement, with conditional 
options for renewals, to Blount County, 
Tennessee, affecting approximately 18.6 
acres of land on Fort Loudoun Reservoir 
in Blount County, Tennessee, Tract No. 
XTFL–129RE. 

E5. Land use allocation change to the 
2001 Guntersville Reservoir Land 
Management Plan, without charge, 
affecting approximately 191.5 acres of 
land surrounding Goose Pond Island 
from Industrial/Commercial and 
Sensitive Resource Management to 
Residential Access, TVA Project 
Operations, and Developed Recreation 
on Guntersville Reservoir, Tracts Nos. 
XGR–108PT2, XGR–109PT2, and XGR–
110PT2, in Jackson County, Alabama, 
and delegation of authority to the 
President and Chief Operating Officer or 
the Executive Vice President, River 
System Operations and Environment, to 
approve future requests to change land 
allocations on Goose Pond Island. 

E6. Sale at public auction of 
approximately 4.4 acres of land on 
Guntersville Reservoir in Marshall 
County, Alabama, Tract No. XGR–759. 

F—Other 
F1. Approval to file a condemnation 

case to acquire a temporary right to 
enter to survey, appraise, and perform 
title investigations and related activities 
for a TVA power transmission line 
project affecting the Pickwick-South 
Jackson Tap to East Savannah 
Transmission Line in Hardin County, 
Tennessee, Tract No. PSTES–1000TE. 

Information Items 

1. Approval of a delegation of 
authority to the President and Chief 
Operating Officer, or a designee, to 
approve and implement Memorandums 
of Agreement for the funding of certain 
rehabilitation work on Cumberland 
hydroelectric projects of the United 
States Army Corps of Engineers. 

2. Approval of a public auction sale 
of approximately 30.3 acres of land for 
a water treatment plant on Guntersville 
Reservoir in Jackson County, Alabama, 
Tract No. XGR–760. 

3. Approval of abandonment of 
certain easement rights affecting 
approximately 6.9 acres of land on 
Watts Bar Reservoir in Roane County, 
Tennessee, Tract No. WBR–1074F, S.1X. 

4. Approval of the designation and 
selection of The Boston Company Asset 
Management, LLC, as a new investment 

manager for the TVA Retirement System 
and approval of the investment 
management agreement between the 
Retirement System and the new 
investment manager. 

5. Approval of temporary Variable 
Price Interruptible energy price 
reduction. 

6. Approval of revised arrangements 
with Arnold Engineering Development 
Center under the Time-of-Use Blended 
Pricing Program.
FOR FURTHER INFORMATION: Please call 
TVA Media Relations at (865) 632–6000, 
Knoxville, Tennessee. Information is 
also available at TVA’s Washington 
Office (202) 898–2999. People who plan 
to attend the meeting and have special 
needs should call (865) 632–6000. 
Anyone who wishes to comment on any 
of the agenda in writing may send their 
comments to: TVA Board of Directors, 
Board Agenda Comments, 400 West 
Summit Hill Drive, Knoxville, 
Tennessee 37902.

Dated: July 14, 2004. 
Maureen H. Dunn, 
General Counsel and Secretary.
[FR Doc. 04–16408 Filed 7–15–04; 9:48 am] 
BILLING CODE 8120–08–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

[Summary Notice No. PE–2004–55] 

Petitions for Exemption; Dispositions 
of Petitions Issued

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of dispositions of prior 
petitions. 

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption part 11 of title 14, Code 
of Federal Regulations (14 CFR), this 
notice contains a summary of certain 
dispositions of certain petitions 
previously received. The purpose of this 
notice is to improve the public’s 
awareness of, and participation in, this 
aspect of FAA’s regulatory activities.
FOR FURTHER INFORMATION CONTACT: Tim 
Adams (202) 267–8033, or Sandy 
Buchanan-Sumter (202) 267–7271, 
Office of Rulemaking (ARM–1), Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591. 

This notice is published pursuant to 
14 CFR 11.85 and 11.91.

Issued in Washington, DC, on July 13, 
2004. 
Anthony F. Fazio, 
Director, Office of Rulemaking.

Dispositions of Petitions 

Docket No.: FAA–2004–18040. 
Petitioner: Pacific Helicopter Tours, 

Inc. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/

Disposition: To permit Pacific 
Helicopter Tours, Inc., to operate certain 
aircraft under part 135 without a TSO–
C112 (Mode S) transponder installed on 
those aircraft. Grant, 06/29/2004, 
Exemption No. 8354

Docket No.: FAA–2000–8187. 
Petitioner: Department of the Air 

Force. 
Section of 14 CFR Affected: 14 CFR 

91.169(b). 
Description of Relief Sought/

Disposition: To permit the United States 
Air Force to conduct local area and 
other flight training missions under 
instrument flight rules without 
designating an alternate airport, subject 
to certain conditions and limitations. 
Grant, 06/28/2004, Exemption No. 
7389B

Docket No.: FAA–2002–12163. 
Petitioner: Mr. John A. Porter. 
Section of 14 CFR Affected: 14 CFR 

91.109(a) and (b)(3). 
Description of Relief Sought/

Disposition: To permit Mr. John A. 
Porter to conduct certain flight 
instruction and simulated instrument 
flights to meet recent instrument 
experience requirements, in certain 
Beechcraft airplanes equipped with a 
functioning throwover control wheel in 
place of functioning dual controls. 
Grant, 06/29/2004, Exemption No. 
6521D

Docket No.: FAA–2004–18100. 
Petitioner: Sportsman’s Air Service. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/

Disposition: To permit Sportsman’s Air 
Service to operate certain aircraft under 
part 135 without a TSO–C112 (Mode S) 
transponder installed on those aircraft. 
Grant, 06/29/2004, Exemption No. 8351

Docket No.: FAA–2004–18111. 
Petitioner: Air Kauai Helicopters, Inc. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2).
Description of Relief Sought/

Disposition: To permit Air Kauai 
Helicopters, Inc., to operate certain 
aircraft under part 135 without a TSO–
C112 (Mode S) transponder installed on 
those aircraft. Grant, 06/29/2004, 
Exemption No. 8352
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Docket No.: FAA–2004–18411. 
Petitioner: Island Helicopters. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/

Disposition: To permit Island 
Helicopters to operate certain aircraft 
under part 135 without a TSO–C112 
(Mode S) installed on those aircraft. 
Grant, 06/29/2004, Exemption No. 8353

Docket No.: FAA–2002–12465. 
Petitioner: Air Methods Corporation. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/

Disposition: To permit Air Methods 
Corporation to operate certain aircraft 
under part 135 without a TSO–C112 
(Mode S) transponder installed on those 
aircraft. Grant, 06/29/2004, Exemption 
No. 5720E

Docket No.: FAA–2002–13076. 
Petitioner: Spokane Airways, Inc. 
Section of 14 CFR Affected: 14 CFR 

135.143(c)(2). 
Description of Relief Sought/

Disposition: To permit Spokane 
Airways, Inc., to operate certain aircraft 
under part 135 without a TSO–C112 
(Mode S) transponder installed on those 
aircraft. Grant, 06/22/2004, Exemption 
No. 7914A

Docket No.: FAA–2004–17930. 
Petitioner: Regional Airline 

Association. 
Section of 14 CFR Affected: 14 CFR 

appendix H to part 121, Level C, 
Training and Checking Permitted, 
paragraphs 2 and 3. 

Description of Relief Sought/
Disposition: To permit Regional Airline 
Association-member airlines to qualify a 
pilot for initial or upgrade pilot-in-
command simulation training and 
checking when that pilot is not 
currently serving as second in command 
in an airplane of the same group. Denial, 
06/22/2004, Exemption No. 8349

Docket No.: FAA–2002–12855. 
Petitioner: Grant Aviation, Inc. 
Section of 14 CFR Affected: 14 CFR 

135.203(a)(2). 
Description of Relief Sought/

Disposition: To permit Grant Aviation, 
Inc., and Grant Aviation, Inc., pilots to 
conduct operations in accordance with 
the minimum altitude restrictions 
applicable to areas that are not 
designated as mountainous terrain, in 
limited areas that are designated as 
mountainous terrain, by § 95.17 in the 
Alaska Mountainous Area. Grant, 06/22/
2004, Exemption No. 8348

[FR Doc. 04–16248 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

[Summary Notice No. PE–2004–57] 

Petitions for Exemption; Summary of 
Petitions Received

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petition for exemption 
received. 

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption, part 11 of title 14, Code 
of Federal Regulations (14 CFR), this 
notice contains a summary of a certain 
petition seeking relief from specified 
requirements of 14 CFR. The purpose of 
this notice is to improve the public’s 
awareness of, and participation in, this 
aspect of FAA’s regulatory activities. 
Neither publication of this notice nor 
the inclusion or omission of information 
in the summary is intended to affect the 
legal status of any petition or its final 
disposition.

DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before July 29, 2004.
ADDRESSES: Send comments on the 
petition to the Docket Management 
System, U.S. Department of 
Transportation, Room Plaza 401, 400 
Seventh Street, SW., Washington, DC 
20590–0001. You must identify the 
docket number FAA–2004–18558 at the 
beginning of your comments. If you 
wish to receive confirmation that the 
FAA received your comments, include a 
self-addressed, stamped postcard. 

You may also submit comments 
through the Internet to http://
dms.dot.gov. You may review the public 
docket containing the petition, any 
comments received, and any final 
disposition in person in the Dockets 
Office between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Dockets Office (telephone 
1–800–647–5527) is on the plaza level 
of the NASSIF Building at the 
Department of Transportation at the 
above address. Also, you may review 
public dockets on the Internet at http:/
/dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: 
Susan Boylon (425–227–1152), 
Transport Airplane Directorate (ANM–
113), Federal Aviation Administration, 
1601 Lind Ave, SW., Renton, WA 
98055–4056; or John Linsenmeyer (202–
267–5174), Office of Rulemaking (ARM–
1), Federal Aviation Administration, 

800 Independence Avenue, SW., 
Washington, DC 20591. 

This notice is published pursuant to 
14 CFR 11.85 and 11.91.

Issued in Washington, DC, on July 13, 
2004. 
Anthony F. Fazio, 
Director, Office of Rulemaking.

Petitions for Exemption 
Docket No.: FAA–2004–18558. 
Petitioner: The Boeing Company. 
Section of 14 CFR Affected: 25.901(c), 

25.981(b). 
Description of Relief Sought: To 

permit relief from the above regulations 
as they relate to failures or malfunctions 
contributing to ignition sources within 
fuel tanks for future type design changes 
to Model 747 and 767 airplanes.

[FR Doc. 04–16382 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Petition for Waiver of Compliance 

In accordance with Part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) received 
a request for a waiver of compliance 
from certain requirements of its safety 
regulations. The individual petition is 
described below including, the party 
seeking relief, the regulatory provisions 
involved, the nature of the relief being 
requested, and the petitioner’s 
arguments in favor of relief. 

The Canadian Pacific Railway 

(Docket Number FRA–2004–17989) 

The Canadian Pacific Railway (CP) 
seeks a waiver of compliance from 
certain provisions of the Railroad 
Operating Practices regulations, 49 CFR 
part 218, regarding blue signal 
protection of workers. Specifically, to 
permit train and yard crew members, 
and utility employees to remove and 
replace batteries in two-way end-of-train 
telemetry devices (EOT), while the EOT 
is in place on the rear of the train the 
individual has been called to operate, 
without establishing any blue signal 
protection.

Section 218.5 defines worker as any 
railroad employee assigned to inspect, test, 
repair, or service railroad rolling equipment 
or their components, including brake 
systems. Members of train and yard crews are 
excluded except when assigned such work 
on railroad rolling equipment that is not part 
of the train or yard movement they have been 
called to operate (or assigned to as ‘‘utility 
employees’’). Utility employees assigned to 
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and functioning as temporary members of a 
specific train or yard crew (subject to the 
conditions set forth in § 218.22 of this 
chapter), are excluded only when so assigned 
and functioning.

Both §§ 218.25 and 218.27, requires 
blue signal protection when workers are 
on, under, or between rolling equipment 
on main track or other than main track. 
§ 218.22(b) states in part:

A utility employee may be assigned to 
serve as a member of a train or yard crew 
without the protection otherwise required by 
subpart D of part 218 of this chapter only 
under the following conditions. (5) The 
utility employee is performing one or more 
of the following functions: Inspect, test, 
install remove or replace a rear marking 
device or end of train device. Under all other 
circumstances a utility employee working on, 
under, or between railroad rolling equipment 
must be provided with blue signal protection 
in accordance with §§ 218.23 through 218.30 
of this part.

The FRA has determined that 
removing or replacing a battery in an 
EOT, while the device is in place on the 
rear of a train, requires blue signal 
protection since this task is a service 
and repair to the device. Therefore, the 
only way a utility employee or a train 
and yard crew member can legally 
remove or replace the EOT battery, 
without establishing blue signal 
protection, is to remove the EOT from 
the rear of the train and perform the 
battery work outside the area normally 
protected by the blue signal. 

CP contends that safety would be 
enhanced if the individual was allowed 
to perform the battery work without 
removing the device from the rear of the 
train. Exposure to injury is greatly 
reduced because the individual is 
handling a small NiCad battery, as 
opposed to lifting the EOT device that 
weighs 32–34 pounds. It is CP’s 
position, supported by the BNSF waiver 
docket #10660, that changing EOT 
batteries in situ requires less time, 
places the employee in less immediate 
danger, and creates less physical strain 
than removing and replacing the entire 
EOT. 

CP wants to make it clear that this 
waiver request is intended to cover only 
train and yard employees working on 
their own assigned equipment and 
properly assigned transportation utility 
employees. It is not intended to cover 
mechanical or other employees who 
clearly require blue flag protection to 
work in or under equipment. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 

the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate docket number (e.g., Waiver 
Petition Docket Number FRA–2004–
17989) and must be submitted to the 
Docket Clerk, DOT Docket Management 
Facility, Room PL–401 (Plaza Level), 
400 7th Street, S.W., Washington, D.C. 
20590. Communications received within 
30 days of the date of this notice will 
be considered by FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at
http://dms.dot.gov. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). The 
Statement may also be found at http://
dms.dot.gov.

Issued in Washington, DC, on July 7, 2004. 

Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16254 Filed 7–16–04; 8:45 am] 

BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Petition for Waiver of Compliance 

In accordance with Part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) received 
a request for a waiver of compliance 
with certain requirements of its safety 
standards. The individual petition is 
described below, including the party 
seeking relief, the regulatory provisions 
involved, the nature of the relief being 
requested, and the petitioner’s 
arguments in favor of relief. 

Fort Worth & Western Railroad 

(Waiver Petition Docket Number FRA–
2004–17992) 

The Fort Worth & Western Railroad 
(FWWR) seeks a waiver of compliance 
from certain provisions of 49 CFR Part 
232, Brake System Safety Standards for 
Freight and Other Non-Passenger Trains 
and Equipment. Specifically, 
§ 232.15(a)(8), which does not permit 
the movement of a car with defective 
brakes from a location where a train is 
required to receive a Class I brake test 
persuant to § 232.205. 

FWWR originates trains at San Angelo 
Jct, Texas (interchange with Texas 
Pacifico Transportation) and at Dublin, 
Texas that require the performance of a 
Class I brake test. FWWR claims that 
they do not have a mobile repair truck 
to make any repairs at those two 
facilities. Their only mechanical repair 
facility is located at Hodge Yard in Fort 
Worth, Texas, which is 170.6 miles from 
San Angelo Jct. and 93.2 miles from 
Dublin. Therefore, this is the closest 
repair facility on the FWWR. 

FWWR request that they be allowed to 
move any cars found defective during 
the Class I brake test to the repair 
facility at Hodge Yard. All other 
provisions of § 232.15 would be strictly 
followed. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate docket number (e.g., Waiver 
Petition Docket Number FRA–2004–
17992) and must be submitted to the 
Docket Clerk, DOT Docket Management 
Facility, Room PL–401 (Plaza Level), 
400 7th Street, SW., Washington, DC 
20590. Communications received within 
30 days of the date of this notice will 
be considered by FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at http:/
/dms.dot.gov.
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Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). The 
Statement may also be found at http://
dms.dot.gov.

Issued in Washington, DC, on July 7, 2004. 
Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16252 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Petition for Waiver of Compliance 

In accordance with Part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) received 
a request for a waiver of compliance 
with certain requirements of its safety 
standards. The individual petition is 
described below, including the party 
seeking relief, the regulatory provisions 
involved, the nature of the relief being 
requested, and the petitioner’s 
arguments in favor of relief. 

Massachusetts Bay Transportation 
Authority 

(Waiver Petition Docket Number FRA–
2004–18063) 

Massachusetts Bay Transportation 
Authority (MBTA) seeks a waiver of 
compliance with the Passenger 
Equipment Safety Standards, 49 CFR 
Part 238. Section 231(b), as it pertains 
to ‘‘The brake system design of 
passenger equipment ordered after 
September 8, 2000, or placed in service 
for the first time on or after September 
9, 2002, shall not require an inspector 
to place himself on, under, or between 
components of the equipment to observe 
brake actuation and release’’. MBTA is 
in the process of receiving twenty-eight 
new bi-level passenger coaches 
equipped with tread brakes and inboard 
disk brakes. Placement of the inboard 
disk brake equipment does not allow for 
an inspector to observe the brake 
actuation or release without placing 
themself on, under, or between 
components of the equipment. 

MBTA proposes that it be allowed to 
perform all brake inspections to the 
extent possible on a daily basis. The 

twenty-eight cars would also be 
equipped with brake indicators, two per 
truck, that are fed down stream of the 
truck air brake cut out valves. MBTA 
proposes that these brake indicators’ 
functionality would be tested at the 
required one-hundred-eighty day 
periodic inspection. In addition the 
twenty-eight new cars would receive an 
under car inspection to be performed by 
a ‘‘Qualified Maintenance Person’’ over 
a pit not less often than every five days. 
MBTA indicates that the pit inspection 
will allow for a full and complete 
inspection of all brake system 
components. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate docket number (FRA–2004–
18063) and must be submitted to the 
Docket Clerk, DOT Docket Management 
Facility, Room PL–401 (Plaza Level), 
400 7th Street, SW., Washington, DC 
20590. Communications received within 
45 days of the date of this notice will 
be considered by FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at http:/
/dms.dot.gov.

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). The 
Statement may also be found at http://
dms.dot.gov.

Issued in Washington, DC, on July 7, 2004. 
Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16249 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236

Pursuant to Title 49 Code of Federal 
Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 

Docket No. FRA–2004–17994

Applicant: CSX Transportation, 
Incorporated 
Mr. N. M Choat, Chief Engineer, 

Communications and Signal, 4901 
Belfort Road, Suite 130, Jacksonville, 
Florida 32256.
CSX Transportation, Incorporated 

seeks approval of the proposed 
modification of the traffic control 
system, on the main and siding tracks, 
on the Aberdeen Subdivision, Florence 
Service Lane, in North Carolina, 
consisting of the following: 

1. At N.E. Apex, milepost S–169.94, 
convert the power-operated switch to 
hand operation, equipped with an 
electric lock, and remove the three 
associated controlled signals; 

2. At Apex, milepost S–170.92, 
convert the north power-operated 
switch to hand operation, equipped 
with an electric lock, relocate the 
southbound controlled signal on the 
main track, and remove the southbound 
controlled signal and signal system from 
the north siding; 

3. At A&R Connection, milepost S–
228.60, convert the power-operated 
switch to hand operation, and remove 
the three associated controlled signals; 

4. At Aberdeen, milepost S–228.70, 
convert the north power-operated 
switch to hand operation, equipped 
with an electric lock, relocate the 
southbound controlled signal on the 
main track, and remove the southbound 
controlled signal and signal system from 
the north siding; 

5. At S. Aberdeen, milepost S–230.14, 
convert the south power-operated 
switch to hand operation, equipped 
with an electric lock, relocate the 
northbound controlled signal on the 
main track, and remove the northbound 
controlled signal from the north siding; 
and 

6. At Addor, milepost S–232.7, 
convert the power-operated switch to 

VerDate jul<14>2003 21:13 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00091 Fmt 4703 Sfmt 4703 E:\FR\FM\19JYN1.SGM 19JYN1



43050 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Notices 

hand operation, equipped with an 
electric lock, and remove the three 
associated controlled signals. 

The reason given for the proposed 
changes is to eliminate facilities no 
longer needed in present day operation. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at
http://dms.dot.gov.

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov.

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC, on July 7, 2004. 

Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16250 Filed 7–16–04; 8:45 am] 

BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief from 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to Title 49 Code of Federal 
Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 

Docket No. FRA–2004–18485

Applicants 
CSX Transportation, Incorporated, Mr. 

N. M Choat, Chief Engineer, 
Communications and Signal, 4901 
Belfort Road, Suite 130, Jacksonville, 
Florida 32256. 

Allegheny Valley Railroad Company, 
Mr. Russell A. Peterson, 25 South 
Broadway, Scottdale, Pennsylvania 
15683. 

Buffalo and Pittsburgh Railroad, 
Incorporated, Mr. David J. Collins, 
President, New York/Pennsylvania 
Region, 1200–C Scottsville Road, 
Suite 200, Rochester, New York 
14624.
CSX Transportation, Incorporated, 

Allegheny Valley Railroad Company 
(AVR), and Buffalo and Pittsburgh 
Railroad, Incorporated (BPRR), jointly 
seek approval of the proposed 
discontinuance and removal of the 
traffic control system, on the single 
main track and sidings, between 
milepost BG–1.3, near Etna, 
Pennsylvania and milepost BG–55.4, 
near New Castle, Pennsylvania, on the 
Baltimore Division, P&W Subdivision. 
The proposed changes include the 
conversion of all power-operated 
switches to hand operation, installation 
of operative approach signals at 
mileposts BG–3.0 and BG–50.95, and 
designation of the method of operation 
to Rule 105, Other than Main Track. The 
proposal also includes retention of all 
highway-rail grade crossing warning 
system in the application area. 

The reason given for the proposed 
changes is to eliminate facilities no 
longer needed in present day operation. 
AVR will take over operations between 
Glenwood, Pennsylvania and milepost 
BG–10.4, and BPRR will take over 
operations between mileposts BG–10.4 
and BG–51.2. 

Any interested party desiring to 
protest the granting of an application 

shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at
http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC, on July 7, 2004. 
Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16255 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to Title 49 Code of Federal 
Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
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has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 

Docket No. FRA–2004–17990 

Applicant 

Norfolk Southern Corporation, Mr. 
Brian L. Sykes, Chief Engineer, C&S 
Engineering, 99 Spring Street, SW., 
Atlanta, Georgia 30303
Norfolk Southern Corporation seeks 

approval of the proposed 
discontinuance and removal of the 
automatic permissive block (APB) signal 
system, on all main, siding, and 
auxiliary tracks, between Tuxedo, North 
Carolina, milepost W–26.0 and 
Landrum, South Carolina, milepost W–
45.0, on the Piedmont Division, 
Asheville to Charleston District. The 
proposed changes include conversion of 
the method of operation to track warrant 
control. 

The reason given for the proposed 
changes is that the 19-mile segment 
between Tuxedo and Landrum is 
inaccessible and no longer needed for 
present day operation. No trains or 
engines have used this section of track 
since March 27, 2003, and Docket 
Number FRA–2003–16441 granted 
approval for the discontinuance and 
removal of the APB signal system at 
both ends of this line segment March 18, 
2004. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. 

All documents in the public docket 
are also available for inspection and 
copying on the Internet at the docket 
facility’s Web site at http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC, on July 7, 2004. 
Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16251 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to Title 49 Code of Federal 
Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 

Docket No. FRA–2004–17995 

Applicants 

Twin Cities & Western Railroad 
Company, Mr. W.F. Drusch, President 
and CEO, 2925–12th Street East, 
Glencoe, Minnesota 55336. 

Burlington Northern Santa Fe Railway, 
Mr. Curtis J. Froscheiser, 
Superintendent Operations, Twin 
Cities Division, P.O. Box 1177, 
Willmar, Minnesota 56201.
The Twin Cities & Western Railroad 

Company (TCWR) and Burlington 
Northern Santa Fe Railway (BNSF) 
jointly seek approval of the proposed 
discontinuance and removal of the 
automatic interlocking at Appleton, 
Minnesota, where the single main track 
of the TCWR at milepost 578.2, crosses 
at grade the single main track of the 

BNSF, Twin Cities Division, Watertown 
Subdivision, at milepost 21.8. The 
proposed changes include removal of 
the interlocked signals and installation 
of a manually-operated, swing gate, 
normally lined for BNSF movements. 

The reason given for the proposed 
changes is that reduced traffic patterns 
do not justify the high cost to maintain 
the aging signal system. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 

Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at
http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC, on July 7, 2004. 
Grady C. Cothen, Jr., 
Acting Associate Administrator for Safety.
[FR Doc. 04–16253 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–06–P
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1 For additional information on this peittion, 
please see Docket No. NHTSA–2004–18640 at
http://dms.dot.gov/search/searchFormSimple.cfm.

DEPARTMENT OF TRANSPORTATION

Maritime Administration 

[Docket No. MARAD 2004 18618] 

Information Collection Available for 
Public Comments and 
Recommendations

ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Maritime 
Administration’s (MARAD’s) intention 
to request extension of approval for 
three years of a currently approved 
information collection.
DATES: Comments should be submitted 
on or before September 17, 2004.
FOR FURTHER INFORMATION CONTACT: 
Michael Ferris, Maritime 
Administration, 400 Seventh St., SW., 
Washington, DC 20590. Telephone: 
(202) 366–2324; FAX: (202) 366–9580; 
or e-mail: michael.ferris@marad.dot.gov. 
Copies of this collection also can be 
obtained from that office.
SUPPLEMENTARY INFORMATION: 

Title of Collection: Subsidy Voucher—
‘‘Operating Differential Subsidy (Bulk & 
Liner Cargo Vessels). 

Type of Request: Extension of 
currently approved information 
collection. 

OMB Control Number: 2133–0024. 
Form Numbers: MA–790, SF–1034 

and Supporting Schedules. 
Expiration Date of Approval: Three 

years from date of approval by the 
Office of Management and Budget. 

Summary of Collection of 
Information: The Merchant Marine Act, 
1936, authorizes the Secretary of 
Transportation to provide financial aid 
in the operation of contract vessels for 
bulk or liner cargo carrying services that 
help promote, develop, expand and 
maintain the foreign commerce of the 
United States. Vessel owners must 
submit documentation requesting the 
financial assistance to the Maritime 
Administration (MARAD). 

Need and Use of the Information: 
MARAD will review the documentation 
to determine subsidies payable to 
operators for voyages performed in 
accordance with the Operating-
Differential Subsidy (ODS) Agreements. 

Description of Respondents: 
Operators of bulk and liner vessels. 

Annual Responses: One. 
Annual Burden: Two hours. 
Comments: Comments should refer to 

the docket number that appears at the 
top of this document. Written comments 
may be submitted to the Docket Clerk, 

U.S. DOT Dockets, Room PL–401, 400 
Seventh Street, SW., Washington, DC 
20590. Comments also may be 
submitted by electronic means via the 
Internet at http://dms.dot.gov/submit. 
Specifically address whether this 
information collection is necessary for 
proper performance of the functions of 
the agency and will have practical 
utility, accuracy of the burden 
estimates, ways to minimize this 
burden, and ways to enhance the 
quality, utility, and clarity of the 
information to be collected. All 
comments received will be available for 
examination at the above address 
between 10 a.m. and 5 p.m. e.d.t. (or 
e.s.t.), Monday through Friday, except 
Federal holidays. An electronic version 
of this document is available on the 
World Wide Web at http://dms.dot.gov. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78) or you 
may visit http://dms.dot.gov.
(Authority: 49 CFR 1.66.)

Dated: July 14, 2004. 
By Order of the Maritime Administrator, 

Joel C. Richard, 
Secretary, Maritime Administration.
[FR Doc. 04–16312 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–81–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2004–18640, Notice 1] 

InterModal Technologies, Inc.; Receipt 
of Application for a Temporary 
Exemption From Federal Motor Vehicle 
Safety Standard No. 121

Pursuant to the procedures of 49 CFR 
part 555, InterModal Technologies, Inc. 
(‘‘InterModal’’) has applied for a 
Temporary Exemption from the 
requirements of S5.2.3.2 Antilock 
Malfunction Signal, and S5.2.3.3 
Antilock Malfunction Indicator in 
Federal Motor Vehicle Safety Standard 
(‘‘FMVSS’’) No. 121, Air brake systems. 
The basis of the application is that the 
exemption would facilitate the 
development or field evaluation of a 
new motor vehicle safety feature 
providing a safety level at least equal to 
that of the standard, and that the 

applicant is otherwise unable to sell a 
vehicle whose overall level of safety is 
at least equal to that of a non-exempted 
vehicle. 

We are publishing this notice of 
receipt of the application in accordance 
with the requirements of 49 U.S.C. 
30113(b)(2). This notice makes no 
judgment on the merits of the 
application. Similarly, this notice does 
not address the merits of InterModal’s 
statements that the MSQR–5000 is an 
antilock braking system. The merits may 
be addressed in comments and in the 
agency’s resolution of this matter. 

I. Background 

InterModal is a manufacturer of semi-
trailers incorporated in the State of 
Colorado. InterModal intends to 
manufacture semi-trailers equipped 
with a device, which it refers to as 
‘‘MSQR–5000 pneumatic antilock 
braking system’’ (‘‘MSQR–5000’’).1 The 
MSQR–5000 does not incorporate 
electrical circuits to transmit or receive 
electrical signals.

The trailers equipped with MSQR–
5000 would not comply with the 
requirements of S5.2.3.2 and S5.2.3.3 of 
FMVSS No. 121. Petitioner seeks a 
temporary exemption from the 
requirements of S5.2.3.2 and S5.2.3.3 
because an exemption would facilitate 
the development or field evaluation of 
MSQR–5000, which petitioner contends 
offers a safety level at least equal to that 
of antilock brake systems (‘‘ABS’’) that 
comply with FMVSS No. 121. Further, 
petitioner contends that it is otherwise 
unable to sell a vehicle whose overall 
level of safety is at least equal to that of 
non-exempted vehicles. If the petition is 
granted, InterModal intends to produce 
not more than 2,500 trailers annually. 
For additional information on 
InterModal, please go to http://
www.intermodaltechnologies.com.

II. Why InterModal Needs a Temporary 
Exemption 

Petitioner contends that the MSQR–
5000 device, installed on trailers 
manufactured by InterModal, operates 
as a conventional ABS. However, a 
trailer equipped with the MSQR–5000 
does not comply with the requirements 
of S5.2.3.2 and S5.2.3.3 of FMVSS No. 
121. 

S5.2.3.2 requires that:
‘‘* * * each trailer * * * manufactured on 

or after March 1, 2001, that is equipped with 
an antilock brake system shall be equipped 
with an electrical circuit that is capable of 
signaling a malfunction in the trailer’s 
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2 For laboratory test data, field-test data, and 
affidavits, see Docket No. NHTS–2004–18640.

3 In support of the last statement, petitioner 
indicates that in September 2000, 300,000 
electronic ABS units were subject to a voluntary 
recall because of delays in brake application.

antilock brake system, and shall have the 
means for connection of this antilock brake 
system malfunction signal circuit to the 
towing vehicle * * *’’

S5.2.3.3 requires that:
‘‘In addition to the requirements of 

S5.2.3.2, each trailer * * * manufactured on 
or after March 1, 1998, and before March 1, 
2009, shall be equipped with an external 
antilock malfunction indicator lamp * * *’’

The trailers in question are incapable 
of meeting either requirement. Trailers 
equipped with only the MSQR–5000 
would not be equipped with an 
electrical circuit capable of signaling a 
malfunction in the ABS. Further, these 
trailers would not be equipped with an 
external antilock malfunction indicator 
lamp. 

InterModal has not specified the 
length for the requested exemption. 
However, under 49 CFR § 555.8(b) a 
temporary exemption from a standard 
granted on a basis other than substantial 
economic hardship terminates 
according to its terms not later than 2 
years after the date of issuance. 
Accordingly, the agency assumes that 
InterModal is seeking a two-year 
exemption. 

III. Why the Exemption Would Make It 
Easier To Develop or Perform Field 
Evaluation of a New Motor Vehicle 
Safety Feature; and Why the Applicant 
Is Otherwise Unable To Sell a Vehicle 
Whose Overall Level of Safety or 
Impact Protection Is at Least Equal to 
That of a Non-Exempted Vehicle 

InterModal did not elaborate on how 
an exemption from the requirements of 
S5.2.3.2 and S5.2.3.3 would facilitate 
development or field evaluation of a 
new motor vehicle safety feature. The 
petition indicates that MSQR–5000 has 
already been developed by Air Brake 
Systems, Inc. Accordingly, development 
of a new motor vehicle safety feature is 
not at issue. While InterModal might be 
of the view that the grant of the petition 
would allow InterModal to conduct 
field evaluations of semi-trailers 
equipped with MSQR–5000, we note 
that the petition states that there are 
more than 7,000 MSQR–5000 units 
already in operation. 

As previously discussed, an 
InterModal trailer equipped with 
MSQR–5000 would not comply with the 
requirements of S5.2.3.2 and S5.2.3.3 of 
FMVSS No. 121. Petitioner asserts that 
because MSQR–5000 does not use 
electricity, modifications to bring the 
vehicle into compliance with FMVSS 
No. 121 are impossible. Unless an 
exemption is granted, petitioners would 
not be able to sell semi-trailers equipped 
with the MSQR–5000. 

IV. Why the Overall Level of Safety of 
Trailers Equipped With MSQR-5000 Is 
at Least Equal to That of Non-Exempted 
Semi-Trailers 

Petitioner offers several reasons why 
it believes the overall level of safety of 
semi-trailers equipped with MSQR–
5000 is at least equal to that of non-
exempted semi-trailers. 

First, InterModal argues that based on 
laboratory test data and field-test data, 
MSQR–5000 operates as a conventional 
ABS. Further, InterModal states that 
MSQR–5000 met or exceeded all the 
performance requirements in FMVSS 
No. 121. Petitioner also cites to several 
affidavits in support of its contention 
that trailers equipped with MSQR–5000 
are at least as safe as trailers equipped 
with conventional ABS.2

Second, petitioner contends that 
MSQR–5000 is a ‘‘fully closed-loop’’ 
system as opposed to conventional 
electronic ABS that utilizes modulators 
to vent air during the braking cycle. 
According to petitioner, electronic ABS 
is subject to contamination and wear 
due to venting. Further, in its view, 
venting may extend the stopping 
distance. By contrast, MSQR–5000 
modulates air internally and does not 
vent during braking. 

Third, instead of an electronic 
malfunction indicator, semi-trailers 
equipped with MSQR–5000 feature a 
pneumatic malfunction indicator 
located in the cabin. Petitioner asserts 
that this design alerts the driver if the 
system malfunctions. In the event of a 
severe air pressure loss, an emergency 
brake chamber releases to engage the 
emergency brake, stopping the vehicle 
until repairs can be made.

Finally, petitioner asserts that MSQR–
5000 is easier to install and maintain; 
causes less wear on the brake linings; 
has fewer parts that are susceptible to 
damage or wear; and has a better a 
safety record.3

V. Why an Exemption Would Be in the 
Public Interest and Consistent With the 
Objectives of Motor Vehicle Safety 

Petitioner has not set forth the reasons 
why granting this exemption would be 
in the public interest, as required by 49 
CFR § 555.5(b)(7). However, petitioner 
presented several arguments of why it 
believes that a semi-trailer equipped 
with a MSQR–5000 device is superior to 
a semi-trailer equipped with 
conventional ABS system that complies 

with the requirements of FMVSS No. 
121. Specifically, petitioner argues that 
MSQR–5000: (1) Is less expensive; (2) is 
less expensive to install; (3) is easier to 
operate; (4) has a better safety record 
than ABS products that comply with the 
requirements of FMVSS No. 121; (5) 
causes less wear on brake linings; (6) 
has fewer parts that are susceptible to 
damage or wear. 

VI. How You May Comment on Inter 
Modal Application 

We invite you to submit comments on 
the application described above. You 
may submit comments [identified by 
DOT Docket Number NHTSA–2004–
18640] by any of the following methods: 

• Web site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site by clicking on ‘‘Help and 
Information’’ or ‘‘Help/Info.’’

• Fax: 1–202–493–2251. 
• Mail: Docket Management Facility, 

U.S. Department of Transportation, 400 
7th Street, SW., Nassif Building, Room 
PL–401, Washington, DC 20590. 

• Hand Delivery: Room PL–401 on 
the plaza level of the Nassif Building, 
400 7th Street, SW., Washington, DC, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

Instructions: All submissions must 
include the agency name and docket 
number or Regulatory Identification 
Number (RIN) for this rulemaking. Note 
that all comments received will be 
posted without change to http://
dms.dot.gov, including any personal 
information provided. 

Docket: For access to the docket in 
order to read background documents or 
comments received, go to http://
dms.dot.gov at any time or to Room PL–
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal Holidays. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78) or you 
may visit http://dms.dot.gov.

We shall consider all comments 
received before the close of business on 
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1 NY&E and CSXT lease the line from NYC.

the comment closing date indicated 
below. To the extent possible, we shall 
also consider comments filed after the 
closing date. We shall publish a notice 
of final action on the application in the 
Federal Register pursuant to the 
authority indicated below. 

Comment closing date: August 18, 
2004.(49 U.S.C. 30113; delegations of 
authority at 49 CFR 1.50. and 501.8).
FOR FURTHER INFORMATION CONTACT: 
George Feygin in the Office of Chief 
Counsel, NCC–112, (Phone: 202–366–
2992; Fax 202–366–3820; E-mail: 
George.Feygin@nhtsa.dot.gov).

Issued on: July 14, 2004. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking.
[FR Doc. 04–16383 Filed 7–16–04; 8:45 am] 
BILLING CODE 4910–59–P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board 

[STB Docket No. AB–873X, AB–55 (Sub-No. 
652X), AB–565 (Sub-No. 17X)] 

New York and Eastern Railway, LLC—
Discontinuance Exemption—in 
Poughkeepsie, Dutchess County, NY; 
CSX Transportation, Inc.—
Discontinuance Exemption—in 
Poughkeepsie, Dutchess County, NY; 
New York Central Lines, LLC—
Abandonment Exemption—in 
Poughkeepsie, Dutchess County, NY 

On June 29, 2004, New York and 
Eastern Railway, LLC (NY&E), CSX 
Transportation, Inc. (CSXT), and New 
York Central Lines, LLC (NYC) 
(collectively, petitioners) jointly filed 
with the Surface Transportation Board a 
petition under 49 U.S.C. 10502 for 
exemption from the provisions of 49 
U.S.C. 10903 for NY&E and CSXT to 
discontinue service over and for NYC to 
abandon an approximately 4.7-mile line 
of railroad between milepost QCO 0.0 
and milepost QCO 3.2 and between 
milepost QCK 29.5 and milepost QCK 
31.0, in the City and Town of 
Poughkeepsie, Dutchess County, NY.1 
The line traverses U.S. Postal Service 
ZIP Codes 12601 and 12603, and 
includes the station of Poughkeepsie.

The line does not contain federally 
granted rights-of-way. Any 
documentation in NYC’s possession will 
be made available promptly to those 
requesting it. 

In STB Docket No. AB–873X, NY&E 
proposes to discontinue service over 
this line, which constitutes its entire 
operations. When issuing 

discontinuance authority for railroad 
lines that constitute the carrier’s entire 
system, the Board does not impose labor 
protection, except in specifically 
enumerated circumstances. See 
Northampton and Bath R. Co.—
Abandonment, 354 I.C.C. 784, 785–86 
(1978) (Northampton). Therefore, if the 
Board grants the petition for exemption, 
in the absence of a showing that one or 
more of the exceptions articulated in 
Northampton are present, no labor 
protective conditions would be 
imposed. In STB Docket No. AB–55 
(Sub-No. 652X) and STB Docket No. 
AB–565 (Sub-No. 17X), the interests of 
CSXT and NYC railroad employees will 
be protected by the conditions set forth 
in Oregon Short Line R. Co.—
Abandonment-Goshen, 360 I.C.C. 91 
(1979). 

By issuance of this notice, the Board 
is instituting an exemption proceeding 
pursuant to 49 U.S.C. 10502(b). A final 
decision will be issued by October 15, 
2004. 

Any offer of financial assistance 
(OFA) under 49 CFR 1152.27(b)(2) will 
be due no later than 10 days after 
service of a decision granting the 
petition for exemption. Each OFA must 
be accompanied by a $1,100 filing fee. 
See 49 CFR 1002.2(f)(25). 

All interested persons should be 
aware that, following abandonment of 
rail service and salvage of the line, the 
line may be suitable for other public 
use, including interim trail use. Any 
request for a public use condition under 
49 CFR 1152.28 or for trail use/rail 
banking under 49 CFR 1152.29 will be 
due no later than August 9, 2004. Each 
trail use request must be accompanied 
by a $200 filing fee. See 49 CFR 
1002.2(f)(27). 

All filings in response to this notice 
must refer to STB Docket No. AB–873X, 
et al. and must be sent to: (1) Surface 
Transportation Board, 1925 K Street, 
NW., Washington, DC 20423–0001; and 
(2) John D. Heffner, 1920 N Street, NW., 
Suite 800, Washington, DC 20036. 
Replies to the petition are due on or 
before August 9, 2004. 

Persons seeking further information 
concerning abandonment and 
discontinuance procedures may contact 
the Board’s Office of Public Services at 
(202) 565–1592 or refer to the full 
abandonment or discontinuance 
regulations at 49 CFR part 1152. 
Questions concerning environmental 
issues may be directed to the Board’s 
Section of Environmental Analysis 
(SEA) at (202) 565–1539. (Assistance for 
the hearing impaired is available 
through the Federal Information Relay 
Service (FIRS) at 1–800–877–8339.) 

An environmental assessment (EA) (or 
environmental impact statement (EIS), if 
necessary) prepared by SEA, will be 
served upon all parties of record and 
upon any agencies or other persons who 
commented during its preparation. 
Other interested persons may contact 
SEA to obtain a copy of the EA (or EIS). 
EAs in these abandonment proceedings 
normally will be made available within 
60 days of the filing of the petition. The 
deadline for submission of comments on 
the EA will generally be within 30 days 
of its service. 

Board decisions and notices are 
available on the Board’s Web site at 
http://www.stb.dot.gov.

Decided: July 13, 2004.
By the Board, David M. Konschnik, 

Director, Office of Proceedings. 
Vernon A. Williams, 
Secretary.
[FR Doc. 04–16337 Filed 7–16–04; 8:45 am] 
BILLING CODE 4915–01–P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board 

[STB Docket No. AB–33 (Sub-No. 214X), 
AB–853 (Sub-No. 2X)] 

Union Pacific Railroad Company—
Abandonment Exemption—in Lane, 
Ness and Rush Counties, KS; Kansas 
& Oklahoma Railroad Inc.—
Discontinuance Exemption—in Lane, 
Ness and Rush Counties, KS 

On June 29, 2004, Union Pacific 
Railroad Company (UP) and Kansas & 
Oklahoma Railroad, Inc. (K&O) jointly 
filed with the Board a petition under 49 
U.S.C. 10502 for exemption from the 
provisions of 49 U.S.C. 10903. UP seeks 
to abandon and K&O seeks to 
discontinue service over a line of 
railroad extending from milepost 664.5, 
near Healy, to milepost 606.0, near 
McCracken, a distance of 58.5 miles in 
Lane, Ness and Rush Counties, KS. The 
line traverses U.S. Postal Service ZIP 
Codes 67556, 67521, 67572, 67515, 
67584, 67839, and 67850 and includes 
stations located at Shields, Pendennis, 
Utica, Arnold, Ransom, Osgood and 
Brownell, KS. 

The line does not contain federally 
granted rights-of-way. Any 
documentation in the possession of UP 
or K&O will be made available promptly 
to those requesting it. 

The interest of railroad employees 
will be protected by the conditions set 
forth in Oregon Short Line R.Co.—
Abandonment—Goshen, 360 I.C.C. 91 
(1979). 

By issuing this notice, the Board is 
instituting an exemption proceeding 
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pursuant to 49 U.S.C. 10502(b). A final 
decision will be issued by October 15, 
2004. 

Any offer of financial assistance 
(OFA) under 49 CFR 1152.27(b)(2) will 
be due no later than 10 days after 
service of a decision granting the 
petition for exemption. Each OFA must 
be accompanied by a $1,100 filing fee. 
See 49 CFR 1002.2(f)(25). 

All interested persons should be 
aware that, following abandonment of 
rail service and salvage of the line, the 
line may be suitable for other public 
use, including interim trail use. Any 
request for a public use condition under 
49 CFR 1152.28 or for trail use/rail 
banking under 49 CFR 1152.29 will be 
due no later than August 9, 2004. Each 
trail use request must be accompanied 
by a $200 filing fee. See 49 CFR 
1002.2(f)(27). 

All filings in response to this notice 
must refer to STB Docket Nos. AB–33 
(Sub-No. 214X) and AB–853 (Sub-No. 
2X) and must be sent to: (1) Surface 
Transportation Board, 1925 K Street, 
NW., Washington, DC 20423–0001, (2) 
Karl Morell, Ball Janik LLP, 1455 F 
Street, NW., Suite 225, Washington, DC 
20005, and (3) Mack H. Shumate, 101 
North Wacker Drive, Room 1920, 
Chicago, IL 60606. Replies to the 
petition are due on or before August 9, 
2004. 

Persons seeking further information 
concerning abandonment procedures 
may contact the Board’s Office of Public 
Services at (202) 565–1592 or refer to 
the full abandonment or discontinuance 
regulations at 49 CFR part 1152. 
Questions concerning environmental 
issues may be directed to the Board’s 
Section of Environmental Analysis 
(SEA) at (202) 565–1539. (Assistance for 
the hearing impaired is available 
through the Federal Information Relay 
Service (FIRS) at 1–800–877–8339.) 

An environmental assessment (EA) (or 
environmental impact statement (EIS), if 
necessary) prepared by the SEA will be 
served upon all parties of record and 
upon any agencies or other persons who 
commented during its preparation. 
Other interested persons may contact 
SEA to obtain a copy of the EA (or EIS). 
EAs in these abandonment proceedings 
normally will be made available within 
60 days of the filing of the petition. The 
deadline for submission of comments on 
the EA will generally be within 30 days 
of its service. 

Board decisions and notices are 
available on our Web site at http://
www.stb.dot.gov.

Decided: July 9, 2004.

By the Board, David M. Konschnik, 
Director, Office of Proceedings. 
Vernon A. Williams, 
Secretary.
[FR Doc. 04–16079 Filed 7–16–04; 8:45 am] 
BILLING CODE 4915–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Privacy Act of 1974, as Amended; 
System of Records

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of proposed new Privacy 
Act system of records. 

SUMMARY: In accordance with the 
requirements of the Privacy Act of 1974, 
as amended, 5 U.S.C. 552a, the 
Department of Treasury, Internal 
Revenue Service, gives notice of a 
proposed new system of records entitled 
‘‘Treasury/IRS 10.007–SPEC Taxpayer 
Assistance Reporting System (STARS).’’
DATES: Comments must be received no 
later than August 18, 2004. This new 
system of records will be effective 
August 30, 2004, unless the IRS receives 
comments which would result in a 
contrary determination.
ADDRESSES: Comments should be sent to 
the Office of Governmental Liaison and 
Disclosure, Internal Revenue Service, 
1111 Constitution Avenue, NW., 
Washington, DC 20224. Comments will 
be made available for inspection and 
copying upon request in the Freedom of 
Information Reading Room (1621), at the 
above address.
FOR FURTHER INFORMATION CONTACT: 
Samuel Perry, Policy Analyst, 
W:CAR:SPEC, 401 West Peachtree 
Street, NW., Atlanta, Georgia 30308. 
Phone number: (404) 338–8156.
SUPPLEMENTARY INFORMATION: A primary 
IRS goal is to increase our activities 
with taxpayers and with tax 
practitioners, stakeholders, and partners 
involved in assisting taxpayers before 
they file their returns. 

Providing taxpayers increased 
assistance before returns are filed 
promotes the elimination of errors 
before they occur. Reduction of errors 
will increase taxpayer satisfaction and 
increase IRS efficiency. As part of an 
effort to obtain maximum value from 
limited resources, IRS will use the 
information in the proposed system to 
better manage volunteers and programs 
offering volunteer services. Information 
about volunteer skills will enable the 
IRS to strategically place volunteers to 
provide the widest variety of skills that 

taxpayers may need in a particular 
location. This system will not contain 
tax returns or return information. The 
proposed system of records will enable 
IRS to improve service to taxpayers. 

The new system of records report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act, has been submitted to the 
Committee on Government Reform of 
the House of Representatives, the 
Committee on Governmental Affairs of 
the Senate, and the Office of 
Management and Budget, pursuant to 
Appendix I to OMB Circular A–130, 
‘‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’’ dated November 30, 2000. 

The proposed new system of records 
entitled ‘‘Treasury/IRS 10.007–SPEC 
Taxpayer Assistance Reporting System 
(STARS)’’ is published in its entirety 
below.

Dated: July 8, 2004. 
Jesus H. Delgado-Jenkins, 
Acting Assistant Secretary for Management.

TREASURY/IRS 10.007 

SYSTEM NAME: 

SPEC Taxpayer Assistance Reporting 
System (STARS)—Treasury/IRS. 

SYSTEM LOCATION: 

The records will be in Wage and 
Investment Division offices nationwide. 
See IRS Appendix A for addresses of the 
national, area and territory offices that 
will maintain this system. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who work in and provide 
administrative assistance to the 
Volunteer Income Tax Assistance and 
Tax Counseling for the Elderly programs 
and other IRS volunteer programs. This 
includes individual partners (persons 
who serve as intermediaries between 
IRS and taxpayers, such as return 
preparers and persons who disseminate 
tax information) and stakeholders 
(persons who have a vested interest in 
IRS business, including tax 
professionals and practitioners). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records contain information on 
qualifications of individuals who 
volunteer in IRS-administered taxpayer 
assistance programs. The records 
include: Names; addresses; phone 
numbers; available times to work; 
language skills; tax law skills; 
certification levels (CPA, Attorney, 
Enrolled Agent, etc.), and tax law 
training levels; ability to deliver 
products and services; contact 
information; availability for delivery of 
products and services; geographical 
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coverage; resources; services provided, 
and inventory of software/hardware 
provided to the volunteer. Records also 
contain similar information on 
individual partners and stakeholders. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

26 U.S.C. 7602, 7801 and 7803, 5 
U.S.C. 301.

PURPOSE: 

This system will maintain records for 
administration of products and 
programs for assisting taxpayers, 
including the Volunteer Income Tax 
Assistance and Tax Counseling for the 
Elderly programs. The system will allow 
the IRS to improve the quality of service 
to taxpayers by better managing 
resources available to taxpayer 
assistance programs and sites. It will 
provide the ability to process 
information from a central source for 
decision-making. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records may be used: (1) To 
disclose information in a proceeding 
before a court, adjudicative body, or 
other administrative body before which 
the agency is authorized to appear when 
(a) the agency, (b) any employee of the 
agency in his or her official capacity, (c) 
any employee of the agency in his or her 
individual capacity where the 
Department of Justice or the agency has 
agreed to represent the employee, or (d) 
the United States, when the agency 
determines that litigation is likely to 
affect the agency, is a party to litigation 
or has an interest in such litigation, and 
the use of such records by the agency is 
deemed to be relevant and necessary to 
the litigation or administrative 
proceeding and not otherwise 
privileged. 

(2) To provide information to a 
congressional office in response to an 
inquiry made at the request of the 
person to whom the record pertains. 

(3) To provide information to 
contractors when necessary to perform a 
government contract. 

(4) To provide information to 
volunteers who coordinate activities 
and staffing at taxpayer assistance sites. 

(5) To provide information to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 when relevant and 
necessary to their duties of exclusive 
representation. 

(6) To provide information to the 
Department of Justice for the purpose of 
litigating an action or seeking legal 
advice; disclosure may be made at any 
time during judicial process. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper and machine-readable media. 

RETRIEVABILITY: 

By the name of the volunteer, 
individual partner or individual 
stakeholder, non-unique names will be 
distinguished by addressees. Records 
pertaining to electronic filing 
capabilities may also be retrieved by the 
EFIN (electronic filer identifying 
number). 

SAFEGUARDS: 

Access controls will not be less than 
those provided for by the IRM 25.10.1, 
Information Technology Security Policy 
and Guidance. 

RETENTION AND DISPOSAL: 

Record retention will be established 
in accordance with the National 
Archives and Records Administration 
Regulations Part 1228, Subpart B-
Scheduling Records. 

SYSTEM MANAGER(S) AND ADDRESS: 

Official prescribing policies and 
practices: Director (Wage and 
Investment, Strategy & Finance, 
Strategic Planning and Policy 
Development). Officials maintaining the 
system: Director of the Wage and 
Investment, SPEC (Stakeholder 
Partnerships, Education & 
Communication) Division offices 
nationwide. See IRS Appendix A for 
addresses of the national, area and 
territory offices maintaining the system. 

NOTIFICATION PROCEDURE: 

Individuals may inquire in 
accordance with instructions appearing 
at 31 CFR part 1, subpart C, Appendix 
B. Inquiries should be addressed to the 
system manager listed above. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to any 
record contained in this system of 
records or seeking to contest its 
contents, may inquire in accordance 
with instructions appearing at 31 CFR 
part 1, subpart C, Appendix B. Inquiries 
should be addressed to the system 
manager listed above. 

CONTESTING RECORD PROCEDURES: 

See ‘‘Record access procedures’’ 
above. 

RECORD SOURCE CATEGORIES: 

Individual volunteers, stakeholders, 
and partners. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None.
[FR Doc. 04–16194 Filed 7–16–04; 8:45 am] 

BILLING CODE 4830–01–P

DEPARTMENT OF VETERANS 
AFFAIRS 

Office of Research and Development; 
Government Owned Invention 
Available for Licensing

AGENCY: Office of Research and 
Development, Department of Veterans 
Affairs.

ACTION: Notice of government owned 
invention available for licensing. 

SUMMARY: The invention listed below is 
owned by the U.S. Government as 
represented by the Department of 
Veterans Affairs, and is available for 
licensing in accordance with 35 U.S.C. 
207 and 37 CFR part 404 and/or CRADA 
Collaboration under 15 U.S.C. 3710a to 
achieve expeditious commercialization 
of results of federally funded research 
and development. Foreign patents are 
filed on selected inventions to extend 
market coverage for U.S. companies and 
may also be available for licensing.

FOR FURTHER INFORMATION CONTACT: 
Technical and licensing information on 
the invention may be obtained by 
writing to: Robert W. Potts, Department 
of Veterans Affairs, Director Technology 
Transfer Program, Office of Research 
and Development, 810 Vermont 
Avenue, NW., Washington, DC 20420; 
fax: 202–254–0473; e-mail at 
bob.potts@hq.med.va.gov. Any request 
for information should include the 
Number and Title for the relevant 
invention as indicated below. Issued 
patents may be obtained from the 
Commissioner of Patents, U.S. Patent 
and Trademark Office, Washington, DC 
20231.

SUPPLEMENTARY INFORMATION: The 
invention available for licensing is: U.S. 
Provisional Patent Application No. 60/
437,872 ‘‘Therapeutic Methods and 
Compositions for Treating Cellular 
Oxidative Stress.’’

Dated: July 12, 2004. 

Anthony J. Principi, 
Secretary, Department of Veterans Affairs.
[FR Doc. 04–16309 Filed 7–16–04; 8:45 am] 

BILLING CODE 8320–01–P

VerDate jul<14>2003 21:13 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00098 Fmt 4703 Sfmt 4703 E:\FR\FM\19JYN1.SGM 19JYN1



43057Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Notices 

DEPARTMENT OF VETERANS 
AFFAIRS 

Health Services Research and 
Development Service Merit Review 
Board, Notice of Meeting 

The Department of Veterans Affairs 
(VA) gives notice under Public Law 92–
463, Federal Advisory Committee Act, 
that a meeting of the Health Services 
Research and Development Service 
Merit Review Board will be held 
September 20–22, 2004, at the 
Washington Marriott, 1221 22nd Street, 
NW., Washington, DC 20037. On 
September 20, the Nursing Research 
Initiative (NRI) review will be held from 
12:30 p.m. to 4:30 p.m. and the 
orientation session will be conducted 
from 7 p.m. to 9 p.m. On September 21–
22, the Investigator Initiated Research 
and Service Directed Project (IRR/SDP) 
reviews will be held from 8 a.m. to 5 
p.m. both days. 

The purpose of the Board is to review 
research and development applications 
concerned with the measurement and 

evaluation of health care services and 
with testing new methods of health care 
delivery and management, and nursing 
research. Applications are reviewed for 
scientific and technical merit. 
Recommendations regarding funding are 
prepared for the Chief Research and 
Development Officer. 

On September 20, the meeting will be 
open to the public for approximately 
one half-hour from 7 p.m. until 7:30 
p.m. to cover administrative matters and 
to discuss the general status of the 
program. The remaining portion of the 
meeting on September 20–22 will be 
closed. The closed portion of the 
meeting involves discussion, 
examination, reference to, and oral 
review of staff and consultant critiques 
of research protocols and similar 
documents. During this portion of the 
meeting, discussion and 
recommendations will include 
qualifications of the personnel 
conducting the studies (the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 

privacy), as well as research information 
(the premature disclosure of which 
would be likely to compromise 
significantly the implementation of 
proposed agency action regarding such 
research projects). As provided by 
subsection 10(d) of Public Law 92–463, 
as amended by Public Law 99–409, 
closing portions of these meetings is in 
accordance with 5 U.S.C. 552b(c)(6) and 
(9)(B). 

Those who plan to attend the open 
session should contact the Assistant 
Director, Scientific Review (124S), 
Health Services Research and 
Development Service, Department of 
Veterans Affairs, 1722 Eye Street, NW., 
Washington, DC, at least five days 
before the meeting. For further 
information, call (202) 254–0207.

Dated: July 13, 2004.

By Direction of the Secretary: 
E. Philip Riggin, 
Committee Management Officer.
[FR Doc. 04–16310 Filed 7–16–04; 8:45 am] 
BILLING CODE 8320–01–M
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Monday, July 19, 2004

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17

RIN 1018–AJ12

Endangered and Threatened Wildlife 
and Plants; Proposed Designation of 
Critical Habitat for the Jarbidge River, 
Coastal-Puget Sound, and Saint Mary–
Belly River Populations of Bull Trout

Correction 

In proposed rule document 04–14014 
beginning on page 35768 in the issue of 

Friday, June 25, 2004 make the 
following correction:

§ 17.95 [Corrected] 

On page 35805, in § 17.95(e), after the 
graphic, add the following text: 

‘‘(32) Unit 27–Olympic Peninsula 
River Basins: 

(i) Skokomish Critical Habitat Subunit 
Descriptions:’’.

[FR Doc. C4–14014 Filed 7–16–04; 8:45 am] 
BILLING CODE 1505–01–D 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Parts 303, 325, 327, and 347 

RIN 3064–AC85 

International Banking

AGENCY: Federal Deposit Insurance 
Corporation (FDIC).
ACTION: Notice of proposed rulemaking 
with request for comment. 

SUMMARY: The FDIC is publishing for 
notice and comment proposed 
amendments to subpart J of part 303 on 
international banking and revisions to 
subpart A of part 347, relating to the 
international activities and investments 
of insured state nonmember banks, and 
subpart B of part 347, relating 
principally to insured and noninsured 
U.S. branches of foreign banks. The 
proposed amendments address the 
relocation of grandfathered insured 
branches. They also reorganize, clarify, 
and revise subparts A and B of part 347, 
and address various issues raised as part 
of the FDIC’s ongoing effort under the 
Economic Growth and Regulatory 
Paperwork Reduction Act of 1996 (12 
U.S.C. 3311) to address regulatory 
burden issues. Included in the revisions 
affecting grandfathered insured 
branches are revisions to the FDIC’s 
asset pledge requirement to establish a 
risk-based system and revision of the 
FDIC’s asset maintenance requirement 
to calculate the asset maintenance 
percentage based on the daily third-
party liabilities of the branch. In 
addition, the FDIC is proposing to 
strengthen FDIC’s supervisory processes 
and make conforming amendments for 
other FDIC rules as part of the proposal. 

The FDIC is also requesting 
comments, as part of this document, on 
whether deposits in wholesale U.S. 
branches of foreign banks should be 
covered by deposit insurance and on the 
accounting rules contained in subpart C 
of part 347.
DATES: Written comments must be 
received on or before September 17, 
2004.

ADDRESSES: You may submit comments, 
identified by RIN number 3064–AC85, 
by any of the following methods: 

• Agency Web site: http://
www.FDIC.gov/regulations/laws/
federal/propose.html. 

• Mail: Robert E. Feldman, Executive 
Secretary, Attention: Comments/Legal 
ESS, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429. 

• Hand Delivered/Courier: The guard 
station at the rear of the 550 17th Street 

Building (located on F Street), on 
business days between 7 a.m. and 5 p.m. 

• E-mail: comments@FDIC.gov. 
Include RIN number 3064-AC85 in the 
subject line of the message. 

• Public Inspection: Comments may 
be inspected and photocopied in the 
FDIC Public Information Center, Room 
100, 801 17th Street, NW, Washington, 
DC, between 9 a.m. and 4:30 p.m. on 
business days. 

Instructions: Submissions received 
must include the agency name and RIN 
for this rulemaking. Comments received 
will be posted without change to
http://www.FDIC.gov/regulations/laws/
federal/propose.html, including any 
personal information provided.
FOR FURTHER INFORMATION CONTACT: John 
Di Clemente, Chief, International 
Section, Division of Supervision and 
Consumer Protection, (202) 898–3540 or 
jdiclemente@fdic.gov or Rodney D. Ray, 
Counsel, Legal Division, (202) 898–3556 
or rray@fdic.gov, Federal Deposit 
Insurance Corporation, 550 17th Street, 
NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION: The FDIC 
is proposing to amend and revise its 
rules concerning international banking 
activities of insured state nonmember 
banks operating in foreign countries and 
insured U.S. branches of foreign banks. 
This is being done to implement the 
‘‘plain language’’ requirement contained 
in section 722 of the Gramm-Leach-
Bliley Act of 1999 (12 U.S.C. 4809). 
Also, as part of the FDIC’s ongoing effort 
under the Economic Growth and 
Regulatory Paperwork Reduction Act of 
1996 (12 U.S.C. 3311) (EGRPRA), the 
FDIC is proposing amendments to its 
existing rules to address certain 
regulatory burden issues raised in 
public comments. The FDIC is also 
proposing revisions to existing rules and 
new rules to update the FDIC’s 
supervisory processes. 

The proposed changes will be made to 
subpart J of part 303 and to subparts A 
and B of part 347 of title 12 of the Code 
of Federal Regulations. As a result of the 
proposed changes, conforming changes 
also will be made to subpart B of part 
325, relating to the FDIC’s Prompt 
Corrective Action rules, and subpart A 
of part 327, regarding the FDIC’s 
assessment rules for insured U.S. 
branches of foreign banks. 

Subpart J of part 303 contains the 
procedural rules that implement part 
347. The rules in subpart A of part 347 
address issues related to the 
international activities and investments 
of insured state nonmember banks. In 
general, they implement the FDIC’s 
statutory authority under section 
18(d)(2) of the Federal Deposit 

Insurance Act (FDI Act) (12 U.S.C. 
1828(d)(2)), regarding branches of 
insured state nonmember banks in 
foreign countries, and section 18(l) of 
the FDI Act, regarding insured state 
nonmember bank investments in foreign 
entities. The rules in subpart B of part 
347 principally address issues related to 
insured and noninsured U.S. branches 
of foreign banks under section 6 of the 
International Banking Act (IBA) (12 
U.S.C. 3104).

Although subpart C of part 347 also 
contains rules regarding accounting and 
reporting rules relating to international 
lending activities of insured state 
nonmember banks, the FDIC is not 
proposing to revise subpart C at this 
time. The Office of the Comptroller of 
the Currency (‘‘OCC’’) and Board of 
Governors of the Federal Reserve 
System (‘‘FRB’’) have similar rules 
implementing the same statutory 
provisions for the institutions under 
their supervision that were originally 
issued in a joint rulemaking proceeding 
with the FDIC. Therefore, proposed 
revisions to the rules in subpart C may 
require discussion and coordination 
with the other agencies. Commenters 
may still comment on the rules 
contained in subpart C of part 347, 
however, in order to bring particular 
issues to the FDIC’s attention at this 
time. 

I. Background 
Although the FDIC made significant 

amendments and consolidated its 
international banking rules in 1998, 
various events that have transpired 
since then have influenced the FDIC’s 
decision to propose further revisions to 
its international banking rules. First, 
when the FDIC finalized its 
international banking rules, the FRB 
was proposing amendments to 
Regulation K (12 CFR part 211). The 
FDIC noted in 63 FR 17056 (April 8, 
1998) (1998 Final Rule) that subpart A 
of part 347 maintained parity with the 
existing version of Regulation K, 
governing foreign branching and 
investments by member banks, and that 
the FDIC may need to make further 
revisions to subpart A of part 347 once 
the FRB finalized its revisions to 
Regulation K. The revisions of 
Regulation K that are relevant to this 
rulemaking proceeding were finalized 
on October 26, 2001, and the FDIC is 
proposing certain revisions to the part 
347 rules because of changes made to 
Regulation K. Second, the FDIC has 
received written comments from the 
public suggesting that the language in 
part 347 needs to be simplified and the 
FDIC believes that some additional 
reorganization and clarification of the 
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FDIC’s rules may be beneficial. It is also 
believed that strengthening the existing 
supervisory structure in a few areas is 
appropriate. In addition, Congress 
enacted the ‘‘plain language’’ 
requirement for all proposed and final 
rulemakings published in the Federal 
Register after January 1, 2000, in section 
722 of the Gramm-Leach-Bliley Act of 
1999. Therefore, several revisions to 
part 347 are included to address this 
requirement. Finally, the FDIC and the 
other Federal banking agencies solicited 
and received public comments in 2003 
as part of the ERGPRA regulatory 
burden reduction process on three 
categories of agency rules. Part 347 was 
included in one of those categories, and 
the comments relating to them have 
been reviewed and are discussed in 
greater detail in the section-by-section 
discussion in this document. 

In general, FDIC is proposing to revise 
subpart J of part 303 to provide new 
cross-references to the appropriate 
revised rule(s) in subparts A and B of 
part 347. Since many of the revisions to 
the text in subpart J merely provide new 
cross-references to the appropriate 
sections in subparts A and B of part 347 
or make stylistic changes in the text, 
they will not be further addressed in the 
subpart J section-by-section analysis. 
The existing sections in subpart A of 
part 347 are being reorganized in the 
proposal by moving, consolidating, and 
breaking particularly complex sections, 
such as existing section 347.104, into 
multiple sections based on the subject 
matter addressed. The sections 
addressing general consent, expedited 
processing, and specific consent for 
foreign branches and investments, 
contained in existing sections 347.103 
and 347.108, are also being reorganized 
and consolidated into separate sections 
addressing each type of approval. The 
existing sections in subpart B are being 
reorganized in the proposal by grouping 
them with other sections that address 
the same or similar subject matter. In 
addition, several existing sections in 
subpart B are being revised in the 
proposal to update and clarify the 
regulatory requirements. Finally, a few 
additional sections are being added to 
subparts A and B in the proposal to 
address issues that are not addressed in 
the existing rules. 

The proposed amendments and 
revisions are discussed below, by 
subpart, in the section-by-section 
description. The FDIC invites public 
comments on all aspects of the proposal. 
In addition, public comments are 
specifically invited on the following 
items: 

• Providing for expedited processing 
of proposed relocations of insured U.S. 

branches of foreign banks (section 
303.184); 

• Revising existing sections that 
address authorized activities for foreign 
investments and foreign branches to 
more closely track the sections of 
Regulation K addressing those issues in 
connection with member banks. The 
revisions also address approval of 
activities requiring consideration under 
parts 347 and 362 (sections 347.105 and 
347.115); 

• Providing that, except for certain 
merger and acquisition transactions, the 
grandfathered status of an insured 
branch of a foreign bank may not be 
transferred (section 347.206); 

• Revising the FDIC’s asset pledge 
requirement for insured branches of 
foreign banks to a risk-based approach 
(section 347.209); 

• Revising the FDIC’s asset 
maintenance rule for insured branches 
of foreign banks to calculate the asset 
maintenance percentage based on daily 
third-party liabilities (section 347.210); 
and 

• Providing deposit insurance for 
wholesale U.S. branches of foreign 
banks (section V of the preamble). 

II. Section-by-Section Analysis of 
Proposed Amendments to Part 303, 
Subpart J 

1. Moving an Insured Branch of a 
Foreign Bank (Revised § 303.184) 

Section 303.184 contains the filing 
procedures and approval criteria 
applicable to the relocation of an 
insured U.S. branch of a foreign bank. 
As part of the EGRPRA process, an 
industry trade association observed that 
section 303.41(b), which addresses 
branch relocations in the context of 
domestic branches of insured state 
nonmember banks, differentiates 
between a branch closing or relocation 
based upon whether the proposed move 
is within the same immediate 
neighborhood. The trade association 
expressed concern that, if the FDIC 
applied a similar geographic standard to 
proposed relocations of grandfathered 
insured branches, relocations of those 
branches would effectively be precluded 
because those branches could not close 
and reopen as insured branches. This is 
because of the statutory provision 
contained in section 6(d) of the 
International Banking Act (IBA) (12 
U.S.C. 3104(d)) requiring foreign banks 
engaging in domestic retail deposit 
activities after December 19, 1991 that 
require deposit insurance protection to 
do so through one or more insured bank 
subsidiaries. The FDIC does not believe 
such a construction was intended by the 
statute or existing rule but recognizes 

that the existing rule does not address 
the geographic proximity of the 
proposed relocation. Section 303.184(b) 
is being amended, to address this issue, 
by making expedited processing 
available for proposed relocations of 
grandfathered insured branches within 
the same state. The FDIC notes that 12 
CFR 28.12(e)(1) provides for expeditious 
processing of intrastate relocations of 
federal branches regulated by the OCC. 
Therefore, although the FDIC’s 
processing requirements differ from 
those utilized by the OCC, the approach 
of providing expedited processing for 
proposed relocations of insured 
branches of foreign banks within the 
same state is consistent with the OCC’s 
overall approach of expediting proposed 
relocations of federal branches within 
the same state. 

III. Section-by-Section Analysis of 
Proposed Revisions to Part 347, 
Subpart A 

1. Authority, Purpose, and Scope 
(Revised § 347.101)

The proposal amends section 347.101 
to provide a more comprehensive list of 
the major areas addressed by the rules 
in the subpart. The order of the subjects 
mentioned in the section is also revised 
to correspond to the order in which 
those subjects are addressed in the 
revised subpart. 

2. Definitions (Revised § 347.102) 

Four additional definitions are added 
to this section by the proposal. Proposed 
revisions to the rules in the subpart use 
the term ‘‘domestic’’ in sections 347.104 
and 347.105, and that term is defined in 
paragraph (c) of this section. Paragraph 
(m) defining ‘‘insured state nonmember 
bank’’ or ‘‘bank’’ is added to minimize 
the repetitive use of the former term that 
currently exists in the rules. Paragraphs 
(o) and (r) are new definitions that 
would adopt the same definition for 
‘‘investment grade’’ and ‘‘NRSRO’’ that 
the FRB adopted in 12 CFR 211.2(n) and 
(r). The effect of the inclusion of the 
latter two terms will be discussed in 
greater detail in the description of 
proposed section 347.115. 

3. Effect of State Law on Actions Taken 
Under This Subpart (Revised § 347.103) 

Section 347.103 combines the 
requirement contained in paragraph (a) 
of existing sections 347.103 and 347.104 
into a single section. The rule specifies 
that an insured state nonmember bank 
may acquire or retain equity interests in 
foreign organizations or establish a 
foreign branch, if authorized to do so by 
the law of the state where the bank is 
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1 The omitted activities were: financing; acting as 
a fiduciary; providing investment, financial or 
economic advisory services; leasing real or personal 
property or acting as agent, broker or advisor in 
connection with such transactions if the lease 
serves as the functional equivalent of an extension 
of credit to the lessee; acting as a futures 
commission merchant; and acting as principal or 
agent in swap transactions.

2 The six activities being added to the list of 
approved activities are being added, subject to the 
attendant restrictions contained in section 225.28(b) 
of Regulation Y, because those activities are 
considered to be subject to the Regulation Y 
restrictions by the cross-reference to that authority 
in existing section 347.104(b)(10).

chartered, by complying with the 
requirements of this subpart. 

4. Insured State Nonmember Bank 
Investments in Foreign Organizations 
(Revised § 347.104) 

Section 347.104(a) of the proposal is 
derived from existing section 347.104(f). 
The rationale for the requirement was 
discussed in the preamble to the 1998 
Final Rule. That rationale, which is 
restated below, remains unchanged. 
Thus, the substance of paragraph (f) of 
the existing rule is retained. It is placed 
in a separate section, however, apart 
from the section addressing authorized 
activities of foreign organizations, and is 
reworded and reorganized for clarity. 

The FDIC recognizes that direct 
investments in foreign organizations by 
member banks (and thus national banks) 
are only permitted for certain types of 
investments specified in Regulation K, 
such as investments in foreign banks, 
because of language in section 25 of the 
Federal Reserve Act (12 U.S.C. 601) 
limiting direct foreign investments by 
member banks. Other types of foreign 
investments by member banks are 
required to be made indirectly through 
an Edge corporation subsidiary or a 
foreign bank subsidiary of a member 
bank. In contrast, section 18(l) of the 
FDI Act (12 U.S.C. 1828(l)) permits state 
nonmember banks, to the extent 
authorized by state law, to invest in 
foreign ‘‘banks and other entities.’’ As a 
consequence, and because the 
legislative history of section 18(l) shows 
that Congress was aware of the FRB’s 
parallel authority over member banks at 
the time section 18(l) was enacted, the 
difference in language between the two 
statutes is significant and deliberate and 
results in the type of foreign 
organizations that state nonmember 
banks may invest in directly not being 
restricted by section 18(l). 

Because national banks are unable to 
invest directly in nonbank foreign 
organizations, however, the ability of 
insured state nonmember banks to 
invest in other types of foreign 
organizations raises issues under section 
24 of the FDI Act (12 U.S.C. 1831a) and 
12 CFR part 362. Section 24 prohibits an 
insured state nonmember bank from 
acquiring an equity investment that a 
national bank is not permitted to 
acquire. Such an investment may be 
made under section 24, however, if the 
investment is made through a majority-
owned subsidiary of the bank. It may 
also be made if a company becomes 
majority-owned by the bank as a result 
of the investment and the ‘‘as principal’’ 
activities of the company are ones in 
which a subsidiary of a national bank 
could engage. Ownership of more than 

50 percent of the equity in a nonbank 
foreign organization makes that 
organization a majority-owned 
subsidiary and, thus, no section 24 
analysis is required because such a 
subsidiary is authorized only to engage 
in the same activities that the FRB has 
authorized for subsidiaries of member 
banks (and thus national banks) under 
Regulation K. In addition, while it is not 
necessary for insured state nonmember 
bank investments of 50 percent or less 
of the equity of a nonbank foreign 
organization to be held through an 
intermediate foreign bank subsidiary or 
Edge subsidiary as required under 
Regulation K, those investments are 
required to be held through some form 
of U.S. or foreign majority-owned 
subsidiary in order to comply with the 
requirements of section 24 and part 362.

5. Permissible Financial Activities 
Outside the United States (Revised 
§ 347.105) 

Section 347.105 (a) and (b) of the 
proposal are derived from existing 
section 347.104(b). As amended, the 
language in existing section 347.104(b) 
that limits the activities of certain types 
of investments in foreign organizations 
to those authorized by the section, is 
restructured, reworded slightly, and 
placed in section 347.105(a). Under 
section 347.105(b) the same financial 
activities will be authorized that are 
presently authorized under section 
347.104(b) of the existing rule. 

The proposed rule also revises the 
activities list contained in the existing 
rule. As the FDIC noted in the preamble 
to the 1998 Final Rule, the activities 
contained in existing section 347.104(b) 
were modeled after the FRB’s 
corresponding provision in Regulation 
K, but the list of authorized activities 
was reordered. In addition, the FDIC 
considered certain activities listed in 
the FRB’s corresponding section of 
Regulation K to be authorized under 
Regulation Y and incorporated by the 
cross-reference to Regulation Y 
activities contained in section 
347.104(b)(10) of the existing rule. 
Therefore, those activities were not 
separately listed in existing section 
347.104(b). Time has shown this 
approach to have made the interplay 
between the FDIC and FRB lists of 
permissible activities difficult in certain 
circumstances to understand and apply. 

The FDIC recognizes that insured 
state nonmember banks or their 
subsidiaries may want to engage in 
activities outside the United States that 
are not listed by the FDIC as permissible 
activities but that have been approved 
for member banks or their subsidiaries 
under Regulation K. Including those 

items in the FDIC list of permissible 
activities facilitates banks doing so. In 
addition, as discussed in more detail 
below, the banks or their subsidiaries 
may want to engage in activities outside 
the United States, as principal, that have 
not been authorized for member banks 
(and thus national banks) in Regulation 
K. To do so, banks must comply with 
section 24 of the FDI Act and the 
requirements of part 362, as well as part 
347. 

Considering these issues, the FDIC is 
proposing to revise the order of the 
activities listed in section 347.105(b) to 
more closely track the order of the 
activities listed as permissible in 12 CFR 
211.10, the corresponding provision in 
Regulation K. The activities listed in the 
proposal also include activities that the 
FDIC did not specifically list as being 
authorized in the 1998 Final Rule 
because they were considered to overlap 
with activities authorized by Regulation 
Y.1 Including them makes the 
comparison easier between activities 
authorized under section 347.105(b) and 
those authorized for member banks and 
their subsidiaries.2

Paragraphs (c) and (d) of section 
347.105 are being added for 
clarification. Paragraph (c) is based on 
language contained in the preamble to 
the 1998 Final Rule but not included in 
the text of the existing rule. Paragraph 
(d) addresses an issue that was raised in 
the preamble to the 1998 Final Rule, but 
not addressed in the existing rule, 
concerning the applicability in certain 
instances of section 24 of the FDI Act 
and part 362 to issues arising under 
subpart A of part 347. Briefly stated, in 
relevant part, section 24(a) of the FDI 
Act and part 362 prohibit a state bank 
from engaging, as principal, in any type 
of activity that is not permissible for a 
national bank, unless the FDIC 
determines that the activity would not 
pose a significant risk of loss to the 
deposit insurance fund and the bank 
meets its minimum capital 
requirements. Likewise, section 24(d) of 
the FDI Act and part 362 prohibit a 
subsidiary of a state bank from engaging, 
as principal, in any type of activity that 
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3 Proposed paragraph (d) is, of necessity, a rule of 
general applicability. For example, as the FDIC 
noted in the preamble to the 1998 Final Rule, an 
activity authorized under Regulation K concerning 
a foreign investment entity’s ability to underwrite 
life, annuity, pension fund-related, and other types 
of insurance where the associated risks have been 
previously determined to be actuarially predictable 
(see, 12 CFR 211.10(a)(17)) was not included in 
existing section 347.104. Although Regulation K 
included these activities on its list of permissible 
activities abroad, the regulation required specific 
consent before those activities could be conducted 
by a subsidiary of an insured U.S. bank. Since no 
general authorization had been given under 
Regulation K for this activity to be conducted 
directly or indirectly by a subsidiary of a member 
bank, there was an issue under section 24 of the FDI 
Act. Section 24(b) and 24(d)(2) of the FDI Act do 
not permit the FDIC to give approval for a state 
bank or its subsidiary to engage in insurance 
underwriting if such underwriting is not 
permissible for a national bank or its subsidiary 
(unless that activity is expressly excepted by other 
subsections of section 24 covering limited types of 
insurance underwriting). Therefore, the FDIC 
observed when adopting the 1998 Final Rule, that 
it was foreclosed at that time from granting general 
regulatory authorization for banks to indirectly 
underwrite life, pension-fund related and other 
types of insurance abroad. Insurance underwriting 
represents an example of specific types of activities 
that are listed in 12 CFR 211.10 that could not be 
authorized under either part 347 or part 362. 

In proposing paragraph (d) the FDIC desires to 
lend a degree of clarity to this area but also wants 
to provide banks with more notice that approval to 
engage in certain foreign activities may require 
compliance with requirements beyond those 
contained in part 347. In these situations, for the 
FDIC to process such applications in a timely 
manner, the applicants will need to provide 
sufficiently detailed and relevant information 
regarding proposed foreign activities for the FDIC 
to properly evaluate the issues raised by the 
application.

is not permissible for a subsidiary of a 
national bank, unless the FDIC first 
determines that it would not pose a 
significant risk of loss to the deposit 
insurance fund and the bank meets its 
minimum capital requirements. Thus, 
when a state nonmember bank wants to 
engage in financial activities, as 
principal, that are not specifically 
authorized by part 347, the question 
becomes whether authorization to 
engage in those types of activities must 
be obtained under part 347, part 362, or 
both parts. The FDIC is proposing to add 
paragraph (d) which would generally 
address when authorization to engage in 
activities through a subsidiary other 
than those specified in paragraph (b) 
may be authorized by specific consent 
under part 347 and when authorization 
for those activities must be obtained 
under part 362 as well as subpart A of 
part 347.3

6. Going Concerns (Revised § 347.106) 
Section 347.106 of the proposal is 

derived from the ‘‘going concern’’ 
provision contained in existing section 
347.104(c). The text has been made a 
separate section and reworded slightly 
for ease of reference. 

As under the existing rule, a bank 
subsidiary (as defined in proposed 
section 347.102(t)) in a foreign country 
will be limited to conducting activities 
authorized under proposed section 
347.105(b), unless the bank acquires its 
subsidiary as a going concern. In this 
case, under proposed section 347.106, 
no more than 5 percent of the foreign 
subsidiary’s assets or revenues may be 
attributable to activities that are not on 
the list of authorized activities. In 
addition, any foreign organization 
which is controlled (as defined in 
proposed section 347.102(b)) by a bank 
and its affiliates (as defined in proposed 
section 347.102(a)), regardless of the 
percent of voting stock owned by the 
bank, is limited to conducting financial 
activities authorized under proposed 
section 347.105(b), subject to the same 
5 percent exception for going concerns. 

7. Joint Ventures (Revised § 347.107) 

Section 347.107(a) of the proposal is 
derived from the ‘‘joint venture’’ 
provision contained in existing section 
347.104(d). The text has been made a 
separate section and reworded slightly 
for ease of reference. As is the case 
under the existing rule, if a bank and its 
affiliates hold 20 to 50 percent of the 
voting equity securities of a foreign 
organization and do not control the 
organization, no more than 10 percent of 
the foreign organization’s assets or 
revenues may be attributable to 
activities that are not on the section 
347.105(b) list of authorized activities. 

8. Portfolio Investments (Revised 
§ 347.108) 

Section 347.108(a) of the proposal is 
derived from the ‘‘portfolio investment’’ 
provision contained in existing section 
347.104(e). The text has been made a 
separate section and reworded slightly 
for ease of reference. As is the case 
under the existing rule, if a bank and its 
affiliates’ holdings are less than 20 
percent of the voting equity securities of 
a foreign organization and the bank and 
its affiliates do not control the 
organization, no more than 10 percent of 
the foreign organization’s assets or 
revenues may be attributable to 
activities that are not on the section 
347.105(b) list of authorized activities. 
In addition, the bank is prohibited from 
making any loans or extensions of credit 
to the organization that are not on the 
same terms as those prevailing at the 
time for comparable transactions with 
nonaffiliated organizations.

9. Limitations on Indirect Investments in 
Nonfinancial Foreign Organizations 
(Revised § 347.109) 

Section 347.109 of the proposal is 
derived from existing section 
347.104(g). The text of the paragraph is 
retained but is reworded for 
clarification, and the references to other 
sections of subpart A are revised to 
conform to the new section numbers 
contained in the proposal. The 
paragraph is also being made a separate 
section for ease of reference. 

Like paragraph (g) of the existing rule, 
this section authorizes a bank to make 
indirect portfolio investments in 
nonfinancial foreign organizations 
through a foreign subsidiary or an Edge 
corporation subsidiary, to an amount 
equal to 15 percent of the bank’s Tier 1 
capital, without regard to whether the 
activities of the foreign organization are 
authorized under section 347.105(b). In 
addition, the following requirements 
must be met: 

• The aggregate holdings of a 
particular foreign organization’s equity 
interests by the bank and its affiliates 
must be less than 20 percent of the 
foreign organization’s voting interests 
and 40 percent of its total voting and 
nonvoting equity interests; 

• The bank and its affiliates are not 
permitted to control the foreign 
organization; and 

• Any loan or extension of credit to 
the foreign organization must be on 
substantially the same terms as those 
prevailing at the time for comparable 
transactions with nonaffiliated 
organizations. 

10. Affiliate Holdings (Revised 
§ 347.110) 

Section 347.110 of the proposal is 
derived from existing section 
347.104(h). The text of the paragraph is 
retained, and cross-references to subpart 
A are added for ease of reference due to 
other proposed revisions to the rules in 
subpart A. The reference to section 
337.4 in the existing rule is also 
changed to reflect the removal and 
replacement of section 337.4 with 
section 362.8 or, for financial 
subsidiaries, section 362.18. See, 66 FR 
1018 (January 5, 2001). The paragraph 
also is made a separate section for ease 
of reference. 

11. Underwriting and Dealing Limits 
Applicable to Foreign Organizations 
Held by Insured State Nonmember 
Banks (Revised § 347.111) 

Section 347.111 of the proposal is 
derived from existing section 347.105. 
Cross-references are being added, for 
ease of reference, to other rules in 
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4 The omitted activities relevant to this discussion 
are: engaging in repurchase agreements that are the 
functional equivalent of extensions of credit and 
paying branch employees a greater rate of interest 
on their deposits than the rate paid to other 
depositors on similar deposits. A third activity, 
concerning extending credit to an officer of the 
branch in the foreign country in which the branch 
is located to finance the officer’s living quarters, is 
not included in the list of activities authorized by 
the FDIC’s existing rule. Considering that this 
activity was not among the list of permissible 
activities for foreign branches of member banks in 
the recent revisions to Regulation K and that the 
FDIC previously concluded that the activity was 
within the general banking powers of a foreign 
branch, the inclusion of this additional activity in 
the list of activities that are permissible under 
proposed section 347.115 does not appear to be 
necessary. It also does not appear to advance the 
goal of making the comparison of activities 
authorized under Regulation K and those 
authorized by the FDIC’s corresponding provision 
easier. Therefore, this particular activity is not 
being included in the list of permissible activities 
contained in the proposed rule.

subpart A that affect this rule because of 
other revisions being made in this 
proposal. Appropriate revisions to 
section citations in Regulation K are 
also being made. 

Under the proposed rule, as with 
existing section 347.105, a foreign 
investment entity of a bank is permitted 
to underwrite, distribute, and deal 
equity securities outside the United 
States, subject to the three main 
limitations described generally below: 

• Underwriting commitments for a 
single issuer may not exceed an amount 
equal to the lesser of $60 million or 25 
percent of the bank’s Tier 1 capital. This 
underwriting commitment limit may be 
exceeded, however, to the extent the 
commitment is covered by binding 
commitments from sub-underwriters or 
purchasers. 

• Distribution and dealing shares of a 
single entity may not exceed an amount 
equal to the lesser of $30 million or 5 
percent of the bank’s Tier 1 capital. This 
limit is subject to two exceptions. First, 
to facilitate underwritings, any equity 
securities acquired pursuant to an 
underwriting commitment extending up 
to 90 days after the payment date of the 
underwriting are not included in the 
limit. Second, up to 75 percent of the 
position in an equity security may be 
reduced by netting long and short 
positions in the identical equity 
security, or by offsetting cash positions 
against derivative instruments 
referenced to the same security.

• The sum of underwriting 
commitments, distribution and dealing 
shares, and any portfolio investments in 
nonfinancial organizations under 
proposed section 347.109 may not 
exceed an amount equal to 25 percent 
of the bank’s Tier 1 capital. 

12. Restrictions on Activities Applicable 
to Foreign Organizations That Act as 
Futures Commission Merchants 
(Revised § 347.112) 

Section 347.112 of the proposal is 
derived from existing section 347.106. 
As proposed, the title to the section is 
revised, and the text of the existing rule 
is reorganized and retained. Cross-
references are added, for ease of 
reference, to subpart A that affect this 
rule because of other revisions made in 
this proposal. 

As with existing section 347.106, the 
proposed rule imposes an additional 
restriction beyond those imposed by 
section 225.28(b) of Regulation Y on 
acting as a futures commission 
merchant. Under section 347.112, a 
foreign investment entity may not, 
without the FDIC’s prior approval, have 
potential liability to a mutual exchange 
or clearing association of which the 

foreign investment entity is a member 
that exceeds 2 percent of the bank’s Tier 
1 capital. 

13. Restrictions Applicable to Activities 
by a Foreign Organization in the United 
States. (Revised § 347.113) 

Section 347.113 of the proposal is 
derived from existing section 347.107. 
The title to the section is revised, and 
the text of the existing rule is 
reorganized and retained. 

As with the existing rule, the 
proposed rule prohibits a state 
nonmember bank from investing in any 
foreign organization that engages in the 
general business of buying or selling 
goods, wares, merchandise, or 
commodities in the U.S. It also prohibits 
investments totaling over 5 percent of 
equity interests in any foreign 
organization if the organization engages 
in any business activities in the U.S. 
that are not incidental to its 
international or foreign business. The 
rule also provides that a foreign 
organization will not be considered to 
be engaged in business or activities in 
the U.S. unless it maintains an office in 
the U.S. other than a representative 
office. Beyond these thresholds, foreign 
organizations are authorized to conduct 
activities that are permissible in the U.S. 
for an Edge corporation, or such other 
business activities as are approved by 
the FDIC. 

14. Extensions of Credit to Foreign 
Organizations Held by Insured State 
Nonmember Banks; Shares of Foreign 
Organizations Held in Connection With 
Debts Previously Contracted (Revised 
§ 347.114) 

Section 347.114 of the proposal is 
derived from existing section 347.109. 
The text of the existing rule is 
reorganized and retained with only 
minor revisions. 

15. Activities Permissible for a Foreign 
Branch of an Insured State Nonmember 
Bank (Revised § 347.115) 

Proposed section 347.115 is largely 
derived from existing section 
347.103(a). Although most of the 
existing text is not being changed 
substantively, a few revisions are made 
to incorporate changes made by the FRB 
in section 211.4 of Regulation K. For 
example, the reference to ‘‘development 
bank’’ in existing section 
347.103(a)(2)(i) has been changed to 
‘‘government sponsored development 
bank’’ in section 347.115(c)(1)(i). The 
authorization for an insured state 
nonmember bank to underwrite, 
distribute and deal, invest in or trade 
specified foreign government 
obligations that are rated as investment 

grade by at least two established 
international rating agencies under 
existing section 347.103(a)(3)(ii) is also 
being changed. As amended, section 
347.115(b)(2) would require only that 
these obligations be rated as 
‘‘investment grade.’’ As mentioned 
earlier, because the FDIC is proposing to 
adopt the same definition of 
‘‘investment grade’’ that the FRB 
adopted in its recent revisions to 
Regulation K, an obligation would 
qualify as ‘‘investment grade’’ under the 
proposed rule if it received a rating in 
one of the four highest investment 
categories by two or more NRSROs 
(nationally recognized statistical rating 
organization, as designated by the 
Securities and Exchange Commission). 
If it had only been rated by one NRSRO 
and received the appropriate rating, it 
could be considered ‘‘investment grade’’ 
with only that one rating. 

In addition, as with section 347.105 of 
this proposal, in the preamble to the 
1998 Final Rule, the FDIC determined 
that certain activities the FRB had 
specifically listed as being authorized in 
the corresponding section of Regulation 
K for foreign branches of national banks 
were within the general banking powers 
of a national bank. Therefore, it was 
considered unnecessary to separately 
enumerate them for foreign branches of 
insured state nonmember banks in 
existing section 347.103(a). Because the 
same issues that were previously 
discussed in connection with the 
revisions to section 347.105 of the 
proposal would be applicable to this 
section regarding the applicability of 
section 24 of the FDI Act and part 362, 
the FDIC is including the activities that 
were previously omitted from the text of 
the FDIC’s existing rule but which are 
included in the corresponding provision 
of Regulation K.4 The activities 
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5 As with proposed section 347.105(d), this 
paragraph is considered a rule of general 
applicability to provide guidance and notice to 
banks with an interest in this area.

authorized under the proposed rule also 
are reorganized to correspond more 
closely to those activities authorized in 
12 CFR 211.4 for foreign branches of 
member banks. Finally, the paragraph 
addressing ‘‘other activities’’ is revised 
to indicate that the FDIC may authorize 
foreign branches of state nonmember 
banks to engage in activities that are not 
specifically listed in the proposed rule, 
and a new paragraph (h) is being added 
to clarify when other activities may be 
approved under this subpart or, 
alternatively, when they also must be 
authorized under section 24 of the FDI 
Act and part 362.5

16. Recordkeeping and Supervision of 
Foreign Activities of Insured State 
Nonmember Banks Under This Subpart 
(Revised § 347.116) 

Section 347.116 of the proposal is 
derived from existing section 347.110. 
The language in section 347.110(b)(2) of 
the existing rule is eliminated in the 
proposed rule because it addresses 
application processing and the 
requirement for specific consent in 
jurisdictions that limit access to 
financial information. Those issues are 
addressed in section 347.119 of the 
proposal. 

17. General Consent (Revised § 347.117) 
Section 347.117 of the proposal 

consolidates the general consent 
requirements related to foreign branches 
that are presently contained in section 
347.103(b) with the general consent 
requirements for investments in foreign 
organizations that are presently 
contained in section 347.108(a) into a 
single rule. 

Under proposed section 347.117(a), as 
in existing section 347.103(b), general 
consent is provided for an eligible 
insured state nonmember bank to 
establish branches within a foreign 
country in which it has a branch or a 
foreign bank subsidiary and for 
relocation of existing foreign branches 
within a foreign country. As part of the 
EGRPRA process, it was suggested that 
U.S. banks that are well-managed, well-
capitalized, maintain at least a 
satisfactory CRA rating, and have 
experience operating overseas, such as 
through one or two branches, should be 
allowed to branch overseas using 
procedures available to them for 
domestic branching. After considering 
this comment, the FDIC is concerned 
that such broad authority may allow 
branching into foreign countries without 
adequate familiarity with the banking 

system and regulatory requirements that 
may exist in the host country. 
Nonetheless, the proposal introduces 
some additional flexibility in the 
branching area, by allowing insured 
state nonmember banks to branch into a 
foreign country under general consent 
in circumstances covered by (a)(1)(ii) or 
(iii) of the proposed rule. This change 
will allow an eligible state nonmember 
bank to establish additional branches in 
a country in which the bank’s holding 
company operates a foreign bank 
subsidiary, or in which an affiliated 
bank or Edge or Agreement corporation 
operates one or more foreign branches 
or foreign bank subsidiaries. This will 
allow for after-the-fact notification to 
the FDIC in those circumstances, rather 
than requiring prior approval under 
expedited processing, as is presently 
required under section 347.103(c)(1).

Under proposed section 347.117(b), 
general consent for investments in 
foreign organizations is provided in the 
same circumstances covered by existing 
section 347.108(a). In addition, the 
proposal would grant general consent to 
invest in a foreign organization, under 
proposed section 347.117(b)(2), when at 
least one insured state nonmember bank 
operates a foreign branch in the relevant 
foreign country where the organization 
will be located because of the FDIC’s 
familiarity with the banking laws and 
practices of that country. This 
amendment was suggested in a 
comment on the 1998 Final Rule, but 
the FDIC declined to adopt it because of 
concerns that banks could operate 
‘‘nameplate’’ branches in foreign 
countries and, because they would lack 
a physical presence in those countries, 
more extensive analysis and 
coordination with the host country 
supervisors may be needed before the 
FDIC authorized free-standing foreign 
organizations. Upon further 
consideration of this issue, however, the 
FDIC believes most nameplate branches 
would be operated in jurisdictions 
where authority to invest in foreign 
organizations by general consent would 
be inapplicable under section 347.119(a) 
of the proposal. Therefore, if that issue 
arises, specific consent would be 
required to authorize such an 
investment, and the previously stated 
concern could be addressed at that time. 

18. Expedited Processing (Revised 
§ 347.118) 

Section 347.118 of the proposal 
consolidates the expedited processing 
provisions for foreign branches in 
existing section 347.103(c)(2) with the 
expedited processing provisions for 
investments in foreign organizations in 

existing section 347.108(b) into a single 
rule for ease of reference. 

19. Specific Consent (Revised § 347.119) 
Section 347.119 of the proposal 

consolidates the specific consent 
requirements for foreign branches in 
existing section 347.103(d)–(e) with the 
specific consent requirements for 
investments in foreign organizations in 
existing section 347.108(c)–(d) into a 
single rule for ease of reference and 
because the existing provisions are 
largely duplicative. 

20. Computation of Investment 
Amounts (Revised § 347.120) 

Section 347.120 of the proposal is 
derived from existing section 
347.108(e). It is placed in a separate 
section in the proposal to indicate its 
applicability to the general consent, 
expedited processing, and specific 
consent sections for foreign investments 
because those subjects are addressed by 
separate sections of the proposal. 

21. Requirements for Insured State 
Nonmember Bank to Close a Foreign 
Branch. (Revised § 347.121) 

Section 347.121 of the proposal is 
derived from 347.103(f) and is placed in 
a separate section for ease of reference 
and because the approval provisions of 
that section are separated from the 
authorized activities section for foreign 
branches in the proposal. 

22. Limitations Applicable to the 
Authority Provided in This Subpart 
(New § 347.122) 

The FDIC is proposing to add a new 
section 347.122. This section recognizes 
that the FDIC may, under section 
18(d)(2) and 18(l) of the FDI Act, 
condition the authority granted under 
this subpart A as it considers 
appropriate. The section also provides 
for termination of activities or 
divestiture of investments permitted 
under the subpart, after giving the bank 
notice and a reasonable opportunity to 
be heard, if a bank is unable or fails to 
comply with the requirements of the 
subpart or any conditions imposed by 
the FDIC regarding transactions under 
the subpart. 

IV. Section-by-Section Analysis of 
Proposed Revisions to Part 347, 
Subpart B 

1. Authority, Purpose and Scope 
(Revised § 347.201) 

The FDIC is proposing to revise 
existing section 347.201 to reflect the 
authority and coverage of subpart B, as 
amended. In addition, the scope of the 
subpart is revised to reflect the grouping 
of the sections therein based primarily 
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6 Unlike the existing section, which requires the 
foreign bank to provide information regarding the 
affairs of the foreign bank and its affiliates outside 
the U.S. and examination of the affairs of any office, 
agency, branch or affiliate of the foreign bank 
located in the United States, the proposed section 
will require the foreign bank to permit examination 
of itself and its affiliates for the purposes specified 
in the statute, without regard to their location. This 
requirement is based on the relevant underlying 
statutory provisions in the FDI Act. See, sections 
3(w)(6) and 10(b)(4) of the FDI Act (12 U.S.C. 
1813(w)(6), 1820(b)(4)).

upon whether they apply to both 
insured state and federal branches or 
only to state branches. The section also 
recognizes that section 347.204 applies 
to foreign banks seeking deposit 
insurance coverage for their state or 
federal depository institution 
subsidiaries. 

2. Definitions (Revised § 347.202) 
The definitions contained in existing 

section 347.202 are revised by amending 
an existing paragraph, moving an 
existing paragraph, and adding three 
new paragraphs. In the proposal, the 
definition of ‘‘domestic retail deposit 
activity’’ contained in paragraph (e) is 
being amended to add ‘‘federal’’ 
branches because the prohibition 
contained in section 347.206 of the 
proposal, concerning taking domestic 
retail deposits through U.S. bank 
subsidiaries or certain grandfathered 
branches, is applicable equally to state 
or federal branches of foreign banks. 
The addition of ‘‘federal’’ branches to 
section 347.202(e) is not intended, 
however, to create a discrepancy 
regarding the application of section 
347.216 of the proposal, which also uses 
the term ‘‘domestic retail deposit 
activity,’’ because section 347.216, by its 
own terms, applies specifically to state 
branches. The corresponding rule for 
federal branches is 12 CFR 28.16. 
Paragraph (m) of the proposal revises 
the definition of ‘‘initial deposit’’ that is 
contained in paragraph (l) of the 
existing rule to eliminate the need for 
the separate definition of ‘‘first deposit’’ 
that is included at the end of the 
paragraph in the existing rule. In 
addition, paragraphs (j) and (s) are 
added to the section and are consistent 
with the definitions for the same terms 
that are utilized in subpart A. 

3. Deposit Insurance Required for All 
Branches of Foreign Banks Engaged in 
Domestic Retail Deposit Activity in the 
Same State (Revised § 347.203) 

Existing section 347.203 is retained in 
the proposal, but the text is revised to 
clarify the requirements of the section. 
The title to the section also is revised to 
make it more descriptive of the contents 
of the section. 

4. Commitment To Be Examined and 
Provide Information (Revised § 347.204) 

Section 347.204 of the proposal 
substantially revises existing section 
347.208 to update the rule and enhance 
the FDIC’s supervisory authority. The 
existing rule was initially issued in 1979 
to implement section 10(b) of the FDI 
Act (12 U.S.C. 1820(b)) with regard to 
U.S. branches of foreign banks. Section 
10(b) requires a foreign bank, in 

connection with obtaining deposit 
insurance for a branch or depository 
institution subsidiary, to submit a 
binding written commitment to the 
FDIC to permit any examination of the 
affairs of any affiliate of the branch or 
depository institution subsidiary to the 
extent necessary to determine: (1) The 
relationship between the depository 
institution and the affiliate and (2) the 
effect of such relationship on such 
depository institution.

Like the existing rule, the proposed 
rule addresses a foreign bank seeking 
deposit insurance for a U.S. branch. 
However, the proposed rule, if adopted, 
will apply whenever a foreign bank 
seeks deposit insurance for a banking 
subsidiary. 

Accordingly, the rule, as revised, will 
require a foreign bank applying for 
deposit insurance for a U.S. branch or 
depository institution subsidiary to 
provide the FDIC with a written 
commitment (including a consent to 
U.S. court jurisdiction and designation 
of agent for service of process, 
acceptable to the FDIC) to: 

1. Permit examination, for the reasons 
specified in section 10(b)(4), of the 
foreign bank and affiliates located 
outside the U.S.; 6

2. Provide information, for the reasons 
specified in section 10(b)(4), regarding 
the foreign bank and affiliates located 
outside the U.S.; and 

3. Allow examination and provide 
information, for the reasons specified in 
section 10(b)(4), regarding the offices 
and affiliates of the foreign bank that are 
located in the U.S. 

The proposed rule also will allow the 
foreign examination provision to be 
waived in instances where the FRB has 
already made a comprehensive 
consolidated supervision determination 
for the foreign bank at issue. 

In addition, under the proposed rule, 
if an equivalent commitment has been 
made by a foreign bank to another 
Federal banking agency that provides 
the FDIC with the same rights and 
privileges that the FDIC would have if 
it obtained such commitment on its own 
behalf, the FDIC may waive all or part 
of the commitment requirements 
imposed by this section in lieu of 

requiring its own separate commitment 
from the foreign bank. If such waiver is 
granted, however, the foreign bank will 
be required to provide the FDIC with the 
commitments required by the section 
before the foreign bank terminates any 
commitments provided to any other 
Federal banking agency which provide 
a basis for such waiver. 

The FDIC recognizes that there may 
be situations when a foreign bank has 
not been determined to be subject to 
comprehensive consolidated 
supervision; has not provided a 
commitment to any other Federal 
banking agency that the FDIC finds 
acceptable; and cannot or will not 
provide the written commitment to 
permit examination required under 
section 347.204(a)(1). In this 
circumstance, it is envisioned that 
under section 347.204(a)(3) the deposit 
insurance application for the U.S. 
branch or depository institution will not 
be processed because the application 
will not be considered substantially 
complete without the required 
commitment. It is also recognized, 
however, that the foreign bank may be 
willing to provide the required 
commitment, but obstacles to the FDIC’s 
ability to utilize the commitment may 
be posed by the laws or regulatory 
regime governing the foreign bank. In 
this situation, it is envisioned that the 
foreign bank would be responsible for 
addressing and resolving these issues in 
consultation with the appropriate FDIC 
staff. To the extent the issues cannot be 
resolved acceptably, but the foreign 
bank provides the required 
commitment, the rule provides for 
consideration of these issues, in section 
347.204(b)(3), in determining whether 
the deposit insurance application of the 
foreign bank’s U.S. branch or depository 
institution should be granted or denied. 

5. Records Maintenance (Revised 
§ 347.205) 

Section 347.205 of the proposal 
addresses record maintenance 
requirements for insured U.S. branches 
of foreign banks. The new section 
reorders and combines the paragraphs of 
existing section 347.209, which 
addresses the same issues. 

6. Conduct of Domestic Retail Deposit 
Activity by U.S. Branch of a Foreign 
Bank (Revised § 347.206) 

Section 347.206 of the proposal 
implements section 6(d) of the IBA (12 
U.S.C. 3104(d)). Paragraphs (a)–(c) are 
derived from existing section 
347.204(a)–(c) but have been reworded 
slightly for clarity. Paragraph (a) 
requires any foreign bank intending to 
conduct domestic retail deposit 
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7 See e.g., FDIC Advisory Opinion 92–12, March 
25, 1992, reprinted in [1991–1992 Transfer Binder] 
Fed. Banking L. Rep. (CCH) P81,482 (The 
grandfathered branch exception was intended only 
to permit existing insured branches of foreign banks 
to continue to operate after the enactment of 
FDICIA without the requirement of being ‘‘rolled 
up’’ into a newly chartered subsidiary bank. The 
provision does not permit a foreign bank with a 
grandfathered branch to subsequently open 
additional insured branches which accept and 
maintain deposit accounts having balances of less 
than $100,000.)

8 Reading the statute as a whole, the proposed 
broad reading of the exception also is contrary to 
the direction provided in section 6(a) of the IBA 
regarding implementation of the section because 
purchasers of grandfathered branches could avoid 
forming and capitalizing banking subsidiaries to 
engage in domestic retail deposit activity in the 
U.S., rather than following the same process 
required for domestic banks of establishing and 
capitalizing a distinct corporate entity and applying 
for deposit insurance.

activities requiring deposit insurance in 
any state after December 19, 1991, to 
establish one or more insured U.S. bank 
subsidiaries to conduct those deposit 
activities. Paragraph (b) provides an 
exception to this general rule, based on 
section 6(d)(3) of the IBA, for any FDIC-
insured bank organized under the laws 
of any territory of the United States, 
Puerto Rico, Guam, American Samoa, or 
the Virgin Islands. This allows insured 
banks organized under the laws of the 
specified jurisdictions to conduct any 
domestic retail deposit activities in the 
United States through an insured 
branch, rather than through insured 
bank subsidiaries. Paragraph (c) is based 
upon the ‘‘grandfathered branch’’ 
exception in the statute, which allows 
any insured branches that were 
accepting or maintaining domestic retail 
deposit accounts on December 19, 1991, 
to continue to operate as insured 
branches conducting domestic retail 
deposit activities. Existing section 
347.204(d), which authorizes foreign 
banks to operate noninsured state 
branches meeting the criteria specified 
therein, is made into proposed section 
347.213 because it only applies to state 
branches. 

Paragraph (d) of the proposed rule is 
added to address an issue raised with 
the FDIC through the EGRPRA process. 
In that process, an industry trade 
association requested that the FDIC 
clarify that the grandfathered status of 
an insured branch survives the sale or 
transfer of the branch from one foreign 
bank to another foreign bank. The trade 
association suggested that the 
transferability of the grandfathered 
status of a U.S. branch of a foreign bank 
to a new owner was supported by 
applying the ‘‘plain meaning’’ rule of 
statutory construction to section 6(d) of 
the IBA. The trade association’s view 
was that because the availability of the 
grandfather exception appears to be 
conditioned upon a single exception 
(that the branch was insured as of 
December 19, 1991), it was inconsistent 
with the plain meaning of the statute to 
read into it an additional condition (that 
the branch was not transferred after 
December 19, 1991). The trade 
association also observed that other 
grandfather provisions enacted by 
Congress in the same statute expressly 
state that those grandfather rights 
terminate upon a change in control. 
Therefore, the absence of such a 
provision in the grandfathered branch 
exception, it was argued, indicates that 
Congress did not intend that an insured 
branch would lose its grandfathered 
status upon its sale or transfer. 
Additionally, the trade association 

observed that permitting transfers of 
grandfathered branches would provide 
an option for other foreign banks that 
would like to establish FDIC-insured 
branches but are constrained from doing 
so by the subsidiary requirement in 
section 6(d). Finally, it was observed 
that depositors would not lose the 
protections of deposit insurance solely 
as a result of the sale or transfer of an 
insured branch.

The FDIC has considered these 
observations and others presented by 
the trade association. It appreciates the 
arguments supporting a broad reading of 
the grandfathered branch exception but 
the exception has been construed more 
narrowly in the past 7 and, at this time, 
the FDIC is not persuaded that a change 
in position is justified. The broad 
reading of the grandfather exception 
requested would be at odds with the 
distinct preference Congress stated in 
section 6(d) of the IBA of making foreign 
banks desiring to engage in new 
domestic retail deposit activities 
requiring deposit insurance after 
December 19, 1991 do so through 
insured banking subsidiaries. Since it is 
a well recognized rule of statutory 
construction that in ascertaining the 
plain meaning of a statute it is 
appropriate to look to the particular 
statutory language at issue, as well as 
the language and design of the statute as 
a whole, this construction of paragraph 
(d) appears to be more appropriate than 
the alternative construction of the 
statute advanced by the trade 
association.8 It also does not appear to 
be appropriate, as a matter of policy, to 
adopt an interpretation that will make 
the grandfathered status the object of 
bargain among foreign banks and allow 
entry to and departure from the insured 
domestic retail deposit market based on 
the highest bid for the privilege.

The FDIC recognizes that the existing 
rule does not address this issue. It also 
recognizes, however, that there may be 
other situations, such as certain merger 
and acquisition transactions, that are 
not designed or motivated by the desire 
to obtain access to the domestic retail 
deposit market and avoid compliance 
with the subsidiary requirement in 
section 6(d) of the IBA, where the 
grandfathered status of an insured 
branch should remain intact. Therefore, 
the FDIC is addressing the issue in 
paragraph (d) of the proposed rule and 
inviting public comments. 

7. Disclosure of Supervisory Information 
to Foreign Supervisors (New § 347.207) 

Section 347.207 is proposed to 
facilitate cross-border supervision of 
insured branches of foreign banks and 
insured bank subsidiaries by providing 
for the sharing of supervisory 
information between the FDIC and 
foreign bank regulatory or supervisory 
authorities. It is patterned after section 
15 of the IBA (12 U.S.C. 3109) and 12 
CFR 211.27. The section also addresses 
the confidentiality of such information, 
based upon the FDIC’s interpretation of 
section 8(v) of the FDI Act (12 U.S.C. 
1818(v)), by providing that the 
disclosure or transfer of such 
information to a foreign bank regulatory 
or supervisory authority does not waive 
any privilege applicable to such 
information. 

8. Assessment Base Deductions by 
Insured Branch (Revised § 347.208) 

Section 347.208 is revised text of 
existing section 347.212. 

9. Pledge of Assets (Revised § 347.209) 
The asset pledge requirement 

contained in existing section 347.210 is 
revised in proposed section 347.209 by 
imposing a risk-based asset pledge 
requirement. The existing 5 percent 
asset pledge requirement has been in 
place since 1984. As part of the 
EGRPRA process, an industry trade 
association observed that the existing 
asset pledge requirement fails to take 
into account the specific circumstances 
of each insured branch and advances in 
risk-based bank supervision that have 
taken place in recent years. The trade 
association also observed that the asset 
pledge requirements do not apply to 
U.S. banks and asserted that the existing 
asset pledge requirement adversely 
affects the earnings and liquidity of 
insured U.S. branches by making them 
maintain and pledge specific amounts of 
generally lower yielding assets. 

The FDIC recognizes that the asset 
pledge requirement may have 
competitive implications for foreign 
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9 The ROCA system represents the rating of risk 
management, operational controls, compliance, and 
asset quality of a Foreign Banking Organization’s 
U.S. operations.

banks with regard to their insured 
branches operating in the United States, 
but does not believe elimination of the 
asset pledge requirement is appropriate. 
Unlike their domestic counterparts, the 
activities, assets, and personnel of 
foreign banks operating insured 
branches in the United States are, in 
large part, outside the jurisdiction of the 
United States. While the parent bank 
may, in theory, add financial support to 
the branch structure, the FDIC is 
concerned that indications of financial 
weakness that become apparent in an 
insured branch may also be indicative of 
financial weakness at the parent level 
that may result in less financial support 
from the parent of the insured branch in 
times of financial stress. This could 
result either from voluntary decisions of 
the parent or regulatory restrictions 
imposed by the home country regulator, 
and may precipitate significant deposit 
outflows from the insured branch. 
Therefore, to mitigate this risk and the 
potential risks associated with 
providing deposit insurance for deposits 
in an insured branch, the FDIC 
continues to believe that an asset pledge 
requirement in some amount is 
appropriate. 

The FDIC recognizes that it may be 
appropriate, however, to revise the asset 
pledge requirement to make it more 
risk-focused and to take into 
consideration characteristics that may 
be unique to each insured branch. As 
revised in the proposal, the asset pledge 
requirement will be determined in a 
manner similar to the approach the 
FDIC has taken with its risk-based 
deposit insurance assessment system. 
Under the proposal, any newly insured 
branch will be subject to a 5 percent 
asset pledge requirement until the end 
of the first three years of its operation 
as an insured branch. This differs from 
the one-year requirement in paragraph 
(b)(2) of the existing rule, but the FDIC 
believes that the standard in the existing 
rule is outdated and that it is prudent 
to impose more stringent requirements 
on newly insured institutions during the 
first three years of their operations to 
compensate for potential risks 
associated with the commencement of 
insured operations. Three years will 
also allow a newly insured branch to 
experience at least one examination 
cycle, which will result in supervisory 
information that the FDIC can utilize to 
adjust the asset pledge requirement for 
the branch. After the first three years of 
operation as an insured branch, the rule 
envisions that the asset pledge amount 
will be adjusted by taking into 
consideration the percentage of assets 
maintained by the insured branch, 

pursuant to section 347.210, and the 
supervisory information relative to the 
branch at issue. It is envisioned that the 
most recent ROCA rating 9 for the 
insured branch will be a focal point of 
such supervisory information but, as 
with the risk-based premium system, 
the FDIC could also consider other 
supervisory information that it believes 
is appropriate to fully evaluate the 
potential risk posed by the insured 
branch in determining the supervisory 
subgroup assignment for the branch. 
The appropriate percentage of assets 
required to be pledged will then be 
determined based on the supervisory 
risk subgroup assigned and the asset 
maintenance level applicable to the 
branch. The proposal will generally 
permit the asset pledge to be lowered to 
not less than 2 percent of third-party 
liabilities for insured branches that are 
perceived to pose a lower potential risk 
and up to 8 percent of liabilities for 
insured branches that are perceived to 
pose a higher potential risk to the 
deposit insurance fund. In addition the 
FDIC’s ability to require a higher 
percentage of pledged assets in 
appropriate circumstances will remain 
unchanged in the proposed rule. 
Although the proposed rule could 
potentially increase the asset pledge 
requirement above the existing 5 
percent requirement for some insured 
branches, most of the existing insured 
branches traditionally exceed the 
minimum asset maintenance 
requirements imposed by existing 
section 347.210, and most of their 
supervisory ratings are also favorable. 
Therefore, if the rule is adopted as 
proposed, the FDIC’s asset pledge 
requirement for most of the existing 
insured branches will be reduced from 
its current level. Moreover, the risk-
based proposal is designed to increase 
the degree of protection provided to the 
FDIC deposit insurance fund as the risk 
profile for the insured branch 
deteriorates.

The proposed rule also makes 
amendments and deletions to the 
existing rule. Paragraph (d)(1) of the 
existing rule specifies that certificates of 
deposit may be pledged as collateral. 
The additional term ‘‘negotiable’’ is 
being added to the corresponding 
portion of the proposed rule to clarify 
this requirement because negotiable 
certificates of deposit are marketable, 
while other types of certificates of 
deposit may exist that could provide 
less protection to the FDIC in the event 

they had to be liquidated quickly. Thus, 
certificates of deposit that are not 
negotiable will not qualify as acceptable 
collateral for purposes of the asset 
pledge requirement. In addition, the 
FDIC is proposing to amend paragraph 
(d)(2) to add U.S. Treasury bills as an 
additional form of eligible collateral. 
Finally, paragraph (f) of the existing rule 
is removed in the proposed rule because 
it is essentially a delegation of authority. 
Over the past several years the FDIC has 
removed its delegations of authority for 
supervisory matters from its rules and 
now generally addresses these matters 
by internal delegations of authority from 
the FDIC’s Board of Directors. 

10. Asset Maintenance (Revised 
§ 347.210) 

Proposed section 347.210 contains 
revisions to existing section 347.211 
that are largely related to the asset 
maintenance calculation for insured 
branches. As revised, the proposed rule 
will require insured branches to 
maintain eligible assets on a daily basis 
in an amount not less than 106 percent 
of the insured branch’s daily third-party 
liabilities, rather than based upon the 
preceding quarter’s average book value 
of the insured branch’s liabilities. 
Although the existing calculation 
method has been in place for a number 
of years, there have been some instances 
where insured branches were winding 
down their operations and needed to be 
allowed to calculate their asset 
maintenance on a daily basis to 
maintain compliance with the asset 
maintenance requirement. The FDIC 
believes that requiring that the 
calculation be made based on the daily 
third-party liabilities of the branch will 
avoid these and other potential 
anomalies that can be caused by using 
liability information from the preceding 
quarter. 

In addition, although requiring the 
asset maintenance ratio to be calculated 
based on the daily assets and liabilities 
of a branch may require some 
adjustment of existing processes, the 
FDIC does not believe it will require 
much additional preparation by insured 
branches. The FDIC also believes this 
formula’s application will be more 
straightforward and the asset 
maintenance calculation will be easier 
for the insured branches to determine. 
Nevertheless, the FDIC is soliciting 
public comment regarding this proposal. 

Other revisions to paragraph (a) of the 
existing rule include elimination of the 
alternative calculation for newly-
established branches and the reference 
to the ‘‘Board of Directors.’’ Paragraph 
(d) of the existing rule is revised to 
require that the asset maintenance 
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10 For example, Senator Donald W. Riegle, who 
introduced the amendment adding the subsidiary 
requirement to section 6 of the IBA, explained the 
rationale for the amendment, at 137 Cong. Rec. 
S18617, S18623 (daily ed. November 27, 1991), as 
follows: 

‘‘Another section of the conference report foreign 
bank subtitle ensures that foreign banks, that wish 
to accept or maintain insured deposit accounts, do 

Continued

calculations for the branch be retained 
until the next Federal examination. 

11. Examination of Branches of Foreign 
Banks (Revised § 347.211) 

Section 347.211 of the proposal 
contains the text of existing section 
347.214. 

12. FDIC Approval to Conduct Activities 
That Are Not Permissible for Federal 
Branches (Revised § 347.212) 

Section 347.212 revises the text of 
existing section 347.213. In addition, a 
specific citation is added to the 
appropriate section in subpart J that 
applies to this section for ease of 
reference. 

13. Establishment and Operation of 
Noninsured Branch (Revised § 347.213) 

Section 347.213 of the proposal 
contains the revised text of existing 
section 347.204(d). As in the existing 
rule, the section authorizes foreign 
banks to operate noninsured branches if 
any such branch: 

• Is conducting only a wholesale 
deposit taking operation; 

• Is accepting only deposits that are 
permissible for an Edge Act corporation 
pursuant to proposed rule 347.214; or 

• Meets the requirements for an 
exemption from the definition of 
‘‘domestic retail deposit activity’’ 
pursuant to proposed rule 347.215. 

The paragraph is separated from the 
other paragraphs in existing section 
347.204 because paragraphs (a)–(c) are 
equally applicable to state and federal 
branches that are insured. As indicated 
earlier, paragraphs (a)–(c) of section 
347.204 are contained in proposed 
section 347.206. Because this paragraph 
addresses only noninsured state 
branches, it is placed in its own section 
and grouped with other sections of the 
subpart that relate only to noninsured 
state branches. 

14. Branch Established Under Section 5 
of the International Banking Act 
(Revised § 347.214) 

Section 347.214 of the proposal 
contains the revised text of existing 
section 347.205. 

15. Exemption From Deposit Insurance 
Requirement (Revised § 347.215) 

Section 347.215 of the proposal 
contains revised text of existing section 
347.206. Paragraph (c)(2) has been 
revised to delete the exception for non-
time deposits because the timeframe 
stated in the existing rule has expired. 
Other revisions to the text are not 
substantive, and a specific citation has 
been added to the section of subpart J 
of part 303 that applies to this section. 

16. Depositor Notification (Revised 
§ 347.216) 

Section 347.216 of the proposal 
contains the text of existing section 
347.207.

V. Request for Comments on Deposit 
Insurance for Wholesale U.S. Branches 
of Foreign Banks 

As part of the EGRPRA process, an 
industry trade association indicated that 
some foreign banks with U.S. wholesale 
branches (i.e., branches that are not 
engaged in domestic retail deposit 
activities that require FDIC insurance) 
may be interested in obtaining deposit 
insurance and recommended that the 
FDIC should no longer discourage 
international banks from applying for 
‘‘optional’’ deposit insurance. 

To place this observation in context, 
prior to 1998, the FDIC had a rule 
authorizing ‘‘optional insurance’’ for 
U.S. branches of foreign banks. In 1998 
the optional insurance rule was 
eliminated as part of the revision and 
consolidation of various parts of the 
FDIC rules into part 347. At that time, 
to summarize the discussion contained 
in the 1998 Final Rule, the FDIC 
observed that the subsidiary 
requirement imposed by section 6(d) of 
the IBA appeared to reach only 
domestic retail deposit taking activities 
of foreign banks. Because section 5(b) of 
the FDI Act (12 U.S.C. 1815(b)), 
addressing deposit insurance 
applications for U.S. branches of foreign 
banks, had not been repealed, it 
arguably may be possible for a U.S. 
branch of a foreign bank that does not 
engage in domestic retail deposit 
activity to seek deposit insurance from 
the FDIC. The FDIC further observed, 
however, that as a practical matter, it 
did not foresee many circumstances in 
which it could be appropriate for the 
FDIC’s Board of Directors to approve 
such an application, but that the 
elimination of the optional insurance 
rule would not affect a foreign bank’s 
ability to argue that it may make such 
an application under section 5(b) of the 
FDI Act. 

Finally, the FDIC observed that the 
FDIC Board of Directors would have to 
determine whether to actually accept 
and approve such an application, based 
on its review of the facts and 
circumstances involved, in addition to 
the pertinent legal and policy 
considerations. 

Among the arguments advanced to 
support an expanded view of the 
availability of deposit insurance for 
wholesale branches was that: 

• A ‘‘plain meaning’’ construction of 
section 5(b) permits ‘‘any branch’’—

including a wholesale branch—to 
become insured; 

• Congress expressly prohibited 
foreign banks from obtaining FDIC 
insurance for branches ‘‘engaged in 
domestic retail deposit activities’’ but 
did not remove the statutory provisions 
authorizing foreign banks to apply for 
deposit insurance for wholesale 
branches; 

• The FDIC’s approach ignores 
significant changes in regulatory 
practices and structures that have 
occurred since 1991 with regard to 
foreign banks; broader acceptance of the 
principle of ‘‘investor choice;’’ and 
rejection of a broader policy to force 
foreign banks to operate in the U.S. only 
through subsidiaries; 

• Wholesale depositors often seek the 
benefits of FDIC insurance—even 
though the full amount of their deposits 
may not be insured. The ability to offer 
these benefits through a U.S. branch 
would provide a benefit to customers 
and increase a foreign bank’s funding 
options; 

• Optional FDIC insurance is likely to 
be attractive primarily to foreign banks 
already operating FDIC-insured 
branches and subsidiaries in the U.S. 
and to a relatively small number of 
other foreign banks, especially those 
seeking to serve particular ethnic 
markets. As a result, a more liberal 
policy likely would have a minimal 
effect on the deposit insurance fund; 
and 

• Permitting wholesale branches to 
obtain deposit insurance is consistent 
with the business model that has been 
followed by some major U.S. banks that 
have retained insurance while focusing 
on wholesale markets. 

While the FDIC recognizes the 
arguments advanced by the trade 
association and appreciates that some 
foreign banks may be reluctant to file 
deposit insurance applications, the 
FDIC believes that it is difficult to 
reconcile the concept that Congress 
imposed the subsidiary requirement 
with regard to domestic retail deposit 
activity requiring deposit insurance for 
the protection of the FDIC with the 
implicit assumption that Congress did 
not believe such protection was needed 
with regard to wholesale branches of 
foreign banks.10 In this respect, it 
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so only in subsidiary banks incorporated in the 
United States. Although the taking of retail deposits 
in insured branches is not presently a widespread 
practice by foreign banks, I pushed for enactment 
of this provision as a safeguard against any future 
expansion of this practice in order to better 
safeguard the bank insurance fund from losses by 
branches of banks whose full operations we do not 
oversee or control. In the past the FDIC has 
expressed concerns that in the event of insolvency 
of a foreign bank, assets could easily be shifted from 
the U.S. branch and out of U.S. jurisdiction while 
deposits could be shifted to the U.S. branch. Such 
practices, of course, would create new risks for the 
bank insurance fund and taxpayers who stand 
behind it. During his September 24, 1991 
confirmation hearing William Taylor, Chairman of 
the FDIC, endorsed this provision.’’

should be noted that even though the 
deposits of such branches may be 
characterized as ‘‘wholesale,’’ the 
branch deposits would be insured to the 
same extent as any other deposits 
maintained in an insured depository 
institution and that it is possible to 
obtain more than $100,000 in deposit 
insurance coverage if the customer 
accounts are structured correctly.

In addition, many of the reasons 
offered in the past against insuring retail 
branches apply equally to wholesale 
branches. For example, various legal 
issues arise in the branch context that 
are more difficult to predict and address 
than those involving banking 
subsidiaries and, thus, potentially pose 
additional risks to the deposit insurance 
fund. As the FDIC noted even prior to 
the 1991 statutory amendments 
regarding insured domestic retail 
deposit activities by U.S. branches of 
foreign banks, directors of a foreign 
bank are not usually subject to the U.S. 
jurisdiction, and domestic branch 
personnel essential to explaining certain 
transactions could be transferred 
beyond the reach of U.S. authorities. 
Essential records could also be difficult 
to reach if they are kept at the head 
office or at branches in other countries. 
The FDIC also has recognized in the 
past that a U.S. branch could be 
subjected to requirements under foreign 
laws or to political or economic 
decisions of a foreign government which 
conflict with domestic bank regulatory 
policies. In addition, a recognized 
advantage of operating through a 
branch, as opposed to subsidiary 
structure, is the ability to engage in 
transactions with the home office 
without significant operational 
restrictions that might otherwise be 
applied to transactions with affiliates of 
insured U.S. banks. Finally, insolvency 
of a foreign bank with a multinational 
branch structure may pose complicated 
and time-consuming issues regarding 
the resolution of the branch that could 
more likely be avoided in situations 
involving banking subsidiaries. 

The proposed expansive approach to 
deposit insurance for wholesale U.S. 
branches also appears to raise additional 
concerns, including the following: 

• The size and legal structure of 
cross-border wholesale branch 
operations, as opposed to similar 
operations through domestic banking 
subsidiaries, may pose additional risks 
to the deposit insurance fund. Regarding 
the size of the operations, for example, 
the trade association indicated that 
foreign banks hold over $3 trillion in 
assets through their U.S. operations, 
including over $1 trillion in assets in 
nearly 300 U.S. branches and agencies 
of foreign banks. Although it has been 
represented that only a small number of 
these branches and U.S. subsidiaries 
would be interested in obtaining deposit 
insurance, the potential for a larger 
number of branches seeking the benefit 
of FDIC deposit insurance could present 
a considerable and imprudent 
expansion of the deposit insurance 
safety net. Regarding the legal structure 
of cross-border wholesale branches, 
while the branch structure theoretically 
can provide more economic support 
from the foreign bank than a subsidiary 
structure, the livelihood of a branch is 
highly dependent on the continued 
economic viability of the foreign bank. 
Unlike a subsidiary bank, which is 
separately capitalized and can continue 
to operate independently of the foreign 
bank, if the foreign bank becomes 
insolvent, in all likelihood the bank’s 
branches will also be rendered insolvent 
or require intervention.

• The potential benefit to the 
wholesale branch depositors of the 
liberalized approach may not be as 
significant for the branch’s depositors as 
the potential benefits that may accrue to 
the foreign bank, through potentially 
reduced funding costs as a result of 
obtaining FDIC deposit insurance. This 
raises concerns, from a policy 
perspective, about whether this should 
be considered a proper use of the 
deposit insurance funds and about the 
FDIC’s reputation as a deposit insurer. 
It also raises concerns about the 
potential for foreign citizens being 
confused or misled by foreign bank 
marketing of FDIC deposit insurance 
coverage for wholesale branch deposits. 

• It may also be difficult to ensure 
that deposit insurance for wholesale 
branches would not be utilized as a 
mechanism to circumvent or weaken the 
subsidiary requirement imposed by 
section 6(d) of the IBA. For example, an 
argument might be made that an initial 
deposit for a nominal amount in excess 
of $100,000 qualifies as a ‘‘wholesale 
deposit,’’ even thought the balance in 
the account immediately falls below 

$100,000 and, even with subsequent 
deposits, the balance in the account 
never again exceeds the $100,000. 

Based on the foregoing discussion, the 
FDIC continues to believe the 
statements made in the 1998 Final Rule 
are appropriate with regard to deposit 
insurance for wholesale U.S. branches 
of foreign banks, but welcomes public 
comments on this issue. The FDIC 
expects to take appropriate action after 
consideration of the comments received. 

VI. Regulatory Flexibility Act Analysis 
The FDIC is required by section 3(a) 

of the Regulatory Flexibility Act (5 
U.S.C. 603(a)) to publish an initial 
regulatory flexibility analysis with this 
rulemaking or certify that the proposed 
rule, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. For 
purposes of the analysis or certification, 
financial institutions with assets of $150 
million or less are considered ‘‘small 
entities.’’ For the reasons stated below, 
the FDIC certifies, pursuant to 5 U.S.C. 
605(b), that the amendments and 
revisions contained in this proposed 
rule will not, if promulgated through a 
final rule, have a significant economic 
impact on a substantial number of small 
entities. 

The proposed rule makes primarily 
technical revisions to update, 
reorganize, and clarify the existing rules 
in subpart A of part 347 and subpart J 
of part 303. Subpart J of part 303 
contains the procedural rules that 
implement part 347. The rules in 
subpart A of part 347 address issues 
related to the international activities 
and investments of insured state 
nonmember banks. In general, they 
implement the FDIC’s statutory 
authority under section 18(d)(2) of the 
Federal Deposit Insurance Act (FDI Act) 
(12 U.S.C. 1828(d)(2)), regarding 
branches of insured state nonmember 
banks in foreign countries, and section 
18(l) of the FDI Act, regarding insured 
state nonmember bank investments in 
foreign entities. As of December 31, 
2003, there were approximately 4,833 
state nonmember banks, but fewer than 
50 of those institutions had foreign 
investments or foreign branches. 
Available information indicates that 
state nonmember banks with foreign 
investments or foreign branches are not 
small entities. For example, none of the 
state nonmember banks with foreign 
branches is a small entity, and none of 
the foreign investment applications 
processed in 2003 involved small 
entities. 

The proposed rule also makes 
revisions to update, reorganize, and 
clarify the existing rules in subpart B of 
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347, as well as additional revisions and 
amendments that address supervisory 
issues. The rules in subpart B of part 
347 principally address issues related to 
insured and noninsured U.S. branches 
of foreign banks under section 6 of the 
International Banking Act (IBA)(12 
U.S.C. 3104). As of December 31, 2003, 
there were approximately 237 U.S. 
branches of foreign banks, including 12 
insured branches. Of this number, there 
were approximately 71 U.S. branches of 
foreign banks that appear to qualify as 
small entities, including 6 insured 
branches. The 12 insured branches are 
presently subject to the FDIC’s asset 
pledge and asset maintenance 
requirements, which are revised in 
sections 347.209 and 347.210 of the 
proposed rule. Although the revision of 
the asset pledge requirement to 
implement a risk-based approach may 
result in an increase in the amount of 
assets pledged for insured branches 
with low supervisory ratings, the FDIC 
does not believe this will affect the 
insured branches that qualify as small 
entities. The FDIC also is simplifying 
the asset maintenance calculation in 
section 347.210. The formula will 
require that third-party liabilities be 
calculated on a daily basis, rather than 
based upon the preceding quarter’s 
average book value of the insured 
branch’s liabilities (as required in 
existing section 347.211). This revision 
will apply to all insured branches, 
including the small entities, but the 
FDIC believes this calculation method 
will make compliance with the 
regulatory requirement less difficult for 
the affected institutions. Although the 
change may require some modifications 
to existing computer programs, these 
should not be significant because there 
should already be a daily reconcilement 
of assets and liabilities occurring in the 
branches. The requirement that the asset 
maintenance calculations be retained 
until the next Federal examination also 
should not result in a significant 
economic impact on the small entities 
because retention of each branch’s 
liability calculations until the next 
Federal examination is already required 
under the existing asset maintenance 
rule. Other revisions being proposed to 
the rules affecting noninsured branches 
are not substantive and, thus, should 
have no significant economic impact on 
noninsured branches that qualify as 
small entities. 

Finally, no amendments are being 
proposed to the rules in subpart C. The 
public merely is being given an 
opportunity, in this rulemaking 
proceeding, to comment on the 
accounting and reporting rules related 

to international lending that are 
contained in subpart C of part 347. 

VII. Paperwork Reduction Act 

In accordance with the requirements 
of the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the FDIC may 
not conduct or sponsor, and the 
respondent is not required to respond 
to, an information collection unless it 
displays a currently valid Office of 
Management and Budget (OMB) control 
number. The FDIC has two OMB-
approved information collections 
(3064–0125, Foreign Branching and 
Investment by Insured State 
Nonmember Banks, and 3064–0114, 
Foreign Banks) which cover the 
paperwork burden associated with 
Subparts A and B of Part 347. The 
information collections in 3064–0125 
consist of applications related to 
establishing and closing a foreign 
branch; applications related to acquiring 
stock of a foreign organization; and 
records and reports which a nonmember 
bank must maintain once it has 
established a foreign branch or foreign 
organization. The information 
collections in 3064–0114 consist of 
applications to operate as a noninsured 
state-licensed branch of a foreign bank; 
applications from an insured state-
licensed branch of a foreign bank to 
conduct activities which are not 
permissible for a federally-licensed 
branch; internal recordkeeping by 
insured branches of foreign banks; and 
reporting requirements related to an 
insured branch’s pledge of assets to the 
FDIC. This proposal to amend Part 347, 
Subparts A and B will not result in any 
change in the current estimated 
paperwork burden associated with the 
regulation, therefore no submission has 
been made to OMB under the 
Paperwork Reduction Act. 

VIII. Plain Language Requirement 

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the federal 
banking agencies to use ‘‘plain 
language’’ in all proposed and final 
rules published after January 1, 2000. 
We invite your comments on how to 
make this proposal easier to understand. 
For example: 

(1) Have we organized the material to 
suit your needs? 

(2) Are the requirements in the rule 
clearly stated?

(3) Does the rule contain technical 
language or jargon that isn’t clear? 

(4) What else could we do to make the 
rule easier to understand? 

IX. Assessment of Impact of Federal 
Regulation on Families 

The FDIC has determined that the 
proposed rule will not affect family 
well-being within the meaning of 
section 654 of the Treasury and General 
Government Appropriations Act, 1999, 
enacted as part of the Omnibus 
Consolidated and Emergency 
Supplemental Appropriations Act, 1999 
(Public Law 105–277, 112 Stat. 2681).

List of Subjects 

12 CFR Part 303 

Administrative practice and 
procedure, Authority delegations 
(Government agencies), Bank deposit 
insurance, Banks, banking, Reporting 
and recordkeeping requirements, 
Savings associations. 

12 CFR Part 325 

Banks, banking, Reporting and 
recordkeeping requirements. 

12 CFR Part 327 

Bank deposit insurance, Banks, 
banking, Savings associations. 

12 CFR Part 347 

Authority delegations (Government 
agencies), Bank deposit insurance, 
Banks, banking, Credit, Foreign banking, 
Investments, Reporting and 
recordkeeping requirements, United 
States investments abroad.

For the reasons set forth above and 
under the authority of 12 U.S.C. 
1819(a)(Tenth), the FDIC Board of 
Directors hereby proposes to amend 12 
CFR chapter III as follows:

PART 303—FILING PROCEDURES

Subpart J—International Banking 

1. The authority citation for part 303 
continues to read as follows:

Authority: 12 U.S.C. 378, 1813, 1815, 1817, 
1818, 1819 (Seventh and Tenth), 1820, 1823, 
1828, 1831a, 1831e, 1831o, 1831p-1, 1831w, 
1835a, 1843(l), 3104, 3105, 3108, 3207; 15 
U.S.C. 1601–1607.

2. Revise § 303.182 to read as follows:

§ 303.182 Establishing, moving or closing 
a foreign branch of an insured state 
nonmember bank. 

(a) Notice procedures for general 
consent. Notice in the form of a letter 
from an eligible depository institution 
establishing or relocating a foreign 
branch pursuant to § 347.117(a) of this 
chapter must be provided to the 
appropriate FDIC office no later than 30 
days after taking such action. The notice 
must include the location of the foreign 
branch, including a street address, and 
a statement that the foreign branch has 

VerDate jul<14>2003 17:23 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4702 E:\FR\FM\19JYP2.SGM 19JYP2



43072 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

not been located on a site on the World 
Heritage List or on the foreign country’s 
equivalent of the National Register of 
Historic Places (National Register), in 
accordance with section 402 of the 
National Historic Preservation Act 
Amendments of 1980 (NHPA 
Amendments Act) (16 U.S.C. 470a–2). 
The FDIC will provide written 
acknowledgment of receipt of the 
notice. 

(b) Filing procedures for other branch 
establishments—(1) Where to file. An 
applicant seeking to establish a foreign 
branch other than under § 347.117(a) of 
this chapter shall submit an application 
to the appropriate FDIC office. 

(2) Content of filing. A complete letter 
application must include the following 
information: 

(i) The exact location of the proposed 
foreign branch, including the street 
address, and a statement whether the 
foreign branch will be located on a site 
on the World Heritage List or on the 
foreign country’s equivalent of the 
National Register, in accordance with 
section 402 of the NHPA Amendments 
Act; 

(ii) Details concerning any 
involvement in the proposal by an 
insider of the applicant, as defined in 
§ 303.2(u) of this part, including any 
financial arrangements relating to fees, 
the acquisition of property, leasing of 
property, and construction contracts; 

(iii) A brief description of the 
applicant’s business plan with respect 
to the foreign branch; and 

(iv) A brief description of the 
proposed activities of the branch and, to 
the extent any of the proposed activities 
are not authorized by § 347.115 of this 
chapter, the applicant’s reasons why 
they should be approved. 

(3) Additional information. The FDIC 
may request additional information to 
complete processing. 

(c) Processing—(1) Expedited 
processing for eligible depository 
institutions. An application filed under 
§ 347.118(a) of this chapter by an 
eligible depository institution as defined 
in § 303.2(r) of this part seeking to 
establish a foreign branch by expedited 
processing will be acknowledged in 
writing by the FDIC and will receive 
expedited processing, unless the 
applicant is notified in writing to the 
contrary and provided with the basis for 
that decision. The FDIC may remove the 
application from expedited processing 
for any of the reasons set forth in 
§ 303.11(c)(2) of this part. Absent such 
removal, an application processed 
under expedited processing is deemed 
approved 45 days after receipt of a 
substantially complete application by 

the FDIC, or on such earlier date 
authorized by the FDIC in writing. 

(2) Standard processing. For those 
applications that are not processed 
pursuant to the expedited procedures, 
the FDIC will provide the applicant 
with written notification of the final 
action when the decision is rendered. 

(d) Closing. Notices of branch closing 
under § 347.121 of this chapter, in the 
form of a letter including the name, 
location, and date of closing of the 
closed branch, shall be filed with the 
appropriate FDIC office no later than 30 
days after the branch is closed. 

3. In § 303.183, revise the title and 
paragraphs (a), (b)(1), and (c)(1) to read 
as follows:

§ 303.183 Investment by insured state 
nonmember banks in foreign organization. 

(a) Notice procedures for general 
consent. Notice in the form of a letter 
from an eligible depository institution 
making direct or indirect investments in 
a foreign organization pursuant to 
§ 347.117(b) of this chapter shall be 
provided to the appropriate FDIC office 
no later than 30 days after taking such 
action. The FDIC will provide written 
acknowledgment of receipt of the 
notice. 

(b) Filing procedures for other 
investments—(1) Where to file. An 
applicant seeking to make a foreign 
investment other than under 
§ 347.117(b) of this chapter shall submit 
an application to the appropriate FDIC 
office.
* * * * *

(c) Processing—(1) Expedited 
processing for eligible depository 
institutions. An application filed under 
§ 347.118(b) of this chapter by an 
eligible depository institution as defined 
in § 303.2(r) of this part seeking to make 
direct or indirect investments in a 
foreign organization will be 
acknowledged in writing by the FDIC 
and will receive expedited processing, 
unless the applicant is notified in 
writing to the contrary and provided 
with the basis for that decision. The 
FDIC may remove the application from 
expedited processing for any of the 
reasons set forth in § 303.11(c)(2) of this 
part. Absent such removal, an 
application processed under expedited 
processing is deemed approved 45 days 
after receipt of a substantially complete 
application by the FDIC, or on such 
earlier date authorized by the FDIC in 
writing.
* * * * *

4. In § 303.184, revise paragraph (b)(1) 
to read as follows:

§ 303.184 Moving an insured branch of a 
foreign bank.

* * * * *
(b) Processing—(1) Expedited 

processing for eligible insured branches. 
An application filed by an eligible 
insured branch as defined in 
§ 303.181(c) of this part will be 
acknowledged in writing by the FDIC 
and will receive expedited processing if 
the applicant is proposing to move 
within the same state, unless the 
applicant is notified to the contrary and 
provided with the basis for that 
decision. The FDIC may remove an 
application from expedited processing 
for any of the reasons set forth in 
§ 303.11(c)(2) of this part. Absent such 
removal, an application processed 
under expedited processing will be 
deemed approved on the latest of the 
following: 

(i) The 21st day after the FDIC’s 
receipt of a substantially complete 
application; or 

(ii) The 5th day after expiration of the 
comment period described in paragraph 
(c) of this section.
* * * * *

5. In § 303.186, revise the title and 
paragraphs (a)(1) to read as follows:

§ 303.186 Exemptions from insurance 
requirements for a state branch of a foreign 
bank. 

(a) Filing procedures—(1) Where to 
file. An application by a foreign bank for 
consent to operate as a noninsured state 
branch, as permitted by § 347.215(b) of 
this chapter, shall be submitted in 
writing to the appropriate FDIC office.
* * * * *

6. In § 303.187, revise the title and 
paragraphs (a)(1), (a)(2)(iv) and (b)(1) to 
read as follows:

§ 303.187 Approval for an insured state 
branch of a foreign bank to conduct 
activities not permissible for federal 
branches. 

(a) Filing procedures—(1) Where to 
file. An application by an insured state 
branch seeking approval to conduct 
activities not permissible for a federal 
branch, as required by § 347.212(a) of 
this chapter, shall be submitted in 
writing to the appropriate FDIC office. 

(2) * * * 
(iv) A statement by the applicant of 

whether it is in compliance with 
§§ 347.209 and 347.210 of this chapter;
* * * * *

(b) Divestiture or cessation—(1) Where 
to file. Divestiture plans necessitated by 
a change in law or other authority, as 
required by § 347.212(e) of this chapter, 
shall be submitted in writing to the 
appropriate FDIC office.
* * * * *
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PART 325—CAPITAL MAINTENANCE 

7. The authority citation for part 325 
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b), 
1816, 1818(a), 1818(b), 1818(c), 1818(t), 1819 
(Tenth), 1828(c), 1828(d), 1828(i), 1828(n), 
1828(o), 1831o, 1835, 3907, 3909, 4808; Pub. 
L. 102–233, 105 Stat. 1761, 1789, 1790 (12 
U.S.C. 1831n note); Pub. L. 102–242, 105 
Stat. 2236, 2355, as amended by Pub. L. 103–
325, 108 Stat. 2160, 2233 (12 U.S.C. 1828 
note); Pub. L. 102–242, 105 Stat. 2236, 2386, 
as amended by Pub. L. 102–550, 106 Stat. 
3672, 4089 (12 U.S.C. 1828 note).

8. In § 325.103, revise paragraph (c) to 
read as follows:

§ 325.103 Capital measures and capital 
category definitions.

* * * * *
(c) Capital categories for insured 

branches of foreign banks. For purposes 
of the provisions of section 38 and this 
subpart, an insured branch of a foreign 
bank shall be deemed to be: 

(1) Well capitalized if the insured 
branch: 

(i) Maintains the pledge of assets 
required under § 347.209 of this chapter; 
and 

(ii) Maintains the eligible assets 
prescribed under § 347.210 of this 
chapter at 108 percent of the insured 
branch’s daily third-party liabilities; and 

(iii) Has not received written 
notification from: 

(A) The OCC to increase its capital 
equivalency deposit pursuant to 12 CFR 
28.15(b), or to comply with asset 
maintenance requirements pursuant to 
12 CFR 28.20; or 

(B) The FDIC to pledge additional 
assets pursuant to § 347.209 of this 
chapter or to maintain a higher ratio of 
eligible assets pursuant to § 347.210 of 
this chapter. 

(2) Adequately capitalized if the 
insured branch: 

(i) Maintains the pledge of assets 
required under § 347.209 of this chapter; 
and 

(ii) Maintains the eligible assets 
prescribed under § 347.210 of this 
chapter at 106 percent of the insured 
branch’s daily third-party liabilities; and 

(iii) Does not meet the definition of a 
well capitalized insured branch. 

(3) Undercapitalized if the insured 
branch: 

(i) Fails to maintain the pledge of 
assets required under § 347.209 of this 
chapter; or 

(ii) Fails to maintain the eligible 
assets prescribed under § 347.210 of this 
chapter at 106 percent or more of the 
insured branch’s daily third-party 
liabilities. 

(4) Significantly undercapitalized if it 
fails to maintain the eligible assets 

prescribed under § 347.210 of this 
chapter at 104 percent of the insured 
branch’s daily third-party liabilities. 

(5) Critically undercapitalized if it 
fails to maintain the eligible assets 
prescribed under § 347.210 of this 
chapter at 102 percent or more of the 
insured branch’s daily third-party 
liabilities.
* * * * *

PART 327—ASSESSMENTS 

9. The authority citation for part 327 
continues to read as follows:

Authority: 12 U.S.C. 1441, 1441b, 1813, 
1815, 1817–1819; Pub. L. 104–208, 110 Stat. 
3009–479 (12 U.S.C. 1821).

10. In § 327.4, revise paragraphs 
(a)(1)(i)(B)(1), (a)(1)(i)(B)(2), 
(a)(1)(ii)(B)(1), and (a)(1)(ii)(B)(2) to read 
as follows:

§ 327.4 Annual assessment rate. 
(a) * * * 
(1) * * * 
(i) * * * 
(B) * * * 
(1) Maintains the pledge of assets 

required under § 347.209 of this chapter; 
and 

(2) Maintains the eligible assets 
prescribed under § 347.210 of this 
chapter at 108 percent of the insured 
branch’s daily third-party liabilities. 

(ii) * * * 
(B) * * * 
(1) Maintains the pledge of assets 

required under § 347.209 of this chapter; 
and 

(2) Maintains the eligible assets 
prescribed under § 347.210 of this 
chapter at 106 percent of the insured 
branch’s daily third-party liabilities; and
* * * * *

11. Revise part 347 to read as follows:

PART 347—INTERNATIONAL 
BANKING

Subpart A—Foreign Banking and 
Investment by Insured State Nonmember 
Banks 
Sec. 
347.101 Authority, purpose, and scope. 
347.102 Definitions. 
347.103 Effect of state law on actions taken 

under this subpart. 
347.104 Insured state nonmember bank 

investment in foreign organizations. 
347.105 Permissible financial activities 

outside the United States. 
347.106 Going concerns. 
347.107 Joint ventures. 
347.108 Portfolio investments. 
347.109 Limitations on indirect 

investments in nonfinancial 
organizations. 

347.110 Affiliate holdings. 
347.111 Underwriting and dealing limits 

applicable to foreign organizations held 
by insured state nonmember banks. 

347.112 Restrictions applicable to foreign 
organizations that act as futures 
commission merchants. 

347.113 Restrictions applicable to activities 
by a foreign organization in the United 
States. 

347.114 Extensions of credit to foreign 
organizations held by insured state 
nonmember banks; shares of foreign 
organizations held in connection with 
debts previously contracted. 

347.115 Permissible activities for a foreign 
branch of an insured state nonmember 
bank. 

347.116 Recordkeeping and supervision of 
the foreign activities of insured state 
nonmember banks. 

347.117 General consent. 
347.118 Expedited processing. 
347.119 Specific consent. 
347.120 Computation of investment 

amounts. 
347.121 Requirements for insured state 

nonmember bank to close a foreign 
branch. 

347.122 Limitations applicable to the 
authority provided in this subpart.

Subpart B—Foreign Banks 

347.201 Authority, purpose, and scope. 
347.202 Definitions. 
347.203 Deposit insurance required for all 

branches of foreign banks engaged in 
domestic retail deposit activity in the 
same state. 

347.204 Commitment to be examined and 
provide information. 

347.205 Record maintenance. 
347.206 Domestic retail deposit activity 

requiring deposit insurance by U.S. 
branch of a foreign bank. 

347.207 Disclosure of supervisory 
information to foreign supervisors. 

347.208 Assessment base deductions by 
insured branch. 

347.209 Pledge of assets. 
347.210 Asset maintenance. 
347.211 Examination of branches of foreign 

banks. 
347.212 FDIC approval to conduct activities 

that are not permissible for federal 
branches. 

347.213 Establishment or operation of 
noninsured foreign branch. 

347.214 Branch established under section 5 
of the International Banking Act. 

347.215 Exemptions from deposit insurance 
requirement. 

347.216 Depositor notification.

Subpart C—International Lending 

347.301 Purpose, authority, and scope. 
347.302 Definitions. 
347.303 Allocated transfer risk reserve. 
347.304 Accounting for fees on 

international loans. 
347.305 Reporting and disclosure of 

international assets.

Authority: 12 U.S.C. 1813, 1815, 1817, 
1819, 1820, 1828, 3103, 3104, 3105, 3108, 
3109; Title IX, Pub. L. 98–181, 97 Stat. 1153.
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Subpart A—Foreign Banking and 
Investment by Insured State 
Nonmember Banks

§ 347.101 Authority, purpose, and scope. 
(a) This subpart is issued pursuant to 

section 18(d) and (l) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1828(d), 1828(l)). 

(b) The rules in subpart A address the 
FDIC’s requirements for insured state 
nonmember bank investments in foreign 
organizations, permissible foreign 
financial activities, loans or extensions 
of credit to or for the account of foreign 
organizations, and the FDIC’s 
recordkeeping, supervision, and 
approval requirements. The rules also 
address the permissible activities for 
foreign branches of insured state 
nonmember banks, as well as the FDIC’s 
requirements for establishing, operating, 
relocating and closing of branches in 
foreign countries.

§ 347.102 Definitions. 
For the purposes of this subpart: 
(a) An affiliate of an insured state 

nonmember bank means: 
(1) Any entity of which the insured 

state nonmember bank is a direct or 
indirect subsidiary or which otherwise 
controls the insured state nonmember 
bank; 

(2) Any organization which is a direct 
or indirect subsidiary of such entity or 
which is otherwise controlled by such 
entity; or 

(3) Any other organization that is a 
direct or indirect subsidiary of the 
insured state nonmember bank or is 
otherwise controlled by the insured 
state nonmember bank. 

(b) Control means the ability to 
control in any manner the election of a 
majority of an organization’s directors or 
trustees; or the ability to exercise a 
controlling influence over the 
management and policies of an 
organization. An insured state 
nonmember bank is deemed to control 
an organization of which it is a general 
partner or its affiliate is a general 
partner. 

(c) Domestic means United States. 
(d) Eligible insured state nonmember 

bank means an eligible depository 
institution as defined in § 303.2(r) of 
this chapter. 

(e) Equity interest means any 
ownership interest or rights in an 
organization, whether through an equity 
security, contribution to capital, general 
or limited partnership interest, debt or 
warrants convertible into ownership 
interests or rights, loans providing profit 
participation, binding commitments to 
acquire any such items, or some other 
form of business transaction. 

(f) Equity security means voting or 
nonvoting shares, stock, investment 
contracts, or other interests representing 
ownership or participation in a 
company or similar enterprise, as well 
as any instrument convertible to any 
such interest at the option of the holder 
without payment of substantial 
additional consideration. 

(g) FRB means the Board of Governors 
of the Federal Reserve System. 

(h) Foreign bank means an 
organization that is organized under the 
laws of a foreign country, a territory of 
the United States, Puerto Rico, Guam, 
American Samoa, or the Virgin Islands 
that: 

(1) Is recognized as a bank by the bank 
supervisory or monetary authority of the 
country of its organization or the 
country in which its principal banking 
operations are located; 

(2) Receives deposits to a substantial 
extent in the regular course of its 
business; and 

(3) Has the power to accept demand 
deposits. 

(i) Foreign banking organization 
means a foreign organization that is 
formed for the sole purpose of either 
holding shares of a foreign bank or 
performing nominee, fiduciary, or other 
banking services incidental to the 
activities of a foreign branch or foreign 
bank affiliate of the insured state 
nonmember bank. 

(j) Foreign branch means an office or 
place of business located outside the 
United States, its territories, Puerto 
Rico, Guam, American Samoa, the Trust 
Territory of the Pacific Islands, or the 
Virgin Islands, at which banking 
operations are conducted, but does not 
include a representative office. 

(k) Foreign country means any 
country other than the United States 
and includes any territory, dependency, 
or possession of any such country or of 
the United States. 

(l) Foreign organization means an 
organization that is organized under the 
laws of a foreign country. 

(m) Insured state nonmember bank or 
bank means a state bank, as defined by 
section 3(a)(2) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813(a)(2)), 
whose deposits are insured by the FDIC 
and that is not a member of the Federal 
Reserve System. 

(n) Indirectly means investments held 
or activities conducted by a subsidiary 
of an organization. 

(o) Investment grade means a security 
that is rated in one of the four highest 
categories by: 

(1) Two or more NRSROs; or 
(2) One NRSRO if the security is rated 

by only one NRSRO. 

(p) Loan or extension of credit means 
all direct and indirect advances of funds 
to a person, government, or entity made 
on the basis of any obligation of that 
person, government, or entity to repay 
funds. 

(q) Organization or entity means a 
corporation, partnership, association, 
bank, or other similar entity. 

(r) NRSRO means a nationally 
recognized statistical rating organization 
as designated by the Securities and 
Exchange Commission. 

(s) Representative office means an 
office that engages solely in 
representative functions such as 
soliciting new business for its home 
office or acting as liaison between the 
home office and local customers, but 
which has no authority to make 
business or contracting decisions other 
than those relating to the personnel and 
premises of the representative office. 

(t) Subsidiary means any organization 
more than 50 percent of the voting 
equity interests of which are directly or 
indirectly held by another organization. 

(u) Tier 1 capital means Tier 1 capital 
as defined in section 325.2 of this 
chapter. 

(v) Well capitalized means well 
capitalized as defined in section 
325.103 of this chapter.

§ 347.103 Effect of state law on actions 
taken under this subpart. 

A bank may acquire and retain equity 
interests in a foreign organization or 
establish a foreign branch, subject to the 
requirements of this subpart, if it is 
authorized to do so by the law of the 
state in which the bank is chartered.

§ 347.104 Insured state nonmember bank 
investments in foreign organizations. 

(a) Investment in foreign banks or 
foreign banking organizations. A bank 
may directly or indirectly acquire and 
retain equity interests in a foreign bank 
or foreign banking organization. 

(b) Investment in other foreign 
organizations. A bank may only: 

(1) acquire and retain equity interests 
in foreign organizations, other than 
foreign banks or foreign banking 
organizations in amounts of 50 percent 
or less of the foreign organization’s 
voting equity interests, if the equity 
interest is held through a domestic or 
foreign subsidiary; and 

(2) the bank meets its minimum 
capital requirements.

§ 347.105 Permissible financial activities 
outside the United States. 

(a) Limitation on authorized activities. 
A bank may not directly or indirectly 
acquire or hold equity interests in a 
foreign organization that will result in 
the bank and its affiliates: 
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(1) Holding more than 50 percent, in 
the aggregate, of the voting equity 
interest in such foreign organization; or 

(2) Controlling such foreign 
organization, unless the activities of a 
foreign organization are limited to those 
authorized under paragraph (b) of this 
section. 

(b) Authorized activities. The 
following financial activities are 
authorized outside the United States: 

(1) Commercial and other banking 
activities. 

(2) Financing, including commercial 
financing, consumer financing, 
mortgage banking, and factoring, subject 
to compliance with any attendant 
restrictions contained in 12 CFR 
225.28(b). 

(3) Leasing real or personal property, 
acting as agent, broker or advisor in 
leasing real or personal property, subject 
to compliance with any attendant 
restrictions in 12 CFR 225.28(b). 

(4) Acting as a fiduciary, subject to 
compliance with any attendant 
restrictions in 12 CFR 225.28(b). 

(5) Underwriting credit life, credit 
accident and credit health insurance. 

(6) Performing services for other 
direct or indirect operations of a 
domestic banking organization, 
including representative functions, sale 
of long-term debt, name saving, 
liquidating assets acquired to prevent 
loss on a debt previously contracted in 
good faith, and other activities that are 
permissible for a bank holding company 
under sections 4(a)(2)(A) and 4(c)(1)(C) 
of the Bank Holding Company Act. 

(7) Holding the premises of a branch 
of an Edge corporation or insured state 
nonmember bank or the premises of a 
direct or indirect subsidiary, or holding 
or leasing the residence of an officer or 
employee of a branch or a subsidiary. 

(8) Providing investment, financial, or 
economic services, subject to 
compliance with any attendant 
restrictions in 12 CFR 225.28(b). 

(9) General insurance agency and 
brokerage. 

(10) Data processing. 
(11) Organizing, sponsoring, and 

managing a mutual fund if the fund’s 
shares are not sold or distributed in the 
United States or to U.S. residents and 
the fund does not exercise management 
control over the firms in which it 
invests. 

(12) Performing management 
consulting services, provided that such 
services when rendered with respect to 
the domestic market must be restricted 
to the initial entry. 

(13) Underwriting, distributing, and 
dealing in debt securities outside the 
United States. 

(14) With the prior approval of the 
FDIC under § 347.120(d), underwriting, 

distributing, and dealing in equity 
securities outside the United States. 

(15) Operating a travel agency in 
connection with financial services 
offered outside the United States by the 
bank or others. 

(16) Providing futures commission 
merchant services, subject to 
compliance with any attendant 
restrictions in 12 CFR 225.28(b). 

(17) Engaging in activities that the 
FRB has determined in Regulation Y (12 
CFR 225.28(b)) are closely related to 
banking under section 4(c)(8) of the 
Bank Holding Company Act. 

(18) Engaging in other activities, with 
the prior approval of the FDIC. 

(c) Limitation on activities authorized 
under Regulation Y. If a bank relies 
solely on the cross-reference to 
Regulation Y contained in paragraph 
(b)(17) of this section as authority to 
engage in an activity, compliance with 
any attendant restrictions on the activity 
that are contained in 12 CFR 225.28(b) 
is required. 

(d) Approval of other activities. 
Activities that are not specifically 
authorized by this section, but that are 
authorized by 12 CFR 211.10 or FRB 
interpretations of activities authorized 
by that section, may be authorized by 
specific consent of the FDIC on an 
individual basis and upon such terms 
and conditions as the FDIC may 
consider appropriate. Activities that 
will be engaged in as principal (defined 
by reference to § 362.1(b) of this 
chapter), and that are not authorized by 
12 CFR 211.10 or FRB interpretations of 
activities authorized under that section, 
must satisfy the requirements of part 
362 of this chapter and be approved by 
the FDIC under this part as well as part 
362 of this chapter.

§ 347.106 Going concerns. 
Going concerns. If a bank acquires an 

equity interest in a foreign organization 
that is a going concern, no more than 5 
percent of either the consolidated assets 
or revenues of the foreign organization 
may be attributable to activities that are 
not permissible under § 347.105(b).

§ 347.107 Joint ventures. 
(a) Joint ventures. If a bank, directly 

or indirectly, acquires or holds an 
equity interest in a foreign organization 
that is a joint venture, and the bank or 
its affiliates do not control the foreign 
organization, no more than 10 percent of 
either the consolidated assets or 
revenues of the foreign organization 
may be attributable to activities that are 
not permissible under § 347.105(b). 

(b) Joint venture defined. For 
purposes of this section, the term ‘‘joint 
venture’’ means any organization in 

which 20 percent or more but not in 
excess of 50 percent of the voting equity 
interests, in the aggregate, are directly or 
indirectly held by a bank or its affiliates.

§ 347.108 Portfolio investments. 
(a) Portfolio investments. If a bank, 

directly or indirectly, acquires or holds 
an equity interest in a foreign 
organization as a portfolio investment 
and the foreign organization is not 
controlled, directly or indirectly, by the 
bank or its affiliates: 

(1) No more than 10 percent of either 
the consolidated assets or revenues of 
the foreign organization may be 
attributable to activities that are not 
permissible under § 347.105(b); and 

(2) Any loans or extensions of credit 
made by the bank and its affiliates to the 
foreign organization must be on 
substantially the same terms, including 
interest rates and collateral, as those 
prevailing at the same time for 
comparable transactions between the 
bank or its affiliates and nonaffiliated 
organizations.

(b) Portfolio investment defined. For 
purposes of this section, the term 
‘‘portfolio investment’’ means an 
investment in an organization in which 
less than 20 percent of the voting equity 
interests, in the aggregate, are directly or 
indirectly held by a bank or its affiliates.

§ 347.109 Limitations on indirect 
investments in nonfinancial foreign 
organizations. 

(a) A bank may, through a subsidiary 
authorized by § 347.105 or 347.106, or 
an Edge corporation if also authorized 
by the FRB, acquire and hold equity 
interests in foreign organizations that 
are not foreign banks or foreign banking 
organizations and that engage generally 
in activities beyond those listed in 
§ 347.105(b), subject to the following: 

(1) The amount of the investment 
does not exceed 15 percent of the bank’s 
Tier 1 capital; 

(2) The aggregate holding of voting 
equity interests of one foreign 
organization by the bank and its 
affiliates must be less than: 

(i) 20 percent of the foreign 
organization’s voting equity interests; 
and 

(ii) 40 percent of the foreign 
organization’s voting and nonvoting 
equity interests; 

(3) The bank or its affiliates must not 
otherwise control the foreign 
organization; and 

(4) Loans or extensions of credit made 
by the bank and its affiliates to the 
foreign organization must be on 
substantially the same terms, including 
interest rates and collateral, as those 
prevailing at the same time for 
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comparable transactions between the 
bank or its affiliates and nonaffiliated 
organizations. 

(b) [Reserved]

§ 347.110 Affiliate holdings. 
References in §§ 347.107, 347.108, 

and 347.109 to equity interests of 
foreign organizations held by an affiliate 
of a bank include equity interests held 
in connection with an underwriting or 
for distribution or dealing by an affiliate 
permitted to do so by § 362.8 or 362.18 
of this chapter or section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)).

§ 347.111 Underwriting and dealing limits 
applicable to foreign organizations held by 
insured state nonmember banks. 

A bank that holds an equity interest 
in one or more foreign organizations 
which underwrite, deal, or distribute 
equity securities outside the United 
States as authorized by section 
347.105(b)(14) is subject to the 
following limitations: 

(a) Underwriting commitment limits. 
(1) The aggregate underwriting 

commitments by the foreign 
organizations for the equity securities of 
a single entity, taken together with 
underwriting commitments by any 
affiliate of the bank under the authority 
of 12 CFR 211.10(b), may not exceed the 
lesser of $60 million or 25 percent of the 
bank’s Tier 1 capital, except as 
otherwise provided in this paragraph. 

(2) Underwriting commitments in 
excess of this limit must be either: 

(i) Covered by binding commitments 
from subunderwriters or purchasers; or 

(ii) Deducted from the capital of the 
bank, with at least 50 percent of the 
deduction being taken from Tier 1 
capital, with the bank remaining well 
capitalized after this deduction. 

(b) Distribution and dealing limits. 
The equity securities of any single entity 
held for distribution or dealing by the 
foreign organizations, taken together 
with equity securities held for 
distribution or dealing by any affiliate of 
the bank under the authority of 12 CFR 
211.10: 

(1) May not exceed the lesser of $30 
million or 5 percent of the bank’s Tier 
1 capital, subject to the following: 

(i) Any equity securities acquired 
pursuant to any underwriting 
commitment extending up to 90 days 
after the payment date for the 
underwriting may be excluded from this 
limit; 

(ii) Any equity securities of the entity 
held under the authority of §§ 347.105 
through 347.109 or 12 CFR 211.10 for 
purposes other than distribution or 
dealing must be included in this limit; 
and 

(iii) Up to 75 percent of the position 
in an equity security may be reduced by 
netting long and short positions in the 
same security, or offsetting cash 
positions against derivative instruments 
referenced to the same security so long 
as the derivatives are part of a prudent 
hedging strategy; and 

(2) Must be included in calculating 
the general consent limits under 
§ 347.117(b)(3) if the bank relies on the 
general consent provisions as authority 
to acquire equity interests of the same 
foreign entity for investment or trading. 

(c) Additional distribution and 
dealing limits. With the exception of 
equity securities acquired pursuant to 
any underwriting commitment 
extending up to 90 days after the 
payment date for the underwriting, 
equity securities of a single entity held 
for distribution or dealing by all 
affiliates of the bank (this includes 
shares held in connection with an 
underwriting or for distribution or 
dealing by an affiliate permitted to do so 
by § 362.8 or 362.18 of this chapter or 
section 4(c)(8) of the Bank Holding 
Company Act), combined with any 
equity interests held for investment or 
trading purposes by all affiliates of the 
bank, must conform to the limits of 
§ 347.105 through 347.109. 

(d) Combined limits. The aggregate of 
the following may not exceed 25 percent 
of the bank’s Tier 1 capital: 

(1) All equity interests of foreign 
organizations held for investment or 
trading under § 347.109 or by an affiliate 
of the bank under the corresponding 
paragraph of 12 CFR 211.10. 

(2) All underwriting commitments 
under paragraph (a) of this section, 
taken together with all underwriting 
commitments by any affiliate of the 
bank under the authority of 12 CFR 
211.10, after excluding the amount of 
any underwriting commitment: 

(i) Covered by binding commitments 
from subunderwriters or purchasers 
under paragraph (a)(1) of this section or 
the comparable provision of 12 CFR 
211.10; or 

(ii) Already deducted from the bank’s 
capital under paragraph (a)(2) of this 
section, or the appropriate affiliate’s 
capital under the comparable provisions 
of 12 CFR 211.10; and 

(3) All equity securities held for 
distribution or dealing under paragraph 
(b) of this section, taken together with 
all equity securities held for distribution 
or dealing by any affiliate of the bank 
under the authority of 12 CFR 211.10, 
after reducing by up to 75 percent the 
position in any equity security by 
netting and offset, as permitted by 
paragraph (b)(1)(iii) of this section or the 
comparable provision of 12 CFR 211.10.

§ 347.112 Restrictions applicable to 
foreign organizations that act as futures 
commission merchants. 

(a) If a bank acquires or retains an 
equity interest in a foreign organization 
that acts as a futures commission 
merchant pursuant to § 347.105(b)(16), 
the foreign organization may not be a 
member of an exchange or clearing 
association that requires members to 
guarantee or otherwise contract to cover 
losses suffered by other members unless 
the: 

(1) foreign organization’s liability 
does not exceed two percent of the 
bank’s Tier 1 capital, or 

(2) bank has obtained the prior 
approval of the FDIC under 
§ 347.120(d). 

(b) [Reserved]

§ 347.113 Restrictions applicable to 
activities by a foreign organization in the 
United States. 

(a) A bank, acting under the authority 
provided in this subpart, may not 
directly or indirectly hold: 

(1) equity interests of any foreign 
organization that engages in the general 
business of buying or selling goods, 
wares, merchandise, or commodities in 
the United States; or

(2) more than 5 percent of the equity 
interests of any foreign organization that 
engages in activities in the United States 
unless any activities in which the 
foreign organization engages in the 
United States are incidental to its 
international or foreign business. 

(b) For purposes of this section: 
(1) A foreign organization is not 

engaged in any business or activities in 
the United States unless it maintains an 
office in the United States other than a 
representative office. 

(2) The following activities are 
incidental to international or foreign 
business: 

(i) Activities that are permissible for 
an Edge corporation in the United States 
under 12 CFR 211.6: or 

(ii) Other activities approved by the 
FDIC.

§ 347.114 Extensions of credit to foreign 
organizations held by insured state 
nonmember banks; shares of foreign 
organizations held in connection with debts 
previously contracted. 

(a) Loans or extensions of credit. A 
bank that directly or indirectly holds 
equity interests in a foreign organization 
pursuant to the authority of this subpart 
may make loans or extensions of credit 
to or for the accounts of the organization 
without regard to the provisions of 
section 18(j) of the FDI Act (12 U.S.C. 
1828(j)). 

(b) Debts previously contracted. 
Equity interests acquired to prevent a 

VerDate jul<14>2003 17:23 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4702 E:\FR\FM\19JYP2.SGM 19JYP2



43077Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Proposed Rules 

11 If the obligation is an equity interest, it must 
be held through a subsidiary of the foreign branch 
and the insured state nonmember bank must meet 
its minimum capital requirements.

12 If a branch has recently been acquired by the 
bank and the branch was not previously required 
to file a Call Report, branch deposits as of the 
acquisition date must be used.

loss upon a debt previously contracted 
in good faith are not subject to the 
limitations or procedures of this 
subpart; however, they must be 
disposed of promptly but in no event 
later than two years after their 
acquisition, unless the FDIC authorizes 
retention for a longer period.

§ 347.115 Permissible activities for a 
foreign branch of an insured state 
nonmember bank. 

In addition to its general banking 
powers and if permitted by the law of 
the state in which the bank is chartered, 
a foreign branch of a bank may conduct 
the following activities to the extent that 
they are consistent with banking 
practices in a foreign country where the 
bank maintains a branch: 

(a) Guarantees. Guarantee debts, or 
otherwise agree to make payments on 
the occurrence of readily ascertainable 
events including, without limitation, 
nonpayment of taxes, rentals, customs 
duties, or costs of transport and loss or 
nonconformance of shipping 
documents, if: 

(1) The guarantee or agreement 
specifies a maximum monetary liability; 
and 

(2) To the extent the guarantee or 
agreement is not subject to a separate 
amount limit under state or federal law, 
the amount of the guarantee or 
agreement is combined with loans and 
other obligations for purposes of 
applying any legal lending limits. 

(b) Government obligations. Engage in 
the following types of transactions with 
respect to the obligations of foreign 
countries, so long as aggregate 
investments, securities held in 
connection with distribution and 
dealing, and underwriting commitments 
do not exceed ten percent of the bank’s 
Tier 1 capital: 

(1) Underwrite, distribute and deal, 
invest in, or trade obligations of: 

(i) The national government of the 
country in which the branch is located 
or its political subdivisions; and 

(ii) An agency or instrumentality of 
such national government if supported 
by the taxing authority, guarantee, or 
full faith and credit of the national 
government. 

(2) Underwrite, distribute and deal, 
invest in or trade obligations 11 rated as 
investment grade of:

(i) The national government of any 
foreign country or its political 
subdivisions, to the extent permissible 
under the law of the issuing foreign 
country; and 

(ii) An agency or instrumentality of 
the national government of any foreign 
country to the extent permissible under 
the law of the issuing foreign country, 
if supported by the taxing authority, 
guarantee, or full faith and credit of the 
national government. 

(c) Local investments. 
(1) Acquire and hold local 

investments in: 
(i) Equity securities of the central 

bank, clearing houses, governmental 
entities, and government sponsored 
development banks of the country in 
which the branch is located; 

(ii) Other debt securities eligible to 
meet local reserve or similar 
requirements; and 

(iii) Shares of automated electronic 
payment networks, professional 
societies, schools, and similar entities 
necessary to the business of the branch. 

(2) Aggregate local investments (other 
than those required by the law of the 
foreign country or permissible under 
section 5136 of the Revised Statutes (12 
U.S.C. 24 (Seventh)) by all the bank’s 
branches in a single foreign country 
must not exceed 1 percent of the total 
deposits in all the bank’s branches in 
that country as reported in the 
preceding year-end Report of Income 
and Condition (Call Report): 12

(d) Insurance. Act as an insurance 
agent or broker. 

(e) Employee benefits program. Pay to 
an employee of a branch, as part of an 
employee benefits program, a greater 
rate of interest than that paid to other 
depositors of the branch. 

(f) Repurchase agreements. Engage in 
repurchase agreements involving 
securities and commodities that are the 
functional equivalents of extensions of 
credit. 

(g) Other activities. Engage in other 
activities, with the prior approval of the 
FDIC. 

(h) Approval of other activities. 
Activities that are not specifically 
authorized by this section, but that are 
authorized by 12 CFR 211.4 or FRB 
interpretations of activities authorized 
by that section, may be authorized by 
specific consent of the FDIC on an 
individual basis and upon such terms 
and conditions as the FDIC may 
consider appropriate. Activities that 
will be engaged in as principal (defined 
by reference to § 362.1(b) of this 
chapter), and that are not authorized by 
12 CFR 211.4 or FRB interpretations of 
activities authorized under that section, 
must satisfy the requirements of part 

362 of this chapter and be approved by 
the FDIC under this part as well as part 
362 of this chapter.

§ 347.116 Recordkeeping and supervision 
of foreign activities of insured state 
nonmember banks. 

(a) Records, controls and reports. A 
bank with any foreign branch, any 
investment in a foreign organization of 
20 percent or more of the organization’s 
voting equity interests, or control of a 
foreign organization must maintain a 
system of records, controls and reports 
that, at minimum, provide for the 
following: 

(1) Risk assets. To permit assessment 
of exposure to loss, information 
furnished or available to the main office 
should be sufficient to permit periodic 
and systematic appraisals of the quality 
of risk assets, including loans and other 
extensions of credit. Coverage should 
extend to a substantial proportion of the 
risk assets in the branch or foreign 
organization, and include the status of 
all large credit lines and of credits to 
customers also borrowing from other 
offices or affiliates of the bank. 
Appropriate information on risk assets 
may include: 

(i) A recent financial statement of the 
borrower or obligee and current 
information on the borrower’s or 
obligee’s financial condition; 

(ii) Terms, conditions, and collateral; 
(iii) Data on any guarantors; 
(iv) Payment history; and 
(v) Status of corrective measures 

employed.
(2) Liquidity. To enable assessment of 

local management’s ability to meet its 
obligations from available resources, 
reports should identify the general 
sources and character of the deposits, 
borrowing, and other funding sources 
employed in the branch or foreign 
organization with special reference to 
their terms and volatility. Information 
should be available on sources of 
liquidity—cash, balances with banks, 
marketable securities, and repayment 
flows—such as will reveal their 
accessibility in time and any risk 
elements involved. 

(3) Contingencies. Data on the volume 
and nature of contingent items such as 
loan commitments and guarantees or 
their equivalents that permit analysis of 
potential risk exposure and liquidity 
requirements. 

(4) Controls. Reports on the internal 
and external audits of the branch or 
foreign organization in sufficient detail 
to permit determination of conformance 
to auditing guidelines. Appropriate 
audit reports may include coverage of: 

(i) Verification and identification of 
entries on financial statements; 
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13 A list of these countries can be obtained from 
the FDIC’s Internet Web Site at http://www.fdic.gov.

(ii) Income and expense accounts, 
including descriptions of significant 
chargeoffs and recoveries; 

(iii) Operations and dual-control 
procedures and other internal controls; 

(iv) Conformance to head office 
guidelines on loans, deposits, foreign 
exchange activities, accounting 
procedures in compliance with 
applicable accounting standards, and 
discretionary authority of local 
management; 

(v) Compliance with local laws and 
regulations; and 

(vi) Compliance with applicable U.S. 
laws and regulations. 

(b) Availability of information to 
examiners; reports. 

(1) Information about foreign branches 
or foreign organizations must be made 
available to the FDIC by the bank for 
examination and other supervisory 
purposes. 

(2) The FDIC may from time to time 
require a bank to make and submit such 
reports and information as may be 
necessary to implement and enforce the 
provisions of this subpart, and the bank 
shall submit an annual report of 
condition for each foreign branch 
pursuant to instructions provided by the 
FDIC.

§ 347.117 General consent. 
(a) General consent to establishment 

or relocation of foreign branch. General 
consent of the FDIC is granted, subject 
to the written notification requirement 
contained in section 303.182(a) and 
consistent with the requirements of this 
subpart, for an: 

(1) Eligible bank to establish a foreign 
branch conducting activities authorized 
by section 347.115 of this section in any 
foreign country in which: 

(i) The bank already operates one or 
more foreign branches or foreign bank 
subsidiaries; 

(ii) The bank’s holding company 
operates a foreign bank subsidiary; or 

(iii) An affiliated bank or Edge or 
Agreement corporation operates one or 
more foreign branches or foreign bank 
subsidiaries. 

(2) Insured state nonmember bank to 
relocate an existing foreign branch 
within a foreign country. 

(b) General consent to invest in a 
foreign organization. General consent of 
the FDIC is granted, subject to the 
written notification requirement 
contained in section 303.183(a) (unless 
no notification is required because the 
investment is acquired for trading 
purposes) and consistent with the 
requirements of this subpart, for an 
eligible bank to make investments in 
foreign organizations, directly or 
indirectly, if: 

(1) The bank operates at least one 
foreign bank subsidiary or foreign 
branch, an affiliated bank or Edge or 
Agreement corporation operates at least 
one foreign bank subsidiary or foreign 
branch, or the bank’s holding company 
operates at least one foreign bank 
subsidiary; 

(2) In any instance where the bank 
and its affiliates will hold 20 percent or 
more of the foreign organization’s voting 
equity interests or control the foreign 
organization, at least one bank has a 
foreign bank subsidiary or foreign 
branch in the country where the foreign 
organization will be located; 13 and

(3) The investment is within one of 
the following limits: 

(i) The investment is acquired at net 
asset value from an affiliate; 

(ii) The investment is a reinvestment 
of cash dividends received from the 
same foreign organization during the 
preceding 12 months; or 

(iii) The total investment, directly or 
indirectly, in a single foreign 
organization in any transaction or series 
of transactions during a twelve-month 
period does not exceed 2 percent of the 
bank’s Tier 1 capital, and such 
investments in all foreign organizations 
in the aggregate do not exceed: 

(A) 5 percent of the bank’s Tier 1 
capital during a 12-month period; and 

(B) Up to an additional 5 percent of 
the bank’s Tier 1 capital if the 
investments are acquired for trading 
purposes.

§ 347.118 Expedited processing. 
(a) Expedited processing of branch 

applications. An eligible bank may 
establish a foreign branch conducting 
activities authorized by § 347.115 in an 
additional foreign country, after 
complying with the expedited 
processing requirements contained in 
§ 303.182(b) and (c)(1), if any of the 
following are located in two or more 
foreign countries: 

(1) Foreign branches or foreign bank 
subsidiaries of the eligible bank; 

(2) Foreign branches or foreign bank 
subsidiaries of banks and Edge or 
Agreement corporations affiliated with 
the eligible bank; and 

(3) Foreign bank subsidiaries of the 
eligible bank’s holding company. 

(b) Expedited processing of 
applications for investment in foreign 
organizations. An investment that does 
not qualify for general consent but is 
otherwise in conformity with the limits 
and requirements of this subpart may be 
made 45 days after an eligible bank files 
a substantially complete application 

with the FDIC in compliance with the 
expedited processing requirements 
contained in § 303.183(b) and (c)(1), or 
within such earlier time as authorized 
by the FDIC.

§ 347.119 Specific consent. 
General consent and expedited 

processing under this subpart do not 
apply in the following circumstances: 

(a) Limitation on access to supervisory 
information in foreign country. 

(1) Applicable law or practice in the 
foreign country where the foreign 
organization or foreign branch would be 
located would limit the FDIC’s access to 
information for supervisory purposes; 
and 

(i) A bank would hold 20 percent or 
more of the voting equity interests of a 
foreign organization or control such 
organization as a result of a foreign 
investment; or 

(ii) A bank would be establishing a 
foreign branch. 

(b) World Heritage site. A foreign 
branch of a bank would be located on 
a site on the World Heritage List or on 
the foreign country’s equivalent of the 
National Register of Historic Places, in 
accordance with section 403 of the 
National Historic Preservation Act 
Amendments of 1980 (16 U.S.C. 470a–
2). 

(c) Modification or suspension of 
general consent or expedited processing. 
The FDIC at any time notifies the bank 
that the FDIC is modifying or 
suspending its general consent or 
expedited processing procedure. 

(d) Specific consent. Direct or indirect 
investments in or activities of foreign 
organizations by banks, the 
establishment of foreign branches or 
issues regarding the types or amounts of 
activity that can be engaged in by 
foreign branches, which are not 
authorized under §§ 347.117 or 347.118 
require prior review and specific 
consent of the FDIC.

§ 347.120 Computation of investment 
amounts. 

In computing the amount that may be 
invested in any foreign organization 
under §§ 347.117 through 347.119, any 
investments held by an affiliate of a 
bank must be included.

§ 347.121 Requirements for insured state 
nonmember bank to close a foreign branch. 

A bank must comply with the written 
notification requirement contained in 
§303.182(d) when it closes a foreign 
branch.

§ 347.122 Limitations applicable to the 
authority provided in this subpart. 

The FDIC may impose such 
conditions on authority granted in this 
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subpart as it considers appropriate. If a 
bank is unable or fails to comply with 
the requirements of this subpart or any 
conditions imposed by the FDIC 
regarding transactions under this 
subpart, the FDIC may require 
termination of any activities or 
divestiture of investments permitted 
under this subpart after giving the bank 
notice and a reasonable opportunity to 
be heard on the matter.

Subpart B—Foreign Banks

§ 347.201 Authority, purpose, and scope. 
(a) This subpart is issued pursuant to 

sections 5(c) and 10(b)(4) of the Federal 
Deposit Insurance Act (FDI Act) (12 
U.S.C. 1815(c) and 1820(b)(4)) and 
sections 6, 7, and 15 of the International 
Banking Act of 1978 (IBA) (12 U.S.C. 
3104, 3105, and 3109). 

(b) This subpart implements the 
insured branch asset pledge and 
examination commitment requirement 
for foreign banks in the FDI Act. It also 
implements the deposit insurance, 
permissible activity, and cross-border 
cooperation provisions of the IBA 
regarding the FDIC. Sections 347.203–
347.211 apply to state and federal 
branches whose deposits are insured. 
Sections 347.204 and 347.207 are 
applicable to depository institution 
subsidiaries of a foreign bank. Section 
347.212 applies to insured state 
branches and §§ 347.213 through 
347.216 apply to state branches whose 
deposits are not insured by the FDIC.

§ 347.202 Definitions. 
For the purposes of this subpart: 
(a) Affiliate means any entity that 

controls, is controlled by, or is under 
common control with another entity. An 
entity shall be deemed to ‘‘control’’ 
another entity if the entity directly or 
indirectly owns, controls, or has the 
power to vote 25 percent or more of any 
class of voting securities of the other 
entity or controls in any manner the 
election of a majority of the directors or 
trustees of the other entity. 

(b) Branch means any office or place 
of business of a foreign bank located in 
any state of the United States at which 
deposits are received. The term does not 
include any office or place of business 
deemed by the state licensing authority 
or the Comptroller of the Currency to be 
an agency. 

(c) Deposit has the same meaning as 
that term in section 3(l) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1813(l)). 

(d) Depository means any insured 
state bank, national bank, or insured 
branch. 

(e) Domestic retail deposit activity 
means the acceptance by a federal or 

state branch of any initial deposit of less 
than $100,000. 

(f) Federal branch means a branch of 
a foreign bank established and operating 
under the provisions of section 4 of the 
International Banking Act of 1978 (12 
U.S.C. 3102). 

(g) Foreign bank means any company 
organized under the laws of a foreign 
country, any territory of the United 
States, Puerto Rico, Guam, American 
Samoa, the Northern Mariana Islands, or 
the Virgin Islands, which engages in the 
business of banking. The term includes 
foreign commercial banks, foreign 
merchant banks and other foreign 
institutions that engage in banking 
activities usual in connection with the 
business of banking in the countries 
where such foreign institutions are 
organized and operating. Except as 
otherwise specifically provided by the 
Federal Deposit Insurance Corporation, 
banks organized under the laws of a 
foreign country, any territory of the 
United States, Puerto Rico, Guam, 
American Samoa, the Northern Mariana 
Islands, or the Virgin Islands which are 
insured banks other than by reason of 
having an insured branch are not 
considered to be foreign banks for 
purposes of §§ 347.204, 347.205, 
347.209, and 347.210. 

(h) Foreign business means any entity 
including, but not limited to, a 
corporation, partnership, sole 
proprietorship, association, foundation 
or trust, which is organized under the 
laws of a foreign country or any United 
States entity which is owned or 
controlled by an entity which is 
organized under the laws of a foreign 
country or a foreign national. 

(i) Foreign country means any country 
other than the United States and 
includes any colony, dependency or 
possession of any such country. 

(j) FRB means the Board of Governors 
of the Federal Reserve System. 

(k) Home state of a foreign bank 
means the state so determined by the 
election of the foreign bank, or in 
default of such election, by the Board of 
Governors of the Federal Reserve 
System. 

(l) Immediate family member of a 
natural person means the spouse, father, 
mother, brother, sister, son or daughter 
of that natural person. 

(m) Initial deposit means the first 
deposit transaction between a depositor 
and the branch where there is no 
existing deposit relationship. The initial 
deposit may be placed into different 
deposit accounts or into different kinds 
of deposit accounts, such as demand, 
savings or time. Deposit accounts that 
are held by a depositor in the same right 
and capacity may be added together for 

the purposes of determining the dollar 
amount of the initial deposit. 

(n) Insured bank means any bank, 
including a foreign bank with an 
insured branch, the deposits of which 
are insured in accordance with the 
provisions of the Federal Deposit 
Insurance Act. 

(o) Insured branch means a branch of 
a foreign bank any deposits of which 
branch are insured in accordance with 
the provisions of the Federal Deposit 
Insurance Act. 

(p) Large United States business 
means any entity including, but not 
limited to, a corporation, partnership, 
sole proprietorship, association, 
foundation or trust which is organized 
under the laws of the United States or 
any state thereof, and: 

(1) Whose securities are registered on 
a national securities exchange or quoted 
on the National Association of 
Securities Dealers Automated Quotation 
System; or 

(2) Has annual gross revenues in 
excess of $1,000,000 for the fiscal year 
immediately preceding the initial 
deposit. 

(q) A majority owned subsidiary 
means a company the voting stock of 
which is more than 50 percent owned 
or controlled by another company. 

(r) Noninsured branch means a 
branch of a foreign bank deposits of 
which branch are not insured in 
accordance with the provisions of the 
Federal Deposit Insurance Act. 

(s) OCC means the Office of the 
Comptroller of the Currency. 

(t) Person means an individual, bank, 
corporation, partnership, trust, 
association, foundation, joint venture, 
pool, syndicate, sole proprietorship, 
unincorporated organization, or any 
other form of entity. 

(u) Significant risk to the deposit 
insurance fund shall be understood to 
be present whenever there is a high 
probability that the Bank Insurance 
Fund administered by the FDIC may 
suffer a loss. 

(v) State means any state of the 
United States or the District of 
Columbia. 

(w) State branch means a branch of a 
foreign bank established and operating 
under the laws of any state. 

(x) Wholly owned subsidiary means a 
company the voting stock of which is 
100 percent owned or controlled by 
another company except for a nominal 
number of directors’ shares.

§ 347.203 Deposit insurance required for 
all branches of foreign banks engaged in 
domestic retail deposit activity in the same 
state.

The FDIC will not insure deposits in 
any branch of a foreign bank unless the 
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foreign bank agrees that every branch 
established or operated by the foreign 
bank in the same state that engages in 
domestic retail deposit activity will be 
an insured branch.

§ 347.204 Commitment to be examined 
and provide information. 

(a) A foreign bank that applies for 
insurance for a U.S. branch or 
depository institution subsidiary shall 
provide a written commitment 
(including a consent to U.S. court 
jurisdiction and designation of agent for 
service of process, acceptable to the 
FDIC) to the following terms: 

(1)(i) The FDIC will be permitted to 
examine the foreign bank and its 
affiliates located outside of the United 
States to determine: 

(A) The relationship between the U.S. 
branch or depository institution 
subsidiary and its affiliates; and 

(B) The effect of such relationship on 
such U.S. branch or depository 
institution subsidiary. 

(ii) The FDIC will be provided with 
any information about the foreign bank 
and its affiliates located outside of the 
United States that the FDIC requests to 
determine: 

(A) The relationship between the U.S. 
branch or depository institution 
subsidiary and its affiliates; and 

(B) The effect of such relationship on 
such U.S. branch or depository 
institution subsidiary. 

(2) The FDIC will be allowed to 
examine the affairs of any office, agency, 
branch or affiliate of the foreign bank 
located in the United States and will be 
provided any information requested to 
determine: 

(i) The relationship between the U.S. 
branch or depository institution 
subsidiary and such offices, agencies, 
branches or affiliates; and 

(ii) The effect of such relationship on 
such U.S. branch or depository 
institution subsidiary. 

(3) The FDIC will not process a 
deposit insurance application for any 
U.S. branch or depository institution 
subsidiary if the foreign bank fails to 
provide the written commitment 
required by paragraph (a) of this section. 

(b)(1) The FDIC may waive 
compliance with the examination 
requirement contained in paragraph 
(a)(1)(i) of this section if the FRB has 
determined that the foreign bank is 
subject to comprehensive consolidated 
supervision, as required by section 7 of 
the International Banking Act (12 U.S.C. 
3105). 

(2) The FDIC may waive the 
commitment requirements in paragraph 
(a) of this section, or any portion 
thereof, if the foreign bank has made an 

equivalent commitment to another 
Federal banking agency which provides 
the FDIC the same rights and privileges 
that the FDIC would have if it obtained 
such commitment on its own behalf. If 
such waiver is granted, however, the 
foreign bank shall provide the FDIC 
with the commitments required by this 
section before terminating any 
commitments provided to any other 
Federal banking agency that provide a 
basis for such waiver. 

(3) The FDIC will consider the 
existence and extent of any prohibition 
or restrictions on its ability to utilize the 
commitments required by paragraph 
(a)(1)(i) and (ii) of this section in 
determining whether to grant or deny a 
deposit insurance application for the 
U.S. branch or depository institution 
subsidiary. 

(c) The commitment to permit 
examination (including a consent to 
U.S. court jurisdiction and designation 
of agent for service of process) shall be 
signed by an officer of the foreign bank 
who has been so authorized by the 
foreign bank’s board of directors and in 
all instances will be executed in a 
manner acceptable to the FDIC and shall 
be included with the foreign bank’s 
application for insurance. Any of the 
documents that are not in English shall 
be accompanied by an English 
translation.

§ 347.205 Record maintenance. 
The records of each insured branch 

shall be kept as though it were a 
separate entity, with its assets and 
liabilities separate from the other 
operations of the head office, other 
branches or agencies of the foreign bank 
and its subsidiaries or affiliates. Each 
insured branch must keep a set of 
accounts and records in the words and 
figures of the English language that 
accurately reflects the business 
transactions of the insured branch on a 
daily basis. A foreign bank that has 
more than one insured branch in a state 
may treat such insured branches as one 
entity for record-keeping purposes and 
may designate one branch to maintain 
records for all the branches in the state.

§ 347.206 Domestic retail deposit activity 
requiring deposit insurance by U.S. branch 
of a foreign bank. 

(a) Domestic retail deposit activity. To 
initiate or conduct domestic retail 
deposit activity requiring deposit 
insurance protection in any state after 
December 19, 1991, a foreign bank must 
establish one or more insured U.S. bank 
subsidiaries for that purpose. 

(b) Exception. Paragraph (a) of this 
section does not apply to any bank 
organized under the laws of any 

territory of the United States, Puerto 
Rico, Guam, American Samoa, or the 
Virgin Islands, the deposits of which are 
insured by the FDIC pursuant to the 
Federal Deposit Insurance Act. 

(c) Grandfathered insured branches. 
Domestic retail deposit accounts with 
balances of less than $100,000 that 
require deposit insurance protection 
may be accepted or maintained in an 
insured branch of a foreign bank only if 
such branch was an insured branch on 
December 19, 1991. 

(d) Change in ownership of 
grandfathered insured branch. The 
grandfathered status of an insured 
branch may not be transferred, except in 
certain merger and acquisition 
transactions that the FDIC determines 
are not designed, or motivated by the 
desire, to avoid compliance with section 
6(d)(1) of the International Banking Act 
(12 U.S.C. 3104(d)(1)).

§ 347.207 Disclosure of supervisory 
information to foreign supervisors. 

(a) Disclosure by the FDIC. The FDIC 
may disclose information obtained in 
the course of exercising its supervisory 
or examination authority to a foreign 
bank regulatory or supervisory 
authority, if the FDIC determines that 
disclosure is appropriate for bank 
supervisory or regulatory purposes and 
will not prejudice the interests of the 
United States.

(b) Confidentiality. Before making any 
disclosure of information pursuant to 
paragraph (a) of this section, the FDIC 
will obtain, to the extent necessary, the 
agreement of the foreign bank regulatory 
or supervisory authority to maintain the 
confidentiality of such information to 
the extent possible under applicable 
law. The disclosure or transfer of 
information to a foreign bank regulatory 
or supervisory authority under this 
section will not waive any privilege 
applicable to the information that is 
disclosed or transferred.

§ 347.208 Assessment base deductions by 
insured branch. 

Deposits in an insured branch to the 
credit of the foreign bank or any of its 
offices, branches, agencies, or wholly 
owned subsidiaries may be deducted 
from the assessment base of the insured 
branch.

§ 347.209 Pledge of assets. 

(a) Purpose. A foreign bank that has 
an insured branch must pledge assets 
for the benefit of the FDIC or its 
designee(s). Whenever the FDIC is 
obligated under section 11(f) of the 
Federal Deposit Insurance Act (12 
U.S.C. 1821(f)) to pay the insured 
deposits of an insured branch, the assets 
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14 This average must be computed by using the 
sum of the close of business figures for the 30 
calendar days of the most recent calendar quarter, 
ending with and including the last day of the 
calendar quarter, divided by 30. For days on which 

the branch is closed, however, balances from the 
previous business day are to be used in determining 
its average liabilities. The insured branch may 
exclude liabilities to other offices, agencies, 
branches, and wholly owned subsidiaries of the 

foreign bank. The value of the pledged assets must 
be computed based on the lesser of the principal 
amount (par value) or market value of such assets 
at the time of the original pledge and thereafter as 
of the last day of the most recent calendar quarter.

pledged under this section must become 
the property of the FDIC and be used to 
the extent necessary to protect the 
deposit insurance fund. 

(b) Amount of assets to be pledged. 
(1) For a newly insured branch, a 

foreign bank must pledge assets equal to 
at least 5 percent of the liabilities of the 
branch, based on the branch’s projection 

of its liabilities at the end of the first 
three years of its operation. For all other 
insured branches, a foreign bank must 
pledge assets equal to the appropriate 
percentage applicable to the insured 
branch, as determined by reference to 
the risk-based assessment schedule 
contained in this paragraph, of the 

insured branch’s average liabilities for 
the last 30 days of the most recent 
calendar quarter.14

(2) Risk-based assessment schedule. 
The risk-based asset pledge required by 
paragraph (b)(1) will be determined by 
utilizing the following risk-based 
assessment schedule:

Asset maintenance level 
Supervisory risk subgroup 

A* B* C* 

Equal to or Greater than 108% ............................................................................................................... 2 3 4 
Equal to or Greater than 106% ............................................................................................................... 4 5 6 
Less than 106% ....................................................................................................................................... 6 7 8 

*Amount represents percent. 

The appropriate asset pledge percentage 
will be determined based on the 
supervisory risk subgroup and asset 
maintenance level applicable to the 
insured branch. 

(3) Supervisory risk factors. For 
purposes of this section, within each 
asset maintenance group, each 
institution will be assigned to one of 
three subgroups based on consideration 
by the FDIC of supervisory evaluations 
provided by the primary federal 
regulator for the insured branch. The 
supervisory evaluations include the 
results of examination findings by the 
primary federal regulator, as well as 
other information the primary federal 
regulator determines to be relevant. In 
addition, the FDIC will take into 
consideration such other information 
(such as state examination findings, if 
appropriate) as it determines to be 
relevant to the financial condition and 
the risk posed to the deposit insurance 
fund. The three supervisory subgroups 
are: 

(i) Subgroup ‘‘A’’. This subgroup 
consists of financially sound 
institutions with only a few minor 
weaknesses; 

(ii) Subgroup ‘‘B’’. This subgroup 
consists of institutions that demonstrate 
weaknesses which, if not corrected, 
could result in significant deterioration 
of the institution and increased risk of 
loss to the deposit insurance fund; and 

(iii) Subgroup ‘‘C’’. This subgroup 
consists of institutions that pose a 
substantial probability of loss to the 
deposit insurance fund. 

(4) The FDIC may require a foreign 
bank to pledge additional assets or to 
compute its pledge on a daily basis 
whenever the FDIC determines that the 

condition of the foreign bank or the 
insured branch is such that the assets 
pledged under this section will not 
adequately protect the deposit insurance 
fund. In requiring a foreign bank to 
pledge additional assets, the FDIC will 
consult with the primary regulator for 
the insured branch. Among the factors 
to be considered in imposing these 
requirements are the concentration of 
risk to any one borrower or group of 
related borrowers, the concentration of 
transfer risk related to any one country, 
including the country in which the 
foreign bank’s head office is located or 
any other factor the FDIC determines is 
relevant. 

(5) Each insured branch must 
separately comply with the 
requirements of this section. A foreign 
bank which has more than one insured 
branch in a state may, however, treat all 
of its insured branches in the same state 
as one entity and will designate one 
insured branch to be responsible for 
compliance with this section. 

(c) Depository. A foreign bank must 
place pledged assets for safekeeping at 
any depository which is located in any 
state. However, a depository may not be 
an affiliate of the foreign bank whose 
insured branch is seeking to use the 
depository. A foreign bank must obtain 
the FDIC’s prior written approval of the 
depository selected, and such approval 
may be revoked and dismissal of the 
depository required whenever the 
depository does not fulfill any one of its 
obligations under the pledge agreement. 
A foreign bank shall appoint and 
constitute the depository as its attorney 
in fact for the sole purpose of 
transferring title to pledged assets to the 
FDIC as may be required to effectuate 

the provisions of paragraph (a) of this 
section. 

(d) Assets that may be pledged. 
Subject to the right of the FDIC to 
require substitution, a foreign bank may 
pledge any of the kinds of assets listed 
in this paragraph (d); such assets must 
be denominated in United States 
dollars. A foreign bank shall be deemed 
to have pledged any such assets for the 
benefit of the FDIC or its designee at 
such time as any such asset is placed 
with the depository, as follows: 

(1) Negotiable certificates of deposit 
that are payable in the United States and 
that are issued by any state bank, 
national bank, or branch of a foreign 
bank which has executed a valid waiver 
of offset agreement or similar debt 
instruments that are payable in the 
United States and that are issued by any 
agency of a foreign bank which has 
executed a valid waiver of offset 
agreement; provided, that the maturity 
of any certificate or issuance is not 
greater than one year; and provided 
further, that the issuing branch or 
agency of a foreign bank is not an 
affiliate of the pledging bank or from the 
same country as the pledging bank’s 
domicile; 

(2) Treasury bills, interest bearing 
bonds, notes, debentures, or other direct 
obligations of or obligations fully 
guaranteed as to principal and interest 
by the United States or any agency or 
instrumentality thereof; 

(3) Commercial paper that is rated P–
1 or P–2, or their equivalent by a 
nationally recognized rating service; 
provided, that any conflict in a rating 
shall be resolved in favor of the lower 
rating; 
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(4) Banker’s acceptances that are 
payable in the United States and that are 
issued by any state bank, national bank, 
or branch or agency of a foreign bank; 
provided, that the maturity of any 
acceptance is not greater than 180 days; 
and provided further, that the branch or 
agency issuing the acceptance is not an 
affiliate of the pledging bank or from the 
same country as the pledging bank’s 
domicile; 

(5) General obligations of any state of 
the United States, or any county or 
municipality of any state of the United 
States, or any agency, instrumentality, 
or political subdivision of the foregoing 
or any obligation guaranteed by a state 
of the United States or any county or 
municipality of any state of the United 
States; provided, that such obligations 
have a credit rating within the top two 
rating bands of a nationally recognized 
rating service (with any conflict in a 
rating resolved in favor of the lower 
rating);

(6) Obligations of the African 
Development Bank, Asian Development 
Bank, Inter-American Development 
Bank, and the International Bank for 
Reconstruction and Development; 

(7) Notes issued by bank holding 
companies or banks organized under the 
laws of the United States or any state 
thereof or notes issued by United States 
branches or agencies of foreign banks, 
provided, that the notes have a credit 
rating within the top two rating bands 
of a nationally recognized rating service 
(with any conflict in a rating resolved in 
favor of the lower rating) and that they 
are payable in the United States, and 
provided further, that the issuer is not 
an affiliate of the foreign bank pledging 
the note; or 

(8) Any other asset determined by the 
FDIC to be acceptable. 

(e) Pledge agreement. A foreign bank 
shall not pledge any assets unless a 
pledge agreement in form and substance 
satisfactory to the FDIC has been 
executed by the foreign bank and the 
depository. The agreement, in addition 
to other terms not inconsistent with this 
paragraph (e), shall give effect to the 
following terms: 

(1) Original pledge. The foreign bank 
shall place with the depository assets of 
the kind described in paragraph (d) of 
this section, having an aggregate value 
in the amount as required pursuant to 
paragraph (b) of this section. 

(2) Additional assets required to be 
pledged. Whenever the foreign bank is 
required to pledge additional assets for 
the benefit of the FDIC or its designees 
pursuant to paragraph (b)(4) of this 
section, it shall place (within two 
business days after the last day of the 
most recent calendar quarter, unless 

otherwise ordered) additional assets of 
the kind described in paragraph (d) of 
this section, having an aggregate value 
in the amount required by the FDIC. 

(3) Substitution of assets. The foreign 
bank, at any time, may substitute any 
assets for pledged assets, and, upon 
such substitution, the depository shall 
promptly release any such assets to the 
foreign bank; provided, that: 

(i) The foreign bank pledges assets of 
the kind described in paragraph (d) of 
this section having an aggregate value 
not less than the value of the pledged 
assets for which they are substituted 
and certified as such by the foreign 
bank; and 

(ii) The FDIC has not by written 
notification to the foreign bank, a copy 
of which shall be provided to the 
depository, suspended or terminated the 
foreign bank’s right of substitution. 

(4) Delivery of other documents. 
Concurrently with the pledge of any 
assets, the foreign bank will deliver to 
the depository all documents and 
instruments necessary or advisable to 
effectuate the transfer of title to any 
such assets and thereafter, from time to 
time, at the request of the FDIC, deliver 
to the depository any such additional 
documents or instruments. The foreign 
bank shall provide copies of all such 
documents described in this paragraph 
(e)(4) to the appropriate regional 
director concurrently with their delivery 
to the depository. 

(5) Acceptance and safekeeping 
responsibilities of the depository. (i) The 
depository will accept and hold any 
assets pledged by the foreign bank 
pursuant to the pledge agreement for 
safekeeping free and clear of any lien, 
charge, right of offset, credit, or 
preference in connection with any claim 
the depository may assert against the 
foreign bank and shall designate any 
such assets as a special pledge for the 
benefit of the FDIC or its designee. The 
depository shall not accept the pledge of 
any such assets unless, concurrently 
with such pledge, the foreign bank 
delivers to the depository the 
documents and instruments necessary 
for the transfer of title thereto as 
provided in this part. 

(ii) The depository shall hold any 
such assets separate from all other assets 
of the foreign bank or the depository. 
Such assets may be held in book-entry 
form but must at all times be segregated 
on the records of the depository and 
clearly identified as assets subject to the 
pledge agreement. 

(6) Reporting requirements of the 
insured branch and the depository—(i) 
Initial reports. Upon the original pledge 
of assets as provided in paragraph (e)(1) 
of this section: 

(A) The depository shall provide to 
the foreign bank and to the appropriate 
FDIC regional director a written report 
in the form of a receipt identifying each 
asset pledged and specifying in 
reasonable detail with respect to each 
such asset the complete title, interest 
rate, series, serial number (if any), 
principal amount (par value), maturity 
date and call date; and 

(B) The foreign bank shall provide to 
the appropriate regional director a 
written report certified as correct by the 
foreign bank which sets forth the value 
of each pledged asset and the aggregate 
value of all such assets, and which 
states that the aggregate value of all such 
assets is at least equal to the amount 
required pursuant to paragraph (b) of 
this section and that all such assets are 
of the kind described in paragraph (d) 
of this section. 

(ii) Quarterly reports. Within ten 
calendar days after the end of the most 
recent calendar quarter: 

(A) The depository shall provide to 
the appropriate regional director a 
written report specifying in reasonable 
detail with respect to each asset 
currently pledged (including any asset 
pledged to satisfy the requirements of 
paragraph (b)(4) of this section and 
identified as such), as of two business 
days after the end of the most recent 
calendar quarter, the complete title, 
interest rate, series, serial number (if 
any), principal amount (par value), 
maturity date, and call date, provided, 
that if no substitution of any asset has 
occurred during the reporting period, 
the reporting need only specify that no 
substitution of assets has occurred; and 

(B) The foreign bank shall provide as 
of two business days after the end of the 
most recent calendar quarter to the 
appropriate regional director a written 
report certified as correct by the foreign 
bank which sets forth the value of each 
pledged asset and the aggregate value of 
all such assets, which states that the 
aggregate value of all such assets is at 
least equal to the amount required 
pursuant to paragraph (b) of this section 
and that all such assets are of the kind 
described in paragraph (d) of this 
section, and which states the average of 
the liabilities of each insured branch of 
the foreign bank computed in the 
manner and for the period prescribed in 
paragraph (b) of this section. 

(iii) Additional reports. The foreign 
bank shall, from time to time, as may be 
required, provide to the appropriate 
regional director a written report in the 
form specified containing the 
information requested with respect to 
any asset then currently pledged. 

(7) Access to assets. With respect to 
any asset pledged pursuant to the 
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pledge agreement, the depository will 
provide representatives of the FDIC or 
the foreign bank with access (during 
regular business hours of the depository 
and at the location where any such asset 
is held, without other limitation or 
qualification) to all original instruments, 
documents, books, and records 
evidencing or pertaining to any such 
asset.

(8) Release upon the order of the 
FDIC. The depository shall release to the 
foreign bank any pledged assets, as 
specified in a written notification of the 
appropriate regional director, upon the 
terms and conditions provided in such 
notification, including without 
limitation the waiver of any requirement 
that any assets be pledged by the foreign 
bank in substitution of any released 
assets. 

(9) Release to the FDIC. Whenever the 
FDIC is obligated under section 11(f) of 
the Federal Deposit Insurance Act to 
pay insured deposits of an insured 
branch, the FDIC by written certification 
shall so inform the depository; and the 
depository, upon receipt of such 
certification, shall thereupon promptly 
release and transfer title to any pledged 
assets to the FDIC or release such assets 
to the foreign bank, as specified in the 
certification. Upon release and transfer 
of title to all pledged assets specified in 
the certification, the depository shall be 
discharged from any further obligation 
under the pledge agreement. 

(10) Interest earned on assets. The 
foreign bank may retain any interest 
earned with respect to the assets 
currently pledged unless the FDIC by 
written notice prohibits retention of 
interest by the foreign bank, in which 
case the notice shall specify the 
disposition of any such interest. 

(11) Expenses of agreement. The FDIC 
shall not be required to pay any fees, 
costs, or expenses for services provided 
by the depository to the foreign bank 
pursuant to, or in connection with, the 
pledge agreement. 

(12) Substitution of depository. The 
depository may resign, or the foreign 
bank may discharge the depository, 
from its duties and obligations under 
the pledge agreement by giving at least 
60 days written notice thereof to the 
other party and to the appropriate 
regional director. The FDIC, upon 30 
days written notice to the foreign bank 
and the depository, may require the 
foreign bank to dismiss the depository if 
the FDIC in its discretion determines 
that the depository is in breach of the 
pledge agreement. The depository shall 
continue to function as such until the 
appointment of a successor depository 
becomes effective and the depository 
has released to the successor depository 

the pledged assets and documents and 
instruments to effectuate transfer of title 
in accordance with the written 
instructions of the foreign bank as 
approved by the FDIC. The appointment 
by the foreign bank of a successor 
depository shall not be effective until: 

(i) The FDIC has approved in writing 
the successor depository; and 

(ii) A pledge agreement in form and 
substance satisfactory to the FDIC has 
been executed. 

(13) Waiver of terms. The FDIC may 
by written order waive compliance by 
the foreign bank or the depository with 
any term or condition of the pledge 
agreement.

§ 347.210 Asset maintenance. 
(a) An insured branch of a foreign 

bank shall maintain on a daily basis 
eligible assets at an amount not less 
than 106 percent of the insured branch’s 
daily liabilities, exclusive of liabilities 
due to the head office of the foreign 
bank, other branches, agencies, offices, 
or wholly owned subsidiaries. The 
FDIC, after consulting with the primary 
regulator of the insured branch, may 
require that a higher ratio of eligible 
assets be maintained if the financial 
condition of the insured branch 
warrants such action. Among the factors 
which will be considered in requiring a 
higher ratio of eligible assets are the 
concentration of risk to any one 
borrower or group of related borrowers; 
the concentration of transfer risk to any 
one country, including the country in 
which the foreign bank’s head office is 
located; or any other factor the FDIC 
determines is relevant. Eligible assets 
must be payable in United States 
dollars. 

(b) In determining eligible assets for 
the purposes of compliance with 
paragraph (a) of this section, the insured 
branch shall exclude the following: 

(1) Any asset due from the foreign 
bank’s head office, or its other branches, 
agencies, offices or affiliates; 

(2) Any asset classified ‘‘Value 
Impaired,’’ to the extent of the required 
Allocated Transfer Risk Reserves or 
equivalent write down, or ‘‘Loss’’ in the 
most recent state or federal examination 
report; 

(3) Any deposit of the insured branch 
in a bank unless the bank has executed 
a valid waiver of offset agreement; 

(4) Any asset not supported by 
sufficient credit information to allow a 
review of the asset’s credit quality, as 
determined at the most recent state or 
federal examination, as follows: 

(i) Whether an asset has sufficient 
credit information will be a function of 
the size of the borrower and the location 
within the foreign bank of the 

responsibility for authorizing and 
monitoring extensions of credit to the 
borrower. For large, well known 
companies, when credit responsibility is 
located in an office of the foreign bank 
outside the insured branch, the insured 
branch must have adequate 
documentation to show that the asset is 
of good quality and is being supervised 
adequately by the foreign bank. In such 
cases, copies of periodic memoranda 
that include an analysis of the 
borrower’s recent financial statements 
and a report on recent developments in 
the borrower’s operations and 
borrowing relationships with the foreign 
bank generally would constitute 
sufficient information. For other 
borrowers, periodic memoranda must be 
supplemented by information such as 
copies of recent financial statements, 
recent correspondence concerning the 
borrower’s financial condition and 
repayment history, credit terms and 
collateral, data on any guarantors, and 
where necessary, the status of any 
corrective measures being employed; 

(ii) Subsequent to the determination 
that an asset lacks sufficient credit 
information, an insured branch may not 
include the amount of that asset among 
eligible assets until the FDIC determines 
that sufficient documentation exists. 
Such a determination may be made 
either at the next federal examination, 
or upon request of the insured branch, 
by the appropriate regional director; 

(5) Any asset not in the insured 
branch’s actual possession unless the 
insured branch holds title to such asset 
and the insured branch maintains 
records sufficient to enable independent 
verification of the insured branch’s 
ownership of the asset, as determined at 
the most recent state or federal 
examination; 

(6) Any intangible asset; 
(7) Any other asset not considered 

bankable by the FDIC. 
(c) A foreign bank which has more 

than one insured branch in a state may 
treat all of its insured branches in the 
same state as one entity for purposes of 
compliance with paragraph (a) of this 
section and shall designate one insured 
branch to be responsible for maintaining 
the records of the insured branches’ 
compliance with this section. 

(d) Asset maintenance calculations 
required by this rule shall be retained by 
the insured branch until the next federal 
examination.

§ 347.211 Examination of branches of 
foreign banks. 

(a) Frequency of on-site examination. 
Each branch or agency of a foreign bank 
shall be examined on-site at least once 
during each 12-month period (beginning 
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on the date the most recent examination 
of the office ended) by: 

(1) The FRB; 
(2) The FDIC, if an insured branch; 
(3) The OCC, if the branch or agency 

of the foreign bank is licensed by the 
OCC; or 

(4) The state supervisor, if the office 
of the foreign bank is licensed or 
chartered by the state. 

(b) 18-month cycle for certain small 
institutions—(1) Mandatory standards. 
The FDIC may conduct a full-scope, on-
site examination at least once during 
each 18-month period, rather than each 
12-month period as provided in 
paragraph (a) of this section, if the 
insured branch: 

(i) Has total assets of $250 million or 
less; 

(ii) Has received a composite ROCA 
supervisory rating (which rates risk 
management, operational controls, 
compliance, and asset quality) of 1 or 2 
at its most recent examination; 

(iii) Satisfies the requirement of either 
the following paragraph (b)(iii)(A) or 
(B):

(A) The foreign bank’s most recently 
reported capital adequacy position 
consists of, or is equivalent to, Tier 1 
and total risk-based capital ratios of at 
least 6 percent and 10 percent, 
respectively, on a consolidated basis; or 

(B) The insured branch has 
maintained on a daily basis, over the 
past three quarters, eligible assets in an 
amount not less than 108 percent of the 
preceding quarter’s average third party 
liabilities (determined consistent with 
applicable federal and state law) and 
sufficient liquidity is currently available 
to meet its obligations to third parties; 

(iv) Is not subject to a formal 
enforcement action or order by the FRB, 
FDIC, or the OCC; and 

(v) Has not experienced a change in 
control during the preceding 12-month 
period in which a full-scope, on-site 
examination would have been required 
but for this section. 

(2) Discretionary standards. In 
determining whether an insured branch 
that meets the standards of paragraph 
(b)(1) of this section should not be 
eligible for an 18-month examination 
cycle pursuant to this paragraph (b), the 
FDIC may consider additional factors, 
including whether: 

(i) Any of the individual components 
of the ROCA supervisory rating of an 
insured branch is rated ‘‘3’’ or worse; 

(ii) The results of any off-site 
monitoring indicate a deterioration in 
the condition of the insured branch; 

(iii) The size, relative importance, and 
role of a particular insured branch when 
reviewed in the context of the foreign 
bank’s entire U.S. operations otherwise 
necessitate an annual examination; and 

(iv) The condition of the parent 
foreign bank gives rise to such a need. 

(c) Authority to conduct more 
frequent examinations. Nothing in 
paragraphs (a) and (b) of this section 
limits the authority of the FDIC to 
examine any insured branch as 
frequently as it deems necessary.

§ 347.212 FDIC approval to conduct 
activities that are not permissible for federal 
branches. 

(a) Scope. A foreign bank operating an 
insured state branch which desires to 
engage in or continue to engage in any 
type of activity that is not permissible 
for a federal branch, pursuant to the 
National Bank Act (12 U.S.C. 21 et seq.) 
or any other federal statute, regulation, 
official bulletin or circular, written 
order or interpretation, or decision of a 
court of competent jurisdiction, must 
file a written application for permission 
to conduct such activity with the FDIC. 

(b) Exceptions. If the FDIC has already 
determined, pursuant to part 362 of this 
chapter, ‘‘Activities and Investment of 
Insured State Banks,’’ that an activity 
does not present a significant risk to the 
affected deposit insurance fund, no 
application is required under paragraph 
(a) of this section for a foreign bank 
operating an insured branch to engage 
or continue to engage in the same 
activity. 

(c) Agency activities. A foreign bank 
operating an insured state branch is not 
required to submit an application 
pursuant to paragraph (a) of this section 
to engage in or continue engaging in an 
activity conducted as agent if the 
activity is: 

(1) Permissible agency activity for a 
state-chartered bank located in the state 
which the state-licensed insured branch 
of the foreign bank is located; 

(2) Permissible agency activity for a 
state-licensed branch of a foreign bank 
located in that state; and 

(3) Permissible pursuant to any other 
applicable federal law or regulation. 

(d) Conditions of approval. (1) 
Approval of such an application 
required by paragraph (a) of this section 
may be conditioned on the agreement by 
the foreign bank and its insured state 
branch to conduct the activity subject to 
specific limitations, which may include 
pledging of assets in excess of the asset 
pledge and asset maintenance 
requirements contained in §§ 347.209 
and 347.210. 

(2) In the case of an application to 
initially engage in an activity, as 
opposed to an application to continue to 
conduct an activity, the insured state 
branch shall not commence the activity 
until it has been approved in writing by 
the FDIC pursuant to this part and the 

FRB, and any and all conditions 
imposed in such approvals have been 
satisfied. 

(e) Divestiture or cessation. (1) If an 
application for permission to continue 
to conduct an activity is not approved 
by the FDIC or the FRB, the applicant 
shall submit a plan of divestiture or 
cessation of the activity to the 
appropriate regional director. 

(2) A foreign bank operating an 
insured state branch which elects not to 
apply to the FDIC for permission to 
continue to conduct an activity which is 
rendered impermissible by any change 
in statute, regulation, official bulletin or 
circular, written order or interpretation, 
or decision of a court of competent 
jurisdiction shall submit a plan of 
divestiture or cessation to the 
appropriate regional director. 

(3) All plans of divestitures or 
cessation required by this paragraph 
must be completed within one year from 
the date of the disapproval, or within 
such shorter period as the FDIC may 
direct. 

(f) Procedures. Procedures for 
applications under this section are set 
out in § 303.187.

§ 347.213 Establishment or operation of 
noninsured foreign branch. 

(a) A foreign bank may establish or 
operate a state branch, as provided by 
state law, without federal deposit 
insurance whenever: 

(1) The branch only accepts initial 
deposits in an amount of $100,000 or 
greater; or 

(2) The branch meets the criteria set 
forth in §§ 347.214 or 347.215. 

(b) [Reserved]

§ 347.214 Branch established under 
section 5 of the International Banking Act. 

A foreign bank may operate any state 
branch as a noninsured branch 
whenever the foreign bank has entered 
into an agreement with the FRB to 
accept at that branch only those 
deposits as would be permissible for a 
corporation organized under section 
25(a) of the Federal Reserve Act (12 
U.S.C. 611 et seq.) and implementing 
rules and regulations administered by 
the FRB (12 CFR part 211).

§ 347.215 Exemptions from deposit 
insurance requirement. 

(a) Deposit activities not requiring 
insurance. A state branch will not be 
considered to be engaged in domestic 
retail deposit activity that requires the 
foreign bank parent to establish an 
insured U.S. bank subsidiary if the state 
branch accepts initial deposits only in 
an amount of less than $100,000 that are 
derived solely from the following: 
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(1) Individuals who are not citizens or 
residents of the United States at the time 
of the initial deposit; 

(2) Individuals who: 
(i) Are not citizens of the United 

States; 
(ii) Are residents of the United States; 

and 
(iii) Are employed by a foreign bank, 

foreign business, foreign government, or 
recognized international organization; 

(3) Persons (including immediate 
family members of natural persons) to 
whom the branch or foreign bank 
(including any affiliate thereof) has 
extended credit or provided other 
nondeposit banking services within the 
past twelve months or has entered into 
a written agreement to provide such 
services within the next twelve months; 

(4) Foreign businesses, large United 
States businesses, and persons from 
whom an Edge or agreement corporation 
may accept deposits under 12 CFR 
211.6(a)(1); 

(5) Any governmental unit, including 
the United States government, any state 
government, any foreign government 
and any political subdivision or agency 
of any of the foregoing, and recognized 
international organizations; 

(6) Persons who are depositing funds 
in connection with the issuance of a 
financial instrument by the branch for 
the transmission of funds or the 
transmission of such funds by any 
electronic means; and 

(7) Any other depositor, but only if:
(i) The branch’s average deposits 

under this paragraph (a)(7) do not 
exceed one percent of the branch’s 
average total deposits, as calculated 
under paragraph (a)(7)(ii) if this section 
(de minimis exception). 

(ii) For purposes of calculating this 
exception: 

(A) The branch’s average deposits 
under this paragraph and the average 
total deposits must be computed by 
summing the close of business figures 
for each of the last 30 calendar days, 
ending with and including the last day 
of the calendar quarter, and dividing the 
resulting sum by 30; 

(B) For days on which the branch is 
closed, balances from the last previous 
business day are to be used; 

(C) The branch may exclude deposits 
in the branch of other offices, branches, 
agencies or wholly owned subsidiaries 
of the bank to determine its average 
deposits; 

(D) The branch must not solicit 
deposits from the general public by 
advertising, display of signs, or similar 
activity designed to attract the attention 
of the general public; and 

(E) A foreign bank that has more than 
one state branch in the same state may 

aggregate deposits in such branches 
(excluding deposits of other branches, 
agencies or wholly owned subsidiaries 
of the bank) for the purpose of this 
paragraph (a)(7). 

(b) Application for an exemption. (1) 
Whenever a foreign bank proposes to 
accept at a state branch initial deposits 
of less than $100,000 and such deposits 
are not otherwise excepted under 
paragraph (a) of this section, the foreign 
bank may apply to the FDIC for consent 
to operate the branch as a noninsured 
branch. The Board of Directors may 
exempt the branch from the insurance 
requirement if the branch is not engaged 
in domestic retail deposit activities 
requiring insurance protection. The 
Board of Directors will consider the size 
and nature of depositors and deposit 
accounts, the importance of maintaining 
and improving the availability of credit 
to all sectors of the United States 
economy, including the international 
trade finance sector of the United States 
economy, whether the exemption would 
give the foreign bank an unfair 
competitive advantage over United 
States banking organizations, and any 
other relevant factors in making this 
determination. 

(2) Procedures for applications under 
this section are set out in § 303.186. 

(c) Transition period. A noninsured 
state branch may maintain a retail 
deposit lawfully accepted prior to April 
1, 1996 pursuant to regulations in effect 
prior to July 1, 1998: 

(1) If the deposit qualifies pursuant to 
paragraph (a) or (b) of this section; or 

(2) If the deposit does not qualify 
pursuant to paragraph (a) or (b) of this 
section, in the case of a time deposit, no 
later than the first maturity date of the 
time deposit after April 1, 1996.

§ 347.216 Depositor Notification. 
Any state branch that is exempt from 

the insurance requirement pursuant to 
§ 347.215 shall: 

(a) Display conspicuously at each 
window or place where deposits are 
usually accepted a sign stating that 
deposits are not insured by the FDIC; 
and 

(b) Include in bold face conspicuous 
type on each signature card, passbook, 
and instrument evidencing a deposit the 
statement ‘‘This deposit is not insured 
by the FDIC’’; or require each depositor 
to execute a statement which 
acknowledges that the initial deposit 
and all future deposits at the branch are 
not insured by the FDIC. This 
acknowledgment shall be retained by 
the branch so long as the depositor 
maintains any deposit with the branch. 
This provision applies to any negotiable 
certificates of deposit made in a branch 

on or after July 6, 1989, as well as to any 
renewals of such deposits which 
become effective on or after July 6, 1989.

Subpart C—International Lending

§ 347.301 Purpose, authority, and scope. 
Under the International Lending 

Supervision Act of 1983 (12 U.S.C. 3901 
et seq.) (ILSA), the Federal Deposit 
Insurance Corporation prescribes the 
regulations in this subpart relating to 
international lending activities of banks.

§ 347.302 Definitions. 
For the purposes of this subpart: 
(a) Administrative cost means those 

costs which are specifically identified 
with negotiating, processing and 
consummating the loan. These costs 
include, but are not necessarily limited 
to: Legal fees; costs of preparing and 
processing loan documents; and an 
allocable portion of salaries and related 
benefits of employees engaged in the 
international lending function. No 
portion of supervisory and 
administrative expenses or other 
indirect expenses such as occupancy 
and other similar overhead costs shall 
be included. 

(b) Banking institution means an 
insured state nonmember bank. 

(c) Federal banking agencies means 
the Board of Governors of the Federal 
Reserve System, the Office of the 
Comptroller of the Currency, and the 
Federal Deposit Insurance Corporation. 

(d) International assets means those 
assets required to be included in 
banking institutions’ ‘‘Country Exposure 
Report’’ form (FFIEC No. 009). 

(e) International loan means a loan as 
defined in the instructions to the 
‘‘Report of Condition and Income’’ for 
the respective banking institution 
(FFIEC Nos. 031, 032, 033 and 034) and 
made to a foreign government, or to an 
individual, a corporation, or other entity 
not a citizen of, resident in, or organized 
or incorporated in the United States. 

(f) Restructured international loan 
means a loan that meets the following 
criteria: 

(1) The borrower is unable to service 
the existing loan according to its terms 
and is a resident of a foreign country in 
which there is a generalized inability of 
public and private sector obligors to 
meet their external debt obligations on 
a timely basis because of a lack of, or 
restraints on the availability of, needed 
foreign exchange in the country; and 

(2) Either: 
(i) The terms of the existing loan are 

amended to reduce stated interest or 
extend the schedule of payments; or 

(ii) A new loan is made to, or for the 
benefit of, the borrower, enabling the 
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borrower to service or refinance the 
existing debt. 

(g) Transfer risk means the possibility 
that an asset cannot be serviced in the 
currency of payment because of a lack 
of, or restraints on the availability of, 
needed foreign exchange in the country 
of the obligor.

§ 347.303 Allocated transfer risk reserve. 
(a) Establishment of Allocated 

Transfer Risk Reserve. A banking 
institution shall establish an allocated 
transfer risk reserve (ATRR) for 
specified international assets when 
required by the FDIC in accordance with 
this section. 

(b) Procedures and standards—(1) 
Joint agency determination. At least 
annually, the federal banking agencies 
shall determine jointly, based on the 
standards set forth in paragraph (b)(2) of 
this section, the following: 

(i) Which international assets subject 
to transfer risk warrant establishment of 
an ATRR; 

(ii) The amount of the ATRR for the 
specified assets; and 

(iii) Whether an ATRR established for 
specified assets may be reduced. 

(2) Standards for requiring ATRR—(i) 
Evaluation of assets. The federal 
banking agencies shall apply the 
following criteria in determining 
whether an ATRR is required for 
particular international assets: 

(A) Whether the quality of a banking 
institution’s assets has been impaired by 
a protracted inability of public or 
private obligers in a foreign country to 
make payments on their external 
indebtedness as indicated by such 
factors, among others, as whether: 

(1) Such obligors have failed to make 
full interest payments on external 
indebtedness; or 

(2) Such obligors have failed to 
comply with the terms of any 
restructured indebtedness; or 

(3) A foreign country has failed to 
comply with any International Monetary 
Fund or other suitable adjustment 
program; or 

(B) Whether no definite prospects 
exist for the orderly restoration of debt 
service. 

(ii) Determination of amount of 
ATRR. (A) In determining the amount of 
the ATRR, the federal banking agencies 
shall consider: 

(1) The length of time the quality of 
the asset has been impaired; 

(2) Recent actions taken to restore 
debt service capability; 

(3) Prospects for restored asset 
quality; and 

(4) Such other factors as the federal 
banking agencies may consider relevant 
to the quality of the asset. 

(B) The initial year’s provision for the 
ATRR shall be ten percent of the 
principal amount of each specified 
international asset, or such greater or 
lesser percentage determined by the 
federal banking agencies. Additional 
provision, if any, for the ATRR in 
subsequent years shall be fifteen percent 
of the principal amount of each 
specified international asset, or such 
greater or lesser percentage determined 
by the federal banking agencies. 

(3) FDIC notification. Based on the 
joint agency determinations under 
paragraph (b)(1) of this section, the FDIC 
shall notify each banking institution 
holding assets subject to an ATRR: 

(i) Of the amount of the ATRR to be 
established by the institution for 
specified international assets; and 

(ii) That an ATRR established for 
specified assets may be reduced. 

(c) Accounting treatment of ATRR—
(1) Charge to current income. A banking 
institution shall establish an ATRR by a 
charge to current income and the 
amounts so charged shall not be 
included in the banking institution’s 
capital or surplus. 

(2) Separate accounting. A banking 
institution shall account for an ATRR 
separately from the Allowance for Loan 
and Lease Losses, and shall deduct the 
ATRR from ‘‘gross loans and leases’’ to 
arrive at ‘‘net loans and leases.’’ The 
ATRR must be established for each asset 
subject to the ATRR in the percentage 
amount specified. 

(3) Consolidation. A banking 
institution shall establish an ATRR, as 
required, on a consolidated basis. For 
banks, consolidation should be in 
accordance with the procedures and 
tests of significance set forth in the 
instructions for preparation of 
Consolidated Reports of Condition and 
Income (FFIEC Nos. 031, 032, 033 and 
034). 

(4) Alternative accounting treatment. 
A banking institution need not establish 
an ATRR if it writes down in the period 
in which the ATRR is required, or has 
written down in prior periods, the value 
of the specified international assets in 
the requisite amount for each such asset. 
For purposes of this paragraph (c)(4), 
international assets may be written 
down by a charge to the Allowance for 
Loan and Lease Losses or a reduction in 
the principal amount of the asset by 
application of interest payments or 
other collections on the asset; provided, 
that only those international assets that 
may be charged to the Allowance for 
Loan and Lease Losses pursuant to 
generally accepted accounting 
principles may be written down by a 
charge to the Allowance for Loan and 
Lease Losses. However, the Allowance 

for Loan and Lease Losses must be 
replenished in such amount necessary 
to restore it to a level which adequately 
provides for the estimated losses 
inherent in the banking institution’s 
loan and lease portfolio. 

(5) Reduction of ATRR. A banking 
institution may reduce an ATRR when 
notified by the FDIC or, at any time, by 
writing down such amount of the 
international asset for which the ATRR 
was established.

§ 347.304 Accounting for fees on 
international loans. 

(a) Restrictions on fees for 
restructured international loans. No 
banking institution shall charge, in 
connection with the restructuring of an 
international loan, any fee exceeding the 
administrative cost of the restructuring 
unless it amortizes the amount of the fee 
exceeding the administrative cost over 
the effective life of the loan. 

(b) Accounting treatment. Subject to 
paragraph (a) of this section, banking 
institutions shall account for fees on 
international loans in accordance with 
generally accepted accounting 
principles.

§ 347.305 Reporting and disclosure of 
international assets. 

(a) Requirements. (1) Pursuant to 
section 907(a) of ILSA, a banking 
institution shall submit to the FDIC, at 
least quarterly, information regarding 
the amounts and composition of its 
holdings of international assets. 

(2) Pursuant to section 907(b) of ILSA, 
a banking institution shall submit to the 
FDIC information regarding 
concentrations in its holdings of 
international assets that are material in 
relation to total assets and to capital of 
the institution, such information to be 
made publicly available by the FDIC on 
request. 

(b) Procedures. The format, content 
and reporting and filing dates of the 
reports required under paragraph (a) of 
this section shall be determined jointly 
by the federal banking agencies. The 
requirements to be prescribed by the 
federal banking agencies may include 
changes to existing forms (such as 
revisions to the Country Exposure 
Report, Form FFIEC No. 009) or such 
other requirements as the federal 
banking agencies deem appropriate. The 
federal banking agencies also may 
determine to exempt from the 
requirements of paragraph (a) of this 
section banking institutions that, in the 
federal banking agencies’ judgment, 
have de minimis holdings of 
international assets. 

(c) Reservation of Authority. Nothing 
contained in this subpart shall preclude 
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the FDIC from requiring from a banking 
institution such additional or more 
frequent information on the institution’s 
holdings of international assets as the 
agency may consider necessary.

By order of the Board of Directors.

Dated at Washington, DC, this 28th day of 
June, 2004.

Federal Deposit Insurance Corporation. 
Valerie J. Best, 
Assistant Executive Secretary.
[FR Doc. 04–15757 Filed 7–16–04; 8:45 am] 
BILLING CODE 6714–01–P

VerDate jul<14>2003 17:23 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00029 Fmt 4701 Sfmt 4702 E:\FR\FM\19JYP2.SGM 19JYP2



Monday,

July 19, 2004

Part III

Department of the 
Interior
Bureau of Indian Affairs 

25 CFR Part 170 
Indian Reservation Roads Program; Final 
Rule

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00001 Fmt 4717 Sfmt 4717 E:\FR\FM\19JYR2.SGM 19JYR2



43090 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs 

25 CFR Part 170 

RIN 1076–AE17 

Indian Reservation Roads Program

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Final rule.

SUMMARY: This final rule establishes 
policies and procedures governing the 
Indian Reservation Roads (IRR) 
Program. The IRR Program is a part of 
the Federal Lands Highway Program 
established to address transportation 
needs of tribes. The program is jointly 
administered by the Bureau of Indian 
Affairs (BIA) and Federal Highway 
Administration’s (FHWA) Federal Lands 
Highway (FLH) Office. It expands 
transportation activities available to 
tribes and tribal organizations and 
provides guidance for planning, 
designing, constructing, and 
maintaining transportation facilities. It 
also establishes a funding distribution 
methodology called the Tribal 
Transportation Allocation Methodology 
(TTAM). The TTAM includes a factor 
for allocating IRR Program funds based 
on the relative needs of tribes and 
reservation or tribal communities for 
transportation assistance. It also 
addresses the administrative capacities 
of, and challenges faced by, various 
tribes including the cost of road 
construction, geographic isolation, and 
difficulty in maintaining all weather 
access to essential resources and 
services. The TTAM provides funding 
for Indian Reservation Roads High 
Priority Projects that would not 
otherwise have sufficient funding; and 
makes available a minimum allocation 
to tribes if funding levels are sufficient.
DATES: Effective Date: October 1, 2004.
ADDRESSES: LeRoy Gishi, Chief, Division 
of Transportation, Bureau of Indian 
Affairs, 1951 Constitution Avenue, NW., 
MS–320–SIB, Washington, DC 20240, 
Telephone 202–513–7711 or Fax 202–
208–4696.
SUPPLEMENTARY INFORMATION: 

I. Background 

What Information Does This Section 
Address? 

This section addresses: 
• The Transportation Equity Act for 

the 21st Century (TEA–21), Public Law 
(Pub. L.) 105–178; 

• The IRR Program; 
• Publication of the NPRM; 
• Public comments. 

What Is the Transportation Equity Act 
for the 21st Century? 

The Transportation Equity Act for the 
21st Century (TEA–21), Pub. L. 105–
178, 112 Stat. 107, signed into law in 
1998, is a broad-based statute that 
authorizes and expands the use of 
Federal Highway Trust funds through 
fiscal year 2003. Congress has extended 
TEA–21 and authorized the use of 
Federal Highway Trust funds into fiscal 
year 2004. A new transportation 
authorization bill is currently before 
Congress. 

TEA–21 contained several provisions 
that directly affect the Indian 
Reservation Roads (IRR) program. TEA–
21:

• Authorized $1.6 billion for the IRR 
Program for fiscal years 1998–2003; 

• Provided that an Indian tribal 
government may request to enter into 
contracts or agreements under the 
Indian Self-Determination and 
Education Assistance Act (ISDEAA), 
Pub. L. 93–638, as amended, for IRR 
Program roads and bridges; 

• Established the Indian Reservation 
Roads Bridge Program (IRRBP), codified 
at 23 U.S.C. 202 (d)(3)(B) under which 
a minimum of $13 million of IRR 
Program funds was set aside for a 
nationwide priority program for 
improving deficient IRR bridges. (On 
May 8, 2003, the Federal Highway 
Administration published a final rule 
for the IRR bridge program (68 FR 
24642, now found at 23 CFR 661); and 

• Required negotiated rulemaking 
between representatives of Indian tribes 
and the Federal Government 
(Department of the Interior (DOI) and 
Department of Transportation (DOT)) to 
develop IRR Program procedures and a 
funding formula to distribute IRR 
Program funds. 

What Is the Indian Reservation Roads 
Program? 

The Indian Reservation Roads (IRR) 
Program is a part of the Federal Lands 
Highway Program established in 23 
U.S.C. 204 to address transportation 
needs of tribes. The program is jointly 
administered by the Bureau of Indian 
Affairs (BIA) and Federal Highway 
Administration’s (FHWA) Federal Lands 
Highway (FLH) Office. The IRR Program 
was established on May 26, 1928, by 
Pub. L. 520, 25 U.S.C. 318(a). It 
authorized the Secretary of Agriculture 
(which had responsibility for Federal 
roads at that time) to cooperate with 
state highway agencies and DOI to 
survey, construct, reconstruct, and 
maintain Indian reservation roads 
serving Indian lands. In 1982, under the 
Surface Transportation Assistance Act 

of 1982 (STAA), Pub. L. 97–424, 
Congress created the Federal Lands 
Highway Program (FLHP). This 
coordinated program addresses access 
needs to and within Indian and other 
Federal lands. The IRR Program is a 
funding category of this program. STAA 
expanded the IRR system to include 
tribally-owned public roads as well as 
state and county-owned roads. Each 
fiscal year FHWA determines the 
amount of funds available for 
construction. The BIA works with tribal 
governments and tribal organizations to 
develop an annual priority program of 
construction projects which is 
submitted to FHWA for approval based 
on available funding. FHWA allocates 
funds to BIA which distributes them for 
IRR projects on or near Indian 
reservations according to the annual 
approved priority program of projects 
(for further background information on 
the IRR Program see 67 FR 51328, 
August 7, 2002). The duties and 
responsibilities of BIA and FHWA are 
described in a Memorandum of 
Agreement between the two agencies. 

What Is the Purpose of the IRR Program? 
The purpose of the IRR Program is to 

provide safe and adequate 
transportation and public road access to 
and within Indian reservations, Indian 
lands, and communities for Indians and 
Alaska Natives, visitors, recreational 
users, resource users, and others, while 
contributing to economic development, 
self-determination, and employment of 
Indians and Alaska Natives. As of 
October 2003, the IRR system consisted 
of approximately 25,700 miles of BIA 
and tribally-owned public roads and 
38,000 miles of state, county, and local 
government public roads. 

How Is the IRR Program Funded? 
From the DOT appropriation, FHWA 

reserves an amount specified in 23 
U.S.C. 204 or in the DOT annual 
appropriations act. BIA and FHWA 
jointly administer the distribution of 
IRR Program funds under applicable 
laws and regulations. 

Where Is Information on the TEA–21 
Negotiated Rulemaking Process Found? 

Information on the TEA–21 
Negotiated Rulemaking process is found 
at 67 FR 51328, August 7, 2002. 

How Did the Department Handle Public 
Comments to the Notice of Proposed 
Rulemaking (NPRM)? 

The NPRM, published August 7, 2002, 
provided for a 60-day comment period 
which was extended an additional 30 
days to November 7, 2002. The DOT’s 
Dockets Management Facility received

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00002 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43091Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

electronic and written comments and 
posted them on its Web site at http://
dms.dot.gov. We received responses 
from 1586 commenters. Most responses 
contained more than one comment on a 
variety of issues in the NPRM. At the 
close of the public comment period, DOI 
contracted with the U.S. Forest Service’s 
Content Analysis Team to compile, 
organize, and summarize the public 
comments. The TEA–21 Negotiated 
Rulemaking Committee (Committee) 
reconvened in February and March, 
2003, to review and consider the 
comment summation and make 
recommendations for the final rule 
based on public comments. All 
comments were carefully considered. 

Some commenters made 
recommendations for changes that were 
not accepted or not acted upon for 
various reasons (such as requests for 
unnecessary detail, unclear requests, 
requests or comments that were 
unresponsive to the proposed rule or 
comments that were beyond the scope 
of the rule). Some commenters made 
statements of opinion or position, but 
requested or indicated no changes. 
Several commenters discussed issues 
that were the responsibility of other 
government entities and were therefore 
beyond the authority of the Secretary of 
the Interior to change. We did not adopt 
these changes. Some commenters 
requested modifications that required 
additional statutory authority and their 
comments could not be adopted. A few 
commenters made suggestions for 
grammatical and organizational changes 
which were adopted.

The Committee either accepted 
comments, accepted comments with 
modification(s), or rejected comments. 
DOI reviewed the Committee’s 
recommendations on the public 
comments for the final rule. The 
discussion of changes from the NPRM to 
this final rule included in this preamble 
reflect major substantive public 
comments received on the NPRM. The 
full public comment compilation and 
summation report is available at http:/
/www.dot.gov. or by contacting the 
Chief, Division of Transportation, 
Bureau of Indian Affairs, at the address 
provided in the ADDRESSES section of 
this preamble. 

In addition to changes the Committee 
made based on public comments, DOI 
reviewed the rule for legal and policy 
issues and edited the rule for clarity, 
conciseness, and Federal Register 
format. Some sections were combined or 
rearranged and others were revised 
under Departmental or Federal Register 
requirements. Where questions and 
answers were found not to be entirely 
consistent in language, we revised them 

for consistency. We also made editorial 
and substantive changes to clarify or 
correct errors or omissions in the 
NPRM. These include changes to 
Subpart C—Indian Reservation Roads 
Program Funding. Because the funding 
methodology is central to this rule it 
was essential that DOI thoroughly 
understand the details and ultimate 
purpose of the tribally-proposed TTAM 
in order to implement it. On two 
separate occasions we verified the intent 
of the tribally-proposed TTAM with 
tribal committee representatives. Based 
on the verification of intent from the 
Committee and on public comments, we 
found errors in the data contained in the 
tables and appendices for Subpart C. 
The proposed funding model (the 
simplified approach) was the 
mathematical model published in the 
NPRM. This model was mathematically 
incomplete because it did not account 
for all possible combinations for use of 
eligible data. Because this distribution 
of data affected all tribes, the TTAM 
could not be implemented with the 
existing data. We corrected data errors 
and edited tables to make them 
consistent with Subpart C and to ensure 
implementation of the TTAM. We did 
not change defaults and items that tribal 
representatives negotiated. We made 
substantive changes in the IRRHPP 
sections because they were internally 
inconsistent. For example, the time 
lines for IRRHPP applications and 
approvals were inconsistent with 
availability of funding from FHWA. The 
TTAM published in this final rule 
reflects the intent of the proposed 
funding methodology developed under 
negotiated rulemaking. 

Key Areas of Disagreement 

The NPRM Preamble contained Key 
Areas of Disagreement upon which the 
TEA–21 Negotiated Rulemaking 
Committee was unable to reach 
consensus. For each of the disagreement 
items the tribal and Federal sides 
presented their views, followed by their 
respective proposed questions and 
answers on those issues in the NPRM. 
The Administrative Procedure Act 
requires notice and comment on 
proposed rules which necessitates 
including the disagreement item 
questions and answers in the NPRM. We 
included the Federal version of the 
questions and answers for disagreement 
items in the appropriate subparts of the 
NPRM for comment. In addition, for 
easy reference within the NPRM 
preamble, we listed the section numbers 
where we inserted the Federal proposed 
sections for each of the sections on 
disagreement items. 

During consideration of the public 
comments, the tribal and Federal 
representatives discussed the 
disagreement items and, based on 
public comments, resolved six areas of 
disagreement from the NPRM. The 
Committee made recommendations for 
changes on these in the final rule and 
DOI adopted them, revising the relevant 
sections in the final rule. A discussion 
of the resolution of disagreement items 
is found below.

Committee Recommendations To 
Resolve Disagreement Items 

Based on discussions of public 
comments, the tribal and Federal sides 
were able to resolve several 
disagreement items. Based on those 
agreements, the Committee made 
recommendations to the Secretary for 
resolving the following disagreement 
items. The section numbers cited below 
refer to the section numbers in the 
NPRM. See the Conversion Table for the 
section numbers in the final rule. 

The first area of disagreement 
resolved is ‘‘Eligibility’’ in subpart B 
(§ 170.116). The disagreement issue was 
whether BIA or FHWA should make the 
determination on new proposed uses of 
IRR Program funds and the time period 
for BIA or FHWA to review any 
submission for a proposed new use. The 
Federal position was that FHWA 
approval was required for any new 
proposed use of IRR Program funds with 
a 60-day time period for review. The 
tribal position was that only BIA 
approval was required and the time for 
review should be shortened. The 
compromise, which is reflected in the 
new section (§ 170.117), requires that 
tribes send requests for new proposed 
uses of IRR Program funds only to BIA 
for approval and send copies of the 
requests to the FHWA. Also, by 
agreement of the tribal and Federal 
sides, we changed the time for review of 
any proposed new use of IRR Program 
funds from 60 days to 45 days. 

The second area of disagreement 
resolved is ‘‘Updating the IRRTIP’’ in 
subpart D (§ 170.420). The issue 
involved how often Transportation 
Improvement Plans (TIPs) are updated. 
The tribal position recommended that 
updates to the IRRTIP occur on a 
quarterly basis and that BIA complete 
the updating process 45 days from date 
of receipt. The Federal side proposed 
that BIA submit TIP updates to FHWA 
on an annual basis only. The matter was 
resolved by providing clear definitions 
for and distinctions between an annual 
IRRTIP update and an IRRTIP 
amendment and including the time for 
BIA response. The final rule includes 
the following provisions: BIA updates
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the IRRTIP annually so that it can be 
approved and distributed near the 
beginning of the fiscal year; at any time 
during the fiscal year, until July 15, the 
tribe may request an amendment to its 
approved IRRTIP; and, if BIA receives 
amendments after July 15, the 
amendments are incorporated into the 
following fiscal year IRRTIP update. In 
addition, the final rule includes the 
following: BIA Regional Offices must 
now review all information a tribe 
submits and provide a Regional 
response within 45 days; and if the 
proposed TIP amendment includes the 
addition of a project not listed on the 
current approved IRRTIP, the tribe must 
submit the proposed amendment to 
FHWA for approval. The change 
emphasizes tribes’ annually updating 
the current three-year approved IRRTIP, 
while also allowing tribes to amend 
IRRTIPs throughout the year, if 
necessary. 

The third area of disagreement 
resolved is ‘‘Plans, Specifications, and 
Estimate (PS&E) Approval Authority’’ in 
subpart D (§§ 170.480–481). The tribal 
and Federal sides disagreed on whether 
a tribe may assume the review and 
approval responsibility for PS&Es. 
During consideration of the public 
comments the tribal and Federal sides 
agreed on how to allow tribes to assume 
the review and approval authority. The 
final rule reflects the agreement in the 
PS&E sections by providing that a tribe 
may review and approve PS&Es for IRR-
funded projects under certain 
circumstances where the function is 
included in the tribe’s self-
determination contract or self-
governance agreement, or where the 
tribe is the owner of or is responsible for 
maintaining the transportation facility. 
The final rule also provides that for BIA-
owned or tribally-owned transportation 
facilities, a tribe may assume 
responsibility to review and approve 
PS&E packages under a self-
determination or self-governance 
agreement if the tribe provides 
assurances that a licensed professional 
engineer will review and certify that the 
PS&Es meet or exceed design health and 
safety standards referenced in the 
regulation. Also, an additional licensed 
professional engineer must perform a 
second level review at no less than 95 
percent completion of the PS&E 
package. For a facility maintained by a 
public authority other than BIA or a 
tribe, in addition to satisfying the 
requirements set forth above (with 
limited exceptions), that other public 
authority will be provided an 
opportunity to review and approve the 
PS&E package when it is at least 75 

percent, but not more than 95 percent 
complete. 

The fourth area of disagreement 
resolved is ‘‘IRR Construction Project 
Reports’’ in subpart D (§§ 170.485–489). 
The tribal and Federal sides agreed, 
based on public comments, how to 
regulate IRR construction project 
closeouts. The final rule provides clear 
roles and responsibilities for all affected 
parties, i.e., the Secretary; the tribe; BIA; 
and the facility owner, for: project 
inspection; closeout; audit; acceptance, 
and, the requirements for each process. 

The fifth area of disagreement 
resolved is ‘‘Contents of Rights-of-Way 
Documents’’ in subpart D (§§ 170.500–
502). The issue is whether 25 CFR part 
169 is the appropriate authority for 
tribal IRR’s over Indian lands. While 
there was some agreement between the 
tribal and Federal sides on the 
minimum content required in a right-of-
way document, there was disagreement 
over the applicability of 25 CFR part 169 
without appropriate qualifications for 
tribal IRR’s over Indian lands. The tribal 
and Federal sides agreed, however, that 
relying on 25 CFR part 169 as the only 
reference for rights-of-way over Indian 
lands was not appropriate since tribes 
are not required to obtain rights-of-way 
when constructing IRRs across their 
own reservations. Both sides agreed that 
new language is necessary to make the 
distinctions clear about when 25 CFR 
applies to obtaining rights-of-way. 
However, adding new language to 25 
CFR part 169 requires public notice and 
comment, and both sides agreed to 
delete the reference to 25 CFR part 169 
in this rule. Therefore, 25 CFR part 169 
remains the applicable regulation in 
certain circumstances for third parties’ 
obtaining rights-of-way across Indian 
lands, but it is not referenced in the 
final rule. 

The sixth area of disagreement 
resolved is ‘‘Content of Stewardship 
Agreements’’ in subpart F (§§ 170.701–
705). Because the tribal and Federal 
sides agreed to revise the sections on 
PS&E package approval in the final rule, 
the sections on Stewardship Agreements 
are no longer applicable and we have 
deleted them. 

Areas of Disagreement With No 
Committee Recommendation 

The Committee was not able to 
resolve the key area of disagreement, 
‘‘General Issues’’ in subpart A in the 
NPRM. The disagreement on availability 
of funds between the tribal and Federal 
sides on this subject is an issue of 
statutory interpretation. The tribal side’s 
position is that TEA–21 requires that all 
IRR Program funds be made available 
under the requirements of the Indian 

Self-Determination and Education 
Assistance Act (ISDEAA). The Federal 
version is that under TEA–21, 
specifically section 1115(b) not all funds 
are required to be made available, but 
all funds that are made available must 
be made available in accordance with 
the requirements of ISDEAA. Many 
commenters supported the tribal view, 
however, the tribal and Federal 
Committee members were not able to 
resolve the disagreement over statutory 
interpretation. We have retained the 
Federal questions and answers for this 
item.

One of the key areas of disagreement, 
‘‘Self-Governance Compacts’’ in subpart 
H was not resolved after consideration 
of the comments. The disagreement 
centers around the right to assume 
individual projects or, alternatively, an 
entire program comprised of individual 
projects. Commingled in this issue of 
disagreement are issues of the 6 percent 
Program Management and Oversight 
(PM&O) funding and issues of using 
project funds for Federal 
responsibilities. The authority for the 6 
percent PM&O funding is the language 
in the annual DOI Appropriations Act. 
The authority for using project funds for 
Federal project responsibilities is 
ISDEAA language which mandates that 
the Secretary must assure health and 
safety in all projects. For the latter, the 
Federal side’s position is that certain 
requirements apply to projects 
individually regardless of whether one 
or more projects are assumed 
collectively as a program. Thus, the 
tribal side’s approach of eliminating 
Federal access to project funds to carry 
out project responsibilities would 
jeopardize the Federal Government’s 
obligation to assure health and safety for 
individual construction projects. In 
addition, the tribal side’s view would 
eliminate the Secretary’s statutory right 
to use the 6 percent Program 
Management and Oversight funding, as 
needed. In other words, whether 
projects are assumed individually or 
collectively, the Federal side interprets 
ISDEAA as requiring the Secretary to 
assure health and safety for all 
construction. Many commenters 
supported the tribal view, but none 
presented a legal right to ignore the 
Secretary’s discretion to use up to 6 
percent of Program Management and 
Oversight funding or to ignore the 
Secretary’s right to use project funds to 
carry out the Secretary’s health and 
safety responsibilities under ISDEAA. 
Therefore, in the final rule we have 
retained the Federal questions and 
answers for this item. 

Another key area of disagreement that 
was not resolved was ‘‘Arbitration
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Provisions’’ in subpart H (§§ 170.941–
952). Essentially, the tribal side elects to 
chose Alternative Dispute Resolution 
(ADR) procedures at their option. The 
Federal version is that ISDEAA and its 
implementing regulations for Indian 
self-determination contracts and self-
governance agreements require that 
certain dispute procedures be utilized, 
but that ADR may be used only when 
both parties agree. For example, the 
Contract Disputes Act (CDA) is 
incorporated into ISDEAA and requires 
its own procedures once a contract or 
agreement is executed. While ADR may 
be used as an alternative, it is only 
appropriate when both parties agree. 
The tribal position would allow ADR 
unilaterally and solely at the tribe’s 
option. Thus, with the tribal side’s 
approach, a dispute could remain 
perpetually unresolved or as long as the 
tribe chooses. Many comments 
supported the tribal view, however, no 
commenters presented a legal basis to 
depart from the requirements of 
ISDEAA. We resolved this disagreement 
by retaining the Federal questions and 
answers for this item, with a 
modification. The modification adds 
‘‘for non-construction activities’’ to 
§ 170.941(c) to make clear that the 
Model Contract section of ISDEAA does 
not apply to construction activities. 

Areas of Disagreement That Are Outside 
the Scope of Rulemaking 

The Department found four of the Key 
Areas of Disagreement, ‘‘Advance 
Funding’’ in subpart E (§§ 170.614–618), 
‘‘Contractibility and Compactibility of 
TEA–21 Programs’’ in subpart E 
(§§ 170.600–636), ‘‘Availability of 
Contract Support Funding’’ in subpart E 
(§§ 170.635–636), and ‘‘Savings’’ in 
subpart E (§ 170.620) to be outside the 
scope of this rulemaking. The 
discussion of these areas was included 
in the NPRM Preamble, however, so that 
the public would be aware of the 
Committee’s discussions on these areas. 
We made no changes to the questions 
and answers pertaining to these issues 
in the NPRM. 

Discussion of Public Comments 
The discussion of comments below is 

keyed to specific sections of the NPRM, 
including subparts and subheadings. 
Only major, substantive public 
comments are discussed below. In some 
instances, several commenters are 
represented as one comment—having 
made similar or identical comments. 
Grammatical changes, minor wording 
revisions, and other purely style-
oriented comments are not discussed; 
however, changes to the final rule 
reflect such public comments. The 

section number references are to the 
final rule. 

Subpart A—Policies, Applicability, and 
Definitions 

Comment: Change the term ‘‘tribal 
contractor’’ to ‘‘tribal government’’ as 
this is a more appropriate term with 
respect to Indian self-determination and 
tribal self-governance. 

Response: A change throughout the 
final rule has been made to refer to 
‘‘Indian tribe or tribal organization’’ 
rather than tribal contractor, where 
applicable, for consistency with the 
Indian Self-Determination and 
Education Assistance Act (ISDEAA). 

Comment: Language should be 
included that would indicate that tribes 
be included in the development of 
policies, consistent with Federal rules 
and regulations. 

Response: Language was added to 
indicate that the development of 
policies would be ‘‘in consultation with 
Indian tribes.’’ 

Comment: The rule should indicate 
that where different from ISDEAA, the 
IRR Program regulations should serve to 
advance—rather than retard—the 
Federal Government’s policy of 
increasing tribal autonomy and 
discretion of this program. 

Response: Language has been added 
that ‘‘Where this part differs from 
provisions in the Indian Self-
Determination and Education 
Assistance Act of 1975 (ISDEAA), this 
part should advance the policy of 
increasing tribal autonomy and 
discretion in program operation.’’ 
(§ 170.2(b)) 

Comment: Tribes should only have to 
follow those IRR Program Policy and 
Guidance manuals and directives which 
are consistent with the regulations in 
this part and 25 CFR parts 900 and 
1000. Tribes should not have to abide by 
any unpublished requirements, 
guidelines, manuals, or policy directives 
of the Secretary, unless otherwise 
required by law. 

Response: This change was made and 
is reflected in § 170.3. 

Comment: Delete the term ‘‘Act’’ and 
refer only to the Indian Self-
Determination and Education Act 
(ISDEAA). 

Response: Reference is made to 
ISDEAA and ‘‘Act’’ is removed from the 
text of the rule. 

Comment: Delete the term ‘‘Compact’’ 
and refer instead to ‘‘self-governance 
agreement.’’ 

Response: Reference is made to ‘‘self-
governance agreement’’ only and the 
term ‘‘compact’’ is deleted. 

Comment: In the definition of the 
term ‘‘construction,’’ delete ‘‘highway’’ 

and add ‘‘IRR Program transportation 
facility.’’ 

Response: The reference to ‘‘highway’’ 
was changed to ‘‘IRR Program 
transportation facility.’’ 

Comment: A construction contract is 
not a project. The term ‘‘Construction 
Contract’’ should be rewritten by 
inserting ‘‘contract for a’’ and deleting 
‘‘or’’ after ‘‘self-determination.’’ Items 
(1), (2) and (3) are inaccurate and 
unneeded. 

Response: Under ISDEAA a 
construction contract is defined as a 
project. ‘‘Contract for a’’ was added and 
‘‘or’’ was deleted after ‘‘self-
determination.’’ Items (1), (2) and (3) 
remain in the rule to clarify restrictions. 
(§ 170.5)

Comment: Delete the term ‘‘Contract’’ 
since this is unnecessary when all types 
of contracts are otherwise explained by 
reference and within the context of the 
rule. 

Response: ‘‘Or a procurement 
document issued under Federal or tribal 
procurement acquisition regulations’’ 
was added to the definition of 
‘‘Contract.’’ (§ 170.5) 

Comment: The term ‘‘governmental 
subdivision of a tribe’’ should be clearly 
(and narrowly) defined. 

Response: The term ‘‘governmental 
subdivision of a tribe’’ is added and 
defined to be ‘‘the unit of a federally-
recognized tribe which is authorized to 
participate in the IRR Program activity 
on behalf of the tribe.’’ (§ 170.5) 

Comment: Add the term ‘‘Indian 
Reservation Road (IRR)’’ to the 
definitions section. 

Response: The term ‘‘Indian 
Reservation Road (IRR),’’ as it is defined 
under 23 U.S.C. 101(a), has been added 
to the definitions section. (§ 170.5) 

Comment: Add the term ‘‘IRR 
Program Management Funds’’ to the 
definitions section. 

Response: The term ‘‘IRR Program 
Management and Oversight Funds’’ has 
been added to the definitions in subpart 
A, § 170.5 to mean ‘‘those funds 
authorized by Congress in the annual 
appropriations acts to pay the cost of 
performing IRR Program management 
activities.’’ 

Comment: Delete the reference to ‘‘up 
to 2 percent planning funds’’ and 
substitute a reference to planning funds 
authorized under 23 U.S.C. 204(j) to 
cover any future legislative language. 

Response: The reference to planning 
funds authorized under 23 U.S.C. 204(j) 
or ‘‘tribal transportation planning 
funds’’ was substituted. ‘‘Tribal 
transportation planning funds’’ is 
defined in subpart A, § 170.5. 

Comment: Within the term 
‘‘Rehabilitation,’’ reference should be
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made to all work, rather than just to 
major work. Rehabilitation is not 
confined only to bridge work. 

Response: The term ‘‘Rehabilitation’’ 
references transportation facilities, 
rather than only bridges, and does not 
refer only to major work. (§ 170.5) 

Comment: The term ‘‘Transportation 
Improvement Program (TIP)’’ should be 
better defined. 

Response: The term ‘‘TIP’’ has been 
deleted and the definitions of TTIP, 
IRRTIP, and STIP are included in the 
definitions in subpart A, § 170.5. 

Subpart B—Indian Reservation Roads 
Program Policy and Eligibility 

Consultation, Collaboration, 
Coordination 

Comment: Properly identify the 
Community Development 
Administration funds as being ‘‘USDA 
Rural Development’’ funds and 
reference the appropriate authority 
under the ‘‘Federal Transit 
Administration.’’ 

Response: These references were 
made in the final rule. (§ 170.105) 

Comment: The rule should spell out 
the obligations of the States, MPOs, 
RPOs, and local governments to consult 
with tribes about planning for tribal 
transportation projects, including 
regionally significant projects. 

Response: No change was made to the 
final rule as the obligations of these 
parties are clearly referenced in 23 
U.S.C. and are incumbent upon all 
parties dealing with tribal transportation 
projects. 

Eligible Uses of IRR Program Funds 

Comment: Appendix A to subpart B 
should reflect the use of indirect cost in 
relation to non-construction 
administrative functions and equipment 
purchases in relation to administering 
the IRR Program generally. 

Response: The section was revised by 
adding ‘‘other eligible activities 
described in this part’’ to A.37 and B.67 
in appendix A to subpart B and adding 
‘‘or in this part’’ to the end of 
§ 170.116(f). 

Comment: Provisions for cyclical 
maintenance activities should be 
clarified and reference to appropriate 
work under this activity should be 
illustrated. 

Response: The rule has been changed 
to reflect ‘‘routine maintenance’’ and 
reference to ‘‘patching or marking 
pavement,’’ and ‘‘bridge joints, drainage, 
and other work’’ has been deleted in its 
entirety because maintaining bridge 
joints is an eligible activity and drainage 
is included in appurtenances. 
(§ 170.116) Eligible activities are 

adequately explained in appendix A to 
subpart B. 

Comment: Under ISDEAA only BIA, 
not FHWA, may determine the 
eligibility for a tribe’s proposed new use 
of IRR Program funds. 

Response: The rule reflects that BIA 
will approve requests for new proposed 
uses of IRR Program funds for activities 
eligible under 25 U.S.C. and FHWA 
approves requests for new proposed 
uses of IRR Program funds for activities 
eligible under 23 U.S.C. 

Comment: Approvals for new 
proposed uses should be completed in 
a more timely fashion—a response time 
of 45 days is recommended. 

Response: The time line for written 
responses has been changed in the rule 
from 60 days to 45 days. (§ 170.117) 

Comment: Include construction of 
public roads to BIA schools as an 
eligible activity. 

Response: Eligibility of construction 
of public roads accessing public schools 
is already included in the list of 
allowable uses of IRR Program funds in 
appendix A of subpart B. 

Use of IRR and Cultural Access Roads 

Comment: Under Civil Justice Reform 
(Executive Order 12988), concern was 
raised with a tribe’s ability to close a 
cultural access road. Further, under the 
Regulatory Flexibility Act, concern was 
raised about the many other non-Indian 
landowners served by tribally-owned 
roads who may be impacted by this rule. 

Response: Section 170.120 is revised 
to reflect that IRR’s must be open and 
available for public use. 

Comment: IRRs must be open and 
available to public use because they are 
funded with public funds. 

Response: The term ‘‘generally’’ was 
deleted from the answer. (§ 170.120) 

IRR Housing Access Roads 

Comment: Define the terms ‘‘housing 
cluster’’ and ‘‘Indian community.’’ 

Response: A definition for ‘‘housing 
cluster’’ was added as follows: ‘‘Housing 
cluster means three or more existing or 
proposed housing units.’’ § 170.127(c) 
The term ‘‘Indian community’’ was 
deleted because a housing cluster is 
necessarily part of an Indian 
community. ‘‘On public rights-of-way’’ 
was also added after ‘‘housing streets’’ 
in § 170.128 in order to make the answer 
consistent with § 170.127(a) which 
references ‘‘public road.’’ 

Toll, Ferry and Airport Facilities 

Comment: Clarify that a tribe 
operating the IRR Program under 
ISDEAA may use 100 percent of IRR 
Program funds to provide for the local 
match.

Response: In the final rule, the 
question relating to this issue was 
changed to reflect the use of IRR 
Program funds to provide for the local 
match. (§ 170.130) 

Recreation, Tourism, and Trails 

Comment: Clarification should be 
made that tribes may use IRR Program 
funds for recreation, tourism, and trails. 

Response: The clarification that tribes, 
tribal organizations, tribal consortiums, 
and BIA may use the funds has been 
made in the final rule. (§ 170.135). 

Highway Safety Functions 

Comment: Separate references should 
be made to (1) Highway Safety Programs 
and (2) IRR Programs to be consistent 
with the remaining list of Federal 
programs under which funds may be 
available for a tribe’s highway safety 
programs and reference other funding 
Congress may authorize and 
appropriate. 

Response: The final rule reflects the 
separate references and references other 
funding from Congress. (§ 170.141) 

Subpart C—Indian Reservation Roads 
Program Funding 

Tribal Transportation Allocation 
Methodology (TTAM) 

Comment: Clarify takedowns and the 
order in which they are incorporated. 

Response: The TTAM diagram was 
revised for clarification, the descriptions 
made more concise, and the process 
better defined. (§ 170.200) 

IRR High Priority Project (IRRHPP) 

Comment: What activities cannot be 
funded with the IRRHPP? 

Response: The final rule identifies 
activities that cannot be funded with the 
IRRHPP. (§ 170.205(c)) 

Comment: Clarify what constitutes an 
emergency/disaster. 

Response: Clarifications of 
emergency/disaster have been made. 
(§ 170.206) 

Comment: How are IRRHPP 
applications ranked? 

Response: Ranking clarifications were 
made in the final rule. (§ 170.209) 

Comment: How are unspent funds 
handled? 

Response: The final rule now states 
that upon completion of an IRRHPP, 
funds that are reserved but not 
expended are to be recovered and 
returned to the IRRHPP funding pool. 
(§ 170.213) 

Comment: The schedule for IRRHPP 
proposals should be changed due to 
concerns about the lack of time to get 
projects awarded and underway. 

Response: The final rule reflects the 
schedule change. (§ 170.212)
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Population Adjustment Factor 

Comment: The rule should better 
define the data used for PAF. 

Response: The final rule provides that 
the population figures are those defined 
in § 170.220. 

Relative Need Distribution Factor

Note: Most of the sections on the RNDF 
were placed into appendix C to subpart C.

Appendix C to Subpart C 

Comment: Use of population figures 
developed under the Native American 
Housing Assistance and Self-
Determination Act (NAHASDA) should 
not be qualified as ‘‘interim’’ and there 
should be a clarification that the 
American Indian and Alaska Native 
Service Population NAHASDA 
population figures will be used.

Response: The reference to ‘‘interim’’ 
was deleted and the clarification was 
made. (Appendix C to subpart C) 

Comment: Is there a limit on how 
many proposed roads can be added to 
the inventory? 

Response: The final rule reflects that 
there is no limit. 

Comment: What is the definition of a 
proposed road and under what 
conditions can it be added to the 
inventory? 

Response: The definition of a 
proposed road is included in § 170.5 
and how it is added to the inventory is 
provided in § 170.443. 

Comment: The designation of a road 
should reference that the national IRR 
Program bid tabulation data will be 
collected and input into the Cost-to-
Construct database by BIADOT. 

Response: This reference was made in 
the final rule. (Appendix C to subpart C) 

Subpart D—Planning, Design, and 
Construction of Indian Reservation 
Roads Program Facilities 

Transportation Planning 

Comment: Re-order the sections in a 
sequential order. 

Response: The sections were re-
ordered, beginning with transportation 
planning through approval of the 
IRRTIP and providing documentation to 
States for inclusion in planning 
documents. 

Comment: Tribes may perform certain 
aspects of transportation planning under 
ISDEAA and BIA must perform certain 
aspects. 

Response: Those aspects of 
transportation planning that either a 
tribe or BIA must perform and aspects 
that either BIA or a tribe may perform 
have been clearly identified in the final 
rule. (§§ 170.401–402) 

Comment: Remove references to 
Regional Planning Organizations (RPOs) 
and Metropolitan Planning Offices 
(MPOs) as they may give the 
misconception that this rule creates 
rural planning offices. 

Response: The use of RPO and MPO 
was clarified to eliminate the 
misconception that ‘‘Rural Planning 
Offices’’ were being created. ‘‘Other 
appropriate planning authorities’’ was 
included in addition to States and their 
political subdivisions. 

Transportation Improvement Program 

Comment: BIA should update IRRTIPs 
quarterly. 

Response: The provision for annual 
updates was retained in the final rule; 
however, the final rule provides that a 
tribe may request an amendment to the 
approved IRRTIP until July 15 of each 
year. (§§ 170.425 and 170.427) 

Comment: BIA should review 
proposed changes to an approved 
IRRTIP within 45 days of receipt. 

Response: BIA will review and 
respond to amendments within 45 days 
of receipt. (§ 170.427) 

Comment: The requirement for, 
development of, and uses of a long-
range transportation plan (LRTP) should 
be clarified and redundancies within 
the sections eliminated. 

Response: The final rule makes these 
clarifications through the use of new 
questions and answers. Clarification of 
what comprises the LRTP has been 
made to include only the health and 
safety concerns relating to the 
transportation improvements; the 
inclusion of additional methods for 
public involvement in the development 
of the LRTP in allowing the tribe or BIA 
to post notices in accordance with local 
practice; clarifications to illustrate the 
requirements of a properly convened 
public meeting and its statutory notice. 
In addition, the requirement for the use 
of a consultant to approve the tribal 
LRTP has been deleted. 

Public Hearings 

Comment: Clarify how BIA or a tribe 
determines the need for a public hearing 
and what funds are available for the 
hearing. 

Response: The final rule clarifies how 
the need for a public hearing is 
determined and what funds are 
available. (§§ 170.435–436) 

Comment: When a public meeting is 
held, a courtesy copy of the notice 
should be provided to the affected tribe 
and/or the BIA Regional Office. 

Response: This recommendation has 
been accepted in the final rule. 
(§ 170.438) 

Comment: Environmental and/or 
archaeological clearances should be 
included in the public hearing process. 

Response: These clearances are 
referenced in the final rule. (§ 170.439) 

Comment: Are there any distinctions 
in funding for funding public hearings 
for IRR planning and funding for public 
hearings for projects? 

Response: Transportation planning 
public hearings are funded by tribal 
transportation planning funds or IRR 
Program construction funds and project 
public hearings are funded by 
construction funds. (§ 170.436) 

Comment: Clarifications need to be 
made with respect to when the public 
must be notified before project activities 
begin and the responsibility BIA and/or 
the tribe must bear to provide such 
notice. 

Response: The final rule clarifies 
public notice requirements for both the 
tribe and BIA. (§§ 170.438–441) 

IRR Inventory 
Comment: Move sections on technical 

aspects of the inventory from subpart C 
to subpart D. 

Response: The sections were moved 
from subpart C to subpart D. 

Comment: References to Atlas maps 
and functional classifications are not 
required, too technical, and not 
important to the intent of this section. 

Response: These references have been 
deleted. 

Comment: The IRR inventory is a 
comprehensive database—not a list of 
information. 

Response: The final rule indicates that 
the inventory is a comprehensive 
database. (§§ 170.5 and 170.442) 

Comment: Delete the section relating 
to the accuracy of the database because 
it addressed only roads and was not 
relevant to other transportation 
facilities. 

Response: The section was deleted. 
Comment: The surface type section is 

only for coding purposes in the 
inventory and should be removed from 
this section. 

Response: The surface type section 
has been removed. 

Comment: It should be made clear 
that the IRR Inventory is used for other 
purposes in addition to the Relative 
Need Distribution Factor. 

Response: The use of the IRR 
inventory has been clarified. (§ 170.442)

Comment: The section regarding 
‘‘accuracy provisions’’ for all eligible 
transportation facilities is confusing and 
adds nothing substantive to the 
understanding of eligible transportation 
facilities. Recommend deleting this 
section. 

Response: This section was deleted in 
its entirety.
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Comment: The functional 
classification system categories used by 
the States and those used in the IRR 
Program should be consistent. 

Response: We have included the 
complete definitions that meet the 
simplified approach in appendix C of 
subpart C. Therefore, we have deleted 
this section and all other sections 
related to functional classification and 
surface type in subpart D. 

Review and Approval of Plans, 
Specifications, and Estimates (PS&Es) 

Comment: Tribes should be able to 
assume review and approval authority 
for PS&Es for IRR-funded projects under 
a self-determination contract or a self-
governance agreement. 

Response: We have created a new 
subheading, Review and Approval of 
Plans, Specifications, and Estimates. 
The final rule includes provisions that 
a tribe may perform this task where the 
function is included in the tribe’s self-
determination contract or self-
governance agreement, or where the 
tribe is the owner of or is responsible for 
maintaining the transportation facility. 
In addition, for BIA-owned or tribally-
owned transportation facilities, a tribe 
may assume responsibility to review 
and approve PS&E packages under a 
self-determination contract or self-
governance agreement so long as a tribe 
provides assurances that a licensed 
professional engineer will review and 
certify that the PS&Es meet or exceed 
design, health and safety standards 
referenced in these regulations. For a 
facility maintained by a public authority 
other than BIA or a tribe, a tribe must 
satisfy these requirements and provide 
the public authority an opportunity to 
review and approve PS&E packages. The 
final rule reflects the tribes’ ability to 
ensure health and safety, inclusion of 
health and safety standards in self-
determination contracts and self-
governance agreements, and appropriate 
coordination with relevant authorities 
in the approval process. (§§ 170.460–
463) 

Comment: Some items listed as part of 
a PS&E package are supplemental, are 
not part of the package, and should be 
deleted. 

Response: The final rule states which 
items are supplemental to a PS&E 
package. (§ 170.460) 

Construction and Construction 
Monitoring [and Rights-of-Way] 

Comment: Delete ‘‘where feasible’’ 
and replace ‘‘consultation’’ with 
‘‘coordination.’’ 

Response: In the final rule ‘‘where 
feasible’’ was deleted and 

‘‘coordination’’ was substituted for 
‘‘consultation.’’ (§ 170.471) 

Comment: References to 25 CFR part 
169, ‘‘rights-of-way,’’ pertain to third 
parties and not to tribes building IRRs 
on their reservations. 

Response: References to ‘‘Rights-of-
Way’’ have been removed from the final 
rule although 25 CFR part 169 remains 
the authority for third parties on Indian 
lands. 

Comment: Who has final acceptance 
responsibility of the IRR Construction 
Project Report? 

Response: In the rewrite of the project 
closeout and audits sections (which 
have been combined), we indicate that 
the facility owner has final acceptance 
on the project and report. (§ 170.473) 

Appendix A to Subpart D 

Comment: This Appendix should be 
characterized to acknowledge the IRR 
Program’s responsibilities to effectively 
manage a broad range of cultural 
resources of which archaeological 
resources are only a part. 

Response: The Appendix has been re-
titled as ‘‘Cultural Resource and 
Environmental Requirements for the IRR 
Program.’’ 

Comment: Reference should be made 
to other implementing regulations, e.g., 
the Native American Graves Protection 
and Repatriation Act, the National 
Historic Preservation Act, and the 
Archaeological Resource Protection Act. 

Response: We have added ‘‘other 
applicable Federal laws and 
regulations’’ to encompass these (and 
other) implementing regulations, as 
appropriate. 

Appendix B to Subpart D 

Comment: Add ‘‘AASHTO Guidelines 
of Geometric Design of Very Low-
Volume Local Roads’’ to the list of 
Design Standards for the IRR Program. 

Response: This reference has been 
added to appendix B to subpart D. 

Subpart E—Service Delivery for Indian 
Reservation Roads 

Funding Process 

Comment: The term ‘‘TTAM’’ should 
replace ‘‘IRR Relative Need Formula’’ to 
be consistent with subpart C. 

Response: The term ‘‘TTAM’’ has 
been appropriately referenced in this 
subpart. 

Comment: Publishing a notice of 
availability of funds in the Federal 
Register is an undue burden on the 
Federal Government and presents 
conflicts with other time lines in this 
rule. 

Response: We have revised this 
responsibility in the final rule by 

separating items BIA will publish in the 
Federal Register and the items that 
regional offices will provide to tribes 
upon publication of the notice of 
availability of funds. This will allow 
BIA to publish the amount of funding 
available in a manner that does not 
conflict with other time lines 
established in this rule and reduces the 
administrative burden. (§ 170.600) 

Miscellaneous Provisions 

Comment: Add a provision for 
consulting with a tribe before using a 
force account even after a tribe declines 
a self-determination contract or self-
governance agreement. 

Response: Because divulging bidding 
information is contrary to the Federal 
procurement regulations, we simply 
added more complete information about 
force accounts in the final rule. 
(§ 170.605) 

Contracts and Agreements Under 
ISDEAA 

Comment: What protections are there 
if the tribe fails to substantially perform 
the contracted work? 

Response: We have clarified the final 
rule to indicate the sanctions (and 
protections) available when a tribe fails 
to substantially perform the contracted 
work. (§ 170.621) 

Subpart F—Program Oversight and 
Accountability 

Comment: Some sections of this 
subpart should be removed because they 
more appropriately deal with PS&Es and 
not program stewardship. 

Response: The section on PS&Es has 
been revised to include the concerns 
that were referenced in this subpart. 
Consequently, their reference has been 
deleted from subpart F. 

Subpart G—BIA Road Maintenance 

Comment: Change the term 
‘‘Motorized Trails’’ to ‘‘vehicle trails.’’

Response: We have changed the 
reference to ‘‘motorized vehicle trails.’’ 
(§ 170.803) 

Comment: Include a provision that 
the Secretary provide to the affected 
tribe a draft copy of the findings that an 
IRR transportation facility is not being 
maintained due to insufficient funding 
prior to providing the report to Congress 
under 23 U.S.C. 204. 

Response: The final rule provides that 
if BIA determines that an IRR 
transportation facility is not being 
maintained under IRR TFMMS 
standards due to insufficient funding, 
under 23 U.S.C. 204, BIA must continue 
to request annual funding for road 
maintenance programs on Indian 
reservations. (§ 170.811). In addition,

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00008 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43097Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

the report is provided to the Secretary 
of Transportation not to Congress. 

Comment: The circumstances 
surrounding a temporary closure of or 
restricted access to an IRR 
transportation facility should be 
clarified to include private landowners 
in the decision-making process. 

Response: The final rule includes 
consultation with applicable private 
landowners in addition to the tribe and 
also indicates that consultation is not 
required whenever the conditions 
involve immediate safety and life-
threatening situations. (§ 170.813) 

Comment: Include provisions 
‘‘including runway lighting’’ and ‘‘boat 
ramps.’’ 

Response: These references have been 
added to the final rule. (§ 170.803) 

Comment: Provision should be made 
for catastrophic failure or natural 
disaster. 

Response: These provisions have been 
added to the final rule in discussion of 
the circumstances when closure of an 
IRR transportation facility is warranted. 
(§ 170.813) 

Comment: Recommended deleting 
from the answer the remainder of the 
sentence after the words ‘‘local 
governments’’ in § 170.822. 

Response: The entire section was 
deleted. 

Comment: Recommended moving 
§§ 170.816–820 on bridge inspections 
from subpart G to subpart D since bridge 
inspections are funded from the IRR 
Program rather than the Road 
Maintenance Program. 

Response: The sections on bridge 
inspections have been moved to Subpart 
D for clarity. We added a subheading for 
IRR bridge inspections under subpart D. 
(§§ 170.504–507) 

Subpart H—Miscellaneous 

Tribal Transportation Departments 

Comment: Noted that the provision in 
§ 170.932 conflicts with a U.S. Supreme 
Court decision. 

Response: The section has been 
modified to reflect recent Federal case 
decisions. 

Comment: Switch the order of 
§ 170.938 and § 170.939 for clarity. 

Response: These sections are now 
§ 170.931 and § 170.932. We also added 
‘‘see appendix A, subpart B’’ after 
‘‘activities’’ in § 170.931. 

Comment: It should be made clear 
that IRR Program funds can be used for 
transportation planning and 
administration. 

Response: This clarification has been 
made in the final rule. (§ 170.931) 

Resolving Disputes 

Comment: The tribes should have the 
option of choosing the Alternative 
Dispute Resolution Act (ADR) to settle 
disputes arising out of their self-
determination contracts or self-
governance agreements. 

Response: The Contract Disputes Act 
is incorporated by reference into 
ISDEAA and applies to disputes after 
contracts or agreements are awarded. 
We clarified that the Contract Disputes 
Act is available for dispute resolution 
techniques or procedures for 
construction and the Model Contract is 
available for non-construction by 
moving ‘‘and the implementing 
regulations’’ from the end of the 
sentence to follow ‘‘ISDEAA’’ and 
noting that ‘‘non-construction 
activities’’ applies only to the Model 
Contract. However, for non-construction 
activities under the Model Contract, 
alternative dispute resolution options 
are available—including the ADR. 
Section 170.934 was revised because it 
was ambiguous as written. 

II. Summary of Regulations 

Subpart A—Policies, Applicability, and 
Definitions 

This subpart outlines the authority 
under which this rule is established. 
The purpose and scope of this rule is 
defined with respect to 23 U.S.C. 202(d) 
and 204 and the IRR Program and this 
subpart provides interpretation of the 
language used throughout 23 U.S.C. 

The subpart further outlines the 
policies, guidance manuals, directives, 
and procedures that will govern the IRR 
Program under direct service, self-
determination contracts, and self-
governance agreements and also 
includes definitions used throughout 
the rule. 

Subpart B—Indian Reservation Roads 
Program Policy and Eligibility 

This subpart: 
• Explains the Federal, tribal, state, 

and local governments coordination, 
collaboration, and consultation 
responsibilities and how these efforts 
can effectively assist the tribal 
governments in meeting their 
transportation needs; 

• Lists both the eligible and non-
eligible activities for IRR Program 
funding; 

• Discusses the use of all eligible 
Indian Reservations Roads and other 
transportation facilities eligible for 
construction, including cultural access 
roads, housing access roads, toll roads, 
recreation, tourism, trails, airport access 
roads, transit facilities, and seasonal 
transportation routes; 

• Covers the highway safety aspects 
of the IRR Program and those activities, 
functions, and equipment that may be 
eligible for funding under this program; 

In addition, this subpart also 
includes: 

• Transportation research activities; 
• Education and training 

opportunities available to tribes and BIA 
through Local Technical Assistance 
Programs and other Federal, state, and 
local organizations; and 

• How IRR Program funds may be 
used for education and training. 

Subpart C—Indian Reservation Roads 
Program Funding 

This subpart covers the Tribal 
Transportation Allocation Methodology 
and the Relative Need Distribution 
Factor used to distribute IRR Program 
funds, including: 

• An overview of the allocation of 
IRR Program Funds; 

• The Transportation Planning 
Program (under 23 U.S.C. 204(j)); 

• The Relative Need Distribution 
Factor for IRR Construction; 

• The IRR High Priority Projects 
Program (IRRHPP); and 

• The Population Adjustment Factor 
(PAF). 

It also covers the following factors 
used in the Relative Need Distribution 
Factor: 

• Cost-to-Construct; 
• Vehicle Miles Traveled; and 
• Population.
This subpart also includes: 
• General Data Appeals; 
• The IRR Inventory; and 
• Long-Range Transportation 

Planning. 

Subpart D—Planning, Design, and 
Construction of Indian Reservation 
Roads Program Facilities 

This subpart discusses: 
• The transportation planning 

responsibilities and requirements 
consistent with 23 U.S.C. 134 and 135; 

• Funding sources for transportation 
planning; 

• The requirements for developing a 
Transportation Improvement Program 
and Long-Range Transportation Plans 
including the requirements for public 
hearings and input into their 
development. 

This subpart also: 
• Defines the IRR inventory, its 

components, and how it is developed 
and used; 

• Includes the environmental and 
archaeological requirements applicable 
to projects under this program and 
whether IRR Program funds can be used 
for these requirements; 

• Outlines design, construction, and 
construction monitoring standards;

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00009 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43098 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

• Includes closeout procedures for 
IRR Program construction projects and 
identifies the roles of and the 
responsible entities for such procedures; 

• Discusses the processes and 
procedures used at the various office 
levels of the IRR Program to ensure that 
the program is being carried under these 
regulations and the governing laws; and 

• Outlines the management systems 
that BIA must develop and maintain for 
oversight and management of the IRR 
Program. 

Subpart E—Service Delivery for Indian 
Reservation Roads 

This subpart tells how ISDEAA can be 
used: 

• To contract for programs under the 
IRR Program; 

• In self-governance agreements; 
• In consortium contracts and 

agreements; 
• In multiple-year agreements; 
• For rights of first refusal; 
• In applicability of advance 

payments for ISDEAA contracts and 
agreements; 

• For contingency funds; and 
• For cost overruns. 
This subpart also covers: 
• Indian preference versus local 

preference in contracting; 
• Contract enforcement; 
• The applicability of the Buy Indian 

Act and the Buy American Act to the 
IRR Program; 

• The applicability of the Federal 
Acquisition Regulations and Davis 
Bacon wage rates with respect to self-
determination contracts or self-
governance agreements; 

• Force account work; 
• Waivers of regulations; 
• The Federal Tort Claims Act; 
• Technical assistance available to 

tribes planning to contract for IRR 
Program activities and/or functions; and 

• Savings. 

Subpart F—Program Oversight and 
Accountability 

This subpart discusses: 
• Oversight roles and responsibilities 

for the IRR Program; 
• Memoranda of Understanding; and 
• Program accountability. 

Subpart G—BIA Road Maintenance 

This subpart covers: 
• BIA Transportation Facility 

Maintenance Program and its eligible 
activities and facilities including roads, 
bridges, airports, and others; 

• Maintenance funding; 
• Facility ownership; 
• Maintenance responsibilities to the 

traveling public; 
• Maintenance management system 

requirements; 

• Maintenance standards; 
• Mandated bridge inspection 

requirements and standards; and 
• Provisions for emergency 

maintenance. 

Subpart H—Miscellaneous 

This subpart provides information on: 
• The transport of hazardous and 

nuclear waste; 
• Indian preference and tribal 

employment rights;
• The applicability of tribal taxes and 

fees for IRR Projects; 
• The Emergency Relief Program; 
• Establishing and operating tribal 

transportation departments and the 
eligible activities and/or functions for 
which these organizations can contract; 

• Tribal regulations of oversize and 
overweight vehicles; 

• Reporting requirements; 
• Tribal employment rights; 
• Alternative dispute resolution 

procedures to resolve IRR program 
disputes; and 

• Research activities available under 
the IRR Program. 

III. Procedural Requirements 

A. Regulatory Planning and Review 
(Executive Order 12866) 

This final rule is a significant 
regulatory action requiring review by 
the Office of Management and Budget. 
The Office of Management and Budget 
has reviewed this final rule under 
Executive Order 12866. This final rule 
will have budgetary effects of 
entitlement, grants, user fees, or loan 
programs or the rights or obligations of 
their recipients. Funding for the IRR 
Program in fiscal year 2003 is $275 
million and is expected to increase in 
future years. It is anticipated that the 
IRR Program will receive more than $2 
billion dollars over the next six years 
with the passage of a new 
Transportation authorization. The DOT, 
FHWA, allocates funds to DOI, BIA. BIA 
distributes the funds to each of its 12 
regions based on the existing funding 
formula for the benefit of tribes in each 
region. This final rule will not adversely 
affect in a material way the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities. This final rule enables 
Indian tribes to be more directly 
involved in the care, upgrade, safety, 
and improvement of their transportation 
facilities. This rule sets forth policies 
and guidelines under which FHWA, 
BIA, and tribes that contract with BIA 
conduct the IRR Program. It also 
includes a funding methodology for 
distributing IRR Program funds. It 

covers current practices of DOT and 
DOI. DOT representatives have 
participated in this negotiated 
rulemaking, concur in all consensus 
items, and have provided comments on 
all disputed items. This final rule raises 
novel legal or policy issues that are 
contained in the Disagreement Items 
section of the Preamble. It also provides 
policy and guidance under the Indian 
Self-Determination and Education 
Assistance Act, Pub. L. 93–638, and 
under the Transportation Equity Act for 
the 21st Century, Pub. L. 105–178, as 
they relate to the IRR Program which 
has been in effect since 1983. 

B. Regulatory Flexibility Act 

DOI certifies that this document will 
not have a significant economic effect 
on a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Indian tribes are not 
considered to be small entities for 
purposes of this Act. 

C. Small Business Regulatory 
Enforcement Fairness Act (SBREFA) 

This final rule is a major rule under 
the Small Business Regulatory 
Enforcement Fairness Act (5 U.S.C. 
804(2)) because it has an annual effect 
on the economy of $100 million or 
more. The yearly amount of IRR 
Program funds is approximately $275 
million. 

This final rule will not cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, state, or local government 
agencies, or geographic regions. Actions 
under this final rule will distribute 
Federal funds to Indian tribal 
governments and tribal organizations for 
transportation planning, construction, 
and maintenance. 

This rule does not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S. based 
enterprises to compete with foreign 
based enterprises. 

D. Unfunded Mandates Reform Act 

This final rule would not impose 
unfunded mandates as defined by the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4, March 22, 1995, 109 
Stat. 48). This final rule will not result 
in the expenditure by State, local, and 
tribal governments, in the aggregate, or 
by the private sector, of $100 million or 
more in any one year (2 U.S.C. 1532). 

E. Takings Implication Assessment 
(Executive Order 12630) 

This final rule does not have 
significant takings implications. This 
final rule does not pertain to taking of
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private property interests, nor does it 
impact private property. 

F. Federalism (Executive Order 12612) 
This final rule does not have 

significant federalism effects because it 
pertains solely to Federal-tribal relations 
and will not interfere with the roles, 
rights, and responsibilities of States. 

G. Civil Justice Reform (Executive Order 
12988) 

This final rule does not unduly 
burden the judicial system and meets 
the applicable standards provided in 
sections 3(a) and 3(b)(2) of Executive 
Order 12988. 

H. Paperwork Reduction Act 
This rulemaking requires an 

information collection from 10 or more 
parties and a submission under the 
Paperwork Reduction Act of 1995, Pub. 
L. 104–13, is required. Accordingly, The 
Department prepared an OMB form 83–
I for review and approval by OMB. 
Having reviewed the submissions of the 
Department with respect to the burden 
hours of each part of this rulemaking, 
along with any comments that were 
submitted by the reviewing public, 
OMB has approved the information 
collection requirements contained in 
this rulemaking and has assigned OMB 
control number 1076–0161. The 
expiration date of this control number is 
October 31, 2005. This approval by 
OMB was necessitated by the 
requirements inherent in the revisions 
to 25 CFR part 170. Revisions to part 
170 are in furtherance of a Departmental 
initiative to implement the 
Transportation Equity Act for the 21st 

Century (TEA–21) and set policies and 
procedures governing the IRR Program. 
The information provided through 
information collection requirements is 
used by DOI, BIA, to determine how 
funds appropriated by Congress under 
TEA–21 will be allocated to various 
tribal governments in implementing the 
IRR program. The information is 
particularly used in assisting tribal 
governments to meet reporting and 
application requirements for their 
participation in the IRR program, and is 
reflected in subparts C or D of this 
rulemaking. The total estimated burden 
hours for this information collection is 
31,470 hours and is required to obtain 
or retain a benefit under 25 CFR part 
170 pursuant to 5 CFR 1320.9. The 
public is invited to make any additional 
comments it may have concerning the 
accuracy of this burden estimate and 
any suggestions for reducing such 
burden. 

I. National Environmental Policy Act 
DOI has determined that this rule 

does not constitute a major Federal 
action significantly affecting the quality 
of the human environment and that no 
detailed statement is required under the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321). Specific projects 
under the IRR Program will require 
NEPA review through an Environmental 
Assessment or Environmental Impact 
Statement. 

J. Consultation and Coordination With 
Indian Tribal Governments (Executive 
Order 13175)

Pursuant to Executive Order 13175 of 
November 6, 2000, Consultation and 

Coordination with Indian Tribal 
Governments, we have consulted with 
tribal representatives throughout the 
process of developing this rule through 
negotiated rulemaking. We conducted 
consultation at the Negotiated 
Rulemaking Committee’s 23 meetings, 
accepted oral and written comments at 
all Committee meetings, maintained 
Committee information on the IRR Web 
site, provided periodic newsletters and 
other mailings, provided updates at 
intertribal and other Indian Reservation 
Roads transportation-related meetings, 
and sent periodic letters to tribal 
leaders. As part of the negotiated 
rulemaking process with tribes, we 
reviewed and considered public 
comments to the NPRM with the 
Negotiated Rulemaking Committee to 
make recommendations to the Secretary 
for the final rule. We have evaluated any 
potential effects on federally-recognized 
Indian tribes and have determined that 
there are no potential adverse effects. 
The final rule expands tribal 
participation in and responsibilities for 
various transportation-related activities 
of the IRR program. We consulted with 
tribal governments and tribal 
organizations as part of the negotiated 
rulemaking process throughout the 
comment period after publication of this 
final rule. 

IV. Reference Tables 

The following tables are provided to 
allow the reader to locate specific 
matters of interest under particular 
subheadings from the NPRM and 
determine if those sections have been 
relocated in the final rule.

NPRM subpart NPRM subheading NPRM section Nos. 

Subpart A .............................................. General Provisions and Definitions ...................................................................... § 170.1–§ 170.6 
Subpart B .............................................. Indian Reservation Roads Program Policy and Eligibility.

Consultation, Collaboration, Coordination ........................................................... § 170.100–§ 170.112 
Eligibility for IRR Funding .................................................................................... § 170.114–§ 170.116 
Use of IRR and Cultural Access Roads .............................................................. § 170.120–§ 170.126 
Seasonal Transportation Routes ......................................................................... § 170.130–§ 170.138 
IRR Housing Access and Toll Roads .................................................................. § 170.140–§ 170.148 
Recreation, Tourism, Trails .................................................................................. § 170.150–§ 170.154 
Highway Safety Functions ................................................................................... § 170.155–§ 170.159 
Non-Road Transportation ..................................................................................... § 170.160–§ 170.162 
Transit Facilities ................................................................................................... § 170.163–§ 170.170 
IRR Program Coordinating Committee ................................................................ § 170.171–§ 170.177 
Indian Local Technical Assistance Program (LTAP) ........................................... § 170.178–§ 170.192 
LTAP Sponsored Education and Training Opportunities ..................................... § 170.193–§ 170.194 

Subpart C .............................................. Indian Reservation Roads Program Funding ...................................................... § 170.225–§ 170.232 
Tribal Transportation Allocation Methodology for IRR Construction ................... § 170.235–§ 170.236 
IRR High Priority Projects (IRRHPP) ................................................................... § 170.245–§ 170.257 
Population Adjustment Factor (PAF) ................................................................... § 170.263–§ 170.267 
Relative Need Distribution Factor ........................................................................ § 170.270–§ 170.282 
General Data Appeals .......................................................................................... § 170.285–§ 170.288 
IRR Inventory and Long-Range Transportation Planning (LRTP) ....................... § 170.290–§ 170.299 
Long-Range Transportation Planning .................................................................. § 170.300–§ 170.303 
Flexible Financing ................................................................................................ § 170.350–§ 170.357 

Subpart D .............................................. Planning, Design, and Construction of Indian Reservation Roads Program Fa-
cilities.

Transportation Planning ....................................................................................... § 170.400–§ 170.436 
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NPRM subpart NPRM subheading NPRM section Nos. 

Public Hearings .................................................................................................... § 170.437–§ 170.445 
IRR Inventory ....................................................................................................... § 170.446–§ 170.460 
Environment and Archeology ............................................................................... § 170.461–§ 170.462 
Design .................................................................................................................. § 170.464–§ 170.469 
Construction and Construction Monitoring and Rights-of-Way ........................... § 170.472–§ 170.502 
Program Reviews and Management Systems .................................................... § 170.510–§ 170.516 

Subpart E .............................................. Service Delivery for Indian Reservation Roads ................................................... § 170.600–§ 170.636 
Subpart F .............................................. Program Oversight and Accountability ................................................................ § 170.700–§ 170.708 
Subpart G .............................................. BIA Road Maintenance ........................................................................................ § 170.800–§ 170.823 
Subpart H .............................................. Miscellaneous.

Hazardous and Nuclear Waste Transportation ................................................... § 170.900–§ 170.907 
Reporting Requirements and Indian Preference ................................................. § 170.910–§ 170.923 
Emergency Relief ................................................................................................. § 170.924–§ 170.932 
Tribal Transportation Departments ...................................................................... § 170.936–§ 170.940 
Arbitration Provisions ........................................................................................... § 170.941–§ 170.943 
Other Miscellaneous Provisions ........................................................................... § 170.950–§ 170.952 
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List of Subjects in 25 CFR Part 170 
Highways and roads, Indians—lands.
Dated: February 26, 2004. 

David Anderson, 
Assistant Secretary—Indian Affairs.

Editorial Note: This document was 
received in the Office of the Federal Register 
on July 9, 2004.

� For the reasons stated in the preamble, 
the Department of the Interior, Bureau of 
Indian Affairs, revises part 170 in title 25 
of the Code of Federal Regulations as 
follows:

PART 170—INDIAN RESERVATION 
ROADS PROGRAM

Subpart A—Policies, Applicability, and 
Definitions 
Sec. 
170.1 What does this part do? 
170.2 What is the IRR Program and BIA 

Road Maintenance Program policy? 
170.3 When do other requirements apply to 

the IRR Program? 
170.4 What is the effect of this part on 

existing tribal rights? 
170.5 What definitions apply to this part? 
170.6 Information collection.

Subpart B—Indian Reservation Roads 
Program Policy and Eligibility 

Consultation, Collaboration, Coordination 
170.100 What do the terms ‘‘consultation, 

collaboration, and coordination’’ mean? 
170.101 What is the IRR Program 

consultation and coordination policy? 
170.102 How do the Departments consult, 

collaborate, and coordinate with tribal 
governments? 

170.103 What goals and principles guide 
the Secretaries? 

170.104 Must the Secretary consult with 
tribal governments before obligating IRR 
Program funds? 

170.105 Are funds available for 
consultation, collaboration, and 
coordination activities? 

170.106 When must State governments 
consult with tribes? 

170.107 Should planning organizations and 
local governments consult with tribes 
when planning for transportation 
projects? 

170.108 Should Indian tribes and BIA 
consult with States’ planning 
organizations and local governments in 
the development of their IRRTIP? 

170.109 How do the Secretaries prevent 
discrimination or adverse impacts? 

170.110 How can State and local 
governments prevent discrimination or 
adverse impacts? 

170.111 What can a tribe do if 
discrimination or adverse impacts occur? 

Eligible Uses of IRR Program Funds 
170.115 What activities may be funded with 

IRR Program funds? 
170.116 What activities are not eligible for 

IRR Program funding? 
170.117 How can a tribe determine whether 

a new use of funds is allowable? 

Use of IRR and Cultural Access Roads 

170.120 What restrictions apply to the use 
of an Indian Reservation Road? 

170.121 What is a cultural access road? 
170.122 Can a tribe close a cultural access 

road? 

Seasonal Transportation Routes 

170.123 What are seasonal transportation 
routes? 

170.124 Does the IRR Program cover 
seasonal transportation routes? 

IRR Housing Access Roads 

170.127 What terms apply to access roads? 
170.128 Are housing access roads and 

housing streets eligible for IRR Program 
funding? 

Toll, Ferry and Airport Facilities 

170.130 How can tribes use Federal 
highway funds for toll and ferry 
facilities? 

170.131 How can a tribe find out more 
about designing and operating a toll 
facility? 

170.132 When can a tribe use IRR Program 
funds for airport facilities? 

Recreation, Tourism and Trails 

170.135 Can a tribe use Federal funds for its 
recreation, tourism, and trails program? 

170.136 How can a tribe obtain funds? 
170.137 What types of activities can a 

recreation, tourism, and trails program 
include? 

170.138 Can roads be built in roadless and 
wild areas? 

Highway Safety Functions 

170.141 What Federal funds are available 
for a tribe’s highway safety activities? 

170.142 How can tribes obtain funds to 
perform highway safety projects? 

170.143 How can IRR Program funds be 
used for highway safety? 

170.144 What are eligible highway safety 
projects? 

170.145 Are other funds available for a 
tribe’s highway safety efforts? 

Transit Facilities 

170.148 What is a tribal transit program? 
170.149 How do tribes identify transit 

needs? 
170.150 What Federal funds are available 

for a tribe’s transit program? 
170.151 May a tribe or BIA use IRR Program 

funds as matching funds? 
170.152 What transit facilities and activities 

are eligible for IRR Program funding? 

IRR Program Coordinating Committee 

170.155 What is the IRR Program 
Coordinating Committee?

170.156 What are the IRR Program 
Coordinating Committee’s 
responsibilities? 

170.157 What is the IRR Program 
Coordinating Committee’s role in the 
funding process? 

170.158 How does the IRR Program 
Coordinating Committee conduct 
business? 

Indian Local Technical Assistance Program 

170.161 What is the Indian Local Technical 
Assistance Program? 

170.162 How is the Indian LTAP funded? 
170.163 How are Indian LTAP recipients 

selected? 
170.164 How are tribal representatives 

nominated and chosen for the selection 
committee? 

170.165 May a tribe enter into a contract or 
agreement for Indian LTAP funds? 

170.166 What services do Indian LTAP 
centers provide? 

170.167 How does a tribe obtain services 
from an Indian LTAP center? 

170.168 Do Indian LTAP centers offer 
services similar to those of State LTAPs? 

170.169 What can a tribe do if Indian LTAP 
services are unsatisfactory? 

170.170 How are Indian LTAP centers 
managed? 

170.171 How are tribal advisory technical 
panel members selected? 

Indian LTAP-Sponsored Education and 
Training Opportunities 

170.175 What Indian LTAP-sponsored 
transportation training and educational 
opportunities exist? 

170.176 Where can tribes get scholarships 
and tuition for Indian LTAP-sponsored 
education and training? 

Appendix A to Subpart B—Allowable Uses of 
IRR Program Funds 

Appendix B to Subpart B—Sources of Tribal 
Transportation Training and Education 
Opportunities

Subpart C—Indian Reservation Roads 
Program Funding 

Tribal Transportation Allocation 
Methodology (TTAM) 

170.200 How does BIA allocate IRR 
Program funds? 

170.201 How does BIA allocate and 
distribute tribal transportation planning 
funds? 

170.202 Does the Relative Need 
Distribution Factor allocate funding 
among tribes? 

IRR High Priority Project (IRRHPP) 

170.205 What is an IRR High Priority 
Project (IRRHPP)? 

170.206 How is an emergency/disaster 
defined? 

170.207 What is the intent of IRRHPP 
emergency/disaster funding? 

170.208 What funding is available for 
IRRHPP? 

170.209 How will IRRHPP applications be 
ranked and funded? 

170.210 How may a tribe apply for IRRHPP? 
170.211 What is the IRRHPP Funding 

Priority List? 
170.212 What is the timeline for IRRHPPs? 
170.213 How long are IRRHPP funds 

available for a project? 
170.214 How does award of an emergency/

disaster project affect projects on the 
FPL? 

Population Adjustment Factor 

170.220 What is the Population Adjustment 
Factor?
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170.221 What funding is available for 
distribution using the PAF? 

Relative Need Distribution Factor 
170.223 What is the Relative Need 

Distribution Factor (RNDF)? 

IRR Inventory and Long-Range 
Transportation Planning (LRTP) 
170.225 How does the LRTP process relate 

to the IRR Inventory? 
170.226 How will this part affect the IRR 

Inventory? 
170.227 How does BIA develop and use the 

IRR Inventory? 
170.228 Are all facilities included in the 

IRR Inventory used to calculate CTC? 

General Data Appeals 
170.231 May a tribe challenge the data BIA 

uses in the RNDF? 
170.232 How does a tribe appeal a 

disapproval from the BIA Regional 
Director? 

Flexible Financing 
170.300 May tribes use flexible financing to 

finance IRR transportation projects? 
170.301 Can a tribe use IRR Program funds 

to leverage other funds or pay back 
loans? 

170.302 Can BIA regional offices borrow 
IRR Program funds from each other? 

170.303 Can a tribe apply for loans or credit 
from a State infrastructure bank? 

Appendix A to Subpart C—IRR High Priority 
Project Scoring Matrix 

Appendix B to Subpart C—Population 
Adjustment Factor 

Appendix C to Subpart C—Relative Need 
Distribution Factor 

Appendix D to Subpart C—Cost to Construct

Subpart D—Planning, Design, and 
Construction of Indian Reservation Roads 
Program Facilities 

Transportation Planning 
170.400 What is the purpose of 

transportation planning? 
170.401 What is BIA’s role in transportation 

planning? 
170.402 What is the tribal role in 

transportation planning? 
170.403 What IRR Program funds can be 

used for transportation planning? 
170.404 What happens when a tribe uses its 

IRR Program construction funds for 
transportation planning? 

170.405 Can tribal transportation planning 
funds be used for road construction and 
other projects? 

170.406 How must tribes use planning 
funds? 

170.407 What happens to unobligated 
planning funds? 

Long-Range Transportation Planning 
170.410 What is the purpose of tribal long-

range transportation planning? 
170.411 What can a long-range 

transportation plan include? 
170.412 How is the tribal IRR long-range 

transportation plan developed and 
approved? 

170.413 What is the public role in 
developing the long-range transportation 
plan? 

170.414 How is the tribal long-range 
transportation plan used and updated? 

170.415 What is pre-project planning? 

Transportation Improvement Program 

170.420 What is the tribal priority list? 
170.421 What is the Tribal Transportation 

Improvement Program (TTIP)? 
170.422 What is the IRR Transportation 

Improvement Program (IRRTIP)? 
170.423 How are projects placed on the 

IRRTIP? 
170.424 How does the public participate in 

developing the IRRTIP?
170.425 How does BIA update the IRRTIP? 
170.426 What is the approval process for 

the IRRTIP? 
170.427 How may an IRRTIP be amended? 
170.428 How is the State Transportation 

Improvement Program related to the 
IRRTIP? 

Public Hearings 

170.435 How does BIA or the tribe 
determine the need for a public hearing? 

170.436 How are public hearings for IRR 
planning and projects funded? 

170.437 How must BIA or a tribe inform the 
public when no hearing is held? 

170.438 How must BIA or a tribe inform the 
public when a hearing is held? 

170.439 How is a public hearing 
conducted? 

170.440 How can the public learn the 
results of a public hearing? 

170.441 Can a decision resulting from a 
hearing be appealed? 

IRR Inventory 

170.442 What is the IRR Inventory? 
170.443 How can a tribe list a proposed 

transportation facility in the IRR 
Inventory? 

170.444 How is the IRR Inventory updated? 
170.445 What is a strip map? 

Environmental and Archeological 
Requirements 

170.450 What archeological and 
environmental requirements must the 
IRR Program meet? 

170.451 Can IRR Program funds be used for 
archeological and environmental 
compliance? 

Design 

170.454 What design standards are used in 
the IRR Program? 

170.455 How are design standards used in 
IRR projects? 

170.456 When can a tribe request an 
exception from the design standards? 

170.457 Can a tribe appeal a denial? 

Review and Approval of Plans, 
Specifications, and Estimates 

170.460 What must a project package 
include? 

170.461 May a tribe approve plans, 
specifications, and estimates? 

170.462 When may a self-determination 
contract or self-governance agreement 
include PS&E review and approval? 

170.463 What should the Secretary do if a 
design deficiency is identified? 

Construction and Construction Monitoring 
170.470 What are the IRR construction 

standards ? 
170.471 How are projects administered? 
170.472 What construction records must 

tribes and BIA keep? 
170.473 What happens when a construction 

project ends? 
170.474 Who conducts the project closeout? 

Program Reviews and Management Systems 
170.500 What program reviews do the 

Secretaries conduct? 
170.501 What happens when the review 

process identifies areas for 
improvement? 

170.502 Are management systems required 
for the IRR Program? 

170.503 How are IRR Program management 
systems funded? 

Bridge Inspection 
170.504 When and how are bridge 

inspections performed? 
170.505 How must bridge inspections be 

coordinated? 
170.506 What are the minimum 

qualifications for certified bridge 
inspectors? 

170.507 Who reviews bridge inspection 
reports? 

Appendix A to Subpart D—Cultural Resource 
and Environmental Requirements for the 
IRR Program 

Appendix B to Subpart D—Design Standards 
for the IRR Program

Subpart E—Service Delivery for Indian 
Reservation Roads 

Funding Process 
170.600 What must BIA include in the 

notice of availability of funds? 
170.601 What happens to the unused 

portion of IRR Program management and 
oversight funds reserved by the 
Secretary? 

170.602 If a tribe incurs unforeseen 
construction costs, can it get additional 
funds? 

Miscellaneous Provisions 
170.605 When may BIA use force account 

methods in the IRR Program? 
170.606 How do legislation and 

procurement requirements affect the IRR 
Program? 

170.607 Can a tribe use its allocation of IRR 
Program funds for contract support 
costs? 

170.608 Can a tribe pay contract support 
costs from Department of the Interior or 
BIA appropriations? 

Contracts and Agreements Under ISDEAA 
170.610 What IRR Program functions may a 

tribe assume under ISDEAA? 
170.611 What special provisions apply to 

ISDEAA contracts and agreements? 
170.612 How are non-contractible functions 

funded? 
170.613 When does BIA determine the 

amount of funds needed for non-
contractible non-project related 
functions? 

170.614 Can a tribe receive funds before 
BIA publishes the notice of funding 
availability?
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170.615 Can a tribe receive advance 
payments for non-construction 
activities? 

170.616 How are advance payments made 
when additional IRR Program funds are 
made available after execution of the 
self-governance agreement? 

170.617 May a tribe include a contingency 
in its proposal budget? 

170.618 Can a tribe keep savings resulting 
from project administration? 

170.619 Do tribal preference and Indian 
preference apply to IRR Program 
funding? 

170.620 How do ISDEAA’s Indian 
preference provisions apply? 

170.621 What if a tribe fails to substantially 
perform work under a contract or 
agreement? 

170.622 What IRR programs, functions, 
services, and activities are subject to the 
self-governance construction 
regulations? 

170.623 How are IRR Program projects and 
activities included in a self-governance 
agreement? 

170.624 Is technical assistance available? 
170.625 What regulations apply to waivers? 
170.626 How does a tribe request a waiver 

of a Department of Transportation 
regulation? 

Appendix A to Subpart E—IRR Program 
functions that are not otherwise 
contractible

Subpart F—Program Oversight and 
Accountability 

170.700 What is the IRR Program 
stewardship plan? 

170.701 May a direct service tribe and BIA 
Region sign a Memorandum of 
Understanding?

170.702 What activities may the Secretary 
review and monitor?

Subpart G—BIA Road Maintenance 

170.800 Who owns IRR transportation 
facilities? 

170.801 What is the BIA Road Maintenance 
Program? 

170.802 How is road maintenance funded? 
170.803 What facilities are eligible under 

the BIA Road Maintenance Program? 
170.804 How is BIA’s Road Maintenance 

Program related to the IRR Program? 
170.805 What are the local, tribal, and BIA 

roles in transportation facility 
maintenance? 

170.806 What is an IRR Transportation 
Facilities Maintenance Management 
System (IRR TFMMS)? 

170.807 What must BIA include when it 
develops an IRR Transportation 
Facilities Maintenance Management 
System? 

170.808 Can BIA Road Maintenance 
Program funds be used to improve IRR 
transportation facilities? 

170.809 Can a tribe perform road 
maintenance under a self-determination 
contract or self-governance agreement? 

170.810 To what standards must an IRR 
transportation facility be maintained? 

170.811 What happens if lack of funds 
results in inadequate maintenance? 

170.812 What is emergency maintenance? 

170.813 When can access to IRR 
transportation facilities be restricted? 

Appendix A to Subpart G—List of Activities 
Eligible for Funding Under BIA 
Transportation Facility Maintenance 
Program

Subpart H—Miscellaneous Provisions 

Hazardous and Nuclear Waste 
Transportation 
170.900 What is the purpose of the 

provisions relating to transportation of 
hazardous and nuclear waste? 

170.901 What standards govern 
transportation of radioactive and 
hazardous materials? 

170.902 What is the role of State, tribal, and 
local governments? 

170.903 Who notifies tribes of the transport 
of radioactive waste? 

170.904 Who responds to an accident 
involving a radioactive or hazardous 
materials shipment? 

170.905 How can tribes obtain training in 
handling hazardous material? 

170.906 Who cleans up radioactive and 
hazardous material spills? 

Reporting Requirements and Indian 
Preference 
170.910 What information on the IRR 

Program or projects must BIA provide to 
tribes? 

170.911 Are Indians entitled to 
employment and training preferences? 

170.912 Does Indian employment 
preference apply to Federal-aid Highway 
Projects? 

170.913 Do tribal-specific employment 
rights and contract preference laws 
apply? 

170.914 What is the difference between 
tribal employment preference and Indian 
employment preference? 

170.915 May tribal employment taxes or 
fees be included in an IRR project 
budget? 

170.916 May tribes impose taxes or fees on 
those performing IRR Program services? 

170.917 Can tribes receive direct payment 
of tribal employment taxes or fees? 

Emergency Relief 
170.920 What is the purpose of the 

provisions relating to emergency relief? 
170.921 What emergency or disaster 

assistance programs are available? 
170.922 How can States get Emergency 

Relief Program funds to repair IRR 
System damage? 

170.923 What qualifies for ERFO funding? 
170.924 What happens if DOT denies an 

ERFO claim? 
170.925 Is ERFO funding supplemental to 

IRR Program funding? 
170.926 Can a tribe administer approved 

ERFO repairs under a self-determination 
contract or a self-governance agreement? 

170.927 How can FEMA Program funds be 
used to repair damage? 

Tribal Transportation Departments 
170.930 What is a tribal transportation 

department? 
170.931 Can tribes use IRR Program funds 

to pay tribal transportation department 
operating costs? 

170.932 Are there other funding sources for 
tribal transportation departments? 

170.933 Can tribes regulate oversize or 
overweight vehicles? 

Resolving Disputes 

170.934 Are alternative dispute resolution 
procedures available? 

170.935 How does a direct service tribe 
begin the alternative dispute resolution 
process? 

Other Miscellaneous Provisions 

170.941 May tribes become involved in 
transportation research? 

170.942 Can a tribe use Federal funds for 
transportation services for a tribe’s 
Welfare-to-Work, Temporary Assistance 
to Needy Families, and other quality-of-
life improvement programs?

Authority: Pub. L. 105–178, 112 Stat. 107; 
5 U.S.C. 565; 23 U.S.C. 101(a), 202, 204, 308; 
25 U.S.C. 47, 25 U.S.C. 450.

Subpart A—Policies, Applicability, and 
Definitions

§ 170.1 What does this part do? 

This part provides rules and a funding 
formula for the Department of the 
Interior (DOI) in implementing the 
Indian Reservation Roads (IRR) 
Program. Included in this part are other 
Title 23 programs administered by the 
Secretary and implemented by tribes 
and tribal organizations under the 
Indian Self-Determination and 
Education Assistance Act of 1975, as 
amended (ISDEAA).

§ 170.2 What is the IRR Program and BIA 
Road Maintenance Program policy? 

(a) It is the policy of the Secretary of 
the Interior and the Secretary of 
Transportation (Secretaries) to do the 
following in relation to the IRR and BIA 
Road Maintenance Programs: 

(1) Provide a uniform and consistent 
set of rules; 

(2) Foster knowledge of the programs 
by providing information about them 
and the opportunities that they create; 

(3) Facilitate tribal planning, conduct, 
and administration of the programs; 

(4) Encourage the inclusion of these 
programs under self-determination 
contracts or self-governance agreements; 

(5) Make available all contractible 
administrative functions under self-
determination contracts or self-
governance agreements; and 

(6) Implement policies, procedures, 
and practices in consultation with 
Indian tribes to ensure the letter, spirit, 
and goals of Federal transportation 
programs are fully implemented. 

(b) Where this part differs from 
provisions in the Indian Self-
Determination and Education 
Assistance Act of 1975 (ISDEAA), this 
part should advance the policy of
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increasing tribal autonomy and 
discretion in program operation. 

(c) This part is designed to enable 
Indian tribes to participate in all 
contractible IRR and BIA Road 
Maintenance programs. The Secretary of 
the Interior will afford Indian tribes the 
flexibility, information, and discretion 
to design roads programs under self-
determination contracts and self-
governance agreements to meet the 
needs of their communities consistent 
with this part. 

(d) The Secretaries recognize that 
programs, functions, services, and 
activities, regardless of how they are 
administered, are an exercise of Indian 
tribes’ self-determination and self-
governance. 

(1) The tribe is responsible for 
managing the day-to-day operation of its 
contracted Federal programs, functions, 
services, and activities. 

(2) The tribe accepts responsibility 
and accountability to the beneficiaries 
under self-determination contracts and 
self-governance agreements for: 

(i) Use of the funds; and 
(ii) Satisfactory performance of all 

activities funded under the contract or 
agreement. 

(3) The Secretary will continue to 
discharge the trust responsibilities to 
protect and conserve the trust resources 
of tribes and the trust resources of 
individual Indians. 

(e) The Secretary should interpret 
Federal laws and regulations to facilitate 
including programs covered by this part 
in the government-to-government 
agreements authorized under ISDEAA. 

(f) The administrative functions 
referenced in paragraph (a)(5) of this 
section are contractible without regard 
to the organizational level within the 
Department of the Interior that carries 
out these functions. Including IRR 
Program administrative functions under 
self-determination contracts and self-
governance agreements does not limit or 
reduce the funding for any program or 
service serving any other tribe. 

(g) The Secretary is not required to 
reduce funding for a tribe under these 
programs to make funds available to 
another tribe. 

(h) This part must be liberally 
construed for the benefit of tribes and to 
implement the Federal policy of self-
determination and self-governance. 

(i) Any ambiguities in this part must 
be construed in favor of the tribes so as 
to facilitate and enable the transfer of 
programs authorized by 23 U.S.C. 202 
and title 25 U.S.C.

§ 170.3 When do other requirements apply 
to the IRR Program? 

IRR Program Policy and Guidance 
Manuals and directives apply to the IRR 

Program only if they are consistent with 
this part and 25 CFR parts 900 and 
1000. See 25 CFR part 900.5 for when 
a tribe must comply with other 
unpublished requirements.

§ 170.4 What is the effect of this part on 
existing tribal rights? 

This part does not: 
(a) Affect the sovereign immunity 

from suit enjoyed by tribes; 
(b) Terminate or reduce the trust 

responsibility of the United States to 
tribes or individual Indians; 

(c) Require a tribe to assume a 
program relating to the IRR Program; or

(d) Impede awards by other agencies 
of the United States or a State to tribes 
to administer programs under any other 
law.

§ 170.5 What definitions apply to this part? 
AASHTO means the American 

Association of State Highway and 
Transportation Officials. 

Annual Funding Agreement means a 
negotiated agreement of the Secretary to 
fund, on an annual basis, the programs, 
functions, services, and activities 
transferred to a tribe under the Indian 
Self-Determination and Education 
Assistance Act, as amended. 

Appeal means a request by a tribe or 
consortium for an administrative review 
of an adverse agency decision. 

BIA means the Bureau of Indian 
Affairs of the Department of the Interior. 

BIADOT means the Bureau of Indian 
Affairs, Division of Transportation. 

BIA force account means the 
performance of work done by BIA 
employees. 

BIA Road System means the Bureau of 
Indian Affairs Road System under the 
IRR system. It includes those existing 
and proposed IRR’s for which BIA has 
or plans to obtain legal right-of-way. 
BIA has the primary responsibility to 
improve and maintain the roads on this 
system. 

CFR means the United States Code of 
Federal Regulations. 

Construction means the supervising, 
inspecting, actual building, and 
incurrence of all costs incidental to the 
construction or reconstruction of an IRR 
transportation facility, as defined in 23 
U.S.C. 101. This includes bond costs 
and other related costs of bonds or other 
debt financing instruments. It also 
includes costs incurred by the State in 
performing Federal-aid project related 
audits that directly benefit the Federal-
aid highway program. The term 
includes— 

(1) Locating, surveying, and mapping 
(including establishing temporary and 
permanent geodetic markers in 
accordance with specifications of the 
U.S. Geological Survey); 

(2) Resurfacing, restoration, and 
rehabilitation; 

(3) Acquiring rights-of-way; 
(4) Providing relocation assistance; 

acquiring replacement housing sites; 
and acquiring, rehabilitating, relocating, 
and constructing replacement housing; 

(5) Eliminating hazards of railway 
grade crossings; 

(6) Eliminating roadside obstacles; 
(7) Making improvements that 

facilitate and control traffic flow, such 
as grade separation of intersections, 
widening lanes, channelizing traffic, 
installing traffic control systems, and 
establishing passenger loading and 
unloading areas; and 

(8) Making capital improvements that 
directly facilitate an effective vehicle 
weight enforcement program, such as 
scales (fixed and portable), scale pits, 
scale installation, and scale houses. 

Construction contract means a fixed 
price or cost reimbursement self-
determination contract for a 
construction project, except that such 
term does not include any contract— 

(1) That is limited to providing 
planning services and construction 
management services (or a combination 
of such services); 

(2) For the housing improvement 
program or roads maintenance program 
of the BIA administered by the Secretary 
of the Interior; or 

(3) For the health facility maintenance 
and improvement program administered 
by the Secretary of Health and Human 
Services. 

Consultation means government-to-
government communication in a timely 
manner by all parties about a proposed 
or contemplated decision in order to: 

(1) Secure meaningful tribal input and 
involvement in the decision-making 
process; and 

(2) Advise the tribe of the final 
decision and provide an explanation. 

Contract means a self-determination 
contract as defined in section 4(j) of 
ISDEAA or a procurement document 
issued under Federal or tribal 
procurement acquisition regulations. 

Days means calendar days, except 
where the last day of any time period 
specified in this part falls on a Saturday, 
Sunday, or a Federal holiday, the period 
shall carry over to the next business day 
unless otherwise prohibited by law. 

Design means services performed by 
licensed design professionals related to 
preparing drawings, specifications, and 
other design submissions specified in 
the contract or agreement, as well as 
services provided by or for licensed 
design professionals during the bidding/
negotiating, construction, and 
operational phases of the project. 

DOI means the Department of the 
Interior.
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FHWA means the Federal Highway 
Administration of the Department of 
Transportation. 

FTA means the Federal Transit 
Administration of the Department of 
Transportation. 

Governmental subdivision of a tribe 
means a unit of a federally-recognized 
tribe which is authorized to participate 
in an IRR Program activity on behalf of 
the tribe. 

Indian means a person who is a 
member of a Tribe or as otherwise 
defined in 25 U.S.C. 450b. 

Indian Reservation Road (IRR) means 
a public road that is located within or 
provides access to an Indian reservation 
or Indian trust land, or restricted Indian 
land that is not subject to fee title 
alienation without the approval of the 
Federal government, or Indian or Alaska 
Native Villages, groups, or communities 
in which Indians and Alaska Natives 
reside, whom the Secretary of the 
Interior has determined are eligible for 
services generally available to Indians 
under Federal laws specifically 
applicable to Indians. 

IRR Bridge Program means the 
program authorized under 23 U.S.C. 
202(d)(4) using IRR Program funds for 
the improvement of deficient IRR 
highway bridges. 

IRR Inventory means a comprehensive 
database of all transportation facilities 
eligible for IRR Program funding by 
tribe, reservation, BIA agency and 
region, Congressional district, State, and 
county. Other specific information 
collected and maintained under the IRR 
Program includes classification, route 
number, bridge number, current and 
future traffic volumes, maintenance 
responsibility, and ownership. 

IRR Program means a part of the 
Federal Lands Highway Program 
established in 23 U.S.C. 204 to address 
transportation needs of tribes. 

IRR Program construction funds 
means the pool of funds BIA distributes 
according to the Relative Need 
Distribution Factor. 

IRR Program funds means the funds 
covered in chapter 2 of title 23 U.S.C. 
and the associated program management 
costs. These funds are used for: 

(1) Transportation planning, research, 
and engineering; and 

(2) Construction of highways, roads, 
parkways, or transit facilities within or 
providing access to Indian lands, 
communities, and Alaska Native 
villages. 

IRR Program management and 
oversight funds means those funds 
authorized by Congress to pay the cost 
of performing IRR Program management 
activities. 

IRR System means all the roads and 
bridges that comprise the IRR. 

IRR transportation facilities means 
public roads, bridges, drainage 
structures, culverts, ferry routes, marine 
terminals, transit facilities, boardwalks, 
pedestrian paths, trails, and their 
appurtenances, and other transportation 
facilities as designated by the tribe and 
the Secretary. 

IRR Transportation Improvement 
Program (IRRTIP) means a list 
developed by BIA of projects 
programmed for construction in the next 
3 to 5 years. 

ISDEAA means the Indian Self-
Determination and Education 
Assistance Act of 1975, Public Law 93–
638, as amended. 

Maintenance means the preservation 
of the entire highway, including surface, 
shoulders, roadsides, structures, and 
such traffic-control devices as are 
necessary for safe and efficient 
utilization of the highway. 

NBI means the national bridge 
inventory, which is the database of 
structural and appraisal data collected 
to fulfill the requirements of the 
National Bridge Inspection Standards, 
as defined in 23 CFR part 650, subpart 
C. Each State and BIA must maintain an 
inventory of all bridges that are subject 
to the NBI standards and provide this 
data to the Federal Highway 
Administration (FHWA). The NBI is 
maintained and monitored by the 
FHWA Office of Bridge Technology. 

Office of Self-Governance (OSG) 
means the office within the Office of the 
Assistant Secretary—Indian Affairs, 
Department of the Interior, that is 
responsible for implementing and 
developing tribal self-governance. 

Program means any program, 
function, service, activity, or portion 
thereof.

Project Planning means project-
related activities that precede the design 
phase of a transportation project. 
Examples of these activities are: 
Collecting data on traffic, accidents, or 
functional, safety or structural 
deficiencies; corridor studies; 
conceptual studies, environmental 
studies; geotechnical studies; 
archaeological studies; project scoping; 
public hearings; location analysis; 
preparing applications for permits and 
clearances; and meetings with facility 
owners and transportation officials. 

Proposed road means a road which 
does not currently exist and needs to be 
constructed. 

Public Authority means a Federal, 
State, county, town, or township, Indian 
tribe, municipal, or other local 
government or instrumentality with 

authority to finance, build, operate, or 
maintain toll or toll-free facilities. 

Public road means any road or street 
under the jurisdiction of and 
maintained by a public authority and 
open to public travel. 

Real Property means any interest in 
land together with the improvements, 
structures, and fixtures and 
appurtenances. 

Regionally significant project means a 
project that modifies a facility that 
serves regional transportation needs and 
would normally be included in the 
modeling of a metropolitan area’s 
transportation network. The term 
includes work on principal arterial 
highways and all fixed guideway transit 
facilities that offer a significant 
alternative to regional highway travel. 
(‘‘Regional transportation needs’’ 
includes access to and from the area 
outside of the region; major planned 
developments such as new retail malls, 
sports complexes, etc.; or transportation 
terminations, as well as most terminals 
themselves). 

Rehabilitation means the work 
required to restore the structural 
integrity of transportation facilities as 
well as work necessary to correct safety 
defects. 

Relocation means the adjustment of 
transportation facilities and utilities 
required by a highway project. It 
includes removing and reinstalling the 
facility, including necessary temporary 
facilities; acquiring necessary right-of-
way on the new location; moving, 
rearranging or changing the type of 
existing facilities; and taking any 
necessary safety and protective 
measures. It also means constructing a 
replacement facility that is both 
functionally equivalent to the existing 
facility and necessary for continuous 
operation of the utility service, the 
project economy, or sequence of 
highway construction. 

Relocation Services means payment 
and assistance authorized by the 
Uniform Relocation and Real Property 
Acquisitions Policy Act, 42 U.S.C. 4601 
et seq., as amended. 

Rest area means an area or site 
established and maintained within or 
adjacent to the highway right-of-way or 
under public supervision or control for 
the convenience of the traveling public. 

Secretaries means the Secretary of the 
Interior and the Secretary of 
Transportation. 

Secretary means the Secretary of the 
Interior or her/his designee authorized 
to act on behalf of the Secretary. 

Secretary of Transportation means the 
Secretary of Transportation or a 
designee authorized to act on behalf of 
the Secretary.

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43107Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

State transportation agency means 
that department, commission, board, or 
official of any State charged by its laws 
with the responsibility for highway 
construction. The term ‘‘State’’ would 
be considered equivalent to ‘‘State 
transportation agency’’ if the context so 
implies. 

STIP means Statewide Transportation 
Improvement Program. It is a financially 
constrained, multi-year list of 
transportation projects. The STIP is 
developed under 23 U.S.C. 134 and 135, 
and 49 U.S.C. 5303–5305. The Secretary 
of Transportation reviews and approves 
the STIP for each State. 

Transit means services, equipment, 
and functions associated with the public 
movement of people served within a 
community or network of communities. 

Transportation planning means 
developing land use, economic 
development, traffic demand, public 
safety, health and social strategies to 
meet transportation current and future 
needs. 

Tribal transportation planning funds 
means funds referenced in 23 U.S.C. 
204(j). 

Tribe means any tribe, nation, band, 
pueblo, rancheria,colony, or 
community, including any Alaska 
Native village or regional or village 
corporation as defined or established 
under the Alaska Native Claims 
Settlement Act that is federally 
recognized by the U.S. government for 
special programs and services provided 
by the Secretary to Indians because of 
their status as Indians. 

TTIP means Tribal Transportation 
Improvement Program. It is a multi-year 
financially constrained list of proposed 
transportation projects developed by a 
tribe from the tribal priority list or the 
long-range transportation plan. 

U.S.C. means the United States Code.

§ 170.6 Information Collection. 
The information collection 

requirements contained in this part have 
been approved by the Office of 
Management and Budget under 44 
U.S.C. et seq. and assigned clearance 
number 1076–0161. This information 
collection is specifically found in 
subparts C and D of this part and 
represent a total reporting burden to the 
public of 31,470 hours or an average of 
56.5 hours per respondent. A Federal 
agency may not conduct or sponsor, and 
you are not required to respond to, a 
collection of information unless it 
displays a currently valid OMB control 
number. Comments and suggestions on 
the burden estimate or any other aspect 
of the form should be sent directly to 
the Office of Management and Budget; 
Attention: Interior Desk Officer; 

Washington, DC 20503; and a copy of 
the comments should be sent to the 
Information Collection Clearance 
Officer, Bureau of Indian Affairs, 1849 
C Street, NW., Washington, DC 20240.

Subpart B—Indian Reservation Roads 
Program Policy and Eligibility 

Consultation, Collaboration, 
Coordination

§ 170.100 What do the terms 
‘‘consultation, collaboration, and 
coordination’’ mean? 

(a) Consultation means government-
to-government communication in a 
timely manner by all parties about a 
proposed or contemplated decision in 
order to: 

(1) Secure meaningful tribal input and 
involvement in the decision-making 
process; and 

(2) Advise the tribe of the final 
decision and provide an explanation. 

(b) Collaboration means that all 
parties involved in carrying out 
planning and project development work 
together in a timely manner to achieve 
a common goal or objective. 

(c) Coordination means that each 
party: 

(1) Shares and compares in a timely 
manner its transportation plans, 
programs, projects, and schedules with 
the related plans, programs, projects, 
and schedules of the other parties; and 

(2) Adjusts its plans, programs, 
projects, and schedules to optimize the 
efficient and consistent delivery of 
transportation projects and services.

§ 170.101 What is the IRR Program 
consultation and coordination policy? 

(a) The IRR Program’s government-to-
government consultation and 
coordination policy is to foster and 
improve communication, cooperation, 
and coordination among tribal, Federal, 
state, and local governments and other 
transportation organizations when 
undertaking the following, similar, or 
related activities: 

(1) Identifying high-accident locations 
and locations for improving both 
vehicle and pedestrian safety; 

(2) Developing State, metropolitan, 
regional, IRR, and tribal transportation 
improvement programs that impact 
tribal lands, communities, and 
members; 

(3) Developing short- and long-range 
transportation plans; 

(4) Developing IRR Program 
transportation projects; 

(5) Developing environmental 
mitigation measures necessary to protect 
and/or enhance Indian lands and the 
environment, and counteract the 
impacts of the projects; 

(6) Developing plans or projects to 
replace or rehabilitate deficient IRR 
bridges; 

(7) Developing plans or projects for 
disaster and emergency relief response 
and the repair of eligible damaged IRR 
transportation facilities; 

(8) Assisting in the development of 
State and tribal agreements related to 
the IRR Program; 

(9) Developing and improving transit 
systems serving Indian lands and 
communities; and 

(10) Assisting in the submission of 
discretionary grant applications for 
State and Federal funding for IRR 
transportation facilities. 

(b) Tribes and State and Federal 
Government agencies may enter into 
intergovernmental Memoranda of 
Agreement (MOA) to streamline and 
facilitate consultation, collaboration, 
and coordination.

§ 170.102 How do the Departments 
consult, collaborate, and coordinate with 
tribal governments? 

The Department of the Interior and 
the Department of Transportation 
operate within a government-to-
government relationship with federally 
recognized tribes. As a critical element 
of this relationship, these agencies 
should assess the impact of Federal 
transportation policies, plans, projects, 
and programs on tribal rights and 
interests to ensure that these rights and 
concerns are appropriately considered.

§ 170.103 What goals and principles guide 
the Secretaries? 

When undertaking transportation 
activities affecting tribes, the Secretaries 
should, to the maximum extent 
permitted by law: 

(a) Establish regular and meaningful 
consultation and collaboration with 
affected tribal governments, including 
facilitating the direct involvement of 
tribal governments in short- and long-
range Federal transportation planning 
efforts; 

(b) Promote the rights of tribal 
governments to govern their own 
internal affairs; 

(c) Promote the rights of tribal 
governments to receive direct 
transportation services from the Federal 
Government or to enter into agreements 
to directly operate any tribally related 
transportation programs serving tribal 
members; 

(d) Ensure the continuation of the 
trust responsibility of the United States 
to tribes and Indian individuals; 

(e) Reduce the imposition of 
unfunded mandates upon tribal 
governments;
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(f) Encourage flexibility and 
innovation in the implementation of the 
IRR Program; 

(g) Reduce, streamline, and eliminate 
unnecessarily restrictive transportation 
policies, guidelines, or procedures; 

(h) Ensure that tribal rights and 
interests are appropriately considered 
during program development; 

(i) Ensure that the IRR Program is 
implemented consistent with tribal 
sovereignty and the government-to-
government relationship; and 

(j) Consult with, and solicit the 
participation of, tribes in the 
development of the annual BIA budget 
proposals.

§ 170.104 Must the Secretary consult with 
tribal governments before obligating IRR 
Program funds? 

Yes. Before obligating IRR program 
funds on any project that is for direct 
service activities, the Secretary must 
consult with the affected tribe to 
determine the tribal preferences 
concerning the project. The Secretary 
must provide information in accordance 
with § 170.600 within 30 days of the 
Notice of Availability of Funds 
publication in the Federal Register.

§ 170.105 Are funds available for 
consultation, collaboration, and 
coordination activities? 

To fund consultation, collaboration, 
and coordination of IRR Program 
activities, tribes may use: 

(a) The tribes’ IRR Program 
allocations; 

(b) Tribal Priority Allocation (TPA) 
funds; 

(c) Administration for Native 
Americans (ANA) funds; 

(d) Economic Development 
Administration (EDA) funds; 

(e) United States Department of 
Agriculture (USDA) Rural Development 
funds; 

(f) Community Development Block 
Grant (CDBG) funds; Indian Housing 
Block Grant (IHBG) funds; 

(g) Indian Health Service Tribal 
Management Grant (IHSTMG) funds; 

(h) General funds of the tribal 
government; and 

(i) Any other funds available for the 
purpose of consultation, collaboration, 
and coordination activities.

§ 170.106 When must State governments 
consult with tribes?

Each State must develop the State 
Transportation Improvement Program 
(STIP) in consultation with tribes and 
BIA in those areas under Indian tribal 
jurisdiction. This includes providing for 
a fully coordinated transportation 
planning process that coordinates 
transportation planning efforts carried 

out by the State with transportation 
planning efforts carried out by tribes. 
The statewide and metropolitan 
planning organization requirements are 
in 23 U.S.C. 134 and 135. Regulations 
can be found at 23 CFR part 450.

§ 170.107 Should planning organizations 
and local governments consult with tribes 
when planning for transportation projects? 

Yes. The Department’s policy is to 
foster and improve communication, 
cooperation, and coordination among 
metropolitan planning organizations 
(MPOs), regional planning organizations 
(RPOs), local governments, municipal 
governments, and tribes on 
transportation matters of common 
concern. Accordingly, planning 
organizations and local governments 
should consult with tribal governments 
when planning for transportation 
projects.

§ 170.108 Should Indian tribes and BIA 
consult with States’ planning organizations 
and local governments in the development 
of their IRRTIP? 

Yes. 
(a) All regionally significant IRR 

Program projects must be: 
(1) Developed in cooperation with 

State and metropolitan planning 
organizations; and 

(2) Included in appropriate Federal 
Lands Highway Program transportation 
improvement programs for inclusion in 
state and metropolitan plans. 

(b) BIA and tribes are encouraged to 
consult with States, metropolitan and 
regional planning organizations, and 
local and municipal governments, on 
transportation matters of common 
concern.

§ 170.109 How do the Secretaries prevent 
discrimination or adverse impacts? 

In administering the IRR Program, the 
Secretaries ensure that 
nondiscrimination and environmental 
justice principles are integral program 
elements. The Secretaries consult with 
tribes early in the program development 
process to identify potential 
discrimination and to recommend 
corrective actions to avoid 
disproportionately high and adverse 
effects on tribes and Native American 
populations.

§ 170.110 How can State and local 
governments prevent discrimination or 
adverse impacts? 

(a) Under 23 U.S.C. 134 and 135, and 
23 CFR part 450, State and local 
government officials should consult and 
work with tribes early in the 
development of programs to: 

(1) Identify potential discrimination; 
and 

(2) Recommend corrective actions to 
avoid disproportionately high and 
adverse effects on tribes and Native 
American populations. 

(b) Examples of adverse effects 
include, but are not limited to: 

(1) Impeding access to tribal 
communities or activities; 

(2) Creating excessive access to 
culturally or religiously sensitive areas; 

(3) Negatively affecting natural 
resources, trust resources, tribal 
businesses, religious, and cultural sites; 

(4) Harming indigenous plants and 
animals; and 

(5) Impairing the ability of tribal 
members to engage in commercial, 
cultural, and religious activities.

§ 170.111 What can a tribe do if 
discrimination or adverse impacts occur? 

If discrimination or adverse impacts 
occur, a tribe should take the following 
steps in the order listed: 

(a) Take reasonable steps to resolve 
the problem directly with the State or 
local government involved; 

(b) Contact BIA, FHWA, or the 
Federal Transit Authority (FTA), as 
appropriate, to report the problem and 
seek assistance in resolving the 
problem. 

Eligible Uses if IRR Program Funds

§ 170.115 What activities may be funded 
with IRR Program funds? 

(a) IRR Program funds may be used: 
(1) For all of the items listed in 

appendix A to this subpart; 
(2) For other purposes identified in 

this part; or 
(3) For other purposes recommended 

by the IRR Program Coordinating 
Committee under the procedures in 
Appendix A to Subpart B (35) and 
§ 170.156 and approved by FHWA or 
BIA pursuant to § 170.117. 

(b) Each of the items listed in 
Appendix A must be interpreted in a 
manner that permits, rather than 
prohibits, a proposed use of funds.

§ 170.116 What activities are not eligible 
for IRR Program funding? 

IRR Program funds cannot be used for 
any of the following: 

(a) Routine maintenance work such 
as: grading shoulders and ditches; 
cleaning culverts; snow removal, 
roadside mowing, normal sign repair 
and replacement, painting roadway 
structures, and the maintaining, 
cleaning, or repair of bridge 
appurtenances; 

(b) Structures and erosion protection 
unrelated to transportation and 
roadways; 

(c) General reservation planning not 
involving transportation;
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(d) Landscaping and irrigation 
systems not involving transportation 
programs and projects; 

(e) Work performed on projects that 
are not included on an FHWA-approved 
IRR Transportation Improvement 
Program (TIP), unless otherwise 
authorized by the Secretary of the 
Interior and the Secretary of 
Transportation; 

(f) Purchase of equipment unless 
authorized by Federal law or in this 
part; or 

(g) Condemnation of land for 
recreational trails.

§ 170.117 How can a tribe determine 
whether a new use of funds is allowable? 

(a) A tribe that proposes new uses of 
IRR Program funds must ask BIA in 
writing whether the proposed use is 
eligible under Federal law. The tribe 
must also provide a copy of its inquiry 
to FHWA. 

(1) In cases involving eligibility 
questions that refer to 25 U.S.C., BIA 
will determine whether the new 
proposed use of IRR Program funds is 
allowable and provide a written 
response to the requesting tribe within 
45 days of receiving the written inquiry. 
Tribes may appeal a denial of a 
proposed use by BIA under 25 CFR part 
2. The address is: Department of the 
Interior, BIA, Division of 
Transportation, 1849 C Street, NW., MS 
4058–MIB, Washington, DC 20240. 

(2) In cases involving eligibility 
questions that refer to the IRR Program 
or 23 U.S.C., BIA will refer an inquiry 
to FHWA for decision. FHWA must 
provide a written response to the 
requesting tribe within 45 days of 
receiving the written inquiry from the 
tribe. Tribes may appeal denials of a 
proposed use by the FHWA to: FHWA, 
400 7th St., SW., HFL–1, Washington, 
DC 20590.

(b) To the extent practical, the 
deciding agency must consult with the 
IRR Program Coordinating Committee 
before denying a request. BIA and 
FHWA will send copies of all eligibility 
determinations to the IRR Program 
Coordinating Committee and BIA 
Regional offices. 

(c) If either BIA or FHWA fails to 
issue the requesting tribe a timely 
response to the eligibility inquiry, the 
proposed use will be deemed to be 
allowable for that specific project. 

Use of IRR and Cultural Access Roads

§ 170.120 What restrictions apply to the 
use of an Indian Reservation Road? 

Indian Reservation Roads (IRRs) must 
be open and available for public use. 
However, the public authority having 
jurisdiction over these roads may: 

(a) Restrict road use or close roads 
temporarily when required for public 
safety, fire prevention or suppression, 
fish or game protection, low load 
capacity bridges, prevention of damage 
to unstable roadbeds, or as contained in 
§§ 170.122 and 170.813; 

(b) Conduct engineering and traffic 
analysis to determine maximum speed 
limits, maximum vehicular size, and 
weight limits, and identify needed 
traffic control devices; and 

(c) Erect, maintain, and enforce 
compliance with signs and pavement 
markings.

§ 170.121 What is a cultural access road? 
(a) A cultural access road is a public 

road that provides access to sites for 
cultural purposes as defined by 
individual tribal traditions, which may 
include, for example: 

(1) Sacred and medicinal sites; 
(2) Gathering medicines or materials 

such as grasses for basket weaving; or 
(3) Other traditional activities, 

including, but not limited to, 
subsistence hunting, fishing and 
gathering. 

(b) A tribal government may 
unilaterally designate a tribal road as a 
cultural access road. A cultural access 
road designation is an entirely voluntary 
and internal decision made by the tribe 
to help it and other public authorities 
manage, protect, and preserve access to 
locations that have cultural significance. 

(c) In order for a tribal government to 
designate a non-tribal road as a cultural 
access road, it must enter into an 
agreement with the public authority 
having jurisdiction over the road. 

(d) Cultural access roads may be 
included in the IRR Inventory if they 
meet the definition of an IRR.

§ 170.122 Can a tribe close a cultural 
access road? 

(a) A tribe with jurisdiction over a 
cultural access road can close it. The 
tribe can do this: 

(1) During periods when the tribe or 
tribal members are involved in cultural 
activities; and 

(2) In order to protect the health and 
safety of the tribal members or the 
general public. 

(b) Cultural access roads designated 
through an agreement with a public 
authority may only be closed according 
to the provisions of the agreement. See 
§ 170.121(c). 

Seasonal Transportation Routes

§ 170.123 What are seasonal 
transportation routes? 

Seasonal transportation routes are 
non-recreational transportation routes in 
the IRR Inventory that provide access to 

Indian communities or villages and may 
not be open for year-round use. They 
include snowmobile trails, ice roads, 
and overland winter roads.

§ 170.124 Does the IRR Program cover 
seasonal transportation routes? 

Yes. IRR Program funds can be used 
to build seasonal transportation routes 
and a tribe may request that BIA include 
seasonal transportation routes in the IRR 
Inventory. 

(a) Standards for seasonal 
transportation routes are found in the 
design standards identified in appendix 
B to subpart D. A tribe can also develop 
or adopt standards that are equal to or 
exceed these standards. 

(b) Construction of a seasonal 
transportation route requires a right-of-
way or use permit. 

IRR Housing Access Roads

§ 170.127 What terms apply to access 
roads? 

(a) IRR housing access road means a 
public road on the IRR System that 
provides access to a housing cluster. 

(b) IRR housing street means a public 
road on the IRR System that provides 
access to adjacent homes within a 
housing cluster. 

(c) Housing cluster means three or 
more existing or proposed housing 
units.

§ 170.128 Are housing access roads and 
housing streets eligible for IRR Program 
funding? 

Yes. IRR housing access roads and 
housing streets on public rights-of-way 
are eligible for construction, 
reconstruction, and rehabilitation 
funding under the IRR Program. Tribes, 
following the transportation planning 
process as required in subpart D, may 
include housing access roads and 
housing street projects on the Tribal 
Transportation Improvement Program 
(TTIP). IRR Program funds are available 
after the projects are listed on the 
FHWA-approved IRRTIP. 

Toll, Ferry and Airport Facilities

§ 170.130 How can tribes use Federal 
highway funds for toll and ferry facilities? 

(a) A tribe can use Federal-aid 
highway funds, including IRR Program 
funds, to study, design, construct, and 
operate toll highways, bridges, and 
tunnels, as well as ferry boats and ferry 
terminal facilities. The following table 
shows how a tribe can initiate 
construction of these facilities.

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43110 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

To initiate construction of a . . . A tribe must . . . 

(1) Toll highway, bridge, or tunnel ........................................................... (i) Meet and follow the requirements set forth in 23 U.S.C. 129; and 
(ii) If IRR Program funds are used, enter into a self-tunnel governance 

agreement or self-determination contract with the Secretary of the In-
terior. 

(2) Ferry boat or ferry terminal ................................................................. Meet and follow the requirements set forth in 23 U.S.C. 129(c). 

(b) A tribe can use IRR Program funds 
to fund 100 percent of the conversion or 
construction of a toll facility. 

(c) If a tribe obtains non-IRR Program 
Federal funding for the conversion or 
construction of a toll facility, these 
funds will cover a maximum of 80 
percent of the project cost. In this case, 
the tribe may use IRR Program funds for 
the required 20 percent local match.

§ 170.131 How can a tribe find out more 
about designing and operating a toll 
facility? 

Information on designing and 
operating a toll highway, bridge or 
tunnel is available from the 
International Bridge, Tunnel and 
Turnpike Association. The Association 
publishes a variety of reports, statistics, 
and analyses. The Web site is located at 
http://www.ibtta.org. Information is also 
available from FHWA.

§ 170.132 When can a tribe use IRR 
Program funds for airport facilities?

(a) A tribe can use IRR Program funds 
for construction of airport and heliport 
access roads, if the access roads are 
open to the public. 

(b) A tribe cannot use IRR Program 
funds to construct or improve runways, 
airports or heliports. Funds for these 
uses are available under the Airport 
Improvement Program (AIP) from the 
Federal Aviation Administration (FAA). 
(See FAA Advisory Circular No. 150/
5370–10A.) 

Recreation, Tourism and Trails

§ 170.135 Can a tribe use Federal funds for 
its recreation, tourism, and trails program? 

Yes. A tribe, tribal organization, tribal 
consortium, or BIA may use IRR 
Program funds for recreation, tourism, 
and trails programs if the programs are 
included in the IRRTIP. Additionally, 
the following Federal programs for 
recreation, tourism, and trails are 
possible sources of Federal funding: 

(a) IRR Program (23 U.S.C. 204); 
(b) Surface Transportation Program—

Transportation Enhancement (23 U.S.C. 
133); 

(c) National Scenic Byway Program 
(23 U.S.C. 162); 

(d) Recreational Trails Program (23 
U.S.C. 206); 

(e) National Highway System (23 
U.S.C. 104); 

(f) Public Lands Discretionary 
Program (23 U.S.C. 204); 

(g) Other funding from other Federal 
departments; and 

(h) Other funding that Congress may 
authorize and appropriate.

§ 170.136 How can a tribe obtain funds? 

(a) To receive funding for programs 
that serve recreation, tourism, and trails’ 
goals, a tribe should: 

(1) Identify a program meeting the 
eligibility guidelines for the funds and 
have it ready for development; and 

(2) Have a viable project ready for 
improvement or construction, including 
necessary permits. 

(b) FHWA provides Federal funds to 
the States for recreation, tourism, and 
trails under 23 U.S.C. 104, 133, 162, 
204, and 206. States solicit proposals 
from tribes and local governments in 
their transportation planning process. A 
tribe may ask: 

(1) To administer these programs 
under the State’s locally administered 
project program; or 

(2) That for projects that are otherwise 
contractible under Public Law 93–638 
(25 U.S.C. 450 et seq.), that the State 
return the funds to FHWA and have 
them transferred to BIA for tribal self-
determination contracts or self-
governance agreements under ISDEAA. 

(c) Congress provides funds under 23 
U.S.C. 205 and 214 for activities for 
Federal agencies. A tribe can contract 
with all agencies within the Department 
of the Interior under ISDEAA for this 
work. 

(d) In order to use National Scenic 
Byway funds, the project must be on a 
road designated as a State or Federal 
scenic byway. 

(e) In order to expend non-IRR 
Program Federal funds for its recreation, 
tourism, and trails programs, a tribe 
must ensure that the project is on an 
approved TIP or STIP.

§ 170.137 What types of activities can a 
recreation, tourism, and trails program 
include? 

(a) The following are examples of 
activities that tribes and tribal 
organizations may perform under a 
recreation, tourism, and trails program: 

(1) Transportation planning for 
tourism and recreation travel; 

(2) Adjacent vehicle parking areas; 

(3) Development of tourist 
information and interpretative signs; 

(4) Provision for non-motorized trail 
activities including pedestrians and 
bicycles; 

(5) Provision for motorized trail 
activities including all terrain vehicles, 
motorcycles, snowmobiles, etc.; 

(6) Construction improvements that 
enhance and promote safe travel on 
trails; 

(7) Safety and educational activities; 
(8) Maintenance and restoration of 

existing recreational trails; 
(9) Development and rehabilitation of 

trailside and trailhead facilities and trail 
linkage for recreational trails; 

(10) Purchase and lease of recreational 
trail construction and maintenance 
equipment; 

(11) Safety considerations for trail 
intersections; 

(12) Landscaping and scenic 
enhancement (see 23 U.S.C. 319); 

(13) Bicycle Transportation and 
pedestrian walkways (see 23 U.S.C. 
217); and 

(14) Trail access roads. 
(b) The items listed in paragraph (a) 

of this section are not the only activities 
that are eligible for recreation, tourism, 
and trails funding. The funding criteria 
may vary with the specific requirements 
of the programs. 

(c) Tribes may use IRR Program funds 
for any activity that is eligible for 
Federal funding under any provision of 
title 23 U.S.C.

§ 170.138 Can roads be built in roadless 
and wild areas?

Under 25 CFR part 265 no roads can 
be built in roadless and wild areas on 
Indian reservations. 

Highway Safety Functions

§ 170.141 What Federal funds are available 
for a tribe’s highway safety activities? 

Federal funds available for a tribe’s 
highway safety activities include, but 
are not limited to, the following which 
may be amended, repealed, or added to: 

(a) The tribes’ IRR Program allocations 
under 23 U.S.C. 204; 

(b) Highway Safety Program funds 
under 23 U.S.C. 402; 

(c) Occupant protection program 
funds under 23 U.S.C. 405; 

(d) Alcohol traffic safety program 
funds under 23 U.S.C. 408;
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(e) Alcohol-impaired driver 
countermeasures under 23 U.S.C. 410; 

(f) Funding for highway safety 
activities from the U.S. Department of 
Health and Human Services (HHS); 

(g) Indian Highway Safety Program 25 
CFR 181; and 

(h) Other funding that Congress may 
authorize and appropriate.

§ 170.142 How can tribes obtain funds to 
perform highway safety projects? 

There are two methods to obtain 
National Highway Traffic Safety 
Administration (NHTSA) and other 
FHWA safety funds for highway safety 
projects: 

(a) FHWA provides safety funds to 
BIA under 23 U.S.C. 402. BIA annually 
solicits proposals from tribes for use of 
these funds. Proposals are processed 
under 25 CFR part 181. Tribes may 
obtain a contract or agreement under 
ISDEAA for these projects. 

(b) FHWA provides funds to the 
States under 23 U.S.C. 402, 405, 408, 
and 410. States annually solicit 
proposals from tribes and local 
governments. Tribes may request: 

(1) To administer these programs 
under the State’s locally administered 
project program; or 

(2) That for projects that are otherwise 
contractible under Public Law 93–638 
(25 U.S.C. 450 et seq.), that the State 
return the funds to FHWA and have 
them transferred to BIA for tribal self-
determination contracts or self-
governance agreements under ISDEAA.

§ 170.143 How can IRR Program funds be 
used for highway safety? 

A tribe, tribal organization, tribal 
consortium, or BIA may fund projects to 
improve highway safety. Those projects 
that are not fully funded by the BIA-
administered Indian Highway Safety 
Program must be incorporated into the 
FHWA-approved IRRTIP if IRR Program 
funds are used to complete funding of 
the project.

§ 170.144 What are eligible highway safety 
projects? 

The following are examples of 
activities that can be considered as 
highway safety projects: 

(a) Highway alignment improvement; 
(b) Bridge widening; 
(c) Pedestrian paths/sidewalks and 

bus shelters; 
(d) Installation and replacement of 

signs when designated as, or made part 
of, a highway safety project; 

(e) Construction improvements that 
enhance and promote safe travel on 
IRRs, such as guardrail construction and 
traffic markings; 

(f) Development of a safety 
management system; 

(g) Education and outreach highway 
safety programs, such as use of child 
safety seats, defensive driving, and 
Mothers Against Drunk Drivers; 

(h) Development of a highway safety 
plan designed to reduce traffic accidents 
and deaths, injuries, and property 
damage; 

(i) Collecting data on traffic-related 
deaths, injuries and accidents; 

(j) Impaired driver initiatives; 
(k) Child safety seat programs; and 
(l) Purchasing necessary specific 

traffic enforcement equipment, such as 
radar equipment, breathalyser, video 
cameras.

§ 170.145 Are other funds available for a 
tribe’s highway safety efforts? 

Yes. Tribes may seek grant and 
program funding for highway safety 
activities from appropriate Federal, 
state, and local agencies and private 
grant organizations. 

Transit Facilities

§ 170.148 What is a tribal transit program? 
A tribal transit program is the 

planning, administration, acquisition, 
and operation and maintenance of a 
system associated with the public 
movement of people served within a 
community or network of communities 
on or near Indian reservations, lands, 
villages, communities, and pueblos.

§ 170.149 How do tribes identify transit 
needs? 

Tribes identify transit needs during 
the tribal transportation planning 
process (see subpart D). Transit projects 
using IRR Program funds must be 
included in the FHWA-approved 
IRRTIP.

§ 170.150 What Federal funds are available 
for a tribe’s transit program? 

Title 23 U.S.C. authorizes the use of 
IRR Program funds for transit facilities 
as defined in this part. Additionally, 
there are many sources of Federal funds 
that may help support tribal transit 
programs. These include the Federal 
programs listed in this section. Note that 
each program has its own terms and 
conditions of assistance. For further 
information on these programs and their 
use for transit, contact the FTA Regional 
Transit Assistance Program (RTAP) 
National Transit Resource Center at 
http://www.ctaa.org/ntrc. 

(a) U.S. Department of Agriculture 
(USDA): community facilities loans; 
rural development loans; business and 
industrial loans; rural enterprise grants; 
commerce, public works and economic 
development grants; and economic 
adjustment assistance. 

(b) U.S. Department of Housing and 
Urban Development (HUD): community 

development block grants, supportive 
housing, tribal housing loan guarantees, 
resident opportunity and support 
services. 

(c) U.S. Department of Labor: Native 
American employment and training, 
welfare-to-work grants. 

(d) DOT: Welfare-to-Work, Indian 
Reservation Roads Program, 
transportation and community and 
systems preservation, Federal transit 
capital improvement grants, public 
transportation for non-urbanized areas, 
capital assistance for elderly and 
disabilities transportation, education, 
and Even Start. 

(e) HHS: programs for Native 
American elders, community service 
block grants, job opportunities for low-
income individuals, Head Start (capital 
or operating), administration for Native 
Americans programs, Medicaid, HIV 
Care Grants, Healthy Start, and the 
Indian Health Service.

§ 170.151 May a tribe or BIA use IRR 
Program funds as matching funds? 

(a) A tribe may use 23 U.S.C. 204 IRR 
Program funds provided under a self-
determination contract or self-
governance agreement to meet matching 
or cost participation requirements for 
any Federal or non-Federal transit grant 
or program. 

(b) BIA may use 23 U.S.C. 204 IRR 
Program funds to pay local matching 
funds for transit facilities and transit 
activities funded under 23 U.S.C. 104.

§ 170.152 What transit facilities and 
activities are eligible for IRR Program 
funding? 

Transit facilities and activities eligible 
for IRR Program funding include, but 
are not limited to: 

(a) Acquiring, constructing, 
supervising or inspecting new, used or 
refurbished equipment, buildings, 
facilities, buses, vans, water craft, and 
other vehicles for use in mass 
transportation; 

(b) Transit-related intelligent 
transportation systems; 

(c) Rehabilitating, remanufacturing, 
and overhauling a transit vehicle; 

(d) Preventive maintenance; 
(e) Leasing transit vehicles, 

equipment, buildings, and facilities for 
use in mass transportation; 

(f) Third-party contracts for otherwise 
eligible transit facilities and activities; 

(g) Mass transportation improvements 
that enhance economic and community 
development, such as bus shelters in 
shopping centers, parking lots, 
pedestrian improvements, and support 
facilities that incorporate other 
community services; 

(h) Passenger shelters, bus stop signs, 
and similar passenger amenities;
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(i) Introduction of new mass 
transportation technology; 

(j) Provision of fixed route, demand 
response services, and non-fixed route 
paratransit transportation services 
(excluding operating costs) to enhance 
access for persons with disabilities; 

(k) Radio and communication 
equipment to support tribal transit 
programs; and 

(l) Transit capital project activities 
authorized by 49 U.S.C. 5302 (a)(1). 

IRR Program Coordinating Committee

§ 170.155 What is the IRR Program 
Coordinating Committee? 

(a) Under this part, the Secretaries 
will establish an IRR Program 
Coordinating Committee that: 

(1) Provides input and 
recommendations to BIA and FHWA in 
developing IRR Program policies and 
procedures; and 

(2) Supplements government-to-
government consultation by 
coordinating with and obtaining input 
from tribes, BIA, and FHWA. 

(b) The Committee consists of 12 
tribal regional representatives (one from 
each BIA Region) and two non-voting 
Federal representatives (FHWA and 
BIA). The Secretary of the Interior will 
select one alternate tribal member from 
each BIA Region to attend committee 
meetings in the absence of the regional 
representative. 

(c) The Secretary must select regional 
tribal representatives and alternates 
from nominees officially selected by the 
region’s tribes. 

(1) To the extent possible, the 
Secretary must make the selection so 
that there is representation from a broad 
cross-section of large, medium, and 
small tribes. 

(2) Each tribal representative must be 
a tribal governmental official or 
employee with authority to act for the 
tribal government. 

(d) For purposes of continuity, the 
Secretary will appoint the initial tribal 
representative and alternate from each 
BIA region to either a 1-, 2-, or 3-year 
term so that only one-third of the tribal 
representatives and alternates change 
every year. Thereafter, all appointments 
must be for a term of 3 years. 

(e) The Secretary of the Interior will 
provide guidance regarding the 
replacement of representatives should 
the need arise.

§ 170.156 What are the IRR Program 
Coordinating Committee’s responsibilities? 

(a) Committee responsibilities are to 
provide input and recommendations to 
BIA and FHWA during the development 
or revision of: 

(1) BIA/FHWA IRR Program 
Stewardship Plan; 

(2) IRR Program policy and 
procedures; 

(3) IRR Program eligible activities 
determination; 

(4) IRR Program transit policy; 
(5) IRR Program regulations; 
(6) IRR Program management systems 

policy and procedures; 
(7) IRR Program fund distribution 

formula (as outlined in § 170.157); and 
(8) National tribal transportation 

needs. 
(b) The Committee may establish 

work groups to carry out its 
responsibilities; and 

(c) The Committee also reviews and 
provides recommendations on IRR 
Program national concerns (including 
the implementation of this part) brought 
to its attention.

§ 170.157 What is the IRR Program 
Coordinating Committee’s role in the 
funding process? 

The Committee’s role is to provide 
input and recommendations to BIA and 
FHWA regarding: 

(a) New IRR Inventory Data Format 
and Form; 

(b) Simplified Cost to Construct (CTC) 
Methodology (including formula 
calculations, formula program and 
design, and bid tab methodology); 

(c) Cost Elements; 
(d) Over-Design Issues; 
(e) Inflation Impacts on $1 Million 

Cap for IRRHPP and Emergency Projects 
(including the IRRHPP Ranking System 
and emergency/disaster expenditures 
report); and 

(f) The impact of including funded 
but non-constructed projects in the CTC 
calculation.

§ 170.158 How does the IRR Program 
Coordinating Committee conduct 
business? 

The Committee holds at least two 
meetings a year. Additional Committee 
meetings may be called with the consent 
of one-third of the Committee members 
or by BIA or FHWA. The Committee 
conducts business at its meetings as 
follows: 

(a) A quorum consists of eight 
Committee members of which a majority 
must be tribal committee members. 

(b) The Committee will operate by 
consensus or majority vote, as 
determined by the Committee in its 
protocols. 

(c) Any Committee member can 
submit an agenda item to the Chair. 

(d) The Committee will work through 
a committee-approved annual work plan 
and budget.

(e) Annually, the Committee must 
elect from among the Committee 

membership a Chair, a Vice-Chair, and 
other officers. These officers will be 
responsible for preparing for and 
conducting Committee meetings and 
summarizing meeting results. These 
officers will also have other duties that 
the Committee may prescribe. 

(f) The Committee must keep the 
Secretary and the tribes informed 
through an annual accomplishment 
report provided within 90 days after the 
end of each fiscal year. 

(g) The Committee’s budget will be 
funded through the IRR Program 
management and oversight funds, not to 
exceed $150,000 annually. 

Indian Local Technical Assistance 
Program

§ 170.161 What is the Indian Local 
Technical Assistance Program? 

The Indian Local Technical 
Assistance Program (Indian LTAP) is 
authorized under 23 U.S.C. 504(b), and 
§§ 170.161 through 170.176 are 
provided for information only. The 
Program assists tribal governments and 
other IRR Program participants in 
extending their technical capabilities by 
providing them greater access to 
transportation technology, training, and 
research opportunities.

§ 170.162 How is the Indian LTAP funded? 

FHWA uses Highway Trust Funds to 
fund the Indian LTAP. BIA may use IRR 
Program management and oversight 
funds for Indian LTAP centers. These 
funds may be used to operate Indian 
LTAP centers and to develop training 
materials and products for these centers. 
The Indian LTAP centers should apply 
for supplemental funding from other 
sources to accommodate their needs.

§ 170.163 How are Indian LTAP recipients 
selected? 

(a) FHWA announces Indian LTAP 
grant, cooperative agreement, and 
contracting opportunities in the Federal 
Register. The announcements state that 
tribal governments, a consortium of 
tribal governments, State transportation 
departments, or universities are eligible 
for these awards; indicate the funds 
available; and provide eligibility 
criteria. 

(b) FHWA sends the information in 
paragraph (a) of this section to BIA for 
distribution to tribal governments and 
consortia. BIA must provide written 
notice to tribal governments and 
consortia. 

(c) A selection committee of Federal 
and tribal representatives (see § 170.164) 
reviews the proposals of eligible 
applicants and recommends award 
recipients. FHWA selects and notifies
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award recipients consistent with 
applicable law.

§ 170.164 How are tribal representatives 
nominated and chosen for the selection 
committee? 

In its written notice to tribal 
governments announcing opportunities 
under the Indian LTAP, FHWA requests 
nominations within each Indian LTAP’s 
service area for representatives to serve 
on the selection committee. Forty-five 
days after receiving the request for 
nominations, FHWA will notify tribal 
governments of the nominees for the 
service area. Each tribe then has 30 days 
to notify FHWA of its selection from the 
nominees.

§ 170.165 May a tribe enter into a contract 
or agreement for Indian LTAP funds? 

Yes. If selected for an award as an 
Indian LTAP Center, a tribe will enter 
into a cooperative agreement with the 
FHWA and be subject to the guidelines 
of the agreement.

§ 170.166 What services do Indian LTAP 
centers provide? 

(a) Indian LTAP centers provide 
transportation technology transfer 
services, including education, training, 
technical assistance and related support 
services to tribal governments and IRR 
Program participants. Indian LTAPs 
will: 

(1) Develop and expand tribal 
expertise in road and transportation 
areas; 

(2) Improve IRR Program 
performance; 

(3) Enhance tribal transportation 
planning, project selection, transit and 
freight programs; 

(4) Develop transportation training 
and technical resource materials and 
present workshops; 

(5) Improve tribal tourism and 
recreational travel programs; 

(6) Help tribes deal more effectively 
with transportation-related problems by 
developing and sharing tribal 
transportation technology and traffic 
safety systems and information with 
other transportation agencies; 

(7) Operate Indian technical centers in 
cooperation with State transportation 
departments and universities; 

(8) Provide technical assistance on 
transportation technology and enhance 
new technology implementation in 
cooperation with the private sector; 

(9) Develop educational programs to 
encourage and motivate interest in 
transportation careers among Native 
American students; and 

(10) Act as information 
clearinghouses for tribal governments 
and Indian-owned businesses on 
transportation-related topics. 

(b) Unless otherwise stated in an 
Indian LTAP agreement, an Indian 
technical assistance program center 
must, at a minimum: 

(1) Maintain a current mailing list 
including, at a minimum, each tribe and 
IRR Program participant within the 
service area; 

(2) Publish a quarterly newsletter and 
maintain a Web site; 

(3) Conduct or coordinate 10 
workshops per year; 

(4) Maintain a library of technical 
publications and video tapes; 

(5) Provide technical assistance to IRR 
Program participants; 

(6) Hold two advisory committee 
meetings a year; 

(7) Develop a yearly action plan in 
consultation with the advisory 
committee; 

(8) Coordinate with State LTAPs, 
other Indian technical centers, Rural 
Technical Assistance Program (RTAP) 
centers, tribal governments, and local 
planning and transportation agencies to 
share and exchange publications, 
videotapes, training material, and 
conduct joint workshops; 

(9) Consult with tribes and IRR 
Program participants concerning 
technical assistance and training 
desired; and 

(10) Prepare an annual report and 
distribute this report to service area 
tribes.

§ 170.167 How does a tribe obtain services 
from an Indian LTAP center? 

A tribe that wants to obtain services 
should contact the Indian LTAP center 
serving its service area or its BIA 
regional road engineer. Information 
about the centers and the services 
provided can be found on the World 
Wide Web at the following address: 
http://www.ltap.org.

§ 170.168 Do Indian LTAP centers offer 
services similar to those of State LTAPs? 

Yes. However, Indian LTAP centers 
are primarily responsible for increasing 
the capacity of tribal governments to 
administer transportation programs. 
State LTAPs also provide services to 
local and rural governments, including 
tribal governments. Indian LTAP centers 
should coordinate education and 
training opportunities with State LTAP 
centers to maximize resources.

§ 170.169 What can a tribe do if Indian 
LTAP services are unsatisfactory? 

A tribal government can address 
concerns over quality of services to the 
Indian LTAP Center Director, FHWA, 
and BIA. If the center does not 
adequately address these concerns in 
writing within 30 calendar days, the 

tribal government may request any or all 
of the following: 

(a) A special meeting with the 
Center’s Director and staff to address the 
concern; 

(b) A review of the Center’s 
performance by FHWA and BIA or; 

(c) Services from other Indian LTAP 
centers.

§ 170.170 How are Indian LTAP centers 
managed? 

(a) Each Indian LTAP center is 
managed by its Center Director and staff, 
with the advice of its technical panel 
under the Indian LTAP agreements. 
FHWA, BIA, and tribes review the 
performance of the Indian LTAP 
centers. 

(b) Each Indian LTAP center has a 
technical panel consisting of one BIA 
Regional Road Engineer, one FHWA 
representative, one state DOT 
representative, and at least five tribal 
representatives from the service area. 
The technical panel may, among other 
activities: 

(1) Recommend center policies; 
(2) Review and approve the annual 

action plan for submission to FHWA for 
approval; 

(3) Provide direction on the areas of 
technical assistance and training; 

(4) Review and approve the annual 
report for submission to FHWA for 
approval; 

(5) Develop recommendations for 
improving center operation services and 
budgets; and 

(6) Assist in developing goals and 
plans for obtaining or using 
supplemental funding. 

(c) The technical panel must meet at 
least twice a year. Tribal representatives 
may request IRR Program funding to 
cover the cost of participating in these 
committee meetings.

§ 170.171 How are tribal advisory technical 
panel members selected? 

(a) The Indian LTAP center requests 
nominations from tribal governments 
and consortia within the service area for 
tribal transportation representatives to 
serve on the technical panel. 

(b) Tribes from the service area select 
tribal panel members from those 
nominated. 

Indian LTAP-Sponsored Education and 
Training Opportunities

§ 170.175 What Indian LTAP-sponsored 
transportation training and educational 
opportunities exist? 

There are many programs and sources 
of funding that provide tribal 
transportation training and education 
opportunities. Each program has its own 
terms and conditions of assistance. For
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further information on these programs 
and their use for tribal transportation 
education and training opportunities, 
contact the regional Indian LTAP center 
or BIA regional road engineer. 
Appendix B to this subpart contains a 
list of programs and funding sources.

§ 170.176 Where can tribes get 
scholarships and tuition for Indian LTAP-
sponsored education and training? 

Tribes can get tuition and scholarship 
assistance for Indian LTAP-sponsored 
education and training from the 
following sources: 

(a) Indian LTAP centers; 
(b) BIA-appropriated funds (for 

approved training); and 
(c) IRR Program funds (for education 

and training opportunities and technical 
assistance programs related to 
developing skills for performing IRR 
Program activities). 

Appendix A to Subpart B—Allowable 
Uses of IRR Program Funds

A. IRR Program funds can be used for the 
following planning and design activities: 

1. Planning and design of IRR transit 
facilities eligible for IRR construction 
funding. 

2. Planning and design of IRR roads and 
bridges. 

3. Planning and design of transit facilities 
that provide access to or are located within 
an Indian reservation or community. 

4. Transportation planning activities, 
including planning for tourism and 
recreational travel. 

5. Development, establishment, and 
implementation of tribal transportation 
management systems such as safety, bridge, 
pavement, and congestion management. 

6. Tribal transportation plans and 
transportation improvement programs (TIPS). 

7. Coordinated technology implementation 
program (CTIP) projects. 

8. Traffic engineering and studies. 
9. Identification and evaluation of accident 

prone locations. 
10. Tribal transportation standards. 
11. Preliminary engineering studies. 
12. Interagency program/project 

formulation, coordination and review. 
13. Environmental studies and 

archeological investigations directly related 
to transportation programs and projects. 

14. Costs associated with obtaining permits 
and/or complying with tribal, Federal, state, 
and local environmental, archeological and 
natural resources regulations and standards. 

15. Development of natural habitat and 
wetland conservation and mitigation plans, 
including plans authorized under the Water 
Resources Development Act of 1990, 104 
Stat. 4604 (Water Resources Development 
Act).

16. Architectural and landscape 
engineering services related to transportation 
programs. 

17. Engineering design related to 
transportation programs, including 
permitting activities. 

18. Inspection of bridges and structures. 

19. Indian local technical assistance 
program (LTAP) centers. 

20. Highway and transit safety planning, 
programming, studies and activities. 

21. Tribal employment rights ordinance 
(TERO) fees. 

22. Purchase or lease of advanced 
technological devices used for transportation 
planning and design activities such as global 
positioning units, portable weigh-in-motion 
systems, hand held data collection units, 
related hardware and software, etc. 

23. Planning, design and coordination for 
Innovative Readiness Training projects. 

24. Transportation planning and project 
development activities associated with 
border crossings on or affecting tribal lands. 

25. Public meetings and public 
involvement activities. 

26. Leasing or rental of equipment used in 
transportation planning or design programs. 

27. Transportation-related technology 
transfer activities and programs. 

28. Educational activities related to bicycle 
safety. 

29. Planning and design of mitigation of 
damage to wildlife, habitat, and ecosystems 
caused by a transportation project. 

30. Evaluation of community impacts such 
as land use, mobility, access, social, safety, 
psychological, displacement, economic, and 
aesthetic impacts. 

31. Acquisition of land and interests in 
land required for right-of-way, including 
control of access thereto from adjoining 
lands, the cost of appraisals, cost of 
examination and abstract of title, the cost of 
certificate of title, advertising costs, and any 
fees incidental to such acquisition. 

32. Cost associated with relocation 
activities including financial assistance for 
displaced businesses or persons and other 
activities as authorized by law. 

33. On the job education including 
classroom instruction and pre-apprentice 
training activities related to transportation 
planning. 

34. Other eligible activities as approved by 
FHWA. 

35. Any additional activities identified by 
IRR Program Coordinating Committee 
guidance and approved by the appropriate 
Secretary (see § 170.156). 

36. Indirect general and administrative 
costs; and 

37. Other eligible activities described in 
this part. 

B. IRR Program funds can be used for the 
following construction and improvement 
activities: 

1. Construction, reconstruction, 
rehabilitation, resurfacing, restoration, and 
operational improvements for IRR roads and 
highway bridges including bridges and 
structures under 20 feet in length, including 
the replacement of low-water crossings, 
regardless of length, with bridges. 

2. Construction or reconstruction of IRR 
roads and bridges necessary to accommodate 
other transportation modes. 

3. Construction of toll roads, highway 
bridges and tunnels, and toll and non-toll 
ferry boats and terminal facilities, and 
approaches thereto (except when on the 
Interstate System) to the extent permitted 
under 23 U.S.C. 129. 

4. Construction of projects for the 
elimination of hazards at railway-highway 
crossings, including the separation or 
protection of grades at crossings, the 
reconstruction of existing railroad grade 
crossing structures, and the relocation of 
highways to eliminate grade crossings. 

5. Installation of protective devices at 
railway-highway crossings. 

6. Transit facilities, whether publicly or 
privately owned, that serve Indian 
reservations and other communities or that 
provide access to or are located within an 
Indian reservation or community (see 
§§ 170.148 through 170.152 for additional 
information). 

7. Engineered pavement overlays that add 
to the structural value and design life or 
increase the skid resistance of the pavement. 

8. Tribally-owned, post-secondary 
vocational school roads and bridges. 

9. Road sealing. 
10. Double bituminous surface and chip 

seals that are part of a predefined stage of 
construction or form the final surface of low 
volume roads. 

11. Seismic retrofit, replacement, 
rehabilitation, and painting of highway 
bridges. 

12. Application of calcium magnesium 
acetate, sodium acetate/formate, or other 
environmentally acceptable, minimally 
corrosive anti-icing and de-icing 
compositions on highway bridges, and 
approaches thereto and other elevated 
structures. 

13. Installation of scour countermeasures 
for highway bridges and other elevated 
structures. 

14. Special pedestrian facilities built in 
lieu of streets or roads, where standard street 
or road construction is not feasible. 

15. Interpretive signs, standard traffic 
regulatory and guide signs that are culturally 
relevant (native language, symbols, etc.) that 
are a part of transportation projects. 

16. Traffic barriers and bridge rails. 
17. Engineered spot safety improvements. 
18. Planning and development of rest 

areas, recreational trails, parking areas, 
sanitary facilities, water facilities, and other 
facilities that accommodate the traveling 
public. 

19. Public approach roads and interchange 
ramps that meet the definition of an Indian 
reservation road. 

20. Construction of roadway lighting and 
traffic signals. 

21. Adjustment or relocation of utilities 
directly related to roadway work, not 
required to be paid for by local utility 
companies. 

22. Conduits crossing under the roadway to 
accommodate utilities that are part of future 
development plans. 

23. Restoration of borrow and gravel pits 
created by projects funded from the IRR 
Program. 

24. Force account and day labor work, 
including materials and equipment rental, 
being performed in accordance with 
approved plans and specifications. 

25. Experimental features where there is a 
planned monitoring and evaluation schedule. 

26. Capital and operating costs for traffic 
monitoring, management, and control 
facilities and programs.
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27. Safely accommodating the passage of 
vehicular and pedestrian traffic through 
construction zones. 

28. Construction engineering including 
contract/project administration, inspection, 
and testing. 

29. Construction of temporary and 
permanent erosion control, including 
landscaping and seeding of cuts and 
embankments. 

30. Landscape and roadside development 
features. 

31. Marine terminals as intermodal 
linkages. 

32. Construction of visitor information 
centers, kiosks, and related items. 

33. Other appropriate public road facilities 
such as visitor centers as determined by the 
Secretary of Transportation. 

34. Facilities adjacent to roadways to 
separate pedestrians and bicyclists from 
vehicular traffic for operational safety 
purposes, or special trails on separate rights-
of-way. 

35. Construction of pedestrian walkways 
and bicycle transportation facilities, such as 
a new or improved lane, path, or shoulder for 
use by bicyclists and a traffic control device, 
shelter, or parking facility for bicycles. 

36. Facilities adjacent to roadways to 
separate modes of traffic for safety purposes. 

37. Acquisition of scenic easements and 
scenic or historic sites provided they are part 
of an approved project or projects. 

38. Debt service on bonds or other debt 
financing instruments issued to finance IRR 
construction and project support activities. 

39. Any project to encourage the use of 
carpools and vanpools, including provision 
of carpooling opportunities to the elderly and 
individuals with disabilities, systems for 
locating potential riders and informing them 
of carpool opportunities, acquiring vehicles 
for carpool use, designating existing highway 
lanes as preferential carpool highway lanes, 
providing related traffic control devices, and 
designating existing facilities for use for 
preferential parking for carpools.

40. Fringe and corridor parking facilities 
including access roads, buildings, structures, 
equipment improvements, and interests in 
land. 

41. Adjacent vehicular parking areas. 
42. Costs associated with obtaining permits 

and/or complying with tribal, Federal, state, 
and local environmental, archeological, and 
natural resources regulations and standards 
on IRR projects. 

43. Seasonal transportation routes, 
including snowmobile trails, ice roads, 
overland winter roads, and trail markings. 
(See §§ 170.123 through 170.124.) 

44. Tribal fees such as employment taxes 
(TERO), assessments, licensing fees, permits, 
and other regulatory fees. 

45. On the job education including 
classroom instruction and pre-apprentice 
training activities related to IRR construction 
projects such as equipment operations, 
surveying, construction monitoring, testing, 
inspection and project management. 

46. Installation of advance technological 
devices on IRR transportation facilities such 
as permanent weigh-in-motion systems, 

informational signs, intelligent transportation 
system hardware, etc. 

47. Tribal, cultural, historical, and natural 
resource monitoring, management and 
mitigation. 

48. Mitigation activities required by tribal, 
state, or Federal regulatory agencies and 42 
U.S.C. 4321, et seq., the National 
Environmental Policy Act (NEPA). 

49. Leasing or rental of construction 
equipment. 

50. Coordination and construction 
materials for innovative readiness training 
projects such as the Department of Defense 
(DOD), the American Red Cross, the Federal 
Emergency Management Agency (FEMA), etc. 

51. Emergency repairs on IRR roads, 
bridges, trails, and seasonal transportation 
routes. 

52. Public meetings and public 
involvement activities. 

53. Construction of roads on dams and 
levees. 

54. Transportation enhancement activities 
as defined in 23 U.S.C. 101(a). 

55. Modification of public sidewalks 
adjacent to or within IRR transportation 
facilities. 

56. Highway and transit safety 
infrastructure improvements and hazard 
eliminations. 

57. Transportation control measures such 
as employer-based transportation 
management plans, including incentives, 
shared-ride services, employer-sponsored 
programs to permit flexible work schedules 
and other activities, other than clause (xvi) 
listed in section 108(f)(1)(A) of the Clean Air 
Act, (42 U.S.C. 7408(f)(1)(A)). 

58. Necessary environmental restoration 
and pollution abatement. 

59. Trail development and related 
activities as identified in §§ 170.135–170.138. 

60. Development of scenic overlooks and 
information centers. 

61. Natural habitat and wetlands mitigation 
efforts related to IRR road and bridge 
projects, including: 

a. Participation in natural habitat and 
wetland mitigation banks, including banks 
authorized under the Water Resources 
Development Act, and 

b. Contributions to tribal, statewide and 
regional efforts to conserve, restore, enhance, 
and create natural habitats and wetland, 
including efforts authorized under the Water 
Resources Development Act. 

62. Mitigation of damage to wildlife, 
habitat and ecosystems caused as a result of 
a transportation project. 

63. Construction of permanent fixed or 
moveable structures for snow or sand control. 

64. Cultural access roads. 
65. Other eligible items as approved by the 

Federal Highway Administration (FHWA). 
66. Any additional activities identified by 

IRR Program Coordinating Committee and 
approved by the appropriate Secretary (see 
§ 170.156). 

67. Other eligible activities described in 
this part.

Appendix B to Subpart B—Sources of 
Tribal Transportation Training and 
Education Opportunities

The following is a list of some of the many 
governmental sources for tribal 
transportation training and education 
opportunities. There may be other non-
governmental, tribal, or private sources not 
listed here.

1. National Highway Institute training 
courses and fellowships 

2. State and local technical assistance 
program workshops 

3. Indian local technical assistance program 
workshops 

4. FHWA and FTA Research Fellowships 
5. Dwight David Eisenhower Transportation 

Fellowship (23 U.S.C. 504) 
6. Intergovernmental personnel agreement 

assignments 
7. BIA transportation cooperative education 

program 
8. BIA force account operations 
9. Federal Transit Administration workshops 
10. State Departments of Transportation 
11. Federal-aid highway construction and 

technology training including skill 
improvement programs under 23 U.S.C. 
140 (b)(c) 

12. Other funding sources identified in 
§ 170.150 (Transit) 

13. Department of Labor work force 
development 

14. Indian Employment, Training, and 
Related Services Demonstration Act, Public 
Law 102–477 

15. Garrett Morgan Scholarship (FHWA) 
16. NTRC—National Transit Resource Center 
17. CTER—Council for Tribal Employment 

Rights 
18. BIA Indian Highway Safety Program 
19. FHWA/STIPDG and NSTISS Student 

Internship Programs (Summer 
Transportation Internship Program for 
Diverse Groups and National Summer 
Transportation Institute for Secondary 
Students) 

20. Environmental Protection Agency (EPA) 
21. Department of Commerce (DOC) 
22. Department of Housing and Urban 

Development Community Planning and 
Development

Subpart C—Indian Reservation Roads 
Program Funding 

Tribal Transportation Allocation 
Methodology (TTAM)

§ 170.200 How does BIA allocate IRR 
Program funds? 

This section sets forth the Tribal 
Transportation Allocation Methodology 
(TTAM) that BIA uses to allocate IRR 
Program funds. After appropriate 
statutory and regulatory set-asides, as 
well as other takedowns, the remaining 
funds are allocated as follows:
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(a) A statutorily determined 
percentage to a tribal transportation 
planning program (under 23 U.S.C. 
204(j)); and 

(b) The remainder to a pool of funds 
designated as ‘‘Remaining funding 
available for distribution.’’ This 
‘‘Remaining funding available for 
distribution’’ pool is further allocated as 
follows: 

(1) 5 percent to a discretionary pool 
for IRR High Priority Projects (IRRHPP); 
and 

(2) 95 percent to pool for distribution 
by the following Relative Need 
Distribution Factor (RNDF) as defined in 
§ 170.223:
(50 percent Cost to Construct + 30 

percent Vehicle Miles Traveled + 20 
percent Population)

(3) If the annual authorization is 
greater than $275 million, then the 
amount above $275 million, after 
appropriate statutory and regulatory set-
asides, as well as other takedowns are 
applied, will be allocated as follows: 

(i) 12.5 percent to the IRRHPP 
(§ 170.205); 

(ii) 12.5 percent to the Population 
Adjustment Factor (PAF) (§ 170.220); 
and 

(iii) 75 percent to the RNDF 
(§ 170.223).

§ 170.201 How does BIA allocate and 
distribute tribal transportation planning 
funds? 

Upon request of a tribal government 
and approval by the BIA Regional 
Office, BIA allocates tribal 
transportation planning funds described 
in § 170.403 pro rata according to the 
tribes’ relative need percentage from the 
RNDF described in § 170.223. The tribal 
transportation planning funds will be 
distributed in accordance with the BIA 
procedures for self-governance tribes 
that negotiate tribal transportation 
planning in their annual funding 
agreements and to BIA Regional Offices 
for all other tribes.

§ 170.202 Does the Relative Need 
Distribution Factor allocate funding among 
tribes? 

Yes. The RNDF determines the 
amount of funding available to allocate 
to the tribes for their approved IRR 
projects and activities under 23 U.S.C. 
202(d)(2). The IRR Program construction 
funds are allocated pro rata according to 
the tribes’ relative need percentage from 
the Funding Formula. 

(a) The IRR Program construction 
funds will be distributed in accordance 
with the BIA procedures for self-
governance tribes that negotiate IRR 
construction projects into their AFA, 

and distributed to BIA Regional Offices 
for all other tribes. 

(b) In order for a tribe’s IRR Program 
allocation to be expended on a 
construction project, the project must be 
included in an FHWA-approved 
Transportation Improvement Program 
(TIP). 

IRR High Priority Project (IRRHPP)

§ 170.205 What is an IRR High Priority 
Project (IRRHPP)? 

(a) The IRRHPP is a special funding 
pool that can be used: 

(1) By a tribe whose annual allocation 
is insufficient to complete its highest 
priority project; 

(2) By a governmental subdivision of 
a tribe that is authorized to administer 
the tribe’s IRR Program funding and 
whose annual allocation is insufficient 
to complete its highest priority project; 
or 

(3) By any tribe for an emergency/
disaster on any IRR transportation 
facility. 

(b) Eligible applicants may have only 
one IRRHPP application pending at any 
time. This includes emergency/disaster 
applications. 

(c) IRRHPP funds cannot be used for 
transportation planning, research, 
routine maintenance activities, and 
items listed in § 170.116.
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§ 170.206 How is an emergency/disaster 
defined? 

(a) An emergency/disaster is damage 
to an IRR transportation facility that: 

(1) Renders the facility impassable or 
unusable; and 

(2) Is caused by either a natural 
disaster over a widespread area or 
catastrophic failure from an external 
cause. 

(b) Some examples of natural disasters 
are: floods, droughts, earthquakes, 
tornadoes, landslides, avalanches, and 
severe storms. 

(c) An example of a catastrophic 
failure is the collapse of a highway 
bridge after being struck by a barge, 
truck, or landslide.

§ 170.207 What is the intent of IRRHPP 
emergency/disaster funding? 

The intent of IRRHPP emergency/
disaster funding is to provide funding 
for a project that contains eligible work 
and would be approved for FHWA–
ERFO Program funding except that the 
disaster dollar threshold for eligibility 
in the FHWA–ERFO program has not 
been met. Applicants are encouraged to 
apply for FHWA–ERFO Program 
funding if the project meets the 
requirements of the program.

§ 170.208 What funding is available for 
IRRHPP? 

The IRRHPP funding level (see chart 
in § 170.200) for the year is: 

(a) Authorization Amount up to $275 
million—5 percent of the pool of funds 
designated as ‘‘Remaining funding 
available for distribution’’; plus 

(b) Authorization Amount over $275 
million—12.5 percent the amount above 
$275 million after appropriate statutory 
and regulatory set-asides, as well as 
other takedowns.

§ 170.209 How will IRRHPP applications be 
ranked and funded? 

(a) BIADOT and the Federal Lands 
Highway (FLH) Program office will 
determine eligibility and fund IRRHPP 
applications subject to availability of 
funds and the following criteria:

(1) Existence of safety hazards with 
documented fatality and injury 
accidents; 

(2) Number of years since the tribe’s 
last IRR Program construction project 
completed; 

(3) Readiness to proceed to 
construction or IRRBP design need; 

(4) Percentage of project cost matched 
by other non-IRR Program funds 
(projects with a greater percentage of 
other matched funds rank ahead of 
lesser matches); 

(5) Amount of funds requested 
(smaller requests receive greater 
priority); 

(6) Challenges caused by geographic 
isolation; and 

(7) All weather access for: 
employment, commerce, health, safety, 
educational resources, and housing. 

(b) Funding is limited to the estimated 
cost of repairing damage to the IRR 
transportation facility up to a maximum 
of $1 million per application. 

(c) A project submitted as an 
emergency/disaster must be at least 10 
percent of a tribe’s relative need 
distribution. 

(d) BIA’s regional roads engineer or 
the tribe, if it has plans, specifications, 
and estimates (PS&E) approval authority 
will certify the cost estimate in 
approving the plans, specifications, and 
estimates for the IRRHPP. 

(e) The Project Scoring Matrix is 
found in appendix A to subpart C.

§ 170.210 How may a tribe apply for 
IRRHPP? 

A tribe may apply for IRRHPP funds 
by submitting a complete application to 
BIADOT. The application must include: 

(a) Project scope of work 
(deliverables, budget breakdown, 
timeline); 

(b) Amount of IRRHPP funds 
requested; 

(c) Project information addressing 
ranking criteria identified in § 170.209, 
or the nature of the emergency/disaster; 

(d) Documentation that the project 
meets the definition of an IRR 
transportation facility and is in the IRR 
Inventory; 

(e) Documentation of official tribal 
action requesting the IRRHPP project; 
and 

(f) Documentation from the tribe 
providing authority for BIA to place the 
project on an IRRHPP TIP if the project 
is selected and approved.

§ 170.211 What is the IRRHPP Funding 
Priority List? 

The IRRHPP Funding Priority List 
(FPL) is the ranked IRRHPPs approved 
for funding under § 170.209. 

(a) The number of projects on the FPL 
is limited by the amount of IRRHPP 
funds available at the beginning of the 
fiscal year. 

(b) BIA will place all projects on the 
FPL on an IRRHPP TIP and forward 
them to FHWA for approval.

§ 170.212 What is the timeline for 
IRRHPPs? 

(a) BIA will accept IRRHPP 
applications until December 31 each 
year for projects during the following 
year. BIA processes IRRHPP 
applications as shown in the following 
table:

By . . . BIA will . . . 

(1) January 31 .................................................... Notify all applicants and Regions in writing of acceptance of applications. 
(2) March 31 ....................................................... Coordinate with FLH to rank all accepted applications in accordance with Appendix A to Sub-

part C, develop the FPL, and return unaccepted applications to the applicant with an expla-
nation of the deficiencies. 

(3) April 15 .......................................................... Notify all accepted applicants of the projects included on the FPL. 
(4) May 15 .......................................................... Distribute funds to BIA Regions or in accordance with procedures of the Office of Self-Govern-

ance for selected IRRHPP. 

(b) If total funding for accepted 
projects does not equal the total funds 
available for IRRHPP, the remaining 
funds will be redistributed by the 
Relative Need Distribution Factor in 
accordance with Appendix C to subpart 
C. 

(c) All IRRHPP funds must be 
obligated on or before August 15. If it is 
anticipated that these funds cannot be 
obligated by the end of the fiscal year, 

IRRHPP funds assigned to an approved 
project must be returned to FHWA by 
August 1. BIA will redistribute these 
funds the following fiscal year to those 
approved projects. (See § 170.213.)

§ 170.213 How long are IRRHPP funds 
available for a project? 

Any project not under contract for 
construction within 3 fiscal years of its 
initial listing on an FPL will forfeit its 

unexpended funding. Applicants may 
request, in writing, a one-time, 1-year 
extension of this deadline from BIA. 
Upon completion of an IRRHPP, funds 
that are reserved but not expended are 
to be recovered and returned to the 
IRRHPP funding pool.
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§ 170.214 How does award of an 
emergency/disaster project affect projects 
on the FPL? 

(a) A tribe may submit an emergency/
disaster project any time during the 
fiscal year. BIA considers these projects 
a priority and funds them as follows: 

(1) If a tribe submits a project before 
the issuance of the FPL and it is 
determined as eligible for IRRHPP 
funds, BIA will provide funding before 
providing funding for the other 
approved projects on the FPL; or 

(2) If a tribe submits a project after the 
issuance of the FPL and the distribution 
of the IRRHPP funds, BIA will provide 
funding when funds provided to the 
FPL projects is returned to BIA due to 
their inability to be obligated. (See 
§ 170.212(c).)

(b) If BIA uses funding previously 
designated for a project on the FPL to 
fund a emergency/disaster project, the 
FPL project that lost its funding will 
move to the top of the FPL for the 
following year. 

Population Adjustment Factor

§ 170.220 What is the Population 
Adjustment Factor? 

The Population Adjustment Factor 
(PAF) is a special portion of the total 
IRR Program distribution calculated 
annually that provides for broader 
participation in the IRR Program by 
tribes (or a governmental subdivision of 
a tribe authorized to administer the 
tribe’s IRR Program funding). The PAF 
is based upon the population ranges and 
distribution factors in appendix B to 
subpart C. The population data used is 
the American Indian and Alaska Native 
Service Population developed by the 
Department of Housing and Urban 
Development, under the Native 
American Housing Assistance and Self-
Determination Act (NAHASDA), (25 
U.S.C. 4101 et seq.). Appendix B to 
subpart C explains how the PAF is 
derived. The funds generated by the 
PAF can be used for transportation 
planning or IRR projects.

§ 170.221 What funding is available for 
distribution using the PAF? 

When the annual authorization for the 
IRR Program is greater than $275 
million, 12.5 percent of the amount 
above $275 million after the appropriate 
statutory and regulatory set-asides, as 
well as other takedowns, is available for 
distribution using the PAF. 

Relative Need Distribution Factor

§ 170.223 What is the Relative Need 
Distribution Factor (RNDF)? 

The Relative Need Distribution Factor 
(RNDF) is a mathematical formula used 
for distributing the IRR Program 

construction funds. The RNDF is 
derived from a combination of the cost 
to construct, vehicle miles traveled, and 
population. Appendix C to subpart C 
explains how the RNDF is derived and 
applied. 

IRR Inventory and Long-Range 
Transportation Planning (LRTP)

§ 170.225 How does the LRTP process 
relate to the IRR Inventory? 

The LRTP process (see subpart D) is 
a uniform process that identifies the 
transportation needs and priorities of 
the tribes. The IRR Inventory is derived 
from transportation facilities identified 
through LRTP. It is also a means for 
identifying projects for the IRRHPP 
Program.

§ 170.226 How will this part affect the IRR 
Inventory? 

The IRR Inventory defined in this part 
will expand the IRR Inventory for 
funding purposes to include: 

(a) All roads, highway bridges, and 
other eligible transportation facilities 
that were previously approved in the 
BIA Road System in 1992 and each 
following year; 

(b) All Indian reservation roads 
constructed using Highway Trust funds 
since 1983; 

(c) All designated IRR routes (25 CFR 
170.442–170.444); 

(d) Non-road transportation related 
facilities; and 

(e) Other applicable IRR 
transportation facilities.

§ 170.227 How does BIA develop and use 
the IRR Inventory? 

The IRR Inventory as defined in 
§ 170.442 identifies the transportation 
need by providing the data that BIA 
uses to generate the Cost to Construct 
(CTC) and Vehicle Miles Traveled 
(VMT) components of RNDF. The IRR 
Inventory is developed through the 
LRTP process, as described in 
§§ 170.410 through 170.415. BIA 
Regional offices maintain, certify, and 
enter the data for their region’s portion 
of the IRR Inventory database. Only 
project-specific transportation activities 
are included in the IRR Inventory.

§ 170.228 Are all facilities included in the 
IRR Inventory used to calculate CTC? 

No. Projects/facilities proposed to 
receive construction funds on an 
approved IRRTIP are not eligible for 
future inclusion in the calculation of the 
CTC portion of the formula for a period 
of 5 years thereafter. 

General Data Appeals

§ 170.231 May a tribe challenge the data 
BIA uses in the RNDF? 

(a) A tribe may submit a request to the 
BIA Regional Director to revise the data 
for the tribe that BIA uses in the RNDF. 
The request must include the tribe’s 
data and written support for its 
contention that the tribal data is more 
accurate than BIA’s. 

(b) A tribe may submit a data 
correction request at any time. In order 
to impact the distribution in a given 
fiscal year, a data correction request 
must be approved, or any subsequent 
appeals resolved, by June 1 of the prior 
fiscal year. 

(c) The BIA Regional Director must 
respond within 30 days of receiving a 
data correction request under this 
section. 

(1) Unless the BIA Regional Director 
determines that the existing BIA data is 
more accurate, the BIA Regional 
Director must approve the tribe’s data 
correction request and accept the tribe’s 
corrected data. 

(2) If the BIA Regional Director 
disapproves the tribe’s request, the 
decision must include a detailed written 
explanation of the reasons for the 
disapproval, copies of any supporting 
documentation (other than the tribe’s 
request) that the BIA Regional Director 
relied upon in reaching the decision, 
and notice of the tribe’s right to appeal 
the decision. 

(3) If the BIA Regional Director does 
not approve the tribe’s request within 30 
days of receiving the request, the 
request must be deemed disapproved.

§ 170.232 How does a tribe appeal a 
disapproval from the BIA Regional 
Director? 

(a) Within 30 days of receiving a 
disapproval, or within 30 days of a 
disapproval by non-action of the BIA 
Regional Director, a tribe may file a 
written notice of appeal to the Director, 
Bureau of Indian Affairs, with a copy 
provided to the BIA Regional Director; 
and 

(b) Within 30 days of receiving an 
appeal, the Director, Bureau of Indian 
Affairs must issue a written decision 
upholding or reversing the BIA Regional 
Director’s disapproval. This decision 
must include a detailed written 
explanation of the reasons for the 
disapproval, copies of any supporting 
documentation that the Director, Bureau 
of Indian Affairs relied upon in reaching 
the decision (other than the tribe’s 
request or notice of appeal), and notice 
of the tribe’s right to appeal the decision 
to the Interior Board of Indian Appeals 
under 25 CFR part 2.
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Flexible Financing

§ 170.300 May tribes use flexible financing 
to finance IRR transportation projects? 

Yes. Tribes may use flexible financing 
in the same manner as States to finance 
IRR transportation projects, unless 
otherwise prohibited by law. 

(a) Tribes may issue bonds or enter 
into other debt financing instruments 
under 23 U.S.C. 122 with the 
expectation of payment of IRR Program 
funds to satisfy the instruments. 

(b) Under 23 U.S.C. 183, the Secretary 
of Transportation may enter into an 
agreement for secured loans or lines of 
credit for IRR projects meeting the 
requirements contained in 23 U.S.C. 
182. Tribes or BIA may service Federal 
credit instruments. The secured loans or 
lines of credit must be paid from tolls, 
user fees, or other dedicated revenue 
sources. 

(c) Tribes may use IRR Program funds 
as collateral for loans or bonds to 
finance IRR projects. Upon the request 
of a tribe, a BIA region will provide 
necessary documentation to banks and 
other financial institutions.

170.301 Can a tribe use IRR Program 
funds to leverage other funds or pay back 
loans? 

(a) A tribe can use IRR Program funds 
to leverage other funds. 

(b) A tribe can use IRR Program funds 
to pay back loans or other finance 
instruments for a project that: 

(1) The tribe paid for in advance of 
the current year using non-IRR Program 
funds; and 

(2) Was included in FHWA-approved 
IRRTIP.

170.302 Can BIA regional offices borrow 
IRR Program funds from each other? 

Yes. A BIA Regional office, in 
consultation with tribes, may enter into 

agreements to borrow IRR Program 
funds to assist another BIA regional 
office in financing the completion of an 
IRR project. These funds must be repaid 
within the next fiscal year. These 
agreements cannot be executed during 
the last year of a transportation 
authorization act unless Congress has 
authorized IRR Program funds for the 
next year.

§ 170.303 Can a tribe apply for loans or 
credit from a State infrastructure bank? 

Yes. Upon the request of a tribe, BIA 
region will provide necessary 
documentation to a State infrastructure 
bank to facilitate obtaining loans and 
other forms of credit for an IRR project. 
A state infrastructure bank is a state or 
multi-state fund that can offer loans and 
other forms of credit to help project 
sponsors, such as tribes, pay for 
transportation projects.

APPENDIX A TO SUBPART C.—IRR HIGH PRIORITY PROJECT SCORING MATRIX 

Score 10 5 3 1 0 

Accident and fatality rate 
for candidate route 1.

Severe .............................. X ....................................... Moderate ........................... Minimal ............................. No accidents. 

Years since last IRR con-
struction project com-
pleted.

Never ................................ Last project more than 10 
years ago.

Last project 5–9 years ago Last project within last 1 to 
4 years.

Currently has 
project. 

Readiness to Proceed to 
Construction or IRRBP 
Design Need.

PS&E Complete and ap-
proved.

Bridge Replacement 
PS&E development 
Project.

Bridge Rehabilitation 
PS&E development 
Project.

Non-bridge PS & E devel-
opment Project.

X. 

Percentage of Project 
matched by other funds.

X ....................................... 80 percent or more by 
other funds.

20–79 percent by other 
funds.

1–19 percent ..................... No other funds. 

Amount of funds re-
quested 2.

X ....................................... 250,000 or less ................. 250,001–500,000 .............. 500,001–750,000 .............. Over 750,000. 

Geographic isolation .......... No external access to 
community.

Substandard Primary ac-
cess to community.

Substandard Secondary 
access to community.

Substandard access to 
tribal facility.

X. 

All weather access for: ......
—Employment 
—Commerce 
—Health 
—Safety 
—Educational Resources 
—Housing 

Addresses all 6 elements Addresses 4 or 5 ele-
ments.

Addresses 3 elements ...... Addresses 2 elements ...... Addresses 1 ele-
ment. 

1 National Highway Traffic Safety Board standards. 
2 Total funds requested, including preliminary engineering, construction, and construction engineering. 

Appendix B to Subpart C—Population 
Adjustment Factor

1. The Population Adjustment Factor 
allows for participation in the IRR Program 

by all tribes. This component of the funding 
formula creates a special calculation of 
funding which is available in accordance 
with the TTAM each fiscal year for a tribe 

based on the population range within which 
the tribe is included. The following table 
shows how BIA develops the PAF.

Population
range 

Distribution
factor* 

Number of 
tribes** 

Funding 
amount
per tribe 

Less than 25 ..................................................................................................................................... 1 N1 ............ MBA*** × 1 
25–100 .............................................................................................................................................. 3.5 N2 ............. MBA × 3.5 
101–1000 .......................................................................................................................................... 5.0 N3 ............. MBA × 5.0 
1001–10,000 ..................................................................................................................................... 6.5 N4 ............. MBA × 6.5 
10,001+ ............................................................................................................................................. 8 N5 ............. MBA × 8 

* Multiplier used to determine the PAF funding for the population ranges. For example, if $1000 is available for the first population range (less 
than 25), then the second population range (25–100) will receive $3,500 or 3.5 times the amount available to the first population range. 

** The number of tribes changes yearly. 
*** The Minimum Base Allocation (MBA) is the dollar value to be multiplied by the distribution factor for each population range to determine the 

distribution of the PAF. 
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2. The following example shows how the 
PAF applies to a total IRR Program 
authorization for the allocation year of $375 
million. The five steps to calculate the 
Population Adjustment Factor are applied as 
follows: 

Step 1. For each population range, 
multiply the Distribution Factor by the total 

number of tribes identified in the population 
range to determine the Step Factor; 

Step 2. Add the Step Factors determined in 
Step 1 above to derive a Total Step Factor; 

Step 3. Calculate the $A = IRR Program 
authorization available in the allocation year 
by taking the Total IRR Program 
authorization for the allocation year ($375M 
for this example) minus the appropriate 

statutory and regulatory set-asides, as well as 
other takedowns ($25M for this example)
$375M¥$25M = $350M;

Step 4. Derive a Minimum Base Allocation 
by taking 121⁄2 per cent of the difference 
(from Step 3) and dividing it by the Total 
Step Factor. The mathematical equation for 
the Base Allocation is as follows:

MBA
M

N N N N N
= × −

+ + + +( )






12½%

3 5 5 6 5 81 2 3 4 5

( $275 )

. .

$A

MBA = Minimum Base Allocation 
Distribution Factors = 1, 3.5, 5, 6.5, and 8 
$A = IRR Program Authorization Available in 

the Allocation Year 

$275M = Base Reference Amount 
n = The nth Population Range 
1 . . . 5 = Population Ranges 1 through 5 

Nn = Number of tribes in the nth Population 
Range

For the example above, the formula yields:

MBA
M= × −

+ + + +
= =12½%

17 3 5 66 5 309 6 5 137 8 29

375 000

2 50
57

( $275 )

. ( ) ( ) . ( ) ( )

$9, ,

,915.
$3,215.

$350M

Step 5. Calculate Population Adjustment 
Factor within each Population Range by 
multiplying the Distribution Factor for the 
Population Range by the Minimum Base 
Allocation. 

The mathematical equation for the 
Population Adjustment Factor calculation is 
as follows:

PAFn = DFn X MBA

Where:

PAF = Population Adjustment Factor 
DF = Distribution Factor 
n = The nth Population Range 
MBA = Minimum Base Allocation

For example, for DF1 = 1.00; PAF1 = 1 × 
$3,215.57 = $3,215.57

For example, for DF3 = 5.00; PAF3 = 5 × 
$3,215.57 = $16,077.86

The following table illustrates the 
results of the above calculations for all 
population ranges:

Population range (step) # of
tribes 

Distribution
factor 

Step
factor 

Tribal PAF per
population 

range 

Total
funding
per step 

Less than 25 .......................................................................... 17 1 17 $3,215.57 $54,664.72 
25–100 ................................................................................... 66 3.5 231 11,254.50 742,797.12 
101–1000 ............................................................................... 309 5 1545 16,077.36 4,968,058.65 
1001–10,000 .......................................................................... 137 6.5 890.50 20,901.22 2,863,466.82 
10,001 + ................................................................................. 29 8 232 25,724.58 746,012.69 

Totals .............................................................................. .................... Total Step Factor = 2,915.50 ........................ 9,375,000 

Appendix C to Subpart C—Relative 
Need Distribution Factor

The Relative Need Distribution Factor 
(RNDF) is a mathematical formula for 

distributing the IRR Program construction 
funds using the following three factors: Cost 
to Construct (CTC), Vehicle Miles Traveled 
(VMT), and Population (POP). 

1. What Is the Formula for the RNDF? 

The Relative Need Distribution Factor is as 
follows:

A CTC Total C} = × ÷ × ÷ × ÷α β δ  +    {VMT Total VMT} +    {POP Total POP}{

Where:
A = percent Relative Need for an individual 

tribe 
CTC = Total Cost to Construct calculated for 

an individual tribe 
Total C = Total Cost to Construct calculated 

for all tribes shown in the IRR Inventory 

VMT = Total vehicle miles traveled for all 
routes in the IRR Inventory for a given 
tribe 

Total VMT = Total vehicle miles traveled for 
all routes for all tribes in the IRR 
Inventory 

POP = Population of an individual tribe 

Total POP = Total population for all tribes 
a, b, d, = 0.50, 0.30, 0.20 respectively = 

Coefficients reflecting relative weight 
given to each formula factor

Example: 
Tribe X has the following data:

CTC = $51,583,000 ............................................................................................................................................ Total CTC = $10,654,171,742 
VMT = 45,680 .................................................................................................................................................... Total VMT = 10,605,298 
POP = 4,637 ....................................................................................................................................................... Total POP = 1,010,236 
A = 0.50 [CTC ÷ Total CTC] + 0.30[VMT ÷ Total VMT] + 0.20[POP ÷ Total POP]

A = 0.50 [51,583,000 ÷ 10,654,171,742] + 0.30 [45,680 ÷ 10,605,298] + 0.20 [4,637 ÷ 1,010,236] 
A = 0.00242 + 0.00129 + 0.00092 
A = 0.00463 or 0.463 percent
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If IRR Program construction funds available for the fiscal year are $226,065,139 
Then the allocation amount would be: $226,065,139 × 0.00463 = $1,046,682.

2. How Does BIA Estimate Construction 
Costs? 

The methodology for calculating the Cost 
to Construct is explained in Appendix D of 
this subpart. 

3. What Is the Cost to Construct for an 
Individual Tribe? 

The Cost to Construct for an individual 
tribe is the sum of all eligible and approved 
project costs from the tribe’s IRR Inventory. 

4. What Is the Cost to Construct Component 
in the RNDF? 

The Cost to Construct component is the 
total estimated cost of a tribe’s transportation 
projects as a percentage of the total estimated 
cost nationally of all tribes’ transportation 
facilities. Costs are derived from the IRR 
inventory of eligible IRR transportation 
facilities developed and approved by BIA 
and tribal governments through Long-Range 
Transportation Planning. 

5. May the Cost to Construct Component of 
the RNDF Be Modified? 

Yes, BIA and FHWA, with input and 
recommendations provided by the IRR 
Program Coordinating Committee, may 
consider revisions to the data elements used 
in calculating the Cost to Construct 
component. 

6. What Is the Source of the Construction 
Cost Used To Generate the CTC? 

(a) The construction cost will be derived 
from the average of the following three 
project bid tabulation sources: 

(1) Tribal bid tabulations or local BIA bid 
tabulations; 

(2) State bid tabulations for the region of 
the State in which the tribe’s project will be 
constructed; 

(3) National IRR Program bid tabulations. 
(b) If one or more of these bid tabulation 

sources is unavailable, use the average of the 
available sources. 

(c) BIADOT will collect the national IRR 
Program bid tabulation data and enter it into 
the Cost to Construct database. 

7. What Is the VMT Component and How Is 
It Calculated? 

VMT is a measure of the current IRR 
transportation system use. BIA calculates 
VMT using the sum of the length of IRR route 
segments in miles multiplied by the Average 
Daily Traffic (ADT) of the route segment. 

8. What IRR Route Sections Does BIA Use 
To Calculate VMT? 

All IRR route sections in the IRR Inventory 
are used to calculate VMT, but percentage 
factors are applied in accordance with 
Appendix C to subpart C, question (10). 

9. What Is the Population Component and 
How Is It Determined? 

The population component is a factor used 
to define a portion of transportation need 
based on the number of American Indian or 
Alaska Native people served. The population 
data used will be the American Indian and 

Alaska Native Service Population developed 
by the Department of Housing and Urban 
Development, under the Native American 
Housing Assistance and Self-Determination 
Act (NAHASDA), (25 U.S.C. 4101 et seq.). 

10. Do All IRR Transportation Facilities in 
the IRR Inventory Count at 100 Percent of 
Their CTC and VMT? 

No. The CTC and VMT must be computed 
at the non-Federal share requirement for 
matching funds for any transportation facility 
that is added to the IRR inventory and is 
eligible for funding for construction or 
reconstruction with Federal funds, other than 
Federal Lands Highway Program funds. 

However, if a facility falls into one or more 
of the following categories, then the CTC and 
VMT factors must be computed at 100 
percent: 

(1) The transportation facility was 
approved, included, and funded at 100 
percent of CTC and VMT in the IRR 
Inventory for funding purposes prior to the 
issuance of these regulations. 

(2) The facility is not eligible for funding 
for construction or reconstruction with 
Federal funds, other than Federal Lands 
Highway Program funds; or 

(3) The facility is eligible for funding for 
construction or reconstruction with Federal 
funds, however, the public authority 
responsible for maintenance of the facility 
provides certification of maintenance 
responsibility and its inability to provide 
funding for the project.

Appendix D to Subpart C—Cost To 
Construct

Cost to Construct 
(Appendix D includes Tables 1–8 which 

BIA Division of Transportation developed 
based on internal IRR data and the negotiated 
rulemaking process.) This method utilizes 
the concepts of the Bureau of Indian Affairs’ 
‘‘Simplified Approach to Compute the Cost to 
Construct’’. The concept has been modified 
to include computing costs for High Capacity 
Roads (multi-lane roads), non-road projects 
(snowmobile trails, boardwalks, footpaths, 
etc.) and other eligible transportation facility 
projects. 

The theory behind this concept is based on 
the procedure that information gathered 
during any inventory update can be used to 
compare the existing conditions to defined 
Adequate Standard Characteristics. This 
comparison can then be used to determine 
the total cost required to bring the 
transportation facility road up to a necessary 
Adequate Standard. The IRR Inventory 
database is used to determine the costs of a 
new transportation facility or in the case of 
an existing facility, the costs that will be 
necessary to improve the facility from it’s 
existing condition to an adequate standard. 
Therefore, the Cost to Construct for a 
particular facility is the cost required to 
improve the facility’s existing condition to a 
condition that would meet the Adequate 
Standard Characteristics (see Table 1). For 
roadways, the recommended design of the 

geometrics and surface type vary based on 
the road’s functional classification and 
average daily traffic and will use four 
categories of cost. The four categories are 
Grade and Drain Costs, Aggregate Costs, 
Pavement Costs, and Incidental Costs. For 
bridges, costs are derived from costs in the 
National Bridge Inventory as well as the 
National Bridge Construction unit cost data 
developed by FHWA. For other 
transportation IRR transportation facilities, 
an inventory of needs must be developed 
with associated costs for new and existing 
IRR transportation facilities based on long 
range transportation planning. The BIA 
Regions and tribes must ensure the IRR 
Inventory is sufficiently updated to provide 
all the necessary information indicating the 
need, the condition and the construction cost 
data to compute the cost to construct of any 
proposed or existing facility. 

Basic Procedures 

The IRR Inventory, based on transportation 
planning must be developed for those tribes 
without data and updated for those tribes 
that have an existing IRR Inventory. Once the 
IRR Inventory database is current and all IRR 
transportation facilities needs are identified 
and verified, the Cost to Construct for those 
IRR transportation facilities can be 
developed. 

The procedure for determining the cost to 
construct of a proposed transportation 
facility is computed through the following 
step-by-step process: 

(a) Determine the Future ADT of the 
transportation facility as applicable, based 
upon tribal transportation planning or set 
default future ADT (see Table 2); 

(b) Determine the Class of transportation 
facility e.g., rural local, rural major collector, 
or other transportation facility, utilizing 
future ADT and based upon tribal 
transportation planning (see Table 1); 

(c) Identify, if appropriate, transportation 
facility terrain as flat, rolling, or 
mountainous; 

(d) Set Adequate Standard based on Class, 
and/or future ADT, and Terrain (see Table 1); 

(e) Identify the transportation facility’s 
construction cost per unit (e.g., cost per mile, 
cost per linear foot) for the applicable 
components of construction: Aggregate, 
Paving, Grade/Drain, Incidental, or other 
costs associated with the transportation 
facility; 

(f) Multiply the construction cost per unit 
for each component of construction by the 
length of the proposed road or other 
appropriate unit of the transportation facility 
to determine the cost for each component of 
construction; and 

(g) Calculate the cost for the proposed road 
or transportation facility by adding together 
the costs for each component of construction. 

The procedure for determining the cost to 
reconstruct or rehabilitate an existing 
transportation facility is determined in the 
same manner as a proposed transportation 
facility, except that the existing condition of 
the project is evaluated to determine the
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remaining percentage of cost of each 
applicable component of construction that 
will be included in the cost for 
reconstruction. The steps are: 

(1) Evaluate existing condition of road or 
transportation facility in accordance with 
applicable management systems, guidelines 
or other requirements; 

(2) Identify the percentage of required cost 
for each component of applicable 
construction costs for the transportation 
facility by determining the Adequate 
Standards Characteristics (see Table 1) and 
existing condition of the transportation 
facility and by applying the applicable 
percent cost requirement tables for aggregate, 
paving, grade/drain, incidental, and bridge 
(see Tables 4–8); 

(3) Multiply the construction cost per unit 
for each component of construction by the 
corresponding percent of cost required (see 
Tables 4–8) and by the length of the road or 
other appropriate unit of the transportation 
facility to determine the reconstruction cost 
for each component; and 

(4) Calculate the reconstruction cost for the 
road or transportation facility by adding 
together the reconstruction costs for each 
component of construction.

Average daily traffic (ADT) is acquired 
through actual traffic counts on the roadway 
sections. Where current ADT is practical to 
acquire, it should be acquired and future 
ADT calculated by projecting the current 
ADT at 2 percent per year for 20 years. If the 
road is proposed, the ADT impractical to 
acquire, or a current ADT does not exist, then 
BIA will assign a default current ADT and 
calculate future ADT by projecting the 
default current ADT at 2 percent per year for 
20 years to form the basis of the Adequate 
Standard (see Table 1). Table 2 summarizes 
the default current and default future ADT by 
class of road. 

Functional Classification: Functional 
classification means an analysis of a specific 
transportation facility taking into account 
current and future traffic generators, and 
their relationship to connecting or adjacent 
BIA, state, county, Federal, and/or local 
roads and other intermodal facilities. 
Functional classification is used to delineate 
the difference between the various road and/
or intermodal transportation facility 
standards eligible for funding under the IRR 
Program. As a part of the IRR Inventory 

system management, all IRR transportation 
facilities included on or added to the IRR 
Inventory must be classified according to the 
following functional classifications: 

(a) Class 1: Major arterial roads providing 
an integrated network with characteristics for 
serving traffic between large population 
centers, generally without stub connections 
and having average daily traffic volumes of 
10,000 vehicles per day or more with more 
than two lanes of traffic. 

(b) Class 2: Rural minor arterial roads 
providing an integrated network having the 
characteristics for serving traffic between 
large population centers, generally without 
stub connections. May also link smaller 
towns and communities to major resort areas 
that attract travel over long distances and 
generally provide for relatively high overall 
travel speeds with minimum interference to 
through traffic movement. Generally provide 
for at least inter-county or inter-State service 
and are spaced at intervals consistent with 
population density. This class of road will 
have less than 10,000 vehicles per day. 

(c) Class 3: Streets that are located within 
communities serving residential areas. 

(d) Class 4: Rural Major Collector Road is 
a collector to rural local roads. 

(e) Class 5: Rural Local Road that is either 
a section line and/or stub type roads that 
collect traffic for arterial type roads, make 
connections within the grid of the IRR 
System. This class of road may serve areas 
around villages, into farming areas, to 
schools, tourist attractions, or various small 
enterprises. Also included are roads and 
motorized trails for administration of forest, 
grazing, mining, oil, recreation, or other use 
purposes. 

(f) Class 6: City Minor Arterial Streets that 
are located within communities, and serve as 
access to major arterials. 

(g) Class 7: City Collector Streets that are 
located within communities and serve as 
collectors to the city local streets. 

(h) Class 8: This classification 
encompasses all non-road projects such as 
paths, trails, walkways, or other designated 
types of routes for public use by foot traffic, 
bicycles, trail bikes, snowmobile, all terrain 
vehicles or other uses to provide for the 
general access of non-vehicular traffic. 

(i) Class 9: This classification encompasses 
other transportation facilities such as public 
parking facilities adjacent to IRR routes and 

scenic byways, rest areas, and other scenic 
pullouts, ferry boat terminals, and transit 
terminals. 

(j) Class 10: This classification 
encompasses airstrips that are within the 
boundaries of the IRR System grid and are 
open to the public. These airstrips are 
included for inventory and maintenance 
purposes only. 

(k) Class 11: This classification indicates 
an overlapping of a previously inventoried 
section or sections of a route and is used to 
indicate that it is not to be used for 
accumulating needs data. This class is used 
for reporting and identification purposes 
only. 

Construction Need: All existing and 
proposed transportation facilities in the IRR 
Inventory must have a Construction Need 
(CN) which is used in the Cost to Construct 
calculations. These transportation facilities 
are assigned a CN by the tribe during the 
long-range transportation planning and 
inventory update process using certain 
guidelines which are: Ownership or 
responsibility of the facility, whether it is 
within or provides access to reservations, 
groups, villages and communities in which 
the majority of the residents are Indian, and 
whether it is vital to the economic 
development of Indian tribes. As part of the 
IRR Inventory management, all facilities 
included on or added to the IRR Inventory 
must be designated a CN which are defined 
as follows: 

(a) Construction Need 0: Transportation 
facilities which have been improved to their 
acceptable standard or projects/facilities 
proposed to receive construction funds on an 
approved IRRTIP are not eligible for future 
inclusion in the calculation of the CTC 
portion of the formula for a period of 5 years 
thereafter. 

(b) Construction Need 1: Existing BIA 
roads needing improvement. 

(c) Construction Need 2: Construction need 
other than BIA roads needing improvement. 

(d) Construction Need 3: Substandard or 
other roads for which no improvements are 
planned, maintenance only. 

(e) Construction Need 4: Roads which do 
not currently exist and need to be 
constructed, proposed roads. 
BILLING CODE 4310–LH–P
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Table 2.—Default Current ADT and Default 
Future ADT 

Table 2 summarizes the default current and 
default future ADT by class of road. Default 
future ADT is calculated by projecting 
default current ADT at 2 percent per year for 
20 years. 2 percent per year for 20 years 
yields a factor of 1.485.

TABLE 2.—DEFAULT CURRENT ADT 
AND DEFAULT FUTURE ADT 

IRR Class No. Default current and 
default future ADT* 

1 .................................... N/A, Must Exist 
2 .................................... 100 * 1.485 = 149 
3 .................................... 25 * 1.485 = 37 

TABLE 2.—DEFAULT CURRENT ADT 
AND DEFAULT FUTURE ADT—Con-
tinued

IRR Class No. Default current and 
default future ADT* 

4 .................................... 50 * 1.485 = 74 
5 .................................... 50 * 1.485 = 74 
6 .................................... 50 * 1.485 = 74 
7 .................................... 50 * 1.485 = 74 
8 .................................... 20 * 1.485 = 30 
9 .................................... N/A** 
10 .................................. N/A** 
11 .................................. N/A** 

* Default Future ADT is used for proposed 
roads or when impractical to acquire current 
ADT or when current ADT does not exist. 

** Class 9, 10, and 11 are point features in 
the inventory and do not have an ADT. All 
multiplication is rounded. 

Table 3.—Future Surface Type 

Table 3 summarizes all possible scenarios 
of the future surface type either required or 
based on the various future ADT thresholds 
for each type or class of road in the 
inventory.

TABLE 3.—FUTURE SURFACE TYPE 

Const. need IRR class 
No. 

Future 
ADT 

Future
surface 

type 

0,1,2,3 ............................................................................................................................................................ 1 ............... Any .......... Paved 
0,1,2,3 ............................................................................................................................................................ 2 ............... Any .......... Paved 
0,1,2,3 ............................................................................................................................................................ 3,6,7 ......... < 50 .........

50¥250 ...
> 250 .......

Earth 
Gravel 
Paved 

0,1,2,3 ............................................................................................................................................................ 4,5 ........... < 50 .........
50¥250 ...
> 250 .......

Earth 
Gravel 
Paved 

0,1,2,3,4 ......................................................................................................................................................... 8 .............. N/A ........... N/A* 
0,1,2,3,4 ......................................................................................................................................................... 9 .............. N/A ........... N/A** 
0,1,2,3,4 ......................................................................................................................................................... 10 ............ N/A ........... N/A*** 
4*** ................................................................................................................................................................. 1 ............... N/A**** ..... N/A**** 
4 ..................................................................................................................................................................... 2 ............... ANY ......... Paved 
4 ..................................................................................................................................................................... 3,6,7 ........ < 50 .........

50¥250 ...
> 250 .......

Earth 
Gravel 
Paved 

4 ..................................................................................................................................................................... 4 ............... < 50 .........
50¥250 ...
> 250 .......

Earth 
Gravel 
Paved 

4 ..................................................................................................................................................................... 5 ............... < 50 .........
50¥250 ...
> 250 .......

Earth 
Gravel 
Paved 

* Class 8 does not have a future surface type. Per mile costs are applied independent of future surface type. 
** Class 9 does not have a future surface type. Costs are independent of future surface type. 
*** Class 10 does not have a future surface type. These are airstrips and is used for identification purposed only. 
**** Class 1 with Construction Need of 4 does not apply. Class 1 roads must exist. 

Table 4.—Percent of Grade and Drain Cost 
Required 

Grade and Drain costs include the cost for 
constructing a roadbed to an adequate 
standard and providing adequate drainage. 

Specifically it includes the necessary 
earthwork to build the roadbed to the 
required horizontal and vertical geometric 
parameters above the surrounding terrain and 
provide for proper drainage away from the 
foundation with adequate cross drains. 

Table 4 summarizes the percentage of 
grade and drain costs required based on the 
existing roadbed condition observed in an 
inventory update.

TABLE 4.—PERCENT OF GRADE AND DRAIN COST REQUIRED 

Code Roadbed condition 

Percent grade 
and drain cost 

required
(Percent) 

0 ............................................ Proposed Road .............................................................................................................................. 100
1 ............................................ Primitive Trail ................................................................................................................................. 100 
2 ............................................ Bladed Unimproved Earth Road, Poor Drainage, Poor Alignment ............................................... 100
3 ............................................ Minimum Built-up Roadbed (Shallow cuts and fills) with inadequate drainage and alignment 

that generally follows existing ground.
100

4 ............................................ A designed and constructed roadbed with some drainage and alignment improvements re-
quired.

100
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TABLE 4.—PERCENT OF GRADE AND DRAIN COST REQUIRED—Continued

Code Roadbed condition 

Percent grade 
and drain cost 

required
(Percent) 

5 ............................................ A roadbed constructed to the adequate standards with good horizontal and vertical alignment 
and proper drainage.

0

6 ............................................ A roadbed constructed to adequate standards with curb and gutter on one side ........................ 0
7 ............................................ A roadbed constructed to adequate standards with curb and gutter on both sides ..................... 0

Table 5.—Percent of Aggregate Surface Cost 
Required 

Table 5 summarizes the percentage of 
aggregate surface costs required based on all 

possible scenarios of existing surface type 
conditions and calculated future surface 
type.

TABLE 5.—PERCENT OF AGGREGATE SURFACE COST REQUIRED 

Existing surface type 

Future surface type 

Paved
(percent) 

Gravel
(percent) 

Earth
(percent) 

Proposed ...................................................................................................................................... 100 100 0. 
Primitive ....................................................................................................................................... 100 100 0. 
Earth ............................................................................................................................................ 100 100 0. 
Gravel .......................................................................................................................................... 100 *100 0. 
Bituminous < 2″ ........................................................................................................................... 100 0 0. 
Bituminous > 2″ ........................................................................................................................... 0 or 100 0 0. 
Concrete ...................................................................................................................................... 0 or 100 0 0. 

*If the Surface Condition Index (SCI) is 40 or less indicating that reconstruction will be required, then 100 percent of the aggregate cost will be 
required. If greater than 40, then none of the aggregate cost will be applied. 

Table 6.—Percent of Pavement Surface Cost 
Required 

Table 6 Summarizes the percentage of 
pavement surface costs for existing 

conditions required based on all possible 
scenarios of existing surface type conditions 
and calculated future surface type. Pavement 

overlays are calculated at 100 percent of the 
pavement costs.

TABLE 6.—PERCENT OF PAVEMENT SURFACE COST REQUIRED 

Existing surface type 

Future surface type 

Paved
(percent) 

Gravel
(percent) 

Earth
(percent) 

Proposed ...................................................................................................................................... 100 100 0. 
Primitive ....................................................................................................................................... 100 100 0. 
Earth ............................................................................................................................................ 100 100 0. 
Gravel .......................................................................................................................................... 100 100 0. 
Bituminous < 2″ ........................................................................................................................... 100 0 0. 
Bituminous > 2″ ........................................................................................................................... *0 or 100 0 0. 
Concrete ...................................................................................................................................... *0 or 100 0 0. 

*If the Surface Condition Index (SCI) is 60 or less indicating that reconstruction will be required, then 100 percent of the aggregate cost will be 
required. If greater than 60, then none of the aggregate cost will be applied. 

Table 7.—Percent of Incidental Construction 
Cost Required 

Incidental cost items are generally required 
if a project includes construction or 
reconstruction of the roadbed. Some 
incidental items are included in all road 
improvement projects, while others are only 
required for specific projects. Table 7 
summarizes the incidental construction 

determination estimating procedure for each 
of the Roadbed Category Codes. As shown in 
Table 4, roadbed condition codes 0 through 
2 will require 65 percent of the incidental 
costs for construction because they generally 
will not require maintenance of traffic during 
construction. If maintenance of traffic is 
required as will generally be the case for 
roadbed condition codes 3 and 4, the 
minimum percentage of incidental costs for 

these roadbed condition codes will be 75 
percent. It is assumed that improvement 
roadbed condition codes 5, 6 and 7 will 
primarily be paving projects with little or no 
earthwork involved and the minimum 
percentage of the total incidental 
construction cost for these projects will be 30 
percent.
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TABLE 7.—PERCENT OF INCIDENTAL CONSTRUCTION COST REQUIRED 

Code Roadbed condition New alignment
(percent) 

Maintenance 
of traffic re-

quired
(percent) 

0 .......................................... Proposed road ........................................................................................................ 65 N/A 
1 .......................................... Primitive trail ........................................................................................................... 65 N/A 
2 .......................................... Bladed unimproved earth road, poor drainage, poor alignment ............................ 65 N/A 
3 .......................................... Minimum built-up roadbed (shallow cuts and fills) with inadequate drainage and 

alignment that generally follows existing ground.
N/A 75 

4 .......................................... A designed and constructed roadbed with some drainage and alignment im-
provements required.

N/A 75 

5 .......................................... A roadbed constructed to the adequate standards with good horizontal and 
vertical alignment and proper drainage. Requiring surfacing.

N/A 30 

6 .......................................... A roadbed constructed to adequate standards with curb and gutter on one side. 
Requiring surfacing.

N/A 30 

7 .......................................... A roadbed constructed to adequate standards with curb and gutter on both 
sides. Requiring surfacing.

N/A 30 

Table 7 only accounts for those incidental 
construction costs normally found on a 
typical project. The construction items found 
in Table 8 may or may not be on any 
particular project and the cost of these items 
is 25 percent. Add the percentage required 
(from 0 to 25 percent) based on the Regional 
recommendation with verification. If there 
are no additional items required, use the 
default of zero.

TABLE 8.—PERCENT OF ADDITIONAL 
INCIDENTAL CONSTRUCTION COST 

Additional incidental con-
struction item 

Percent of 
total incidental 
construction 

cost 

Fencing ................................. 1 
Landscaping ......................... 9 
Structural concrete ............... 9 
Traffic signals ....................... 3 
Utilities .................................. 3 

Subpart D—Planning, Design, and 
Construction of Indian Reservation 
Roads Program Facilities 

Transportation Planning

§ 170.400 What is the purpose of 
transportation planning? 

The purpose of transportation 
planning is to fulfill goals by developing 
strategies to meet transportation needs. 
These strategies address current and 
future land use, economic development, 
traffic demand, public safety, health, 
and social needs.

§ 170.401 What is BIA’s role in 
transportation planning? 

Except as provided in § 170.402, the 
functions and activities that BIA must 
perform for the IRR Program are: 

(a) Preparing the regional IRRTIP; 
(b) Updating the IRR Inventory from 

data updates; 
(c) Preparing IRR Inventory data 

updates as needed; 

(d) Coordinating with States and their 
political subdivisions, and appropriate 
planning authorities on regionally 
significant IRR projects; 

(e) Providing technical assistance to 
tribal governments; 

(f) Developing IRR Program budgets 
including transportation planning cost 
estimates; 

(g) Facilitating public involvement; 
(h) Participating in transportation 

planning and other transportation-
related meetings; 

(i) Performing traffic studies; 
(j) Performing preliminary project 

planning; 
(k) Conducting special transportation 

studies; 
(l) Developing short and long-range 

transportation plans; 
(m) Mapping; 
(n) Developing and maintaining 

management systems; 
(o) Performing transportation 

planning for operational and 
maintenance facilities; and 

(p) Researching rights-of-way 
documents for project planning.

§ 170.402 What is the tribal role in 
transportation planning? 

(a) All tribes must prepare a tribal TIP 
(TTIP) or tribal priority list. 

(b) Tribes with a self-determination 
contract or self-governance agreement 
may assume any of the following 
planning functions: 

(1) Coordinating with States and their 
political subdivisions, and appropriate 
planning authorities on regionally 
significant IRR projects; 

(2) Preparing IRR Inventory data 
updates; 

(3) Facilitating public involvement; 
(4) Performing traffic studies; 
(5) Developing short- and long-range 

transportation plans; 
(6) Mapping; 
(7) Developing and maintaining tribal 

management systems; 

(8) Participating in transportation 
planning and other transportation 
related meetings; 

(9) Performing transportation 
planning for operational and 
maintenance facilities; 

(10) Developing IRR Program budgets 
including transportation planning cost 
estimates; 

(11) Conducting special transportation 
studies, as appropriate; 

(12) Researching rights-of-way 
documents for project planning; and 

(13) Performing preliminary project 
planning.

§ 170.403 What IRR Program funds can be 
used for transportation planning? 

Funds as defined in 23 U.S.C. 204(j) 
are specifically reserved for a tribal 
government’s transportation planning. 
Tribes may also identify transportation 
planning as a priority in their tribal 
priority list or TTIP and request the use 
of up to 100 percent of their IRR 
Program construction funds for 
transportation planning.

§ 170.404 What happens when a tribe uses 
its IRR Program construction funds for 
transportation planning? 

In order for IRR Program construction 
funds to be concentrated on the projects 
within the inventory, a tribe may use up 
to $35,000 or 5 percent of its IRR 
Program construction funds, whichever 
is greater, for transportation planning. If 
a tribe exceeds this threshold, BIA will 
subtract the amount over the threshold 
from the tribe’s CTC for the following 
year.

§ 170.405 Can tribal transportation 
planning funds be used for road 
construction and other projects? 

Yes, any tribe can request to have its 
planning funds as defined in 23 U.S.C. 
204(j) transferred into construction 
funds for use on any eligible and
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approved IRR project. (Also see 
§ 170.407.)

§ 170.406 How must tribes use planning 
funds? 

(a) IRR Program funds as defined in 
23 U.S.C. 204(j) are only available upon 
request of a tribal government and 
approved by the BIA Regional Office. 
These funds support development and 
implementation of tribal transportation 
planning and associated strategies for 
identifying transportation needs, 
including: 

(1) Attending transportation planning 
meetings; 

(2) Pursuing other sources of funds; 
and 

(3) Developing the tribal priority list 
or any of the transportation functions/
activities as defined in the FHWA IRR 
Program Transportation Planning 
Procedures and Guidelines (TPPG) or 
listed in § 170.402. 

(b) A tribe may ask the BIA regional 
office to enter into a self-determination 
contract or self-governance agreement 
for transportation planning activities 
and functions under ISDEAA or it may 
request a travel authorization to attend 
transportation planning functions and 
related activities using these funds. (See 
appendix A of subpart B for use of IRR 
Program Funds.)

§ 170.407 What happens to unobligated 
planning funds? 

Once all tribal governments’ requests 
for tribal transportation planning funds 
have been satisfied for a given fiscal 
year or no later than August 15, the BIA 
regional office may use the remaining 
funds for construction after consultation 
with the affected tribal governments. 

Long-Range Transportation Planning

§ 170.410 What is the purpose of tribal 
long-range transportation planning? 

(a) The purpose of long-range 
transportation planning is to clearly 
demonstrate a tribe’s transportation 
needs and to fulfill tribal goals by 
developing strategies to meet these 
needs. These strategies should address 
future land use, economic development, 
traffic demand, public safety, and health 
and social needs. 

(b) The time horizon for long-range 
transportation planning should be 20 
years to match state transportation 
planning horizons. A tribe may develop 
a long-range transportation plan under 
ISDEAA or may ask BIA to develop the 
plan on the tribe’s behalf.

§ 170.411 What may a long-range 
transportation plan include? 

A comprehensive long-range 
transportation plan may include: 

(a) An evaluation of a full range of 
transportation modes and connections 
between modes such as highway, rail, 
air, and water, to meet transportation 
needs; 

(b) Trip generation studies, including 
determination of traffic generators due 
to land use; 

(c) Social and economic development 
planning to identify transportation 
improvements or needs to accommodate 
existing and proposed land use in a safe 
and economical fashion; 

(d) Measures that address health and 
safety concerns relating to 
transportation improvements; 

(e) A review of the existing and 
proposed transportation system to 
identify the relationships between 
transportation and the environment; 

(f) Cultural preservation planning to 
identify important issues and develop a 
transportation plan that is sensitive to 
tribal cultural preservation; 

(g) Scenic byway and tourism plans; 
(h) Measures that address energy 

conservation considerations; 
(i) A prioritized list of short and long-

term transportation needs; and 
(j) An analysis of funding alternatives 

to implement plan recommendations.

§ 170.412 How is the tribal IRR long-range 
transportation plan developed and 
approved? 

(a) The tribal IRR long-range 
transportation plan is developed by: 

(1) A tribe working through a self-
determination contract or self-
governance agreement or other funding 
sources; or 

(2) BIA upon request of, and in 
consultation with, a tribe. The tribe and 
BIA need to agree on the methodology 
and elements included in development 
of the IRR long-range transportation 
plan along with time frames before work 
begins. 

(b) During the development of the IRR 
long-range transportation plan, the tribe 
and BIA should jointly conduct a 
midpoint review. 

(c) The public reviews a draft IRR 
long-range transportation plan as 
required by § 170.413. The plan is 
further refined to address any issues 
identified during the public review 
process. The tribe then approves the IRR 
long-range transportation plan.

§ 170.413 What is the public role in 
developing the long-range transportation 
plan? 

BIA or the tribe must solicit public 
involvement. If there are no tribal 
policies regarding public involvement, a 
tribe must use the procedures shown 
below. Public involvement begins at the 
same time long-range transportation 

planning begins and covers the range of 
users, from stakeholders and private 
citizens to major public and private 
entities. Public involvement may be 
handled in either of the following two 
ways: 

(a) For public meetings, BIA or a tribe 
must: 

(1) Advertise each public meeting in 
local public newspapers at least 15 days 
before the meeting date. In the absence 
of local public newspapers, BIA or the 
tribe may post notices under local 
acceptable practices; 

(2) Provide at the meeting copies of 
the draft long-range transportation plan; 

(3) Provide information on funding 
and the planning process; and 

(4) Provide the public the opportunity 
to comment, either orally or in writing. 

(b) For public notices, BIA or a tribe 
must: 

(1) Publish a notice in the local and 
tribal newspapers when the draft long-
range transportation plan is complete. In 
the absence of local public newspapers, 
BIA or the tribe may post notices under 
local acceptable practices; and 

(2) State in the notice that the long-
range transportation plan is available for 
review, where a copy can be obtained, 
whom to contact for questions, where 
comments may be submitted, and the 
deadline for submitting comments 
(normally 30 days).

§ 170.414 How is the tribal long-range 
transportation plan used and updated? 

The tribal government uses its IRR 
long-range transportation plan in its 
development of a tribal priority list or 
TTIP. To be consistent with State and 
MPO planning practices, the tribe or 
BIA (for direct service tribes) should: 

(a) Review the IRR long-range 
transportation plan annually; and 

(b) Update the plan every 5 years.

§ 170.415 What is pre-project planning? 
(a) Pre-project planning is part of 

overall transportation planning and 
includes the activities conducted before 
final project approval on the IRR 
Transportation Improvement Program 
(IRRTIP). These activities include; 

(1) Preliminary project cost estimates; 
(2) Certification of public 

involvement; 
(3) Consultation and coordination 

with States and/or MPO’s for a 
regionally significant projects; 

(4) Preliminary needs assessments; 
and 

(5) Preliminary environmental and 
archeological reviews. 

(b) The BIA regional office must work 
cooperatively with tribal, state, regional, 
and metropolitan transportation 
planning organizations concerning the
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leveraging of funds from non-IRR 
Program sources and identification of 
other funding sources to expedite the 
planning, design, and construction of 
projects on the IRRTIP. 

Transportation Improvement Program

§ 170.420 What is the tribal priority list? 
The tribal priority list is a list of all 

transportation projects that the tribe 
wants funded. The list: 

(a) May or may not identify projects 
in order of priority; 

(b) Is not financially constrained; and 
(c) Is provided to BIA by official tribal 

action, unless the tribal government 
submits a Tribal Transportation 
Improvement Program (TTIP).

§ 170.421 What is the Tribal Transportation 
Improvement Program (TTIP)? 

The TTIP: 
(a) Must be consistent with the tribal 

long-range transportation plan; 
(b) Must contain all IRR Program 

funded projects programmed for 
construction in the next 3 to 5 years; 

(c) Must identify the implementation 
year of each project scheduled to begin 
within the next 3 to 5 years; 

(d) May include other Federal, State, 
county, and municipal, transportation 
projects initiated by or developed in 
cooperation with the tribal government; 

(e) Will be reviewed and updated as 
necessary by the tribal government; 

(f) Can be changed only by the tribal 
government; and

(g) Must be forwarded to BIA by 
resolution or by tribally authorized 
government action for inclusion into the 
IRRTIP.

§ 170.422 What is the IRR Transportation 
Improvement Program (IRRTIP)? 

The IRRTIP: 
(a) Is financially constrained; 
(b) Must include eligible projects from 

tribal TTIPs; 
(c) Is selected by tribal governments 

from TTIPs or other tribal actions; 
(d) Is organized by year, State, and 

tribe; and 
(e) May include non-IRR projects for 

inclusion into the State Transportation 
Improvement Program (STIP).

§ 170.423 How are projects placed on the 
IRRTIP? 

(a) BIA selects projects from the TTIP 
or tribal priority list for inclusion on the 
IRRTIP as follows: 

(1) The tribal government develops a 
list of detailed tasks and information for 
each project from the tribal priority list 
or TTIP; 

(2) BIA includes this project 
information in its region-wide control 
schedule without change, unless the 

funding required exceeds the amount 
available to the tribe; 

(3) BIA must include projects that are 
scheduled in the next 3 to 5 years; and 

(4) BIA develops the IRRTIP after 
consulting with the tribes and taking 
their priorities into account. 

(b) A tribe that does not generate 
enough annual funding under the IRR 
Program funding formula to complete a 
project may either: 

(1) Submit its tribal priority list to the 
appropriate BIA Region, which will 
develop the region-wide control 
schedule after consulting with the tribe 
and taking its priorities into account; or 

(2) Enter a consortium of tribes and 
delegate authority to the consortium to 
develop the TTIP and tribal control 
schedule; 

(3) Enter into agreement with other 
tribes to permit completion of the 
project; or 

(4) Apply for IRRHPP funding under 
subpart C. 

(c) In order to get a project on the 
IRRTIP, tribes may seek flexible 
financing alternatives as described in 
subpart C.

§ 170.424 How does the public participate 
in developing the IRRTIP? 

Public involvement is required in the 
development of the IRRTIP. 

(a) BIA or the tribe must publish a 
notice in local and tribal newspapers 
when the draft tribal or IRRTIP is 
complete. In the absence of local public 
newspapers, the tribe or BIA may post 
notices under local acceptable practices. 
The notice must indicate where a copy 
can be obtained, contact person for 
questions, where comments may be 
submitted, and the deadline for 
submitting comments. 

(b) BIA or the tribe may hold public 
meetings at which the public may 
comment orally or in writing. 

(c) BIA, the tribe, the State 
transportation agency or MPO may 
conduct public involvement activities.

§ 170.425 How does BIA update the 
IRRTIP? 

The IRRTIP annual update allows 
incorporation of transportation projects 
planned for the next 3 to 5 years. Each 
BIA regional office updates the IRRTIP 
for each State in its service area to 
reflect changes in the TTIPs or tribal 
project listings. 

(a) During the first quarter of the fiscal 
year each BIA Regional Office notifies 
tribes of the update and provides 
projected IRR Program funding amounts 
and a copy of the previous year’s 
regional IRRTIP. 

(b) The tribe reviews any new 
transportation planning information, 

priority lists, and TTIP and forwards an 
updated TTIP or project listing to BIA 
Regional Office on or before July 15. 

(c) The BIA regional office reviews all 
submitted information with the tribes. 
BIA adds agreed-upon updates, 
including previously approved 
amendments (see § 170.427), to the 
IRRTIP so that the Secretaries can 
approve the new updated IRRTIP before 
the start of the next fiscal year.

§ 170.426 What is the approval process for 
the IRRTIP? 

The approval process for the IRRTIP 
is: 

(a) The BIA Regional Office forwards 
the IRRTIP to the Secretaries for review 
and approval; 

(b) Federal Lands Highway Office will 
provide copies of the approved IRRTIP 
to the FHWA division office for 
transmittal to the State transportation 
agency for inclusion in the State 
Transportation Improvement Program 
(STIP). The approved IRRTIP will be 
returned to BIA; 

(c) BIA sends copies of the approved 
IRRTIP to BIA Regional Offices and 
tribal governments; and

(d) Within 10 working days of 
receiving the approved IRRTIP and IRR 
Program funds, BIA enters the projects 
into the Federal finance system.

§ 170.427 How may an IRRTIP be 
amended? 

(a) A tribe may amend the IRRTIP by 
changing its TTIP on or before July 15 
and submitting the changed TTIP to BIA 
for inclusion in the IRRTIP. BIA’s 
regional office will review all submitted 
information with the tribe and provide 
a written response (approving, denying, 
or requesting additional information) 
within 45 days. If the proposed IRRTIP 
amendment contains a project not listed 
on the current approved IRRTIP, BIA 
must submit the proposed amendment 
to FHWA for final approval. 

(b) BIA may amend the IRRTIP: 
(1) To add or delete projects or reflect 

significant changes in scope at any time 
if requested by the tribe; and 

(2) To reduce funding or reschedule a 
project after consulting with the affected 
tribe and obtaining its consent, if 
practical. 

(c) The Secretary may not reduce 
funding for or reschedule a project that 
is the subject of a negotiated agreement, 
except under the terms of the 
agreement. 

(d) BIA amends the IRRTIP using the 
same public involvement process used 
to develop the original IRRTIP.
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§ 170.428 How is the State Transportation 
Improvement Program related to the 
IRRTIP? 

The annual update of the IRRTIP for 
each State in a BIA regional office’s 
service area should be coordinated with 
the State transportation agencies. This 
will ensure that approved IRRTIP 
updates and amendments are included 
with the STIP. 

Public Hearings

§ 170.435 How does BIA or the tribe 
determine the need for a public hearing? 

The tribe, or BIA after consultation 
with the appropriate tribe and other 
involved agencies, determines whether 
or not a public hearing is needed for an 
IRRTIP, long-range transportation plan 
or project. A public hearing must be 
held if a project: 

(a) Is a new route or facility; 
(b) Would significantly change the 

layout or function of connecting or 
related roads or streets; 

(c) Would cause a substantial adverse 
effect on adjacent property; or 

(d) Is controversial or expected to be 
controversial in nature.

§ 170.436 How are public hearings for IRR 
planning and projects funded? 

(a) Public hearings for IRR planning 
are funded as follows: 

(1) Public hearings for TTIPS and 
long-range transportation plans 
conducted by tribes are funded using 
the funds defined in title 23 U.S.C. 
204(j) or IRR Program construction 
funds; and 

(2) Public hearings for a tribe’s long-
range transportation plan conducted by 
BIA at the tribe’s request are funded 
using the tribes’ funds as defined in title 
23 U.S.C. 204(j) or IRR Program 
construction funds. 

(b) Public hearings for IRR projects 
conducted by either tribes or BIA are 
funded using IRR Program construction 
funds.

§ 170.437 How must BIA or a tribe inform 
the public when no hearing is held? 

(a) When no public hearing for an IRR 
project is scheduled, either the tribe or 
BIA must give adequate notice to the 
public before project activities are 
scheduled to begin. The notice should 
include: 

(1) Project location; 
(2) Type of improvement planned; 
(3) Dates and schedule for work; 
(4) Name and address where more 

information is available; and 
(5) Provisions for requesting a 

hearing. 
(b) If the work is not to be performed 

by the tribe, BIA must send a copy of 
the notice to the affected tribe.

§ 170.438 How must BIA or a tribe inform 
the public when a hearing is held? 

When BIA or a tribe holds a hearing 
under this part, it must notify the public 
of the hearing by publishing a notice. 

(a) The public hearing notice is a 
document containing: 

(1) Date, time, and place of the 
hearing; 

(2) Planning activities or project 
location; 

(3) Proposed work to be done, 
activities to be conducted, etc.; 

(4) Where preliminary plans, designs 
or specifications may be reviewed; and 

(5) How and where to get more 
information. 

(b) BIA or the tribe must publish the 
notice: 

(1) By posting and/or publishing the 
notice at least 30 days before the public 
hearing. A second notice for a hearing 
is optional; and, 

(2) By sending a courtesy copy of the 
notice to the affected tribe(s) and BIA 
Regional Office.

§ 170.439 How is a public hearing 
conducted? 

(a) Who conducts the hearing. A tribal 
or Federal official is appointed to 
preside over the public hearing. The 
official presiding over the hearing must 
maintain a free and open discussion of 
the issues. 

(b) Record of hearing. The presiding 
official is responsible for compiling the 
official record of the hearing. A record 
of a hearing is a summary of oral 
testimony and all written statements 
submitted at the hearing. Additional 
written comments made or provided at 
the hearing, or within 5 working days of 
the hearing, will be made a part of the 
record. 

(c) Hearing process. 
(1) The presiding official explains the 

purpose of the hearing and provides an 
agenda; 

(2) The presiding official solicits 
public comments from the audience on 
the merits of IRR projects and activities; 
and 

(3) The presiding official informs the 
hearing audience of the appropriate 
procedures for a proposed IRR project or 
activity, that may include, but are not 
limited to: 

(i) Project development activities; 
(ii) Rights-of-way acquisition; 
(iii) Environmental and archeological 

clearance; 
(iv) Relocation of utilities and 

relocation services; 
(v) Authorized payments allowed by 

the Uniform Relocation and Real 
Property Acquisition Policies Act, 42 
U.S.C. 4601 et seq., as amended; 

(vi) Draft transportation plan; and

(vii) The scope of the project and its 
effect on traffic during and after 
construction. 

(d) Availability of information. 
Appropriate maps, plats, project plans 
and specifications will be available at 
the hearing for public review. 
Appropriate officials are present to 
answer questions. 

(e) Opportunity for comment. 
Comments are received as follows: 

(1) Oral statement at the hearing; 
(2) Written statement submitted at the 

hearing; 
(3) Written statement sent to the 

address noted in the hearing notice 
within 5 working days following the 
public hearing.

§ 170.440 How can the public learn the 
results of a public hearing? 

Results of a public hearing are 
available as follows: 

(a) Within 20 working days of the 
completion of the public hearing, the 
presiding official issues a hearing 
statement summarizing the results of the 
public hearing and the determination of 
needed further action. 

(b) The presiding official posts the 
hearing statement at the hearing site. 
The public may request a copy. The 
hearing statement outlines appeal 
procedures.

§ 170.441 Can a decision resulting from a 
hearing be appealed? 

Yes. A decision resulting from the 
public hearing may be appealed 
pursuant to 25 CFR part 2. 

IRR Inventory

§ 170.442 What is the IRR Inventory? 
(a) The IRR Inventory is a 

comprehensive database of all 
transportation facilities eligible for IRR 
Program funding by tribe, reservation, 
BIA agency and region, Congressional 
district, State, and county. Other 
specific information collected and 
maintained under the IRR Program 
includes classification, route number, 
bridge number, current and future traffic 
volumes, maintenance responsibility, 
and ownership. 

(b) Elements of the inventory are used 
in the Relative Need Distribution Factor. 
BIA or tribes can also use the inventory 
to assist in transportation and project 
planning, justify expenditures, identify 
transportation needs, maintain existing 
IRR transportation facilities, and 
develop management systems.

§ 170.443 How can a tribe list a proposed 
transportation facility in the IRR Inventory? 

A proposed IRR transportation facility 
is any transportation facility, including 
a highway bridge, that will serve public

VerDate jul<14>2003 18:15 Jul 16, 2004 Jkt 203001 PO 00000 Frm 00041 Fmt 4701 Sfmt 4700 E:\FR\FM\19JYR2.SGM 19JYR2



43130 Federal Register / Vol. 69, No. 137 / Monday, July 19, 2004 / Rules and Regulations 

transportation needs, is eligible for 
construction under the IRR Program and 
does not currently exist. To be included 
in the IRR inventory, a proposed 
transportation facility must: 

(a) Be supported by a tribal resolution 
or other official tribal authorization; 

(b) Address documented 
transportation needs as developed by 
and identified in tribal transportation 
planning efforts, such as the long-range 
transportation plan; 

(c) Be eligible for IRR Program 
funding; and 

(d) Be open to the public when built.

§ 170.444 How is the IRR Inventory 
updated? 

The IRR Inventory data for a tribe is 
updated on an annual basis as follows: 

(a) Each BIA Regional Office provides 
the tribes in its region copies of the IRR 
Inventory by November 1st of each year; 

(b) The tribe reviews the data and 
submits changes (together with a strip 
map of each change) to the BIA Regional 
Office along with authorizing 
resolutions or similar official 
authorization by March 15; 

(c) The BIA Regional Office reviews 
each tribe’s submission for errors or 
omissions and provides the tribe with 
its revised inventory by May 15; 

(d) The tribe must correct any errors 
or omissions by June 15; 

(e) Each BIA Regional Office certifies 
its data and enters the data into the IRR 
Inventory by July 15; 

(f) BIA provides each tribe with 
copies of the Relative Need Distribution 
Factor distribution percentages by 
August 15; and 

(g) BIADOT approves submissions 
from BIA Regional Offices before they 
are included in the National IRR 
Inventory.

§ 170.445 What is a strip map? 

A strip map is a graphic 
representation of a section of road or 
other transportation facility being added 
to or modified in the IRR Inventory. 
Each strip map submitted with an IRR 
Inventory change must: 

(a) Define the facility’s location with 
respect to State, county, tribal, and 
congressional boundaries; 

(b) Define the overall dimensions of 
the facility and the accompanying 
inventory data; 

(c) Include a table that provides the 
IRR Inventory information about the 
transportation facility. 

Environmental and Archeological 
Requirements

§ 170.450 What archeological and 
environmental requirements must the IRR 
Program meet? 

(a) The archeological and 
environmental requirements with which 
BIA must comply on the IRR Program 
are contained in Appendix A to this 
subpart. 

(b) The archeological and 
environmental requirements for tribes 
that enter into self-determination 
contracts or self-governance agreements 
for the IRR Program are in 25 CFR 
900.125 and 1000.243.

§ 170.451 Can IRR Program funds be used 
for archeological and environmental 
compliance? 

Yes. For approved IRR projects, IRR 
Program funds can be used for 
environmental and archeological work 
consistent with 25 CFR 900.125(c)(6) 
and (c)(8) and 25 CFR 1000.243(b) and 
applicable tribal laws for: 

(a) Road and bridge rights-of-way; 
(b) Borrow pits and aggregate pits 

associated with IRR activities staging 
areas; 

(c) Limited mitigation outside of the 
construction limits as necessary to 
address the direct impacts of the 
construction activity as determined in 
the environmental analysis and after 
consultation with the affected tribe(s) 
and the appropriate Secretary(s); and 

(d) Construction easements. 

Design

§ 170.454 What design standards are used 
in the IRR Program? 

(a) Appendix B to this subpart lists 
design standards that BIA may use for 
the IRR program. 

(b) BIA may also use FHWA-approved 
State or tribal design standards.

(c) Tribes may propose road and 
bridge design standards to be used in 
the IRR Program that are consistent with 
or exceed applicable Federal standards. 
The standards may be negotiated 
between BIA and the tribe and included 
in a self-determination contract or self-
governance agreement.

§ 170.455 How are design standards used 
in IRR projects? 

The standards in this section must be 
applied to each construction project 
consistent with a minimum 20-year 
design life for highway projects and 75-
year design life for highway bridges. 
The design of IRR projects must take 
into consideration: 

(a) The existing and planned future 
use of the IRR transportation facility in 
a manner that is conducive to safety, 

durability, and economy of 
maintenance; 

(b) The particular needs of each 
locality, and the environmental, scenic, 
historic, aesthetic, community, and 
other cultural values and mobility needs 
in a cost-effective manner; and 

(c) Access and accommodation for 
other modes of transportation.

§ 170.456 When can a tribe request an 
exception from the design standards? 

A tribe can request an exception from 
the design standards in Appendix B of 
this subpart under the conditions in this 
section. The tribe must submit its 
request for a design exception to the BIA 
Regional Office for approval. If the BIA 
Regional Office has design exception 
approval authority within their IRR 
Stewardship Plan with FHWA, they 
may approve or decline the request; 
otherwise BIA forwards the request to 
FHWA. The engineer of record must 
submit written documentation with 
appropriate supporting data, sketches, 
details, and justification based on 
engineering analysis. 

(a) FHWA or BIA may grant 
exceptions for: 

(1) Experimental features on projects; 
and 

(2) Projects where conditions warrant 
that exceptions be made. 

(b) FHWA or BIA can approve a 
project design that does not conform to 
the minimum criteria only after giving 
due consideration to all project 
conditions, such as: 

(1) Maximum service and safety 
benefits for the dollar invested; 

(2) Compatibility with adjacent 
features; and 

(3) Probable time before 
reconstruction of the project due to 
changed conditions or transportation 
demands. 

(c) FHWA or BIA have 30 days from 
receiving the request to approve or 
decline the exception.

§ 170.457 Can a tribe appeal a denial? 

Yes. If BIA denies a design exception 
request made by a tribe, the decision 
may be appealed to FHWA. Tribes may 
appeal the denial of a design exception 
to: FHWA, 400 7th St., SW., HFL–1, 
Washington, DC 20590. If FHWA denies 
a design exception, the tribe may appeal 
the decision to the next higher level of 
review within the Department of 
Transportation at the Office of the 
FHWA Administrator, 400 7th Street, 
SW., HOA–1, Washington, DC 20590.
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Review and Approval of Plans, 
Specifications, and Estimates

§ 170.460 What must a project package 
include? 

(a) The minimum requirements for a 
project package are: 

(1) Plans; 
(2) Specifications; and 
(3) Estimates. 
(b) In order to receive project approval 

the following additional items are 
required: 

(1) A tribal resolution or other 
authorized document supporting the 
project; 

(2) Right-of-way clearances; 
(3) Required environmental, 

archeological, and cultural clearances; 
and 

(4) Identification of design exceptions 
if used in the plans. 

(c) A tribe may include additional 
items at its option.

§ 170.461 May a tribe approve plans, 
specifications, and estimates? 

A tribe may review and approve plan, 
specification, and estimate (PS&E) 
project packages for IRR Program 
funded projects when: 

(a) This function is included in the 
tribe’s self-determination contract or 
self-governance agreement; or 

(b) The tribe is the owner of the IRR 
transportation facility or is responsible 
for maintaining the facility. In this case, 
the tribe must have at least 30 days to 
review and approve the proposed PS&E 
package.

§ 170.462 When may a self-determination 
contract or self-governance agreement 
include PS&E review and approval? 

(a) For a BIA or tribally-owned 
facility, the tribe may assume 
responsibility to review and approve 
PS&E packages under a self-
determination contract or self-
governance agreement if the tribe 
specifies in the contract or agreement 
that: 

(1) A licensed professional engineer 
will supervise design and approval of 
the PS&E package; 

(2) A licensed professional engineer 
will certify that the PS&E meets or 
exceeds the design, health, and safety 
standards in appendix B to subpart D for 
an IRR transportation facility; 

(3) An additional licensed 
professional engineer (either a BIA 
engineer or, if the tribe chooses, a non-
BIA engineer) will review the PS&E 

package when it is at least 95 percent 
complete; and 

(4) If the project is to be performed by 
the tribe, the tribe will provide a copy 
of the certification and approved PS&E 
package to BIA before the solicitation of 
the project or notice to proceed. 

(b) For a facility maintained by a 
public authority other than BIA or a 
tribe, in addition to satisfying the 
requirements of paragraph (a) of this 
section: 

(1) The public authority must have a 
chance to review and approve the PS&E 
when it is between 75 percent and 95 
percent complete, unless an agreement 
between the tribe and the public 
authority states otherwise; 

(2) If a licensed professional engineer 
performs the review and approval when 
the PS&E provided is at least 95 percent 
complete, the second level review 
requirement in paragraph (a)(2) of this 
section is satisfied; and 

(3) The tribe must allow the public 
authority at least 30 days for review and 
approval. If the public authority does 
not meet this deadline or an extension 
granted by the tribe, the tribe may 
proceed with the review in accordance 
with paragraph (a)(2) of this section. 

(c) If a BIA engineer does not 
complete a review within 30 days under 
paragraph (a)(2) of this section, the tribe 
may contract its own engineer to 
perform the review.

§ 170.463 What should the Secretary do if 
a design deficiency is identified? 

If a review under § 170.462 identifies 
a design deficiency that may jeopardize 
public health and safety if the facility is 
completed, the Secretary must: 

(a) For a tribally-approved PS&E 
package, immediately notify the tribe of 
the design deficiency and request that 
the tribe promptly resolve the 
deficiency in accordance with the 
standards in appendix B to subpart D; 
and 

(b) For a BIA-approved PS&E package, 
promptly resolve the deficiency in 
accordance with the standards in 
appendix B to subpart D and notify the 
tribe of the required design changes. 

Construction and Construction 
Monitoring

§ 170.470 What are the IRR construction 
standards? 

(a) Appendix B to this subpart lists 
design standards that may be used for 
roads and bridges. 

(1) Tribes may propose road and 
highway bridge construction standards 
that are consistent with or exceed these 
standards. 

(2) BIA may also use FHWA-
approved, State or tribal road and 
highway bridge construction standards. 

(b) For designing and building eligible 
intermodal projects funded by the IRR 
Program, tribes must use either: 

(1) Nationally recognized standards 
for comparable projects; or 

(2) Tribally adopted standards that 
meet or exceed nationally recognized 
standards for comparable projects.

§ 170.471 How are projects administered? 

(a) When a tribe carries out an IRR 
project under ISDEAA, BIA will monitor 
performance under the requirements of 
25 CFR 900.130 and 900.131(b)(9) or 25 
CFR 1000.243 and 1000.249(c) and (e), 
as appropriate. If BIA discovers a 
problem during an on-site monitoring 
visit, BIA must promptly notify the tribe 
and, if asked, provide technical 
assistance. 

(b) BIA or the tribal government, as 
provided for under the contract or 
agreement, is responsible for day-to-day 
project inspections except for BIA 
monitoring under paragraph (a) of this 
section. 

(c) BIA must process substantial 
changes in the scope of a construction 
project in coordination with the affected 
tribe. 

(d) The tribe, other contractors, and 
BIA may perform quality control. 

(e) Only the licensed professional 
engineer may change an IRR project’s 
plans, specifications, and estimates 
(PS&E) during construction. 

(1) For substantial changes, the 
original approving agency must review 
the change. The approving agency is the 
Federal, tribal, State, or local entity with 
PS&E approval authority over the 
project. 

(2) In making any substantial change, 
the approving agency must consult with 
the affected tribe and the entity having 
maintenance responsibility. 

(3) A change that exceeds the limits 
of available funding may be made only 
with the approving agency’s consent.

§ 170.472 What construction records must 
tribes and BIA keep? 

The following table shows which IRR 
construction records BIA and tribes 
must keep and the requirements for 
access.
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Record keeper Records that must be kept Access 

(a) Tribe ....................................... All records required by ISDEAA and 25 CFR 
900.130–131 or 25 CFR 1000.243 and 1000.249, 
as appropriate.

BIA is allowed access to tribal IRR construction 
records as required under 25 CFR 900.130, 
900.131 or 25 CFR 1000.243 and 1000.249, as 
appropriate. 

(b) BIA ......................................... Completed daily reports of construction activities ap-
propriate to the type of construction it is performing.

Upon reasonable advance request by a tribe, BIA 
must provide reasonable access to records. 

§ 170.473 What happens when a 
construction project ends? 

(a) At the end of a construction 
project, the agency or organization 
responsible for the project must make a 
final inspection. The inspection 
determines whether the project has been 
completed in reasonable conformity 
with the PS&E. 

(1) Appropriate officials from the 
tribe, BIA, and FHWA should 
participate in the inspection, as well as 
contractors and maintenance personnel. 

(2) All project information must be 
made available during final inspection 
and used to develop the IRR 
construction project closeout report. 
Some examples of project information 
are: Daily diaries, weekly progress 
reports, subcontracts, subcontract 
expenditures, salaries, equipment 
expenditures, as-built drawings, etc. 

(b) An IRR construction project 
closeout is the final accounting of all 
IRR construction project expenditures. It 
is the closing of the financial books of 

the Federal Government for that 
construction project. Closeout occurs 
after: 

(1) The final project inspection 
concludes; and

(2) The facility owner makes final 
acceptance of the project.

§ 170.474 Who conducts the project 
closeout? 

The following table shows who must 
conduct the IRR construction project 
closeout and develop the report.

If the project was completed by 
. . . then . . . and the closeout report must . . . 

(a) BIA ...................................... The regional engineer or designee is re-
sponsible for closing out the project and 
preparing the report.

(1) Summarize the construction project records to ensure compli-
ance requirements have been met; 

(2) Review the bid item quantities and expenditures to ensure 
reasonable conformance with the PS&E and modifications; 

(3) Be completed within 120 calendar days of the date of accept-
ance of the IRR. construction project; and 

(4) Be provided to the affected tribes and the Secretaries. 
(b) A tribe ................................. Agreements negotiated under ISDEAA 

specify who is responsible for closeout 
and preparing the report.

(1) Meet the requirements of ISDEAA; 
(2) Comply with 25 CFR 900.130(d) and 
131(b) (10) and 25 CFR 1000.249, as applicable; 
(3) Be completed within 120 calendar days of the date of accept-

ance of the project; and 
(4) Be provided to all parties specified in the agreements nego-

tiated under ISDEAA. 

Program Reviews and Management 
Systems

§ 170.500 What program reviews do the 
Secretaries conduct? 

(a) BIADOT and FHWA annually 
conduct informal program reviews to 
examine program procedures and 
identify improvements. BIA must notify 
tribes of these informal program 
reviews. Tribes may send 
representatives to these meetings at 
their own expense. These reviews may 
be held in conjunction with either a 
national BIA transportation meeting or 
an IRR Program Coordinating 
Committee meeting. 

(b) FHWA, BIA, and affected tribes 
periodically conduct an IRR Program 
process review of each BIA regional 
office’s processes, controls, and 
stewardship. The review provides 
recommendations to improve the 
processes and controls of the following 
activities that a BIA Regional Office 
performs: 

(1) Program Management and 
Oversight; 

(2) Transportation planning; 
(3) Design; 
(4) Contract administration; 
(5) Construction; 
(6) Financial management; and 
(7) Systems management and existing 

stewardship agreements. 
(c) After the IRR process review, the 

review team must: 
(1) Conduct an exit interview during 

which it makes a brief oral report of 
findings and recommendations to the 
BIA Regional Director and staff; and 

(2) Provide a written report of its 
findings and recommendations to the 
reviewed office, BIA, all participants, 
and affected tribal governments and 
organizations.

§ 170.501 What happens when the review 
process identifies areas for improvement? 

When the review process identifies 
areas for improvement: 

(a) The regional office must develop a 
corrective action plan; 

(b) BIADOT and FHWA review and 
approve the plan; 

(c) FHWA may provide technical 
assistance during the development and 
implementation of the plan; and 

(d) The reviewed BIA regional office 
implements the plan and reports either 
annually or biennially to BIADOT and 
FHWA on implementation 
accomplishments.

§ 170.502 Are management systems 
required for the IRR Program? 

(a) To the extent appropriate, the 
Secretaries must, in consultation with 
tribes, develop and maintain the 
following systems for the IRR Program: 

(1) Pavement management; 
(2) Safety management; 
(3) Bridge management; and 
(4) Congestion management. 
(b) Other management systems may 

include the following: 
(1) Public transportation facilities; 
(2) Public transportation equipment; 

and 
(3) Intermodal transportation facilities 

and systems.
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(c) All management systems for the 
IRR Program must meet the 
requirements of 23 CFR part 973. 

(d) A tribe may enter into an ISDEAA 
contract or agreement to develop, 
implement, and maintain an alternative 
tribal management system for that tribe, 
provided that such systems are 
consistent with Federal management 
systems.

§ 170.503 How are IRR Program 
management systems funded? 

BIA uses IRR Program management 
funds to develop the nationwide IRR 
Program management systems. If a tribe 
elects to develop its own tribal 
management system based on the 
nationwide management system 
requirements in 23 CFR part 973, it may 
use for this purpose either: 

(a) The funds defined in 23 U.S.C. 
204(j) for IRR Program tribal 
transportation planning; or 

(b) IRR Program construction funds. 

Bridge Inspection

§ 170.504 When and how are bridge 
inspections performed? 

IRR bridge inspections must be 
performed at least every 2 years to 
update the NBI using criteria that meets 
or exceeds applicable Federal standards 
(23 CFR 650.305). 

(a) Federal standards for bridge 
inspections are found in 23 CFR part 
650, subpart C. 

(b) Tribes may develop alternative 
bridge inspection standards, provided 
that these standards meet or exceed 
applicable Federal standards.

§ 170.505 How must bridge inspections be 
coordinated? 

This section applies to bridge 
inspectors working for BIA; for tribes 
under an ISDEAA contract or self-
governance agreement; or for State, 
county, or local governments. Before 
performing an inspection, inspectors 
must: 

(a) Notify affected tribes and State and 
local governments that an inspection 
will occur; 

(b) Offer tribal and State and local 
governments the opportunity to 
accompany the inspectors; and 

(c) Otherwise coordinate with tribal 
and State and local governments.

§ 170.506 What are the minimum 
qualifications for certified bridge 
inspectors? 

The person responsible for the bridge 
inspection team must meet the 
qualifications for bridge inspectors as 
defined in 23 CFR part 650, subpart C.

§ 170.507 Who reviews bridge inspection 
reports? 

The person responsible for the bridge 
inspection team must send a copy of the 
inspection report to the BIA regional 
office. The regional office: 

(a) Reviews the report and furnishes 
a copy to the affected tribe for review, 
comment, and use in programming 
transportation projects; and 

(b) Sends the report to BIADOT for 
quality assurance and inclusion in the 
National Bridge Inventory (NBI). 

Appendix A to Subpart D—Cultural 
Resource and Environmental 
Requirements for the IRR Program

All BIA work for the IRR Program must 
comply with cultural resource and 
environmental requirements under 
applicable Federal laws and regulations, 
including, but not limited to: 

1. 16 U.S.C. 1531, Endangered Species Act. 
2. 16 U.S.C. 4601, Land and Water 

Conservation Fund Act (Section 6(f)). 
3. 16 U.S.C. 661–667d, Fish and Wildlife 

Coordination Act. 
4. 23 U.S.C. 138, Preservation of Parklands. 
5. 25 U.S.C. 3001–3013, Native American 

Graves Protection and Repatriation Act. 
6. 33 U.S.C. 1251, Federal Water Pollution 

Control Act and Clean Water Act. 
7. 42 U.S.C. 7401, Clean Air Act. 
8. 42 U.S.C. 4321, National Environmental 

Policy Act. 
9. 49 U.S.C. 303, Preservation of Parklands. 
10. 7 U.S.C. 4201, Farmland Protection 

Policy Act. 
11. 50 CFR part 402, Endangered Species 

Act regulations. 
12. 7 CFR part 658, Farmland Protection 

Policy Act regulations. 
13. 40 CFR part 93, Air Quality Conformity 

and Priority Procedures for use in Federal-aid 
Highway and Federally-Funded Transit 
Programs. 

14. 23 CFR part 771, Environmental Impact 
and Related Procedures. 

15. 23 CFR part 772, Procedures for 
Abatement of Highway Traffic Noises and 
Construction Noises. 

16. 23 CFR part 777, Mitigation of Impacts 
To Wetlands and Natural Habitat. 

17. 36 CFR part 800, Protection of Historic 
Properties. 

18. 40 CFR parts 260–271, Resource 
Conservation and Recovery Act. 

19. Applicable tribal/State laws. 
20. Other applicable Federal laws and 

regulations.

Appendix B to Subpart D—Design 
Standards for the IRR Program

Depending on the nature of the project, 
tribes may use the following design 
standards. Additional standards may also 
apply. To the extent that any provisions of 
these standards are inconsistent with 
ISDEAA, these provisions do not apply. 

1. AASHTO Policy on Geometric Design of 
Highways and Streets. 

2. AASHTO A Guide for Transportation 
Landscape and Environmental Design. 

3. AASHTO Roadside Design Guide, latest 
edition. 

4. AASHTO Guide for Selecting, Locating 
and Designing Traffic Barriers, latest edition. 

5. AASHTO Standard Specifications for 
Highway Bridges, latest edition. 

6. AASHTO Guidelines of Geometric 
Design of Very Low-Volume Local Roads 
(ADT less than or equal to 400). 

7. FHWA Federal Lands Highway, Project 
Development and Design Manual. 

8. FHWA Flexibility in Highway Design. 
9. FHWA Roadside Improvements for Local 

Road and Streets. 
10. FHWA Improving Guardrail 

Installations and Local Roads and Streets. 
11. 23 CFR part 625, Design Standards for 

Highways. 
12. 23 CFR part 630, Preconstruction 

Procedures. 
13. 23 CFR part 633, Required Contract 

Provisions. 
14. 23 CFR part 635, Construction and 

Maintenance. 
15. 23 CFR part 645, Utilities. 
16. 23 CFR part 646, Railroads. 
17. 23 U.S.C. 106, PS&E. 
18. 23 U.S.C. 109, Standards. 
19. DOT Metric Conversion Plan, October 

31, 1991. 
20. MUTCD Manual of Uniform Traffic 

Safety Devices, latest edition. 
21. Standard Specifications for 

Construction of Roads and Bridges on 
Federal Highway Projects, latest edition.

Subpart E—Service Delivery for Indian 
Reservation Roads 

Funding Process

§ 170.600 What must BIA include in the 
notice of availability of funds? 

(a) Upon receiving the total fiscal year 
of IRR Program funding from FHWA, 
BIA will publish a notice of availability 
of funds in the Federal Register that 
includes the following:

(1) The total funding available to each 
region for IRR transportation planning, 
design, and construction projects based 
on each region’s Relative Need 
Distribution Factor (RNDF) defined in 
subpart C; 

(2) The total funding available to each 
tribe based on its RNDF, along with 
prior year information on IRR Program 
funding by tribe that identifies over-
funded or advance-funded tribes; and 

(3) A listing of FHWA-approved 
IRRTIP projects for each State within 
each BIA region. 

(b) Upon publication of the notice 
under this section, each BIA Regional 
Office must provide to each tribe within 
its region: 

(1) A proposed project listing used to 
develop the region’s control schedule; 

(2) An offer to provide the tribe with 
technical assistance in preparing 
contract proposals; 

(3) The various options available to 
the tribe for IRR construction projects
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(force account methods, direct service, 
self-determination contract, and self-
governance agreement); and 

(4) A request for a response from the 
tribe within 30 days.

§ 170.601 What happens to the unused 
portion of IRR Program management and 
oversight funds reserved by the Secretary? 

BIA distributes any unused IRR 
Program management and oversight 
funds to its Regional Offices using the 
RNDF (see subpart C). The Regional 
Offices use the funds for additional 
construction activities.

§ 170.602 If a tribe incurs unforeseen 
construction costs, can it get additional 
funds? 

Yes. To the extent feasible, the 
Secretary must pay for all costs incurred 
resulting from unforeseen circumstances 
of the construction process (i.e., cost 
overruns). If the Secretary is unable to 
fund the unforeseen costs in a cost 
reimbursable contract, the tribe may 
suspend performance of the contract 
until sufficient additional funds are 
awarded. (See 25 CFR 900.130(e).) 

Miscellaneous Provisions

§ 170.605 When may BIA use force 
account methods in the IRR Program? 

BIA may use force account methods 
in the IRR Program unless the tribe 

elects otherwise to enter into a self-
determination contract or a self-
governance agreement for the IRR 
Program. However, BIA must continue 
to consult with the tribe before using a 
force account under this situation. The 
applicable FAR and Federal law apply 
to BIA force account project activities.

§ 170.606 How do legislation and 
procurement requirements affect the IRR 
Program? 

Other legislation and procurement 
requirements apply to the IRR Program 
as shown in the following table.

Legislation, regulation or other requirement 
Applies to tribes 

under self-determina-
tion contracts 

Applies to tribes 
under self-governance 

agreements 

Applies to activities 
performed by the Sec-

retary 

Buy Indian Act ......................................................................................... No No Yes. 
Buy American Act .................................................................................... No No Yes. 
Federal Acquisition Regulation (FAR) ..................................................... No1 No Yes. 
Federal Tort Claims Act ........................................................................... Yes Yes Yes. 
Davis-Bacon Act ...................................................................................... Yes 2 Yes 2 Yes. 

1 Unless agreed to by the tribe or tribal organization under ISDEAA, 25 U.S.C. 450j(a), and 25 CFR part 900.115. 
2 Does not apply when tribe performs work with its own employees. 

§ 170.607 Can a tribe use its allocation of 
IRR Program funds for contract support 
costs? 

Yes. Contract support costs are an 
eligible item out of a tribe’s IRR Program 
allocation and need to be included in a 
tribe’s project construction budget.

§ 170.608 Can a tribe pay contract support 
costs from Department of the Interior or BIA 
appropriations? 

No. Contract support costs for IRR 
construction projects cannot be paid out 
of Department of the Interior or BIA 
appropriations. 

Contracts and Agreements Under 
ISDEAA

§ 170.610 What IRR Program functions 
may a tribe assume under ISDEAA? 

A tribe may assume all IRR Program 
functions and activities that are 
otherwise contractible under a self-
determination contract or self-
governance agreement following the 
requirements in 25 CFR parts 900 or 
1000. 

(a) Tribes may use IRR Program 
project funds contained in their 
contracts or annual funding agreements 
for contractible supportive 
administrative functions. 

(b) Appendix A to this subpart 
contains a list of non-contractible 
functions and activities that cannot be 
included in contracts or agreements.

§ 170.611 What special provisions apply to 
ISDEAA contracts and agreements? 

(a) Multi-year contracts and 
agreements. The Secretary can enter 
into a multi-year IRR Program self-
determination contract and self-
governance agreement with a tribe 
under sections 105(c)(1)(A) and (2) of 
ISDEAA. The amount of such contracts 
or agreements is subject to the 
availability of appropriations. 

(b) Consortia. Under Title I and Title 
IV of ISDEAA, tribes and multi-tribal 
organizations are eligible to assume IRR 
Programs under consortium contracts or 
agreements. For an explanation of self-
determination contracts, refer to Title I, 
25 U.S.C. 450f. For an explanation of 
self-governance agreements, see Title IV, 
25 U.S.C. 450b(l) and 458b(b)(2). 

(c) Advance payments. The Secretary 
and the tribe must negotiate a schedule 
of advance payments as part of the 
terms of a self-determination contract in 
accordance with 25 CFR 900.132. 

(d) Design and construction contracts. 
The Secretary can enter into a design/
construct IRR Program self-
determination contract that includes 
both the design and construction of one 
or more IRR projects. The Secretary may 
make advance payments to a tribe: 

(1) Under a self-determination design/
construct contract for construction 
activities based on progress, need, and 
the payment schedule negotiated under 
25 CFR 900.132; and 

(2) Under a self-governance agreement 
in the form of annual or semiannual 
installments as indicated in the 
agreement.

§ 170.612 How are non-contractible 
functions funded? 

(a) All non-contractible IRR program 
functions are funded by IRR Program 
management and oversight funds. 

(b) All non-contractible IRR project 
functions are funded by IRR Program 
construction funds.

§ 170.613 When does BIA determine the 
amount of funds needed for non-
contractible non-project related functions? 

Each fiscal year the Secretary will 
develop national and regional BIA IRR 
Program budgets. Within the first 
quarter of each fiscal year BIA will 
publish a copy of the national and 
regional IRR budgets.

§ 170.614 Can a tribe receive funds before 
BIA publishes the notice of funding 
availability? 

A tribe can receive funds before BIA 
publishes the notice of funding 
availability required by § 170.600(a)(1) 
only if the tribe has a negotiated self-
determination contract or self-
governance agreement.

§ 170.615 Can a tribe receive advance 
payments for non-construction activities? 

Yes. BIA must make advance 
payments to a tribe for non-construction
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activities under 25 U.S.C. 450l for self-
determination contracts on a quarterly, 
semiannual, lump-sum, or other basis 
proposed by a tribe and authorized by 
law.

§ 170. 616 How are advance payments 
made when additional IRR Program funds 
are made available after execution of the 
self-governance agreement? 

When additional IRR Program funds 
are available, following the procedures 
in 25 CFR 1000.104, tribes can request 
to use the additional funds for IRR 
Program activities or projects and have 
an addendum to the agreement 
executed.

§ 170.617 May a tribe include a 
contingency in its proposal budget? 

(a) A tribe with a self-determination 
contract may include a contingency 
amount in its proposed budget in 
accordance with 25 CFR 900.127(e)(8). 

(b) A tribe with a self-governance 
agreement may include a project-
specific line item for contingencies if 
the tribe does not include its full IRR 
Program funding allocation in the 
agreement. 

(c) The amounts in both paragraphs 
(a) and (b) of this section must be within 
the RNDF allocation or within the 
negotiated ISDEAA contract or 
agreement.

§ 170.618 Can a tribe keep savings 
resulting from project administration? 

When actual costs of the projects 
under contracts or agreements for 
construction projects are less than the 
estimated costs, the Secretary will 
determine the use of the excess funds 
after consultation with the tribe. (See 25 
U.S.C. 450e–2.)

§ 170.619 Do tribal preference and Indian 
preference apply to IRR Program funding? 

Tribal preference and Indian 
preference apply to IRR Program 
funding as shown in the following table:

If . . . Then . . . 

(a) A contract serves 
a single tribe.

Section 7(c) under 
Title I of ISDEAA 
allows tribal em-
ployment or con-
tract preference 
laws, including tribe 
local preference 
laws, to govern. 

(b) A contract serves 
more than one tribe.

Section 7(b) under 
Title I of ISDEAA 
applies. 

(c) A self-governance 
agreement exists 
under Title IV of 
ISDEAA.

25 CFR 1000.406 ap-
plies. 

§ 170.620 How do ISDEAA’s Indian 
preference provisions apply? 

This section applies when the 
Secretary or a tribe enters into a 
cooperative agreement with a State or 
local government for an IRR 
construction project. The tribe and the 
parties may choose to incorporate the 
provisions of section 7(b) of ISDEAA in 
a cooperative agreement.

§ 170.621 What if a tribe fails to 
substantially perform work under a contract 
or agreement? 

If a tribe fails to substantially perform 
work under a contract or agreement: 

(a) For self-determination contracts, 
the Secretary must use the monitoring 
and enforcement procedures in 25 CFR 
900.131(a)–(b) and ISDEAA, part 900 
subpart L (appeals); and 

(b) For self-governance agreements, 
the Secretary must use the monitoring 
and enforcement procedures in 25 CFR 
part 1000 subpart K.

§ 170.622 What IRR programs, functions, 
services, and activities are subject to the 
self-governance construction regulations? 

All IRR Program design and 
construction projects and activities, 
whether included separately or under a 
program in the agreement, are subject to 
the regulations in 25 CFR 1000 subpart 
K, including applicable exceptions.

§ 170.623 How are IRR Program projects 
and activities included in a self-governance 
agreement? 

To include an IRR Program project or 
activity in a self-governance agreement, 
the following information is required: 

(a) A line item for each project or 
activity; 

(b) Sufficient detail to describe the 
work as included in the FHWA-
approved IRRTIP and Control Schedule; 
and 

(c) All other information required 
under 25 CFR 1000 subpart K.

§ 170.624 Is technical assistance 
available? 

Yes. Technical assistance is available 
from BIA for tribes with questions about 
contracting the IRR Program or IRR 
projects. For tribes with questions about 
self-governance agreements for the IRR 
Program or IRR project(s), technical 
assistance is available from the Office of 
Self-Governance and BIA. Technical 
assistance can include, but is not 
limited to, assistance in the preparation 
of self-determination contract 
proposal(s) and self-governance 
agreements.

§ 170.625 What regulations apply to 
waivers? 

The following regulations apply to 
waivers: 

(a) For self-determination contracts, 
25 CFR 900.140–148; 

(b) For self-governance agreements, 25 
CFR 1000.220–232; and 

(c) For direct service, 25 CFR 1.2.

§ 170.626 How does a tribe request a 
waiver of a Department of Transportation 
regulation? 

A tribe must follow the procedures in 
ISDEAA, Title I, and 25 CFR 900.140–
148 for self-determination contracts and 
Title IV, 25 CFR 1000.220–232 for tribal 
self-governance agreements. A courtesy 
copy of the request should be sent to the 
Secretary of Transportation at: 400 7th 
St., SW., HFL–1, Washington, DC 20590. 
When a waiver request is outside the 
Secretary’s authority, the Secretary 
should forward the request to the 
Secretary of Transportation. 

Appendix A to Subpart E—IRR 
Program Functions That Are Not 
Otherwise Contractible

The program functions listed in this 
appendix cannot be included in a self-
determination contract or self-governance 
agreement. (23 U.S.C. 202(d)(3)(B)) 

A. IRR project-related pre-contracting 
activities: 

1. Notifying tribes of available funding 
including the right of first refusal; and 

2. Providing technical assistance. 
B. IRR project-related contracting activities: 
1. Providing technical assistance; 
2. Reviewing all scopes of work under 25 

CFR 900.122; 
3. Evaluating proposals and making 

declination decisions, if warranted; 
4. Performing declination activities;
5. Negotiating and entering into contracts 

or agreements with State, tribal, and local 
governments and other Federal agencies; 

6. Processing progress payments or 
contract payments; 

7. Approving contract modifications; 
8. Processing claims and disputes with 

tribal governments; and 
9. Closing out contracts or agreements. 
C. Planning activities: 
1. Reviewing IRR transportation 

improvement programs developed by tribes 
or other contractors; 

2. Reviewing IRR long-range transportation 
plans developed by tribes or other 
contractors; and 

3. Performing other Federal responsibilities 
identified in the IRR Transportation Planning 
Procedures and Guidelines manual. 

D. Environmental and historical 
preservation activities: 

1. Reviewing and approving all items 
required for environmental compliance; and 

2. Reviewing and approving all items 
required for archaeological compliance. 

E. Processing rights-of-way: 
1. Reviewing rights-of-way applications 

and certifications; 
2. Approving rights-of-way documents; 
3. Processing grants and acquisition of 

rights-of-way requests for tribal trust and 
allotted lands under 25 CFR part 169; 

4. Responding to information requests;
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5. Filing Affidavit of Completion Forms; 
and 

6. Performing custodial functions related to 
storing rights-of-way documents. 

F. Conducting project development and 
design under 25 CFR 900.131: 

1. Participating in the plan-in-hand 
reviews on behalf of BIA as facility owner; 

2. Reviewing and/or approving plans, 
specifications, and cost estimates (PS&E’s) for 
health and safety assurance on behalf of BIA 
as facility owner; 

3. Reviewing PS&E’s to assure compliance 
with NEPA as well as all other applicable 
Federal laws; and 

4. Reviewing PS&E’s to assure compliance 
with or exceeding Federal standards for IRR 
design and construction. 

G. Construction: 
1. Making application for clean air/clean 

water permits as facility owner; 
2. Ensuring that all required State/tribal/

Federal permits are obtained; 
3. Performing quality assurance activities; 
4. Conducting value engineering activities 

as facility owner; 
5. Negotiating with contractors on behalf of 

Federal Government; 
6. Approving contract modifications/

change orders; 
7. Conducting periodic site visits; 
8. Performing all Federal Government 

required project-related activities contained 
in the contract documents and required by 25 
CFR parts 900 and 1000; 

9. Conducting activities to assure 
compliance with safety plans as a 
jurisdictional responsibility hazardous 
materials, traffic control, OSHA, etc.; 

10. Participating in final inspection and 
acceptance of project documents as-built 
drawings on behalf of BIA as facility owner; 
and 

11. Reviewing project closeout activities 
and reports. 

H. Other activities: 
1. Performing other non-contractible 

required IRR project activities contained in 
this part, ISDEAA and part 1000; and 

2. Other Title 23 non-project-related 
management activities. 

I. BIADOT program management: 
1. Developing budget on needs for the IRR 

Program; 
2. Developing legislative proposals; 
3. Coordinating legislative activities; 
4. Developing and issuing regulations; 
5. Developing and issuing IRR planning, 

design, and construction standards; 
6. Developing/revising interagency 

agreements; 
7. Developing and approving IRR Program 

stewardship agreements in conjunction with 
FHWA; 

8. Developing annual IRR Program 
obligation and IRR Program accomplishments 
reports; 

9. Developing reports on IRR Program 
project expenditures and performance 
measures for the Government Performance 
and Results Act (GPRA); 

10. Responding to/maintaining data for 
congressional inquiries; 

11. Developing and maintaining funding 
formula and its database; 

12. Allocating IRR Program and other 
transportation funding; 

13. Providing technical assistance to tribe/
tribal organizations/agencies/regions; 

14. Providing national program leadership 
for: National Scenic Byways Program, Public 
Lands Highways Discretionary Program, 
Transportation Enhancement Program, 
Indian Local Technical Assistance Program, 
Recreational Travel and Tourism, Transit 
Program, ERFO Program, Presidential 
initiatives (Millennium Trails, Lewis & Clark, 
Western Tourism Policy Group); 

15. Participating in and supporting tribal 
transportation association meetings; 

16. Coordinating with and monitoring 
Indian Local Technical Assistance Program 
centers; 

17. Planning, coordinating, and conducting 
BIA/tribal training; 

18. Developing information management 
systems to support consistency in data 
format, use, etc., with the Secretary of 
Transportation for the IRR Program; 

19. Participating in special transportation 
related workgroups, special projects, task 
forces and meetings as requested by tribes; 

20. Participating in national, regional, and 
local transportation organizations; 

21. Participating in and supporting FHWA 
Coordinated Technology Implementation 
program; 

22. Participating in national and regional 
IRR Program meetings; 

23. Consulting with tribes on non-project 
related IRR Program issues; 

24. Participating in IRR Program, process, 
and product reviews; 

25. Developing and approving national 
indefinite quantity service contracts; 

26. Assisting and supporting the IRR 
Coordinating Committee; 

27. Processing IRR Bridge program projects 
and other discretionary funding applications 
or proposals from tribes; 

28. Coordinating with FHWA; 
29. Performing stewardship of the IRR 

Program; 
30. Performing oversight of the IRR 

Program and its funded activities; 
31. Performing any other non-contractible 

IRR Program activity included in this part; 
and 

32. Determining eligibility of new uses of 
IRR Program funds. 

J. BIADOT Planning: 
1. Maintaining the official IRR inventory; 
2. Reviewing long-range transportation 

plans; 
3. Reviewing and approving IRR 

transportation improvement programs; 
4. Maintaining nationwide inventory of 

IRR strip and atlas maps; 
5. Coordinating with tribal/State/regional/

local governments; 
6. Developing and issuing procedures for 

management systems; 
7. Distributing approved IRR transportation 

improvement programs to BIA regions; 
8. Coordinating with other Federal 

agencies as applicable; 
9. Coordinating and processing the funding 

and repair of damaged Indian Reservation 
Roads with FHWA; 

10. Calculating and distributing IRR 
transportation planning funds to BIA regions; 

11. Reprogramming unused IRR 
transportation planning funds at the end of 
the fiscal year; 

12. Monitoring the nationwide obligation 
of IRR transportation planning funds; 

13. Providing technical assistance and 
training to BIA regions and tribes; 

14. Approving Atlas maps; 
15. Reviewing IRR inventory information 

for quality assurance; and 
16. Advising BIA regions and tribes of 

transportation funding opportunities. 
K. BIADOT engineering: 
1. Participating in the development of 

design/construction standards with FHWA; 
2. Developing and approving design/

construction/maintenance standards; 
3. Conducting IRR Program/product 

reviews; and 
4. Developing and issuing technical criteria 

for management systems. 
L. BIADOT responsibilities for bridges: 
1. Maintaining BIA National Bridge 

Inventory information/database; 
2. Conducting quality assurance of the 

bridge inspection program; 
3. Reviewing and processing IRR Bridge 

program applications; 
4. Participating in second level review of 

IRR bridge PS–E’s; and 
5. Developing criteria for bridge 

management systems. 
M. BIADOT responsibilities to perform 

other non-contractible required IRR Program 
activities contained in this part. 

N. BIA regional offices program 
management: 

1. Designating IRR System roads; 
2. Notifying tribes of available funding; 
3. Developing state IRR transportation 

improvement programs; 
4. Providing FHWA-approved IRR 

transportation improvement programs to 
tribes; 

5. Providing technical assistance to tribes/
tribal organizations/agencies; 

6. Funding common services as provided 
as part of the region/agency/BIA Division of 
Transportation IRR Program costs; 

7. Processing and investigating non-project 
related tort claims; 

8. Preparing budgets for BIA regional and 
agency IRR Program activities; 

9. Developing/revising interagency 
agreements; 

10. Developing control schedules/
transportation improvement programs; 

11. Developing regional IRR Program 
stewardship agreements; 

12. Developing quarterly/annual IRR 
Program obligation and program 
accomplishments reports; 

13. Developing reports on IRR project 
expenditures and performance measures for 
Government Performance and Results Act 
(GPRA); 

14. Responding to/maintaining data for 
congressional inquiries; 

15. Participating in Indian transportation 
association meetings; 

16. Participating in Indian Local Technical 
Assistance Program (LTAP) meetings and 
workshops; 

17. Participating in BIA/tribal training 
development highway safety, work zone 
safety, etc; 

18. Participating in special workgroups, 
task forces, and meetings as requested by 
tribes and BIA region/agency personnel;
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19. Participating in national, regional, or 
local transportation organizations meetings 
and workshops; 

20. Reviewing Coordinated Technology 
Implementation Program project proposals; 

21. Consulting with tribal governments on 
non-project related program issues; 

22. Funding costs for common services as 
provided as part of BIA IRR region/agency/
contracting support costs; 

23. Reviewing IRR Atlas maps; 
24. Processing Freedom of Information Act 

(FOIA) requests; 
25. Monitoring the obligation and 

expenditure of all IRR Program funds 
allocated to BIA region; 

26. Performing activities related to the 
application for ERFO funds, administration, 
and oversight of such funds; and 

27. Participating in IRR Program, process, 
and product reviews. 

O. BIA regional offices’ planning: 
1. Coordinating with tribal/State/regional/

local government; 
2. Coordinating and processing the funding 

and repair of damaged Indian Reservation 
Roads with tribes; 

3. Reviewing and approving IRR Inventory 
data; 

4. Maintaining, reviewing, and approving 
the management systems databases; 

5. Reviewing and approving IRR State 
transportation improvement programs; and 

6. Performing Federal responsibilities 
identified in the IRR Transportation Planning 
Procedures and Guidelines manual.

P. BIA regional offices’ engineering: 
1. Approving tribal standards for the IRR 

Program use; 
2. Developing and implementing new 

engineering techniques in the IRR Program; 
and 

3. Providing technical assistance. 
Q. BIA regional offices’ responsibilities for 

bridges: 
1. Reviewing and processing IRR bridge 

program applications; 
2. Reviewing and processing IRR bridge 

inspection reports and information; and 
3. Ensuring the safe use of roads and 

bridges. 
R. BIA regional offices’ other responsibilities 

for performing other non-contractible 
required IRR Program activities 
contained in this part.

Subpart F—Program Oversight and 
Accountability

§ 170.700 What is the IRR Program 
stewardship plan? 

The IRR Program stewardship plan 
delineates the respective roles and 

responsibilities of BIA and FHWA in the 
administration of the IRR Program and 
the process used for fulfilling those 
roles and responsibilities.

§ 170.701 May a direct service tribe and 
BIA Region sign a Memorandum of 
Understanding? 

Yes. An IRR Program tribal/BIA 
region MOU is a document that a direct 
service tribe and BIA may enter into to 
help define the roles, responsibilities 
and consultation process between the 
regional BIA office and the Indian tribal 
government. It describes how the IRR 
Program will be carried out by BIA on 
the tribe’s behalf.

§ 170.702 What activities may the 
Secretary review and monitor? 

The Secretary reviews and monitors 
the performance of construction 
activities under 25 CFR 900 subpart J 
and 25 CFR 1000 subpart K.

Subpart G—BIA Road Maintenance

§ 170.800 Who owns IRR transportation 
facilities? 

Public authorities such as tribes, 
States, counties, local governments, and 
the Federal Government own IRR 
transportation facilities.

§ 170.801 What is the BIA Road 
Maintenance Program? 

The BIA Road Maintenance Program 
covers the distribution and use of the 
funds provided by Congress in the 
annual Department of the Interior 
appropriations acts for maintaining 
transportation facilities. Appendix A to 
this subpart contains a list of activities 
that are eligible for funding under the 
BIA road maintenance program.

§ 170.802 How is road maintenance 
funded? 

(a) The U.S. Congress funds a BIA 
program for the maintenance of IRR 
transportation facilities as defined in 
this part through annual appropriations 
for the Department of the Interior. 

(b) The States, counties, and local 
governments fund the maintenance of 
IRR transportation facilities that they 
own or have agreed to maintain. 

(c) Tribal governments, at their 
discretion, may also provide for the 

maintenance of IRR transportation 
facilities.

§ 170.803 What facilities are eligible under 
the BIA Road Maintenance Program? 

(a) The following public 
transportation facilities are eligible for 
maintenance under the BIA Road 
Maintenance Program: 

(1) BIA transportation facilities listed 
in paragraph (b) of this section; 

(2) Non-BIA transportation facilities, 
if the tribe served by the facility feels 
that maintenance is required to ensure 
public health, safety, and economy, and 
if the tribe executes an agreement with 
the owning public authority within 
available funding; 

(3) Tribal transportation facilities 
such as public roads, highway bridges, 
trails, and bus stations; and 

(4) Other transportation facilities as 
approved by the Secretary. 

(b) The following BIA transportation 
facilities are eligible for maintenance 
under paragraph (a)(1) of this section: 

(1) BIA road systems and related road 
appurtenances such as signs, traffic 
signals, pavement striping, trail 
markers, guardrails, etc.; 

(2) Highway bridges and drainage 
structures; 

(3) Airport runways and heliport 
pads, including runway lighting; 

(4) Boardwalks; 
(5) Adjacent parking areas; 
(6) Maintenance yards; 
(7) Bus stations; 
(8) System public pedestrian 

walkways, paths, bike and other trails; 
(9) Motorized vehicle trails; 
(10) Public access roads to heliports 

and airports; 
(11) BIA and tribal post-secondary 

school roads and parking lots built with 
IRR Program funds; and 

(12) Public ferry boats and boat 
ramps.

§ 170.804 How is BIA’s Road Maintenance 
Program related to the IRR Program? 

The following chart illustrates how 
BIA’s Road Maintenance Program is 
related to other Title 23 U.S.C. 
programs:
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§ 170.805 What are the local, tribal, and 
BIA roles in transportation facility 
maintenance? 

(a) State, county, and local 
governments normally perform the 
maintenance of their IRR transportation 
facilities. 

(b) Tribes may perform or provide for 
their maintenance responsibilities by 
formal agreement or other contracts 
with any other, State, county, or local 
government. 

(c) BIA’s responsibility includes 
preparing annual budget requests under 
23 U.S.C. 204(c) that include a report of 
the shortfalls in each BIA Region in 
appropriations of BIA Road 
Maintenance dollars.

§ 170.806 What is an IRR Transportation 
Facilities Maintenance Management 
System? 

An IRR Transportation Facilities 
Maintenance Management System 
(TFMMS) is a tool BIA and tribes will 
use to budget, prioritize, and schedule 
transportation facility maintenance 
activities. It will be used to extend the 
service life of an IRR transportation 
facility, ensure safety, and report future 
funding needs to the Secretary. BIA will 
develop the IRR TFMMS.

§ 170.807 What must BIA include when it 
develops an IRR Transportation Facilities 
Maintenance Management System? 

(a) At a minimum, an IRR TFMMS 
system must include components for: 

(1) Uniformly collecting, processing, 
and updating data; 

(2) Predicting facility deterioration; 
(3) Identifying alternative actions; 
(4) Projecting maintenance costs; 
(5) Tracking and reporting of actual 

maintenance costs and activities 
accomplished; 

(6) Forecasting short- and long-term 
budget needs; 

(7) Recommended programs and 
schedules for implementation within 
policy and budget constraints; 

(8) Tracking and reporting unmet 
needs; and 

(9) Ability to produce various reports, 
including customized reports. 

(b) The minimum data requirements 
include: 

(1) Cost of maintenance activity per 
mile broken down by surface type and 
frequency of activity; 

(2) Cost of bridge maintenance by 
surface area of deck and frequency of 
activity; 

(3) Cost of maintenance of other inter-
modal facilities; 

(4) Information from other IRR 
Program management systems; 

(5) Future needs; and
(6) Basic facility data including but 

not limited to route, bridge number, 
maintenance activity code, facility 
inspection dates.

§ 170.808 Can BIA Road Maintenance 
Program funds be used to improve IRR 
transportation facilities? 

No. BIA Road Maintenance Program 
funds cannot be used to improve roads 
or other IRR transportation facilities to 
a higher road classification, standard, or 
capacity.

§ 170.809 Can a tribe perform road 
maintenance under a self-determination 
contract or self-governance agreement? 

Yes. Any tribe may enter into a self-
determination contract or self-
governance agreement to conduct BIA or 
tribal transportation facility 
maintenance under ISDEAA and 25 CFR 
part 900 or 1000. The self-determination 
contract or self-governance agreement 

does not relieve BIA of its responsibility 
for maintenance.

§ 170.810 To what standards must an IRR 
transportation facility be maintained? 

IRR transportation facilities must be 
maintained, subject to availability of 
funding, in accordance with the IRR 
TFMMS. The Secretary will develop 
these standards with the input of the 
IRR Program Coordinating Committee. 
The Secretary must accept as interim 
standards any tribal maintenance 
standards that meet or exceed 
applicable Federal standards. Interim 
standards must include any of the 
following: 

(a) Appropriate National Association 
of County Engineers maintenance 
standards; 

(b) AASHTO road and bridge 
maintenance manuals, latest edition; or 

(c) Other applicable Federal, State, 
tribal, or local government maintenance 
standards as may be negotiated in an 
ISDEAA road maintenance self-
determination contract or self-
governance agreement.

§ 170.811 What happens if lack of funds 
results in inadequate maintenance? 

If BIA determines that an IRR 
transportation facility is not being 
maintained under IRR TFMMS 
standards due to insufficient funding, 
the Secretary will notify the facility 
owner, and if tribal or BIA owned, 
continue to request annual maintenance 
funding for that facility. In addition, the 
Secretary will report these findings to 
Secretary of Transportation under 23 
U.S.C. 204. The Secretary will provide 
a draft copy of the report to the affected 
tribe for comment before forwarding it 
to Secretary of Transportation.
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§ 170.812 What is emergency 
maintenance? 

Emergency maintenance is work that 
must be accomplished immediately 
because of life threatening 
circumstances due to a catastrophic 
failure or natural disaster. Examples of 
emergency maintenance include: ice 
and snow control, traffic control, work 
in slide areas, repairs to drainage 
washouts, retrieving hazardous 
materials, suppressing wild fires, and 
repairing the ravages of other disasters.

§ 170.813 When can access to IRR 
transportation facilities be restricted? 

IRR transportation facilities must be 
open and available for public use, as are 
IRRs (§ 170.120). 

(a) The Secretary may, in consultation 
with a tribe and applicable private 
landowners, restrict or temporarily close 
an IRR transportation facility to public 
use for the following reasons: 

(1) Because of unsafe conditions; 
(2) Because of natural disasters; 
(3) For fish or game protection; 
(4) To prevent traffic from causing 

damage to the facility; and 
(5) For reasons deemed to be in the 

public interest such as fire prevention or 
suppression as approved by the 
Secretary. 

(b) Consultation is not required 
whenever the above conditions involve 
immediate safety or life-threatening 
situations. 

(c) Certain IRR transportation 
facilities owned by the tribes or BIA 
may be permanently closed when the 
tribal government and the Secretary 
agree. Once this agreement is reached, 
BIA must remove the facility from the 
IRR System. 

Appendix A to Subpart G—List of 
Activities Eligible for Funding Under 
BIA Transportation Facility 
Maintenance Program

The following activities are eligible for BIA 
Transportation Facility Maintenance 
Program. The list is not all-inclusive. 

1. Cleaning and repairing ditches and 
culverts. 

2. Stabilizing, removing, and controlling 
slides, drift sand, mud, ice, snow, and other 
impediments. 

3. Adding additional culverts to prevent 
roadway and adjoining property damage. 

4. Repairing, replacing or installing traffic 
control devices, guardrails and other features 
necessary to control traffic and protect the 
road and the traveling public. 

5. Removing roadway hazards. 
6. Repairing or developing stable road 

embankments. 
7. Repairing parking facilities and 

appurtenances such as striping, lights, curbs, 
etc. 

8. Repairing transit facilities and 
appurtenances such as bus shelters, striping, 
sidewalks, etc. 

9. Training maintenance personnel. 
10. Administering the BIA Transportation 

Facility Maintenance Program. 
11. Performing environmental/

archeological mitigation associated with 
transportation facility maintenance. 

12. Leasing, renting, or purchasing of 
maintenance equipment. 

13. Paying utilities cost for roadway 
lighting and traffic signals. 

14. Purchasing maintenance materials. 
15. Developing, implementing, and 

maintaining an IRR Transportation Facility 
Maintenance Management System (TFMMS). 

16. Performing pavement maintenance 
such as pot hole patching, crack sealing, chip 
sealing, surface rejuvenation, and thin 
overlays (less than 1 inch). 

17. Performing erosion control. 
18. Controlling roadway dust. 
19. Re-graveling roads. 
20. Controlling vegetation through 

mowing, noxious weed control, trimming, 
etc. 

21. Making bridge repairs. 
22. Paying the cost of closing of 

transportation facilities due to safety or other 
concerns. 

23. Maintaining airport runways, heliport 
pads, and their public access roads. 

24. Maintaining and operating BIA public 
ferry boats. 

25. Making highway alignment changes for 
safety reasons. These changes require prior 
notice to the Secretary.

26. Making temporary highway alignment 
or relocation changes for emergency reasons. 

27. Maintaining other IRR intermodal 
transportation facilities provided that there is 
a properly executed agreement with the 
owning public authority within available 
funding.

Subpart H—Miscellaneous Provisions 

Hazardous and Nuclear Waste 
Transportation

§ 170.900 What is the purpose of the 
provisions relating to transportation of 
hazardous and nuclear waste? 

Sections 170.900 through 170.907 on 
transportation of nuclear and hazardous 
waste are provided for information only, 
they do not create any legal 
responsibilities or duties for any person 
or entity, and are not intended to create 
any basis for a cause of action under the 
Federal Tort Claims Act.

§ 170.901 What standards govern 
transportation of radioactive and hazardous 
materials? 

DOT, the International Atomic Energy 
Agency, the U.S. Nuclear Regulatory 
Commission (NRC) and the 
Environmental Protection Agency have 
established standards and regulations 
for the shipment of radioactive and 
hazardous materials. Legal authority 
includes, but is not limited to, 23 U.S.C. 
141; 23 U.S.C. 127; 49 CFR parts 107, 
171–180; 10 CFR part 71.

§ 170.902 What is the role of State, tribal, 
and local governments? 

State, tribal, and local governments 
typically provide for the safety of their 
residents and other persons and 
protection of resources within their 
jurisdictions. With respect to 
radioactive and hazardous materials, 
some State, tribal, and local 
governments enact legislation, execute 
cooperative agreements, designate 
alternate transportation routes, develop 
emergency response plans, perform 
emergency response, issue permits, 
conduct vehicle inspections, enforce 
traffic laws, and perform highway 
construction and maintenance. These 
activities must not conflict with Federal 
laws and regulations.

§ 170.903 Who notifies tribes of the 
transport of radioactive waste? 

The Department of Energy (DOE) has 
elected, by policy, to notify tribes of 
DOE shipments through their 
jurisdiction.

§ 170.904 Who responds to an accident 
involving a radioactive or hazardous 
materials shipment? 

Tribal, Federal, local, and State 
police, fire departments, and rescue 
squads are often the first to respond to 
transportation accidents involving 
radioactive or hazardous materials. If 
radioactive materials are involved, DOE 
typically: 

(a) Ensures that appropriate State and 
tribal agencies are contacted and 
coordinate any necessary Radiological 
Assistance Program team activities; and 

(b) Dispatches a Radiological 
Assistance Program team that may 
include nuclear engineers, health 
physicists, industrial hygienists, public 
affairs specialists, and other personnel 
who provide related services.

§ 170.905 How can tribes obtain training in 
handling hazardous material? 

(a) Tribes cannot use IRR Program 
funds to train personnel to handle 
radioactive and hazardous material. 

(b) Tribes can seek training from DOE, 
EPA, NRC, OSHA, States, and other 
sources. Funding is available from DOT 
under the Hazardous Materials Uniform 
Safety Act, EPA for monitoring and 
FEMA for general preparedness.

§ 170.906 Who cleans up radioactive and 
hazardous material spills? 

The carrier is typically responsible for 
cleanup of a radioactive or hazardous 
material spill with assistance from the 
shipper using established standards and 
guidelines. The carrier should work 
with the appropriate tribal, local, State 
and Federal agencies to address all 
cleanup issues, such as arranging or
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repackaging of the cargo, if necessary, 
and disposing of contaminated 
materials. 

Reporting Requirements and Indian 
Preference

§ 170.910 What information on the IRR 
Program or projects must BIA provide to 
tribes? 

At the written request of a tribe, BIA 
must provide available information on 
the IRR Program or projects to a tribe 
within a reasonable time.

§ 170.911 Are Indians entitled to 
employment and training preferences? 

(a) Federal law gives hiring and 
training preferences, to the greatest 
extent feasible, to Indians for all work 
performed under the IRR Program. 

(b) Under 25 U.S.C. 450e(b) and 23 
U.S.C. 204(e), Indian organizations and 
Indian-owned economic enterprises are 
entitled to a preference, to the greatest 
extent feasible, in the award of 
contracts, subcontracts and sub-grants 
for all work performed under the IRR 
Program.

§ 170.912 Does Indian employment 
preference apply to Federal-aid Highway 
Projects? 

(a) Tribal, State, and local 
governments may provide an Indian 
employment preference for Indians 
living on or near a reservation on 
projects and contracts that meet the 
definition of an Indian Reservation 
Road. (See 23 U.S.C. 101(a)(12) and 
140(d), and 23 CFR 635.117(d).) 

(b) Tribes may target recruiting efforts 
toward Indians living on or near Indian 
reservations, Indian lands, Alaska 
Native villages, pueblos, and Indian 
communities. 

(c) Tribes and tribal employment 
rights offices should work cooperatively 
with State and local governments to 
develop contract provisions promoting 
employment opportunities for Indians 
on eligible federally funded 
transportation projects. Tribal, State, 
and local representatives should confer 
to establish Indian employment goals 
for these projects.

§ 170.913 Do tribal-specific employment 
rights and contract preference laws apply? 

Yes. When a tribe or consortium 
administers an IRR Program or project 
intended to benefit that tribe or a tribe 
within the consortium, the benefitting 
tribe’s employment rights and 
contracting preference laws apply. (See 
§ 170.619 and 25 U.S.C. 450e(c).)

§ 170.914 What is the difference between 
tribal preference and Indian preference? 

Indian preference is a hiring 
preference for Indians in general. Tribal 

preference is a preference adopted by a 
tribal government that may or may not 
include a preference for Indians in 
general, Indians of a particular tribe, 
Indians in a particular region, or any 
combination thereof.

§ 170.915 May tribal employment taxes or 
fees be included in an IRR project budget? 

Yes. The cost of tribal employment 
taxes or fees may be included in the 
budget for an IRR program or project, 
except for BIA force account.

§ 170.916 May tribes impose taxes or fees 
on those performing IRR Program services? 

Yes. Tribes, as sovereign nations, may 
impose taxes and fees for IRR Program 
activities. When a tribe administers IRR 
programs or projects under ISDEAA, its 
tribal employment and contracting 
preference laws, including taxes and 
fees, apply.

§ 170.917 Can tribes receive direct 
payment of tribal employment taxes or 
fees? 

This section applies to non-tribally 
administered IRR projects. Tribes can 
request that BIA pay tribal employment 
taxes or fees directly to them under a 
voucher or other written payment 
instrument, based on a negotiated 
payment schedule. Tribes may consider 
requesting direct payment of tribal 
employment taxes or fees from other 
transportation departments in lieu of 
receiving their payment from the 
contractor.

Emergency Relief

§ 170.920 What is the purpose of the 
provisions relating to emergency relief? 

Sections 170.920 through 170.927 
relating to emergency relief are provided 
for information only and do not change 
the provisions of 23 CFR part 668 or 
existing guidance on emergency relief.

§ 170.921 What emergency or disaster 
assistance programs are available? 

(a) FHWA operates two emergency 
relief programs: 

(1) The Emergency Relief (ER) 
Program, which provides disaster 
assistance for Federal-aid highways 
owned by State, county and local 
governments; and 

(2) The Emergency Relief for 
Federally Owned Roads (ERFO) 
Program, which provides disaster 
assistance for Federal roads, including 
Indian Reservation Roads, that have 
been damaged due to natural disasters 
(floods, hurricanes, tornadoes, etc.). 

(b) The Federal Emergency 
Management Agency (FEMA) may be 
considered as an alternate funding 
source to repair damage that is ineligible 
under the ER or ERFO Programs.

§ 170.922 How can States get Emergency 
Relief Program funds to repair IRR System 
damage? 

States can request emergency relief 
program funds to repair damage to 
Federal-aid highways caused by natural 
disasters or catastrophic failures. It is 
the responsibility of individual States to 
request these funds.

§ 170.923 What qualifies for ERFO 
funding? 

(a) Tribes can use ERFO funding to 
repair damage to IRR transportation 
facilities (including roads, bridges, and 
related structures) caused by natural 
disaster over a widespread area or by a 
catastrophic failure from any external 
cause. The Secretary of Transportation 
determines eligible repairs under 23 
CFR 668, subpart B. 

(1) Examples of natural disasters 
include, but are not limited to, floods, 
earthquakes, tornadoes, landslides, 
avalanches or severe storms, such as 
saturated surface conditions and high-
water table caused by precipitation over 
an extended period of time. 

(2) An example of a catastrophic 
failure includes, but is not limited to, a 
bridge collapse after being struck by a 
barge, truck or a landslide. 

(b) Structural deficiencies, normal 
physical deterioration, and routine 
heavy maintenance do not qualify for 
ERFO funding.

§ 170.924 What happens if DOT denies an 
ERFO claim? 

The appealing tribe or the facility 
owner (if the tribe is not the owner) may 
appeal the finding or determination to 
the Secretary of Transportation at: 
FHWA, 400 7th St., SW., HFL–1, 
Washington, DC 20590. If the tribe is 
appealing it must provide a courtesy 
copy of its appeal to BIA.

§ 170.925 Is ERFO funding supplemental 
to IRR Program funding? 

Yes. If ERFO funds are approved and 
available, they can be used to 
supplement IRR construction and 
maintenance funds for FHWA-approved 
repairs. If IRR construction or 
maintenance funds are used to address 
an approved claim when ERFO funds 
are unavailable, the next authorized 
ERFO funds may be used to reimburse 
the construction or maintenance funds 
expended.

§ 170.926 Can a tribe administer approved 
ERFO repairs under a self-determination 
contract or a self-governance agreement?

Yes.

§ 170.927 How can FEMA Program funds 
be used to repair damage? 

(a) A tribe can request FEMA Program 
funds for emergency repairs to damaged
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roads not on the IRR System if the 
President has declared a major disaster 
or emergency. The tribe makes the 
request by submitting an SF 424, 
Application for Federal Assistance, 
directly to FEMA, as described in FEMA 
Response and Recovery Directorate 
9512.4 (Dec. 28, 1999). 

(b) Tribes can ask States to seek 
FEMA Program funds to repair damage 
to roads not on the IRR System. 

Tribal Transportation Departments

§ 170.930 What is a tribal transportation 
department? 

A tribal transportation department is 
a department, commission, board, or 
official of any tribal government charged 
by its laws with the responsibility for 
highway construction. Tribal 
governments, as sovereign nations, have 
inherent authority to establish their own 
transportation departments under their 
own tribal laws. Tribes may staff and 
organize transportation departments in 
any manner that best suits their needs. 
Tribes can receive technical assistance 
from Indian LTAP centers, BIA regional 
road engineers, or AASHTO to establish 
a tribal transportation department.

§ 170.931 Can tribes use IRR Program 
funds to pay tribal transportation 
department operating costs? 

Yes. Tribes can use IRR Program 
funds to pay the cost of planning, 
administration, and performance of 
approved IRR Program activities (see 
appendix A, subpart B). Tribes can also 
use BIA road maintenance funds to pay 
the cost of planning, administration, 
and performance of maintenance 
activities under this part.

§ 170.932 Are there other funding sources 
for tribal transportation departments? 

There are many sources of funds that 
may help support a tribal transportation 
department. The following are some 
examples of additional funding sources: 

(a) Tribal general funds; 
(b) Tribal Priority Allocation; 
(c) Tribal permits and license fees; 
(d) Tribal fuel tax; 
(e) Federal, State, private, and local 

transportation grants assistance; 
(f) Tribal Employment Rights 

Ordinance fees (TERO); and 

(g) Capacity building grants from 
Administration for Native Americans 
and other organizations.

§ 170.933 Can tribes regulate oversize or 
overweight vehicles? 

Yes. Tribal governments can regulate 
travel on roads under their jurisdiction 
and establish a permitting process to 
regulate the travel of oversize or 
overweight vehicles, in accordance with 
applicable Federal law. BIA may, with 
the consent of the affected tribe, 
establish a permitting process to 
regulate the travel of oversize or 
overweight vehicles on BIA-system 
roads. 

Resolving Disputes

§ 170.934 Are alternative dispute 
resolution procedures available? 

(a) Federal agencies should use 
mediation, conciliation, arbitration, and 
other techniques to resolve disputes 
brought by IRR Program beneficiaries. 
The goal of these alternative dispute 
resolution (ADR) procedures is to 
provide an inexpensive and expeditious 
forum to resolve disputes. Federal 
agencies should resolve disputes at the 
lowest possible staff level and in a 
consensual manner whenever possible. 

(b) Except as required in 25 CFR part 
900 and part 1000, tribes operating 
under a self-determination contract or 
self-governance agreement are entitled 
to use dispute resolution techniques 
prescribed in: 

(1) The ADR Act, 5 U.S.C. 571–583; 
(2) The Contract Disputes Act, 41 

U.S.C. 601–613; and 
(3) The Indian Self-Determination and 

Education Assistance Act and the 
implementing regulations (including for 
non-construction the mediation and 
alternative dispute resolution options 
listed in 25 U.S.C. 4501 (model contract 
section (b)(12)).

§ 170.935 How does a direct service tribe 
begin the alternative dispute resolution 
process? 

(a) To begin the ADR process, a direct 
service tribe must write to the BIA 
Regional Director or the Chief of BIA 
Division of Transportation. The letter 
must: 

(1) Ask to begin one of the alternative 
dispute resolution (ADR) procedures in 
the Administrative Dispute Resolution 

Act of 1996, 5 U.S.C. 571–583 (ADR 
Act); and 

(2) Explain the factual and legal basis 
for the dispute. 

(b) ADR proceedings will be governed 
by procedures in the ADR Act and the 
implementing regulations. 

Other Miscellaneous Provisions

§ 170.941 May tribes become involved in 
transportation research? 

Yes. Tribes may: 
(a) Participate in Transportation 

Research Board meetings, committees, 
and workshops sponsored by the 
National Science Foundation; 

(b) Participate in and coordinate the 
development of tribal and IRR 
transportation research needs; 

(c) Submit transportation research 
proposals to States, FHWA, AASHTO, 
and FTA; 

(d) Prepare and include transportation 
research proposals in their IRRTIPS; 

(e) Access Transportation Research 
Information System Network (TRISNET) 
database; and 

(f) Participate in transportation 
research activities under 
Intergovernmental Personnel Act 
agreements.

§ 170.942 Can a tribe use Federal funds for 
transportation services for a tribe’s Welfare-
to-Work, Temporary Assistance to Needy 
Families, and other quality-of-life 
improvement programs? 

(a) A tribe can use IRR Program funds: 
(1) To coordinate transportation-

related activities to help provide access 
to jobs and make education, training, 
childcare, healthcare, and other services 
more accessible to tribal members; and 

(2) As the matching share for other 
Federal, State, and local mobility 
programs 

(b) To the extent authorized by law 
additional grants and program funds are 
available for the purposes in paragraph 
(a)(1) of this section from other 
programs administered by the 
Departments of Transportation, Health 
and Human Services, and Labor. 

(c) Tribes should also apply for 
Federal and State public transportation 
and personal mobility program grants 
and funds.

[FR Doc. 04–15928 Filed 7–16–04; 8:45 am] 
BILLING CODE 4310–LH–P
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FEDERAL COMMUNICATIONS 
COMMISSION 

[DA 04–1563] 

Wireless Telecommunications Bureau 
Lists Private Land Mobile Licenses 
Cancelled as a Result of the Spectrum 
Audit

AGENCY: Federal Communications 
Commission.
ACTION: Notice.

SUMMARY: This document informs of the 
call signs of licenses that have cancelled 
automatically as a result of their 
construction and operational status. 
Such cancellation was discovered as a 
result of the Private Land Mobile Radio 
(PLMR) Spectrum Audit conducted by 
the Bureau.
DATES: Effective June 8, 2004.
ADDRESSES: FCC, PLMR Spectrum 
Audit, 1270 Fairfield Road, Gettysburg, 
PA 17325, or fax (717) 338–2696.
FOR FURTHER INFORMATION CONTACT: 
Kelly Lawver, Public Safety & Critical 
Infrastructure Division, Wireless 
Telecommunications Bureau, (717) 338–
2605.
SUPPLEMENTARY INFORMATION: This is a 
summary of a Public Notice released on 
June 8, 2004. For additional information 
on the PLMR spectrum Audit, please 
visit the PLMR audit Web site at
http://wireless.fcc.gov/licensing/audits/
plmrs or call 1–888–225–5322 and 

select option 2. Federal 
Communications Commission. 

1. The Bureau has been conducting an 
audit of the construction and 
operational status of certain PLMR 
stations, involving approximately 
420,000 call signs. As part of the audit, 
the Bureau sent letters to licensees 
inquiring about the construction and 
operational status of the subject call 
signs. The audit includes most PLMR 
Stations (radio services IG, YG, PW, 
YW) licensed on frequencies below 512 
MHz that are subject to frequency 
coordination and rule-based 
construction and operational 
requirements. Part 90 of the 
Commission’s rules governing PLMR 
facilities requires construction within a 
specified time and requires that stations 
remain operational in order for the FCC 
license to remain valid. Specifically, 
when a licensee fails to construct its 
authorized PLMR facilities within the 
requisite construction period or 
discontinues operation for a consecutive 
period of one year, the license cancels 
automatically and the licensee is 
required to notify the FCC. 

2. The Bureau announced in two 
Public Notices earlier this year how it 
intended to handle both audit letters 
that were returned to the Commission as 
undeliverable and audit letters that were 
delivered but for which no response has 
been received by the Commission. 
Specifically, the FCC stated in these 
Public Notices that a failure to respond 
within the specified time frame would 

result in the licenses in question being 
deemed to have cancelled 
automatically. In regard to those 
licensees who have not responded to the 
audit, the Bureau stated that on 
February 27, 2004, it would send out a 
third and final letter. Licensees were 
given until March 31, 2004, to provide 
a response. In the case of undeliverable 
letters, the Bureau stated licensees had 
30 days from publication of the Public 
Notice in the Federal Register to 
respond to avoid a presumption that the 
licenses have cancelled automatically. 

3. The Bureau has not received a valid 
response within the specified time 
frame to any of the audit letters for the 
station licenses (call signs) that are set 
forth in Attachment A. Consequently, 
these station licenses have been deemed 
to have cancelled automatically 
pursuant to 47 CFR 90.155(a) or 90.157 
of the Commission’s rules as of the 
deadlines established in the February 9, 
2004, Public Notices. Action will be 
taken in the Universal Licensing System 
(ULS) to reflect the termination of these 
licenses. 

Once a license has been placed in 
terminated status in ULS, applicants 
may apply for frequency coordination 
and file an application with the 
Commission.
Federal Communications Commission. 
D’wana R. Terry, 
Chief, Public Safety and Critical 
Infrastructure Division, WTB.
BILLING CODE 6712–01–M
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NUCLEAR REGULATORY 
COMMISSION 

Issuance of Draft Supplement 
Standard Review Plan

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Issuance of draft supplement to 
Standard Review Plan for public 
comment. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is issuing a draft 
supplement to the Standard Review 
Plan (SRP) which expands NUREG–
1577, Rev. 1, ‘‘Standard Review Plan on 
Power Reactor Licensee Financial 
Qualifications and Decommissioning 
Funding Assurance.’’ The proposed 
draft supplement to the SRP provides 
criteria for evaluating the use of an 
insurance policy to provide 
decommissioning funding assurance 
under 10 CFR 50.75. The NRC finds that 
the proposed criteria will enable the 
staff to determine whether through the 
use of an insurance policy, there is 
reasonable assurance of providing 
decommissioning funding to ensure 
adequate protection of public health and 
safety. The NRC is interested in 
stakeholder comments that will improve 
the safety benefits, effectiveness, and 
efficiency of the review of insurance 
policies to provide decommissioning 
funding assurance.
DATES: Submit comments by August 18, 
2004. Comments received after this date 
will be considered if it is practical to do 
so, but the NRC is able to assure 
consideration only for the comments 
received before this date.
ADDRESSES: You may submit comments 
by any one of the following methods. 
Please include the following reference, 
NUREG–1577, Rev. 1, in the subject line 
of your comments. Comments on the 
draft supplement in writing or in 
electronic form will be available for 
public inspection. Because your 
comments will not be edited to remove 
identifying or contact information, the 
NRC cautions you against including any 
information in your submission that you 
do not want to be publicly disclosed. 

Mail comments to: Chief, Rules and 
Directives Branch, Mail Stop TG-D59, 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

E-mail comments to: 
NRCREP@nrc.gov. You may also submit 
comments via the NRC’s rulemaking 
Web site at http://ruleforum.llnl.gov. 
This site provides the capability to 
upload comments as files (any format), 
if your Web browser supports that 
function. Address questions about the 

rulemaking Web site to Carol Gallagher 
at (301) 415–5905; e-mail CAG@nrc.gov. 

Hand deliver comments to: One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland, 20852, between 
7:30 a.m. and 4:15 p.m. on Federal 
workdays, telephone (301) 415–1966. 

Fax comments to: Chief, RDB, Nuclear 
Regulatory Commission at (301) 415–
5144. 

Copies of the draft supplement 
specified in this notice and other 
publicly available documents related to 
this draft supplement, including public 
comments received, can be viewed 
electronically on public computers in 
the NRC Public Document Room (PDR), 
located at One White Flint North, 11555 
Rockville Pike, Rockville, Maryland 
20852, Room O–1F21, and open to the 
public on Federal workdays from 7:45 
a.m. until 4:15 p.m. The PDR 
reproduction contractor will make 
copies of documents for a fee. Selected 
documents, including public comments 
on the draft supplement, can be viewed 
and downloaded electronically via the 
NRC’s rulemaking Web site at http://
ruleforum.llnl.gov. 

Publicly available NRC documents 
created or received in connection with 
this draft supplement are also available 
electronically via the NRC’s Electronic 
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this site, 
the public can gain entry into the NRC’s 
Agencywide Document Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. If you do not have 
access to ADAMS, or if there are 
problems in accessing the documents 
located in ADAMS, contact NRC PDR 
Reference staff at (800) 397–4209, (301) 
415–4737 or by e-mail at PDR@nrc.gov.

FOR FURTHER INFORMATION CONTACT: 
Michael A. Dusaniwskyj, Office of 
Nuclear Reactor Regulation, Mail Stop 
O–12D3, United States Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, telephone (301) 415–
1260, or e-mail MAD1@nrc.gov.

SUPPLEMENTARY INFORMATION: 

Abstract 

The NRC is issuing this draft 
supplement to the SRP to provide 
criteria that will be used to review the 
insurance method of providing 
decommissioning funding assurance. 
This draft supplement reflects current 
regulations and policy, and will be 
updated for any future initiatives. 

Proposed Supplement to Standard 
Review Plan: Decommissioning 
Funding Insurance for Power Reactors 

I. Areas of Review 
The NRC is issuing this draft 

supplement to describe criteria that will 
be used by the staff to review power 
reactor license applicants’ and 
licensees’ insurance methods of 
providing required decommissioning 
funding assurance. This document 
provides detailed criteria with respect to 
section III.2(f)(4) of NUREG–1577, Rev. 
1 and as such will supplement NUREG–
1577, Rev. 1, ‘‘Standard Review Plan on 
Power Reactor Licensee Financial 
Qualifications and Decommissioning 
Funding Assurance’’ (October 2003). 

II. Acceptance Criteria 
Decommissioning funding insurance 

may be referred to by different names 
such as ‘‘decommissioning insurance,’’ 
‘‘decommissioning liability insurance,’’ 
‘‘decommissioning expense liability 
policy,’’ etc. The label is much less 
important than (1) the terms and 
conditions of the policy relating to (a) 
the amount and scope of coverage and 
(b) the certainty of availability of funds, 
and (2) the qualifications of the issuer 
of the insurance policy. For these key 
elements, acceptance criteria are 
provided below.

Amount and Scope of Insurance 
Coverage 

1. Per 10 CFR 50.75(b)(1), Amount of 
Coverage Equal or Greater than Table of 
Minimum Amounts (§ 50.75(c)) for NRC 
§ 50.2 Decommissioning Costs (e.g., 
excluding cost of removal and disposal 
of spent fuel and non-radioactive 
structures and materials beyond that 
necessary to terminate the license) or a 
Site-Specific Decommissioning Cost 
Estimate (§ 50.75(b)(4)). 

Confirm that the policy provides an 
adequate amount of coverage (‘‘liability 
limit’’) for NRC decommissioning costs, 
which is an amount not less than the 
table of minimum amounts 
(§ 50.75(b)(1)). Although the 
‘‘Declarations’’ section of the policy 
(often the cover page) typically shows 
the ‘‘limit of liability’’ or ‘‘face amount,’’ 
it is important to review the entire 
policy. The amount of coverage should 
be a specific dollar number and not be 
a schedule or formula contingent on 
projected earnings under the policy. 
Coverage for amounts only in excess of 
the minimum amounts (or site-specific 
cost estimate) and up to the actual cost 
of decommissioning does not satisfy the 
regulations. The insurance policy 
should guarantee at least the total 
amount of currently estimated 
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decommissioning costs (NUREG–1577, 
Rev. 1 § III.2.f(2)). 

Determine whether the amount of 
coverage includes both NRC and non-
NRC costs. If a policy covers both NRC 
and non-NRC costs, they should be 
separately identified and only NRC-
required costs should be assessed as 
equal to or greater than the minimum 
amount. See §§ 2.1.2 and 2.1.7 NUREG 
1.159 Rev. 1 and NUREG–1577, Rev. 1 
§ III.2.a(3). The same approach should 
be used if the amount of coverage 
includes costs for onsite spent fuel 
management (see NUREG–1700, Rev. 1). 

Evaluate whether there are any stated 
sublimits. In particular, a policy 
containing a sublimit for NRC costs 
lower than the minimum amount may 
render the policy non-compliant, even if 
the sublimit applies only in the event of 
premature closure or only in the event 
of cancellation, termination, non-
renewal or rescission of the policy. 

Different limits for decommissioning 
that occur during the initial license 
period or during the period of license 
renewal are acceptable if they are for 
amounts not less than the NRC 
minimum amounts. 

The amount of coverage should be 
capable of being adjusted (§ 50.75(b)(2) 
and § 2.1.5, Reg. Guide 1.159, Rev. 1). 
The policy language may not be clear on 
whether and how the limits of liability 
may be adjusted. Typically, this is done 
through ‘‘endorsement.’’ Find any 
‘‘changes’’ clause (see #14 below). A 
policy with limits that can be adjusted 
down but not upwards would require 
that another financial assurance 
mechanism make up the difference. 

Determine whether there are any 
‘‘deductibles.’’ A deductible may be 
called a ‘‘retention,’’ a ‘‘self-insured 
retention,’’ ‘‘self-insurance,’’ or other 
euphemism. Typically, the deductible is 
expressed as a flat dollar amount that 
must be paid by the insured before the 
insurer’s liability under the policy is 
triggered. A deductible is acceptable if 
the policy provides ‘‘first dollar 
coverage’’ of the deductible by the 
insurer. First dollar coverage means that 
the insurer is responsible for paying the 
deductible amount (e.g., into the 
standby trust fund), while the insured is 
separately responsible for reimbursing 
the insurer for the amount of the 
deductible. Another type of deductible 
involves the insured sharing in some 
defined proportion of the 
decommissioning expenses from a 
dollar starting point (termed the 
‘‘attachment point’’) until some defined 
dollar ending point. Absent first dollar 
coverage expressly provided by the 
policy, the licensee must provide 
another assurance mechanism in 

combination with insurance to cover 
deductible amounts or demonstrate that 
its sinking funds can cover the 
deductible(s) (§ 50.75(e)(1)(vi)). The 
combined amount should at least equal 
currently estimated decommissioning 
costs (NUREG–1577, Rev. 1 § 111.2.f(2)). 

2. Annual Adjustment of Minimum 
Amount of Coverage (§ 50.75(c)(2)). 

If this is not the first year the policy 
is used, determine whether the amount 
of coverage provided satisfies the 
adjusted required minimum amount. 

3. Scope of Coverage (§ 50.2). 
Verify the scope of coverage, which 

should be for NRC (§ 50.2) defined 
decommissioning costs. Relevant 
language defining the scope may appear 
in different sections of the policy, such 
as under ‘‘Insuring Agreement, 
Definitions, Exclusions, Conditions, and 
Declarations.’’ 

Review any policy language that 
defines covered decommissioning costs 
only as those incurred by reason of work 
performed during the policy period; 
such a limit is inconsistent with the 
payment of funds into the standby trust 
prior to decommissioning costs being 
incurred by the licensee by reason of 
work actually performed. 

If the scope of the policy covers non-
NRC (i.e., greenfield costs) costs as well 
as NRC costs, verify that coverage of 
non-NRC costs is limited in amount so 
that those costs do not draw on money 
intended for NRC costs. Similarly, if the 
policy covers spent fuel management 
financial assurance (§ 50.54(bb)), verify 
that coverage of these costs will not 
draw on money intended for coverage 
under § 50.75 (see C.11 ‘‘Use of Funds’’ 
NUREG 1.184). 

Determine if the scope of coverage has 
been unduly restricted by any 
‘‘exclusions’’ written into the policy. 
Exclusions of costs not intended to be 
covered under decommissioning, not 
appropriate for coverage under 
decommissioning insurance, and costs 
covered under other insurance programs 
should be acceptable. 

Costs NOT intended to be covered 
under decommissioning include: 

• Operational expenses. 
• Accident response (see § 50.54(w)). 
• Repair or replacement of damaged 

property. 
• On-site spent nuclear fuel 

management (see § 50.54(bb)). 
• Decontamination or cleanup prior 

to permanent cessation of operations. 
• Transportation and disposal of 

spent fuel. 
Costs not appropriate under insurance 

for decommissioning funding: 
• Costs due to fraudulent, dishonest, 

or criminal acts, unless such acts result 
in decommissioning.

• Fines, penalties, etc. imposed for 
violation of Federal or State law. 

• Intentional, willful, or deliberate 
non-compliance, unless such acts result 
in decommissioning. 

• Bodily injury/property damage*. 
• Workers compensation, disability 

benefits, unemployment 
compensation*. 

• Post-accident decommissioning*.
Note: *Costs covered under other 

insurance.

It is common to find legal fees 
excluded from insurance coverage in 
liability policies. However, such costs 
related to decommissioning must be 
covered by decommissioning insurance 
if incurred. 

NRC review should be based on the 
entire policy and all endorsements and 
not solely on any Certificate of 
Insurance provided or solely on the 
Declarations page. 

Certainty of Coverage: Issuer 
Qualifications 

4. Issuer Qualifications. 
Determine the identity of the issuer of 

the policy (not to be confused with any 
broker or agent involved in the 
transaction). The name and address of 
the issuer should be included in the 
policy (§ A.12.3, NUREG–1757). 

Determine the ‘‘domicile’’ of the 
insurer, which may be a U.S. state or a 
foreign country where the insurer is 
incorporated. Special terms and 
conditions are appropriate for insurers 
domiciled outside of the U.S. 

The insurer must be ‘‘licensed’’ by 
authorities of the State where the 
relevant nuclear plant is located to 
transact the business of insurance, 
(§ 2.3.3, NUREG 1.159 Rev. 1). One can 
verify that the insurer is licensed by 
checking with the insurance 
commission or agency in that state; 
many states provide on-line directories 
of their licensed insurers. 

Where practical, review databases or 
reference documents to determine 
whether the insurer is a commercial 
firm capable of selling policies to 
anyone or is instead an organization— 
termed a ‘‘captive,’’ a ‘‘risk retention 
group (RRG),’’ or ‘‘mutual’’ insurer—
that can sell insurance only to one or a 
limited number of reactor owners. 

A policy issued by a captive insurer 
that covers only a single owner’s 
reactor(s), often termed a ‘‘pure 
captive,’’ will be problematic. Such a 
policy is synonymous to self-insurance, 
which NRC regulations do not permit. 

A mutual, captive, or RRG that can 
insure more than a single owner’s 
reactors also may be problematic unless 
the insurer covers a relatively large 
number of owners and reactors. 
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1 Misrepresentation/fraud is a basis for declaring 
an insurance policy null and void through the legal 
process of rescission.

2 An ‘‘endorsement’’ is a document that is treated 
as an integral part of the policy although it typically 
is issued later. Endorsements will be labeled as 
such and numbered.

A group captive, RRG, or mutual 
insurer is acceptable if: 

(a) The Internal Revenue Service has 
issued a letter ruling finding that 
premiums paid to the insurer will be 
considered deductible for tax purposes, 
and 

(b) The issuer of the insurance policy 
has received a financial strength or 
safety rating of A-or better from A.M. 
Best, A-or better from Standard & 
Poor’s, A–3 or better from Moody’s, A-
or better from Fitch, or B-or better from 
Weiss Rating, as its most recent, issuer-
specific rating.

Note: The issuer of the policy must be 
acceptable to the NRC. As required for 
nuclear energy liability insurance, the 
Commission may require proof that the 
organization or organizations which have 
issued policies are legally authorized to issue 
them and do business in the United States 
and have clear ability to meet their 
obligations (§ 140.18(a)).

5. The Trustee of the Standby Trust 
Must Be Acceptable to NRC 
(§ 50.75(e)(1)(iii)(A)(2)). 

An acceptable trustee includes (1) an 
appropriate State or Federal government 
entity or (2) an entity that has the 
authority to act as a trustee and whose 
trust operations are regulated and 
examined by a Federal or State Agency 
(§ 50.75(e)(1)(iii)(A)(2)). See § 2.2.6 of 
NUREG 1.159 Rev. 1 for information on 
verifying the acceptability of financial 
institutions as trustees. One can also use 
§ 4.3.2.15 of NUREG–1757, Vol. 3 to 
determine the acceptability of a non-
government trustee. 

Certainty of Coverage: Terms and 
Conditions of Policy 

6. Covered Licensee(s). 
The policy must include the name 

and address of the covered licensee(s), 
their NRC license number(s), and the 
name(s) and address(es) of the covered 
facility(ies), (§ A.12.3, NUREG–1757). 

7. Licensee’s Regulatory Obligations. 
The policy should contain a statement 

of the licensee(s)’ regulatory obligations 
as the reason for the policy. 

8. Duration/Term of Coverage 
(§ 50.75(e)(1)(iii)(A)(1)). 

The policy must state an ‘‘effective 
date’’ (or ‘‘inception date’’) and may 
state an expiration or termination date. 

Verify that the term of coverage either 
is open-ended, or, if written for a 
specified term ending on a particular 
date, that the policy is automatically 
renewed, unless the issuer notifies NRC, 
the beneficiary, and the licensee of its 
intent not to renew; as stated by 
§ 50.75(e)(1)(iii)(A)(1), such a provision 
must require notice at least 90 days 
prior to the renewal date, which is best 
evidenced by return receipts.

9. Cancellation/Termination and 
Non-Renewal. 

The policy should require a minimum 
of 90 days prior notice to NRC, as 
evidenced by return receipts, of the 
insurer’s or the insured’s intent to 
cancel, non-renew, or terminate the 
policy (§ A.12.3, NUREG–1757, Vol. 3, & 
§ 50.75(e)(1)(iii)(A)(1) (for non-renewal 
only)). 

It is acceptable if the policy states that 
the insurer may cancel or terminate the 
policy if the premium is not paid. Some 
policies may provide only a short period 
(e.g., 10 days) prior to cancellation/
termination in the event of non-payment 
of premium or misrepresentation/
fraud.1 Such a short period is not 
acceptable, because it does not allow 
sufficient time for the licensee to 
arrange alternative coverage or for NRC 
to take appropriate action prior to its 
cancellation/termination if the licensee 
fails to provide an acceptable substitute. 
A period of 90 days should be the 
minimum following notice to NRC and 
the insured. A provision stating that the 
insurer may not cancel, terminate, or 
non-renew the policy if the licensee is 
named as a ‘‘debtor in bankruptcy 
proceedings’’ is desirable.

10. Automatic Payment Prior to 
Cancellation/Termination/Non-renewal 
(§ 50.75(e)(1)(iii)(A)(1)). 

The insurance policy must provide 
that the full ‘‘face amount’’ for NRC 
decommissioning costs be paid to the 
beneficiary (i.e., decommissioning trust) 
automatically prior to policy 
cancellation/termination/non-renewal 
‘‘without proof of forfeiture’’ if the 
licensee fails to provide a replacement 
acceptable to the NRC within 30 days 
after the licensee or NRC receives notice 
of cancellation/termination/non-
renewal, as evidenced by return receipts 
(§ 50.75(e)(1)(iii)(A)(1) provides 30 days 
after notice of intent to cancel). 

11. Beneficiary. 
The ‘‘beneficiary’’ should be the 

standby trust, but may be defined as the 
licensee of the covered facility. A policy 
should be acceptable even if it does not 
designate a beneficiary, so long as it 
guarantees that funds drawn from the 
policy must be paid into the standby 
trust (see #20 below). 

12. Bankruptcy or Insolvency of the 
Insured. 

The policy should contain a provision 
to the effect that bankruptcy or 
insolvency (a condition of financial 
distress) of the insured does not relieve 
the insurer of any of its obligations. 

13. Primary Not Excess Insurance. 

The policy should not contain a 
clause to the effect that if the licensee 
has other valid and collectible insurance 
applicable to decommissioning, then the 
decommissioning insurance under 
review shall be ‘‘excess insurance’’ over 
such other coverage. Because licensee 
property insurance (e.g., Nuclear 
Electric Insurance Limited) may cover 
decommissioning in certain situations, 
certainty and timeliness of 
decommissioning coverage may be 
impeded by having to resolve which 
insurance coverage is primary or excess. 

14. Changes. 
The policy should state that its terms 

shall not be waived or changed except 
by written ‘‘endorsement’’ 2 issued to 
form a part of the policy and unless 
sixty days prior written notice has been 
given to the NRC, and the NRC has not 
objected within that time. A clause that 
permits the insurer and the insured to 
agree to changes in the policy against 
the disapproval of the NRC is not 
acceptable.

15. Designated Agent. 
The policy should identify an agent of 

the insurer who is to receive all notices 
and other required communications and 
whose requests, demands, and 
agreements are deemed to have been 
made directly by the insurer (see, for 
example, clause 16 in 10 CFR 140.91). 
Complete contact information should be 
provided in the policy. 

16. Authorized Signatories (§ 2.1.3, 
NUREG 1.159, Rev. 1). 

The policy must be signed and dated. 
The parties signing the policy must be 
authorized to act for the licensee and 
the insurer in the transactions. A duly 
authorized representative may be either 
a named individual or any individual 
occupying a named position. All 
required signatures should be notarized. 
For a licensee that is a corporation or 
limited liability company, a principal 
executive officer of at least the level of 
vice president should sign; for a 
licensee that is a municipality, State, 
Federal, or other public agency, either a 
principal executive officer or ranking 
elected official should sign. A person is 
deemed to be a duly authorized 
representative if the person is 
authorized in writing by an individual 
described above, and the authorization 
specifies either an individual or a 
position having responsibility for the 
overall operation of the reactor or power 
company, such as the position of plant 
manager, a superintendent, or person of 
equivalent responsibility. 
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17. Original, Conformed Copy, or 
Photocopy of Original (§ 2.1.4, NUREG 
1.159, Rev. 1). 

NRC may review the original, a 
conformed copy, or a photocopy of the 
original policy. A conformed copy is a 
word for word copy of a document, 
which may be marked ‘‘conformed 
copy.’’ A conformed copy may 
substitute the printed or typewritten 
name of each signatory in place of each 
signature. If the copies are not signed, 
they should be accompanied by a 
declaration signed by an officer 
authorized to sign for the organization, 
certifying that they are ‘‘complete and 
accurate copies’’ of the original 
document. A photocopy is produced by 
a process that accurately reproduces the 
original and is marked as a ‘‘copy.’’ An 
originally signed duplicate is a 
conformed copy or photocopy that bears 
originally handwritten signatures. 

18. Policy Must Conform to 
Applicable State Law (§ 2.3.1, NUREG 
1.159, Rev. 1). 

A determination that the policy 
conforms to applicable state law can be 
based on opinion letters, which are best 
provided by an independent law firm or 
lawyer that practices insurance law and/
or by an insurance broker’s in-house 
counsel. The opinion letter should 
identify the state whose law is 
applicable (e.g., the state where the 
reactor is located, the state where the 
policy is issued) and should state that 
the policy conforms to the laws of that 
state. The counsel signing the letter 
should be admitted to the bar of the 
state whose law is at issue and the letter 
should so state; NRC can confirm the 
lawyer’s qualifications by contacting the 
state bar association or by checking with 
legal reference books (e.g., Martindale-
Hubbell Law Directory). 

19. State Public Utility Commission 
Approval or Non-objection. 

For electric utility licensees with 
access to non-bypassable charges, the 
licensee’s State public utility 
commission must have approved the 
use of the insurance policy or raised no 
objection to the use of the particular 
policy. There should be some 
documentation of such approval or non-
objection (e.g., correspondence between 
the licensee and Public Utility 
Commission). 

20. Assignment. 
The policy should contain a provision 

allowing ‘‘assignment’’ (i.e., transfer) of 
the policy to a successor licensee. The 
policy may specify that the assignment 
is conditional upon the consent of the 
insurer so long as the policy also states 
that such consent ‘‘will not be 
unreasonably refused.’’ Right of 
assignment enables a licensee to redeem 

value from the policy if ownership or 
operation of the covered facility is 
transferred to a new party. The insurer 
may want the right to consent to or 
refuse assignment in order to protect 
itself against transfers of ownership or 
operation that would unfairly prejudice 
the interests of the insurer in a manner 
not contemplated originally (e.g., 
transfer of the facility to an insolvent 
owner). Refusal to consent to 
assignment would be ‘‘unreasonable’’ 
where the interests of the insurer are not 
prejudiced by a successor licensee 
replacing the original insured party.

21. Proceeds Payable to a 
Decommissioning Trust Fund 
(§ 50.75(e)(1)(iii)(A)(2)). 

The insurance policy must be payable 
to a trust established for 
decommissioning costs 
(§ 50.75(e)(1)(iii)(A)(2)). The trust may 
or may not be identified in the policy 
as the ‘‘beneficiary’’ of the insurance. 

If there are any conditions or 
limitations in the policy regarding 
payments to the trust fund, these should 
be assessed for their impact on 
availability and certainty of financial 
assurance. For example, it is preferable 
that the policy does not state that 
payments shall be made only on the 
‘‘default’’ of the licensee to satisfy 
decommissioning requirements. 

A policy may identify several 
different parties to whom proceeds are 
payable, and these will need to be 
reviewed and clarified; NRC should 
expect that improvements in drafting 
can eliminate any ambiguities and 
inconsistencies in the policy. 

Although the regulations clearly state 
that the insurance must be payable to a 
decommissioning trust, they do not state 
when or how to make the payments. 
Any policy terms that would impact the 
timing and amount of payments into the 
trust fund should be reviewed from the 
point of view of the guiding principle of 
having reasonable assurance of having 
funds when needed. The NRC’s 
decommissioning regulations 
contemplate that decommissioning 
payments will be made from the trust 
and not by the insurer, so the insurer 
must timely transfer ample funds to the 
trust, if not all the funds covered by the 
policy at once, on a schedule consistent 
with access to funds allowed by 
§ 50.82(a)(8). For funds not required to 
meet near term pay-out needs, it is 
acceptable if the policy offers the option 
of retaining those funds in the insurance 
mechanism. 

22. Role and Rights of the Insurer. 
The insurer must invest all NRC 

decommissioning funds transferred 
from prepaid funds or an external 
sinking fund, and all earnings thereon, 

consistent with the prudent investor 
standard set forth in 18 CFR part 35 
subpart E. This should be stated as a 
condition in the policy. 

The policy may give the insurer the 
right to monitor all aspects of 
decommissioning to which the policy 
applies, and the right of reasonable 
access to the site. Moreover, the insured 
may be required to seek the insurer’s 
review and approval of individuals and 
firms under consideration to perform 
decommissioning. Such provisions are 
subject to negotiation between the 
insurer and the insured and are 
problematic only if they interfere with 
NRC’s regulatory controls and oversight 
of decommissioning or the 
decommissioning flexibility granted by 
§ 50.59. 

The staff shall evaluate whether there 
are policy provisions relating to ‘‘claims 
procedures’’ or ‘‘claims management,’’ 
which indicate that the insurer will be 
involved directly in the review, 
adjustment, approval, and payment of 
claims for decommissioning expenses. 
These provisions are subject to 
negotiation between the insurer and the 
insured; however, actual payment of 
claims (i.e., cutting and sending checks) 
may best be performed through the 
trust. These provisions are problematic 
if they undermine the system of 
financial controls established under 
§ 50.82(a)(8), or if they interfere with the 
insured’s ability to complete 
decommissioning in a timely manner 
and/or to perform decommissioning 
activities under plans approved by the 
NRC or orders issued by the NRC.

Note: The terms and conditions of the 
policy must be acceptable to the NRC. The 
NRC reserves the right to take the following 
steps to ensure an acceptable policy: either 
independently or in cooperation with the 
Federal Energy Regulatory Commission and 
the licensee’s state Public Utility 
Commission, take additional actions as 
appropriate on a case-by-case basis, 
including ensuring or directing the addition 
or removal of clauses through written 
endorsement.

23. The Standby Trust Must Be 
Acceptable to NRC 
(§ 50.75(e)(1)(iii)(A)(2)). 

The terms of an acceptable standby 
trust would be similar to the sample 
standby trust language contained in 
Appendix B–3.2 of NUREG 1.159, Rev. 
1. Licensees that are ‘‘electric utilities’’ 
(as defined in § 50.2) that use 
prepayment or external sinking fund 
trusts must include the terms and 
conditions found in § 50.75(h)(2) 
relating to disbursement or payments. 
Note that amended regulations 
applicable to decommissioning trusts of 
electric utility and non-electric utility 
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licensees became effective on December 
24, 2003. Section 50.75 requires that 
licensees that are not ‘‘electric utilities’’ 
(as defined in § 50.2) must include in 
their trusts the terms and conditions 
found in § 50.75(h)(1) relating to 
investment of funds (§ 50.75(h)(1)(i)), 
management of funds (§ 50.75(h)(1)(ii)), 
amendment of trusts (§ 50.75(h)(1)(iii)), 
and disbursement or payments from 
trusts (§ 50.75(h)(1)(iv)). 

A tax-qualified decommissioning trust 
set up under 468A of the Internal 
Revenue Code and associated 
regulations is not likely capable of 
serving as a standby trust because the 
amounts that can be placed in such a 
trust are limited by the Commissioner of 
Internal Revenue. 

However, a non-tax qualified trust 
potentially could serve as a standby 
trust if it meets the requirements noted 
above. 

III. Evaluation Findings 
The reviewer verifies that sufficient 

information has been provided to satisfy 
the requirements of this Standard 

Review Plan section and the underlying 
regulations, and concludes that his or 
her evaluation is sufficiently complete 
and adequate to support the conclusion 
to be included in the staff’s safety 
evaluation report that the applicant has 
satisfied the NRC’s decommissioning 
funding assurance requirements using 
insurance. 

IV. Implementation 

The following is intended to provide 
guidance to applicants and licensees 
regarding the NRC staffs plans for using 
this SRP. 

Except in those cases in which the 
applicant proposes an acceptable 
alternative method for complying with 
specified portions of the NRC’s 
regulations, the method described 
herein will be used by the staff in its 
evaluation of conformance with 
Commission regulations. 
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Dated in Rockville, Maryland, this 12th 
day of July, 2004.

For the Nuclear Regulatory Commission. 
Catherine Haney, 
Program Director, Policy and Rulemaking 
Program.
[FR Doc. 04–16302 Filed 7–16–04; 8:45 am] 
BILLING CODE 7590–01–P
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24 CFR 

5.......................................41712 
35.....................................40474 
570...................................41712 
Proposed Rules: 
81.....................................39886 
570...................................41434 

25 CFR 

170...................................43090 
Proposed Rules: 
Ch. 1 ................................39887 
36.....................................41770 
48.....................................41770 

26 CFR 

1 ..............41192, 42551, 42559 

31.....................................41938 
157...................................41192 
301...................................41938 
602.......................41192, 41938 
Proposed Rules: 
1...........................42370, 42919 
26.....................................42000 
49.....................................40345 

27 CFR 

9.......................................41750 

28 CFR 

302...................................41943 
506...................................40315 
540...................................40315 
Proposed Rules: 
550...................................39887 

29 CFR 

2.......................................41882 
37.........................41882, 41894 
4022.................................42333 
4044.................................42333 
Proposed Rules: 
37.....................................41769 
1910.................................41221 
1915.................................41221 
1917.................................41221 
1918.................................41221 
1926.....................41221, 42379 

30 CFR 

3.......................................42112 
913...................................42870 
Proposed Rules: 
18.....................................42812 
48.....................................42842 
75.....................................42812 
902...................................42920 
914 ..........42927, 42931, 42937 
917...................................42939 
920...................................42943 
943...................................42948 

32 CFR 

260...................................42114 
Proposed Rules: 
635...................................41626 

33 CFR 

100.......................41196, 42870 
107...................................41367 
110...................................42335 
117 .........41196, 41944, 42872, 

42874, 42876 
151...................................40767 
161...................................39837 
165 .........40319, 40542, 40768, 

41196, 41367, 41944, 42115, 
42335, 42876 

Proposed Rules: 
165.......................40345, 42950 

34 CFR 

75.....................................41200 

36 CFR 

228...................................41428 
242...................................40174 
251...................................41946 
261...................................41946 
295...................................41946 
701...................................39837 
702...................................39837 

704...................................39837 
705...................................39837 
800...................................40544 
Proposed Rules: 
7.......................................40562 
212...................................42381 
251...................................42381 
261...................................42381 
294...................................41636 
295...................................42381 

37 CFR 

Proposed Rules: 
202...................................42004 
211...................................42004 
212...................................42004 
270...................................42007 

38 CFR 

1.......................................39844 
3.......................................42879 
17.....................................39845 

39 CFR 

3.......................................42340 
265...................................39851 

40 CFR 

9.......................................41576 
51 ............40274, 40278, 42560 
52 ...........39854, 39856, 39858, 

39860, 40274, 40278, 40321, 
40324, 41336, 41431, 42340, 

42560, 42880 
60 ............40770, 41346, 42117 
62.....................................42117 
63 ............39862, 41757, 42885 
81.........................39860, 41336 
93.....................................40004 
122...................................41576 
123...................................41576 
124...................................41576 
125...................................41576 
147...................................42341 
152...................................39862 
154...................................39862 
158...................................39862 
159...................................39862 
168...................................39862 
178...................................39862 
180 ..........40774, 40781, 42560 
194...................................42571 
239...................................42583 
257...................................42583 
710...................................40787 
Proposed Rules: 
51.....................................41225 
52 ...........39892, 40824, 41344, 

41441 
60 ............40824, 40829, 42123 
62.........................42123, 41641 
63.........................41779, 42954 
81.....................................41344 
131...................................41720 
180.......................40831, 41442 
239...................................41644 
257...................................41644 
261...................................42395 
271...................................40568 

42 CFR 

414...................................40288 

43 CFR 

3830.................................40294 
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3834.................................40294 

44 CFR 
64.........................40324, 42584 
Proposed Rules: 
67.........................40836, 40837 

45 CFR 
74.....................................42586 
87.....................................42586 
92.....................................42586 
96.....................................42586 
Proposed Rules: 
30.....................................42010 
33.....................................42022 
46.....................................40584 

47 CFR 

0.......................................41130 

1 .............39864, 40326, 41028, 
41130 

27.....................................39864 
64.....................................40325 
73 ...........39868, 39869, 40791, 

41432, 42345, 42897 
90.....................................39864 
95.....................................39864 
Proposed Rules: 
54.....................................40839 
64.....................................42125 
73 ...........39893, 41444, 42956, 

42957 
101...................................40843 

48 CFR 
Proposed Rules: 
16.....................................40514 
39.....................................40514 

45.....................................42544 
52.....................................42544 
533...................................40730 
552...................................40730 

49 CFR 

37.....................................40794 
172...................................41967 
193...................................41761 
544...................................41974 
571...................................42595 
572...................................42595 
Proposed Rules: 
571...................................42126 

50 CFR 

17.........................40084, 40796 
100...................................40174 
216...................................41976 

223...................................40734 
622...................................41433 
635...................................40734 
648.......................40850, 41980 
660 ..........40805, 40817, 42345 
679 ..........41984, 42122, 42345 
Proposed Rules: 
17.........................41445, 43058 
32.....................................42127 
224...................................41446 
300...................................41447 
402...................................40346 
648...................................41026 
660...................................40851 
679.......................41447, 42128 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT JULY 19, 2004 

COMMERCE DEPARTMENT 
Industry and Security 
Bureau 
Export administration 

regulations: 
Commerce Control List— 

Export licensing 
jurisdiction of certain 
types of energetic 
material and other 
chemicals; published 7- 
19-04 

DEFENSE DEPARTMENT 
Federal Acquisition Regulation 

(FAR): 
Buy American Act; 

nonavailable articles; 
published 6-18-04 

Definitions clause; published 
6-18-04 

Federal supply schedules 
services and blanket 
purchase agreements; 
published 6-18-04 

Gains and losses, 
maintenance and repair 
costs, and material costs; 
published 6-18-04 

Procurement lists; published 
6-18-04 

Unallowable costs; 
application of cost 
principles and procedures 
and accounting; published 
6-18-04 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 

national emission standards: 
Chromium emissions from 

hard and decorative 
chromium electroplating 
and chromium anodizing 
tanks; amendments; 
published 7-19-04 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
California and Nevada; 

published 5-20-04 
Florida; published 6-17-04 
Georgia; published 6-17-04 
Indiana; published 5-20-04 

Superfund program: 
National oil and hazardous 

substances contingency 
plan— 

National priorities list 
update; published 5-20- 
04 

FARM CREDIT 
ADMINISTRATION 
Farm credit system: 

Borrower rights 
Correction; published 7- 

19-04 
GENERAL SERVICES 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 
Buy American Act; 

nonavailable articles; 
published 6-18-04 

Definitions clause; published 
6-18-04 

Federal supply schedules 
services and blanket 
purchase agreements; 
published 6-18-04 

Gains and losses, 
maintenance and repair 
costs, and material costs; 
published 6-18-04 

Procurement lists; published 
6-18-04 

Unallowable costs; 
application of cost 
principles and procedures 
and accounting; published 
6-18-04 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Health care programs; fraud 

and abuse: 
Healthcare Integrity and 

Protection Data Bank; 
data collection reporting 
requirements; published 6- 
17-04 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Inspector General Office, 
Health and Human Services 
Department 
Health care programs; fraud 

and abuse: 
Healthcare Integrity and 

Protection Data Bank; 
data collection reporting 
requirements; published 6- 
17-04 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 

Florida; published 6-17-04 
Outer Continental Shelf 

activities: 
Gulf of Mexico; safety 

zones; published 6-17-04 
Ports and waterways safety 

and uninspected vessels: 
Towing vessels; fire 

suppression systems and 
voyage planning; 
published 6-18-04 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Public and Indian housing: 

Indian Housing Block Grant 
Program; minimum 
funding extension; 
published 6-17-04 

INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
Permanent program and 

abandoned mine land 
reclamation plan 
submissions: 

Illinois; published 7-19-04 

JUSTICE DEPARTMENT 
Prisons Bureau 
Inmate control, custody, care, 

etc.: 

Admission and Orientation 
Program; regulations 
removed; published 6-18- 
04 

NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 

Buy American Act; 
nonavailable articles; 
published 6-18-04 

Definitions clause; published 
6-18-04 

Federal supply schedules 
services and blanket 
purchase agreements; 
published 6-18-04 

Gains and losses, 
maintenance and repair 
costs, and material costs; 
published 6-18-04 

RULES GOING INTO 
EFFECT JULY 19, 2004 

Procurement lists; published 
6-18-04 

Unallowable costs; 
application of cost 
principles and procedures 
and accounting; published 
6-18-04 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Hamilton Sundstrand Corp.; 
published 6-14-04 

PZL-Bielsko; published 6-8- 
04 

VETERANS AFFAIRS 
DEPARTMENT 
Adjudication; pensions, 

compensation, dependency, 
etc.: 

Disruption of normal 
business practices; 
exceptions to definition; 
published 7-19-04 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Cotton classing, testing and 

standards: 
Classification services to 

growers; 2004 user fees; 
Open for comments until 
further notice; published 
5-28-04 [FR 04-12138] 

Nectarines and fresh pears 
and peaches grown in— 
California; comments due by 

7-27-04; published 5-28- 
04 [FR 04-12137] 

Raisins produced from grapes 
grown in— 
California; comments due by 

7-26-04; published 5-25- 
04 [FR 04-11742] 

COMMERCE DEPARTMENT 
International Trade 
Administration 
Watches, watch movements, 

and jewelry: 
Duty-exemption allocations— 

Virgin Islands, Guam, 
American Samoa, and 
Northern Mariana 
Islands; comments due 
by 7-30-04; published 
6-30-04 [FR 04-14854] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 
West Coast States and 

Western Pacific 
fisheries— 
Pacific Coast groundfish; 

comments due by 7-28- 
04; published 6-29-04 
[FR 04-14717] 

Marine mammals: 
Incidental taking— 

U.S. Navy; operations of 
Surveillance Towed 
Array Sensor System 
Low Frequency Active 
Sonar; comments due 
by 7-29-04; published 
6-29-04 [FR 04-14718] 

COURT SERVICES AND 
OFFENDER SUPERVISION 
AGENCY FOR THE 
DISTRICT OF COLUMBIA 
Semi-annual agenda; Open for 

comments until further 
notice; published 12-22-03 
[FR 03-25121] 

DEFENSE DEPARTMENT 
Federal Acquisition Regulation 

(FAR): 
Payment withholding; 

comments due by 7-26- 
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04; published 5-25-04 [FR 
04-11736] 

ENERGY DEPARTMENT 
Federal Energy Regulatory 
Commission 
Electric rate and corporate 

regulation filings: 
Virginia Electric & Power 

Co. et al.; Open for 
comments until further 
notice; published 10-1-03 
[FR 03-24818] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollution control: 

Fuel economy testing and 
calculation procedures; 
Bluewater Network 
petition; comments due by 
7-27-04; published 3-29- 
04 [FR 04-06827] 

Air programs: 
Ambient air quality 

standards, national— 
Fine particulate matter 

and ozone; interstate 
transport control 
measures; comments 
due by 7-26-04; 
published 6-10-04 [FR 
04-11923] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 
Missouri; comments due by 

7-30-04; published 6-30- 
04 [FR 04-14701] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Illinois; comments due by 7- 

28-04; published 6-28-04 
[FR 04-14382] 

Maryland; comments due by 
7-29-04; published 6-29- 
04 [FR 04-14602] 

New Jersey; comments due 
by 7-28-04; published 6- 
28-04 [FR 04-14605] 

Virginia; comments due by 
7-26-04; published 6-24- 
04 [FR 04-14214] 

Environmental statements; 
availability, etc.: 
Coastal nonpoint pollution 

control program— 
Minnesota and Texas; 

Open for comments 
until further notice; 
published 10-16-03 [FR 
03-26087] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Imidacloprid; comments due 

by 7-26-04; published 5- 
26-04 [FR 04-11780] 

Isoxadifen-ethyl; comments 
due by 7-26-04; published 
5-26-04 [FR 04-11561] 

Ultramarine blue; comments 
due by 7-26-04; published 
5-26-04 [FR 04-11672] 

Superfund program: 
National oil and hazardous 

substances contingency 
plan— 
National priorities list 

update; comments due 
by 7-26-04; published 
6-24-04 [FR 04-14218] 

National priorities list 
update; comments due 
by 7-26-04; published 
6-24-04 [FR 04-14217] 

Water pollution; effluent 
guidelines for point source 
categories: 
Meat and poultry products 

processing facilities; Open 
for comments until further 
notice; published 12-30-99 
[FR 04-12017] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 

International 
telecommunications; U.S. 
providers; reporting 
requirements; comments 
due by 7-26-04; published 
5-25-04 [FR 04-10837] 

Radio frequency devices: 
Unlicensed operation in 

3650-3700 MHz band; 
comments due by 7-28- 
04; published 5-14-04 [FR 
04-11007] 

FEDERAL ELECTION 
COMMISSION 
Bipartisan Campaign Reform 

Act; implementation: 
Coordinated and 

independent expenditures 
by party committees; 
comments due by 7-30- 
04; published 6-30-04 [FR 
04-14817] 

FEDERAL RESERVE 
SYSTEM 
Collection of checks and other 

items by Federal Reserve 
banks and funds transfers 
through Fedwire (Regulation 
J): 
Check Clearing for the 21st 

Century Act— 
Check processing service 

options; collection of 
substitute checks and 
items converted to 
electronic form; 
comments due by 7-26- 
04; published 6-18-04 
[FR 04-13147] 

FEDERAL TRADE 
COMMISSION 
Fair and Accurate Credit 

Transactions Act; 
implementation: 

Consumer report information 
and records; disposal; 
comments due by 7-30- 
04; published 7-8-04 [FR 
04-15579] 

GENERAL SERVICES 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 
Payment withholding; 

comments due by 7-26- 
04; published 5-25-04 [FR 
04-11736] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Public Health Security and 

Bioterrorism: 
Food importation; sampling 

services and private 
laboratories requirements; 
comments due by 7-28- 
04; published 4-29-04 [FR 
04-09699] 

Reports and guidance 
documents; availability, etc.: 
Evaluating safety of 

antimicrobial new animal 
drugs with regard to their 
microbiological effects on 
bacteria of human health 
concern; Open for 
comments until further 
notice; published 10-27-03 
[FR 03-27113] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage regulations: 

Maryland; Open for 
comments until further 
notice; published 1-14-04 
[FR 04-00749] 

Ports and waterways safety: 
Atlantic Ocean, Chesapeake 

and Delaware Canal, 
Delaware Bay, Delaware 
River, et al.; security 
zone; comments due by 
7-28-04; published 6-28- 
04 [FR 04-14562] 

Port Valdez and Valdez 
Narrows, AK; security 
zones; comments due by 
7-30-04; published 5-19- 
04 [FR 04-11232] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 

species: 
Beluga sturgeon; comments 

due by 7-29-04; published 
6-29-04 [FR 04-14795] 

Findings on petitions, etc.— 
Greater sage-grouse; 

comments due by 7-30- 
04; published 7-9-04 
[FR 04-15588] 

Endangered Species Act: 
Incidental take permit 

revocation regulations; 

comments due by 7-26- 
04; published 5-25-04 [FR 
04-11741] 

Hunting and fishing: 
Refuge-specific regulations; 

comments due by 7-30- 
04; published 6-30-04 [FR 
04-13897] 
Correction; comments due 

by 7-30-04; published 
7-14-04 [FR 04-15860] 

INTERIOR DEPARTMENT 
Watches, watch movements, 

and jewelry: 
Duty-exemption allocations— 

Virgin Islands, Guam, 
American Samoa, and 
Northern Mariana 
Islands; comments due 
by 7-30-04; published 
6-30-04 [FR 04-14854] 

NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 
Payment withholding; 

comments due by 7-26- 
04; published 5-25-04 [FR 
04-11736] 

NUCLEAR REGULATORY 
COMMISSION 
Environmental statements; 

availability, etc.: 
Fort Wayne State 

Developmental Center; 
Open for comments until 
further notice; published 
5-10-04 [FR 04-10516] 

SMALL BUSINESS 
ADMINISTRATION 
Disaster loan areas: 

Maine; Open for comments 
until further notice; 
published 2-17-04 [FR 04- 
03374] 

OFFICE OF UNITED STATES 
TRADE REPRESENTATIVE 
Trade Representative, Office 
of United States 
Generalized System of 

Preferences: 
2003 Annual Product 

Review, 2002 Annual 
Country Practices Review, 
and previously deferred 
product decisions; 
petitions disposition; Open 
for comments until further 
notice; published 7-6-04 
[FR 04-15361] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Raytheon; comments due by 
7-26-04; published 5-26- 
04 [FR 04-11877] 

Class E airspace; comments 
due by 7-26-04; published 
5-25-04 [FR 04-11788] 
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Restricted areas; comments 
due by 7-26-04; published 
6-9-04 [FR 04-12969] 

TRANSPORTATION 
DEPARTMENT 

National Highway Traffic 
Safety Administration 

Motor vehicle safety 
standards: 

Potential defects; quarterly 
early warning reports; 
submission due dates; 
comments due by 7-29- 
04; published 6-29-04 [FR 
04-14699] 

Registration of importers 
and importation of motor 
vehicles not certified as 
conforming to Federal 
standards; fees schedule; 
comments due by 7-26- 
04; published 6-9-04 [FR 
04-12722] 

TREASURY DEPARTMENT 
Fiscal Service 
Treasury certificates of 

indebtedness, notes, and 
bonds; State and local 
government series: 
Securities; electronic 

submission of 
subscriptions, account 
information, and 
redemption; updates; 
comments due by 7-27- 
04; published 7-12-04 [FR 
04-15607] 

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741– 
6043. This list is also 

available online at http:// 
www.archives.gov/ 
federal—register/public—laws/ 
public—laws.html. 

The text of laws is not 
published in the Federal 
Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 

H.R. 4103/P.L. 108–274 

AGOA Acceleration Act of 
2004 (July 13, 2004; 118 Stat. 
820) 

H.R. 1731/P.L. 108–275 
Identity Theft Penalty 
Enhancement Act (July 15, 
2004; 118 Stat. 831) 
Last List July 9, 2004 

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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CFR CHECKLIST 

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 
The CFR is available free on-line through the Government Printing 
Office’s GPO Access Service at http://www.access.gpo.gov/nara/cfr/ 
index.html. For information about GPO Access call the GPO User 
Support Team at 1-888-293-6498 (toll free) or 202-512-1530. 
The annual rate for subscription to all revised paper volumes is 
$1195.00 domestic, $298.75 additional for foreign mailing. 
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250–7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, Master Card, or Discover). Charge orders may be 
telephoned to the GPO Order Desk, Monday through Friday, at (202) 
512–1800 from 8:00 a.m. to 4:00 p.m. eastern time, or FAX your 
charge orders to (202) 512-2250. 
Title Stock Number Price Revision Date 

1, 2 (2 Reserved) ......... (869–052–00001–9) ...... 9.00 4Jan. 1, 2004 

3 (2003 Compilation 
and Parts 100 and 
101) .......................... (869–052–00002–7) ...... 35.00 1 Jan. 1, 2004 

4 .................................. (869–052–00003–5) ...... 10.00 Jan. 1, 2004 

5 Parts: 
1–699 ........................... (869–052–00004–3) ...... 60.00 Jan. 1, 2004 
700–1199 ...................... (869–052–00005–1) ...... 50.00 Jan. 1, 2004 
1200–End ...................... (869–052–00006–0) ...... 61.00 Jan. 1, 2004 

6 .................................. (869–052–00007–8) ...... 10.50 Jan. 1, 2004 

7 Parts: 
1–26 ............................. (869–052–00008–6) ...... 44.00 Jan. 1, 2004 
27–52 ........................... (869–052–00009–4) ...... 49.00 Jan. 1, 2004 
53–209 .......................... (869–052–00010–8) ...... 37.00 Jan. 1, 2004 
210–299 ........................ (869–052–00011–6) ...... 62.00 Jan. 1, 2004 
300–399 ........................ (869–052–00012–4) ...... 46.00 Jan. 1, 2004 
400–699 ........................ (869–052–00013–2) ...... 42.00 Jan. 1, 2004 
700–899 ........................ (869–052–00014–1) ...... 43.00 Jan. 1, 2004 
900–999 ........................ (869–052–00015–9) ...... 60.00 Jan. 1, 2004 
1000–1199 .................... (869–052–00016–7) ...... 22.00 Jan. 1, 2004 
1200–1599 .................... (869–052–00017–5) ...... 61.00 Jan. 1, 2004 
1600–1899 .................... (869–052–00018–3) ...... 64.00 Jan. 1, 2004 
1900–1939 .................... (869–052–00019–1) ...... 31.00 Jan. 1, 2004 
1940–1949 .................... (869–052–00020–5) ...... 50.00 Jan. 1, 2004 
1950–1999 .................... (869–052–00021–3) ...... 46.00 Jan. 1, 2004 
2000–End ...................... (869–052–00022–1) ...... 50.00 Jan. 1, 2004 

8 .................................. (869–052–00023–0) ...... 63.00 Jan. 1, 2004 

9 Parts: 
1–199 ........................... (869–052–00024–8) ...... 61.00 Jan. 1, 2004 
200–End ....................... (869–052–00025–6) ...... 58.00 Jan. 1, 2004 

10 Parts: 
1–50 ............................. (869–052–00026–4) ...... 61.00 Jan. 1, 2004 
51–199 .......................... (869–052–00027–2) ...... 58.00 Jan. 1, 2004 
200–499 ........................ (869–052–00028–1) ...... 46.00 Jan. 1, 2004 
500–End ....................... (869–052–00029–9) ...... 62.00 Jan. 1, 2004 

11 ................................ (869–052–00030–2) ...... 41.00 Feb. 3, 2004 

12 Parts: 
1–199 ........................... (869–052–00031–1) ...... 34.00 Jan. 1, 2004 
200–219 ........................ (869–052–00032–9) ...... 37.00 Jan. 1, 2004 
220–299 ........................ (869–052–00033–7) ...... 61.00 Jan. 1, 2004 
300–499 ........................ (869–052–00034–5) ...... 47.00 Jan. 1, 2004 
500–599 ........................ (869–052–00035–3) ...... 39.00 Jan. 1, 2004 
600–899 ........................ (869–052–00036–1) ...... 56.00 Jan. 1, 2004 
900–End ....................... (869–052–00037–0) ...... 50.00 Jan. 1, 2004 
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13 ................................ (869–052–00038–8) ...... 55.00 Jan. 1, 2004 

14 Parts: 
1–59 ............................. (869–052–00039–6) ...... 63.00 Jan. 1, 2004 
60–139 .......................... (869–052–00040–0) ...... 61.00 Jan. 1, 2004 
140–199 ........................ (869–052–00041–8) ...... 30.00 Jan. 1, 2004 
200–1199 ...................... (869–052–00042–6) ...... 50.00 Jan. 1, 2004 
1200–End ...................... (869–052–00043–4) ...... 45.00 Jan. 1, 2004 

15 Parts: 
0–299 ........................... (869–052–00044–2) ...... 40.00 Jan. 1, 2004 
300–799 ........................ (869–052–00045–1) ...... 60.00 Jan. 1, 2004 
800–End ....................... (869–052–00046–9) ...... 42.00 Jan. 1, 2004 

16 Parts: 
0–999 ........................... (869–052–00047–7) ...... 50.00 Jan. 1, 2004 
1000–End ...................... (869–052–00048–5) ...... 60.00 Jan. 1, 2004 

17 Parts: 
1–199 ........................... (869–052–00050–7) ...... 50.00 Apr. 1, 2004 
200–239 ........................ (869–050–00050–4) ...... 58.00 Apr. 1, 2003 
240–End ....................... (869–052–00052–3) ...... 62.00 Apr. 1, 2004 

18 Parts: 
*1–399 .......................... (869–052–00053–1) ...... 62.00 Apr. 1, 2004 
400–End ....................... (869–052–00054–0) ...... 26.00 Apr. 1, 2004 

19 Parts: 
1–140 ........................... (869–050–00054–7) ...... 60.00 Apr. 1, 2003 
141–199 ........................ (869–050–00055–5) ...... 58.00 Apr. 1, 2003 
*200–End ...................... (869–052–00057–4) ...... 31.00 Apr. 1, 2004 

20 Parts: 
*1–399 .......................... (869–052–00058–2) ...... 50.00 Apr. 1, 2004 
400–499 ........................ (869–052–00059–1) ...... 64.00 Apr. 1, 2004 
500–End ....................... (869–050–00059–8) ...... 63.00 Apr. 1, 2003 

21 Parts: 
1–99 ............................. (869–052–00061–2) ...... 42.00 Apr. 1, 2004 
*100–169 ...................... (869–052–00061–0) ...... 47.00 Apr. 1, 2004 
170–199 ........................ (869–052–00063–9) ...... 50.00 Apr. 1, 2004 
200–299 ........................ (869–052–00064–7) ...... 17.00 Apr. 1, 2004 
300–499 ........................ (869–050–00064–4) ...... 29.00 Apr. 1, 2003 
500–599 ........................ (869–052–00066–3) ...... 47.00 Apr. 1, 2004 
600–799 ........................ (869–052–00067–1) ...... 15.00 Apr. 1, 2004 
800–1299 ...................... (869–052–00068–0) ...... 58.00 Apr. 1, 2004 
1300–End ...................... (869–052–00069–8) ...... 24.00 Apr. 1, 2004 

22 Parts: 
1–299 ........................... (869–052–00070–1) ...... 63.00 Apr. 1, 2004 
300–End ....................... (869–050–00070–9) ...... 44.00 Apr. 1, 2003 

*23 ............................... (869–052–00072–8) ...... 45.00 Apr. 1, 2004 

24 Parts: 
0–199 ........................... (869–050–00072–5) ...... 58.00 Apr. 1, 2003 
200–499 ........................ (869–050–00073–3) ...... 50.00 Apr. 1, 2003 
500–699 ........................ (869–052–00075–2) ...... 30.00 Apr. 1, 2004 
700–1699 ...................... (869–050–00075–0) ...... 61.00 Apr. 1, 2003 
1700–End ...................... (869–052–00077–9) ...... 30.00 Apr. 1, 2004 

25 ................................ (869–050–00077–6) ...... 63.00 Apr. 1, 2003 

26 Parts: 
§§ 1.0–1–1.60 ................ (869–050–00078–4) ...... 49.00 Apr. 1, 2003 
§§ 1.61–1.169 ................ (869–050–00079–2) ...... 63.00 Apr. 1, 2003 
*§§ 1.170–1.300 ............ (869–052–00081–7) ...... 60.00 Apr. 1, 2004 
§§ 1.301–1.400 .............. (869–050–00081–4) ...... 46.00 Apr. 1, 2003 
§§ 1.401–1.440 .............. (869–052–00083–3) ...... 62.00 Apr. 1, 2004 
§§ 1.441–1.500 .............. (869–052–00084–1) ...... 57.00 Apr. 1, 2004 
§§ 1.501–1.640 .............. (869–052–00085–0) ...... 49.00 Apr. 1, 2004 
§§ 1.641–1.850 .............. (869–052–00086–8) ...... 60.00 Apr. 1, 2004 
*§§ 1.851–1.907 ............ (869–052–00087–6) ...... 61.00 Apr. 1, 2004 
§§ 1.908–1.1000 ............ (869–052–00088–4) ...... 60.00 Apr. 1, 2004 
§§ 1.1001–1.1400 .......... (869–050–00088–1) ...... 61.00 Apr. 1, 2003 
§§ 1.1401–1.1503–2A .... (869–050–00089–0) ...... 50.00 Apr. 1, 2003 
§§ 1.1551–End .............. (869–052–00091–4) ...... 55.00 Apr. 1, 2004 
2–29 ............................. (869–052–00092–2) ...... 60.00 Apr. 1, 2004 
30–39 ........................... (869–052–00093–1) ...... 41.00 Apr. 1, 2004 
40–49 ........................... (869–052–00094–9) ...... 28.00 Apr. 1, 2004 
50–299 .......................... (869–050–00094–6) ...... 41.00 Apr. 1, 2003 
300–499 ........................ (869–052–00096–5) ...... 61.00 Apr. 1, 2004 
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500–599 ........................ (869–050–00096–2) ...... 12.00 5Apr. 1, 2003 
600–End ....................... (869–050–00097–1) ...... 17.00 Apr. 1, 2003 

27 Parts: 
1–199 ........................... (869–050–00098–9) ...... 63.00 Apr. 1, 2003 
200–End ....................... (869–052–00100–7) ...... 21.00 Apr. 1, 2004 

28 Parts: .....................
0–42 ............................. (869–050–00100–4) ...... 61.00 July 1, 2003 
43–End ......................... (869–050–00101–2) ...... 58.00 July 1, 2003 

29 Parts: 
0–99 ............................. (869–050–00102–1) ...... 50.00 July 1, 2003 
100–499 ........................ (869–050–00103–9) ...... 22.00 July 1, 2003 
500–899 ........................ (869–050–00104–7) ...... 61.00 July 1, 2003 
900–1899 ...................... (869–050–00105–5) ...... 35.00 July 1, 2003 
1900–1910 (§§ 1900 to 

1910.999) .................. (869–050–00106–3) ...... 61.00 July 1, 2003 
1910 (§§ 1910.1000 to 

end) ......................... (869–050–00107–1) ...... 46.00 July 1, 2003 
1911–1925 .................... (869–050–00108–0) ...... 30.00 July 1, 2003 
1926 ............................. (869–050–00109–8) ...... 50.00 July 1, 2003 
1927–End ...................... (869–050–00110–1) ...... 62.00 July 1, 2003 

30 Parts: 
1–199 ........................... (869–050–00111–0) ...... 57.00 July 1, 2003 
200–699 ........................ (869–050–00112–8) ...... 50.00 July 1, 2003 
700–End ....................... (869–050–00113–6) ...... 57.00 July 1, 2003 

31 Parts: 
0–199 ........................... (869–050–00114–4) ...... 40.00 July 1, 2003 
200–End ....................... (869–050–00115–2) ...... 64.00 July 1, 2003 
32 Parts: 
1–39, Vol. I .......................................................... 15.00 2 July 1, 1984 
1–39, Vol. II ......................................................... 19.00 2 July 1, 1984 
1–39, Vol. III ........................................................ 18.00 2 July 1, 1984 
1–190 ........................... (869–050–00116–1) ...... 60.00 July 1, 2003 
191–399 ........................ (869–050–00117–9) ...... 63.00 July 1, 2003 
400–629 ........................ (869–050–00118–7) ...... 50.00 July 1, 2003 
630–699 ........................ (869–050–00119–5) ...... 37.00 7July 1, 2003 
700–799 ........................ (869–050–00120–9) ...... 46.00 July 1, 2003 
800–End ....................... (869–050–00121–7) ...... 47.00 July 1, 2003 

33 Parts: 
1–124 ........................... (869–050–00122–5) ...... 55.00 July 1, 2003 
125–199 ........................ (869–050–00123–3) ...... 61.00 July 1, 2003 
200–End ....................... (869–050–00124–1) ...... 50.00 July 1, 2003 

34 Parts: 
1–299 ........................... (869–050–00125–0) ...... 49.00 July 1, 2003 
300–399 ........................ (869–050–00126–8) ...... 43.00 7July 1, 2003 
400–End ....................... (869–050–00127–6) ...... 61.00 July 1, 2003 

35 ................................ (869–050–00128–4) ...... 10.00 6July 1, 2003 

36 Parts 
1–199 ........................... (869–050–00129–2) ...... 37.00 July 1, 2003 
200–299 ........................ (869–050–00130–6) ...... 37.00 July 1, 2003 
300–End ....................... (869–050–00131–4) ...... 61.00 July 1, 2003 

37 ................................ (869–050–00132–2) ...... 50.00 July 1, 2003 

38 Parts: 
0–17 ............................. (869–050–00133–1) ...... 58.00 July 1, 2003 
18–End ......................... (869–050–00134–9) ...... 62.00 July 1, 2003 

39 ................................ (869–050–00135–7) ...... 41.00 July 1, 2003 

40 Parts: 
1–49 ............................. (869–050–00136–5) ...... 60.00 July 1, 2003 
50–51 ........................... (869–050–00137–3) ...... 44.00 July 1, 2003 
52 (52.01–52.1018) ........ (869–050–00138–1) ...... 58.00 July 1, 2003 
52 (52.1019–End) .......... (869–050–00139–0) ...... 61.00 July 1, 2003 
53–59 ........................... (869–050–00140–3) ...... 31.00 July 1, 2003 
60 (60.1–End) ............... (869–050–00141–1) ...... 58.00 July 1, 2003 
60 (Apps) ..................... (869–050–00142–0) ...... 51.00 8July 1, 2003 
61–62 ........................... (869–050–00143–8) ...... 43.00 July 1, 2003 
63 (63.1–63.599) ........... (869–050–00144–6) ...... 58.00 July 1, 2003 
63 (63.600–63.1199) ...... (869–050–00145–4) ...... 50.00 July 1, 2003 
63 (63.1200–63.1439) .... (869–050–00146–2) ...... 50.00 July 1, 2003 
63 (63.1440–End) .......... (869–050–00147–1) ...... 64.00 July 1, 2003 
64–71 ........................... (869–050–00148–9) ...... 29.00 July 1, 2003 
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72–80 ........................... (869–050–00149–7) ...... 61.00 July 1, 2003 
81–85 ........................... (869–050–00150–1) ...... 50.00 July 1, 2003 
86 (86.1–86.599–99) ...... (869–050–00151–9) ...... 57.00 July 1, 2003 
86 (86.600–1–End) ........ (869–050–00152–7) ...... 50.00 July 1, 2003 
87–99 ........................... (869–050–00153–5) ...... 60.00 July 1, 2003 
100–135 ........................ (869–050–00154–3) ...... 43.00 July 1, 2003 
136–149 ........................ (869–150–00155–1) ...... 61.00 July 1, 2003 
150–189 ........................ (869–050–00156–0) ...... 49.00 July 1, 2003 
190–259 ........................ (869–050–00157–8) ...... 39.00 July 1, 2003 
260–265 ........................ (869–050–00158–6) ...... 50.00 July 1, 2003 
266–299 ........................ (869–050–00159–4) ...... 50.00 July 1, 2003 
300–399 ........................ (869–050–00160–8) ...... 42.00 July 1, 2003 
400–424 ........................ (869–050–00161–6) ...... 56.00 July 1, 2003 
425–699 ........................ (869–050–00162–4) ...... 61.00 July 1, 2003 
700–789 ........................ (869–050–00163–2) ...... 61.00 July 1, 2003 
790–End ....................... (869–050–00164–1) ...... 58.00 July 1, 2003 
41 Chapters: 
1, 1–1 to 1–10 ..................................................... 13.00 3 July 1, 1984 
1, 1–11 to Appendix, 2 (2 Reserved) ................... 13.00 3 July 1, 1984 
3–6 ..................................................................... 14.00 3 July 1, 1984 
7 ........................................................................ 6.00 3 July 1, 1984 
8 ........................................................................ 4.50 3 July 1, 1984 
9 ........................................................................ 13.00 3 July 1, 1984 
10–17 ................................................................. 9.50 3 July 1, 1984 
18, Vol. I, Parts 1–5 ............................................. 13.00 3 July 1, 1984 
18, Vol. II, Parts 6–19 ........................................... 13.00 3 July 1, 1984 
18, Vol. III, Parts 20–52 ........................................ 13.00 3 July 1, 1984 
19–100 ............................................................... 13.00 3 July 1, 1984 
1–100 ........................... (869–050–00165–9) ...... 23.00 7July 1, 2003 
101 ............................... (869–050–00166–7) ...... 24.00 July 1, 2003 
102–200 ........................ (869–050–00167–5) ...... 50.00 July 1, 2003 
201–End ....................... (869–050–00168–3) ...... 22.00 July 1, 2003 

42 Parts: 
1–399 ........................... (869–050–00169–1) ...... 60.00 Oct. 1, 2003 
400–429 ........................ (869–050–00170–5) ...... 62.00 Oct. 1, 2003 
430–End ....................... (869–050–00171–3) ...... 64.00 Oct. 1, 2003 

43 Parts: 
1–999 ........................... (869–050–00172–1) ...... 55.00 Oct. 1, 2003 
1000–end ..................... (869–050–00173–0) ...... 62.00 Oct. 1, 2003 

44 ................................ (869–050–00174–8) ...... 50.00 Oct. 1, 2003 

45 Parts: 
1–199 ........................... (869–050–00175–6) ...... 60.00 Oct. 1, 2003 
200–499 ........................ (869–050–00176–4) ...... 33.00 Oct. 1, 2003 
500–1199 ...................... (869–050–00177–2) ...... 50.00 Oct. 1, 2003 
1200–End ...................... (869–050–00178–1) ...... 60.00 Oct. 1, 2003 

46 Parts: 
1–40 ............................. (869–050–00179–9) ...... 46.00 Oct. 1, 2003 
41–69 ........................... (869–050–00180–2) ...... 39.00 Oct. 1, 2003 
70–89 ........................... (869–050–00181–1) ...... 14.00 Oct. 1, 2003 
90–139 .......................... (869–050–00182–9) ...... 44.00 Oct. 1, 2003 
140–155 ........................ (869–050–00183–7) ...... 25.00 Oct. 1, 2003 
156–165 ........................ (869–050–00184–5) ...... 34.00 Oct. 1, 2003 
166–199 ........................ (869–050–00185–3) ...... 46.00 Oct. 1, 2003 
200–499 ........................ (869–050–00186–1) ...... 39.00 Oct. 1, 2003 
500–End ....................... (869–050–00187–0) ...... 25.00 Oct. 1, 2003 

47 Parts: 
0–19 ............................. (869–050–00188–8) ...... 61.00 Oct. 1, 2003 
20–39 ........................... (869–050–00189–6) ...... 45.00 Oct. 1, 2003 
40–69 ........................... (869–050–00190–0) ...... 39.00 Oct. 1, 2003 
70–79 ........................... (869–050–00191–8) ...... 61.00 Oct. 1, 2003 
80–End ......................... (869–050–00192–6) ...... 61.00 Oct. 1, 2003 

48 Chapters: 
1 (Parts 1–51) ............... (869–050–00193–4) ...... 63.00 Oct. 1, 2003 
1 (Parts 52–99) ............. (869–050–00194–2) ...... 50.00 Oct. 1, 2003 
2 (Parts 201–299) .......... (869–050–00195–1) ...... 55.00 Oct. 1, 2003 
3–6 ............................... (869–050–00196–9) ...... 33.00 Oct. 1, 2003 
7–14 ............................. (869–050–00197–7) ...... 61.00 Oct. 1, 2003 
15–28 ........................... (869–050–00198–5) ...... 57.00 Oct. 1, 2003 
29–End ......................... (869–050–00199–3) ...... 38.00 9Oct. 1, 2003 

49 Parts: 
1–99 ............................. (869–050–00200–1) ...... 60.00 Oct. 1, 2003 
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100–185 ........................ (869–050–00201–9) ...... 63.00 Oct. 1, 2003 
186–199 ........................ (869–050–00202–7) ...... 20.00 Oct. 1, 2003 
200–399 ........................ (869–050–00203–5) ...... 64.00 Oct. 1, 2003 
400–599 ........................ (869–050–00204–3) ...... 63.00 Oct. 1, 2003 
600–999 ........................ (869–050–00205–1) ...... 22.00 Oct. 1, 2003 
1000–1199 .................... (869–050–00206–0) ...... 26.00 Oct. 1, 2003 
1200–End ...................... (869–048–00207–8) ...... 33.00 Oct. 1, 2003 

50 Parts: 
1–16 ............................. (869–050–00208–6) ...... 11.00 Oct. 1, 2003 
17.1–17.95 .................... (869–050–00209–4) ...... 62.00 Oct. 1, 2003 
17.96–17.99(h) .............. (869–050–00210–8) ...... 61.00 Oct. 1, 2003 
17.99(i)–end ................. (869–050–00211–6) ...... 50.00 Oct. 1, 2003 
18–199 .......................... (869–050–00212–4) ...... 42.00 Oct. 1, 2003 
200–599 ........................ (869–050–00213–2) ...... 44.00 Oct. 1, 2003 
600–End ....................... (869–050–00214–1) ...... 61.00 Oct. 1, 2003 

CFR Index and Findings 
Aids .......................... (869–052–00049–3) ...... 62.00 Jan. 1, 2004 

Complete 2004 CFR set ......................................1,342.00 2004 

Microfiche CFR Edition: 
Subscription (mailed as issued) ...................... 325.00 2004 
Individual copies ............................................ 2.00 2004 
Complete set (one-time mailing) ................... 298.00 2003 
Complete set (one-time mailing) ................... 298.00 2002 
1 Because Title 3 is an annual compilation, this volume and all previous volumes 

should be retained as a permanent reference source. 
2 The July 1, 1985 edition of 32 CFR Parts 1–189 contains a note only for 

Parts 1–39 inclusive. For the full text of the Defense Acquisition Regulations 
in Parts 1–39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. 

3 The July 1, 1985 edition of 41 CFR Chapters 1–100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text of procurement regulations 
in Chapters 1 to 49, consult the eleven CFR volumes issued as of July 1, 
1984 containing those chapters. 

4 No amendments to this volume were promulgated during the period January 
1, 2003, through January 1, 2004. The CFR volume issued as of January 1, 
2002 should be retained. 

5 No amendments to this volume were promulgated during the period April 
1, 2000, through April 1, 2003. The CFR volume issued as of April 1, 2000 should 
be retained. 

6 No amendments to this volume were promulgated during the period July 
1, 2000, through July 1, 2003. The CFR volume issued as of July 1, 2000 should 
be retained. 

7 No amendments to this volume were promulgated during the period July 
1, 2002, through July 1, 2003. The CFR volume issued as of July 1, 2002 should 
be retained. 

8 No amendments to this volume were promulgated during the period July 
1, 2001, through July 1, 2003. The CFR volume issued as of July 1, 2001 should 
be retained. 

9 No amendments to this volume were promulgated during the period October 
1, 2001, through October 1, 2003. The CFR volume issued as of October 1, 
2001 should be retained. 
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