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Parts Installation

(k) As of the effective date of this AD, no
person may install a door corner reveal made
of cast 356 aluminum on any airplane in the
location specified by this AD, except as
provided by paragraph (i)(1) of this AD.

Compliance With AD 96-23-05 for MED 3
Only

(1) Accomplishment of the applicable
repair required by this AD constitutes
compliance with the repair of the MED 3,
lower forward corner casting (reveal) only, as
required by paragraph (k)(2)(ii) of AD 96-23—
05, amendment 39-9810 (which specifies the
actions be done in accordance with Boeing
Service Bulletin 747-53A2378, Revision 1,
dated March 10, 1994). Accomplishment of
the actions of this AD does not terminate the
remaining requirements of AD 96—23-05.

Alternative Methods of Compliance

(m) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on June 30,
2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-15791 Filed 7-12—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 26
[REG-153841-02]

RIN 1545-BB54

Election Out of GST Deemed
Allocations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed regulations
provide guidance for making the
election under section 2632(c)(5)(A)@3)
of the Internal Revenue Code to not
have the deemed allocation of unused
generation-skipping transfer (GST) tax
exemption under section 2632(c)(1)
apply with regard to certain transfers to
a GST trust, as defined in section
2632(c)(3)(B). The proposed regulations
also provide guidance for making the
election under section 2632(c)(5)(A)(ii)
to treat a trust as a GST trust. The
regulations primarily affect individuals.
DATES: Written and electronic comments
and requests for a public hearing must
be received by October 12, 2004.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-153841-02), room

5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-153841-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at http://www.irs.gov/regs or via the
Federal eRulemaking Portal at http://
www.regulations.gov IRS—REG—
153841-02).

FOR FURTHER INFORMATION CONTACT:
Mayer R. Samuels, (202) 622—3090 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP; Washington, DC
20224. Comments on the collection of
information should be received by
September 13, 2004. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in this

roposed regulation is in § 26.2632—
1(b)(2)(ii), (b)(2)(iii), and (b)(3). This
information is required by the IRS for
taxpayers who elect to have the
automatic allocation rules not apply to

the current transfer and/or to future
transfers to the trust or to terminate
such election. This information is also
required by the IRS for taxpayers who
elect to treat trusts described in section
2632(c)(3)(B)(i) through (vi) as GST
trusts or to terminate such election. This
information will be used to identify the
trusts to which the election or
termination of election will apply. The
collection of information is required in
order to have a valid election or
termination of election. The likely
respondents are individuals
contributing to trusts that have skip
persons as beneficiaries.

Estimated total annual reporting
burden: 12,500 hours.

Estimated average annual burden
hours per respondent: 30 minutes.

Estimated number of respondents:
25,000.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 2601 imposes a tax on every
generation-skipping transfer (GST).
Under section 2631(a), for purposes of
determining the amount of GST tax
imposed on a transfer, every individual
is allowed a GST exemption ($1,500,000
in 2004) that may be allocated by the
individual (or his or her executor) to
any property with regard to which the
individual is the transferor. Generally,
under section 2632(a), an allocation of
an individual’s GST exemption may be
made at any time on or before the date
prescribed for filing the estate tax return
for the individual’s estate (determined
with regard to extensions).

Section 2632 also provides deemed
allocation rules pursuant to which an
individual’s available GST exemption is
automatically allocated to certain kinds
of transfers, without any action on the
part of the transferor. Under section
2632(b), an individual’s unused GST
exemption is automatically allocated to
transfers made during that individual’s
lifetime that are direct skips as defined
in section 2612(c), to the extent
necessary to make the inclusion ratio
zero for the property transferred. Under
section 2632(c), in the case of a lifetime
transfer made after December 31, 2000
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that is an indirect skip, the transferor’s
available GST exemption is
automatically allocated to the transfer to
the extent necessary to make the
inclusion ratio zero for the property
transferred. Section 2632(c)(3)(A)
defines an indirect skip as a transfer of
property (other than a direct skip)
subject to gift tax that is made to a GST
trust. A GST trust is defined in section
2632(c)(3)(B), in general, as any trust
that could have a generation-skipping
transfer. However, no trust described in
section 2632(c)(3)(B)(i) through (vi) is
treated as a GST trust, because a
sufficient possibility exists (based on
the statutory criteria) that the trust
corpus will not be distributed to lower
generations. A transfer to any trust
described in section 2632(c)(3)(B)(i)
through (vi) will not be subject to the
automatic allocation of the GST
exemption. The automatic allocation
under section 2632(c) also applies to an
indirect skip occurring upon the post-
2000 termination of an estate tax
inclusion period.

Under section 2632(c)(5)(A)@1)(), an
individual may elect out of the deemed
allocation rules so that GST exemption
will not be allocated automatically to a
particular transfer that is an indirect
skip. Under section 2632(c)(5)(B)(i), this
election out with regard to a particular
indirect skip shall be deemed timely if
made on a timely filed gift tax return for
the calendar year in which the transfer
was made, or deemed to have been
made under section 2632(c)(4) with
regard to trusts subject to an estate tax
inclusion period, or on such later dates
as may be prescribed in regulations.

Under section 2632(c)(5)(A)@)(II), an
individual may elect out of the deemed
allocation rules for indirect skips so that
GST exemption will not be allocated
automatically to any or all transfers
made to the trust by that individual,
regardless of when a transfer is, or may
in the future be, made. Under section
2632(c)(5)(B)(ii), this election out with
regard to any or all transfers to the trust
by that individual may be made on a
timely filed gift tax return for the
calendar year for which the election is
to become effective.

Alternatively, under section
2632(c)(5)(A)(ii), an individual may
elect to treat any trust as a GST trust
with regard to any or all transfers made
by that individual to the trust. If this
election is made, the rules for the
automatic allocation of the GST
exemption will apply with regard to that
individual’s transfers to the trust,
notwithstanding that the trust is
described in section 2632(c)(3)(B)(i)
through (vi). Under section
2632(c)(5)(B)(ii), the election to treat a

trust as a GST trust may be made on a
timely filed gift tax return for the
calendar year for which the election is
to become effective.

Notice 2001-50 (2001-2 C.B. 189),
states that the Treasury Department and
the IRS will issue regulations providing
that the election out of the automatic
allocation for indirect skips and the
election to treat any trust as a GST trust
must be made on a timely filed federal
gift tax return (which is the same rule
that applies for the election out of the
automatic allocation for direct skips
contained in section 2632(b)(3) and
§26.2632-1(b)(1)()).

Explanation of Provisions

Under the proposed regulations, the
election out of the automatic allocation
rules for indirect skips and the election
to treat any trust as a GST trust are to
be made on a timely filed federal gift tax
return.

Under the proposed regulations, a
transferor who wants to elect out of the
automatic allocation rules for indirect
skips has the option of electing out for
the specific transfer to the GST trust, or
making a single election with regard to
the trust that applies to the current
transfer and all subsequent transfers
made by that transferor to the trust.
Under the second option, once the
election is made with regard to a trust,
the election remains effective for all
subsequent transfers to that trust by the
electing transferor, until that transferor’s
election is terminated. Practitioners
have commented that in many cases,
particularly situations in which trust
corpus consists of primarily insurance
contracts, the transferor may not be
required to file a Federal gift tax return
reporting annual transfers to a GST trust
because the transfers qualify for the gift
tax annual exclusion under section
2503(b). If under the terms of the trust
instrument distributions to skip persons
are unlikely, the transferor may choose
not to allocate GST exemption to the
trust. The rule in the proposed
regulation is intended to alleviate the
need to repeatedly file a gift tax return
to elect out of the automatic allocation
rules for transfers that would not
otherwise require a Federal gift tax
return to be filed. Thus, once the
transferor “‘elects out” of the automatic
allocation rule for indirect skips with
regard to any or all transfers made by
that transferor to the trust, the election
out, until terminated, remains effective
for all subsequent transfers made by that
transferor to the trust, without any
further reporting requirement on the
part of the transferor. A similar rule
applies with regard to the election to
treat a trust as a GST trust.

Finally, the proposed regulations
revise the examples illustrating the rules
for allocation of GST exemption to
reflect the recent statutory changes.

Proposed Effective Date

The regulations are proposed to be
applicable for elections made on or after
the date that the proposed regulations
are published in the Federal Register.
However, any election under section
2632(c)(5)(A) made before that date will
be recognized if the election was made
on a timely filed gift tax return in a
manner that provided adequate notice to
the Commissioner that the transferor
made the election.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these proposed regulations, and
because these proposed regulations do
not impose a collection of information
on small entities, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply. Therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, the proposed
regulations will be submitted to the
Small Business Administration for
comment on their impact on small
business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Mayer R.
Samuels, Office of the Associate Chief
Counsel (Passthroughs and Special
Industries), IRS. If you have any
questions concerning these proposed
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regulations, please contact Mayer R.
Samuels at (202) 622—3090. Other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 26

Estate taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 26 is
proposed to be amended as follows:

PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

Paragraph 1. The authority citation
for part 26 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *.

Par. 2. In § 26.2600-1, the table is
amended under the entries for
§ 26.2632—1 by revising the entry for
paragraph (b)(2) and adding entries for
paragraphs (b)(3), (b)(4) and (e) to read

as follows:

§26.2600-1 Table of contents.

* * * * *

§26.2632-1 Allocation of GST exemption.

(b] * % %

(2) Automatic allocation to indirect skips
made after December 31, 2000.

(3) Election to treat trust as GST trust.

(4) Allocation to other transfers.

(e) Effective date

Par. 3. Section 26.2632-1 is amended
as follows:

1. Paragraph (b)(2) is redesignated as
paragraph (b)(4).

2. Paragraphs (b)(2) and (b)(3) are
added.

3. In newly designated paragraph
(b)(4)(1), the third sentence is revised.

4. In newly designated paragraph
(b)(4)(11)(A)(1), the fourth sentence is
revised.

5. In newly designated paragraph
(b)(4)(ii)(B):

a. All references to paragraph
“(b)(2)(11)(A) (1)(i)” are removed and
“(b)(4)(ii)(A)(1)(i)” is added in its place.

b. All references to paragraph
“(b)(2)(11)(A)(1)(ii)”’ are removed and
“(b)(4)(ii)(A)(1)(ii)” is added in its place.

c. All references to paragraph
“(b)(2)(i1)(A)(1)(iii)” are removed and
“(b)(4)(1i)(A)(1)(1ii)” is added in its
place.

6. Examples 1 through 5 in newly
designated paragraph (b)(4)(iii) are
revised.

7. In paragraph (c)(1), the first
sentence is removed and two sentences
are added in its place.

8. In paragraph (d)(1), the fourth
sentence is revised.

9. Paragraph (e) is added.

The additions and revisions read as
follows:

§26.2632-1 Allocation of GST exemption.
* * * * *

(b) * % %

(2) Automatic allocation to indirect
skips made after December 31, 2000—
(i) In general. An indirect skip is a
transfer of property to a GST trust as
defined in section 2632(c)(3)(B)
provided that the transfer is subject to
gift tax and does not qualify as a direct
skip. In the case of an indirect skip
made after December 31, 2000, to which
section 2642(f) (relating to transfers
subject to an estate tax inclusion period)
does not apply, the transferor’s unused
GST exemption is automatically
allocated to the property transferred (but
not in excess of the fair market value of
the property on the date of the transfer).
In the case of an indirect skip to which
section 2642(f) does apply, the indirect
skip is deemed to be made at the close
of the estate tax inclusion period and
the GST exemption is deemed to be
allocated at that time. The transferor
may prevent the automatic allocation of
GST exemption with regard to an
indirect skip, as provided in paragraphs
(b)(2)(ii) and (iii) of this section.

(ii) Election to have automatic
allocation rules not apply to the current
transfer. The transferor may prevent the
automatic allocation of GST exemption
with regard to the current indirect skip
(and not to any other transfer) to a trust,
or to one or more separate shares that
are treated as separate trusts under
§ 26.2654—1(a)(1), by attaching a
statement to a timely filed Form 709 (as
defined in paragraph (b)(1)(ii) of this
section) for the calendar year in which
the transfer was made (whether or not
a Form 709 would otherwise be required
for that year). The statement must
identify the trust (or separate share),
describe the transfer, and specifically
provide that the transferor is electing,
pursuant to section 2632(c)(5)(A), to
have the automatic allocation rules
contained in section 2632(c)(1) not
apply to the described transfer to the
trust (or separate share). In the case of
a transfer treated as made one-half by
the transferor and one-half by the
transferor’s spouse under section 2513,
a statement must be attached to the
return filed by each transferor seeking to
prevent the automatic allocation. The
election will apply only with regard to
the described transfer, and all

subsequent transfers to the trust (or
separate share) will be subject to the
automatic allocation rules, unless the
transferor subsequently files an election
described in paragraph (b)(2)(iii) of this
section, or files an election under this
paragraph with regard to each transfer
as additional transfers are made.

(iii) Election to have automatic
allocation rules not apply to both the
current transfer and any or all future
transfers to the trust—(A) In general.
The transferor may prevent the
automatic allocation of GST exemption
to both the current transfer and any or
all subsequent transfers made by the
transferor to the trust or to one or more
separate shares that are treated as
separate trusts under § 26.2654—1(a)(1).
The transferor must attach a statement
to a timely filed Form 709 (as defined
paragraph (b)(1)(ii) of this section) for
the calendar year in which the current
transfer was made (whether or not a
Form 709 would otherwise be required
for that year). The statement must
identify the trust (or separate share),
describe the current transfer, and
specifically provide that pursuant to
section 2632(c)(5)(A) the transferor is
electing to have the automatic allocation
rules contained in section 2632(c)(1) not
apply to the described current transfer
as well as all future transfers made by
the transferor to the trust (or separate
share). The election, unless and until
terminated, will remain in effect for all
future transfers made by the transferor
to the trust (or separate share). No future
gift tax return will have to be filed by
the transferor in order to prevent the
automatic allocation of the GST
exemption to such future transfers.

(B) Termination of election. The
election described in paragraph
(b)(2)(iii)(A) of this section may be
terminated by the transferor for transfers
to the trust (or separate share) in a
subsequent year by attaching a
statement to a timely filed Form 709 (as
defined in paragraph (b)(1)(ii) of this
section) for the calendar year in which
the first transfer to which the election is
not to apply was made (whether or not
a Form 709 would otherwise be required
for that year). The statement must
identify the trust (or separate share),
describe the transfer, and provide that
the prior election out of the GST
automatic allocation rule described in
§26.2632-1(b)(2)(iii)(A) is terminated.
Accordingly, the automatic allocation
rules contained in section 2632(c)(1) are
to apply to the described current
transfer as well as to all future transfers
made by the transferor to the trust (or
separate share) unless and to the extent
that another election under section
2632(c)(5)(A) is made in the future.
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(iv) Subsequent allocations. Making
an election under paragraph (b)(2)(ii) or
(iii) of this section does not prevent the
transferor from allocating the
transferor’s available GST exemption to
a current transfer (or, in the case of an
election made under paragraph
(b)(2)(iii) of this section, to any future
transfer) to a trust (or separate share)
either on a timely filed Form 709 (as
defined in paragraph (b)(1)(ii) of this
section) reporting the transfer, or at a
later date in accordance with the
provisions of paragraph (b)(4) of this
section.

(3) Election to treat trust as GST
trust—(i) In general. A transferor may
elect to treat any trust as a GST trust, in
which case the automatic allocation
rules will apply to current and future
transfers made by the electing transferor
to the trust. The transferor must attach
a statement to a timely filed Form 709
(as defined in paragraph (b)(1)(ii) of this
section) for the calendar year in which
a transfer was made by the transferor
(whether or not a Form 709 would
otherwise be required for that year). The
statement must identify the trust,
describe the current transfer, and
specifically provide that, pursuant to
section 2632(c)(5)(A)(ii), the transferor
is electing to have the trust treated as a
GST trust as defined in section
2632(c)(3)(B). As a result of this
election, the current transfer and all
future transfers made by the transferor
to the trust will be indirect skips as
defined in paragraph (b)(2)(i) of this
section to which the transferor’s unused
GST exemption will be automatically
allocated in accordance with paragraph
(b)(2) of this section. The election will
remain in effect for all future transfers
made by the transferor to the trust
unless and until terminated (as
described below).

(ii) Termination of election. The
election may be terminated by the
transferor in a subsequent year by
attaching to a timely filed Form 709 (as
defined in paragraph (b)(1)(ii) of this
section) for the calendar year in which
the first transfer to which the election is
not to apply was made (whether or not
a Form 709 would otherwise be required
for the year), a statement identifying the
trust, describing the current transfer,
and providing that the prior election to
treat the trust as a GST trust as provided
under § 26.2632—1(b)(3)(i) is terminated.
Accordingly, if the trust does not satisfy
the definition of a GST trust, the
automatic allocation rules contained in
section 2632(c)(1) will not apply to the
described current transfer or to any
future transfers made by the transferor
to the trust, unless and until another

election under section 2632(c)(5)(A) is
made in the future.

(4) Allocation to other transfers—(i) In
general. * * * See paragraph (b)(4)(ii)
of this section. * * *

(ii) Effective date of allocation—(A) In
general. (1) * * * For purposes of this
paragraph (b)(4)(ii), the Form 709 is
deemed filed on the date it is
postmarked to the Internal Revenue
Service address as directed in forms or
other guidance published by the
Service. * * *

* * * * *

(iii) Examples. The following
examples illustrate the provisions of
this paragraph (b):

Example 1. Modification of allocation of
GST exemption. On December 1, 2003,

T transfers $100,000 to an irrevocable GST
trust described in section 2632(c)(3)(B). The
transfer to the trust is not a direct skip. The
date prescribed for filing the gift tax return
reporting the taxable gift is April 15, 2004.
On February 10, 2004, T files a Form 709 on
which T properly elects out of the automatic
allocation rules contained in section
2632(c)(1) with respect to the transfer in
accordance with paragraph (b)(2)(ii) of this
section, and allocates $50,000 of GST
exemption to the trust. On April 13th of the
same year, T files an additional Form 709 on
which T confirms the election out of the
automatic allocation rules contained in
section 2632(c)(1) and allocates $100,000 of
GST exemption to the trust in a manner that
clearly indicates the intention to modify and
supersede the prior allocation with respect to
the 2003 transfer. The allocation made on the
April 13 return supersedes the prior
allocation because it is made on a timely-
filed Form 709 that clearly identifies the trust
and the nature and extent of the modification
of GST exemption allocation. The allocation
of $100,000 of GST exemption to the trust is
effective as of December 1, 2003. The result
would be the same if the amended Form 709
decreased the amount of the GST exemption
allocated to the trust.

Example 2. Modification of allocation of
GST exemption. The facts are the same as in
Example 1, except on July 8, 2004, T files a
Form 709 attempting to reduce the earlier
allocation. The return is not a timely filed
return. The $100,000 GST exemption
allocated to the trust, as amended on April
13, 2004, remains in effect because an
allocation, once made, is irrevocable and may
not be modified after the last date on which
a timely filed Form 709 can be filed.

Example 3. Effective date of late allocation
of GST exemption. On December 1, 2003,

T transfers $100,000 to an irrevocable GST
trust described in section 2632(c)(3)(B). The
transfer to the trust is not a direct skip. The
date prescribed for filing the gift tax return
reporting the taxable gift is April 15, 2004.
On February 10, 2004, T files a Form 709 on
which T properly elects out of the automatic
allocation rules contained in section
2632(c)(1) in accordance with paragraph
(b)(2)(ii) of this section with respect to that
transfer. On December 1, 2004, T files a Form

709 and allocates $50,000 to the trust. The
allocation is effective as of December 1, 2004.
Example 4. Effective date of late allocation
of GST exemption. T transfers $100,000 to a
GST trust on December 1, 2003, in a transfer
that is not a direct skip. On April 15, 2004,
T files a Form 709 on which T properly elects
out of the automatic allocation rules
contained in section 2632(c)(1) with respect
to the entire transfer in accordance with
paragraph (b)(2)(ii) of this section and T does
not make an allocation of any GST exemption
on the Form 709. On September 1, 2004, the
trustee makes a taxable distribution from the
trust to T’s grandchild in the amount of
$30,000. Immediately prior to the
distribution, the value of the trust assets was
$150,000. On the same date, T allocates GST
exemption to the trust in the amount of
$50,000. The allocation of GST exemption on
the date of the transfer is treated as preceding
in point of time the taxable distribution. At
the time of the GST, the trust has an
inclusion ratio of .6667 (1-(50,000/150,000)).
Example 5. Automatic allocation to split-
gift. On December 1, 2003, T transfers
$50,000 to an irrevocable GST Trust
described in section 2632(c)(3)(B). The
transfer to the trust is not a direct skip. On
April 30, 2004, T and T’s spouse, S, each files
an initial gift tax return for 2003, on which
they consent, pursuant to section 2513, to
have the gift treated as if one-half had been
made by each. Previously, neither T nor S
filed a timely gift tax return electing out of
the automatic allocation rules contained in
section 2632(c)(1). As a result of the election
under section 2513, which is retroactive to
the date of T’s transfer, T and S are each
treated as the transferor of one-half of the
property transferred in the indirect skip.
Thus, $25,000 of T’s unused GST exemption
and $25,000 of S’s unused GST exemption is
automatically allocated to the trust. Both
allocations are effective on and after the date
that T made the transfer. The result would be
the same if T’s transfer constituted a direct
skip subject to the automatic allocation rules
contained in section 2632(b).

(c) Special rules during an estate tax
inclusion period—(1) In general. An
allocation of GST exemption (including
an automatic allocation to a direct skip,
but not an indirect skip) to property
subject to an estate tax inclusion period
(ETIP) cannot be revoked, but becomes
effective no earlier than the date of any
termination of the ETIP with respect to
the trust. See paragraph (b)(2)(i) of this
section regarding the automatic
allocation of GST exemption to an
indirect skip subject to an ETIP. * * *

* * * * *

(d) Allocations after the transferor’s
death—(1) * * * A late allocation of
GST exemption by an executor, other
than an allocation that is deemed to be
made under section 2632(b)(1) or (c)(1),
with respect to a lifetime transfer of
property is made on Form 706, Form
706NA, or Form 709 (filed on or before
the due date of the transferor’s estate tax
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return) and is effective as of the date the
allocation is filed. * * *
* * * * *

(e) Effective Date. Paragraphs (b)(2)
and (b)(3), the third sentence of
paragraph (b)(4)(i), the fourth sentence
of paragraph (b)(4)(ii)(A), paragraph
(b)(4)(iii), the first two sentences of
paragraph (c)(1), and the fourth sentence
of paragraph (d)(1) of this section, when
published as final regulations, will
apply as of July 13, 2004.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—15752 Filed 7—12—04; 8:45 am)]
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Reconsideration Procedure

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: With a few modifications, this
notice of proposed rulemaking
continues procedures adopted by the
U.S. Copyright Office in 1995 that
permit copyright applicants to request
reconsideration of its decisions to refuse
registration. The purpose of this notice
of proposed rulemaking is to amend
those procedures and incorporate them
into Copyright Office regulations. This
proposal continues to give copyright
applicants two opportunities to seek
reconsideration of a Copyright Office
decision to refuse registration. A
significant modification is that the
procedures are also made applicable to
the Office’s refusals to register mask
works and vessel hull designs.

DATES: Comments are due by September
13, 2004. Reply comments are due by
October 26, 2004.

ADDRESSES: If hand delivered by a
private party, an original and five copies
of any comment should be brought to:
Room LM-401 of the James Madison
Memorial Building and addressed as
follows: Office of the General Counsel,
U.S. Copyright Office, James Madison
Memorial Building, Room LM—401, 101
Independence Avenue, S.E.,
Washington, D.C. 20559-6000. If
delivered by a commercial, non-
government courier or messenger, an
original and five copies of any comment
must be delivered to the Congressional

Courier Acceptance Site located at 2nd
and D Streets, N.E. between 8:30 a.m.
and 4 p.m. The envelope should be
addressed as follows: Copyright Office
General Counsel, Room LM—403, James
Madison Memorial Building, 101
Independence Avenue, S.E.,
Washington, D.C. If sent by mail, an
original and five copies of any comment
should be addressed to: GC/I&R, P.O.
Box 70400, Southwest Station,
Washington D.C. 20024-0400.
Comments may not be delivered by
means of overnight delivery services
such as Federal Express, United Parcel
Service, etc., due to delays in processing
receipt of such deliveries.

FOR FURTHER INFORMATION CONTACT:
Marilyn J. Kretsinger, Associate General
Counsel, or Renee Coe, Senior Attorney.
Telephone: (202) 707-8380. Telefax:
(202) 707-8366.

SUPPLEMENTARY INFORMATION:
I. Background

The Copyright Office is responsible
for registering copyright claims
submitted by authors or other copyright
claimants. 17 U.S.C. 410(a). In fiscal
year 2003, the Copyright Office issued
534,122 copyright registrations, many of
which covered multiple works.

Although copyright protection is
automatic, copyright law provides
important benefits for enforcing rights
that are only available to owners who
register their claims. In fact, a suit for
copyright infringement of a United
States work cannot be instituted unless
a copyright claimant has submitted an
application to register the work with the
Copyright Office. 17 U.S.C. 411(a). Even
if the Copyright Office ultimately
refuses to register the work, a copyright
owner is entitled to institute an
infringement action.

There are other benefits, too. When a
certificate of registration contains an
effective date that is either before
publication or within five years after
publication, a court is required to treat
it as prima facie evidence of the validity
of the copyright and the facts stated in
the certificate. 17 U.S.C. 410(c). In an
infringement suit, attorney’s fees or
statutory damages may not be awarded
for an unpublished work if its effective
registration date is after the
commencement of the infringement, or
for a published work if its effective
registration date is after commencement
of the infringement and more than three
months after first publication of the
work. 17 U.S.C. 412.

Subsections 410(a) and (b) of title 17
of the United States Code set forth the
Copyright Office’s role in examining
and registering copyright claims,

including the authority to refuse
registration:

(a) When, after examination, the
Register of Copyrights determines that,
in accordance with the provisions of
this title, the material deposited
constitutes copyrightable subject matter
and that the other legal and formal
requirements of this title have been met,
the Register shall register the claim and
issue to the applicant a certificate of
registration under the seal of the
Copyright Office. The certificate shall
contain the information given in the
application, together with the number
and effective date of the registration.

(b) In any case in which the Register
of Copyrights determines that, in
accordance with the provisions of this
title, the material deposited does not
constitute copyrightable subject matter
or that the claim is invalid for any other
reason, the Register shall refuse
registration and shall notify the
applicant in writing of the reasons for
such refusal.

In fiscal year 2003, the Copyright
Office refused to register 7,241
copyright claims, less than two percent
of the number of registrations issued.

In 1995, the Copyright Office
established interim procedures for
reconsidering its refusals to register
copyright claims. 60 FR 21983 (May 4,
1995). The interim procedures amended
section 606.04 of the practices found in
Compendium of Copyright Office
Practices II (1984). Prior to 1995, an
applicant had two opportunities to
request that the Office reconsider its
refusal to register a claim, but both
requests were reviewed in the
Examining Division. The 1995 interim
procedures established a Board of
Appeals to review second requests for
reconsideration. The purpose of this
notice is to amend the 1995 procedures
and to incorporate them into title 37 of
the U.S. Code of Federal Regulations.

II. Changes Proposed by the Notice of
Proposed Rulemaking

This proposed rulemaking includes
changing the name of the Copyright
Office “Board of Appeals” to the
“Review Board.” The Office is
proposing this name change to
communicate more accurately the
nature of the proceedings involved at
the second level of reconsideration. This
notice also provides that a decision by
the Review Board constitutes final
agency action.

Another significant change is to
clarify that reconsideration proceedings
are also available for requests to
reconsider Copyright Office refusals to
register claims in mask works and vessel
hull designs each which have a unique
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