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Planned Review Nine Months After
Stage Two Implementation

Finally, as discussed previously,
NASD intends to continue to review the
trading and the liquidity in TRACE-
eligible securities during the
implementation of Stages One and Two
of the proposed rule change. As part of
this review process, not later than nine
months from the implementation of
Stage Two, NASD will ask the BTRC to
reconvene to review the rule. Based on
the reviews, the BTRC and NASD staff
will make recommendations to the
NASD Board. The NASD Board will
review the recommendations and will
decide whether to amend the
dissemination provisions then in effect.

2. Statutory Basis

NASD believes that the proposed rule
change is consistent with the provisions
of section 15A(b)(6) of the Act,2” which
requires, among other things, that
NASD’s rules must be designed to
prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, and, in
general, to protect investors and the
public interest. NASD believes that the
proposed rule change will provide
NASD with heightened capabilities to
regulate and provide surveillance of the
debt securities markets to prevent
fraudulent and manipulative acts and
practices, and will improve
transparency in the debt markets for the
benefit of customers and other market
participants in furtherance of the public
interest and for the protection of
investors.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or

2715 U.S.C. 780-3(b)(6).

(ii) as to which the self-regulatory
organization consents, the Commission
will:

A. By order approve such proposed
rule change, or

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic comments:

¢ Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2004-094 on the
subject line.

Paper comments:

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to File
Number SR-NASD-2004-094. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of NASD. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-NASD-2004—-094 and
should be submitted on or before July
23, 2004.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.28

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04-15050 Filed 7-1-04; 8:45 am]
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Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”) * and Rule 19b-4 thereunder,?
notice is hereby given that on June 17,
2004, the National Stock Exchange
(“Exchange”) 3 filed with the Securities
and Exchange Commission
(“Commission”) the proposed rule
change, as described in Items I and II,
below, which Items have been prepared
by the Exchange. The Exchange has
filed this proposed rule change pursuant
to section 19(b)(3)(A) of the Act4 and
Rule 19b-4(f)(6) thereunder,® which
renders the proposal effective upon
filing with the Commission. The
Commission is publishing this notice to
solicit comment on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to extend the
termination date of pilot Exchange Rule
12.6, Interpretation .02, which requires
an Exchange Designated Dealer
(“Specialist”) to better the price of a
customer limit order held by the
Specialist if the Specialist decides to
trade with an incoming market or
marketable limit order.® Pursuant to

2817 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b-4.

3 The Exchange recently changed its name and
was formerly known as The Cincinnati Stock
Exchange or “CSE”. See Securities Exchange Act
Release No. 48774 (November 12, 2003), 68 FR
65332 (November 19, 2003) (SR—-CSE-2003-12).

415 U.S.C. 78s(b)(3)(A).

517 CFR 240.19b-4(f)(6).

6 See Securities Exchange Act Release Nos. 46274
(July 29, 2002), 67 FR 50743 (August 5, 2002)
(establishing pilot); 46554 (September 25, 2002), 67
FR 6276 (October 4, 2002) (first extension of pilot);

Continued
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Interpretation .02(a), the Specialist is
required to better a customer limit order
at the national best bid or offer
(“NBBO”’) by at least one penny.
Pursuant to Interpretation .02(b), if the
customer limit order is outside the
current NBBO, the Specialist is required
to better the customer limit order by at
least the nearest penny increment.

The Exchange seeks to extend the
pilot through June 30, 2005.7 The
Exchange does not seek to make
substantive changes to the pilot at this
time. The text of the proposed rule
change is available at the Exchange’s
Office of the Secretary and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below and is
set forth in sections A, B, and C below,
of the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange proposes to extend its
pilot Interpretation .02 under Exchange
Rule 12.6,8 which relates to the trading
of securities in subpenny increments.®

46929 (November 27, 2002), 67 FR 72711
(December 6, 2002) (second extension of pilot);
47941 (May 29, 2003), 68 FR 33751 (June 5, 2003)
(third extension of pilot).

7 The Exchange understands that the
Commission’s proposed Regulation NMS may have
an impact on this pilot program. Accordingly, the
Exchange has stated that it will undertake to work
with the Commission to ensure that the pilot
program would be consistent with the rules and
regulations contained in Regulation NMS, when it
is adopted.

8 Exchange Rule 12.6 provides, in pertinent part,
that no member shall: (i) personally buy or initiate
the purchase of any security traded on the Exchange
for its own account or for any account in which it
or any associated person of the member is directly
or indirectly interested while such member holds
or has knowledge that any person associated with
it holds an unexecuted market or limit price order
to buy such security in the unit of trading for a
customer, or (ii) sell or initiate the sale of any such
security for any such account while it personally
holds or has knowledge that any person associated
with it holds an unexecuted market or limit price
order to sell such security in the unit of trading for
a customer.

9In connection with pilot Interpretation .02, the
Exchange also has received a Commission
exemption from Rules 11Ac-1, 11Ac1-2, and

Interpretation .02 of Exchange Rule 12.6
requires a Specialist to better the price
of a customer limit order held by the
Specialist by at least one penny (for
those customer limit orders at the
NBBO) or at least the nearest penny
increment (for those customer limit
orders that are not at the NBBO) if the
Specialist determines to trade with an
incoming market or marketable limit
order.10

The purpose of the Interpretation is to
prevent a Specialist from taking unfair
advantage of customer limit orders held
by that Specialist by trading with
incoming market or marketable limit

11Ac1-4 under the Act, 17 CFR 240.11Ac-1,
240.11Ac1-2, and 240.11Ac1-4, that allows
Exchange members to display their quotes for
Nasdaq National Market securities in whole penny
increments while trading in subpenny increments.
See letter from Robert L.D. Colby, Deputy Director,
Division of Market Regulation (“Division”),
Commission, to Jeffrey T. Brown, Senior Vice
President and General Counsel, Exchange, dated
July 26, 2002 (granting initial exemption) in
response to letter from Jeffrey T. Brown, Senior Vice
President and General Counsel, the Exchange, to
Annette Nazareth, Director, Division, Commission,
dated November 27, 2001 (requesting initial
exemption); letter from Robert L.D. Colby, Deputy
Director, Division, Commission, to Jeffrey T. Brown,
Senior Vice President and General Counsel,
Exchange, dated September 25, 2002 (amending and
extending initial exemption) in response to letter
from Jeffrey T. Brown, Senior Vice President and
General Counsel, Exchange, to Annette Nazareth,
Director, Division, Commission, dated September
18, 2002 (requesting first extension); letter from
Alden S. Adkins, Associate Director, Division,
Commission, to Jeffrey T. Brown, Senior Vice
President and General Counsel, Exchange, dated
November 27, 2002 (granting second extension) in
response to letter from Jeffrey T. Brown, Senior Vice
President and General Counsel, Exchange, to
Annette Nazareth, Director, Division, Commission,
dated November 20, 2002 (requesting second
extension); letter from Robert L.D. Colby, Deputy
Director, Division, Commission, to Jeffrey T. Brown,
Senior Vice President and General Gounsel,
Exchange, dated May 29, 2003 (granting third
extension) in response to letter from Jeffrey T.
Brown, Senior Vice President and General Counsel,
Exchange, to Annette Nazareth, Director, Division,
Commission, dated May 19, 2003 (requesting third
extension); letter from Robert L.D. Colby, Deputy
Director, Division, Commission, to Jennifer M.
Lamie, Assistant General Counsel and Secretary,
Exchange, dated December 1, 2003 (granting fourth
extension) in response to letter from Jennifer M.
Lamie, Assistant General Counsel and Secretary,
Exchange, to Annette Nazareth, Director, Division,
Commission, dated November 21, 2003 (requesting
fourth extension). In conjunction with the proposed
rule change, the Exchange has requested that the
Commission extend its exemption from Rules
11Ac1-1, 11Ac1-2, and 11Ac1-4 under the Act to
allow subpenny quotations to be rounded down (for
buy orders) and rounded up (for sell orders) to the
nearest penny for quote dissemination for Nasdaq
and listed securities. See letter from James C. Yong,
Senior Vice President, Regulation and General
Counsel, Exchange, to Annette Nazareth, Director,
Division, Commission, dated May 20, 2004.

10 Interpretation .01 to Rule 12.6 provides that
“[i]f a Designated Dealer holds for execution on the
Exchange a customer buy order and a customer sell
order that can be crossed, the Designated Dealer
shall cross them without interpositioning itself as
a dealer.”

orders ahead of such orders. Although a
Specialist may price-improve incoming
orders by providing prices superior to
that of the customer limit orders that he
or she holds, customers should have a
reasonable expectation to have their
orders filled at their limit order prices.
This expectation should be reflected in
reasonable access to incoming contra-
side order flow, unless other customers
place better-priced limit orders with the
Specialist or the Specialist materially
improves upon the prices of the
customer limit order that he or she
holds (not the customers’ quoted
prices).

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with
the provisions of Section 6(b) of the
Act 1! in general and Section 6(b)(5) of
the Act 2 in particular, which requires,
among other things, that the rules of an
exchange be designed to promote just
and equitable principles of trade, to
remove impediments to and perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any inappropriate burden on
competition that is not necessary or
appropriate in furtherance of the
purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The Exchange asserts that the
proposed rule change is immediately
effective pursuant to section 19(b)(3)(A)
of the Act3 and Rule 19b—4(f)(6)
thereunder 14 because it: (1) Does not
significantly affect the protection of
investors or the public interest; (2) does
not impose any significant burden on
competition; and (3) does not become
operative for 30 days from the date on
which it was filed, or such shorter time
as the Commission may designate if

1115 U.S.C. 78f(b).

1215 U.S.C. 78f(b)(5).
1315 U.S.C. 78s(b)(3)(A).
1417 CFR 240.19b—4(f)(6).
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consistent with protection of investors
and the public interest.15

The Exchange has requested that the
Commission waive the 30-day operative
date in this case, and the Commission
hereby grants this request.16 The
Commission believes that waiving the
30-day pre-operative period is
consistent with the protection of
investors and the public interest
because it will allow the pilot to
continue uninterrupted. At any time
within 60 days of the filing of the
proposed rule change, the Commission
may summarily abrogate such proposed
rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

¢ Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include SR—
NSX-2004—04 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to SR—
NSX-2004—04. This file number should
be included on the subject line if e-mail
is used. To help the Commission
process and review your comments
more efficiently, please use only one
method. The Commission will post all
comments on the Commission’s Internet

15In addition, to submit a filing pursuant to Rule
19b—4(f)(6) under the Act, paragraph (f)(6)(iii)
thereof also requires the Exchange to give the
Commission written notice of its intent to file the
proposed rule change, along with a brief description
and text of the proposed rule change, at least five
business days prior to the date of filing of the
proposed rule change, or such shorter time as
designated by the Commission. The Exchange
complied with this requirement. See letter from
James C. Yong, Senior Vice President, Regulation
and General Counsel, Exchange, to Nancy Sanow,
Assistant Director, Division, Commission, dated
May 20, 2004.

16 For purposes only of accelerating the operative
date of this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. See
15 U.S.C. 78c(f).

Web site (http://www.sec.gov/rules/
sro.shtml). Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to SR-NSX-2004-04 and
should be submitted on or before July
23, 2004.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority. 17

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04-15082 Filed 7—1-04; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),! and Rule 19b—4 thereunder,2
notice is hereby given that on April 13,
2004, the New York Stock Exchange,
Inc. (“NYSE” or “Exchange”) filed with
the Securities and Exchange
Commission (‘““Commission” or “SEC”)
the proposed rule change as described
in Items I, II, and III below, which Items
have been prepared by the Exchange.
On May 20, 2004, NYSE submitted
Amendment No. 1 to the proposed rule

1717 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

change.? The Commission is publishing
this notice to solicit comments on the
proposed rule change, as amended, from
interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The NYSE is proposing to amend
Sections 102.01C, 103.01B, 802.01B,
and 802.01C of the NYSE’s Listed
Company Manual regarding the
minimum numerical original and
continued listing standards. Proposed
new language is italicized; deletions are
bracketed.*

* * * * *

102.00 Domestic Companies

102.01C A Company Must Meet One
of the Following Financial Standards

(I) Earnings Test (1) Pre-tax earnings
from continuing operations and after
minority interest, amortization and
equity in the earnings or losses of
investees as adjusted [(E)] for items
specified in (2)(a) through (i) below [(F)]
must total at least[.] [$2,500,000 in the
latest fiscal year together with
$2,000,000 in each of the preceding two
years; or $6,500,000] $10,000,000 in the
aggregate for the last three fiscal years
together with a minimum of
$[4,5]2,000,000 in the two most recent
fiscal years,] and positive amounts [for]
in all [each of the preceding two] three
years.

(2) Adjustments (E)(F) that must be
included in the calculation of the
amounts required in paragraph (1) are as
follows:

(a) Application of Use of Proceeds. If
a company is in registration with the
SEC and is in the process of an equity
offering, adjustments should be made to
reflect the net proceeds of that offering,
and the specified intended
application(s) of such proceeds to:

(i) Pay off existing debt. The
adjustment will include elimination of
the actual historical interest on debt
being retired with offering proceeds of
all relevant periods. If the event giving
rise to the adjustment occurred during
a time-period such that pro forma
amounts are not set forth in the SEC
registration statement (typically, the pro

3 See Letter from Darla C. Stuckey, Corporate
Secretary, NYSE, to Nancy J. Sanow, Assistant
Director, Divison of Market Regulation (“Division”),
Commission, dated May 19, 2004 (‘“Amendment
No. 1”). Amendment No. 1 replaced and
superseded the original filing in its entirety.

4The NYSE has agreed to amend the proposed
rule change to make technical corrections to the
proposed rule text. Telephone conversation
between Annemarie Tierney, Assistant General
Gounsel, NYSE, and Susie Cho, Special Counsel,
Division, Commission, on May 4, 2004.
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