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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-CE-47-AD; Amendment
39-13584; AD 2004-08-15]

RIN 2120-AA64
Airworthiness Directives; Goodrich

Avionics Systems, Inc. TAWS8000
Terrain Awareness Warning System

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2004—08-15, which was published
in the Federal Register on April 21,
2004 (69 FR 21393), and applies to all
Goodrich Avionics Systems, Inc.
(Goodrich) TAWS8000 terrain
awareness warning systems (TAWS)
that are installed on airplanes. We
incorrectly referred to paragraph (d)(1)
in the Compliance column of paragraph
(e)(2). The correct reference is (e)(1).
This action corrects the table in
paragraph (e) of AD 2004-08-15,
Amendment 39-13584.

EFFECTIVE DATE: The effective date of
this AD remains June 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Brenda S. Ocker, Aerospace Engineer,
FAA, Chicago Aircraft Certification
Office, 2300 East Devon Avenue, Des
Plaines, Illinois 60018; telephone: (847)
294-7126; facsimile: (847) 294—7834.
SUPPLEMENTARY INFORMATION:

Discussion

On April 13, 2004, FAA issued AD
2004-08-15, Amendment 39—13584 (69
FR 21393), that applies to all Goodrich
TAWS8000 terrain awareness warning
systems (TAWS) that are installed on
airplanes. This AD requires you to
inspect the TAWS installation and

modify any TAWS where both the
TAWS and any other device are
connected to the same baro set
potentiometer. This AD also prohibits
future installation or reconfiguration of
any TAWS8000 TAWS that does not
incorporate hardware “Mod C”.

Need for the Correction

The FAA incorrectly referred to
paragraph (d)(1) in the Compliance
column of paragraph (e)(2). The correct
reference is (e)(1). This action corrects
the table in paragraph (e) of AD 2004—
08-15, Amendment 39-13584.

This correction is needed to ensure
that the affected airplane owners/
operators do the corrective action after
the inspection required in paragraph

(e)(2).

Correction of Publication

m Accordingly, the publication of April
21, 2004 (69 FR 21393), of Amendment
39-13584; AD 2004—-08-15, which was
the subject of FR Doc. 04-8792, is
corrected as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

§39.13 [Corrected]

m On page 21395, in § 39.13 [Amended],
2., replace the text in the Compliance
column of paragraph (e)(2) of the AD
with the following text: Before further
flight after the inspection required in
paragraph (e)(1) of this AD.”
m Action is taken herein to correct this
reference in AD 2004—08—-15 and to add
this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 7,
2004.

Issued in Kansas City, Missouri, on May
18, 2004.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 04-11704 Filed 5-24—-04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17721; Airspace
Docket No. 04-ACE—-ACE-33]

Modification of Class E Airspace;
Mosby, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Mosby, MO. On March 1, 2004, a
redefined airport reference point (ARP)
for Clay County Regional Airport was
published in the National Flight Data
Digest. A review of controlled airspace
at Mosby, MO revealed the Class E
airspace area extending upward from
700 feet Above Ground Level (AGL)
does not comply with FAA Orders. This
action incorporates the revised ARP,
expands the area slightly to comply
with the criteria for 700 feet above
ground level (AGL) airspace required for
diverse departures, modifies the
extension and brings the Mosby, MO
Class E airspace area into compliance
with FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, September 30, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
July 26, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17721/
Airspace Docket No. 04—ACE-33, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
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FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Mosby, MO. The Clay County Regional
Airport ARP has been redefined. An
examination of controlled airspace for
Clay County Regional Airport revealed
it does not meet the criteria for 700 feet
AGL airspace required for diverse
departures as specified in FAA Order
7400.2E, Procedures for Handling
Airspace Matters. The criteria in FAA
Order 7400.2E for an aircraft to reach
1200 feet AGL is based on a standard
climb gradient of 200 feet per mile plus
the distance from the airport reference
point to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. The review also identified that the
extension to the Mosby, MO Class E
airspace area is incorrectly defined. This
amendment incorporates the revised
Clay County Regional Airport ARP into
the legal description, expands the
airspace area from a 6.4-mile radius to
a 6.5-mile radius of Clay County
Regional Airport, redefines the
centerline of the Mosby, MO Class E
airspace area extension as a 343° versus
a 340° bearing from the Mosby
nondirectional radio beacon (NDB), and
brings the legal description of the
Mosby, MO Class E airspace area into
compliance with FAA Orders 7400.2E
and 8260.19C, Flight Procedures and
Airspace. This area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit

an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-17221/Airspace
No. 04—ACE-33.” The postcard will be
date/time stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,

February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Mosby, MO

Mosby, Clay County Regional Airport, MO

(Lat. 39°19'57” N., long. 94°18’35” W.)
Mosby NDB

(Lat. 39°20°46” N., long. 94°18727” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Clay County Regional Airport and
within 2.5 miles each side of the 343° bearing
from the Mosby NDB extending from the 6.5-
mile radius of the airport to 7 miles north of
the NDB.

* * * * *

Issued in Kansas Gity, MO, on May 11,
2004.

Paul J. Sheridan

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04-11788 Filed 5—24-04; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FA—2004-17427; Airspace
Docket No. 04-ACE-27]

Modification of Class E Airspace;
Oshkosh, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments; correction.

SUMMARY: This action corrects a direct
final rule; request for comments that
was publised in the Federal Register on
Tuesday, May 11, 2004, (69 FR 26029)
[FR Doc. 04-10636]. It corrects an error
in the legal description.

DATES: This direct final rule is effective
on 0901 UTC, August 5, 2004.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:
History

Federal Register document 04—10636,
published on Tuesday, May 11, 2004,
(69 FR 26029) modified Class E airspace
areas at Oshkosh, NE. The modification
corrected discrepancies in the
dimensions controlled airspace for
diverse departures from Garden County
Airport, expanded the area by .5 mile,
corrected errors in the location of the
Oshkosh, NE nondirectional radio
beacon used in the legal description,
redefined the extension to the airspace
area and brought the legal description of
the Oshkosh, NE Class E airspace area
into compliance with FAA Order
7400.2E, Procedures for Handling
Airspace Matters. However, the line in
the legal description identifying the
airport was not in the correct format.

m Accordingly, pursuant to the authority
delegated to me, the legal description of
Oshkosh, NE Class E airspace, as
publised in the Federal Register on
Tuesday, May 11, 2004, (69 FR 26029)
[FR Doc. 04-10636] is corrected as
follows:

PART 71—[AMENDED]

§71.1 [Corrected]

m On page 26030, Column 2, third
paragraph, second line, change “Garden
County Airport, NE” to read “Oshkosh,
Garden County Airport, NE”.

Issued in Kansas City, MO, on May 13,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—11787 Filed 5—24—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Savannah—04-040]
RIN 1625-AA00, AA11

Security Zones and Regulated
Navigation Area; Savannah River, GA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary security zones
and a temporary regulated navigation
area, from June 5, 2004, through June
11, 2004, for the G-8 Summit to be held
in Sea Island, Georgia. These rules are
required to provide for the security of
the public, the G-8 Summit and its
participants, and the safety of the
waterways due to the potential for
hostile and violent acts from
demonstrators protesting the G—8. These
temporary security zones prohibit the
entry of all vessels and persons into all
waters of the Savannah River from Port
Wentworth south, including the Back
River, the Elba Island South Channel,
and the Intracoastal Waterway Alternate
Route in the vicinity of St. Augustine
Creek, to the boundary of the temporary
regulated navigation area that is located
in the vicinity of the south east tip of
Elba Island at the western portion of the
Lower Flats Range. The temporary
regulated navigation area controls the
movement of all vessels operating on
the Intracoastal Waterway in the
vicinity of Fields Cut and south through
Elba Island Cut to St. Augustine Creek.
DATES: This rule is effective from 8 a.m.
on June 5, 2004 until 4 p.m. on June 11,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [COTP Savannah 04-040] and
are available for inspection or copying
at Marine Safety Office Savannah, 100
W. Oglethorpe Ave., Suite 1017,
Savannah, Georgia 31401 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Anthony Quirino, Coast Guard
Marine Safety Office Savannah, (912)
652—4353, ext 235.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 8, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Security Zones and Regulated
Navigation Areas; Savannah River, GA
in the Federal Register (69 FR 18797).
We received one letter commenting on
the proposed rule. No public hearing
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This rule is needed to provide
for the security of the public, the G-8
Summit and its participants, and the
safety of the waterways due to the
potential for hostile and violent acts
from demonstrators protesting the G-8.
Law enforcement officials require
sufficient time to put security measures
in place for the start of the G—-8 summit
on June 8th. Therefore, it is in the
public interest to have these regulations
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

The G8 (Group of 8) is an informal
group of eight countries—Canada,
France, Germany, Italy, Japan, Russia,
the United Kingdom and the United
States—whose leaders meet to discuss
broad economic and foreign policies.
The 30th G8 summit will be held in Sea
Island, Georgia, from June 8 through
June 10, 2004.

Cities that have recently hosted
conferences or summits similar to the
G-8 Summit have experienced
significant property damage, and their
law enforcement officers and public
citizens have sustained personal injuries
from a segment of protestors engaged in
violent demonstrations against those
summits and their agendas. Examples
include the September 2003 World
Trade Organization (WTO) Ministerial
in Cancun, Mexico; the 2003 G-8
Summit in Calgary, Canada, the 2001 G-
8 Summit in Genoa, Italy; and the 1999
World Trade Organization in Seattle,
Washington. These conferences and
summits experienced an influx of
protestors, and in particular protest
groups opposing international trade
who have a propensity for violence and
a desire to engage in hostile acts against,
among others, summit attendees,
conference venues, the general public,
business and municipal buildings, and
law enforcement officials. Information
and intelligence indicates that there is
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potential for similar acts to be attempted
during the upcoming June G-8 Summit
in Savannah, Georgia.

This history has heightened the need
for the development and
implementation of various security
measures in the vicinity of the
Savannah River, particularly around
venue areas established for the
dignitaries and official parties attending
the G-8 Summit, critical port facilities
and infrastructure, bridges, and the
navigable waterways. The Coast Guard
has determined from information
provided by local, state, and federal law
enforcement officials that vessels or
persons in close proximity to the G-8
Summit may launch hostile or violent
acts from the waterways adjacent to the
Summit and from the waterways
adjacent to where Summit attendees are
staying. The potential for these acts
poses a security threat to the public, the
G-8 Summit and its participants, and
the flow of commerce on the navigable
waterways.

The temporary security zones and
temporary regulated navigation area
(RNA) are necessary to mitigate these
threats and protect the public, the G-8
Summit attendees, law enforcement
officers, and the flow of commerce on
the waterways from persons attempting
hostile and violent acts.

The temporary security zones and
temporary regulated navigation area are
being established to mitigate these
threats and are necessary to protect the
public, the G-8 conference and
attendees, law enforcement officers, the
Port of Savannah and commerce within
the port from persons attempting hostile
and violent acts.

Please note that elsewhere in today’s
Federal Register, we have published
another final rule, entitled “Security
Zone, St. Simons Sound and the
Atlantic Ocean, GA” that is also
intended to provide security of the
public, the G-8 Summit and its
participants, and the safety of the
waterways during this same period—
June 5, 2004, until 4 p.m. on June 11,
2004.

Discussion of Comments and Changes

We received one letter offering
support of the rule and the increased
security and protection that it provides.
The Coast Guard agrees with this
comment and no changes to the final
rule were made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although the
security zone applies to a large section
of the Savannah River, traffic will be
allowed to pass through the zone with
the permission of the Captain of the Port
of Savannah or his designated
representatives. Before the effective
period, we will issue maritime
advisories widely available to users of
the river.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities. We
did not receive any comments from
small entities or other information
following our (NPRM) on April 8, 2004
(69 FR 18797) stating that this rule
would have a significant economic
impact on them.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on the actions by
employees of the Coast Guard, call 1-
800-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
economically significant and does not
create environmental risks to health or
risks to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated them as a significant
energy action. Therefore, they do not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed these rules under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, these
rules are categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 50 U.S.C.
191, 195; 46 U.S.C. Chapter 701; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 8 a.m. on June 5, 2004, until
4 p.m. on June 11, 2004 add a new
temporary § 165.T07-040 to read as
follows:

§165.T07-040 Temporary Security Zones
and Temporary Regulated Navigation Area,
Savannah River, GA

(a) Locations—

(1) Security Zone, Savannah River. An
imaginary line starting at Channel Light
22, (Light List Volume III, Number
5090), at the intersection of the Middle
River and the Savannah River and
crossing due West over the Savannah

River to Port Wentworth at approximate
point 32°08’47” N, 081°06”36”W; then
all waters of the Savannah River from
shore to shore and surface to bottom
south and east of this imaginary line
downriver to an imaginary line starting
at the south east tip of Elba Island at
approximate point 32°04’19” N,
080°58’27” W and extending due north
across the Savannah River and through
Red Buoy #36 to approximate point
32°0’40” N, 080°58"19” W. All
coordinates are based upon North
American Datum 83 (NAD 83).

(2) Security Zone, Back River. All
waters of the Back River south and east
of the Highway 17 bridge from shore to
shore and surface to bottom easterly to
where the Back River meets the
Savannah River.

(3) Security Zone, South Channel Elba
Island. All waters of the South Channel
south of Elba Island, from shore to shore
and surface to bottom, from the
intersection of the Savannah River and
the South Channel and continuing south
easterly to an imaginary line starting at
the south east tip of Elba Island at
approximate point 32°04'19” N,
080°5827” W and extending south
westerly following the northern edge of
Elba Island Cut channel to the north east
tip of McQueen Island at approximate
position 32°04’08” N, 080°58’55” W. All
coordinates are based upon North
American Datum 83 (NAD 83).

(4) Security Zone, Intracoastal
Waterway Alternate Route. All waters of
the Intracoastal Waterway Alternate
Route from shore to shore and surface
to bottom from St. Augustine Creek Day
Beacon A18 (Light List, Vol. III, no.
35960) to Day Beacon A12 (Light List,
Vol. III, no. 35945).

(5) Regulated navigation area;
Intracoastal Waterway Fields Cut,
Savannah River, and St. Augustine
Creek. All waters of the Intracoastal
Waterway from shore to shore and
surface to bottom from Fields Cut Buoy
48 (Light List, Vol. III, no. 35865) at
Wright River south and west to the
Savannah River, and including all
waters of the Savannah River in the
vicinity of Lower Flats Range, from
shore to shore and surface to bottom,
southeast of an imaginary line starting at
the south east tip of Elba Island at
approximate point 32°04’19” N,
080°58’27” W and extending due north
across the Savannah River and through
Red Buoy #36 to approximate point
32°04’40” N, 080°58'19” W to an
imaginary line starting at the western tip
of Jones Island at the intersection of the
Intracoastal Waterway and extending
southwesterly across the Savannah
River intersecting through Green buoy
“35” to Bird Island at approximate point

32°04’15” N, 080°58’00” W, and
continuing south and west and
including all waters of Elba Island Cut
and the Intracoastal waterway, from
shore to shore and surface to bottom, to
Elba Island Cut Light 10 (Light List, Vol.
III no. 35900) at St. Augustine Creek. All
coordinates are based upon North
American Datum 83 (NAD 83).

(b) Definitions.

The following definitions apply to
this section:

Designated Representatives means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and federal, state,
and local officers designated by or
assisting the Captain of the Port of
Savannah, to regulate the movement of
vessels within the RNA and restrict
vessels and persons from entering the
security zones.

Slow speed means the speed at which
a vessel proceeds when it is fully off
plane, completely settled in the water
and not creating excessive wake. Due to
the different speeds at which vessels of
different sizes and configurations may
travel while in compliance with this
definition, no specific speed is assigned
to slow speed. In no instance should
slow speed be interpreted as a speed
less than that required to maintain
steerageway. A vessel is not proceeding
at slow speed if it is:

(1) On a plane;

(2) In the process of coming up onto
or coming off a plane; or

(3) Creating an excessive wake.

(c) Regulations—

(1) Security Zones. The regulations in
this paragraph apply to the zones in
paragraph (a)(1) through (a)(4) of this
section. Entry into or remaining within
the security zones by vessels or persons
is prohibited unless authorized by the
Coast Guard Captain of the Port,
Savannah, Georgia or that officer’s
designated representatives. Vessels
moored, docked or anchored in the
security zones when they become
effective must remain in place unless
ordered by or given permission from the
COTP to do otherwise. Vessels or
persons desiring to enter or transit the
areas encompassed by the security
zones may contact the Coast Guard on
VHF Channel Marine 16 or at (912) 652—
4353 to seek permission to enter or
transit the area. If permission is granted,
all persons and vessels must comply
with the instructions of the Captain of
the Port or that officer’s designated
representatives.

(2) Regulated Navigation Area. The
regulations in this paragraph apply to
the area in paragraph (a)(5) of this
section.
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(i) All vessels and persons entering
and transiting through the regulated
navigation area shall proceed
continuously and at a slow speed. In no
instance should slow speed be
interpreted as a speed less than that
required to maintain steerageway.
Nothing in this rule alleviates vessels or
operators from complying with all state
and local laws in the area.

(ii) All vessels and persons shall
comply with orders from the Coast
Guard Captain of the Port of Savannah
or that officer’s designated
representatives, regulating their speed,
course, direction and movements within
the RNA.

All vessels and persons shall obtain
the permission of the Captain of the Port
or that officer’s designated
representatives prior to entering or
transiting via VHF Channel 16.

(d) Effective period: This section is
effective from 8 a.m. on June 5, 2004
until 4 p.m. on June 11, 2004.

Dated: May 17, 2004.
Harvey E. Johnson, Jr.,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 04—11887 Filed 5-21-04; 12:12 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Savannah-04-041]
RIN 1625-AA00

Security Zone, St. Simons Sound and
the Atlantic Ocean, GA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing security zones, from June 5,
2004, through June 11, 2004, for the
G—8 Summit to be held in Sea Island,
Georgia. These security zones are
required to provide for the security of
the public, the G-8 Summit and its
participants, and the safety of the
waterways due to the potential for
hostile and violent acts from
demonstrators protesting the G-8
Conference. This rule prohibits the
entry of all vessels and persons into the
waters in the vicinity of Sea Island,
Jekyll Island, and all waters of the
Atlantic Ocean from the baselines of Sea
Island, St. Simons Island and Jekyll
Island extending seaward to a distance
of 3 nautical miles, as well as waters on
the Hampton River, Jones Creek, Lanier

Island, and St. Simons Sound.
Additional security zones prohibit
entering closer than 100-yards to eight
specified bridges located in the vicinity
of these waters.

DATES: This rule is effective from 8 a.m.
June 5, 2004, until 4 p.m. on June 11,
2004.

ADDRESSES: Marine Safety Office
Savannah maintains the public docket
for this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, are part of docket [COTP
Savannah 04-041] and will be available
for inspection or copying at Marine
Safety Office Savannah, 100 W.
Oglethorpe Ave., Suite 1017, Savannah,
Georgia 31401, between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Anthony Quirino, Coast Guard
Marine Safety Office Savannah, (912)
652—-4353, ext. 235.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 8, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Security Zone, St. Simons
Sound and the Atlantic Ocean, GA, in
the Federal Register (69 FR 18794). We
received 2 letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This rule is necessary to
minimize danger and provide security
for the public and participants of the G8
Conference. Law enforcement officials
require sufficient time to put security
measures in place prior to the start of
the conference on June 8, 2004.
Therefore, it is in the public interest to
have these regulations effective less
than 30-days after publication in the
Federal Register.

Background and Purpose

The G8 (Group of 8) is an informal
group of eight countries—Canada,
France, Germany, Italy, Japan, Russia,
the United Kingdom and the United
States—whose leaders meet to discuss
broad economic and foreign policies.
The 30th G8 Summit will be held in Sea
Island, Georgia, from June 8 through
June 10, 2004.

Cities that have recently hosted
conferences or summits similar to the
G-8 Summit have experienced
significant property damage, and their
law enforcement officers and public

citizens have sustained personal injuries
from a segment of protestors engaged in
violent demonstrations against those
summits and their agendas. Examples
include the September 2003 World
Trade Organization (WTO) Ministerial
in Cancun, Mexico; the 2003 G-8
Summit in Calgary, Canada, the 2001
G—8 Summit in Genoa, Italy; and the
1999 World Trade Organization in
Seattle, Washington. These conferences
and summits experienced an influx of
protestors, and in particular protest
groups opposing international trade
who have a propensity for violence and
a desire to engage in hostile acts against,
among others, summit attendees,
conference venues, the general public,
business and municipal buildings, and
law enforcement officials. Information
and intelligence indicates that there is
potential for similar acts to be attempted
during the upcoming June G—-8 Summit
in Savannah, Georgia.

This history has heightened the need
for the development and
implementation of various security
measures in the vicinity of St. Simons
Sound. In particular, there is a need for
additional security around venue areas
established for the dignitaries and
official parties attending the G—8
Summit, bridges, and waterways used
by commercial shipping. The Coast
Guard has determined from information
provided by local, state, and federal law
enforcement officials that vessels or
persons in close proximity to the G-8
Summit may launch hostile or violent
acts from the waterways adjacent to the
Summit and from the waterways
adjacent to where Summit attendees are
staying. The potential for these acts
poses a security threat to the public, the
G—8 Summit and its participants, and
the flow of commerce on the navigable
waterways.

The security zones mitigate these
threats and are necessary to protect the
public, the G-8 Summit attendees, law
enforcement officers, and the flow of
commerce on the waterways from
persons attempting hostile and violent
acts. Please note that elsewhere in
today’s Federal Register, we have
published another final rule, entitled
“Security Zones and Regulated
Navigation Areas; Savannah River, GA,”
that is also intended to provide security
of the public, the G-8 Summit and its
participants, and the safety of the
waterways during this same period—
June 5, 2004, until 4 p.m. on June 11,
2004.

Discussion of Rule

In our NPRM (69 FR 18794) we
advised vessels transiting the
Intracoastal waterway to exit and enter
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at Altamaha Sound as an alternate route
around the security zone. Due to
shoaling in Altamaha Sound, published
in Local Notice to Mariners (08/04),
vessels should instead use Doboy
Sound, 2 miles north, to exit and enter
the Intracoastal waterway.

Discussion of Comments and Changes

We received two letters offering
comments on the proposed rule. One
comment recommended using
consistent language that prohibits the
entry of all vessels and persons
throughout the rule. We agree. As a
result of this comment, language that
prohibits the entry of all vessels and
persons is now consistently used
throughout this rule.

The other letter requested advance
permission to enter and transit the
security zones, and commented that the
regulation was overbroad because it
shut down traffic on the Intracoastal
waterway. Granting pre-approval to
transit these security zones is
impracticable because of the numerous
unknown exigencies that may exist.
Moreover, numerous alternatives do
exist, including transiting offshore of
the security zones, weather permitting,
or delaying a voyage until after
expiration of the security zones. Finally,
although authorization to transit the
security zone may not be provided in
advance, requests for permission to
transit the zone immediately may still
be granted by the COTP Savannah. This
approach provides COTP Savannah the
flexibility to enforce this rule as threats
and conditions dictate.

Although the G-8 Summit is
scheduled to take place from June 8
through June 10, 2004, it is necessary to
make the security zones effective from
June 5 through June 11, 2004, to provide
security for arriving and departing G-8
summit attendees and allow law
enforcement officials time to stand up
and stand down from patrolling the
security zones.

We made one technical change in the
text of the regulation. The references in
(a)(1) and (a)(2) to the location
coordinates being based on North
American Datum 83 have been moved
into a note for the entire paragraph (a).

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portions of St. Simons Sound, the
Intracoastal waterway and the Atlantic
Ocean covered by this security zone. We
received no comments from owners of
such small entities. Therefore, owners
are encouraged to contact the Captain of
the Port to seek permission to transit
these security zones.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
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of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 8 a.m. on June 5, 2004, until
4 p.m. on June 11, 2004, add a new
temporary § 165.T07-041 to read as
follows:

§165.T07-041 Temporary security zones,
St. Simons Sound, GA.

(a) Locations. The following areas are
security zones:

(1) Security zone; St. Simons Sound
and the Atlantic Ocean. All waters of St.

Simons Sound and the Atlantic Ocean,
from surface to bottom, encompassed by
a line commencing from the north east
point of Little St. Simons Island at
31°15’24” N, 081°16’55” W; thence,
easterly seaward into the waters of the
Atlantic Ocean out to a distance of 3
nautical miles at 31°15’24” N,
081°11’55” W; thence southerly
following the contour of the baseline at
a distance of 3 nautical miles to
31°00'44” N, 081°19’35” W; thence
westerly to the southern tip of Jekyll
Island at 31°00’44” N, 081°26'03” W;
thence northwesterly to the south side
of the Sidney Lanier bridge at 31°06’48”
N, 081°2940” W; thence continuing
northeasterly to the northern tip of
Lanier Island at 31°11’06” N, 081°25"17”
W; thence continuing northeasterly to
the Hampton River at 31°17’36” N,
081°20°33” W; thence back to the
original point.

(2) Security zone, Bridges. All waters
from surface to bottom within 100-yards
of the following bridges:

Roadway

Bridge

Located at

(i) Jekyll Island Causeway
(i) Jekyll Island Causeway
(iii) Highway 17

(iv) Saint Simons Causeway
(v) Saint Simons Causeway
(
(
(

vi) Saint Simons Causeway
vii) Saint Simons Causeway
viii) Saint Simons Causeway

Cedar Creek
Jekyll Creek
Sidney Lanier
Terry Creek
Back River ....
Little River
MacKay River
Frederica River

31°05.318" N, 081°28.780" W.
31°02.808" N, 081°25.347" W.
31°06.982" N, 081°29.094" W.
31°09.697" N, 081°28.137" W.
31°09.868" N, 081°26.766" W.
31°10.120" N, 081°26.200" W.
31°10.276" N, 081°25.494" W.
31°10.050" N, 081°24.782" W.

Note to § 165.T07-041(a): All coordinates
are based upon North American Datum 83
(NAD 83).

(b) Definitions. As used in this
section, designated representatives
means Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and federal, state,
and local officers designated by or
assisting the Captain of the Port of
Savannah (COTP) to restrict vessels and
persons from entering the security
zones.

(c) Regulations. Entry into or
transiting within the security zones by
vessels or persons is prohibited unless
authorized by the Coast Guard Captain
of the Port, Savannah, Georgia or that
officer’s designated representatives.
Vessels docked, moored, or anchored in
security zones when they become
effective must remain in place unless
ordered by or given permission from the
COTP to do otherwise. Vessels or
persons desiring to enter or transit the
areas encompassed by the security
zones may contact the Coast Guard on
VHF Channel Marine 16 or at (912) 652—

4353 to seek permission to enter or
transit the zones. If permission is
granted, all persons and vessels must
comply with the instructions of the
Captain of the Port or that officer’s
designated representatives.

Dated: May 17, 2004.
Harvey E. Johnson, Jr.,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 04-11886 Filed 5-21-04; 12:12 pm]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[VA141-5075a; FRL-7666-5]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants,
Commonwealth of Virginia; Control of
Emissions From Commercial and
Industrial Solid Waste Incinerator Units

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve the commercial and
industrial solid waste incinerator
(CISWI) section 111(d)/129 plan (the
“plan”) submitted to EPA on September
8, 2003 by the Virginia Department of
Environmental Quality (DEQ). The plan
includes supplemental information
submitted on August 11, and September
30, 2003, and April 6, 2004. The plan
establishes emission limits, monitoring,
operating, and recordkeeping
requirements for commercial and
industrial solid waste incinerator units
for which construction commenced on
or before November 30, 1999. Submittal
and approval of the plan fulfills a Clean
Air Act (the Act) requirement for the
Commonwealth of Virginia.

DATES: This rule is effective on July 26,
2004 without further notice, unless EPA
receives written comment by June 24,
2004. If EPA receives such comments, it
will publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.
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ADDRESSES: Submit your comments,
identified by VA141-5075 by one of the
following methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: wilkie.walter@epa.gov.

C. Mail: Walter Wilkie, Chief, Air
Quality Analysis Branch, Mailcode
3AP22, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. VA141-5075. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale, P.E., at (215) 814—

2190, or by e-mail at
topsale.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 111(d)/129 of the Act require
states to submit plans to control certain
pollutants (designated pollutants) at
existing solid waste combustor facilities
(designated facilities) whenever
standards of performance have been
established under section 111(b) for new
sources of the same type, and EPA has
established emission guidelines (EG) for
such existing sources. A designated
pollutant is any pollutant for which no
air quality criteria have been issued, and
which is not included on a list
published under section 108(a) or
section 112(b)(1)(A) of the Act, but
emissions of which are subject to a
standard of performance for new
stationary sources. However, section
129 of the Act, also requires EPA to
promulgate EG for CISWTI units that emit
a mixture of air pollutants. These
pollutants include organics (dioxins/
furans), carbon monoxide, metals
(cadmium, lead, mercury), acid gases
(hydrogen chloride, sulfur dioxide, and
nitrogen oxides) and particulate matter
(including opacity). On December 1,
2000 (65 FR 75338), EPA promulgated
CISWI unit new source performance
standards and EG, 40 CFR part 60,
subparts CCCC and DDDD, respectively.
The designated facility to which the EG
apply is each existing CISWI unit, as
stipulated in subpart DDDD, that
commenced construction on or before
November 30, 1999. See 40 CFR 60.2550
for details.

Section 111(d) of the Act requires that
“designated” pollutants, regulated
under standards of performance for new
stationary sources by section 111(b) of
the Act, must also be controlled at
existing sources in the same source
category to a level stipulated in an
emission guidelines (EG) document.
Section 129 of the Act specifically
addresses solid waste combustion and
emissions controls based on what is
commonly referred to as “maximum
achievable control technology” (MACT).
Section 129 requires EPA to promulgate
a MACT based emission guideline (EG)
document for CISWI units, and then
requires states to develop plans that
implement the EG requirements. The
CISWI EG under 40 CFR part 60, subpart
DDDD, establish emission and operating
requirements under the authority of the
Act, sections 111(d) and 129. These
requirements must be incorporated into
a State plan that is ““at least as
protective” as the EG, and is Federally-
enforceable upon approval by EPA. The

procedures for adoption and submittal
of State plans are codified in 40 CFR
part 60, subpart B.

II. Review of the Virginia CISWI Plan

EPA has reviewed the Virginia CISWI
plan in the context of the requirements
of 40 CFR part 60, and subparts B and
DDDD. A summary of the review is
provided below.

A. Identification of Enforceable State
Mechanism(s) for Implementing the EG

On September 8, 2003, the DEQ
submitted to EPA the required plan,
including an enforceable mechanism,
the State Air Pollution Control Board’s
Regulation for the Control and
Abatement of Air Pollution, Emission
Standards for Commercial/Industrial
Solid Waste Incinerators (Rule 4-45). In
addition, related applicable Regulations
for General Administration were
submitted on August 11, 2003 and April
6, 2004.

B. Demonstration of Legal Authority

DEQ’s authority is explained in detail
in its August 11, 2003 letter to EPA. The
DEQ cites its authority under the Air
Pollution Control Law of Virginia at
Title 10.1, Chapter 13, Code of Virginia.
This is also discussed in the plan
narrative, Section I, Legal Authority—
State, and the Attorney General’s Office
certification of authority in a July 1,
1998 letter. The DEQ has sufficient
statutory and regulatory authority to
implement and enforce the plan.

C. Inventory of CISWI Units in Virginia
Affected by the EG

The plan contains a DEQ inventory of
known existing CISWT units that are
subject to the plan.

D. Inventory of Emissions From CISWI
Units in Virginia

The submitted plan contains an
estimate of emissions from each affected
facility. Emissions estimates are
provided for organics (dioxins/furans),
carbon monoxide, acid gases (hydrogen
chloride, sulphur dioxide, and nitrogen
oxides), metals (cadmium, lead,
mercury), and particulate matter.

E. Emission Limitations for CISWI Units

The state CISWI regulation, Rule 4—
45, includes emission limitation
requirements that are at least as
protective as those in the EG, subpart
DDDD.

F. Compliance Schedules

Rule 4-45 contains an expeditious
compliance schedule provision (9 VAC
5-40-6420 A) that requires final
compliance on or before October 3,
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2004, and it includes separate
provisions for extending the compliance
date. Both the Federal and Virginia
plans require that a compliance date
extension must be submitted to the
respective implementing air pollution
control agency on or before December 3,
2003. Neither air pollution control
agency has the authority under the Act
and related rules to grant or approve an
extension request submitted after
December 3, 2003. As the Federal plan
implementing agency, EPA has no
record of receiving a compliance date
extension request. Therefore, under the
Virginia plan, final compliance is
required on or before October 3, 2004.

H. Testing, Monitoring, Recordkeeping,
and Reporting Requirements

Rule 4-45 includes the applicable
source compliance testing, monitoring,
recordkeeping, and reporting
requirements of the EG.

L. A Record of the Public Hearing on the
State Plan

A public hearing for the plan was
held in Richmond, Virginia, on August
27, 2003. The DEQ provided evidence of
complying with the public notice and
other hearing requirements of subpart B.

J. Provision for Annual State Progress
Reports to EPA

The DEQ will submit to EPA on an
annual basis a report which details the
progress in the enforcement of the plan.
The first progress report will be
submitted to EPA within one year after
approval of the Virginia plan.

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not

extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1997, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]legarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1997
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
section 111(d)/129 program consistent
with the Federal requirements. In any
event, because EPA has also determined
that a state audit privilege and
immunity law can affect only state
enforcement and cannot have any
impact on Federal enforcement
authorities, EPA may at any time invoke
its authority under the Clean Air Act,
including, for example, sections 113,

167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
Clean Air Act is likewise unaffected by
this, or any, state audit privilege or
immunity law.

II1. Final Action

EPA is approving the Virginia CISWI
plan for controlling designated
pollutants under sections 111(d) and
129 of the Act. Accordingly, EPA is
amending 40 CFR part 62 to reflect this
action. As a result, the Federal plan is
no longer applicable, as of the effective
date of this action.

This approval is based on the
rationale discussed above and in further
detail in the technical support
document (TSD) associated with this
action. The DEQ has committed, as part
of the plan, to consult with EPA and
obtain its concurrence before
implementing certain actions as
described in the plan narrative, section
], Discretionary Authority, and
Regulation for General Administration
(9 VAC 5-20-80), Relationship of state
regulations to Federal regulations.

As stated above, EPA has no record of
receiving a CISWI unit compliance date
extension request on or before December
3, 2003, as required by the Federal plan.
As a result, neither EPA or the DEQ now
have the authority to approve an
extension request submitted to either
agency after the noted date. Therefore,
EPA is taking no action to approve those
provisions of Rule 445 that relate to a
compliance date extension request,
sections 9 VAC 5—-40-6420 B through
6421 and 6422 B.2. Final compliance or
closure for all affected units must be
achieved on or before October 3, 2004.

There are other Rule 4—45 provisions
that are not relevant or germane to this
plan approval action. Those provisions,
for example, include requirements
relating to odor control. A listing of the
Commonwealth rule provisions that are
not part of the plan, except for those
noted in the previous paragraph, are
identified in the plan, Attachment A,
and DEQ’s April 6, 2004 letter,
Attachment C.

As provided by 40 CFR 60.28(c), any
revisions to the Virginia plan will not be
considered part of the applicable plan
until submitted by the DEQ in
accordance with 40 CFR 60.28(a) or (b),
as applicable, and until approved by
EPA in accordance with 40 CFR part 60,
subpart B.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
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comments. This action simply reflects
already existing Federal requirement for
state air pollution control agencies and
existing CISWI units that are subject to
the provisions of 40 CFR part 60,
subparts B and DDDD, respectively.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
111(d) plan should relevant adverse or
critical comments be filed. This rule
will be effective July 26, 2004 without
further notice unless the Agency
receives relevant adverse comments by
June 24, 2004. If EPA receives adverse
comments, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule did
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the

relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing 111(d)/129 plan
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
111(d)/129 plan submission for failure
to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a 111(d)/129 plan
submission, to use VCS in place of a
111(d)/129 plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 26, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the Virginia CISWI plan, may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Fertilizers, Fluoride, Intergovernmental
relations, Paper and paper products
industry, Phosphate, Reporting and
recordkeeping requirements, Sulfur
oxides, Sulfur acid plants, Waste
treatment and disposal.

Dated: May 18, 2004.
Richard J. Kampf,
Acting Regional Administrator, Region III.

m 40 CFR part 62 is amended as follows:
PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2. A new center heading, after
§62.11620, consisting of §§62.11621,
62.11622, 62.11623 is added to read as
follows:

Emissions From Existing Commercial
Industrial Solid Waste Incinerators
(CISWI) Units—Section 111(d)/129 Plan

§62.11621 Identification of plan.

Section 111(d)/129 CISWI plan
submitted on September 8, 2003,
including related supplemental
information submitted on August 11,
and September 30, 2003, and April 6,
2004.

§62.11622 Identification of sources.

The plan applies to all affected CISWI
units for which construction
commenced on or before November 30,
1999.
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§62.11623 Identification of plan.
Effective date of the plan is July 26,

2004.

[FR Doc. 04-11771 Filed 5-24—04; 8:45 am]|

BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65
[Docket No. FEMA -B-7446]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.
DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps in effect prior to
this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Mitigation Division Director for the
Emergency Preparedness and Response
Directorate reconsider the changes. The
modified BFEs may be changed during
the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E. Hazard
Identification Section, Mitigation
Division, Emergency Preparedness and
Response Directorate, FEMA, 500 C
Street, SW., Washington, DC 20472,
(202) 646—2903.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by the
other Federal, State, or regional entities.

The changes BFEs are in accordance
with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Mitigation Division Director for
the Emergency Preparedness and
Response Directorate certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

; Date and name of news- ; . . : :
State and county | LGN | paperuncronotca was | ChEfexeaute offce
published
Arizona: Maricopa | City of Phoenix March 18, 2004, March 25, | The Honorable Skip Rimsza, Mayor, | June 24, 2004 ......... 040051
(04-09-0654X). 2004, Arizona Business City of Phoenix, 200 West Wash-
Cazette. ington Street, 11th Floor, Phoe-
nix, Arizona 85003—-1611.
Pima ............. Town of Marana March 25, 2004, April 1, The Honorable Bobby Sutton, Jr., | April 22, 2004 .......... 040118
(04-09-0750P). 2004, Daily Territorial. Mayor, Town of Marana, 13251
North Lon Adams Road, Marana,
Arizona 85653.
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: Date and name of news- : . ) . .
State and county Log:st?r’llg.nd paper where notice was Chlegfeg:nat#ll\ﬁitgfflce Eﬁne]gt('j‘i’f?cg?é?] of ComNn;t.Jnlty
published
Pima ............. Town of Marana March 25, 2004, April 1, The Honorable Bobby Sutton Jr., | July 1,2004 ............ 040118
(03—09-0698P). 2004, Daily Territorial. Mayor, Town of Marana, 13251
North Lon Adams Road, Marana,
Arizona 85653.
Pima ............. City of Tucson April 8, 2004, April 15, The Honorable Bob Walkup, Mayor, | July 15, 2004 .......... 040076
(03-09-1711P). 2004, Daily Territorial. City of Tucson, City Hall, 255
West Alameda Street, Tucson,
Arizon 85701.
Pima ............. Unicorporated March 25, 2004, April 1, The Honorable Sharon Bronson, | July 1, 2004 ............ 040073
Areas (03—09—- 2004, Daily Territorial. Chair, Pima County Board of Su-
0698P). pervisors, 130 West Congress
Street, 11th Floor, Tucson, Ari-
zona 85701.
California:
Humboldt ....... City of Arcata February 10, 2004, Feb- The Honorable Robert Ornelas, | May 18, 2004 .......... 060061
(03—-09-0824P). ruary 17, 2004, Arcata Mayor, City of Arcata, 736 F
Eye. Street, Arcata, California 95521.
Los Angeles ... | City of Burbank ... | February 11, 2004, Feb- The Honorable Stacey Murphy, | May 19, 2004 .......... 065018
ruary 18, 2004, Burbank Mayor, City of Burbank, P.O. Box
Leader. 6459, Burbank, California 91510—
6459.
Los Angeles ... | City of Los Ange- | March 11, 2004, March 18, | The Honorable James K. Hahn, | June 17, 2004 ......... 060137
les (04-09— 2004, Los Angeles Mayor, City of Los Angeles, 200
0102P). Times. North Spring Street, Room 303,
Los Angeles, California 90012.
Placer ............ Unincorporated February 4, 2004, Feb- The Honorable Rex Bloomfield, | January 8, 2004 ...... 060239
Areas (03—09— ruary 11, 2004, The Chairman, Placer County, Board
1212P). Rocklin Placer Herald. of Supervisors, 175 Fulweiler Av-
enue, Auburn, California 95603.
Riverside ........ City of Moreno April 1, 2004, April 8, The Honorable Frank West, Mayor, | July 8, 2004 ............ 065074
Valley (04—09— 2004, Press—Enterprise. City of Moreno Valley, 14177
0122P). Frederick Street, Moreno Valley,
California 92552.
San Diego ...... City of Chula March 5, 2004, March 12, | The Honorable Stephen C. Padilla, | June 11, 2004 ......... 065021
Vista (03—-09- 2004, Chula Vista Star Mayor, City of Chula Vista, City
0900P). News. Hall, 276 Fourth Avenue, Chula
Vista, California 91910.
San Diego ...... City of Oceanside | April 1, 2004, April 8, The Honorable Terry Johnson, | July 8, 2004 ............ 060294
(04—-09-0309P). 2004, North County Mayor, City of Oceanside, 300
Times. North Coast Highway, Oceanside,
California 92054.
San Diego ...... City of San Diego | April 8, 2004, April 15, The Honorable Dick Murphy, Mayor, | July 15, 2004 .......... 060295
(04—-09-0108P). 2004, San Diego Daily City of San Diego, 202 C Street,
Transcript. 11th Floor, San Diego, California
92101.
San Diego ...... Unincorporated April 8, 2004, April 15, The Honorable Dianne Jacob, | July 15, 2004 .......... 060284
Areas (03-09- 2004, San Diego Union- Chairwoman, San Diego County
1209P). Tribune. Board of Supervisors, 1600 Pa-
cific Highway, San Diego, Cali-
fornia 92101.
Ventura .......... City of Simi Val- February 12, 2004, Feb- The Honorable Wiliam Davis, | January 30, 2004 .... 060421
ley (04-09- ruary 19, 2004, Ventura Mayor, City of Simi Valley, 2929
0234P). County Star. Tapo Canyon Road, Simi Valley,
California 93063-2199.
Colorado:
Adams ........... City of Brighton February 4, 2004, Feb- The Honorable Jan Pawlowski, | May 12, 2004 .......... 080004
(03-08-0621P). ruary 11, 2004, Brighton Mayor, City of Brighton, 22 South
Standard Blade. Fourth Avenue, Brighton, Colo-
rado 80601.
Adams ........... Unincorporated February 4, 2004, Feb- The Honorable Elaine T. Valente, | May 12, 2004 .......... 08001
Areas (03—08— ruary 11, 2004, Brighton Chair, Adams County Board of
0621P). Standard Blade. Commissioners, 450 South
Fourth Avenue, Brighton, Colo-
rado 80601.
Adams ........... Unincorporated February 6, 2004, Feb- The Honorable Elaine T. Valente, | May 14, 2004 .......... 08001

Areas (02—08-
398P).

ruary 13, 2004, Eastern
Colorado News.

Chair, Adams County Board of
Commissioners, 450 South
Fourth Avenue, Brighton, Colo-
rado 80601.
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Date and name of news-

State and county Log:st?r’llg.nd paper where notice was Chlegfeg:nat#ll\ﬁitgfflce Eﬁne]gt('j‘i’f?cg?é?] of ComNn;t.Jnlty
published
Arapahoe ....... City of Littleton March 11, 2004, March 18, | The Honorable John Ostermiller, | March 1, 2004 ......... 080017
(03—-08-0691P). 2004, Littleton Inde- Mayor, City of Littleton, 2255
pendent. West Berry Avenue, Littleton, Col-
orado 80165.
Douglas ......... Town of Parker February 19, 2004, Feb- The Honorable Gary Lasater, | May 27, 2004 .......... 080310
(04—08-0033P). ruary 26, 2004, Douglas Mayor, Town of Parker, 20120
County News Press. East Mainstreet, Parker, Colorado
80138.
El Paso .......... Unincorporated March 10, 2004, March 17, | The Honorable Chuck Brown, Chair, | June 16, 2004 ......... 080059
Areas (03—08— 2004, El Paso County El Paso County Board of Com-
0406P). News. missioners, 27 East Vermijo Ave-
nue, Colorado Springs, Colorado
80903-2208.
El Paso .......... Unincorporated March 17, 2004, March 24, | The Honorable Chuck Brown, Chair, | June 23, 2004 ......... 080059
Areas (03-08- 2004, El Paso County El Paso County Board of Com-
0449P). News. missioners, 27 East Vermijo Ave-
nue, Colorado Springs, Colorado
80903-2208.
El Paso .......... Unincorporated March 17, 2004, March 24, | The Honorable Chuck Brown, Chair, | June 23, 2004 ......... 080059
Areas (03—08— 2004, El Paso County El Paso County Board of Com-
0617P). News. missioners, 27 East Vermijo Ave-
nue, Colorado Springs, Colorado
80903-2208.
Jefferson ........ City of Lakewood | March 25, 2004, April 1, The Honorable Steve Burkholder, | July 1, 2004 ............ 085075
(03-08—-0305P). 2004, Lakewood Sen- Mayor, City of Lakewood, Lake-
tinel. wood Civic Center South, 480
South Allison Parkway, Lake-
wood, Colorado 80226.
Jefferson ........ Unincorporated February 25, 2004, March | The Honorable Michelle Lawrence, | June 2, 2004 ........... 080087
Areas (03— 3, 2004, Evergreen Can- Chairperson, Jefferson County
080479P). yon Courier. Board of Commissioners, 100
Jefferson County Parkway, Gold-
en, Colorado 80419-5550.
Jefferson ........ City of West- January 29, 2004, Feb- The Honorable Ed Moss, Mayor, | May 6, 2004 ............ 080008
minster (03— ruary 5, 2004, West- City of Westminster, 4800 West
08-0520P). minster Window. 92nd Avenue, Westminster, Colo-
rado 80031.
Hawaii:
Hawaii ............ Hawaii County February 12, 2004, Feb- The Honorable Harry Kim, Mayor, | January 20, 2004 .... 155166
(03-09-1531P). ruary 19, 2004, Hawaii Hawaii County, 25 Aupuni Street,
Tribune Herald. Hilo, Hawaii 96720.
Maui ............... Maui County (03— | March 25, 2004, April 1, The Honorable Alan M. Arawaka, | July 1, 2004 ............ 150003
09-0438P). 2004, Maui News. Mayor, Maui County, 200 South
High Street, Wailuku, Hawaii
96793-2155.
Utah: Sevier .......... City of Salina February 25, 2004, March | The Honorable Marilyn S. Ander- | June 2, 2004 ........... 490132
(04-08-0072P). 3, 2004, Richfield Reap- son, Mayor, City of Salina, P.O.
er. Box 69, Salina, Utah 84654.
Washington: King City of Bellevue February 26, 2004, March | The Honorable Connie Marshall, | June 3, 2004 ........... 530074

(03-10-0399P).

4, 2004, King County
Journal.

Mayor, City of Bellevue, P.O. Box
90012, Bellevue, Washington
98009-9012.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)
Dated: May 18, 2004.

Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

Federal Railroad Administration

49 CFR Part 232

[FRA Docket No. PB-9; Notice No. 22]

[FR Doc. 04-11760 Filed 5—24—-04; 8:45 am]

BILLING CODE 9110-11-P

RIN 2130-AB52

Brake System Safety Standards for
Freight and Other Non-Passenger
Trains and Equipment; End-of-Train

Devices

AGENCY: Federal Railroad
Administration (FRA), DOT.

DEPARTMENT OF TRANSPORTATION

schedule of civil penalties.

ACTION: Final rule; adjustment of

SUMMARY: This document amends the
schedule of civil penalties for violations

of part 232 to make it consistent with

the primary final rule in this proceeding
or with subsequent changes made in the

text of the regulation in response to
petitions for reconsideration. These
changes are technical amendments
made solely to the schedule of civil

penalties contained in appendix A to

part 232, are a statement of agency
policy, and are consistent with FRA’s



Federal Register/Vol.

69, No. 101/ Tuesday, May 25, 2004 /Rules and Regulations

29665

intent when issuing the final rule and
its response to petitions for
reconsideration in this proceeding. The
adjustments will enhance FRA'’s safety
enforcement program by ensuring that
the regulated community is fully aware
of its potential civil penalty liability and
by ensuring that appropriate civil
penalties are assessed when taking
enforcement actions.

DATES: Effective Date: The revision of
Appendix A to part 232 is effective May
25, 2004.

ADDRESSES: Any petition for
reconsideration should reference FRA
Docket No. PB-9, Notice No. 22, and be
submitted in triplicate to the FRA
Docket Clerk, Office of Chief Counsel,
RCC-10, 1120 Vermont Avenue, NW.,
Mail Stop 10, Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
James Wilson, FRA Office of Safety,
RRS-14, 1120 Vermont Avenue, NW.,
Stop 25, Washington, DC 20590
(telephone 202—-493-6259), or Thomas
Herrmann, Trial Attorney, Office of the
Chief Counsel, RCC-10, 1120 Vermont
Avenue, NW., Stop 10, Washington, DC
20590 (telephone 202-493-6053).
SUPPLEMENTARY INFORMATION:

Background

On January 17, 2001, FRA published
a final rule revising the Federal safety
standards governing braking systems
and equipment used in freight and other
non-passenger railroad train operations.
See 66 FR 4104-217. The effective date
of the final rule was May 31, 2001. See
66 FR 9906 (February 12, 2001) and 66
FR 29501 (May 31, 2001). The final rule
contained staggered implementation
dates with the majority of the rule
becoming applicable on April 1, 2004.
See 49 CFR 232.1(b) and 66 FR 4193. In
response to the final rule, FRA received
six petitions for reconsideration from
seven parties raising various issues
related to a number of the provisions
contained in the final rule.

On August 1, 2001, FRA published an
initial response to the petitions for
reconsideration of the final rule
addressing those issues raised in the
petitions related to the periodic
maintenance and testing requirements
prescribed in subpart D of the final rule.
See 66 FR 39683. FRA believed that it
was necessary to address these issues as
quickly as possible because the periodic
maintenance and testing requirements
prescribed in subpart D of the final rule
had a compliance date of August 1,
2001. Due to the complexity of some of
the issues raised in the petitions for
reconsideration on other provisions of
the final rule, FRA decided to address
the issues related to subpart D in its

initial response to the petitions and then
issue a follow-up response addressing
the issues pertaining to other portions of
the final rule. See id. On April 10, 2002,
FRA published its second response to
petitions for reconsideration addressing
all other outstanding issues raised in the
petitions for reconsideration. See 67 FR
17556—85.

This document amends the schedule
of civil penalties contained in appendix
A to part 232 to make it consistent with
the January 2001 final rule or with the
changes made in the text in response to
petitions for reconsideration. These
changes are technical adjustments or
corrections made solely to the schedule
of civil penalties contained in Appendix
A to part 232, are a statement of agency
policy, and are consistent with FRA’s
intent when issuing the final rule and
its response to petitions for
reconsideration in this proceeding. The
adjustments will enhance FRA’s safety
enforcement program by ensuring that
the regulated community is fully aware
of its potential civil penalty liability and
by ensuring appropriate civil penalties
are assessed when taking enforcement
actions.

Discussion of Corrections and
Modifications

This document is making six
corrections or adjustments to the
schedule of civil penalties contained in
Appendix A to part 232. First, the listed
civil penalties associated with § 232.205
are being corrected to reflect the
changes made to this section by FRA
second response to petitions for
reconsideration. In that response, a new
paragraph (b) was added to this section
to clarify the inspection requirements
related to the addition of solid blocks of
cars, and paragraph (f) of the section
was removed to avoid duplication. See
69 FR 17573-75, 17582. Thus, what
were paragraphs (b) through (e) of this
section in the January 2001 final rule are
now paragraphs (c) through (f).
However, the penalty schedule was
never modified to reflect these changes.
Consequently, FRA is correcting the
penalty schedule items for this section
to reflect the above-noted amendments.

Secondly, a typographical error in the
penalty schedule amount associated
with § 232.207(a) is also being corrected.
The January 2001 final rule showed the
civil penalty for a complete failure to
perform a Class IA brake test as $15,000.
See 66 FR 4212. This should have read
$5,000 and is being so corrected.

Third, the penalty schedule items
associated with the Class II brake test
provisions of § 232.209 are being
adjusted by adding a clarifying citation
for paragraph (d) of this section.

Paragraph (d) of this section requires the
performance of a Class I brake test on
any car added to a train via a Class II
brake test at the next forward location
where facilities are available for
performing such a test. The clarifying
adjustment directs the reader to the
footnote following the schedule of civil
penalties, which makes clear that the
penalties associated with the failure to
perform a proper Class I brake test
would be applicable in these instances.

Fourth, FRA is also amending the
penalty schedule items associated with
Class III brake tests requirements
contained in § 232.211. When issuing its
second response to petitions for
reconsideration of the final rule, FRA
added a paragraph (d) containing a
modified Class III brake test in those
instances where the continuity of a
train’s brake pipe is broken or
interrupted with the train otherwise
remaining unchanged. See 67 FR 17583.
However, at the time the provision was
added, no specific civil penalty was
associated to a violation of the new
provision. This document amends the
schedule of civil penalties by adding a
specific reference to paragraph (d) of
this section and assigns a certain civil
penalty consistent with a partial failure
to perform a Class III brake test.

Fifth, the items in the schedule
related to the extended haul train
provisions of § 232.213 are being
clarified to include a potential civil
penalty amount for the general
operation provision of paragraph (b) of
this section. This penalty is currently
applied to situations where an extended
haul train is operated outside the
restrictions contained in paragraph (a)
that are not otherwise specifically
covered by the penalties associated with
that paragraph. For example, this would
include such acts as exceeding the
allowable number of pick-ups or set-
outs with an extended haul train.

Finally, FRA is making corrections to
the penalty items associated with
§§232.213(a)(2)—(3), (5)(1), and (8), and
232.217(c). The items associated with
these sections direct the reader to
footnote (2) at the end of the schedule
of civil penalties. Because there is only
one footnote at the end of the penalty
schedule, the reference for the above-
noted provisions is being corrected to
cite to footnote (1).

General Information

As the amendments contained in this
document are minor corrections or
adjustments to the existing schedule of
civil penalties associated with part 232,
which constitutes a general statement of
agency policy relating potential civil
penalty assessment amounts, FRA is
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issuing this document as a final rule.
FRA views the amendments as technical
corrections to a general statement of
agency policy and not a substantive
rule. Consequently, FRA believes that,
pursuant to 5 U.S.C. 553(b)(3)(A) and
(B), this action is both exempted from
the requirement for prior public notice
and that good cause exists for finding
that prior public notice of this action is
unnecessary.

Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with Executive Order 12866
and DOT policies and procedures. The
modifications contained in this final
rule are not considered significant
because they are intended merely to
correct and adjust the schedule of civil
penalties associated with part 232
consistent with FRA’s intent when
publishing the primary final rule in this
proceeding on January 17, 2001. No
changes or modifications are being
made to any regulatory provision
contained in part 232. There is no
economic impact caused by the
corrections and clarifications contained
in this final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities. FRA certifies that this final rule
does not have a significant impact on a
substantial number of small entities.
Because the modifications contained in
this final rule merely correct and adjust
the schedule of civil penalties
associated with part 232 and because no
changes or modifications are being
made to any regulatory provision
contained in part 232, FRA has
concluded that there are no substantial
economic impacts on small units of
government, businesses, or other
organizations.

Paperwork Reduction Act

Because the modifications contained
in this final rule merely correct and
adjust the schedule of civil penalties
associated with part 232 and because no
changes or modifications are being
made to any regulatory provision
contained in part 232, this final rule
does not change any of the information
collection requirements contained in
part 232.

Environmental Impact

FRA has evaluated this final rule in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May

26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this document is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c) of FRA’s Procedures.

Federalism Implications

FRA believes it is in compliance with
Executive Order 13132. Because the
modifications contained in this final
rule merely correct and adjust the
schedule of civil penalties associated
with part 232 and because no changes
or modifications are being made to any
regulatory provision contained in part
232, this document will not have a
substantial effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
will not have federalism implications
that impose any direct compliance costs
on State and local governments.

Unfunded Mandates Reform Act of 1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. The statutory figure of
$100,000,000 has been adjusted upward
for inflation to $120,700,000. Because
the modifications contained in this final
rule merely correct and adjust the
schedule of civil penalties associated
with part 232 and because no changes
or modifications are being made to any

regulatory provision contained in part
232, this document will not result in the
expenditure, in the aggregate, of
$120,700,000 or more in any one year,
and thus preparation of such a
statement is not required.

Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any ““significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this final rule in accordance
with Executive Order 13211. Because
the modifications contained in this final
rule merely correct and adjust the
schedule of civil penalties associated
with part 232 and because no changes
or modifications are being made to any
regulatory provision contained in part
232, FRA has determined that this
document will not have a significant
adverse effect on the supply,
distribution, or use of energy.
Consequently, FRA has determined that
this regulatory action is not a
“significant energy action” within the
meaning of Executive Order 13211.

List of Subjects in 49 CFR Part 232

Penalties, Railroad power brakes,
Railroad safety.

Adoption of the Amendments

m For the reasons set forth in the
preamble, part 232 of chapter II, subtitle
B of title 49 of the Code of Federal
Regulations is amended to read as
follows:

PART 232—[AMENDED]

m 1. The authority citation for part 232 is
revised to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20301-20303, 20306, 21301—
21302, 21304; 28 U.S.C. 2461, note; 49 CFR
1.49 (c), (m).

m 2. Appendix A to part 232 is revised
to read as follows:
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APPENDIX A TO PART 232.—SCHEDULE OF CIVIL PENALTIES 1
: I Willful
Section Violation violation
Subpart A—General
232.15 Movement of power brake defects:
(a) Improper MOVEMENT, GENEIAI .......cc.eiiiiiiiiiiiie et s sre et sbe e 1 M
(11) Failure to make determinations and provide notification of en route defect ...........ccccceviiniiinennn. $2,500 $5,000
(D) Complete FAIIUIE 10 TAG ..oo.vietiiiiiiii ittt ettt et e e e bt e bt e et et nrneenean 2,500 5,000
(1) INSUFFICIENT TAG OF FTECOIT ...ttt st sbe e eb e sneeenees 1,000 2,000
(2), (4) IMproper remMOVAl O TAG .....eirieiiiiiii ettt e 2,000 4,000
(3) Failure to retain reCord Of TAG .......uiiuiiiiiiiie ittt 2,000 4,000
(C) IMproper 10adiNg OF PUIGING ...ceiuuiiiiiiieeitie et sttt sttt e e sae e bt este e e bt e saeeebeesabe e bt e sabeeeneesabeenbeeenbeeaneeenneas 2,500 5,000
(e) Improper placement of defective EQUIPMENT ......cc.coiiiiiiiiiie e e 2,500 5,000
232.19 Availability of records M M
Subpart B—General Requirements
232.103 All train brake systems:
(a)—(c), (h)—(i) Failure to meet general design reqUIreMENtS ...........cccooiiiiiiiiiiiie i 2,500 5,000
(d) Failure to have proper percentage of operative brakes from Class | brake test 5,000 7,500
(e) Operating with less than 85 percent operative brakes ............cocieiiiiiiiiieiiie e 5,000 7,500
(f) Improper use of car with inoperative or ineffective brakes ...........ccocooiiiiiiiiiniiiic e 2,500 5,000
(g) Improper display of piston travel ..........ccccoocveiiiiiinneennne. 2,500 5,000
(m) Failure to stop train with excess air flow or gradient 2,500 5,000
(n) Securement of unattended equipment: e | e
(1) Failure to apply sufficient number of hand brakes; failure to develop or implement procedure to
Verify NUMDET @PPLIEA ......oiiiiiii ittt re e 5,000 7,500
(2) Failure to initiate emergency 2,500 5,000
(3) Failure to apply hand brakes on [0COMOLIVES ........c.coiiiriiiiiiiiiiieiec et 2,500 5,000
(4) Failure to adopt or comply with procedures for securing unattended locomotive ............cccccoevrveenen. 5,000 7,500
(o) Improper adjustment of air regulating devices 2,500 5,000
(p) Failure to hold supervisors jointly responsible 2,500 5,000
232.105 Locomotives:
(a) Air brakes not in safe and suitable CONAIION ...........c.ooiiiiiiiii e 1,000-5,000 2,000-7,500
(b) Not equipped with proper hand or parking Brake ...........coceoiiiiiioieie e 5,000 7,500
(c)(1) Failure to inspect/repair hand or parking brake ... e 2,500 5,000
(2) Failure to properly stencil, tag, OF FECOIT .........cciiiiiiiiiiiie e e 2,000 4,000
(d) Excess leakage from equaliZing rESEIVOIN .........cocuiiiiiiiiiiiiie ettt 2,500 5,000
(e) Improper use of feed or regulating valve Braking ..o s 2,500 5,000
(f) Improper use of PaSSENGET POSITION ......cc.eiiiiiiiiiiiie bbb 2,500 5,000
(g) Brakes in operative CONAItION ..........ooiiiiiiiiiie ettt enees 2,500 5,000
232.107 Air sources/cold weather operations:
(a)(1), (2) Failure to adopt or comply with monitoring program for yard air SOUrces ...........cccecceevveeieenecennn. 5,000 7,500
(3) Failure to maintain records 2,500 5,000
(b) Failure to blow condensation ... 2,500 5,000
(C) Use of iImProper CHEMICAIS .........ooiuiiiiiiiie ettt ettt et e s b e e bt e st e e nbe e e e e sbeeenneas 5,000 7,500
(d) Failure to equip or drain Yard @ir FESEIVOIIS .......cceiiueriieiieeiieeiee et ee st e st sbe e b e e saeeseeesbeeebeesaeeenneas 2,500 5,000
(e) Failure to adopt or comply cold weather operating ProCeAUIES ............cccverireenireeneneese e 5,000 7,500
232.109 Dynamic brakes:
(a) Failure to provide INfOrmMation ............cooiiiiiiii e 5,000 7,500
(D) Failure 10 MAKE FEPAIIS ...ciiiiiieiiiiie ettt ettt et e e et e e e bt e e e ab e e e e bt e e e s s bt e e e anbeeessbeeesasbeeesnneeeesnneas 5,000 7,500
(C) Failure 10 ProPerly TaG ....ccviiiieeiieie ittt ettt st be e 2,500 5,000
(d) Failure to maintain reCord Of FEPAIN .......cceiiiiiiie e e et e e st e e s e e e e bt e e ernneeesnnneeeannees 2,000 4,000
(€) IMProper AEACHVATION ........oiiiiiiiiiiie ittt et a et esae e et e e s st e bt e saneebe e et e nneeeanees 2,500 5,000
(f) Improper use of locomotive as CoNtrolliNg UNIt ........c.c.iiiiiiiiiii e 2,500 5,000
(g) Locomotive not properly equipped with |nd|cator e eeeeeeeeeenheeeeeeeeaaateeeeeeeaaataneeeeeeaanntareeeeeeaannnnneeeeeeannnnee 2,500 5,000
(h) Rebuilt locomotive Not Properly EQUIPPEA .........iiiiiiiiieieee ettt neas 2,500 5,000
(j) Failure to adopt or comply with dynamic brake operating rules ..........ccoocveiiiiiiiiieiie e 5,000 7,500
(k) Failure to adopt or comply with training on operating ProCedUres ...........cccooerriiereeriieenie e 5,000 7,500
232.111 Train handling information:
(a) Failure to adopt and comply With ProCEAUIES ..........cccuiiiiiiiiiiieieciee e 5,000 7,500
(b) Failure to provide specific INfOrMAtioN ...........cociiiiiiiii s 2,500 5,000
Subpart C—Inspection and Testing Requirements
232.203 Training requirements:
(a) Failure to develop Or adOPt PrOGIamM ........cocuiiiiiiiierit ettt ettt ettt et sre e sr e et e e esnneeanees 7,500 11,000
(b)(1)—(9) Failure to address or comply with specific required item or provision of program .... 5,000 7,500
(c) Failure to adopt or comply with two-way EOT program ...........cccceceeeeeiireeniniicsenese e 5,000 7,500
(d) Failure to adopt or comply with retaining valve program ...........cccoeeiiiiiieiniene e 5,000 7,500
(e) Failure to maintain adequAate FECOMAS .........c.eiiiiiiiiiiieetee ettt s sb e saeeeneas 5,000 7,500
(f) Failure to adopt and comply with periodic assessment plan ..........cccooeiiiiiiiiiiine e 7,500 11,000
232.205 Class | brake test—initial terminal inspection:
(a) Complete failure to PErform INSPECLION ........cccviiiiriiiiiee e ()10,000 15,000
(c)(1)—(4), (6)—(8) Partial failure to perform inspection .. 5,000 7,500
(c)(5) Failure to properly adjust piston travel (per car) .. 2,500 5,000
(d) Failure to use carman WhEN FEQUIIEM ..........cccueieeiiiieeiiiieecieeeesee e e s seee e e eeeeesaeeeesseeeesneeessseeeeasneeesnnseeesnnnes 5,000 7,500
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APPENDIX A TO PART 232.—SCHEDULE OF CIVIL PENALTIES '—Continued

Section Violation v?glllellltfiuc:n

(e) Failure to provide proper NOfICAION .........cciiiiiiiiiiiiee e 2,500 5,000

(f) Failure to vOid COMPIESSEA @I .....ccueiiiiiiiiiiie ittt s bbbt sr e et s r e e sreeeneas 2,500 5,000
232.207 Class IA brake tests—1,000-mile inspection:

(a) Complete failure to Perform INSPECION ........cccviiiiriiiiii e (5,000 7,500

(b)(1)—(6) Partial failure to perform inspection .. 2,500 5,000

(c) Failure to properly designate [0CAtION ...........coouiiiiiiiiiiiie et st et 5,000 7,500

(c)(1) Failure to perform at designated 10CAtION ...........cocuiiiiiiiiiiii e 5,000 7,500

(c)(2) Failure to provide NOIfICAtION ........ccoiiiiiiiie ettt sae e e 2,500 5,000
232.209 Class Il brake tests—intermediate inspection:

(a) Complete failure to Perform INSPECHON .........coiiiiiiiiiieee et (1)5,000 7,500

(b)(1)—(5), (c) Partial failure to perform inspection ..... 2,500 5,000

(d) Failure to conduct Class | after Class Il pick-up M M
232.211 Class Il brake tests—trainline continuity inspection:

(a) Complete failure to perform inspection .............. 5,000 7,500

(b)(1)—(4), (c) Partial failure to perform inspection .. 2,500 5,000

(d) Failure to restore air PreSSUME @t FEA .........ccciiiriiiririirie ettt eesre e e sreeane e 2,500 2,500
232.213 Extended haul trains:

(a)(1) Failure to properly designate an extended haul train ... 5,000 7,500

(a)(2)—(3), (5)(i), (8) Failure to perform inspections U U

(a)(4) Failure to remove defective car (per car) ......... 2,000 4,000

(a)(5)(ii), (B) Failure to conduct inbound inspection 5,000 7,500

(a)(7) Failure to maintain record of defects (Per Car) ... 2,000 4,000

(b) Improper movement or use of extended haul train ...........ccceeeiii e 5,000 7,500
232.215 Transfer train brake tests:

(a) Failure to Perform INSPECLION ........coiiiiie e cceie e ee e e e e e e e et e e s s seeeeeneeeesneeeeanseeeennneeesnnseeeannens 5,000 7,500

(b) Failure to perform on €ars added ..o e 2,500 5,000
232.217 Train brake system tests conducted using yard air:

(2) Failure 10 USE SUITADIE TEVICE .......oiiiuiiiiieiii ettt ettt et e et e e ssb e e e snbe e e saneeeesnneas 2,500 5,000

(b) Improper connection Of @ir tESt AEVICE .......cccciieiiiiie e e e s e e esae e e snnreeesnees 5,000 7,500

(c) Failure to properly perform iNSPECHON ........c.coiiiiiiiiiiiie e e M M

(d) Failure to calibrate test device 2,500 5,000

(e) Failure to use accurate device 2,500 5,000
232.219 Double heading and helper service:

(a) Failure to perform inspection or inability to control brakes ..., 2,500 5,000

(b) Failure to make visual inspection 2,500 5,000

(c) Use of improper helper link device 2,500 5,000

Subpart D—Periodic Maintenance and Testing Requirements

232.303 General requirements:

(b)—(d) Failure to conduct inspection or test when car on repair traCk ..........ccccccceeercieesiceeesiieee e e 2,500 5,000

(e) Improper movement of equipment for tESHING .....c.ooociiiiiiii 2,500 5,000

(e)(1) Failure to properly tag equipment for MOVEMENT ........c.coiiiiiiiiiiii s 2,000 5,000

(e)(2)—(4) Failure to retain record or improper removal of tag or card ..........cccccceeriiiiieniiiiie i 2,000 4,000

(f) Failure to stencil or track test iNfOrmMation ...........oocuii e e enees 2,500 5,000
232.305 Repair track air brake tests:

(a) Failure to test in accord with required procedure 2,500 5,000

(b)—(d) Failure to perform test 2,500 5,000
232.307 Single car tests:

(a) Failure to test in accord with required ProCEAUIE ...........ociiiiiiiiiiiiie e 2,500 5,000

() (&) It IO T =T Co T o =Y o (o] g T =Y OSSR 2,500 5,000
232.309 Repair track air brake test and single car test equipment and devices:

(a)—(f) Failure to properly test or CalIDrate ............cooiiiiiiiiiiii s 2,500 5,000

Subpart E—End-of-Train Devices

232.403 Design standards for one-way devices:

(a)—(g) Failure to meet StaNdards ...........cooiiiiiiii e e 2,500 5,000
232.405 Design standards for two-way devices:

(a)—(i) Failure 1o meet StANAAIAS ..........c.oociiiiiiii e et 2,500 5,000
232.407 Operating requirements for two-way devices:

(b) Failure t0 @qUIP @ TrAIN ...c..oiiii e e e 5,000 7,500

[(o) L] o] o T=T g o TU o - 1= SRS 2,500 5,000

(f)(1) Failure of device to be armed and Operable ..o 5,000 7,500

(f)(2) Insufficient DAttEry Charge ........ooiiiiiiiiie ettt 2,500 5,000

(f)(3) Failure to activate the dEVICE ..o e 2,500 5,000

(9) Improper handling of en route failure, freight or other non-passenger ..........ccccoveeiieiniiieenecsee e, 5,000 7,500

(h) Improper handling of en route failure, PaSSENGEr ..ot 5,000 7,500
232.409 Inspection and testing of devices:

(a) Failure to have UNIQUE COOE ........oc.oiiiiiiiiiie et st 2,500 5,000

(b) Failure to compare quantitative values .... 2,500 5,000

(c) Failure to test emergency capability ........ 5,000 7,500

(d) Failure to properly CAlDIAtE .........oceiiiiiiiiie ettt 2,500 5,000
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APPENDIX A TO PART 232.—SCHEDULE OF CIVIL PENALTIES '—Continued
. o Willful
Section Violation violation
Subpart F—Introduction of New Brake System Technology
232.503 Process to introduce new technology:
(b) Failure to obtain FRA @PPrOVA ........ccciiiiiiiieiie ettt st st 10,000 15,000
232.505 Pre-revenue service acceptance testing plan:
(a) Failure to obtain FRA @PPrOVA ........ccciiiiiiiiieiie ittt 5,000 7,500
(b) Failure to comply With PIAN .....co.eiiiiieee et sttt et st se e sneeeneas 2,500 5,000
(f) Failure to test previously used teChNOIOGY .........ccciiiiiiiiiiiiiiie e 5,000 7,500

1A penalty may be assessed against an individual only for a willful violation. Generally, when two or more violations of these regulations are
discovered with respect to a single unit of equipment that is placed or continued in service by a railroad, the appropriate penalties set forth above
are aggregated up to a maximum of $11,000 per day. An exception to this rule is the $15,000 penalty for willful violation of § 232.503 (failure to
get FRA approval before introducing new technology) with respect to a single unit of equipment; if the unit has additional violative conditions, the
penalty may routinely be aggregated to $15,000. Although the penalties listed for failure to perform the brake inspections and tests under
§232.205 through §232.209 may be assessed for each train that is not properly inspected, failure to perform any of the inspections and tests re-
quired under those sections will be treated as a violation separate and distinct from, and in addition to, any substantive violative conditions found
on the equipment contained in the train consist. Moreover, the Administrator reserves the right to assess a penalty of up to $22,000 for any viola-
tion where circumstances warrant. See 49 CFR part 209, appendix A.

Failure to observe any condition for movement of defective equipment set forth in §232.15(a) will deprive the railroad of the benefit of the
movement-for-repair provision and make the railroad and any responsible individuals liable for penalty under the particular regulatory section(s)
concerning the substantive defect(s) present on the equipment at the time of movement.

Failure to provide any of the records or plans required by this part pursuant to §232.19 will be considered a failure to maintain or develop the
record or plan and will make the railroad liable for penalty under the particular regulatory section(s) concerning the retention or creation of the

document involved.

Failure to properly perform any of the inspections specifically referenced in §232.209, §232.213, and §232.217 may be assessed under each
section of this part or this chapter, or both, that contains the requirements for performing the referenced inspection.

Issued in Washington, DC, on May 18,
2004.

Allan Rutter,

Federal Railroad Administrator.

[FR Doc. 04-11696 Filed 5-24—04; 8:45 am]|
BILLING CODE 4910-06—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AT64

Withdrawal of Regulations Governing
Incidental Take Permit Revocation

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), withdraw the
regulations in part 17 of title 50 of the
Code of Federal Regulations (CFR)
regarding the revocation of incidental
take permits issued under the authority
of the Endangered Species Act (ESA).
On December 11, 2003, the U.S. District
Court for the District of Columbia in
Spirit of the Sage Council v. Norton,
Civil Action No. 98-1873 (D.D.C.),
invalidated 50 CFR 17.22(b)(8) and
17.32(b)(8), the regulations addressing
Service authority to revoke incidental
take permits under certain
circumstances. The court ruled that we
did not follow the public notice and
comment procedures required by the
Administrative Procedure Act (APA).

This rule affects only 50 CFR 17.22(b)(8)
and 17.32(b)(8). In the Proposed Rules
section of today’s Federal Register is a
rulemaking proposal to reestablish the
provisions of 50 CFR 17.22(b)(8) and
17.32(b)(8).

DATES: This rule is effective May 25,
2004.

ADDRESSES: The complete file for this
rule is available, by appointment,
during normal business hours, at 4401
North Fairfax Drive, Room 420,
Arlington, VA 22203. You may call 703/
358-2171 to make an appointment to
view the files.

FOR FURTHER INFORMATION CONTACT: Rick
Sayers, Chief, Branch of Consultation
and Habitat Conservation Planning, at
4401 North Fairfax Drive, Room 420,
Arlington, VA 22203 (Telephone 703/
358-2106, Facsimile 703/358—1735).

SUPPLEMENTARY INFORMATION: This rule
applies to the U.S. Fish and Wildlife
Service only. Therefore, the use of the
terms ‘“‘Service” and ‘“we’’ in this notice
refers exclusively to the U.S. Fish and
Wildlife Service.

This rule applies only to 50 CFR
17.22(b)(8) and 17.32(b)(8), which
pertain to revocation of incidental take
permits. Regulations in 50 CFR 17.22(c)
and 17.32(c) that pertain to Safe Harbor
Agreements (SHAs) and in 50 CFR
17.22(d) and 17.32(d) that pertain to
Candidate Conservation Agreements
with Assurances (CCAAs) are not
affected by this final rule.

Background

On June 12, 1997 (62 FR 32189), we
published proposed revisions to our
general permitting regulations in 50 CFR
part 13 to identify the situations in
which permit provisions in part 13
would not apply to individual
incidental take permits. On June 17,
1999 (64 FR 32706), we published final
regulations that included a provision,
hereafter referred to as the Permit
Revocation Rule, that described
circumstances under which incidental
take permits could be revoked. The
Permit Revocation Rule, which was
codified at 50 CFR 17.22(b)(8)
(endangered species) and 17.32(b)(8)
(threatened species), provided that an
incidental take permit “may not be
revoked * * * unless continuation of
the permitted activity would be
inconsistent with the criterion set forth
in 16 U.S.C. 1539(a)(2)(B)(iv) and the
inconsistency has not been remedied in
a timely fashion.” The criterion in 16
U.S.C. 1539(a)(2)(B)(iv)—that “‘the
taking will not appreciably reduce the
likelihood of the survival and recovery
of the species in the wild”—is
substantially identical to the definition
of “jeopardize the continued existence
of” in the joint Department of the
Interior/Department of Commerce
regulations implementing section 7 of
the Endangered Species Act (50 CFR
402.02). In essence, the Permit
Revocation Rule authorized the Service
to revoke an incidental take permit if
continuation of the permitted activity
would jeopardize the continued
existence of the listed species and the
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jeopardy situation is not remedied in a
timely fashion. On September 30, 1999
(64 FR 52676), we published a
correction to the regulations
promulgated in our June 17, 1999 (64 FR
32706), final rule; however, the
correction was not associated with
permit revocation.

On February 11, 2000 (65 FR 6916),
we published a request for additional
public comment on specific regulatory
changes included in the June 17, 1999
(64 FR 32706), final rule, including the
Permit Revocation Rule. Based on our
review of the comments we received in
response to the February 11, 2000 (65
FR 6916), request for comments, we
published a notice on January 22, 2001
(66 FR 6483), that affirmed the
provisions of the June 17, 1999 (64 FR
32706), final rule, including the Permit
Revocation Rule.

The plaintiffs in Spirit of the Sage
Council v. Norton, Civil Action No. 98—
1873 (D.D.C.), challenged the validity of
the Permit Revocation Rule. On
December 11, 2003, the court ruled that
the public notice and comment
procedures followed by the Service
when promulgating the Permit
Revocation Rule were in violation of the
APA. The court vacated and remanded
the Permit Revocation Rule to the
Service for further consideration
consistent with section 553 of the APA.
In compliance with the court’s order, we
therefore withdraw the Permit
Revocation Rule (50 CFR 17.22(b)(8) and
17.32(b)(8)).

Effective Date

In accordance with 5 U.S.C. 553(d)(3),
we find good cause to make this rule
effective upon publication. Moreover, in
accordance with 5 U.S.C. 553(b)(3)(B),
we find good cause that notice and
public procedure for this rulemaking
action are impracticable, unnecessary,
or contrary to the public interest. We
must remove the text identified in this
rule from 50 CFR 17 because the
December 11, 2003, court order in Spirit
of the Sage Council v. Norton, Civil
Action No. 98-1873 (D.D.C.) vacated
this text.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m For the reasons set out in the preamble,
we amend title 50, chapter I, subchapter
B of the Code of Federal Regulations, as

set forth below.

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

§17.22 [Amended]

m 2. Amend § 17.22 by removing
paragraph (b)(8).

§17.32 [Amended]

m 3. Amend § 17.32 by removing
paragraph (b)(8).

Dated: April 12, 2004.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 04-11740 Filed 5-24-04; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; I.D.
051804B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Rock Sole in the
Bering Sea and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Apportionment of reserve;
request for comments.

SUMMARY: NMFS apportions amounts of
the non-specified reserve of groundfish
in the Bering Sea and Aleutian Islands
management area (BSAI) to rock sole.
This action is necessary to account for
previous harvest of the total allowable
catch (TAC). It is intended to promote
the goals and objectives of the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMP).

DATES: Effective May 25, 2004.
Comments must be received no later
than 4:30 p.m., Alaska local time, June
8, 2004.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

® Mail: P.O. Box 21668, Juneau, AK
99802-1668;

® Hand Delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK;

® [Fax: 907-586—7557;

® E-mail: bsairel04 1@noaa.gov
Include in the subject line of the e-mail
comment the document identifier:
bsairel04 1; or

® Webform at the Federal
eRulemaking Portal:
http:www.regulations.gov. Follow the
instructions at that site for submitting
comments.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the FMP prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The Administrator, Alaska Region,
NMFS, has determined that the initial
TAC for rock sole in the BSAI, specified
in the final 2004 harvest specifications
(69 FR 9242, February 27, 2004) needs
to be supplemented from the non-
specified reserve in order to continue
operations and account for prior
harvest.

Therefore, in accordance with
§679.20(b)(3), NMFS proposes to
apportion 3,075 metric tons from the
non-specified reserve to the rock sole
initial TAC in the BSAI These proposed
apportionments are consistent with
§679.20(b)(1)(ii) and do not result in
overfishing of a target species because
the revised initial TAC is equal to or
less than the specification of the
acceptable biological catch (69 FR 9242,
February 27, 2004).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and 679.20 (b)(3)(iii)(A)
as such a requirement is impracticable
and contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent the agency from
responding to the most recent fisheries
data in a timely fashion and would
delay the apportionment of the reserves
to the rock sole fishery, thus preventing
full utilization of the TAC of rock sole,
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cause disruption to the industry and The AA also finds good cause to This action is required by 50 CFR
potential economic harm through waive the 30—day delay in the effective ~ 679.20 and is exempt from review under
unnecessary discards. This action will date of this action under 5 U.S.C. Executive Order 12866.
allow for the orderly conduct and 553(d)(3). This finding is based upon Authority: 16 U.S.C. 1801, ef seq.
efficient operation of the BSAI the reasons provided above for waiver of Dated: Mav 19. 200
groundfish fishery. NMFS was unable to  Prior notice and opportunity for public ated vay '
. . .. . comment. Bruce C. Morehead,
publish a notice providing time for

Under §679.20(b)(3)(iii), interested Acting Director, Office of Sustainable
persons are invited to submit written Fisheries, National Marine Fisheries Service.

comments on this action (see [FR Doc. 04-11799 Filed 5-24-04; 8:45 am)]
ADDRESSES) until June 8, 2004. BILLING CODE 3510-22-S

public comment because the most
recent, relevant data only became
available as of May 4, 2004.
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Proposed Rules

Federal Register
Vol. 69, No. 101

Tuesday, May 25, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989

[Docket No. FV04-989-610 REVIEW]
Raisins Produced From Grapes Grown
in California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of regulatory review and
request for comments.

SUMMARY: This document announces
that the Agricultural Marketing Service
(AMS) plans to review Marketing Order
No. 989 for raisins produced from
grapes grown in California, under
criteria contained in section 610 of the
Regulatory Flexibility Act (RFA).
DATES: Written comments on this notice
must be received by July 23, 2004.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this notice of review.
Comments must be sent to the Docket
Clerk, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
E-mail: moab.docketclerk@usda.gov or
http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
may be viewed at http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Martin Engeler, Assistant Regional
Manager, or Maureen T. Pello, Senior
Marketing Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno, CA
93721; telephone: (559) 487-5901; Fax:
(559) 487-5906; E-mail:
Martin.Engeler@usda.gov or
Maureen.Pello@usda.gov; or George

Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491; Fax: (202)
720-8938; or E-mail:
George.Kelhart@usda.gov.

SUPPLEMENTARY INFORMATION: Marketing
Order No. 989, as amended (7 CFR part
989), regulates the handling of raisins
produced from grapes grown in
California. The marketing order is
effective under the Agricultural
Marketing Agreement Act of 1937
(AMAA), as amended (7 U.S.C. 601—
674).

AMS initially published in the
Federal Register (63 FR 8014; February
18, 1999), its plan to review certain
regulations, including Marketing Order
No. 989, under criteria contained in
section 610 of the Regulatory Flexibility
Act (RFA; 5 U.S.C. 601-612). Updated
plans were published in the Federal
Register on January 4, 2002 (67 FR 525),
and again on August 14, 2003 (68 FR
48574). Because many AMS regulations
impact small entities, AMS has decided,
as a matter of policy, to review certain
regulations which, although they may
not meet the threshold requirement
under section 610 of the RFA, warrant
review.

The purpose of the review will be to
determine whether the marketing order
for raisins produced from grapes grown
in California should be continued
without change, amended, or rescinded
(consistent with the objectives of the
AMAA) to minimize the impacts on
small entities. In conducting this
review, AMS will consider the
following factors: (1) The continued
need for the marketing order; (2) the
nature of complaints or comments
received from the public concerning the
marketing order; (3) the complexity of
the marketing order; (4) the extent to
which the marketing order overlaps,
duplicates, or conflicts with other
Federal rules, and, to the extent feasible,
with State and local governmental rules;
and (5) the length of time since the
marketing order has been evaluated or
the degree to which technology,
economic conditions, or other factors
have changed in the area affected by the
marketing order.

Written comments, views, opinions,
and other information regarding the

raisin marketing order’s impact on small
businesses are invited.

Dated: May 19, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-11742 Filed 5-24—04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket Nos. 2002—CE—05-AD and 2002-
CE-57-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 401, 401A,
401B, 402, 402A, 402B, 402C, 411,
411A, and 414A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Proposed rules; Withdrawal.

SUMMARY: This document withdraws
two notices of proposed rulemaking
(NPRMs) that would have applied to
Cessna Aircraft Company (Cessna)
Models 401, 401A, 401B, 402, 402A,
402B, 402G, 411, 411A, and 414A
airplanes. The proposed ADs would
have superseded existing ADs and
would have required you to repetitively
inspect the wing spar caps of all
airplanes for fatigue cracks and repair or
replace as necessary and incorporate a
spar strap modification on each wing
spar on certain airplanes. The FAA has
decided not to issue the new ADs as
proposed. We will propose ADs after
alternative solutions are developed.

ADDRESSES: You may view the AD
dockets at FAA, Central Region, Office
of the Regional Counsel, Attention:
Rules Docket No. 2002—CE-05—AD or
Rules Docket No. 2002—-CE-57—-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106. Office hours are 8 a.m.
to 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Paul
Nguyen, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946—4125; facsimile:
(316) 946—4107.
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SUPPLEMENTARY INFORMATION:

Discussion

What action has FAA taken to date?
We issued proposals to amend part 39
of the Federal Aviation Regulations (14
CFR part 39) to include two ADs that
would apply to Cessna Models 401,
401A, 401B, 402, 402A, 402B, 402C,
411, and 411A, 414A airplanes. These
proposals (Docket Nos. 2002—CE-05—-AD
and 2002—CE-57—AD) were published
in the Federal Register as notices of
proposed rulemaking (NPRMs) on May
15, 2003 (68 FR 26239 and 68 FR
26244). The NPRMs proposed the
following:

¢ Docket No. 2002—-CE-05—-AD:
applies to Cessna Models 401, 401A,
401B, 402, 402A, 402B, 411, and 411A
airplanes and proposed to supersede AD
79-10-15 R2 with a new AD that would
require one of the following (depending
on the aircraft configuration):

—For airplanes that do not incorporate one
of the specified Cessna Service Kits:
Repetitively inspect the wing spar caps for
fatigue cracks and repair or replace the
wing spar caps as necessary and
incorporate a spar strap modification on
each wing spar; or

—For airplanes that incorporate one of the
specified Cessna Service Kits: Repetitively
inspect the wing spar caps for fatigue
cracks and repair or replace the wing spar
caps as necessary.

¢ Docket No. 2002—CE-57—-AD:
applies to Cessna Models 402C and
414A airplanes and proposed to
supersede AD 2000-23—-01 with a new
AD that would require you to:
—Inspect the wing spar caps for fatigue

cracks;

—Repair or replace the wing spar caps
as necessary; and

—Incorporate a spar strap modification
on each wing spar.

Was the public invited to comment?
The FAA invited interested persons to
participate in the making of these
amendments during the original 75-day
comment periods. We extended the
comment periods for another 30 days
and then reopened the comment periods
for another 60 days. We received
numerous comments on the NPRMs.

In addition, we held a public meeting
on March 3 and 4, 2004, in Herndon,
Virginia. The public meeting allowed an
open flow of communication among the
FAA, the public, and industry on issues
related to the NPRMs.

What is FAA’s determination of the
best course of action? After analyzing all
information related to this subject, the
FAA has decided not to issue the ADs
as proposed. We have determined that
the best way to address the unsafe
condition is for FAA, the public, and

industry to develop alternative solutions
to address the unsafe condition. We will
repropose ADs after alternative
solutions are developed.

Future Action

Does this mean the FAA cannot take
regulatory action in the future? No.
Withdrawal of these NPRMs does not
prevent us from issuing other regulatory
action in the future, and it does not
commit us to any future action. In fact,
we plan to propose and issue further
rulemaking on this subject after
alternative solutions are identified and
developed. We fully expect one of the
options in such a proposed action
would be the incorporation of the
Cessna service information and
repetitive inspections with appropriate
compliance schedules.

How can I be part of the solution? The
FAA, the public, and industry need to
continue the discussion on this issue.
The FAA is planning a second public
meeting. Details of this meeting will be
published in the Federal Register and
made available on the Internet.

Regulatory Impact

Does this AD involve a significant rule
or regulatory action? Since this action
only withdraws two proposed ADs, it is
not an AD and, therefore, is not covered
under Executive Order 12866, the
Regulatory Flexibility Act, or DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, FAA withdraws the
following notices of proposed
rulemaking:

¢ Docket No. 2002—CE-05—-AD, which
was published in the Federal Register
on May 15, 2003 (68 FR 26239); and

e Docket No. 2002—-CE-57—AD, which
was published in the Federal Register
on May 15, 2003 (68 FR 26244).

Issued in Kansas City, Missouri, on May
18, 2004.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-11705 Filed 5-24—-04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106590-00; REG—138499-02]
RIN 1545—-AX95; RIN 1545-BB05

Depreciation of MACRS Property That
Is Acquired in a Like-Kind Exchange or
as a Result of an Involuntary
Conversion; Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of public hearing
on proposed rulemaking.

SUMMARY: This document relates to a
cancellation of a public hearing for
proposed regulations that provide
guidance on how to depreciate MACRS
property acquired in a like-kind
exchange under section 1031 or as a
result of an involuntary conversion
under section 1033 when both the
acquired and relinquished property are
subject to MACRS in the hands of the
acquiring taxpayer.

DATES: The public hearing originally
scheduled for June 3, 2004, at 10 a.m.,
is cancelled.

FOR FURTHER INFORMATION CONTACT:
Robin R. Jones of the Publications and
Regulations Branch, Legal Processing
Division at (202) 622—-7180 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Monday, March 1,
2004 (69 FR 9560), announced that a
public hearing was scheduled for June
3, 2004, at 10 a.m., in the auditorium.
The subject of the public hearing is
proposed regulations under section 168
of the Internal Revenue Code. The
public comment period for these
regulations expired on June 1, 2004. The
outlines of oral comments were due on
May 13, 2004.

The notice of proposed rulemaking
and notice of public hearing instructed
those who are interested in testifying at
the public hearing to submit an outline
of the topics to be addressed. As of
Wednesday, May 19, 2004, no one has
requested to speak. Therefore, the
public hearing scheduled for June 3,
2004, is cancelled.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedure and
Administration).

[FR Doc. 04-11809 Filed 5—-24—04; 8:45 am]|
BILLING CODE 4830-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD166-3111; FRL-7666-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Control of VOC Emissions
From AIM Coatings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Maryland. This revision pertains to the
control of volatile organic compound
(VOC) emissions from architectural and
industrial maintenance (AIM) coatings.

DATES: Written comments must be
received on or before June 24, 2004.

ADDRESSES: Submit your comments,
identified by MD166—3111 by one of the
following methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: morris.makeba@epa.gov.

C. Mail: Makeba Morris, Chief, Air
Quality Planning Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. MD166-3111. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you

submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On March
19, 2004, the Maryland Department of
the Environment (MDE) submitted a
revision to its State Implementation
Plan (SIP). The SIP revision consists of
COMAR 26.11.33 Architectural Coatings
which pertains to the control of VOC
emissions from AIM coatings (the AIM
Rule).

I. Background

In December 1999, EPA identified
emission reduction shortfalls in several
one-hour ozone nonattainment areas in
the Ozone Transport Region (OTR) and
required those areas to address the
shortfalls. The Ozone Transport
Commission (OTC) developed model
rules of control measures for a number
of source categories. The OTC AIM
coatings model rule was based on the
existing rules developed by the
California Air Resources Board, which
were analyzed and modified by the OTC
workgroup to address VOC reduction
needs in the OTR. The standards and
requirements contained in Maryland’s
AIM coatings rule are consistent with
the OTC model rule.

II. Summary of SIP Revision

The Maryland AIM Rule applies to
any person who supplies, sells, offers
for sale, or manufactures any AIM
coating for the use in Maryland; as well
as a person who applies or solicits the
application of any AIM coating within
Maryland. The rule does not apply to
the following: (1) Any AIM coating that
is sold or manufactured for use outside
of Maryland, or for shipment to other

manufacturers for reformulation or
repackaging; (2) any aerosol coating
product; or (3) any architectural coating
that is sold in a container with a volume
of one liter (1.057 quarts) or less. The
rule sets specific VOC content limits, in
grams per liter, for AIM coating
categories with a compliance date of
January 1, 2005. Manufacturers would
ensure compliance with the limits by
reformulating coatings and substituting
coatings with compliant coatings that
are already in the market. The rule
contains VOC content requirements for
a wide variety of field-applied coatings,
including graphic art coatings, lacquers,
primers and stains. The rule also
contains administrative requirements
for labeling and reporting. There are a
number of test methods that would be
used to demonstrate compliance with
this rule. Some of these test methods
include those promulgated by EPA and
South Coast Air Quality Management
District of California. The test methods
used to test coatings must be the most
current approved method at the time
testing is performed. In addition, the
rule includes good faith efforts to be
used by a retailer in safeguarding
against the sale of a non-compliant
product, in the course of business,
ensure that the products meet the
applicable State requirements.

III. Proposed Action

EPA is proposing to approve COMAR
26.11.33 for the control of VOC
emission from AIM Coatings submitted
on March 19, 2004. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
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under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

This proposed rule pertaining to
Maryland’s AIM rule does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection,
Intergovernmental relations, Ozone,
Reporting and recordkeeping

requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 18, 2004.
Richard J. Kampf,
Acting Regional Administrator, Region III.
[FR Doc. 04-11773 Filed 5—24—-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[VA141-5075b; FRL-7666—-6]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants;
Commonwealth of Virginia; Control of
Emissions From Existing Commercial/
Industrial Incineration (CISWI) Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
commercial and industrial solid waste
incinerator 111(d)/129 plan (the “plan”)
submitted by the Virginia Department or
Environmental Quality (DEQ). The plan
was submitted to EPA by the DEQ on
September 8, 2003, and supplemental
information on August 11, and
September 30, 2003, and April 6, 2004.
In the “Final Rules” section of this
Federal Register, EPA is approving the
Commonwealth of Virginia’s CISWI
plan submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
action and anticipate no adverse
comments. A more detailed description
of the state submittal and EPA’s
evaluation are included in a Technical
Support Document (TSD) prepared in
support of this rulemaking action. A
copy of the TSD is available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
document. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be

addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by June 24, 2004.

ADDRESSES: Submit your comments,
identified by VA141-5075 by one of the
following methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: wilkie.walter@epa.gov.

C. Mail: Walter Wilkie, Chief, Air
Quality Analysis Branch, Mailcode
3AP22, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. VA141-5075. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Air Protection Division,
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U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale, P.E., at (215) 814—
2190, or by e-mail at
topsale.jim@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the ‘“Rules and Regulations”
section of this Federal Register
publication. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: May 18, 2004.
Richard J. Kampf,
Acting Regional Administrator, Region III.
[FR Doc. 04-11772 Filed 5-24-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 43 and 63
[IB Docket No. 04—112; FCC No. 04-70]

Reporting Requirements for U.S.
Providers of International
Telecommunications Services

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document is a summary
of the Notice of Proposed Rulemaking
adopted by the Commission in this
proceeding. The Commission seeks
comment on the continued need for
traffic and revenue reports and
facilities-use reports and on proposals
that simplify and the reports that
carriers must file. The Commission also
seeks comment of the elimination of
requirement that international telegraph
carriers file their contracts with their
foreign correspondents.

DATES: Comments are due to be filed by
July 26, 2004, and reply comments are
due to be filed by August 23, 2004.
OMB, the general public, and other
Federal agencies are invited to comment
on the information collection
requirements on or before July 26, 2004.
FOR FURTHER INFORMATION CONTACT:
David Krech or John Copes, Policy

Division, International Bureau, (202)
418-1460. For information concerning
the information collection(s) contained
in this document, contact Judith B.
Herman at 202—418-0214, or via the
Internet at JudithB.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in IB Docket No.
04-112, FCC 04-70, adopted March 24,
2004. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room CY-
A257), 445 12th Street, SW.
Washington, DC 20554. The document
is also available for download over the
Internet at http://hraunfoss.fcc.gov/
edocs_public/attachmatch/FCC-04-
70.pdf. The complete text may also be
purchased from the Commission’s copy
contractor, Qualex International, in
person at 445 12th Street, SW., Room
CY-B402, Washington, DC. 20554, via
telephone at (202) 863—2893, via
facsimile at (202) 863—2898, or via e-
mail at qualexint@aol.com. This Notice
of Proposed Rulemaking (NPRM)
contains proposed new or modified
information collections subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-3. It will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
modified information collections
contained in this proceeding.

Summary of Notice of Proposed
Rulemaking

On March 24, 2004, the Commission
adopted a Notice of Proposed
Rulemaking in the Matter of Reporting
Requirements for U.S. Providers of
International Telecommunications
Services; Amendment of Part 43 of the
Commission’s Rule (NPRM). In the
NPRM, the Commission undertakes a
comprehensive review of the reporting
requirements to which carriers
providing U.S. international services are
subject under part 43 of the rules. The
NPRM seeks comment on changes to
simplify the reporting requirements and
to ensure the usefulness of the data
collected by the Commission.

The NPRM seeks comment on
whether to retain the annual traffic and
revenue reporting requirements.
Currently, § 43.61(a) requires
international telecommunications
carriers to file annual reports setting
forth their traffic and revenues for each
international service they provide.
Section 43.82 of the Commission’s rules
requires facilities-based U.S.

international telecommunications
carriers to file annual circuit-status
reports that detail, as of December 31st
each year, the number of circuits they
own or lease to each country they serve
and the services for which they use each
such circuit. The NPRM seeks comment
on whether to retain the §43.53
telegraph carrier report.

The NPRM tentatively concludes that
the §43.61 traffic and revenue reports
and the § 43.82 circuit-status reports
continue to be needed and proposes to
retain them. The NPRM, however,
proposes certain simplifications to
lessen the burden on the carries of filing
the reports and, in a few cases, proposes
to expand the information carriers are
required to file to make the reports more
useful under current conditions in the
international telecommunications
market.

The NPRM proposes a number of
ways to simplify the § 43.61 traffic and
revenue reports and § 43.82 circuit-
status report. For example, the NPRM
proposes to eliminate the current
requirement in the annual traffic and
revenue report that carriers file the
number of messages they carry to and
from the foreign countries they serve,
requiring only that they continue to
report the number of minutes they
handle and the amount of revenues
associated with those minutes. Second,
the NPRM proposes to eliminate the
current requirement that carriers file
traffic and revenue information or
circuit-status information for services
they offer between the U.S. Mainland
and offshore U.S. points such as Hawaii
and Puerto Rico or traffic carried
between two such offshore U.S. points.
Third, the NPRM proposes to establish
a $5 million annual revenue threshold
for reporting U.S. international resale
telephone services. That is, U.S. carriers
that provide international telephone
service on a resale basis do not have to
file an annual traffic and revenue report
unless their annual resale revenues
exceed $5 million. Similarly, the NPRM
proposes to implement a $5 million
annual revenue threshold also for
“miscellaneous’ international services,
i.e., services other than international
telephone service. The NPRM includes
a staff proposal that recommends a
number of ways to simplify the
information that international carriers
must report on covered services. The
staff proposal is available for download
over the Internet at http://
hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-04-70A1.pdf.

The NPRM also seeks comment on the
need to retain the §43.61(b) and
§43.61(c) quarterly traffic and revenue
reports. If the Commission ultimately
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concludes that it should retain the
quarterly reports, the simplifications
proposed for the annual traffic and
revenue reports would apply to the
retained quarterly reports as well.

The NPRM proposes to require all
carriers that own international
transmission facilities to file the annual
circuit-status reports. At present, only
common-carrier service providers are
required to file circuit-status
information. The NPRM proposes to
require owners of non-common-carrier
international transmission facilities also
to file. Since the circuit-status report
was adopted, the mix of common-carrier
and non-common-carrier international
transmission facilities has shifted so
that currently common-carrier facilities
represent less than 10 percent of all
international transmission facilities. To
keep the Commission informed about
the availability and usage of
international transmission facilities, it
will be necessary for it to have
information on both common-carrier
and non-common-carrier facilities.

The NPRM also proposes to eliminate
the § 43.53 telegraph carriers reporting
requirement. The NPRM notes that
international telegraph services have
sharply declined in importance and that
no useful purpose would be served by
requiring such carriers to file their
overseas contracts.

Procedural Matters

Initial Paperwork Reduction Act
Analysis

This NPRM contained proposed new
information collections. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget (OMB) to
comment on the information
collection(s) contained in this NPRM, as
required by the Paperwork Reduction
Act (PRA) of 1995, Public Law 104-13.
Public and agency comments are due
July 26, 2004. PRA comments should
address: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: 3060-0106.

Title: Section 43.61—Reports of
Overseas Telecommunications Traffic.

Form No.: Not Applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Businesses or other for-
profit entities.

Number of Respondents: 134.

Estimated Time Per Response: 18
hours.

Frequency of Response: Quarterly,
Annual, on occasion.

Total Annual Burden: 2412 hours.

Total Annual Costs: $216,524.

Needs and Uses: The information will
be used by the Commission staff for
international planning, facility
authorization, monitoring emerging
developments in communications
services, analyzing market structures,
tracking the balance of payments in
international communications services,
and market analysis purposes. The
reported data enables the Commission
to fulfill its regulatory responsibilities.

OMB Control Number: 3060—-0572.

Title: Filing Manual for Annual
International Circuit Status Reports.

Form No.: Not Applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business and other for-
profit entities.

Number of Respondents: 138.

Estimated Time Per Response: 11
hours.

Frequency of Response: Annual
reporting requirement.

Total Annual Burden: 1,540 hours.

Total Annual Costs: $42,600.

Needs and Uses: The information will
enable the Commission to discharge its
obligation to authorize the construction
and use of international common carrier
transmission facilities. The information
will be used by the Commission and the
industry as to whether an international
common carrier is providing direct or
indirect service to countries and to
assess industry trends in the use of
international transmission facilities. The
information is extremely valuable
because it is not available from any
other source.

Final Regulatory Flexibility Act
Analysis

As required by the Regulatory
Flexibility Act (RFA), as amended, the
Commission has prepared this Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on a substantial number of small
entities by the policies and rules
proposed in this Notice of Proposed
Rulemaking (NPRM). (See 5 U.S.C. 603.
The RFA, see 5 U.S.C. 601-612, has
been amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), Pub. L. 104-121, Title
II, 110 Stat. 857 (1996).)

Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the Notice July 26, 2004.
The Commission will send a copy of the
Notice, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. In addition,
the Notice and IRFA will be published
in the Federal Register

A. Need for, and Objectives of, the
Proposed Rules

The Commission initiated this
comprehensive review of the reporting
requirements imposed on U.S. carriers
providing international
telecommunications services. The
Commission believes that the proposals
contained in the NPRM will make it
easier for carriers, both small and large,
to provide the information required by
the rules. In addition, section 11 of the
Telecommunications Act of 1996 directs
the Commission to undertake, in every
even-numbered year beginning in 1998,
a review of all regulations issued under
the Communications Act of 1934, as
amended.

The objective of this proceeding is to
improve the reporting requirements of
§§43.61 and 43.82 imposed on carriers
providing international
telecommunications services.
Specifically, the NPRM proposes to
simplify, consolidate, and revise the
annual traffic and revenue reporting
requirements and the circuit-status
reporting requirements. Also, the NPRM
proposes to eliminate several reporting
requirements.

Currently, § 43.61 requires that all
international telecommunications
carriers file an annual report of their
traffic and revenues. In addition, § 43.61
sets forth additional reporting
requirements for specific carriers that
meet the criteria set forth in the rule.
Under §43.82, facilities-based common
carriers providing international
telecommunications services must file
an annual report on the status of their
circuits. The information derived from
the international revenue and traffic
report and circuit-status report is critical
in understanding the international
telecommunications market. These
reports are the only source of publicly
available information of this nature.

The information obtained from these
reports is used extensively by the
Commission, the industry, other
government agencies, and the public.
The Commission uses the information to
evaluate applications for international
facilities, track market developments
and the competitiveness of each service
and geographical market to formulate
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rules and policies consistent with the
public interest, monitor compliance
with those rules and policies, and gauge
the competitive effect of its decisions on
the market. The information is used to
ensure compliance with the
Commission’s international rules and
policies. The information enables the
Commission to tailor policies to respond
to the market developments on a
particular route. The Commission also
uses the information to identify those
routes for which settlement rates are at
a level low enough to permit relief from
certain regulatory requirements,
including the prohibition on the use of
private lines for the provision of
switched, basic services (“ISR”).
Carriers use the information to track the
balance of payments in international
communications services and for market
analysis purposes. Carriers and
potential entrants use the information
for, among other things, assessment of
market opportunities and to monitor
competition in markets. The
Commission, along with other
government agencies, uses the
information in merger analyses and
negotiations with foreign countries. In
addition, the information contained in
the circuit-stateus report allows the
Commission to comply with the
statutory requirements of the Omnibus
Budget Reconciliation Act of 1993.

B. Legal Basis

The NPRM is adopted pursuant to
sections 1, 4(i) and (j), 11, 201-205, 211,
214, 219, 220, 330(r), 309, and 403 of
the Communications Act of 1934 as
amended, 47 U.S.C. 151, 154(i), 154(j),
161, 201-205, 211, 214, 219, 220, 303(r),
309, and 403.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposals Will Apply

The RFA directs agencies to provide
a description of, and, where feasible, an
estimate of the number of small entities
that may be affected by the proposals, if
adopted. The RFA generally defines the
term “small entity” as having the same
meaning as the terms “‘small business,”
“small organization,” and ‘““small
governmental jurisdiction.” In addition,
the term ‘““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one that: (1)
Is independently owned and operated;
(2) is not dominant in its field of
operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

The proposals in the NPRM apply
only to entities providing international
common carrier services pursuant to

section 214 of the Communications Act;
entities providing domestic or
international wireless common carrier
services under section 309 of the Act;
entities providing common carrier or
non-common carrier satellite services
under section 309 of the Act; and
entities licensed to construct and
operate submarine cables under the
Cable Landing License Act on a
common carrier or non-common carrier
basis. The Commission has not
developed a definition of small entities
applicable to these entities. Therefore,
the applicable definition of small entity
is the definition under the SBA rules
applicable to Telecommunications
Services (see 13 CFR 121.201, NAICS
Code.) According to the SBA definition,
wired telecommunications carriers,
cellular and other wireless providers,
and telecommunications resellers would
be considered small entities if they
employ 1,500 employees or less. The
definition also considers satellite or
other telecommunications providers as
small entities if they have $12.5 million
or less in annual receipts. (See 13 CFR
121.201, NAICS Code at Subsector
517—Telecommunications.)

We have included small incumbent
local exchange carriers in this present
RFA analysis. As noted above, a “small
business” under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not ‘“national” in
scope. (See Letter from Jere W. Glover,
Chief Counsel for Advocacy, SBA, to
William E. Kennard, Chairman, FCC
(May 27, 1999). The Small Business Act
contains a definition of “small-business
concern,” which the RFA incorporates
into its own definition of “small
business.” 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA).
SBA regulations interpret ““small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). We have
therefore included small incumbent
local exchange carriers in this RFA
analysis, although we emphasize that
this RFA action has no effect on
Commission analysis and
determinations in other, non-RFA
contexts.

The carriers required to file the traffic
and revenue and circuit-status reports
are both large and small entities. In the
2001 annual traffic and revenue report,
625 carriers reported that they provided

international message telephone service
(IMTS) on a pure resale basis. (See FCC,
Wireline Competition Bureau, Industry
Analysis and Technology Division,
2001 International
Telecommunications Data” at page 1,
Statistical Findings (January 2003). FCC
Web site location http://www.fcc.gov/
wceb/iatd/intl.html.) Pure resale
providers resell the services of
underlying U.S. facilities-based and
facilities-resale carriers. Pure resale
service is primarily provided by small
businesses. For example, of the 625
carriers, 277 carriers had revenues less
than $10,000; 482 had revenues less
than $500,000; and 513 had revenues
less than $1 million. The report also
shows that 52 U.S. facilities-based and
facilities-resale carriers reported that
they billed $10.8 billion for IMTS
service, $1.4 billion for private line
services, and $0.2 billion for
international telex, telegraph, and other
miscellaneous services. These carriers
would be considered large entities
under the SBA definition. (See 13 CFR
121.201, NAICS Code at Subsector
517—Telecommunications.) According
to the 2002 Circuit-Status Report, 79
U.S. international facility-based carriers
filed information pursuant to § 43.82.
(See International Bureau Releases 2002
Year-End Circuit Status Report for U.S.
Facilities-Based International Carriers;
Capacity Use Shows Modest Growth, rel.
Dec. 24, 2003. The report is available on
the FCC Web site at http://www.fcc.gov/
ib/pd/pf/csmanual.html.)

The report does not yield employee or
revenue statistics, so it is impossible for
use to determine how many carriers
could be considered small entities.
Although it is quite possible that a
carrier could report a small amount of
capacity and have significant revenues,
we will consider those carriers small
entities at this time. Thus, of the 79
carriers filing the annual circuit-status
report for 2002, there were at least 8
carriers that could be considered small
entities because they did not have any
circuits in 2002.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

The NPRM proposes to retain the
annual traffic and revenue reporting
requirements and the circuit-status
reporting requirements because the
collection and public reporting of this
information continues to be necessary in
the public interest. The NPRM,
however, proposes to simplify and
clarify the reporting requirements to
reduce the burdens for both small and
large carriers. Because carriers currently
are required to file annual traffic and
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revenue and circuit-status reports, the
proposals contained in the NPRM will
not impose any significant economic
burden on small carriers. The
information contained in the proposed
reporting requirements is the same
information that the carriers collect and
maintain during the routine course of
business. The NPRM contains a staff
recommendation on the proposed
reporting requirements, including eight
proposed schedules that show the
specific information that carries would
be required to report and how they
would report it. The proposed reporting
requirements are described below.
However, because the Commission may
change the reporting proposed in the
NPRM based on comments received in
this proceeding, consequently, the
schedules would also change.

Schedule 1 contains a proposed
summary report that applies to all
entities, both small and large. This
report would be a one-page form that
international section 214 authorization
holders would be required to file
annually. The generic form would
require a carrier to provide basic
information about its international
section 214 authorization. Specifically,
the carrier would be required to provide
its name, its Form 499-A identification
number, its Commission Registration
System (CORES) identification number,
and a list of the international section
214 authorizations that it holds. In
addition, the carrier would provide
basic information about the services that
it provided the previous year. Based on
the services the responding carriers
reported, the schedule would inform the
carrier which other schedules, if any,
the carrier would be required to
complete. The schedule would provide
the carriers with information on which
of its entities are required to file,
including subsidiaries of the
authorization holder that might need to
file separately.

Proposed Schedules 2 and 3 would
require carriers to submit information
on IMTS and seek country-by-country
traffic and revenue information.
Schedule 2 will require carriers to
provide the information on “outbound”
IMTS traffic, whereas Schedule 3 will
require carriers to provide the
information on “inbound”” IMTS traffic.
Under Schedule 2, carriers would
report, their minutes and revenues/
payouts if the “source of traffic” is from
end users or another U.S. carrier and the
carrier terminates those minutes with a
foreign carrier, on the spot marked, or
self terminates in the foreign country.

Proposed Schedule 3 would require
carriers to report, on a country-by-
country basis, the number of inbound

minutes of IMTS carriers receive from
their overseas correspondents and the
dollar amounts they receive for
terminating that traffic. Also, carriers
would be required to continue to
separate the inbound traffic they receive
under the traditional settlement
arrangements from inbound traffic they
receive under all other arrangements,
such as ISR, hubbing, etc.

Proposed Schedule 4 would require
carries to provide additional detail on a
world total basis for the IMTS minutes
and revenues for traffic billed to U.S.
customers and for traffic billed to
others. Carriers would be required to
report the minutes of collect calls,
international toll-free calls, country-
beyond calls, and country-direct calls
they handle. When reporting this
information, carriers would be required
to provide separate data for the minutes
they receive from foreign carriers for
traditional IMTS transit traffic, refilled
traffic, and traffic received from spot
markets.

Proposed Schedule 5 would require
pure resale carriers with over $5 million
in revenue from international services to
report their U.S.-customer minutes and
revenues separately for U.S. end-user
traffic, traffic handled for other U.S.
carriers, and traffic re-originated for
foreign carriers.

Proposed Schedule 6 would require
carriers to provide country-by-country
information on their international
private-line services. Carriers would be
required to report separately service
provided over facilities they own and
service provided over resold circuits.
Proposed Schedule 6 includes a new
category called “Data Services” to
ensure proper reporting of several new
services that carriers have begun to offer
in recent years.

Proposed Schedule 7 would require
carriers to provide information
regarding miscellaneous services.
Services other than IMTS and private-
line service would be considered
miscellaneous services. Carriers would
be required to provide a minimal
amount of information on the new
services, such as the name of each
service and the total annual revenues
the carriers derived from the service.

Proposed Schedule 8 would require
carriers to provide a snapshot of their
active and idle circuits as of December
31st of each year. Carriers would be
required to report their circuit capacity
on the basis of the type of facilities they
use to provide service—submarine
cables, satellites, and terrestrial links.
Carriers would be required to report
their circuit use in units of 64 Kilobit
per second (Kbps) equivalent circuits.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage or the rule, or any part thereof,
for small entities.”

The NPRM seeks comment on a
number of proposals to simplify and
consolidate the reporting requirements
for carriers providing international
telecommunications services. The
proposals in the NPRM are designed to
reduce the regulatory requirements for
both small and large carriers, while
maintaining and enhancing the goals the
reports serve. The Commission will also
consider other additional significant
alternatives developed in the record.

The possible change to the reporting
requirements with the most significant
impact on small carriers is the proposal
to exempt pure resale carriers with less
then $5 million in revenues from
international services the preceding year
from filing reports. Based on the number
of carriers filing the annual traffic and
revenue report in 2001, the majority of
carriers would be considered small
carriers. (See FCC, Wireline
Competition Bureau, Industry Analysis
and Technology Divison, “2001
International Telecommunications
Data” at page 1, Statistical Findings
(January 2003). FCC Web site location
http://www.fcc.gov/web/iatd/intl.html.)
This proposal would benefit a
substantial number of small entities by
relieving them from certain reporting
requirements.

The NPRM proposes to simplify the
information that the carriers, both small
and large, must submit for any traffic
and revenue reports. First, the NPRM
proposes to eliminate the requirement
that carriers provide information on the
number of messages that they carried
the previous year. Second, the NPRM
proposes to eliminate the requirement
that carriers use the billing codes set out
in the §43.61 Filing Manual and the
Public Notices. Currently, carriers report
international telephone traffic under 12
different billing codes, and the various
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billing codes have presented recurring
problems for carriers filing the reports
as well as those who review the reports.
Third, the NPRM proposes a set of
schedules for the reporting of the traffic
and revenue and circuit-status
information in lieu of the two filing
manuals that are currently used. The
Notice proposes to streamline some of
the reporting categories, which will
reduce the reporting requirements on
both small and large entities.

The NPRM proposes to consolidate
§43.61 (traffic and revenue reporting
requirement) and § 43.82 (circuit-status
reporting requirement) into one rule.
Consolidating the rules will eliminate
the requirement that carriers file two
separate reports—one for traffic and
revenue data and one for circuit-status
data. The Notice proposes that one filing
manual be developed that will satisfy
the reporting requirements of the new
rule. One consolidated filing manual for
both reports would be less confusing
and less time-consuming for both small
and large carriers.

The NPRM also proposes to require
carriers to file the report earlier than
currently required in order to improve
the timeliness of the resulting report. In
selecting a proposed filing date, the
Commission tried to balance the need
for more expeditious filing with any
burden an earlier filing would place on
carriers. In addition, with more timely-
filed data, it would be unnecessary for
carriers to file corrected traffic and
revenue data. The proposed new filing
date minimizes any burden on the
carriers because it does not coincide
with any other reporting requirements.
Also, carriers will not be burdened with
filing another report with corrected
data.

The NPRM proposes changes in the
format under which the carriers file the
reports. The NPRM proposes replacing
the current DOS-based filing procedures
with spreadsheet-based reporting
thereby allowing carriers to file their
data using a commercial spread sheet
program. This proposal should
substantially reduce the burden on all
carriers, both small and large, in
preparing their data submissions. Also,
carriers filing schedules that do not
require country-by-country data could
easily prepare and submit such
information online. This, too, would
substantially reduce the burden on the
filing carrier, facilitate interactive edit
checks, and allow data to be
automatically loaded into the
Commission’s database programs.

The NPRM seeks comment on
whether it would significantly speed
and facilitate the submission of data if
the Commission were to encourage or

mandate carriers to submit their data
electronically. Electronic filing would
lessen the burden of filing the reports
for both small and large carriers.
Because carriers maintain the data
electronically, it would be practicable
for carriers to submit the data in the
same format rather than convert the data
into a different format.

The NPRM proposes a general report
that will make it very simple for a
carrier to determine which, if any,
reporting requirements are applicable to
the carrier. In addition, this proposal
will simplify a carrier’s compliance
with other reporting requirements, such
as the Form 499-A.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.
Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 1, 4(i),
4(j), 11, 201-205, 211, 214, 219, 220,
303(r), 309, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 151, 154(i),
154(j), 161, 201-205, 211, 214, 219, 220,
303(r), 309 and 403, this notice of
proposed rulemaking is hereby adopted
and comments are requested as
described above.

The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this notice of proposed rulemaking,
including the Initial Regulatory
Flexibility Act Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with section 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.

List of Subjects in 47 CFR Parts 1, 43
and 63

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
parts 1, 43 and 63 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(x), 309 and 325(e).

§1.789 [Removed]
2. Remove §1.789.

PART 43—REPORTS OF
COMMUNICATION COMMON
CARRIERS AND CERTAIN AFFILIATES

3. The authority citation for part 43
continues to read as follows:

Authority: 47 U.S.C. 154;
Telecommunications Act of 1996, Pub.
L.104-104, secs. 402(b)(2)(B), (c), 110 Stat. 56
(1996) as amended unless otherwise noted.
47 U.S.C. 211, 219, 220 as amended.

§43.53 [Removed]

4. Remove §43.53.

5. Section 43.61 is revised to read as
follows:

§43.61 Reporting requirements for U.S.
international carriers.

(a) Annual traffic and revenue reports.
Each carrier engaged in providing
international telecommunications
service between the area comprising the
continental United States, Alaska,
Hawaii, and off-shore U.S. points and
any country or point outside that area
shall file a report with the Commissions
not later than May 1, of each year
showing traffic and revenue fro
international services provided in the
preceding calendar year.

(b) Quarterly traffic reports for
facilities-based carriers. (1) Each
common carrier engaged in providing
international telecommunications
service between the area comprising the
continental United States, Alaska,
Hawaii, and off-shore U.S. points and
any country or point outside that area
shall file with the Commission, in
addition to the report required by
paragraph (a) of this section, actual
traffic and revenue data for each
calendar quarter in which the carrier’s
quarterly minutes exceed the
corresponding minutes for all carriers
by one or more of the following tests:

(i) The carrier’s aggregate minutes of
facilities-based or private-line resale
switched telephone traffic for service
billed in the United States are greater
than 1.0 percent of the total of such
minutes of international traffic for all
U.S. carriers published in the
Commission’s most recent §43.61
annual report of international
telecommunications traffic;

(ii) The carrier’s aggregate minutes of
facilities-based or private-line resale
switched telephone traffic for service
billed outside the United States are
greater than 1.0 percent of the total of
such minutes of international traffic for
all U.S. carriers published in the
Commission’s most recent §43.61
annual report of international
telecommunications traffic;
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(iii) The carrier’s aggregate minutes of
facilities-based or private-line resale
switched telephone traffic for service
billed in the United States for any
foreign country are greater than 2.5
percent of the total of such minutes of
international traffic for that country for
all U.S. carriers published in the
Commission’s most recent § 43.61
annual report of international
telecommunications traffic; or

(iv) The carrier’s aggregate minutes of
facilities-based or private-line resale
switched telephone traffic for service
billed outside the United States for any
foreign country are greater than 2.5
percent of the total of such minutes of
international traffic for that country for
all U.S. carriers published in the
Commission’s most recent §43.61
annual report of international
telecommunications traffic.

(2) Except as provided in this
paragraph, the quarterly reports
required by paragraph (b)(1) of this
section shall be filed in the same format
as, and in conformance with, the filing
procedures for the annual reports
required by paragraph (a) of this section.

(i) Carriers filing quarterly reports
shall include in those reports only their
provision of switched, facilities-based
telephone service and switched, private-
line resale telephone service.

(ii) The quarterly reports required by
paragraph (b)(1) of this section shall be
filed with the Commission no later than
April 30 for the prior January through
March quarter; no later than July 31 for
the prior April through June quarter; no
later than October 31 for the prior July
through September quarter; and no later
than January 31 for the prior October
through December period.

(c) Quarterly Traffic Reports for resale
carriers. Each common carrier engaged
in the resale of international switched
services that is affiliated with a foreign
carrier that has sufficient market power
on the foreign end of an international
route to affect competition adversely in
the U.S. market and that collects
settlement payments from U.S. carriers
shall file a quarterly version of the
report required in paragraph (a) of this
section for its switched resale services
on the dominant route within 90 days
from the end of each calendar quarter.
Commercial Mobile Radio Service
(CMRS) carriers, as defined in § 20.9 of
this chapter, are not required to file
reports pursuant to this paragraph.

(d) Circuit status reports. Each
facilities-based carrier engaged in
providing international
telecommunications service between the
area comprising the continental United
States, Alaska, Hawaii, and off-shore
U.S. points and any country or point

outside that area shall file a circuit
status report with the Commission not
later than May 1, each year showing the
status of its circuits used to provide
international services as of December
31, of the preceding calendar year.

(e) Filing manual. The information
required under this section shall be
furnished in conformance with the
instructions and reporting requirements
prepared under the direction of the
Chief, International Bureau, prepared
and published as a filing manual.

(f) Definitions. (1) Two entities are
affiliated with each other if one of them,
or any entity that controls one of them,
directly or indirectly owns more than 25
percent of the capital stock of, or
controls, the other one, Also, a U.S.
carrier is affiliated with two or more
foreign carriers if the foreign carriers, or
entities that control them, together
directly or indirectly own more than 25
percent of the capital stock of, or
control, the U.S. carrier and those
foreign carriers are parties to, or the
beneficiaries of, a contractual relation
(e.g., a joint venture or market alliance)
affecting the provision or marketing of
international basic telecommunications
services in the United States.

(2) Facilities-based carrier means a
carrier that holds an ownership,
indefeasible-right-of-user, or leasehold
interest in bare capacity in the U.S. end
of an international facility, regardless of
whether the underlying facility is a
common carrier or non-common carrier
submarine cable or a satellite system.

(3) Foreign carrier is defined as any
entity that is authorized within a foreign
country to engage in the provision of
international telecommunications
services offered to the public in that
country within the meaning of the
International Telecommunication
Regulations, see Final Acts of the World
Administrative Telegraph and
Telephone Conference, Melbourne, 1988
(WATTC-88), Art. 1, which includes
entities authorized to engage in the
provision of domestic
telecommunications services if such
carriers have the ability to originate or
terminate telecommunications services
to or from points outside their country.

§43.82 [Removed]
6. Remove §43.82.

PART 63—EXTENSION OF LINES, NEW
LINES AND DISCONTINUANCE,
REDUCTION, OUTAGE AND
IMPAIRMENT OF SERVICE BY
COMMON CARRIERS; AND GRANTS
OF RECOGNIZED PRIVATE
OPERATING AGENCY STATUS

7. The authority citation for part 63
continues to read as follows:

Authority: Sections 1, 4(i), 4(j), 10, 11, 201,
205, 214, 218, 403 and 651 of the
Communications Act of 1934, as amended,
47 U.S.C. 151, 154(i), 154(j), 160, 201, 205,
214, 218, 403, and 571, unless otherwise
noted.

§63.23 [Amended]

8. Section 63.23 is amended by
removing paragraph (e) and
redesignating paragraph (f) as paragraph
(e).

[FR Doc. 04—10837 Filed 5—24—04; 8:45 am)]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AT64

Endangered Species Act Incidental
Take Permit Revocation Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
amend part 17 of title 50 of the Code of
Federal Regulations (CFR) to add
regulations that describe circumstances
in which the Service may revoke
incidental take permits issued under the
authority of the Endangered Species Act
(ESA). On December 11, 2003, the U.S.
District Court for the District of
Columbia in Spirit of the Sage Council
v. Norton, Civil Action No. 98-1873 (D.
D.C.), invalidated 50 CFR 17.22(b)(8)
and 17.32(b)(8), the regulations
addressing Service authority to revoke
incidental take permits under certain
circumstances. The court ruled that we
had adopted these regulations without
adequately complying with the public
notice and comment procedures
required by the Administrative
Procedure Act (APA) and remanded the
regulations to us for further proceedings
consistent with the APA. In the Rules
and Regulations section of today’s
Federal Register is a final rule
withdrawing the permit revocations
regulations in 50 CFR 17 vacated by the
court order. In this document, we are
requesting public comments on our
proposal to reestablish the permit
revocation regulations vacated by the
court.

DATES: Comments must be received by
July 26, 2004.

ADDRESSES: You may submit comments,
identified by RIN number 1018-AT64,
by any of the following methods: (1)
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Mail or hand delivery to the Chief,
Division of Consultation, Habitat
Conservation Planning, Recovery and
State Grants, U.S. Fish and Wildlife
Service, 4401 North Fairfax Drive, Room
420, Arlington, VA 22203; (2) FAX: 703/
358-2229; (3) E-mail: pprr@fws.gov; or
(4) through the Federal eRulemaking
Portal: http://www.regulations.gov. All
submissions must include the
identification number RIN 1018—-AT64.
The complete file for this proposed rule,
including public comments, is available,
by appointment, during normal business
hours at the same address. You may call
703/358-2171 to make an appointment
to view the files.

FOR FURTHER INFORMATION CONTACT: Rick
Sayers, Chief, Branch of Consultation
and Habitat Conservation Planning, at
the above address (Telephone 703/358—
2171, Facsimile 703/358-1735).
SUPPLEMENTARY INFORMATION: This
notice of proposed rulemaking applies
to the U.S. Fish and Wildlife Service
only. Therefore, the use of the terms
“Service” and “we” in this notice refers
exclusively to the U.S. Fish and Wildlife
Service.

This proposed rule applies only to 50
CFR 17.22(b) and 17.32(b), which
pertain to incidental take permits.
Regulations in 50 CFR 17.22(c) and
17.32(c) that pertain to Safe Harbor
Agreements (SHAs) and in 50 CFR
17.22(d) and 17.32(d) that pertain to
Candidate Conservation Agreements
with Assurances (CCAAs) are not
affected by this proposed rule.

Background

Promulgation of the “Permit Revocation
Rule”

The Service administers a variety of
conservation laws that authorize the
issuance of permits for otherwise
prohibited activities. In 1974, we
published 50 CFR part 13 to consolidate
the administration of various permitting
programs. Part 13 established a uniform
framework of general administrative
conditions and procedures that would
govern the application, processing, and
issuance of all Service permits. We
intended the general part 13 permitting
provisions to be in addition to, and not
in lieu of, other more specific permitting
requirements of Federal wildlife laws.

We subsequently added many wildlife
regulatory programs to title 50 of the
CFR. For example, we added part 18 in
1974 to implement the Marine Mammal
Protection Act; modified and expanded
part 17 in 1975 to implement the
Endangered Species Act of 1973; and
added part 23 in 1977 to implement the
Convention on International Trade in
Endangered Species of Wild Fauna and

Flora (CITES). The regulations in these
parts contain their own specific
permitting requirements that
supplement the general permitting
provisions of part 13.

With respect to the ESA, the
combination of the general permitting
provisions in part 13 and the specific
permitting provisions in part 17 has
worked well in most instances.
However, the Service has found that, in
some areas of permitting policy under
the Act, the “one size fits all” approach
of part 13 has been inappropriately
constraining and narrow. These areas
include specifically the Habitat
Conservation Planning, Safe Harbor
Agreement, and Candidate Conservation
Agreement with Assurances programs.
Incidental take permitting under section
10(a)(1)(B) of the ESA is one such area.

On June 12, 1997 (62 FR 32189), we
published proposed revisions to our
general permitting regulations in 50 CFR
part 13 to identify, among other things,
the situations in which the permit
provisions in part 13 would not apply
to individual incidental take permits.
On June 17, 1999 (64 FR 32706), we
published a final set of regulations that
included two provisions that relate to
revocation of incidental take permits.
The first provides that the general
revocation standard in 50 CFR
13.28(a)(5) will not apply to several
types of ESA permits, including
incidental take permits. The second
provision, hereafter referred to as the
Permit Revocation Rule, described
circumstances under which incidental
take permits could be revoked. On
September 30, 1999 (64 FR 52676), we
published a correction to the regulations
promulgated in our June 17, 1999 (64 FR
32706), final rule; however, the
correction was not associated with
permit revocation.

The Permit Revocation Rule, which
was codified at 50 CFR 17.22(b)(8)
(endangered species) and 17.32(b)(8)
(threatened species), provided that an
incidental take permit ‘“may not be
revoked * * * unless continuation of
the permitted activity would be
inconsistent with the criterion set forth
in 16 U.S.C. 1539(a)(2)(B)(iv) and the
inconsistency has not been remedied in
a timely fashion.” The criterion in
section 10(a)(2)(B)(iv) of the ESA (16
U.S.C. 1539(a)(2)(B)(iv)) that ““the taking
will not appreciably reduce the
likelihood of the survival and recovery
of the species in the wild” is one of the
statutory criteria that incidental take
permit applicants must meet in order to
obtain a permit. The criterion is
substantively identical to the definition
of “jeopardize the continued existence
of”” in the joint Department of the

Interior/Department of Commerce
regulations implementing section 7 of
the ESA (50 CFR 402.02). In essence, the
Permit Revocation Rule authorizes the
Service to revoke an incidental take
permit if continuation of the permitted
activity would jeopardize the continued
existence of a listed species and the
jeopardy situation is not remedied in a
timely fashion.

On February 11, 2000 (65 FR 6916),
we published a request for additional
public comment on several specific
regulatory changes included in the June
17, 1999 (64 FR 32706), final rule,
including the Permit Revocation Rule.
Based on our review of the comments
we received in response to the February
11, 2000, request for comments, we
published a notice on January 22, 2001
(66 FR 6483), that affirmed the
provisions of the June 17, 1999 (64 FR
32706), final rule, including the Permit
Revocation Rule.

The “No Surprises’’ Rule Litigation and
the Order To Vacate the Permit
Revocation Rule

On February 23, 1998 (63 FR 8859),
the Service and the National Marine
Fisheries Service jointly promulgated
the so-called No Surprises Rule, which
provides certainty to holders of
incidental take permits by placing limits
on the agencies’ ability to require
additional mitigation after an incidental
take permit has been issued. The No
Surprises Rule is codified by the Service
at 50 CFR 17.22(b)(5) (endangered
species) and 17.32(b)(5) (threatened
species) and by the National Marine
Fisheries Service at 50 CFR 222.307(g).
For both agencies, the No Surprises Rule
was added to pre-existing regulations
pertaining to incidental take permits.

In July 1998, a group of
environmental plaintiffs challenged the
No Surprises Rule in Spirit of the Sage
Council v. Norton, Civil Action No. 98—
1873 (D. D.C.). After the Service
promulgated the Permit Revocation Rule
on June 17, 1999 (64 FR 32706), the
government referred to that rule in its
briefs in the No Surprises Rule case to
demonstrate that the agencies retained
the ability to revoke incidental take
permits notwithstanding the assurances
in the No Surprises Rule. The plaintiffs
subsequently amended their complaint
to challenge the Permit Revocation Rule.

On December 11, 2003, the court
ruled that the public notice and
comment procedures followed by the
Service when promulgating the Permit
Revocation Rule were in violation of the
APA. The court vacated and remanded
the Permit Revocation Rule to the
Service for further consideration
consistent with section 553 of the APA.
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The court did not rule on the validity
of the No Surprises Rule, but found that
the Permit Revocation Rule is relevant
to the court’s review of the No Surprises
Rule. The court, therefore, ordered the
Service to consider the No Surprises
Rule together with the Permit
Revocation Rule in any new rulemaking
proceedings concerning revocation of
incidental take permits containing No
Surprises assurances.

We are taking two rulemaking actions
in response to the court order. First, in
the Rules and Regulations section of
today’s Federal Register is a final rule
withdrawing the permit revocation
regulations, 50 CFR 17.22(b)(8) and
17.32(b)(8), vacated by the court order.
Second, in this notice we request public
comments on our proposal to reestablish
the permit revocation regulations the
court vacated.

Summary of Previously Received
Comments

The following are comments we
previously received on the Permit
Revocation Rule; we will address these
and other relevant issues in our final
decision regarding this proposal. We
received numerous comments on the
provisions addressing permit
revocation. The comments ranged
widely, but generally fell into two
categories: The agency did not go far
enough with the revocation provision
and the agency went too far with the
revocation provision. With respect to
comments that the revocation provision
did not go far enough, many of the
commenters stated that they did not see
any reason why the old provision in
§ 13.28(a) should be replaced with a
standard they viewed as less protective.
These commenters also stated that the
revocation provision should have
mandatory language like the word
““shall” to indicate that revocation is not
discretionary. Many commenters
questioned why the Service should have
to step in at public expense to remedy
jeopardy situations before a permit can
be revoked. Some questioned what the
standard “in a timely fashion”” means.
One commenter suggested that the
revocation provision should also
contain a reference to adverse
modification of critical habitat, while
another commenter recommended that
the word “‘jeopardy” be used instead of
“appreciable reduction in the likelihood
of survival and recovery” because the
commenter viewed “jeopardy” to be a
higher standard.

With respect to comments expressing
concern that the Service has gone too
far, a number of commenters stated that
the revocation provision undermined
the No Surprises Rule. These

commenters strongly opposed any
further expansion of the revocation
provision and suggested further
expansion would be contrary to
congressional intent. A number of
commenters requested that the Service
reaffirm the principles of No Surprises
and noted that revocation should be “an
action of last resort.” Another
commenter requested that we limit
revocation to instances where the
permittee is not in compliance with the
permit or, at a minimum, add to the
revocation provision a statement to
indicate that the burden is on the
agency to establish that the conditions
for revocation exist.

Request for Public Comments

This notice seeks public comment on
our proposal to reestablish the Permit
Revocation Rule as originally
promulgated in June 1999. We
specifically invite public comment on
the following issues:

1. The proposal to reestablish the
Permit Revocation Rule. This rule
would allow the Service to revoke an
incidental take permit as a last resort in
the unexpected and unlikely situation
in which continuation of the permitted
activities would likely jeopardize the
continued existence of a species covered
by the permit and the Service is not able
to remedy the situation through other
means in a timely fashion.

2. The interrelationship of the Permit
Revocation Rule and the No Surprises
Rule, including whether the revocation
standard in the Permit Revocation Rule
is appropriate in light of the regulatory
assurances contained in the No
Surprises Rule.

3. Whether the revocation standard in
50 CFR 13.28(a)(5) or some other
revocation standard would be more
appropriate for incidental take permits
with No Surprises assurances.

Required Determinations

Executive Order 12866

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following:

(1) Are the requirements in the rule
clearly stated?

(2) Does the rule contain technical
language or jargon that interferes with
its clarity?

(3) Does the format of the rule
(grouping and order of sections, use of
headings, paragraphing, etc.,) aid or
reduce its clarity?

(4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections?

(5) Is the description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the rule?

(6) What else could we do to make the
rule easier to understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240.

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
proposed rule because it may raise
novel legal or policy issues, and was
reviewed by the Office of Management
and Budget (OMB) in accordance with
the four criteria discussed below.

(a) This proposed rule will not have
an annual economic effect of $100
million or more or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of
government.

(b) This proposed rule is not expected
to create inconsistencies with other
agencies’ actions. These regulations
would amend potentially conflicting
permitting regulations established for a
voluntary program, Habitat
Conservation Planning, for non-Federal
property owners and would not create
inconsistencies with the actions of non-
Federal agencies.

(c) This regulation is not expected to
significantly affect entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients.

(d) OMB has determined that this rule
may raise novel legal or policy issues
and, as a result, this rule has undergone
OMB review. The proposed rule is a
direct response to a previous legal
challenge.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions), unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The Regulatory Flexibility Act requires
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
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economic impact on a substantial
number of small entities.

Pursuant to the Regulatory Flexibility
Act, we certified to the Small Business
Administration that these regulations
would not have a significant economic
impact on a substantial number of small
entities. The proposed changes clarify
the circumstances under which an
incidental take permit issued under the
authority of section 10(a)(1)(B) of the
Endangered Species Act might be
subject to revocation. As of February 29,
2004, the Service has issued 327
incidental take permits, and none have
required revocation. As identified in the
preamble, the specific circumstances
under which the proposed regulations
would provide for revocation are
expected to be extraordinarily rare.

Small Business Regulatory Enforcement
Fairness Act

This regulation will not be a major
rule under 5 U.S.C. 801 et seq., the
Small Business Regulatory Enforcement
Fairness Act.

(a) This regulation would not produce
an annual economic effect of $100
million.

(b) This regulation would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions.

(c) This regulation would not have a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 13211

On May 18, 2001, the President issued
an Executive Order (E.O. 13211) on
regulations that significantly affect
energy supply, distribution, and use.
Executive Order 13211 requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions.
Although this rule is a significant action
under Executive Order 12866, it is not
expected to significantly affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):
((]a) The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this proposed rulemaking will
not impose a cost of $100 million or
more in any given year on local or State
governments or private entities. No

additional information will be required
from a non-Federal entity solely as a
result of the proposed rule. These
regulations implement a voluntary
program; no incremental costs are being
imposed on non-Federal landowners.

(b) These regulations will not produce
a Federal mandate of $100 million or
greater in any year; that is, this rule is
not a “significant regulatory action”
under the Unfunded Mandates Reform
Act.

Takings

In accordance with Executive Order
12630, these regulations do not have
significant takings implications
concerning taking of private property by
the Federal Government. These
regulations pertain to a voluntary
program that does not require
individuals to participate unless they
volunteer to do so. Therefore, these
regulations have no impact on personal
property rights.

Federalism

These regulations will not have
substantial direct effects on the States,
in the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among various levels of
government. Therefore, in accordance
with Executive Order 13132, the Service
has determined that this rule does not
have sufficient federalism implications
to warrant a Federalism Assessment.

Civil Justice Reform

In accordance with Executive Order
12988, the Department of the Interior
has determined that this proposed rule
does not unduly burden the judicial
system and meets the applicable
standards provided in sections 3(a) and
3(b)(2) of the Order.

Paperwork Reduction Act

This rule would not impose any new
requirements for collection of
information associated with incidental
take permits other than those already
approved for incidental take permits
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.). This rule will not
impose new recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. We may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number.

National Environmental Policy Act

The Department of the Interior has
determined that the issuance of the
proposed rule is categorically excluded

under the Department’s NEPA
procedures in 516 DM 2, Appendix
1.10.

Government-to-Government
Relationship With Indian Tribes

In accordance with the Secretarial
Order 3206, “American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act” (June 5, 1997); the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951); E.O.
13175; and the Department of the
Interior’s Manual at 512 DM 2, we
understand that we must relate to
recognized Federal Indian Tribes on a
Government-to-Government basis.
However, these regulations pertain to
voluntary agreements, Habitat
Conservation Plans, in which Tribes and
individuals are not required to
participate unless they volunteer to do
so. Therefore, these regulations may
have effects on Tribal resources and
Native American Tribes, but solely at
their discretion, should those Tribes or
individuals choose to participate in the
voluntary program.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

For the reasons set out in the
preamble, we propose to amend title 50,
chapter I, subchapter B of the Code of
Federal Regulations, as set forth below.

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.22 by adding a new
paragraph (b)(8) to read as follows:

§17.22 Permits for scientific purposes,
enhancement of propagation or survival, or
for incidental taking.

* * * * *

(b) L

(8) Criteria for revocation. A permit
issued under paragraph (b) of this
section may not be revoked for any
reason except those set forth in
§ 13.28(a)(1) through (4) of this
subchapter or unless continuation of the
permitted activity would be inconsistent
with the criterion set forth in 16 U.S.C.
1539(a)(2)(B)(iv) and the inconsistency
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has not been remedied in a timely

fashion.

*

§17.32 Permits—general.

*

*

3. Amend § 17.32 by adding a new
paragraph (b)(8) to read as follows:

*

(b)* ]

*

*

*

*

*

*

(8) Criteria for revocation. A permit
issued under paragraph (b) of this
section may not be revoked for any
reason except those set forth in
§13.28(a)(1) through (4) of this
subchapter or unless continuation of the
permitted activity would be inconsistent
with the criterion set forth in 16 U.S.C.
1539(a)(2)(B)(iv) and the inconsistency

has not been remedied in a timely
fashion.
* * * * *

Dated: April 12, 2004.
Craig Manson,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 04—11741 Filed 5-24-04; 8:45 am|]
BILLING CODE 4310-55-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Advisory Committee on Voluntary
Foreign Aid; Notice of Meeting

Pursuant to the Federal Advisory
Committee Act, notice is hereby given of
a meeting of the Advisory Committee on
Voluntary Foreign Aid (ACVFA).

Date: June 23, 2004 (8:30 a.m. to 1 p.m.).

Location: The Hilton Washington, 1919
Connecticut Avenue, NW., Washington, DC
20009.

This meeting will feature discussion on
development and humanitarian assistance
lessons learned in post-conflict and
reconstruction. A session with Millennium
Challenge Corporation CEO Paul Applegarth
will also take place. Participants will have an
opportunity to ask questions of the speakers
and participate in the discussion.

The meeting is free and open to the public.
Persons wishing to attend the meeting can
register online at http://www.ACVFA.com or
e-mail their name to Ashley Mattison at
Ashley.Mattison@triumph-tech.com.

Dated: May 13, 2004.
Adele Liskov,

Acting Executive Director, Advisory
Committee on Voluntary Foreign Aid
(ACVFA).

[FR Doc. 04—11794 Filed 5-24-04; 8:45 am)]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Notice of Funds Availability; Tree
Assistance Program for California Tree
Losses Due to Wild Fires

AGENCY: Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: This notice announces the
availability of $12,500,000 for the Tree
Assistance Program (TAP) to
compensate tree-fruit growers in
disaster counties in California who had
fruit tree losses as a result of the 2003

wild fires that occurred in southern
California.

DATES: Applications by eligible persons
may be submitted April 19, 2004
through May 28, 2004, or such other
date as announced by the Deputy
Administrator for Farm Programs of the
Farm Service Agency (FSA).

FOR FURTHER INFORMATION CONTACT:
Eloise Taylor, Chief, Compliance
Branch, Production, Emergencies and
Compliance Divisions, FSA/USDA, Stop
0517, 1400 Independence Avenue SW.,
Washington, DC 20250—-0517; telephone
(202) 720-9882; e-mail:
Eloise_Taylor@wdc.usda.gov. and http:/
/www.regulations.gov. Persons with
disabilities who require alternative
means for communication of regulatory
information, (Braille, large print,
audiotape, etc. should contact USDA’s
TARGET Center at (202) 720-2600
(voice and TDD).

SUPPLEMENTARY INFORMATION:

Background

TAP was authorized but not funded
by section 10201 of the Farm Security
and Rural Investment Act of 2002 (Pub.
L. 107-171) (7 U.S.C. 8201) to provide
assistance to eligible orchardists to
replant trees, bushes and vines that
were grown for the production of an
annual crop and were lost due to a
natural disaster. This notice sets out a
special program within TAP for certain
fruit tree losses due to wild fires in
California. Section 102(e) of Division H
of the Consolidated Appropriations Act,
2004 (Pub. L. 108-199) appropriated
$12,500,000 to provide assistance under
TAP to compensate tree-fruit growers in
those counties that suffered losses due
to the wild fires that occurred in
southern California in the fall of 2003.
Consistent with other subsections of the
same legislation and what is understood
to be Congressional intent, assistance
will be limited to four counties.
Assistance will be provided subject to
regulations and restrictions governing
the new TAP provided for in the 2002
Act. Those regulations were published
March 2, 2004 (69FR9744) and are
found at 7 CFR part 783. Also, the
restrictions of the statute apply. They
include a requirement of replanting, a
limitation on payments by ‘“person”, a
limitation on acres for which relief can
be claimed, a requirement that the loss
be tied to a natural disaster, and others.
If after the claims filed during the

allowed period set out in this notice are
received, and the available funds are
less than the eligible claims, a proration
will be made. Claims are limited to the
lesser of the established practice rates or
75 percent of actual costs for eligible
replantings after adjusting for normal
mortality. Reimbursement for those
plantings cannot exceed the reasonable
cost of those replantings as determined
by FSA. In addition, under current law,
no “person’’ as defined by reference to
program regulations can receive,
cumulatively, for all TAP claims over
the life of the program as administered
pursuant to the general authority of the
2002 Act, a total of $75,000. Also, and
cumulatively, no person for all TAP
claims for all commodities over the life
of the administration of the program
can, under current law, receive benefits
for losses on more than 500 acres. All
other restrictions of the TAP regulations
and statute apply as well. Other
requirements may also apply.

Applications

Applications will be accepted until
May 28, 2004, or such other date as
announced by the Deputy Administrator
for Farm Programs of FSA. Only
producers with losses in eligible
counties in California may file an
application. The counties are Los
Angeles, Riverside, San Diego, and San
Bernardino for 2003 wild fire losses.

Application forms are available for
TAP at FSA county offices or on the
Internet at www.fsa.usda.gov. A
complete application for TAP benefits
and related supporting documentation
must be submitted to the county office
before the deadline.

A complete application will include
all of the following:

(1) A form provided by FSA;

(2) A written estimate of the number
of fruit trees lost or damaged which is
prepared by the owner or someone who
is a qualified expert, as determined by
the FSA county committee;

(3) The number of acres on which the
loss was suffered; and

(4) Sufficient evidence of the loss to
allow the county committee to calculate
whether an eligible loss occurred.

(5) Other information as requested or
required by regulation.
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Signed at Washington, DC April 27, 2004.
Michael W. Yost,
Acting Administrator, Farm Service Agency.
[FR Doc. 04-11743 Filed 5—24—-04; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Public Meeting, Davy
Crockett National Forest Resource
Advisory Committee Meeting
AGENCY: Forest Service, Agriculture.

ACTION: Notice of public meeting.

SUMMARY: In accordance with the Secure
Rural Schools and Community Self
Determination Act of 2000 (Pub. L. 106—
393) and the Federal Advisory
Committee Act of 1972 (FACA), the U.S.
Department of Agriculture, Forest
Service, Davy Crockett National Forest
Resource Advisory Committee (RAC)
will meet as indicated below.

DATES: The Davy Crockett National
Forest RAC meeting will be held June
24, 2004.

ADDRESSES: The Davy Crockett National
Forest RAC meeting will be held at the
Davy Crockett Ranger Station located on
State Highway 7, approximately one
quarter mile west of FM 227 in Houston
County, Texas. The meeting will begin
at 6 p.m. and adjourn at approximately
9 p.m. A public comment period will be
at 8:45 p.m.

FOR FURTHER INFORMATION CONTACT:
Raoul Gagne, District Ranger, Davy
Crockett National Forest, Rt. 1, Box 55
FS, Kennard, Texas 75847: Telephone:
936-655—2299 or e-mail at:
rgagne@fs.fed.us.

SUPPLEMENTARY INFORMATION: The Davy
Crockett National Forest RAC proposes
projects and funding to the Secretary of
Agriculture under section 203 of the
Secure Rural Schools and Community
Self Determination Act of 2000. The
purpose of the June 24, 2004 meeting is
to introduce the RAC members, discuss
the operational requirements of the
RAQC, and elect a chairperson. These
meetings are open to the public. The
public may present written comments to
the RAC. Each formal RAC meeting will
also have time, as identified above,
allocated for hearing public comments.
Depending on the number of persons
wishing to comment and time available,
the time for individual oral comments
may be limited.

Dated: May 20, 2004.
Raoul W. Gagne,

Designated Federal Official, Davy Crockett
National Forest RAC.

[FR Doc. 04-11808 Filed 5—-24—-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Forest Service

RIN 0596-AC19

Tribal Watershed Forestry Assistance
Program

AGENCY: Forest Service, USDA.
ACTION: Advanced notice of interim final
guideline; request for comment.

SUMMARY: The Forest Service is
announcing its intent to prepare an
interim final guideline, in cooperation
with Indian tribes, for the Tribal
Watershed Forestry Assistance Program,
as authorized by Title III, Section 303,
of the Healthy Forests Restoration Act of
2003 (Pub. L. 108-148). The Tribal
Watershed Forestry Assistance Program
(TWFAP) is administered by the Forest
Service and implemented by
participating Indian tribes. The purpose
of the TWFAP is to build and strengthen
watershed partnerships that focus on
forested landscapes at the State,
regional, tribal, and local levels; to
provide tribal forestry best-management
practices and water quality technical
assistance directly to Indian tribes; to
provide technical guidance to tribal
land managers and policy makers for
water quality protection through forest
management; to complement tribal
efforts to protect water quality and
provide enhanced opportunities for
consultation and cooperation among
Federal agencies and tribal entities
charged with responsibility for water
and watershed management; and to
provide enhanced forest resource data
and support for improved
implementation and monitoring of tribal
forestry best-management practices. In
accordance with Forest Service policy,
formal consultation is ongoing with
Indian tribes on development of this
new program. This notice supplements
the consultation process. Comments are
invited and will be considered in the
development of the interim final
guideline. Additional direction on the
implementation of TWFAP will be
issued to the Forest Service Manual
Chapter 3500, Cooperative Watershed
Management.

DATES: Comments must be received by
July 26, 2004.

ADDRESSES: Send written comments to
Karen Solari, USDA Forest Service,

Cooperative Forestry, Mail Stop Code
1123, 1400 Independence Avenue, SW.,
Washington, DC 20250-0003; via
electronic mail to ksolari@fs.fed.us; or
via facsimile to (202) 205-1271.
Comments also may be submitted via
the World Wide Web/Internet at http:/
/www.regulations.gov. The agency
cannot confirm receipt of comments. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments during regular
business hours at the office of the
Cooperative Forestry Staff, 4th Floor
SE., Yates Building, 201 14th Street,
SW., Washington, DC. Visitors are
encouraged to call ahead to (202) 205—
1389 to facilitate entry into the building.
FOR FURTHER INFORMATION CONTACT:
Karen Solari, USDA Forest Service,
Cooperative Forestry, (202) 205-1274, or
Susan Johnson, USDA Forest Service,
Office of Tribal Relations,
sjohnson08@fs.fed.us, (303)275-5760.
SUPPLEMENTARY INFORMATION: The Tribal
Watershed Forestry Assistance Program
(TWFAP) is established in the Healthy
Forests Restoration Act of 2003 to
provide technical, financial, and related
assistance to Indian tribes for the
purpose of expanding tribal stewardship
capacities and activities through tribal
forestry best-management practices and
other means at the tribal level to address
watershed issues on land under the
jurisdiction of or administered by the
Indian tribes. A copy of the Healthy
Forests Restoration Act of 2003, Title III,
and other information on the watershed
forestry program can be found at: http:/
/www.fs.fed.us/cooperativeforestry/
programs/wfa/. The TWFAP provides
for (1) Development a program of
technical assistance; (2) Annual awards
to participating tribes for watershed
forestry projects; (3) Selection of priority
watersheds to target watershed forestry
projects for funding; and (4) An
opportunity to create tribal watershed
forester positions. At a minimum, the
TWFAP interim final guideline will
address these provisions.

In addition, the TWFAP interim final
guideline will establish the criteria that
Indian tribes should follow in
implementing the TWFAP. These will
include criteria for priority watershed
selection, acceptable watershed forest
projects, and best management practice
p