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DEPARTMENT OF ENERGY 

10 CFR Part 852 

RIN 1901–AB13 

Guidelines for Physician Panel 
Determinations on Worker Requests 
for Assistance in Filing for State 
Worker’s Compensation Benefits; 
Procedural Amendments

AGENCY: Department of Energy.
ACTION: Interim final rule; request for 
comment. 

SUMMARY: In order to expedite the 
handling of applications submitted by 
contractor employees or their survivors 
to the Department of Energy (DOE) 
Office of Worker Advocacy for 
assistance in pursuing workers’ 
compensation under State law for 
illness or death arising from exposure to 
toxic substances at a DOE workplace, 
DOE today publishes and makes 
immediately effective certain procedural 
amendments. Today’s procedural 
amendments will help streamline the 
processing of applications submitted to 
DOE under part D of the Energy 
Employees Occupational Illness 
Compensation Program Act of 2000 
(‘‘EEOICPA’’). The amendments reduce 
from three to one the minimum number 
of physicians required for an affirmative 
physician panel determination in most 
instances. To ensure that the procedural 
amendments in today’s rule accomplish 
their purpose, DOE invites public 
comment on today’s rule.
DATES: Effective Date: March 24, 2004. 
Comment Date: Comments are due April 
23, 2004.
ADDRESSES: You may submit comments, 
identified by RIN 1901–AB13, by any of 
the following methods: 

Electronic comments may be 
submitted at the Federal eRulemaking 
Portal: http://www.regulations.gov. 

E-mail comments may be submitted 
to: Judy.Keating@eh.doe.gov. Comments 

may be mailed to: Judy Keating, Room 
6B–128, U.S. Department of Energy, 
Office of Worker Advocacy, EH–8, 1000 
Independence Avenue, SW., 
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT: Judy 
Keating, U.S. Department of Energy, 
Office of Worker Advocacy, EH–8, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586–7551, 
e-mail address: 
Judy.Keating@eh.doe.gov.
SUPPLEMENTARY INFORMATION: 

I. Background 
On August 14, 2002, DOE published 

a final rule implementing part D of the 
Energy Employees Occupational Illness 
Compensation Program Act of 2000 
(‘‘the Act’’) (42 U.S.C. 7384, et seq.), 
Guidelines for Physician Panel 
Determinations on Worker Requests for 
Assistance in Filing for State Workers’ 
Compensation Benefits, 67 FR 52841. 
The rule, codified at 10 CFR part 852, 
sets forth procedures under which a 
DOE contractor employee or an 
employee’s estate or survivor may seek 
assistance from the DOE Office of 
Worker Advocacy (‘‘Program Office’’) in 
filing a claim with the appropriate State 
workers’ compensation system based on 
an illness or death that arose out of 
exposure to a toxic substance during the 
course of employment at a DOE facility. 
The rule also establishes the internal 
procedures to be followed by DOE in 
processing and considering an 
application for assistance.

DOE has received more than 20,000 
applications for assistance under Part D 
of the Act. The Program Office conducts 
an initial screening of the applications 
to identify applications that are not 
eligible for assistance. An application 
must contain reasonable evidence that 
the following three conditions are met. 
First, the application was filed by or on 
behalf of a DOE contractor employee or 
the employee’s estate or survivor. 
Second, the illness or death of the DOE 
contractor employee may have been 
caused by exposure to a toxic substance. 
Third, the illness or death may have 
been related to employment at a DOE 
facility. (See 67 FR at 52842–43, 52845). 

Applications that pass the initial 
screening process are then submitted to 
a case development and document 
acquisition process whereby documents 
within DOE’s control and relevant to the 
application are acquired from DOE’s 

facilities and contractors, the files are 
organized, and a case summary is 
prepared. The complete application 
package is then presented to a Physician 
Panel for review. Pursuant to the terms 
of DOE’s regulations, the Physician 
Panel reviews the package and 
determines whether the illness or death 
arose out of and in the course of 
employment by a DOE contractor and 
exposure to a toxic substance at a DOE 
facility. The Physician Panel 
determination is then forwarded to the 
Program Office. 

Under DOE’s regulations issued in 
August 2002, a Physician Panel is 
composed of three physicians appointed 
by the Secretary of Health and Human 
Services (‘‘HHS’’). The physicians are 
compensated at a rate not exceeding the 
cap established by law in 42 U.S.C. 
7385o(d)(2)(B). Moreover, the Act 
requires that Physician Panel members 
have occupational medicine experience 
and competency in diagnosing 
occupational illnesses. (42 U.S.C. 
7385o(d)(2)(A)). Only a small percentage 
of licensed physicians have the 
experience and competency in 
diagnosing occupational illnesses 
necessary to be qualified by HHS. While 
HHS has qualified over 150 physicians, 
participation on panels by qualified 
physicians is limited by the physicians’ 
other professional obligations and a 
reluctance to devote time to this 
program for a number of reasons, 
including the compensation rate cap 
established by the Act (42 U.S.C. 
7385o(d)(2)(B)). 

The Physician Panels’ review process 
is labor intensive; each physician is 
required to review all materials relating 
to the application. All panel members 
meet in conference, in person or by 
teleconference, in order to discuss the 
application and arrive at a 
determination agreed to by a majority of 
the members of the panel. 

Today’s rule permits a Physician 
Panel to be composed of a single 
qualified physician. Permitting single-
physician panels will have the 
immediate effect of increasing the 
number of panels available to review 
completed applications. Single-
physician panels will also simplify 
logistics by largely eliminating the time 
expended in coordinating and attending 
conferences, teleconferences, or 
meetings (though any panel physician is 
still free to consult with other appointed 

VerDate jul<14>2003 14:16 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00001 Fmt 4700 Sfmt 4700 E:\FR\FM\24MRR1.SGM 24MRR1



13710 Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Rules and Regulations 

physicians, Office of Worker Advocacy 
physicians, or other competent health 
care professionals, in accordance with 
DOE’s regulations, to discuss assigned 
applications). 

Today’s rule also requires that 
negative determinations issued by a 
single-physician panel be reviewed 
independently by an additional single-
physician panel. If the second single-
physician panel issues a negative 
opinion, the Program Office accepts the 
two negative results. If the second 
single-physician panel issues a positive 
opinion, the case is reviewed 
independently by a third single-
physician panel. The Program Office 
accepts the opinion of the majority of 
the three single-physician panels. 
Reexamination of an initial single-
physician panel negative opinion 
assures that no application will receive 
a final negative determination based on 
the opinion of a single physician. DOE 
believes the use of single-physician 
panels coupled with a reexamination of 
single-physician panel negative 
determinations by additional single-
physician panels will significantly 
increase the number of applications that 
can be reviewed by panels in a given 
time frame, while at the same time 
ensuring that this procedural change 
does not disadvantage applicants. 
Moreover, in DOE’s experience, the 
usual time frame for providing a panel 
determination has been less than 20 
days from the time of receipt by the 
panel. In less frequent cases, the rule 
would allow for the panels to request 
more time. 

Today’s rule amends § 852.13 to 
shorten the time permitted for a 
Physician Panel to make a 
determination and to submit the 
determination to the Program Office. 
DOE believes that the increased 
efficiencies of a single-physician panel 
will permit a more expeditious review 
of the application. 

Today’s rule will apply to all 
applications processed under part D of 
the EEOICPA. Cases that are presently 
being reviewed by three-physician 
panels will proceed to a determination 
by the panels as assigned. Cases 
assigned after the effective date of this 
rule will be assigned to single-physician 
panels or three-physician as determined 
by the Program Office. 

II. Section by Section Analysis 
The definition of ‘‘Physician Panel’’ is 

revised to permit a single physician to 
constitute a ‘‘panel’’ for the purpose of 
determining whether a death or illness 
arose out of and in the course of 
employment by a DOE contractor and 
exposure to a toxic substance at a DOE 

facility under § 852.8. Previously, 
‘‘Physician Panel’’ was defined as ‘‘a 
group of three physicians. * * *’’ This 
formulation proved to be burdensome, 
too resource-intensive and unnecessary 
for a thorough review of applications for 
assistance. Analyzing an application for 
assistance and issuing a determination 
under § 852.8 can be performed 
efficiently and thoroughly by a single 
physician. The definition adopted today 
preserves DOE’s discretion to convene 
three-physician panels. Nevertheless, 
DOE contemplates that a single-
physician panel will be used in most 
instances in order to expedite 
processing of the applications. DOE also 
has modified the definition of 
‘‘Physician Panel’’ so that it more 
accurately describes the functions of 
such panels. 

Section 852.16 is amended by adding 
two new paragraphs (a) and (b) that read 
as follows. ‘‘(a) If a panel composed of 
a single physician issues a negative 
determination, the negative 
determination is considered an initial 
opinion and the Program Office must 
direct an additional single-physician 
panel to review the application and 
issue an independent opinion. If the 
second single-physician panel issues a 
negative determination, the Program 
Offices considers the opinions as a 
negative determination by the Physician 
Panel for purposes of § 852.17(a) of this 
part. (b) If a second single-physician 
panel issues a positive opinion, the 
Program Office must direct an 
additional single-physician panel to 
review the application and issue an 
independent opinion. The Program 
Office reviews the three opinions and 
considers the majority of the three 
opinions as the determination by the 
Physician Panel for purposes of 
§ 852.17(a) of this part.’’ The 
independent reviews must occur before 
the Program Office can accept a negative 
determination under § 852.17. The 
entire text of the original § 852.16 is 
unchanged, but has been redesignated 
as paragraph (c). 

Section 852.11(b) is amended by 
adding the phrase, ‘‘If a Physician Panel 
has more than one physician,’’ to 
recognize that this paragraph does not 
apply to a panel composed of a single 
physician. The rule continues to allow 
Physician Panels to be composed of 
more than one physician. DOE thus 
would retain the discretion to use multi-
physician panels should it decide do so. 
DOE might determine that particular 
groups of applications or applications 
presenting a particular type of alleged 
illness were appropriate for multi-
physician panels. Or experience might 
demonstrate that in certain 

circumstances single-physician panels 
were less efficient than three-physician 
panels. The rule preserves DOE’s ability 
to use single-physician and multi-
physician panels in the most efficient, 
most fair way, based on DOE’s 
experience as this program progresses. If 
DOE uses panels composed of more 
than one physician, the panels will 
continue to be required to meet, discuss 
the application, and arrive at a 
determination agreed to by a majority. 
However, a negative determination by 
panels composed of more than one 
physician would not automatically be 
submitted for review by additional 
physicians, as will be done with 
negative determinations by panels 
composed of only one physician. 

Section 852.13 sets a limit on the time 
that may elapse between the submission 
of the completed application to the 
Physician Panel and the submission of 
the panel’s determination to the 
Program Office. Today’s rule adjusts the 
time for this action from 30 working 
days to 20 working days. 

III. Regulatory Review 

A. Review under Executive Order 12866 

This regulatory action has been 
determined to be a ‘‘significant 
regulatory action’’ under Executive 
Order 12866, Regulatory Planning and 
Review. See 58 FR 51735 (October 4, 
1993). Accordingly, today’s action was 
subject to review under the Executive 
Order by the Office of Information and 
Regulatory Affairs (OIRA) of the Office 
of Management and Budget.

B. Review Under the Paperwork 
Reduction Act 

No new information collection 
requirements subject to the Paperwork 
Reduction Act, 44 U.S.C. 501 et seq. are 
imposed by today’s regulatory action. 

C. Review Under Executive Order 13132 

Executive Order 13132, ‘‘Federalism’’ 
(64 FR 43255, August 4, 1999), imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and carefully assess the necessity 
for such actions. The Executive Order 
also requires agencies to have an 
accountable process to ensure 
meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications. On March 14, 2000, DOE 
published a statement of policy 
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describing the intergovernmental 
consultation process it will follow in the 
development of such regulations (65 FR 
13735). DOE has examined today’s rule 
and has determined that it does not 
preempt State law and does not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by Executive Order 13132. 

D. Review Under the National 
Environmental Policy Act 

DOE has concluded that today’s rule 
falls into a class of actions that would 
not individually or cumulatively have a 
significant impact on the human 
environment, as determined by DOE’s 
regulations implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, 
today’s amendment to the Physician 
Panel procedures is covered under the 
Categorical Exclusion for rulemakings 
that are strictly procedural in paragraph 
A6 of appendix A to subpart D, 10 CFR 
part 1021. Accordingly, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

E. Review Under the Unfunded 
Mandates Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act of 1995 requires each 
agency to prepare a written assessment 
of the effects of any Federal mandate in 
a proposed or final rule that may result 
in the expenditure by State, local, and 
tribal governments and the private 
sector, of $100 million in any single 
year. DOE has determined that today’s 
regulatory action does not impose a 
Federal mandate on State, local, or tribal 
governments or on the private sector. 

F. Review Under the Regulatory 
Flexibility Act 

The Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., directs agencies to 
prepare a regulatory flexibility analysis 
whenever an agency is required to 
publish a general notice of proposed 
rulemaking for a rule. DOE has 
determined that today’s rule is 
procedural and is not subject to prior 
notice and opportunity for public 
comment. In accordance with 5 U.S.C. 
604(a), no regulatory flexibility analysis 
has been prepared for today’s rule. 

G. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 

Reform’’ (61 FR 4729, February 7, 1996), 
imposes on Federal agencies the general 
duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. Section 3(b) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this rule 
meets the relevant standards of 
Executive Order 12988. 

H. Review Under the Treasury and 
General Government Appropriations 
Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule would not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

I. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516, note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. OMB’s guidelines were published 
at 67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed today’s notice under the OMB 
and DOE guidelines and has concluded 

that it is consistent with applicable 
policies in those guidelines. 

J. Review Under Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001), requires Federal agencies to 
prepare and submit to OIRA, a 
Statement of Energy Effects for any 
proposed significant energy action. A 
‘‘significant energy action’’ is defined as 
any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that: 
(1) Is a significant regulatory action 
under Executive Order 12866, or any 
successor order; and (2) is likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy, or 
(3) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
Today’s regulatory action is not a 
significant energy action. Accordingly, 
DOE has not prepared a Statement of 
Energy Effects. 

K. Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of today’s rule. The report 
will state that it has been determined 
that the rule is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2).

List of Subjects in 10 CFR Part 852 

Administrative practice and 
procedure, Government contracts, 
Hazardous substances, Workers’ 
compensation.

Issued in Washington, DC, on March 17, 
2004. 
Robert G. Card, 
Under Secretary for Energy, Science and 
Environment.

� For the reasons set forth in the 
preamble, 10 CFR part 852 is amended 
as follows:

PART 852—GUIDELINES FOR 
PHYSICIAN PANEL DETERMINATIONS 
ON WORKER REQUESTS FOR 
ASSISTANCE IN FILING FOR STATE 
WORKER’S COMPENSATION 
BENEFITS

� 1. The authority citation for part 852 
continues to read as follows:
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Authority: 42 U.S.C. 7384, et seq.; 42 
U.S.C. 2201 and 7101, et seq.; 50 U.S.C. 2401 
et seq.

� 2. Section 852.2 is amended by 
revising the definition of the term 
‘‘Physician Panel’’ to read as follows:

§ 852.2 What are the definitions of terms 
used in this part?

* * * * *
Physician panel means one or more 

physicians (as determined by the 
Program Office), who are appointed by 
the Secretary of Health and Human 
Services, pursuant to part D of the Act, 
to evaluate applications of DOE 
contractor employees, under the 
procedures and requirements of this 
part.
* * * * *
� 3. Section 852.11 is amended by 
revising paragraph (b) as follows:

§ 852.11 How is a Physician Panel to carry 
out its deliberations and arrive at a 
determination?

* * * * *
(b) If a Physician Panel has more than 

one physician, all panel members meet 
in conference, in person, or by 
teleconference in order to discuss the 
application and arrive at a 
determination agreed to by a majority of 
the members of the Physician Panel.
* * * * *
� 4. Section 852.13 is amended by 
revising paragraph (a) as follows:

§ 852.13 When must a Physician Panel 
issue its determination? 

(a) A Physician Panel must submit its 
determination and findings to the 
Program Office within 20 working days 
of the time that panel member(s) have 
received the complete application for 
review from the Program Office.
* * * * *
� 5. Section 852.16 is revised to read as 
follows:

§ 852.16 When may the Program Office ask 
a Physician Panel to reexamine an 
application that has undergone prior 
Physician Panel review? 

(a) If a panel composed of a single 
physician issues a negative 
determination, the negative 
determination is considered an initial 
opinion and the Program Office must 
direct an additional single-physician 
panel to review the application and 
issue an independent opinion. If the 
second single-physician panel issues a 
negative determination, the Program 
Offices considers the opinions as a 
negative determination by the Physician 
Panel for purposes of § 852.17(a) of this 
part. 

(b) If a second single-physician panel 
issues a positive opinion, the Program 
Office must direct an additional single-
physician panel to review the 
application and issue an independent 
opinion. The Program Office reviews the 
three opinions and considers the 
majority of the three opinions as the 
determination by the Physician Panel 
for purposes of § 852.17(a) of this part. 

(c) The Program Office may direct the 
original Physician Panel or a different 
Physician Panel to reexamine an 
application that has undergone prior 
Physician Panel review if: 

(1) There is significant evidence 
contrary to the panel determination; 

(2) The Program Office obtains new 
information the consideration of which 
would be reasonably likely to result in 
a different determination; 

(3) The Program Office becomes aware 
of a real or potential conflict of interest 
of a member of the original panel in 
relation to the application under review; 
or 

(4) Reexamination is necessary to 
ensure consistency among panels.

[FR Doc. 04–6555 Filed 3–23–04; 8:45 am] 
BILLING CODE 6450–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2003–CE–55–AD; Amendment 
39–13531; AD 2004–06–05] 

RIN 2120–AA64 

Airworthiness Directives; Pilatus 
Aircraft Ltd. Models PC–12 and PC–12/
45 Airplanes

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA adopts a new 
airworthiness directive (AD) for all 
Pilatus Aircraft Ltd. (Pilatus) Models 
PC–12 and PC–12/45 airplanes. This AD 
requires you to determine whether 
certain main landing gear shock 
absorber attachment bolts have been 
replaced and, if not replaced, would 
require you to replace shock absorber 
attachment bolts on main landing gear 
assemblies that have a serial number 
beginning with AM001 through AM053. 
This AD is the result of mandatory 
continuing airworthiness information 
(MCAI) issued by the airworthiness 
authority for Switzerland. We are 
issuing this AD to detect and correct 
hydrogen embrittlement in the main 
landing gear shock absorber attachment 

bolts, which could result in failure of 
the main landing gear. This failure 
could lead to main landing gear collapse 
during operation with consequent loss 
of airplane control.
DATES: This AD becomes effective on 
May 6, 2004. 

As of May 6, 2004, the Director of the 
Federal Register approved the 
incorporation by reference of certain 
publications listed in the regulation.
ADDRESSES: You may get the service 
information identified in this AD from 
Pilatus Aircraft Ltd., Customer Liaison 
Manager, CH–6371 Stans, Switzerland; 
telephone: +41 41 619 63 19; facsimile: 
+41 41 619 6224; or from Pilatus 
Business Aircraft Ltd., Product Support 
Department, 11755 Airport Way, 
Broomfield, Colorado 80021; telephone: 
(303) 465–9099; facsimile: (303) 465–
6040. 

You may view the AD docket at FAA, 
Central Region, Office of the Regional 
Counsel, Attention: Rules Docket No. 
2003–CE–55–AD, 901 Locust, Room 
506, Kansas City, Missouri 64106. Office 
hours are 8 a.m. to 4 p.m., Monday 
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
Doug Rudolph, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329–
4059; facsimile: (816) 329–4090.
SUPPLEMENTARY INFORMATION:

Discussion 

What events have caused this AD? 
The Federal Office for Civil Aviation 
(FOCA), which is the airworthiness 
authority for Switzerland, recently 
notified FAA that an unsafe condition 
may exist on Pilatus Models PC–12 and 
PC–12/45 airplanes. The FOCA reports 
that certain shock absorber attachment 
bolts (part number 532.10.12.110) in the 
main landing gear assemblies could fail 
during operation. Investigations 
revealed that an improper cadmium 
plating process applied to the high 
strength steel part causes the problem. 
This can cause hydrogen embrittlement. 

The only bolts affected are those 
installed on main landing gear 
assemblies with a serial number that 
starts with AM. 

What is the potential impact if FAA 
took no action? Failure of the main 
landing gear could lead to main landing 
gear collapse during operation with 
consequent loss of airplane control. 

Has FAA taken any action to this 
point? We issued a proposal to amend 
part 39 of the Federal Aviation 
Regulations (14 CFR part 39) to include 
an AD that would apply to all Pilatus 
Models PC–12 and PC–12/45 airplanes. 
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This proposal was published in the 
Federal Register as a notice of proposed 
rulemaking (NPRM) on January 9, 2004 
(69 FR 1551). The NPRM proposed to 
require you to determine whether 
certain main landing gear shock 
absorber attachment bolts have been 
replaced and, if not replaced, would 
require you to replace shock absorber 
attachment bolts on main landing gear 
assemblies that have a serial number 
beginning with AM. 

Comments 

Was the public invited to comment? 
We provided the public the opportunity 
to participate in developing this AD. 
The following presents the comments 
received on the proposal and FAA’s 
response to each comment: 

Comment Issue No. 1: Limit the 
Effectivity of the AD 

What is the commenter’s concern? 
Two commenters want the effectivity of 
the AD limited to Pilatus Models PC–12 
and PC–12/45 airplanes with serial 
numbers 101 through 482 (as listed in 
Pilatus SB PC12 Service Bulletin No: 
32–015, dated September 12, 2003). The 
commenters state that the suspected 
bolts have been installed on a limited 
number of landing gears. Further, it is 
very unlikely that bolts have been 
swapped between airplanes. The 
proposed effectivity to all serial 
numbers will place an undue burden on 
owners and operators. 

The commenters conclude that 
limiting the effectivity to airplanes with 
serial numbers 101 through 482 is 
enough to assure the airworthiness of 
Pilatus Models PC–12 and PC–12/45 
airplanes. 

What is FAA’s response to the 
concern? We believe that the practice of 
swapping bolts is rare, however, it is 
still possible. To help alleviate this 
possibility, we are including the action 
of a logbook check in the AD. 

We also believe that the swapping of 
the main landing gear assemblies is 
possible so limiting the airplane serial 
numbers is not enough to assure the 
airworthiness of Pilatus Models PC–12 
and PC–12/45 airplanes. 

We are not changing the final rule AD 
action as a result of theses comments. 

Comment Issue No. 2: Limit Effectivity 
on the Shock-Absorber Attachment 
Bolts 

What is the commenter’s concern? 
Two commenters note that main landing 
gear assemblies with new bolts (part 
number (P/N) 532.10.12.110) marked 
‘‘AT’’ or ‘‘VLG’’ are good bolts and do 
not require replacement. 

The commenters request limiting the 
effectivity of the AD to those P/N 
532.10.12.110 bolts not marked ‘‘AT’’ or 
‘‘VLG.’’ 

What is FAA’s response to the 
concern? We agree that the main 
landing gear assemblies with new bolts 
(part number (P/N) 532.10.12.110) 
marked ‘‘AT’’ or ‘‘VLG’’ are good bolts 
and do not require replacement. 

We are changing the final rule AD 
action accordingly to reflect the 
commenters’ request. 

Comment Issue No. 3: AD Is Not 
Needed 

What is the commenter’s concern? 
One commenter suggests that the 
aviation industry has influence over 
FAA. Further, FAA neglects the public’s 
concerns. 

We infer that the commenters want us 
to withdraw the NPRM. 

What is FAA’s response to the 
concern? Through the NPRM process, 
FAA provides the public opportunity to 
comment on and influence the AD 
action. 

Since the commenter gave no specific 
reasons to withdraw or change the 
proposed rule, we are not changing the 
final rule AD action as a result of these 
comments. 

Comment Issue No. 4: Limit Effectivity 
on the Main Landing Gear Assemblies 

What is the commenter’s concern? 
One commenter requests that FAA limit 
the effectivity on the main landing gear 
assemblies to those assemblies with the 
serial numbers that start ‘‘AM001’’ 
through ‘‘AM053’’ since Pilatus has 
identified these were assembled with 
the defective bolts. The commenter 
notes that limiting the effectivity will 
lessen the impact on owners/operators. 

What is FAA’s response to the 
concern? The FAA agrees that the AD 
should limit the effectivity on the main 
landing gear assemblies. 

We are changing the final rule AD 
action accordingly. 

Conclusion 
What is FAA’s final determination on 

this issue? We have carefully reviewed 
the available data and determined that 
air safety and the public interest require 
adopting the AD as proposed except for 
the changes discussed above and minor 
editorial corrections. We have 
determined that these changes and 
minor corrections:
—Are consistent with the intent that 

was proposed in the NPRM for 
correcting the unsafe condition; and 

—Do not add any additional burden 
upon the public than was already 
proposed in the NPRM. 

Changes to 14 CFR Part 39—Effect on 
the AD 

How does the revision to 14 CFR part 
39 affect this AD? On July 10, 2002, the 
FAA published a new version of 14 CFR 
part 39 (67 FR 47997, July 22, 2002), 
which governs the FAA’s AD system. 
This regulation now includes material 
that relates to altered products, special 
flight permits, and alternative methods 
of compliance. This material previously 
was included in each individual AD. 
Since this material is included in 14 
CFR part 39, we will not include it in 
future AD actions. 

Costs of Compliance 
How many airplanes does this AD 

impact? We estimate that this AD affects 
260 airplanes in the U.S. registry.

What is the cost impact of this AD on 
owners/operators of the affected 
airplanes? The manufacturer will 
provide parts free of charge and will pay 
for the estimated 3 workhours required 
to do the inspection and replacement of 
the shock absorber attachment bolts. 

Compliance Time of This AD 
What will be the compliance time of 

this AD? The compliance time of this 
AD is within the next 30 calendar days 
after the effective date of this AD. 

Why is this compliance time 
presented in calendar time instead of 
hours time-in-service (TIS)? The unsafe 
condition exists or could develop on 
airplanes equipped with the affected 
parts regardless of airplane operation. 
For example, the unsafe condition has 
the same chance of occurring on an 
airplane with 50 hours TIS as it does on 
one with 5,000 hours TIS. Therefore, we 
are presenting the compliance time of 
this AD in calendar time instead of 
hours TIS. 

Regulatory Findings 
Will this AD impact various entities? 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

Will this AD involve a significant rule 
or regulatory action? For the reasons 
discussed above, I certify that this AD: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
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under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary by sending a request to us 
at the address listed under ADDRESSES. 
Include ‘‘AD Docket No. 2003–CE–55–
AD’’ in your request.

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

Adoption of the Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

� 2. FAA amends § 39.13 by adding a 
new AD to read as follows:
2004–06–05 Pilatus Aircraft Ltd.: 

Amendment 39–13531; Docket No. 
2003–CE–55–AD. 

When Does This AD Become Effective? 

(a) This AD becomes effective on May 6, 
2004. 

What Other ADs Are Affected by This 
Action? 

(b) None. 

What Airplanes Are Affected by This AD? 

(c) This AD affects Models PC–12 and PC–
12/45 airplanes, all serial numbers, that are 
certificated in any category. 

What is the Unsafe Condition Presented in 
This AD? 

(d) This AD is the result of mandatory 
continuing airworthiness information (MCAI) 
issued by the airworthiness authority for 
Switzerland. The actions specified in this AD 
are intended to detect and correct hydrogen 
embrittlement in the main landing gear shock 
absorber attachment bolts, which could result 
in failure of the main landing gear. This 
failure could lead to main landing gear 
collapse during operation with consequent 
loss of airplane control. 

What Must I do To Address This Problem? 

(e) To address this problem, you must do 
the following:

Actions Compliance Procedures 

(1) Maintenance Records Check: ...................... Within the next 30 calendar days after May 6, 
2004 (the effective date of this AD), unless 
already done.

No special procedures necessary to check the 
maintenance records. 

(i) Check the maintenance records to deter-
mine whether the main landing gear (MLG) 
shock absorber attachment bolts (part num-
ber (P/N) 532.10.12.110) have been re-
placed. The bolts must have been replaced 
by following Pilatus PC12 Service Bulletin 
No: 32–015, dated September 12, 2003. The 
owner/operator holding at least a private pilot 
certificate as authorized by section 43.7 of 
the Federal Aviation Regulations (14 CFR 
43.7) may perform this check. 

(ii) If, by checking the maintenance records, the 
owner/operator can definitely show that the 
MLG gear shock absorber attachment bolts 
(P/N 532.10.12.110) have been replaced (by 
following Pilatus PC12 Service Bulletin No: 
32–015, dated September 12, 2003), then re-
port the removal of any bolts to FAA at the 
address in paragraph (f) of this AD. You 
must make an entry into the aircraft records 
that shows compliance with this portion of 
the AD in accordance with section 43.9 of 
the Federal Aviation Regulations (14 CFR 
43.9). 

(2) If you find as a result of the check in para-
graph (e)(1) that there is no record of bolt re-
placement, inspect the left and right MLG as-
semblies (P/N 532.10.12.049 and P/N 
532.10.12.050) for any serial number begin-
ning with AM001 through AM053. You may 
choose to do the inspection without doing the 
logbook check.

Within the next 30 calendar days after May 6, 
2004 (the effective date of this AD), unless 
already done.

Follow the Accomplishment Instructions of 
Pilatus PC12 Service Bulletin No: 32–015, 
dated September 12, 2003. 

(3) If during the inspection required by para-
graph (e)(2) of this AD, you find any MLG 
assembly with a serial number beginning 
with AM001 through AM053, replace any 
shock absorber bolts (P/N inspection 
532.10.12.110) NOT MARKED with ‘‘AT’’ or 
‘‘VLG’’ with new bolts.

Before further flight after the inspection re-
quired by paragraph (e)(2) of this AD.

Follow the Accomplishment Instructions of 
Pilatus PC12 Service Bulletin No: 32–015, 
dated September 12, 2003. 
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Actions Compliance Procedures 

(4) After removal of the shock absorber bolts 
(P/N 532.10.12.110), send the old removed 
bolts to Pilatus. Report this to FAA at the ad-
dress in paragraph (f) of this AD. The Office 
of Management and Budget (OMB) approved 
the information collection requirements con-
tained in this regulation under the provisions 
of the Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) and assigned OMB 
Control Number 2120–0056.

Within the next 30 calendar days after May 6, 
2004 (the effective date of this AD), unless 
already done..

Not Applicable. 

(5) Before installing any left or right MLG as-
sembly (P/N 532.10.12.049 or P/N 
532.10.12.050) that has a serial number be-
ginning with AM, ensure that the shock ab-
sorber bolts (P/N 532.10.12.110) NOT 
MARKED with ‘‘AT’’ or ‘‘VLG’’ have been re-
placed, and, if not, replace with new bolts.

As of May 6, 2004 (the effective date of this 
AD).

Follow Pilatus PC12 Service Bulletin No: 32–
015, dated September 12, 2003 

May I Request an Alternative Method of 
Compliance? 

(f) You may request a different method of 
compliance or a different compliance time 
for this AD by following the procedures in 14 
CFR 39.19. Unless FAA authorizes otherwise, 
send your request to your principal 
inspector. The principal inspector may add 
comments and will send your request to the 
Manager, Standards Office, Small Airplane 
Directorate, FAA. For information on any 
already approved alternative methods of 
compliance, contact Doug Rudolph, 
Aerospace Engineer, FAA, Small Airplane 
Directorate, 901 Locust, Room 301, Kansas 
City, Missouri 64106; telephone: (816) 329–
4059; facsimile: (816) 329–4090. 

Does This AD Incorporate Any Material by 
Reference? 

(g) You must do the actions required by 
this AD following the instructions in Pilatus 
PC12 Service Bulletin No: 32–015, dated 
September 12, 2003. The Director of the 
Federal Register approved the incorporation 
by reference of this service bulletin in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. You may get a copy from Pilatus 
Aircraft Ltd., Customer Liaison Manager, 
CH–6371 Stans, Switzerland; telephone: +41 
41 619 63 19; facsimile: +41 41 619 6224; or 
from Pilatus Business Aircraft Ltd., Product 
Support Department, 11755 Airport Way, 
Broomfield, Colorado 80021; telephone: (303) 
465–9099; facsimile: (303) 465–6040. You 
may review copies at FAA, Central Region, 
Office of the Regional Counsel, 901 Locust, 
Room 506, Kansas City, Missouri 64106; or 
at the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC. 

Is There Other Information That Relates to 
This Subject? 

(h) Swiss AD Number HB 2003–522, dated 
November 14, 2003, also addresses the 
subject of this AD.

Issued in Kansas City, Missouri, on March 
15, 2004. 
James E. Jackson, 
Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service.
[FR Doc. 04–6260 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2001–NM–400–AD; Amendment 
39–13527; AD 2004–06–01] 

RIN 2120–AA64 

Airworthiness Directives; Dornier 
Model 328–100 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Dornier Model 
328–100 series airplanes, that requires 
replacement of the existing main 
landing gear (MLG) leg assembly with a 
modified assembly. This action is 
necessary to prevent fatigue damage of 
the MLG leg, which could result in 
collapse of the MLG. This action is 
intended to address the identified 
unsafe condition.
DATES: Effective April 28, 2004. 

The incorporation by reference of a 
certain publication listed in the 
regulations is approved by the Director 
of the Federal Register as of April 28, 
2004.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from AvCraft Aerospace GmbH, P.O. 

Box 1103, D–82230 Wessling, Germany. 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom 
Groves, Aerospace Engineer, 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–1503; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Dornier 
Model 328–100 series airplanes was 
published in the Federal Register on 
January 5, 2004 (69 FR 287). That action 
proposed to require replacement of the 
existing main landing gear (MLG) leg 
assembly with a modified assembly. 

Comments 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA’s 
determination of the cost to the public. 

Conclusion 

After careful review of the available 
data, we have determined that air safety 
and the public interest require the 
adoption of the rule as proposed. 

Cost Impact 

We estimate that 53 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 8 work hours 
per airplane to accomplish the required 
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replacement, and that the average labor 
rate is $65 per work hour. Required 
parts will be provided by the 
manufacturer at no charge. Based on 
these figures, the cost impact of this AD 
on U.S. operators is estimated to be 
$27,560, or $520 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 

or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

Adoption of the Amendment

� Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

� 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

� 2. Section 39.13 is amended by adding 
the following new airworthiness 
directive:
2004–06–01 Fairchild Dornier Gmbh 

(Formerly Dornier Luftfahrt GmbH): 
Amendment 39–13527. Docket 2001–
NM–400–AD.

Applicability: Model 328–100 series 
airplanes, certificated in any category, serial 
numbers (S/Ns) 3005 through 3119 inclusive, 
equipped with a main landing gear (MLG) leg 
assembly, main body, or main machined 
body having a part number (P/N) and S/N 
listed in Table 1 of this AD.

TABLE 1.—MLG LEG ASSEMBLY, MAIN BODY, AND MAIN MACHINED BODY P/NS AND S/NS 

MLG part name P/N S/Ns 

Leg assembly ..................................................................................................... 22730–000–02 U16 through U22 inclusive. 
Leg assembly ..................................................................................................... 22731–000–02 U16 through U22 inclusive. 
Main body .......................................................................................................... 22415–000–01 U16 through U22 inclusive. 
Main body .......................................................................................................... 22416–000–01 U16 through U22 inclusive. 
Main machined body ......................................................................................... 24284–000–00 U56, U62, U64, U66, U68, U70, U74. 
Main machined body ......................................................................................... 22286–000–00 U51, U57, U59, U65, U67, U73, U85. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue damage of the MLG leg, 
which could result in collapse of the MLG, 
accomplish the following: 

Replacement of MLG Leg Assembly 

(a) Prior to the accumulation of 16,000 total 
landings on the MLG body, or within 300 
flight hours after the effective date of this AD, 
whichever occurs later, replace the existing 
MLG leg assembly with a modified leg 
assembly per Dornier Service Bulletin SB 
328–32–344, Revision 1, dated June 11, 2001.

Note 1: Dornier Service Bulletin SB 328–
32–344, Revision 1, refers to Messier-Dowty 
Service Bulletins 800–32–028, dated 
November 27, 2000; and 800–32–014, dated 
January 18, 1999; as appropriate sources of 
service information for modifying the MLG 
leg assembly.

Alternative Methods of Compliance 

(b) In accordance with 14 CFR 39.19, the 
Manager, International Branch, ANM–116, 
Transport Airplane Directorate, FAA, is 
authorized to approve alternative methods of 
compliance for this AD. 

Incorporation by Reference 

(c) The actions shall be done in accordance 
with Dornier Service Bulletin SB 328–32–
344, Revision 1, dated June 11, 2001. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from AvCraft 
Aerospace GmbH, P.O. Box 1103, D–82230 
Wessling, Germany. Copies may be inspected 
at the FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC.

Note 2: The subject of this AD is addressed 
in German airworthiness directive 2002–001, 
dated January 10, 2002.

Effective Date 

(d) This amendment becomes effective on 
April 28, 2004.

Issued in Renton, Washington, on March 5, 
2004. 
Ali Bahrami, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–5941 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter 1

Change of Name; Technical 
Amendment

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule; technical 
amendment.

SUMMARY: The Food and Drug 
Administration (FDA) is amending its 
regulations to reflect a change in the 
name of the Dockets Management 
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Branch to the Division of Dockets 
Management. This action is editorial in 
nature and is intended to improve the 
accuracy of the agency’s regulations.

DATES: Effective March 30, 2004.

FOR FURTHER INFORMATION CONTACT: 
Joyce A. Strong, Office of Policy and 
Planning (HF–27), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–7010.

SUPPLEMENTARY INFORMATION: This 
document amends FDA’s regulations to 
reflect the Dockets Management Branch 
address change by removing the entire 
outdated name wherever it appears and 
by adding the new name in its place in 
21 CFR parts 3, 5, 7, 10, 12, 13, 14, 15, 
17, 20, 25, 60, 100, 101, 109, 170, 184, 
201, 312, 314, 316, 328, 330, 341, 355, 
369, 500, 509, 520, 522, 558, 570, 601, 
740, 808, 812, 814, 860, 861, 895, 900, 
1010, 1030, 1240, and 1250.

Publication of this document 
constitutes final action on these changes 
under the Administrative Procedure Act 
(5 U.S.C. 553). Notice and public 
procedure are unnecessary because FDA 
is merely correcting nonsubstantive 
errors.

� Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR chapter I is 
amended as follows:

Chapter I—[Amended]

� 1. Parts 3, 5, 7, 10, 12, 13, 14, 15, 17, 
25, 60, 100, 101, 109, 170, 184, 201, 312, 
314, 316, 328, 330, 341, 355, 369, 500, 
509, 520, 522, 558, 570, 601, 740, 808, 
812, 814, 860, 861, 895, 900, 1010, 1030, 
1240, and 1250 are amended by 
removing ‘‘Dockets Management 
Branch’’ wherever it appears and by 
adding in its place ‘‘Division of Dockets 
Management’’.
� 2. Parts 20, 170, 570, and 860 are 
amended by removing ‘‘Dockets 
Management Branch’s’’ wherever it 
appears and by adding in its place 
‘‘Division of Dockets Management’s’’.

Dated: March 17, 2004.

Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–6482 Filed 3–23–04; 8:45 am]

BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 201

[Docket No. 90N–0309]

Drug Labeling; Sodium Labeling for 
Over-the-Counter Drugs; Technical 
Amendment; Termination of Delay of 
Effective Date; Compliance Dates

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule; technical 
amendment; termination of delay of 
effective date; compliance dates.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
regulation that established conditions 
under which the labeling of over-the-
counter (OTC) drug products intended 
for oral ingestion must include the 
sodium content and a general warning 
that persons who are on a sodium 
restricted diet should not take the 
product unless directed by a doctor. 
This final rule makes a few minor 
labeling changes and broadens the 
conditions for using the descriptive 
term ‘‘sodium free.’’ This document also 
terminates the delay of the effective date 
of the provisions concerning sodium 
labeling (§ 201.64(a) through (h)) and 
establishes compliance dates for the 
final rule.
DATES: The effective date for § 201.64(a) 
through (h), added at 61 FR 17806, April 
22, 1996, and delayed at 62 FR 19923, 
April 24, 1997, as amended by this final 
rule is April 23, 2004. The amendments 
in this final rule are effective April 23, 
2004.

Compliance Dates: The compliance 
date for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004, is immediately 
upon approval of the application. The 
compliance date for all other OTC drug 
products, whether subject to drug 
marketing applications approved before 
April 23, 2004, subject to any OTC drug 
monograph, or not yet the subject of any 
OTC drug monograph, is September 24, 
2005.
FOR FURTHER INFORMATION CONTACT: 
Robert L. Sherman, Center for Drug 
Evaluation and Research (HFD–560), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301–827–2222.
SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of April 22, 

1996 (61 FR 17798), FDA issued a final 

rule amending the general labeling 
provisions for OTC drug products 
(§ 201.64) to: (1) Require that the 
sodium content of all OTC drug 
products intended for oral ingestion be 
included in labeling when the product 
contains 5 milligrams (mg) or more 
sodium per a single dose; (2) require 
that all OTC drug products intended for 
oral ingestion containing more than 140 
mg sodium in the labeled maximum 
daily dose bear a general warning that 
persons who are on a sodium-restricted 
diet should not take the product unless 
directed by a doctor; and (3) provide for 
the voluntary use of certain terms 
(‘‘sodium free,’’ ‘‘very low sodium,’’ and 
‘‘low sodium’’) relating to an OTC drug 
product’s sodium content per labeled 
maximum daily dose. The effective date 
of the final rule was April 22, 1997. In 
the final rule, FDA also sought 
comments whether the rule should be 
amended to include sodium content 
labeling for OTC rectal laxative, vaginal, 
dentifrice, mouthwash, and mouth rinse 
drug products.

Interested persons were invited to 
submit comments by July 22, 1996. In 
response to two requests for extension 
of time to file comments to the final 
rule, FDA published a document in the 
Federal Register of July 22, 1996 (61 FR 
38046), extending the comment period 
until September 20, 1996.

In response to the final rule, FDA 
received comments from four 
manufacturers and two trade 
associations. Two of the comments 
requested that the effective date of the 
final rule be extended for at least an 
additional 6 months, to October 1997 or 
later. One comment mentioned the need 
for ongoing technical work, noting that 
manufacturers have undertaken formal 
product testing to ascertain precise 
sodium content before preparing new 
labels with accurate content 
declarations. The comment identified 
several problems with the sodium 
content of inactive ingredients. 
Specifications for some OTC drug 
ingredients do not include limits for 
sodium; suppliers often do not provide 
entire formulation information to 
companies; and sodium content may 
vary from lot to lot and/or supplier to 
supplier, especially for ingredients of 
natural origin. The comment stated that 
it would be difficult for some companies 
to complete product testing in time to 
have new labeling prepared by April 
1997. The other comment stated that 
additional time would reduce label 
obsolescence, allow the use of already 
printed labeling, and allow labeling to 
be changed using current staff levels.

Both comments emphasized that FDA 
should delay implementation of the 
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sodium labeling final rule until the 
proposed rule on labeling for OTC drug 
products containing calcium, 
magnesium, and potassium (61 FR 
17807, April 22, 1996) was finalized. 
The comments contended that 
coordinating the effective date of both 
rules, which could apply to any single 
product, would avoid two label changes 
and the related economic impact of 
phasing in label changes for two 
separate rulemakings. One comment 
added that no major public health 
consequence should be expected from 
this delay for the sodium labeling 
because OTC drug products with 
relatively high sodium contents, e.g., 
antacids and laxatives, already bear a 
restricted sodium-use warning.

FDA agreed with the comments’ 
rationale that it was desirable to 
coordinate implementation of the 
sodium labeling with the calcium, 
magnesium, and potassium labeling. A 
single effective date for both final rules 
avoids two labeling changes and 
reduces the economic impact of phasing 
in labeling changes for two separate, but 
related, rulemakings. In addition, a 
delay would provide manufacturers 
additional time that should be sufficient 
to complete all product analyses. FDA 
notified all commentors of its intentions 
in a feedback letter (Ref. 1) and asked 
the Consumer Healthcare Products 
Association (formerly the 
Nonprescription Drug Manufacturers 
Association) to notify its members and 
suggest that they incorporate calcium, 
magnesium, and potassium analyses 
into current plans to do sodium 
analyses so that all analyses can be 
completed and new labeling 
implemented by the effective date. FDA 
also concurred with one comment that 
there should be no major public health 
consequences because of this delay.

In the Federal Register of April 24, 
1997 (62 FR 19923), FDA delayed the 
effective date of § 201.64(a) through (h) 
until further notice. The current final 
rule terminates the delay of the effective 
date, establishes a new effective date of 
30 days after the date of publication in 
the Federal Register, and sets dates for 
manufacturers to be in compliance with 
the final rule.

Elsewhere in this issue of the Federal 
Register, FDA is publishing a final rule 
containing the labeling requirements for 
orally ingested OTC drug products 
containing calcium, magnesium, and 
potassium. That final rule also becomes 
effective 30 days after the date of 
publication in the Federal Register, and 
has the same compliance dates as this 
final rule for sodium labeling.

II. FDA’s Response to the Comments

A. Situations Where Rule Should Not 
Apply

1. Two comments disagreed with 
across-the-board sodium labeling for all 
orally ingested OTC drug products. The 
comments favored a category-by-
category approach for considering 
warnings and cited the review of OTC 
antacid and laxative drug products as 
examples that had successfully 
established the need for sodium 
warnings for those products. One 
comment added that FDA should not 
require sodium-related warnings on 
additional categories of OTC drug 
products without sufficient evidence of 
a public health need. The comment 
contended that people who have been 
advised by a physician or decided on 
their own to monitor their sodium 
intake are able to use content 
declarations to make food selections in 
their targeted limit and would be able to 
similarly use the content declaration on 
OTC drug products. The comment 
argued that the warning to avoid the 
product if on a sodium-restricted diet, 
unless directed by a doctor, is not 
needed and would not help consumers 
make decisions. The comment 
acknowledged, however, that 
information about the sodium content in 
a dosage unit is useful for people who 
are monitoring sodium intake.

A third comment contended that a 
warning statement is not necessary or 
helpful and is not a good use of limited 
OTC drug label space. The comment 
stated that people on a restricted diet 
are typically instructed by a medical 
professional to be aware of certain 
habits and monitor their intake using 
information provided by the declared 
sodium level on a product. The 
comment added that the sodium content 
per dose declaration helps those people 
make choices in order to limit sodium 
intake and contended that the content 
labeling on a per dose basis alone is the 
most useful information for the 
consumer. The comment endorsed the 
proposed declaration of sodium content 
on OTC drug labels but opposed the 
warning statement. The comment 
concluded that the warning statement 
does not help people on a sodium-
restricted diet make decisions, is 
unnecessary for the general population, 
tends to confuse consumers, and is 
inconsistent with FDA’s position that 
warning statements be clinically 
significant and important for the safe 
and effective use of a product by 
consumers.

FDA appreciates the one comment’s 
endorsement of the sodium content 
declaration part of the regulation, but 

disagrees with the comments’ arguments 
that the warning statement is 
unnecessary and should not apply to all 
orally ingested OTC drug products.

FDA addressed this issue in comment 
4 of the sodium labeling final rule (61 
FR 17798 at 17799 to 17800). FDA 
stated that across-the-board labeling has 
been used during the OTC drug review, 
instead of category-by-category, when 
the situation warrants, such as the 
pregnancy-nursing warning for OTC 
drug products in § 201.63 (21 CFR 
201.63). FDA indicated that there was 
sufficient evidence of a public health 
need for this warning because a certain 
level (140 mg) of sodium may present a 
potential safety problem, regardless of 
the source of the sodium, and an across-
the-board approach was based on 
sodium being present in any OTC drug 
product. FDA also believes that the 
warning is necessary for the entire 
population. Currently, there is no 
reliable genetic marker to determine 
susceptibility to sodium-induced 
hypertension. Because salt sensitive 
persons cannot be identified, FDA 
believes that it is prudent to recommend 
caution concerning sodium intake for 
the general population. Therefore, FDA 
deemed a category-by-category or 
limited approach inappropriate.

FDA also pointed out that 
implementation of a warning on a 
category-by-category basis would result 
in a lack of uniformity in OTC drug 
product labeling until FDA’s evaluation 
of each drug category was completed. 
FDA notes that one of the comments 
also stated that the sodium labeling final 
rule affects thousands of OTC drug 
products. FDA finds that another 
important reason why sodium labeling 
requirements should be implemented 
across-the-board and become effective at 
the same time.

FDA notes that a number of the 
comments submitted in response to the 
April 25, 1991 (56 FR 19222), proposal 
to require sodium labeling stated that 
this labeling would be especially 
helpful to those individuals who must 
restrict their sodium intake, especially 
the elderly. (See comment 1 at 61 FR 
17798.) FDA strongly believes that the 
addition of sodium content (per dosage 
unit) information in OTC drug product 
labeling will assist consumers in 
selecting the desirable and appropriate 
product. However, FDA has determined 
that this information alone may not 
provide consumers complete and 
adequate guidance. FDA firmly believes 
that consumers on a sodium-restricted 
diet should be informed to check with 
their doctor not to use a particular 
product if it contains above a certain 
level of sodium in the labeled maximum 
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daily dose of the product. A warning of 
this type has been required on OTC 
antacid drug products for almost 30 
years, and there is no evidence that it 
has confused consumers. FDA 
concludes that this warning statement 
will help consumers make better-
informed decisions and will result in 
safer use of OTC drug products 
containing sodium by those consumers 
who must or wish to monitor their 
sodium intake.

2. One comment noted that liquid and 
chewable products, many of which are 
intended for use in children because of 
difficulty or reluctance to swallow a 
whole tablet, are likely to have a higher 
sodium content. The sodium comes 
from inactive ingredients such as flavors 
and sweeteners (e.g., sodium saccharin) 
used to make the products more 
palatable. The comment stated that it 
would be unfortunate if a child was not 
given a product because of the sodium 
content labeling. The comment added 
that the advantages of using the more 
suitable dosage forms of children’s 
products outweighed any risk from 
ingestion of small amounts of sodium. 
The comment contended that children 
are not likely to require such a 
restriction and that the sodium 
declaration on children’s products is 
unnecessary information that is likely to 
confuse consumers because the 
information is meant for people who are 
not likely to use the product. The 
comment asked FDA to reconsider the 
necessity for sodium labeling on OTC 
drug products directed for intermittent 
use in children.

FDA has reconsidered the sodium 
labeling requirements for liquid and 
chewable products, including those 
directed for use in children, and 
determined that the labeling serves 
several useful functions. First, some 
children need to limit sodium intake for 
medical reasons. Second, and more 
important, a number of adults, 
especially the elderly, prefer liquid and 
chewable dosage forms because of 
swallowing problems or reluctance to 
swallow a whole tablet or capsule. 
Sodium labeling information is 
especially important for elderly people 
who may have to limit their sodium 
intake for medical reasons.

FDA concludes that sodium labeling 
information on liquid and chewable 
tablet products will be useful to 
consumers who need or desire this 
information and will not be confusing to 
those consumers who have no need for 
the information. FDA believes the same 
reasoning applies to inactive ingredient 
information. This information is not of 
interest to every consumer, but is 
important for those consumers who 

need or want it. According to a 1988 
Diet and Health Survey (Ref. 2), sodium 
remains the most commonly mentioned 
component that consumers try to avoid 
in their diet. Moreover, another survey 
(Ref. 3) reported that 88 percent of 
shoppers felt label information on 
sodium was either very or somewhat 
important. FDA has not received any 
reports that this information is 
confusing to consumers who have no 
interest in it.

3. Five comments responded to FDA’s 
request about expanding the sodium 
content labeling to OTC rectal laxative, 
vaginal, dentifrice, mouthwash, and 
mouth rinse drug products. All felt 
strongly that such labeling would be 
inappropriate and unnecessary for these 
products. The comments pointed out 
that dentifrices, mouthwashes, and 
mouth rinses are intended to be spit out 
and not swallowed. The comments 
mentioned that if a consumer 
swallowed a small amount of the 
product the amount of sodium ingested 
would be minuscule. Two comments 
added that the amount of sodium 
absorbed from the oral mucosa during 
approximately 30 seconds to 1 minute 
of use would be insignificant. The 
comments contended that quantification 
of any amount of potentially absorbed 
sodium from dentifrices, mouthwashes, 
and mouth rinses would be difficult and 
meaningless because these products are 
used and spit out in varying quantities. 
The comments concluded that sodium 
content labeling would not provide 
consumers who use these products any 
useful information. Two comments 
added that FDA had reached the same 
conclusion when it changed the scope 
of the sodium labeling regulation from 
‘‘orally administered OTC drug 
products’’ to ‘‘OTC drug products 
intended for oral ingestion.’’

Two comments stated that products 
intended for vaginal or rectal 
administration should not be labeled for 
sodium content. The comments 
contended that consumers would likely 
be confused by this labeling, which is 
viewed as nutritional content labeling, 
and would not know how to use the 
information. The comments added that 
such labeling might cause consumers to 
mistakenly assume such products are 
meant for ingestion and thus orally use 
suppositories or liquid meant for 
vaginal or rectal use.

FDA generally concurs with the 
comments and, at this time, is not 
requiring sodium labeling for OTC 
vaginal, dentifrice, mouthwash, or 
mouth rinse drug products. Because of 
reports of problems associated with 
rectal enemas containing sodium 
phosphate/sodium biphosphate (where 

the product has not produced a bowel 
movement and has been retained in the 
body), FDA is proposing sodium content 
labeling for these products. These 
products contain a high sodium content 
and may represent a problem to people 
who need to limit sodium intake. 
Elsewhere in this issue of the Federal 
Register, FDA is proposing to amend 
§ 201.64 to include sodium content 
labeling for OTC rectal drug products 
containing sodium phosphate/sodium 
biphosphate.

B. Dose That Triggers Sodium Content 
Declaration

4. One comment requested that 
§ 201.64(a) be amended to state the 
specific recommended dose, which 
presumably is the maximum 
recommended dose, that triggers the 
requirement to declare the sodium 
content on the product label. The 
comment contended that some of the 
preamble to the final rule appears to be 
inconsistent with § 201.64(a), which 
states that the criterion for a required 
declaration of sodium content is 5 mg or 
more sodium in a ‘‘single recommended 
dose of the product (which may be one 
or more dosage units).’’ The comment 
felt that the statement that ‘‘The agency 
* * * decided to use 5 mg of sodium 
per maximum recommended dose as the 
basis for including sodium content in 
the labeling of OTC drug products’’ (61 
FR 17798 at 17800) was inconsistent 
with § 201.64(a).

FDA addressed this issue in comment 
8 of the preamble to the final rule (61 
FR 17798 at 17800). We acknowledge 
that the discussion might have been 
confusing in some regards. FDA stated 
that a 5 mg maximum labeled dose is 
consistent with the antacid monograph, 
which has been in effect since 1974. 
FDA noted that the requirement for OTC 
antacid drug products in § 331.30(f) (21 
CFR 331.30(f)), which was removed in 
the sodium labeling final rule, provides 
that the labeling include sodium content 
per dosage unit if it contains 5 mg or 
more. Because the sodium content 
declaration can vary from product to 
product if based on the maximum daily 
dose of the product, FDA deemed it 
important to have a fixed number at 
which the sodium content per dosage 
unit would have to be declared. FDA 
determined that the amount per single 
recommended dose was the most useful 
information to consumers.

The criterion in § 201.64(a) 
determines whether there is a need for 
a sodium content declaration. The 
intent of the final rule was to require 
content declaration based on the 
amount of sodium present in the 
maximum number of dosage units 
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recommended for a single dose. Thus, if 
one tablet contains 4 mg of sodium and 
the recommended dosage range is ‘‘one 
or two’’ tablets, sodium content labeling 
(in mg per dosage unit) would be 
required because two tablets exceed the 
5 mg threshold. Because a single 
recommended dose may include one or 
more dosage units, FDA believes the 
term ‘‘single maximum recommended 
dose’’ is a better term than ‘‘single 
recommended dose’’ to state the basis 
for requiring sodium content labeling. 
Accordingly, FDA is amending 
§ 201.64(a).

C. Placement of the Sodium Content 
Declaration

5. One comment requested that FDA 
allow flexibility in the placement of the 
sodium content declaration so that it 
would not have to be on a separate line, 
as required by § 201.64 (b). The 
comment requested that the information 
be allowed to be part of a paragraph 
listing of ingredients that would include 
other cations, e.g., calcium, magnesium, 
and potassium, per the FDA proposed 
rule for orally ingested OTC drug 
products containing those ingredients 
(61 FR 17807, April 22, 1996). The 
comment stated that such a paragraph 
listing could include as many content 
declarations as required and appear as 
follows: ‘‘Each tablet contains: sodium
(lllmg), calcium (lllmg), 
magnesium (lllmg), potassium
(lllmg).’’ The comment contended 
that such flexibility was especially 
important for small packages where 
economy of space is important and 
placement of sodium content on a 
separate line would be difficult.

The comment also requested as 
another alternative that other means, 
such as color, boldface, underlining, 
etc., be allowed to give prominence to 
a new type of information within the 
listing of ingredients so that the sodium 
content declaration is readily visible 
within the paragraph listing of inactive 
ingredients. In addition, the comment 
requested clarification whether the 
sodium declaration is supposed to 
follow the required listing of active 
ingredients or the voluntary listing of 
inactive ingredients.

Since the sodium labeling final rule 
was published on April 22, 1996, FDA 
has addressed this issue in a final rule 
on a general labeling format for all OTC 
drug products (64 FR 13254, March 17, 
1999). That final rule established a 
specific order and format in which 
information must appear in OTC drug 
product labeling. Section 201.66(c)(7)(i) 
(21 CFR 201.66(c)(7)(i)) states that 
required information about certain 
ingredients in OTC drug products (e.g., 

sodium in § 201.64(b)) shall appear as 
follows: ‘‘each (insert appropriate 
dosage unit) contains:’’ [in bold type] 
(insert name(s) of ingredient(s) and the 
quantity of each ingredient). This 
information shall be the first statement 
under the heading ‘‘Other information.’’ 
Concurrently, FDA revised the last 
sentence in § 201.64(b) to state: ‘‘The 
sodium content per dosage unit shall 
follow the heading ‘‘Other information’’ 
as stated in § 201.66(c)(7).’’ (See 64 FR 
13254 at 13286.) Elsewhere in this issue 
of the Federal Register, FDA is revising 
§ 201.66(c)(7)(i) to include calcium, 
magnesium, and potassium and their 
CFR citations as other examples covered 
by that section.

D. Rounding-off to the Nearest 5 Mg
6. Three comments disagreed with the 

sodium content having to be rounded-
off to the nearest whole number. The 
comments argued that this requirement 
was inconsistent with the food labeling 
regulations, which allow rounding to 
the nearest 5-mg level rather than to the 
nearest whole number (1-mg level). One 
comment contended that allowing for 
the 5-mg increment in sodium labeling 
for OTC drug products would reduce 
the cost of label changes for lot-to-lot 
variations in sodium content and would 
protect consumers from industry label 
conversion costs associated with minor 
reformulations that result in minor 
sodium content changes. The comment 
stated that FDA had presented no basis 
for requiring drug products to contain 
more accurate sodium content labeling 
than food products. Another comment 
mentioned the potential variability in 
the sodium content of ingredients of 
natural origin, as occurs with food 
products. The comment was concerned 
that the additive effect of sodium as an 
unassayed component in multiple raw 
materials could result in an OTC drug 
product containing greater than 5 mg 
sodium per dosage unit and thus result 
in inaccurate labeling. For this reason, 
the comment contended that 
manufacturers should be permitted to 
round the sodium content declaration to 
the nearest 5-mg level, as permitted in 
food product labeling.

FDA discussed this issue in response 
to a comment’s concern in comment 3 
of the preamble of the final rule for 
sodium labeling (61 FR 17798 at 17799). 
The author of the comment was 
concerned that descriptive terms based 
on sodium content using rounded-off 
numbers could be different from 
descriptive terms based on sodium 
content using actual numbers.

FDA discussed how rounding-off 
could result in potential discrepancies 
between the actual and apparent sodium 

content in OTC drug products, and may 
lead to consumer confusion. For 
instance, if the actual sodium content of 
a product is 8 mg per dosage unit and 
the product is to be taken four times 
daily, the labeled maximum daily dose 
is 32 mg. Because the sodium content is 
less than 35 mg (per labeled maximum 
daily dose), the term ‘‘very low sodium’’ 
could be used. However, if the actual 
dosage unit (8 mg) is rounded-off to 10 
mg, the apparent labeled maximum 
daily dose for that product would be 40 
mg and the descriptive term would be 
‘‘low sodium’’. FDA did note that 
regulations for labeling food provide for 
the rounding-off to the nearest 5 to 10 
mg sodium per serving. We explained 
that a larger rounding-off range is more 
appropriate in the context of food 
because most food products contain 
naturally occurring sodium and 
variation in sodium content is expected. 
On the other hand, most OTC drug 
products are manufactured and the 
amount of sodium in products can be 
strictly controlled. Thus, the sodium 
content of OTC drug products is 
expected to be less variable than that of 
foods and can be more accurately 
described on the label. Based on this 
discussion, FDA concluded that the 5-
mg rounding rule for foods should not 
be used in the OTC drug content even 
if it results in different criteria for food 
and drug products.

FDA has considered the current 
comments’ concerns, but is not 
persuaded to change its position. Based 
on the example discussed herein, minor 
reformulation of a drug product may 
result in a change in descriptive 
category when using the 5-mg rounding 
rule for foods, but no change if the foods 
rule is not applied. For example, if the 
sodium content of a drug product that 
is taken four times a day increases from 
7 mg [5 mg under the 5-mg rounding 
rule] to 8 mg [10 mg under the same 
rule] per dosage unit, that increase 
would change the descriptive category 
from ‘‘very low sodium’’ (20 mg per 
labeled maximum daily dose) to ‘‘low 
sodium’’ (40 mg per labeled maximum 
daily dose). However, when the 5-mg 
rounding rule is not applied, the 
descriptive category (‘‘very low 
sodium’’) is the same before and after 
reformulation (28 and 32 mg, 
respectively).

Further, FDA notes that the amount of 
sodium (140 mg) present in a product to 
require the warning in § 201.64 (c) is 
much lower than the amount of calcium 
(3.2 g), magnesium (600 mg), or 
potassium (975 mg) that trigger a similar 
warning for these cations. Therefore, 
rounding-off to the nearest 1 mg 
provides consumers more accurate
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information about sodium content in 
OTC drug products.

FDA believes that because the sodium 
content in drug products is less variable 
than for foods, and can be determined 
more accurately, consumers should 
have the more accurate information. 
Thus, providing consumers attempting 
to monitor their sodium intake with 
more accurate information, to use in 
their ingredient calculations, should 
increase consumer safety. FDA 
continues to believe that rounding-off to 
the nearest whole number will result in 
less consumer confusion and add to 
consumer safety, and that any 
associated industry label conversion 
costs associated with minor 
reformulations that may result in minor 
sodium content changes will be 
minimal. The comment provided no 
information to indicate what these 
conversion costs might be or that they 
would have any impact on consumers. 
Analysis of product lots for variations in 
sodium content is discussed in section 
II.G, comment 11 of this document.

E. Sodium Versus Sodium Chloride 
Content

7. One comment disagreed with 
FDA’s conclusion that sodium content 
labeling should reflect sodium content 
without regard to the anion (e.g., 
chloride) with which the sodium is 
associated in the drug product 
formulation. The comment referred to 
its previous comments on this issue, 
which FDA addressed in comment 16 of 
the preamble of the final rule for sodium 
labeling (61 FR 17798 at 17803 to 
17804). Referring to that response, the 
comment noted that FDA had stated that 
hypertension was not the sole reason for 
adoption of sodium labeling 
requirements and that the only other 
example that FDA mentioned was that 
sodium bicarbonate had been reported 
to exacerbate congestive heart failure. 
The comment added that it had 
reviewed the rulemakings for other 
sodium labeling proceedings and they 
showed that hypertension has been, if 
not the only, certainly the principal 
rationale supporting sodium content 
labeling and warning requirements. The 
comment indicated that the scientific 
literature did not support the very low 
levels of sodium present in OTC drug 
products as being of significant concern 
in the management of congestive heart 
failure. The comment concluded that 
the final rule should have required salt 
(sodium chloride) content labeling and 
not just sodium content labeling.

FDA can appreciate the comment’s 
views, but does not agree with them. 
FDA recognized in comment 16 of the 
preamble of the final rule for sodium 

labeling that there were differences of 
opinion on the relationship of sodium 
and hypertension. FDA provided an 
extensive discussion on this issue there 
and sees no reason to repeat it here. 
FDA also pointed out that sodium 
labeling is not aimed specifically at 
persons with hypertension, but is 
intended to benefit all people who need 
or wish to monitor their sodium intake 
for whatever reason. Accordingly, FDA 
is not changing the sodium labeling 
requirement from ‘‘sodium’’ content to 
‘‘sodium chloride (salt)’’ content.

F. Descriptive Terms
8. Two comments contended that the 

descriptive terms ‘‘sodium free,’’ ‘‘very 
low sodium,’’ and ‘‘low sodium’’ should 
be based on the amount of sodium in a 
single dose rather than on the total 
content in the labeled maximum daily 
dose. The comments noted that these 
descriptive terms for food labeling are 
based on the content in one serving. 
One comment added that labeling OTC 
drug products on the basis of dosage 
unit is more consistent with the food 
labeling system, in which content 
labeling and voluntary descriptive terms 
are based on a ‘‘serving.’’ The other 
comment added that consumers often 
use only one dose of an OTC drug 
product and, because of the 
inconsistency with the food labeling 
regulations, it is more relevant and 
consistent to describe the sodium 
content of OTC drug products on a per 
dose basis.

FDA disagrees with the comments. 
Many OTC drugs that contain sodium 
have daily dosing that involves more 
than one dose. Basing the descriptive 
terms on a single dose would potentially 
be misleading to consumers because it 
is the maximum daily dose of the 
product that determines the consumer’s 
daily sodium intake from the OTC drug 
product.

9. Two comments requested that FDA 
change the requirement for use of the 
term ‘‘sodium free.’’ One comment 
stated that, as a practical matter, it 
would seem reasonable to allow a 
product containing less than 0.5 mg of 
sodium per dosage unit to be called 
‘‘sodium free,’’ even though the amount 
was not zero, if the labeled maximum 
daily dose contains less than 5 mg of 
sodium. The comment stated that the 
addition of this amount of sodium to a 
consumer’s sodium load is comparably 
negligible from a clinical standpoint. 
The comment noted FDA’s statement in 
the preamble to the sodium labeling 
final rule (61 FR 17798 at 17800) that 
‘‘the agency considers a sodium level 
below 5 mg per dose to be 
physiologically insignificant.’’

The other comment pointed out that 
it marketed a product with a sodium 
content between 0.1 to 0.2 mg per tablet 
and less than 5 mg in the maximum 
labeled daily dose. The comment 
complained that the final rule would 
prevent this product from being labeled 
as ‘‘sodium free,’’ when it has been 
labeled as ‘‘sodium free’’ for over 10 
years. The comment contended that the 
final rule allowing ‘‘sodium free’’ to be 
used only when the maximum daily 
dose contains less than 0.5 mg sodium 
is more stringent than necessary for 
consumer protection and avoiding 
consumer confusion. The comment 
stated that the final rule as written 
would effectively eliminate the use of 
the term ‘‘sodium free’’ from OTC drug 
product labeling. The comment 
suggested that § 201.64(d) be revised to 
read: The term ‘‘sodium free’’ may be 
used in the labeling of OTC drug 
products intended for oral ingestion if 
the amount of sodium in the labeled 
maximum daily dose is less than 5 
milligrams and the amount of sodium 
per dosage unit is 0 milligram (when 
rounded-off as per paragraph (b) of this 
section).

The comment noted that its proposed 
revision, like the final rule, eliminates 
the possibility that products labeled 
‘‘sodium free’’ will at the same time be 
labeled with a sodium content greater 
than ‘‘0 mg,’’ which would be a 
potential basis for consumer confusion. 
The comment concluded that 
consumers would be better served by 
the suggested revision of the final rule, 
and that the minor change also 
accomplishes FDA’s objectives.

FDA agrees with the comments. 
Accordingly, in this technical 
amendment, FDA is revising § 201.64(d) 
to read: ‘‘The term ‘‘sodium free’’ may 
be used * * * if the amount of 
sodium in the labeled maximum daily 
dose is 5 milligrams or less and the 
amount of sodium per dosage unit is 0 
milligram (when rounded-off in accord 
with paragraph (b) of this section).’’

G. Economic Impact
10. One comment stated that the 

economic impact of the final rule is 
substantially greater than presumed by 
FDA, based on information that 
companies provided. The comment 
stated that the sodium labeling 
requirement could potentially add costs 
for manufacturers, and therefore for 
consumers, when labels must be 
changed even if a minor reformulation 
results in a relatively minor change in 
the amount of sodium in a finished OTC 
drug product. The comment added that 
companies were still assessing the 
actual economic impact related to 
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product analysis for sodium, calcium, 
magnesium, and potassium, and would 
submit additional information when it 
becomes available.

Another comment stated that it was 
uncertain of the full impact of the final 
rule. It estimated that the rule has the 
potential to impact an estimated 1,500 
stockkeeping units (SKUs), which could 
result in a $1 million impact for art and 
obsolescence costs alone.

FDA notes that, unfortunately, 
industry did not provide any comments 
on the agency’s economic impact 
determination that appeared in the 
proposed rule for sodium labeling (56 
FR 19222 at 19225). At that time (April 
25, 1991), FDA estimated the relabeling 
cost for manufacturers who marketed 
products containing sodium to be less 
than $500,000 for the entire industry. 
That estimate was based on the number 
of products that would be affected by 
the final rule, the number of distinct 
label changes, and the cost of printing 
new labels. The estimate did not 
include any projections for product 
analyses because that issue had not been 
raised in the rulemaking. FDA did state 
in the final rule for sodium labeling (61 
FR 17798 at 17799) that most OTC drug 
products are manufactured and the 
amount of sodium in products can be 
strictly controlled. The industry has 
indicated that it would provide 
additional information on the cost of 
product analyses when available, but 
has not done so to date. The current 
final rule provides for coordination of 
the sodium labeling requirements with 
the implementation of the rule requiring 
calcium, magnesium, and potassium 
labeling, published elsewhere in this 
issue of the Federal Register. This 
coordination should reduce the 
economic impact for products 
containing sodium and one or more of 
the other cations.

11. One comment asked whether FDA 
expected cation analysis for every 
manufactured lot of OTC drug products 
and, if yes, whether the labeling had to 
bear the exact amount of assayed cation. 
The comment stated that if this were 
required to be done, this would mean 
that labeling needed to be printed for 
each lot, which would have a significant 
economic implication. The comment 
asked whether a company can base 
cation content on average values (taken 
from historical lots) and known lot-to-
lot variations, and what amount of 
variation would be acceptable without a 
need for a change in the sodium content 
declaration.

FDA’s position is that manufacturers 
must use the same standards for labeling 
of sodium (or other cations) as used to 
assure accurate content labeling of 

active ingredients in OTC drug 
products. Manufacturers are expected to 
follow good manufacturing practices (21 
CFR part 211) and general guidance 
provided by the United States 
Pharmacopeia/National Formulary in 
determining a product’s cation content.

FDA recognizes that there is some 
acceptable variation between different 
product lots that bear the same labeling. 
The amount of an ingredient declared in 
the labeling is a composite value 
derived from a number of product 
samples. Some content determinations 
for some lots may be based, in part, on 
average values (taken from historical 
lots) and on known lot-to-lot variations. 
However, manufacturers should be able 
to ascertain when it is necessary to do 
new analyses, e.g., when a raw material 
is purchased from a new supplier or the 
raw material contains a sodium 
declaration that differs from previous 
lots. Many compendial monographs 
provide that a product contains not less 
than 90 percent and not more than 110 
percent of the labeled amount of an 
active ingredient. FDA considers this 
±10 percent criterion as acceptable for 
cation content labeling. FDA does not 
see a need for cation content 
information from individual batch 
analysis to appear in product labeling. 
However, when batch analyses reflect 
greater than ±10 percent in cation 
content, relabeling should occur. 
Therefore, there should not be a 
significant economic implication for 
manufacturers.

III. Summary of Significant Changes
1. This final rule terminates the delay 

of the effective date of paragraphs (a) 
through (h) of § 201.64 and establishes 
compliance dates for sodium labeling of 
OTC drug products. (See the DATES 
section and section I of this document.)

2. FDA is revising § 201.66(a) to more 
clearly state the basis for requiring 
sodium content labeling. (See section 
II.B, comment 4 of this document.)

3. The sodium content per dosage unit 
follows the heading ‘‘Other 
information’’ as stated in § 201.66(c)(7). 
(See section II.C, comment 5 of this 
document.)

4. FDA is revising § 201.64(c) to state 
the sodium-restricted diet warning in 
the new OTC drug product labeling 
format.

5. FDA is revising § 201.64(d) to 
expand the conditions for use of the 
term ‘‘sodium free’’ for products 
containing 5 mg or less of sodium in the 
labeled maximum daily dose. This 
technical amendment allows for the use 
of the term ‘‘sodium free’’ when the 
amount of sodium per dosage unit is 0 
mg (when rounded-off in accord with 

§ 201.64(b)) and the labeled maximum 
daily dose contains 5 mg or less sodium. 
(See section II.F, comment 9 of this 
document.)

IV. FDA’s Final Conclusions on Sodium 
Labeling

A. New Labeling Requirements

FDA concludes that public interest 
and public health consequences related 
to sodium intake have produced a need 
for more informative and consistent 
sodium content and warning 
information in the labeling of OTC drug 
products. This is especially true for 
individuals with hypertension, heart 
failure, or other conditions who must 
monitor their sodium intake.

FDA is implementing the following 
content and warning requirements for 
OTC drug products intended for oral 
ingestion: Content—if the product 
contains 5 mg sodium or more per 
single maximum recommended dose; 
warning—if the product contains more 
than 140 mg sodium in the labeled 
maximum daily dose. The content 
labeling shall be rounded-off to the 
nearest whole number and shall appear 
after the heading ‘‘Other information.’’ 
The sodium labeling requirements apply 
to OTC drug products intended for oral 
ingestion, whether marketed under an 
OTC drug monograph, the ongoing OTC 
drug review, an approved application, 
or no application. This final rule 
terminates the delay of the effective date 
of paragraphs (a) through (h) of § 201.64 
and establishes compliance dates for 
sodium labeling of OTC drug products.

B. Statement About Warnings

Mandating warnings in an OTC drug 
product regulation does not require a 
finding that any or all of the OTC drug 
products covered by the regulation 
actually caused an adverse event, and 
FDA does not so find. Nor does FDA’s 
requirement of warnings repudiate the 
prior OTC drug monographs and 
regulations under which the affected 
drug products have been lawfully 
marketed. Rather, as a consumer 
protection agency, FDA has determined 
that warnings are necessary to ensure 
that these OTC drug products continue 
to be safe and effective for their labeled 
indications under ordinary conditions 
of use as those terms are defined in the 
Federal Food, Drug, and Cosmetic Act 
(the act). This judgment balances the 
benefits of these drug products against 
their potential risks (see 21 CFR 
330.10(a)).

FDA’s decision to act in this instance 
need not meet the standard of proof 
required to prevail in a private tort 
action (Glastetter v. Novartis 
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Pharmaceuticals Corp., 252 F.3d 986, 
991 (8th Cir. 2001)). To mandate 
warnings, or take similar regulatory 
action, FDA need not show, nor do we 
allege, actual causation. For an 
expanded discussion of case law 
supporting FDA’s authority to require 
such warnings, see the final rule 
entitled ‘‘Labeling of Diphenhydramine-
Containing Drug Products for Over-the-
Counter Human Use’’ (67 FR 72555, 
December 6, 2002).

C. Statutory Authority
In this final rule, FDA is addressing 

legal issues relating to the agency’s 
action to require sodium content 
labeling for OTC drug products. FDA is 
relying on section 502(e) of the act (21 
U.S.C. 352(e)) to require disclosure in 
the labeling of OTC drug products of: (1) 
The presence and quantity of sodium 
that is an active ingredient, and (2) the 
presence of sodium that is an inactive 
ingredient. To require disclosure of the 
quantity of sodium that is an inactive 
ingredient, FDA is relying on sections 
502(a) and 201(n) of the act (21 U.S.C. 
321(n)).

Section 502(e) of the act deems a drug 
to be misbranded unless its label bears 
the established name and quantity of 
each active ingredient or, if determined 
to be appropriate by the Secretary of 
Health and Human Services (the 
Secretary), the proportion of each active 
ingredient (21 U.S.C. 352(e)(1)(A)(ii)). 
That provision also deems a drug to be 
misbranded unless its label bears the 
established name of each inactive 
ingredient on the outside container, and 
if determined appropriate by the 
Secretary, on the immediate container 
(21 U.S.C. 352(e)(1)(A)(iii)). Under 
section 502(a) of the act, a drug is 
deemed to be misbranded if its labeling 
is ‘‘false or misleading in any 
particular.’’ Section 201(n) of the act 
amplifies what is meant by 
‘‘misleading’’ in section 502(a). Section 
201(n) states that, in determining 
whether labeling is misleading, FDA 
shall take into account not only 
representations made about the product, 
but also the extent to which the labeling 
fails to reveal facts material in the light 
of such representations or material with 
respect to consequences which may 
result from the use of the article to 
which the labeling relates under the 
conditions of use prescribed in the 
labeling, or under such conditions of 
use as are customary or usual (see § 1.21 
(21 CFR 1.21)). Finally, FDA has 
authority under section 701(a) of the act 
(21 U.S.C. 371(a)) to issue regulations 
for the efficient enforcement of the act.

As discussed in sections I, II, and IV 
of this document and in the final rule 

(61 FR 17798), FDA has determined that 
for OTC drug products containing more 
than the specified amount of sodium, 
the quantity of this substance as an 
inactive ingredient in OTC drug 
products is material with respect to 
consequences that may result from use 
of such products within the meaning of 
section 201(n) of the act. Certain levels 
of sodium present a potential safety 
problem. People with hypertension, 
heart failure, or other conditions need to 
monitor their intake of sodium, which 
can cause serious toxicity in persons 
with these conditions. Many people are 
on sodium-restricted diets. Other people 
must monitor their intake of sodium 
from foods (including dietary 
supplements) and OTC drugs for other 
medical or health reasons. Absent 
mandatory sodium content labeling, 
these people would not be able to 
understand the relative contribution 
that OTC drug products make to their 
intake of sodium, and would not be able 
to compare the sodium content of 
various OTC drug products.

D. The First Amendment
This final rule passes muster under 

the first amendment. FDA’s requirement 
of sodium content labeling for OTC drug 
products (where sodium is an inactive 
ingredient and is present beyond the 
specified threshold level) is 
constitutionally permissible because it 
is reasonably related to the 
government’s interest in preventing 
deception of consumers and because it 
is not an ‘‘unjustified or unduly 
burdensome’’ disclosure requirement 
that offends the first amendment. (See 
Zauderer v. Office of Disciplinary 
Counsel, 471 U.S. 626, 651 (1985); see 
also Ibanez v. Florida Dep’t of Bus. and 
Prof’l Regulation, 512 U.S. 136, 146 
(1994)). Such a reasonable relationship 
is plain here. The prescribed labeling 
disclosure would contribute directly to 
the consumption of quantities of sodium 
that do not threaten the health of people 
for whom sodium use has material 
consequences. Some people, newly 
informed by the required labeling, will 
properly reduce or discontinue their 
intake of sodium-containing OTC drug 
products and thereby protect and 
promote their own health. By 
encouraging such changes in behavior, 
the labeling requirement is rationally 
related to the government’s goal of 
ensuring appropriate sodium 
consumption. Finally, it is not ‘‘unduly 
burdensome’’ to require an additional 
disclosure of this kind.

In any event, this final rule passes 
muster when analyzed under the four-
part test in Central Hudson Gas and 
Electric Corporation v. Public Service 

Commission, 447 U.S. 557 (1980), 
because it is necessary for the labeling 
of OTC drug products containing 
sodium in excess of the threshold 
amount to be nonmisleading (id. at 563–
564). As discussed in this document, 
FDA has determined that the failure to 
disclose in an OTC drug product’s 
labeling the amount of sodium in the 
product when it is present in amounts 
exceeding a certain threshold misbrands 
the product because the failure causes 
the labeling to be false or misleading 
under sections 502(a) and 201(n) of the 
act.

Although this determination obviates 
the need for FDA to address the other 
three parts of the Central Hudson test, 
we believe that the sodium content 
labeling requirement satisfies each of 
these parts. With respect to the second 
part, FDA’s interest in requiring sodium 
content labeling under this final rule is 
to ensure that people who must monitor 
their sodium intake for health reasons 
have information necessary to 
understand the relative contribution 
that OTC drug products make to their 
sodium intake and to compare the 
sodium content of OTC drug products. 
FDA’s interest in protecting the public 
health has been previously upheld as a 
substantial government interest under 
Central Hudson. (See Pearson v. 
Shalala, 164 F.3d 650, 656 (D.C. Cir. 
1999) (citing Rubin v. Coors Brewing 
Co., 514 U.S. 476, 484–485 (1995)). The 
labeling requirement directly advances 
this interest, thereby satisfying the third 
part of the Central Hudson test, because 
by requiring labeling disclosure of the 
presence and quantity of sodium in OTC 
drug products, the rule gives people the 
precise information they need to 
determine whether a particular product 
is consistent with their health 
requirements.

Finally, under the fourth part of the 
Central Hudson test, there are not 
numerous and obvious (Cincinnati v. 
Discovery Network, 507 U.S. 410, 418 n. 
13 (1993)) alternatives to mandatory 
sodium content labeling of OTC drug 
products that directly advance the 
government’s interest but are less 
burdensome to speech. Consumers are 
accustomed to using the label as their 
primary source of information about a 
product’s contents. Neither a public 
education campaign, nor encouraging 
OTC drug product marketers to provide 
information on sodium content in the 
labeling of their products, would ensure 
that people have the information they 
need about sodium content at the point 
of sale or ingestion. And establishing 
limits on sodium content would be 
more harmful to the public health. It is 
unnecessary for consumers who are not 
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at risk to reduce or closely monitor their 
added daily sodium intake from OTC 
drug products. Further, some consumers 
may wish to use OTC drug products to 
enrich the amount of sodium in their 
diets. Finally, for many products, the 
sodium content is linked to product 
design and determined by 
pharmaceutical necessity. Requiring 
disclosure here meets the fourth part of 
the test.

In conclusion, FDA believes it has 
complied with its burdens under the 
first amendment to support mandatory 
disclosure of the amount of sodium 
above a specified level in OTC drug 
product labeling.

V. Analysis of Impacts
FDA discussed the impacts of this 

sodium labeling requirement in the final 
rule for sodium labeling (61 FR 17798 
at 17805 to 17806) and noted that no 
comments were received in response to 
the agency’s request for specific 
comment on the economic impact of 
this rulemaking. Since that time, FDA 
has received two comments. (See 
section II.G, comments 10 and 11 of this 
document.)

FDA has examined the impacts of this 
final rule under Executive Order 12866 
and the Regulatory Flexibility Act (5 
U.S.C. 601–612), and the Unfunded 
Mandates Reform Act of 1995 (Public 
Law 104–4). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). Under the 
Regulatory Flexibility Act, if a rule has 
a significant economic impact on a 
substantial number of small entities, an 
agency must analyze regulatory options 
that would minimize any significant 
impact of the rule on small entities. 
Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires 
that agencies prepare a written 
statement of anticipated costs and 
benefits before proposing any rule that 
may result in an expenditure in any one 
year by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million (adjusted 
annually for inflation).

FDA concludes that this final rule is 
consistent with the principles set out in 
Executive Order 12866 and in these two 
statutes. As discussed in this section, 
the final rule will not be economically 
significant as defined by the Executive 
order. With respect to the Regulatory 
Flexibility Act, FDA does not believe 

the rule would have a significant 
economic impact on a substantial 
number of small entities. The Unfunded 
Mandates Reform Act of 1995 does not 
require FDA to prepare a statement of 
costs and benefits for the final rule, 
because the final rule in not expected to 
result in any 1-year expenditure that 
would exceed $100 million adjusted for 
inflation. The current inflation adjusted 
statutory threshold is about $110 
million.

The purpose of this final rule is to 
provide two minor labeling revisions, 
terminate the delay in the effective date, 
and set compliance dates for the final 
rule. The labeling revisions will not 
have any further economic impact. The 
termination of the delay in the effective 
date and the establishment of 
compliance dates will not have any 
additional economic impact above that 
stated in the preamble to the final rule 
(61 FR 17798). Accordingly, FDA has 
not reconsidered its earlier certification 
that the final rule will not have a 
significant economic impact on a 
substantial number of small entities. For 
the reasons stated in this section and 
under the Regulatory Flexibility Act (5 
U.S.C. 605(b)), FDA certifies that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities.

VI. Paperwork Reduction Act of 1995
FDA concludes that the labeling 

requirements in this document are not 
subject to review by the Office of 
Management and Budget because they 
do not constitute a ‘‘collection of 
information’’ under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). Rather, the labeling is a ‘‘public 
disclosure of information originally 
supplied by the Federal government to 
the recipient for the purpose of 
disclosure to the public’’ (5 CFR 
1320.3(c)(2)).

VII. Environmental Impact
FDA has determined under 21 CFR 

25.31(a) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

VIII. Federalism
FDA has analyzed this final rule in 

accordance with the principles set forth 
in Executive Order 13132. FDA has 
determined that the rule does not 
contain policies that have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 

distribution of power and 
responsibilities among the various 
levels of government. Accordingly, the 
agency has concluded that the rule does 
not contain policies that have 
federalism implications as defined in 
the Executive order and, consequently, 
a federalism summary impact statement 
is not required.

IX. References

The following references are on 
display in the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, and may be 
seen by interested persons between 9 
a.m. and 4 p.m., Monday through 
Friday.

(1) Letter from D. Bowen, FDA, to L. 
Totman, NDMA, January 14, 1999, 
coded LET 3.

(2) Levy, A. S. and J. T. Heimbach, 
Division of Consumer Studies, FDA, 
‘‘Recent Public Education Efforts About 
Health and Diet in the United States,’’ 
200 C. St. SW., Washington, DC 20204, 
1989.

(3) National Food Processors 
Association, ‘‘Summary of Findings, 
Food Labeling and Nutrition * * * 
What Americans Want,’’ Washington, 
DC, 1990.

List of Subjects in 21 CFR Part 201

Drugs, Labeling, Reporting and 
recordkeeping requirements.

� Therefore, under the Federal Food, 
Drug, and Cosmetic Act, and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 201 is 
amended as follows:

PART 201—LABELING

� 1. The authority citation for 21 CFR 
part 201 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352, 
353, 355, 358, 360, 360b, 360gg–360ss, 371, 
374, 379e; 42 U.S.C. 216, 241, 262, 264.

� 2. Section 201.64 is amended by 
revising paragraphs (a), (c), and (d) and 
by adding paragraph (j) to read as 
follows:

§ 201.64 Sodium labeling.

(a) The labeling of over-the-counter 
(OTC) drug products intended for oral 
ingestion shall contain the sodium 
content per dosage unit (e.g., tablet, 
teaspoonful) if the sodium content of a 
single maximum recommended dose of 
the product (which may be one or more 
dosage units) is 5 milligrams or more. 
OTC drug products intended for oral 
ingestion include gum and lozenge 
dosage forms, but do not include 
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1 See § 201 .66(b)(4) of this chapter for definition 
of bullet symbol.

dentifrices, mouthwashes, or mouth 
rinses.
* * * * *

(c) The labeling of OTC drug products 
intended for oral ingestion shall contain 
the following statement under the 
heading ‘‘Warning’’ (or ‘‘Warnings’’ if it 
appears with additional warning 
statements) if the amount of sodium 
present in the labeled maximum daily 
dose of the product is more than 140 
milligrams: ‘‘Ask a doctor before use if 
you have [in bold type] [bullet]1 a 
sodium-restricted diet’’. The warnings 
in §§ 201.64(c), 201.70(c), 201.71(c), and 
201.72(c) may be combined, if 
applicable, provided the ingredients are 
listed in alphabetical order, e g., a 
calcium or sodium restricted diet.

(d) The term sodium free may be used 
in the labeling of OTC drug products 
intended for oral ingestion if the amount 
of sodium in the labeled maximum 
daily dose is 5 milligrams or less and 
the amount of sodium per dosage unit 
is 0 milligram (when rounded-off in 
accord with paragraph (b) of this 
section).
* * * * *

(j) Any product subject to paragraphs 
(a) through (h) of this section that is not 
labeled as required and that is initially 
introduced or initially delivered for 
introduction into interstate commerce 
after the following dates is misbranded 
under sections 201(n) and 502(a) and (f) 
of the Federal Food, Drug, and Cosmetic 
Act.

(1) As of the date of approval of the 
application for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004.

(2) Septemeber 24, 2005, for all OTC 
drug products subject to any OTC drug 
monograph, not yet the subject of any 
OTC drug monograph, or subject to drug 
marketing applications approved before 
April 23, 2004.

Dated: March 15, 2004.

Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–6479 Filed 3– 23–04; 8:45 am]

BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 201 and 331

[Docket No. 1995N–0254]

Drug Labeling; Orally Ingested Over-
the-Counter Drug Products Containing 
Calcium, Magnesium, and Potassium

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
general labeling provisions for over-the-
counter (OTC) drug products to require 
that the labeling of all OTC drug 
products intended for oral ingestion 
include: The calcium content per dosage 
unit when the product contains 20 
milligrams (mg) or more per single dose; 
a warning statement that persons with 
kidney stones and persons on a calcium-
restricted diet should ask a doctor 
before using when the product contains 
more than 3.2 grams (g) of calcium in 
the labeled maximum daily dose; the 
magnesium content per dosage unit 
when the product contains 8 mg or more 
per single dose; a warning statement 
that persons with kidney disease and 
persons on a magnesium-restricted diet 
should ask a doctor before using if the 
product contains more than 600 mg 
magnesium in the labeled maximum 
daily dose; the potassium content per 
dosage unit when the product contains 
5 mg or more per single dose; and a 
warning statement that persons with 
kidney disease and persons on a 
potassium restricted diet should ask a 
doctor before using if the product 
contains more than 975 mg potassium in 
the labeled maximum daily dose. FDA 
is issuing this final rule in order to 
provide uniform calcium, magnesium, 
and potassium content and warning 
labeling for all OTC drug products 
intended for oral ingestion whether 
marketed under an OTC drug 
monograph, the ongoing OTC drug 
review, a new drug application (NDA) 
or abbreviated new drug application 
(ANDA), or no application.
DATES: Effective Date: This final rule is 
effective April 23, 2004.

Compliance Dates: The compliance 
date for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004, is immediately 
upon approval of the application. The 
compliance date for all other OTC drug 
products, whether subject to drug 
marketing applications approved before 

April 23, 2004, subject to any OTC drug 
monograph, or not yet the subject of any 
OTC drug monograph, is September 24, 
2005.

FOR FURTHER INFORMATION CONTACT: 
Robert L. Sherman, Center for Drug 
Evaluation and Research (HFD–560), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301–827–2222.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of April 22, 
1996 (61 FR 17807), FDA proposed to 
amend the general labeling provisions 
for OTC drug products to require that 
the labeling of all OTC drug products 
intended for oral ingestion include: (1) 
Content labeling for the cations calcium, 
magnesium, and potassium when a 
dosage unit of the product contains 
certain levels of the ingredient(s); and 
(2) warning statement(s) when the 
labeled maximum daily dose of the 
product contains a certain level of the 
ingredient(s). FDA proposed this 
labeling because of public interest in, 
and health consequences related to, 
calcium, magnesium, and potassium 
intake. These labeling requirements are 
needed to alert people with renal 
failure, kidney stones, or other 
conditions, and to assist people who 
wish to monitor their intake of calcium, 
magnesium, and potassium. Ingestion of 
large amounts of calcium can result in 
renal stones, and both potassium and 
magnesium can cause serious toxicity in 
people with impaired renal function 
(see 61 FR 17807 for a more complete 
discussion). Many consumers need to 
know their intake of these cations from 
foods, dietary supplements, and drugs. 
Therefore, FDA is issuing a final rule for 
calcium, magnesium, and potassium 
content and warning labeling for all 
OTC drug products intended for oral 
ingestion that contain certain levels of 
these ingredients (including both active 
and inactive ingredients). This final rule 
establishes calcium, magnesium, and 
potassium content labeling of OTC drug 
products similar to that used in food 
labeling.

Interested persons were invited to 
submit comments by July 22, 1996. In 
response to two requests for extension 
of time to file comments to the proposed 
rule, FDA published a notice in the 
Federal Register of July 22, 1996 (61 FR 
38047), extending the comment period 
until September 20, 1996. Four 
manufacturers and one trade association 
submitted comments.
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II. FDA’s Response to the Comments

A. Effective Date of the Final Rule
(Comment 1) One comment stated 

that it is currently performing the 
testing required to implement the 
sodium labeling final rule (61 FR 17798, 
April 22, 1996), and that it plans to 
perform the required calcium, 
magnesium, and potassium testing after 
publication of that final rule. The 
comment requested that FDA provide 1 
year for implementation. Another 
comment requested at least 18 months 
for implementation for economic 
reasons (see also section II.G, comment 
8 of this document), and that FDA 
coordinate the date with any label 
changes required for products 
containing sodium.

FDA agrees that the effective date of 
this final rule and the effective date of 
the sodium labeling final rule should 
provide for implementation at the same 
time. Elsewhere in this issue of the 
Federal Register, FDA has provided the 
same compliance dates for the sodium 
labeling requirements. The same dates 
for both final rules allow a single 
labeling revision, thereby reducing the 
economic impact of phasing in labeling 
changes for two separate but related 
rulemakings. In addition, FDA is 
providing 18 months for 
implementation.

B. Situations Where Rule Should Not 
Apply

(Comment 2) Two comments 
disagreed with across-the-board 
calcium, magnesium, and potassium 
labeling for all orally ingested OTC drug 
products. The comments favored a 
category-by-category approach for cation 
labeling as was done for OTC antacid 
and laxative drugs. One comment added 
that the across-the-board approach 
ignores the OTC drug review’s well-
established category-by-category 
mechanism for considering warnings 
related to levels of magnesium, 
potassium, and sodium in OTC antacid 
and laxative drug products. The 
comment contended that FDA gave no 
documented evidence for the need for 
the proposed warnings, that requiring 
warnings without adequate support 
results in the dilution of all warnings, 
and asked whether FDA conducted any 
label comprehension studies to support 
the proposed labeling.

Another comment endorsed the 
proposed declaration of cation content 
on OTC drug labels for the benefit of 
people who monitor intake for medical 
reasons, but opposed a warning 
statement. The comment stated that 
cation content per dose is much more 
useful than a warning to inform 

consumers. The comment concluded 
that a warning statement does not help 
people on a calcium, magnesium, or 
potassium-restricted diet make 
decisions, is unnecessary for the general 
population, tends to confuse consumers, 
and is inconsistent with FDA’s position 
that warning statements be clinically 
significant and important for the safe 
and effective use of a product by 
consumers.

Another comment stated that the 
proposed rule would be helpful to 
people who have a condition that 
requires close monitoring of various 
cation intakes, but for only a small 
group, mainly end-stage renal failure 
patients. The comment said cation 
information might detract from other 
important labeling information and 
recommended that cation information 
be provided directly to individual 
patients by pharmaceutical companies 
rather than in product labeling.

FDA disagrees with the comments’ 
arguments that the warning statements 
are unnecessary, do not need to appear 
in product labeling, and should not 
apply to all orally ingested OTC drug 
products. FDA addressed the issue of 
across-the-board labeling in comment 4 
of the sodium labeling final rule (61 FR 
17798 at 17799 to 17800). FDA stated 
that across-the-board content and 
warning labeling is important, useful 
information for OTC drug products 
intended for oral ingestion containing 
calcium, magnesium, and potassium, as 
well as sodium.

In the proposed rule, FDA stated that 
it believes that the public interest in, 
and the public health consequences of, 
calcium, magnesium, and potassium 
intake have produced a need for more 
informative and consistent labeling 
information for these ingredients in 
OTC drug products (61 FR 17807 at 
17809). FDA added that it believes that 
certain labeling requirements are 
needed to alert people with renal 
failure, kidney stones, or other 
conditions; and to alert people taking 
medications who wish to monitor their 
intake of calcium, magnesium, and 
potassium (61 FR 17807 at 17809). 
Certain levels of calcium, magnesium, 
and potassium present a potential safety 
problem, regardless of the source, and 
this rule affects thousands of OTC drug 
products. Implementation of warnings 
on a category-by-category basis would 
result in lack of uniformity in OTC drug 
product labeling until FDA’s evaluation 
of each drug category is completed. 
Therefore, FDA finds an across-the-
board labeling approach more 
appropriate than the category-by-
category approach.

In the March 17, 1999, final rule for 
labeling requirements for OTC drug 
products (64 FR 13254 at 13263) (the 
March 17, 1999, final rule), in 
discussing present and future 
requirements for information to be 
included in the labeling of OTC drug 
products containing these ingredients, 
FDA stated: ‘‘This information is 
significant for individuals who monitor 
their intake of certain nutrients, 
including persons with hypertension 
and renal insufficiency, and for persons 
who want to increase their intake of 
certain nutrients (e.g., calcium). The 
agency is requiring this important 
information to be the first statement 
under ‘Other information’ to draw 
attention to it.’’ FDA considers it 
misleading for consumers looking for 
this information not to have it uniformly 
in place and provided at the same time 
for all OTC drug products that contain 
certain levels of these ingredients.

FDA has required a magnesium and 
potassium warning on OTC antacid drug 
products for almost 30 years, and there 
is no evidence that these warnings have 
confused consumers. FDA has no 
reports of any consumer label 
comprehension concerns and does not 
believe that label comprehension 
studies are necessary to support this 
type of labeling change. FDA concludes 
that the cation warning statements will 
help consumers who have kidney 
disease, get kidney stones, or wish to 
monitor their calcium, magnesium, or 
potassium intake, make better-informed 
decisions, resulting in safer use of OTC 
drug products containing these cations.

In discussing calcium, the Advisory 
Review Panel on OTC Antacid Drug 
Products (Antacid Panel) stated that 
hypercalcuria in response to calcium 
ingestion is not rare in the population 
and the danger of renal stone formation 
has to be considered in determining the 
intake of calcium antacids (see 61 FR 
17807). The Advisory Review Panel on 
OTC Miscellaneous Internal Drug 
Products stated that adverse reactions 
associated with calcium carbonate, 
including hypercalcemia, alkalosis, acid 
rebound, milk-alkali syndrome, and 
constipation, usually occur with 
ingestion of larger than recommended 
doses and/or with chronic ingestion (see 
61 FR 17807). In discussing magnesium, 
the Antacid Panel stated that 
hypermagnesemia toxicity may occur in 
renal dysfunction (see 61 FR 17807). In 
discussing potassium, the Antacid Panel 
concluded that potassium can 
accumulate in the body of people with 
impaired renal function and exert toxic 
effects (see 61 FR 17807 at 17808). FDA 
believes there is a large consumer 
population who will use this 
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information, and that it is not practical 
for these individuals to have to obtain 
it directly from a manufacturer when it 
can be readily provided in the product’s 
labeling.

(Comment 3) Three comments 
opposed cation content labeling for OTC 
drug products that are not intended for 
oral ingestion. The comments 
considered the labeling unnecessary, 
and said consumers may view such 
labeling as indicating that the product is 
for oral ingestion. Two comments 
contended that there is no reason to 
require cation content declarations on 
products such as dentifrices, 
mouthwashes, and mouth rinses, 
because the amount of cation absorbed 
or incidentally ingested is negligible. 
The comments stated that consumers 
would be confused by cation labeling on 
OTC vaginal or rectal drug products and 
could assume such products are meant 
for ingestion because this information is 
viewed as nutritional content labeling.

At this time, FDA is not aware of any 
safety issues related to the calcium, 
magnesium, or potassium content of 
OTC dentifrice, mouthwash, mouth 
rinse, rectal, or vaginal drug products 
and is not requiring cation labeling for 
these products.

C. Dose That Triggers Labeling 
Requirements

(Comment 4) One comment stated 
that the language regarding the criteria 
for requiring a cation declaration may 
cause confusion, and FDA should 
clearly state in the rule the specific 
recommended dose that triggers the 
requirement for a cation content 
declaration. The comment contended 
that the word ‘‘single’’ in ‘‘single 
recommended dose’’ was the problem. 
The comment argued that for products 
whose active ingredient has an 
established dosage range, a ‘‘single 
recommended dose’’ could be 
interpreted to be the ‘‘minimum 
recommended dose,’’ which would be 
given on the product label, whereas 
FDA more likely intends it to mean the 
‘‘maximum recommended dose.’’ The 
comment concluded that if FDA intends 
the criteria to be the quantity of a 
specific cation in the ‘‘maximum 
recommended dose,’’ then the word 
‘‘maximum’’ should be used in place of 
the word ‘‘single.’’

The proposed regulations in 
§§ 201.70(a), 201.71(a), and 201.72(a) 
(21 CFR 201.70(a), 201.71(a), and 
201.72(a)) state the amount of cation per 
single recommended dose (calcium 20 
mg, magnesium 8 mg, and potassium 5 
mg, respectively) that triggers the 
content labeling requirements. The 
intent of the proposal was to require 

content declaration based on the 
amount of cation present in the 
maximum number of dosage units 
recommended for a single dose. Thus, if 
one tablet of a product contains 15 mg 
of calcium and the dosage range is ‘‘one 
or two tablets,’’ calcium content labeling 
(in mg per dosage unit) would be 
required because two tablets exceed the 
20 mg threshold. FDA agrees that the 
term ‘‘single recommended dose’’ could 
be confusing because a single 
recommended dose may consist of more 
than one dosage unit. However, the term 
‘‘maximum recommended dose’’ could 
be confused to mean ‘‘maximum 
recommended daily dose.’’ Therefore, 
FDA is revising the language in 
§§ 201.70(a), 201.71(a), and 201.72(a) to 
state the amount of cation in a ‘‘single 
maximum recommended dose’’ that 
triggers the content labeling 
requirements.

D. Percentage Criterion for Cation 
Labeling

(Comment 5) One comment noted that 
not all OTC drug ingredient 
specifications contain limits for cation 
content, and that some ingredients of 
natural origin are subject to the same 
variability in cation content as food 
products. Therefore, the additive effect 
of these cations as an unassayed 
component in multiple raw materials 
could result in a product containing 
more than the threshold limit of a given 
cation, resulting in inaccurate labeling 
of an OTC drug product. Another 
comment stated that establishing a 
criteria of ± 10 percent for cation 
labeling would meet the needs of many 
products but might be problematic for 
some products (e.g., antacids and 
laxatives). Another comment mentioned 
that according to the compendial 
monograph for magnesium stearate, the 
magnesium content can vary by ± 10 
percent. Thus, lot-to-lot variation can 
occur for products manufactured in 
accord with compendial materials and 
good manufacturing practices. The 
comment recommended that the 
labeling provide an expected maximum 
level of the cation(s). The comment also 
asked whether it is necessary to test or 
report the amounts for cations not 
expected to be present in the final 
product as they are not contained in the 
product formula. The comment added 
that routine testing for cations in a 
product would be costly and 
recommended periodic testing to 
confirm the expected amount of 
cation(s) calculated from the product 
formula.

FDA recognizes that some ingredients 
of natural origin have variable cation 
content and that there is some 

acceptable variation between different 
product lots that bear the same labeling. 
The amount declared in the labeling is 
a composite value derived from a 
number of product samples. Some 
content determinations for some lots 
may be based, in part, on average values 
(taken from historical lots) and on 
known lot-to-lot variation. However, 
manufacturers should be able to 
ascertain when it is necessary to do new 
analyses, e.g., when a raw material is 
purchased from a new supplier or the 
raw material contains a cation 
declaration that differs from previous 
lots. Manufacturers should also be able 
to ascertain when it may be necessary to 
analyze the raw material or the finished 
product for a cation(s) not expected to 
be present in the ingredient or product. 
Many compendial monographs provide 
that a product contains no less than 90 
percent and no more than 110 percent 
of the labeled amount of an active 
ingredient. FDA considers this criterion 
acceptable for cation content labeling. 
Manufacturers need to follow good 
manufacturing practices (21 CFR part 
211) and general guidance provided by 
the United States Pharmacopeia/
National Formulary in determining a 
product’s cation content.

E. Drug Labeling Versus Food Labeling
(Comment 6) Three comments stated 

that cation content labeling on OTC 
drug products should be consistent with 
food labeling regulations. One comment 
endorsed the proposal to declare cation 
content on OTC drug labels if consistent 
with food labeling practices. However, 
the comments pointed out that the 
proposed drug regulations were 
different from the food labeling 
regulations in several ways. First, the 
‘‘rounding’’ rules are different. Two of 
the comments requested that 
manufacturers be permitted to round 
cation content labeling to the nearest 5 
mg level, more consistent with food 
labeling, rather than to the nearest 
whole number. Second, FDA regulations 
(§ 101.9 (21 CFR 101.9)) do not require 
magnesium or potassium content 
labeling on food products that do not 
make claims about these cations. Third, 
FDA regulations (§ 101.9) require that 
the percent of daily value for calcium be 
labeled to the nearest 2-percent 
increment up to and including the 10-
percent level, the nearest 5-percent 
increment above 10 percent and up to 
and including the 50-percent level, and 
the nearest 10-percent increment above 
the 50-percent level. One comment 
added that using these criteria for drug 
products would help reduce the cost of 
label changes for lot-to-lot variations in 
calcium content.
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The comments contended that 
magnesium and potassium content 
labeling should be optional unless 
magnesium or potassium claims are 
made. One comment added that it seems 
inconsistent to require magnesium and 
potassium declarations for OTC drug 
products when foods can contain as 
much as 451 mg potassium in a medium 
banana or 97 mg magnesium in 1 cup 
of boiled baby lima beans and not list 
these amounts on their labels. One 
comment concluded that FDA should 
not require a cation content declaration 
on an OTC drug product that would not 
be required on a food when the same 
amount of the cation was present in a 
serving of the food and a dose of the 
drug product.

FDA is aware that the cation content 
of foods and OTC drug products is 
different. Cations present in food are 
naturally occurring and information 
about the amount present appears in 
numerous publications. Most OTC drug 
products do not make claims about the 
cation present because the cation is 
often part of an inactive ingredient, e.g., 
magnesium hydroxide, potassium 
bicarbonate. Many consumers who must 
or wish to monitor specific cation intake 
would not know that many OTC drug 
products contain these cations, or the 
amount present, unless the labeling 
contains the information. While health 
professionals may generally advise 
consumers about the cation content of 
many foods (e.g., bananas contain large 
amounts of potassium), these health 
professionals would not be able to 
advise consumers of the cation content 
of OTC drug products unless the 
product labeling contains this 
information. Thus, FDA has determined 
it is important for OTC drug products to 
declare their calcium, magnesium, and 
potassium content. As one comment to 
this rulemaking noted, the proposed 
rule would affect thousands of OTC 
drug products. Accordingly, FDA 
concludes that OTC drug products 
containing magnesium or potassium 
must declare their content if it equals or 
exceeds the amounts listed in §§ 201.71 
and 201.72, and that such labeling 
should not be optional.

Section 101.9(c)(8) provides that the 
labeling of food products shall contain 
a statement of the amount per serving of 
the vitamins and minerals described in 
this paragraph as a percent of the 
reference daily intake (RDI) and 
expressed as a percent of the daily 
value. The percent of the daily value is 
required for calcium in all cases and for 
magnesium when it is added or when a 
claim is made about it. Section 
101.9(c)(8)(iii) provides for stating the 
percentages for vitamins and minerals 

as one comment previously noted, and 
§ 101.9(c)(8)(iv) establishes RDIs for 
calcium (1,000 mg) and magnesium (400 
mg). FDA does not find this labeling 
scheme practical to use for OTC drug 
products containing calcium or 
magnesium because consumers do not 
routinely relate drug products to RDIs 
for vitamins and minerals and, in 
general, the space available on OTC 
drug labels is more limited than on food 
labels. Thus, FDA is including the 
necessary information (in mg units only) 
on OTC drug labels, using a minimum 
amount of space.

Section 101.9(c)(5) provides that 
potassium content shall be expressed as 
zero when the serving contains less than 
5 mg of potassium, to the nearest 5-mg 
increment when the serving contains 
less than or equal to 140 mg of 
potassium, and to the nearest 10-mg 
increment when the serving contains 
more than 140 mg. FDA notes that the 
proposed regulations in §§ 201.70(b), 
201.71(b), and 201.72(b) already provide 
that the amount of calcium, magnesium, 
and potassium can be rounded-off to the 
nearest tenth of a g if over 1 g. This 
flexibility in rounding-off the higher 
levels of cation content in the labeling 
of OTC drug products is similar to the 
broader flexibility provided in § 101.9(c) 
of the food labeling regulations when 
products contain larger amounts of 
these cations.

FDA is willing to allow rounding of 
the calcium, magnesium, and potassium 
content declaration to the nearest 5 mg 
for two reasons. First, the amounts of 
calcium (3.2 g), magnesium (600 mg), 
and potassium (975 mg) that trigger the 
requirement for a warning are much 
greater than the amount of sodium (140 
mg) that triggers the requirement for a 
warning in § 201.64(c) (21 CFR 
201.64(c)). Second, the calcium, 
magnesium, and potassium regulations 
do not contain a provision for 
descriptive terms, such as ‘‘____ free,’’ 
‘‘very low ____,’’ ‘‘low ____,’’ as in the 
sodium regulation. In comment 3 of the 
preamble of the sodium labeling final 
rule (61 FR 17798 at 17799), FDA 
provided an example of how this 
rounding rule could work to a 
manufacturer’s disadvantage and, thus, 
this concern was sufficient reason not to 
use the 5-mg rounding rule for sodium 
labeling. Because this concern does not 
apply to calcium, magnesium, or 
potassium labeling, FDA sees no reason 
to not allow the 5-mg rounding rule for 
the labeling of OTC drug products 
containing these three cations. FDA 
concludes that the ability to round the 
calcium, magnesium, and potassium 
content declaration to the nearest 5 mg 
along with a ± 10 percent declaration 

range should help reduce the burden on 
industry in establishing the proper 
content declaration due to the 
variability of the cation content of some 
raw ingredients used in manufacturing 
OTC drug products.

In conclusion, FDA has revised this 
aspect of the cation labeling 
requirements for OTC drug products to 
parallel the food labeling requirements.

F. Placement of the Cation Content 
Declarations

(Comment 7) Two comments 
requested clarification on how the 
cation content declarations should 
appear in product labeling when the 
product contains more than one cation. 
The comments pointed out that each 
proposed content declaration regulation 
stated that the (name of cation) content 
shall be listed on a separate line after 
the heading ‘‘(name of cation) Content’’ 
as the last statement in the ingredients 
section. The comments requested 
guidance as to the order these 
declarations should follow when more 
than one is required to appear. One 
comment requested that the information 
be allowed to be part of a paragraph 
listing of ingredients that would include 
other cations and appear as follows: 
‘‘Each tablet contains: sodium (____ mg), 
calcium (____ mg), magnesium
(____ mg), potassium (____ mg).’’ The 
comment contended that flexibility was 
important for small packages when 
economy of space is critically important 
and it would be difficult to place each 
cation content on a separate line.

As another alternative, the comment 
also requested that other means, such as 
color, boldface, underlining, etc., be 
allowed to give prominence to a new 
type of information within the listing of 
ingredients so that the cation content 
declarations are readily visible within 
the paragraph listing of inactive 
ingredients. Another comment 
requested that this information be 
allowed to be included in the inactive 
ingredient list if the labeling contains 
such information.

Because the calcium, magnesium, and 
potassium labeling proposed rule was 
published on April 22, 1996, FDA 
addressed this issue in the March 17, 
1999, final rule. The March 17, 1999, 
final rule establishes a specific order 
and format in which information must 
appear in OTC drug product labeling. 
New § 201.66(c)(7)(i) states that required 
information about certain ingredients in 
OTC drug products (e.g., sodium in 
§ 201.64(b)) shall appear as follows: 
‘‘each (insert appropriate dosage unit) 
contains:’’ [in bold type] (insert name(s) 
of ingredient(s) and the quantity of each 
ingredient). This information shall be
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1 See § 201.66(b)(4) of this chapter for definition 
of bullet symbol.

the first statement under the heading 
‘‘Other information.’’

When § 201.66(c)(7)(i) was finalized, 
calcium, magnesium, and potassium 
were not referenced because the 
regulations for these cations were not 
completed at that time. Now that those 
regulations are being finalized, FDA is 
amending § 201.66(c)(7)(i) to cross-
reference these three cations in addition 
to sodium. FDA has also determined 
that there is a need for uniformity in 
when more than one cation content 
declaration needs to appear in the 
labeling. Therefore, FDA is further 
revising § 201.66(c)(7)(i) to state that 
when more than one cation declaration 
is required, the declarations shall 
appear in alphabetical order. Revised 
§ 201.66(c)(7)(i) now reads as follows:

Required information about certain 
ingredients in OTC drug products (e.g, 
sodium in § 201.64(b), calcium in § 201.70(b), 
magnesium in § 201.71(b), and potassium in 
§ 201.72(b)) shall appear as follows: ‘‘each 
(insert appropriate dosage unit) contains:’’ [in 
bold type] (insert name(s) of ingredient(s) (in 
alphabetical order) and the quantity of each 
ingredient). This information shall be the 
first statement under this heading.

G. Economic Impact
(Comment 8) One comment stated 

that the OTC drug industry was not 
currently able to provide an estimate of 
the total economic impact of the 
proposed rule on industry because 
individual companies do not yet know 
how to estimate their full costs. The 
comment added that the industry’s 
expenditure of labor and other resources 
to comply with the sodium labeling 
final rule has made it difficult to gather 
data on the precise contents of other 
cations in finished drug products. The 
comment noted that there would be 
additional relabeling and other 
technical costs and asked FDA to be 
open to receiving additional data on the 
economic impact of the proposed cation 
labeling requirements when those costs 
were calculated.

Another comment identified the 
following several cost factors: (1) The 
testing of multiple lots of finished 
products to determine a ‘‘mean’’ for 
each specific cation was resource 
intense, (2) a large number of products 
requiring analysis would be a sizable 
resource investment, and (3) the 
relabeling costs included both the 
printing of new labels and the loss of 
some label inventory that would no 
longer be in compliance. A third 
comment stated that costs included 
label obsolescence and analytical, 
marketing, and regulatory review costs. 
The comment mentioned that it would 
incur label conversion costs of $2.7 
million due to the far-reaching scope of 

the proposed rule. The comment 
concluded that coordinating the 
calcium, magnesium, and potassium 
labeling changes with the sodium 
labeling changes and allowing an 18-
month implementation date would 
permit it to handle the labeling changes 
at current staff levels, to use preprinted 
labeling, and to reduce the cost of 
compliance significantly.

A fourth comment stated that 
validation of classical cation 
measurements and methods would be 
time consuming and expensive for OTC 
drug products. The comment mentioned 
that it did not currently test any of its 
products for these measurements, and 
testing would involve incremental costs 
and resources to validate these methods 
for its products.

To date, the industry has not provided 
any additional comments on the 
economic impact of this rule. This final 
rule provides for coordination of the 
calcium, magnesium, and potassium, 
labeling requirements with the sodium 
labeling requirements and with an 18-
month implementation period to reduce 
the economic impact of this rule. FDA 
previously encouraged industry to 
concomitantly plan product analyses for 
all of the cations at the same time to 
reduce costs and obtain the needed 
information at the earliest possible time 
(Ref. 1).

III. Summary of Significant Changes
1. The calcium, magnesium, and 

potassium content per dosage unit 
follows the ‘‘Other information’’ 
heading and appears in alphabetical 
order as stated in revised § 201.66(c)(7). 
(See section II.F, comment 7 of this 
document.)

2. FDA is allowing the calcium, 
magnesium, and potassium content 
declaration to be rounded-off to the 
nearest 5 mg instead of the nearest 
whole number in milligrams. (See 
section II.E, comment 6 of this 
document.)

3. FDA is revising the language in 
§§ 201.70(a), 201.71(a), and 201.72(a) to 
state the amount of cation in a ‘‘single 
maximum recommended dose’’ that 
triggers the content labeling 
requirements. (See section II.C, 
comment 4 of this document.)

4. FDA is changing the format of the 
warning statements to follow the new 
OTC drug labeling requirements in 
§ 201.66(c)(5)(iv). The warning 
statements appear in the following 
format in this final rule: ‘‘Ask a doctor 
before use if you have [in bold type] 
[bullet]1 kidney disease [or stones in 

one case] [bullet] a (insert name of 
cation)-restricted diet’’. If more than one 
cation is present in the product, the 
names of the cations can be inserted in 
the blank space in alphabetical order, 
e.g., a magnesium or potassium-
restricted diet.

IV. FDA’s Final Conclusions on 
Calcium, Magnesium, and Potassium 
Labeling

A. New Labeling Requirements

FDA concludes that public interest 
and public health consequences related 
to calcium, magnesium, and potassium 
intake have produced a need for more 
informative and consistent cation 
content and warning information in the 
labeling of OTC drug products. This is 
especially true for individuals with 
kidney disease or kidney stones, or who 
need or want to monitor their intake of 
any or all of these cations.

FDA is implementing the following 
content and warning requirements for 
OTC drug products intended for oral 
ingestion: Content—if the product 
contains 20 mg calcium, 8 mg 
magnesium, or 5 mg potassium or more 
per single maximum recommended 
dose; warning—if the product contains 
more than 3.2 g calcium, 600 mg 
magnesium, or 975 mg potassium in the 
labeled maximum daily dose. The 
content labeling may be rounded-off to 
the nearest 5 mg (if less than 1 g) or 
nearest tenth of a g (if over 1 g) and shall 
appear after the heading ‘‘Other 
information.’’ The new calcium, 
magnesium, and potassium labeling 
requirements apply to OTC drug 
products intended for oral ingestion, 
whether marketed under an OTC drug 
monograph, the ongoing OTC drug 
review, an approved application, or no 
application. The existing requirements 
relating to magnesium and potassium 
labeling in § 331.30(c)(4) and (c)(5) (21 
CFR 331.30(c)(4) and (c)(5)) of the final 
monograph for OTC antacid drug 
products are being deleted because they 
are superseded by the new requirements 
of this final rule. Any proposed calcium, 
magnesium, or potassium labeling 
requirements in other ongoing OTC drug 
rulemakings will be deleted when final 
monographs for those drug classes are 
issued in a future issue of the Federal 
Register.

B. Statement About Warnings

Mandating warnings in an OTC drug 
product regulation does not require a 
finding that any or all of the OTC drug 
products covered by the regulation 
actually caused an adverse event, and 
FDA does not so find. Nor does FDA’s 
requirement of warnings repudiate the 
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prior OTC drug monographs and 
regulations under which the affected 
drug products have been lawfully 
marketed. Rather, as a consumer 
protection agency, FDA has determined 
that warnings are necessary to ensure 
that these OTC drug products continue 
to be safe and effective for their labeled 
indications under ordinary conditions 
of use as those terms are defined in the 
Federal Food, Drug, and Cosmetic Act 
(the act). This judgment balances the 
benefits of these drug products against 
their potential risks (see 21 CFR 
330.10(a)).

FDA’s decision to act in this instance 
need not meet the standard of proof 
required to prevail in a private tort 
action (Glastetter v. Novartis 
Pharmaceuticals Corp., 252 F.3d 986, 
991 (8th Cir. 2001)). To mandate 
warnings, or take similar regulatory 
action, FDA need not show, nor do we 
allege, actual causation. For an 
expanded discussion of case law 
supporting FDA’s authority to require 
such warnings, see Labeling of 
Diphenhydramine-Containing Drug 
Products for Over-the-Counter Human 
Use final rule (67 FR 72555, December 
6, 2002).

C. Statutory Authority
In this final rule, FDA is addressing 

legal issues relating to the agency’s 
action to require cation content labeling 
for OTC drug products. FDA is relying 
on section 502(e) of the act (21 U.S.C. 
352(e)) to require disclosure in the 
labeling of OTC drug products of: (1) 
The presence and quantity of cations 
that are active ingredients and (2) the 
presence of cations that are inactive 
ingredients. To require disclosure of the 
quantity of cations that are inactive 
ingredients, FDA is relying on sections 
502(a) and 201(n) of the act (21 U.S.C. 
352(a) and 321(n)).

Section 502(e) of the act deems a drug 
to be misbranded unless its label bears 
the established name and quantity of 
each active ingredient or, if determined 
to be appropriate by the Secretary, the 
proportion of each active ingredient (21 
U.S.C. 352(e)(1)(A)(ii)). That provision 
also deems a drug to be misbranded 
unless its label bears the established 
name of each inactive ingredient on the 
outside container, and if determined 
appropriate by the Secretary, on the 
immediate container (21 U.S.C. 
352(e)(1)(A)(iii)). Under section 502(a) 
of the act, a drug is deemed to be 
misbranded if its labeling is ‘‘false or 
misleading in any particular.’’ Section 
201(n) of the act amplifies what is 
meant by ‘‘misleading’’ in section 502(a) 
of the act. Section 201(n) of the act 
states that, in determining whether 

labeling is misleading, FDA shall take 
into account not only representations 
made about the product, but also the 
extent to which the labeling fails to 
reveal facts material in the light of such 
representations or material with respect 
to consequences which may result from 
the use of the article to which the 
labeling relates under the conditions of 
use prescribed in the labeling, or under 
such conditions of use as are customary 
or usual (see § 1.21 (21 CFR 1.21)). 
Finally, FDA has authority under 
section 701(a) of the act (21 U.S.C. 
371(a)) to issue regulations for the 
efficient enforcement of the act.

As discussed in sections I, II, and IV 
of this document and in the proposed 
rule (61 FR 17807), FDA has determined 
that for OTC drug products containing 
more than the specified amount of 
cations, the quantity of these substances 
as inactive ingredients in OTC drug 
products is material with respect to 
consequences that may result from use 
of such products within the meaning of 
section 201(n) of the act. Certain levels 
of calcium, magnesium, and potassium 
present a potential safety problem. 
People with renal failure, kidney stones, 
or other conditions need to monitor 
their intake of calcium, which can result 
in kidney stones, and both potassium 
and magnesium can cause serious 
toxicity in persons with impaired renal 
function. Many people are on calcium, 
magnesium, or potassium-restricted 
diets. Other people must monitor their 
intake of calcium, magnesium, and 
potassium from foods (including dietary 
supplements) and OTC drugs for other 
medical or health reasons. Absent 
mandatory cation content labeling, these 
people would not be able to understand 
the relative contribution that OTC drug 
products make to their intake of cations, 
and would not be able to compare the 
cation contents of various OTC drug 
products.

D. The First Amendment
This final rule passes muster under 

the First Amendment. FDA’s 
requirement of cation content labeling 
for OTC drug products (where cations 
are inactive ingredients and are present 
beyond the specified threshold level) is 
constitutionally permissible because it 
is reasonably related to the 
Government’s interest in preventing 
deception of consumers and because it 
is not an ‘‘unjustified or unduly 
burdensome’’ disclosure requirement 
that offends the First Amendment. (See 
Zauderer v. Office of Disciplinary 
Counsel, 471 U.S. 626, 651 (1985); see 
also Ibanez v. Florida Dep’t of Bus. and 
Prof’l Regulation, 512 U.S. 136, 146 
(1994).) Such a reasonable relationship 

is plain here. The prescribed labeling 
disclosure would contribute directly to 
the consumption of quantities of cations 
that do not threaten the health of people 
for whom cation use has material 
consequences. Some people, newly 
informed by the required labeling, will 
properly reduce or discontinue their 
intake of cation-containing OTC drug 
products and thereby protect and 
promote their own health. By 
encouraging such changes in behavior, 
the labeling requirement is rationally 
related to the Government’s goal of 
ensuring appropriate cation 
consumption. Finally, it is not ‘‘unduly 
burdensome’’ to require an additional 
disclosure of this kind.

In any event, this final rule passes 
muster when analyzed under the four-
part test in Central Hudson Gas & 
Electric Corporation v. Public Service 
Commission, 447 U.S. 557 (1980), 
because it is necessary for the labeling 
of OTC drug products containing 
cations in excess of the threshold 
amount to be non-misleading (Id. at 
563–564). As discussed in this 
document, FDA has determined that the 
failure to disclose in an OTC drug 
product’s labeling the amount of cations 
in the product when they are present in 
amounts exceeding a certain threshold 
misbrands the product because the 
failure causes the labeling to be false or 
misleading under sections 502(a) and 
201(n) of the act.

Although this determination obviates 
the need for FDA to address the other 
three parts of the Central Hudson test, 
we believe that the cation content 
labeling requirement satisfies each of 
these parts. With respect to the second 
part, FDA’s interest in requiring cation 
content labeling under this final rule is 
to ensure that people who must monitor 
their intake of cations for health reasons 
have information necessary to 
understand the relative contribution 
that OTC drug products make to their 
intake of cations and to compare the 
cation contents of OTC drug products. 
FDA’s interest in protecting the public 
health has been previously upheld as a 
substantial government interest under 
Central Hudson. (See Pearson v. 
Shalala, 164 F.3d 650, 656 (D.C. Cir. 
1999) (citing Rubin v. Coors Brewing 
Co., 514 U.S. 476, 484–485 (1995).) The 
labeling requirement directly advances 
this interest, thereby satisfying the third 
part of the Central Hudson test, because 
by requiring labeling disclosure of the 
presence and quantity of cations in OTC 
drug products, the rule gives people the 
precise information they need to 
determine whether a particular product 
is consistent with their health 
requirements.
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Finally, under the fourth part of the 
Central Hudson test, there are not 
numerous and obvious (Cincinnati v. 
Discovery Network, 507 U.S. 410, 418 n. 
13 (1993)) alternatives to mandatory 
cation content labeling of OTC drug 
products that directly advance the 
Government’s interest but are less 
burdensome to speech. Consumers are 
accustomed to using the label as their 
primary source of information about a 
product’s contents. Neither a public 
education campaign, nor encouraging 
OTC drug product marketers to provide 
information on cation content in the 
labeling of their products, would ensure 
that people have the information they 
need about cation content at the point 
of sale or ingestion. And establishing 
limits on cation content would be more 
harmful to the public health. It is 
unnecessary for consumers who are not 
at risk to reduce or closely monitor their 
added daily cation intake from OTC 
drug products. Further, some consumers 
may wish to use OTC drug products to 
enrich the amount of cations in their 
diets. Finally, for many products, the 
cation content is linked to product 
design and determined by 
pharmaceutical necessity. Requiring 
disclosure here meets the fourth part of 
the test.

In conclusion, FDA believes it has 
complied with its burdens under the 
First Amendment to support mandatory 
disclosure of the amount of cations 
above a specified level in OTC drug 
product labeling.

V. Analysis of Impacts
FDA has examined the impacts of this 

final rule under Executive Order 12866, 
the Regulatory Flexibility Act (5 U.S.C. 
601–612), and the Unfunded Mandates 
Reform Act of 1995 (2 U.S.C. 1501 et. 
seq.) Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety, and other advantages; 
distributive impacts; and equity). Under 
the Regulatory Flexibility Act, if a rule 
has a significant economic impact on a 
substantial number of small entities, an 
agency must analyze regulatory options 
that would minimize any significant 
impact of the rule on small entities. 
Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires 
that agencies prepare a written 
statement of anticipated costs and 
benefits before proposing any rule that 
may result in an expenditure in any 1 
year by State, local, and tribal 
governments, in the aggregate, or by the 

private sector, of $100 million (adjusted 
annually for inflation).

FDA concludes that this final rule is 
consistent with the principles set out in 
Executive Order 12866 and in these two 
statutes. As discussed in this section of 
the document, the final rule will not be 
economically significant as defined by 
the Executive order. With respect to the 
Regulatory Flexibility Act, the rule may 
have a significant economic impact on 
a substantial number of small entities. 
Thus, this preamble contains FDA’s 
regulatory flexibility analysis. The 
Unfunded Mandates Reform Act of 1995 
does not require FDA to prepare a 
statement of costs and benefits for the 
final rule, because the final rule is not 
expected to result in any 1-year 
expenditure that would exceed $100 
million adjusted for inflation. The 
current inflation adjusted statutory 
threshold is about $110 million.

The purpose of this final rule is to add 
calcium, magnesium, and potassium 
content and warning information to the 
labeling of OTC drug products 
containing these ingredients. This rule 
is intended to help ensure the safe and 
effective use of all OTC drug products 
that contain these ingredients. Potential 
benefits include reduced toxicity when 
consumers use such products.

OTC antacid drug products containing 
the threshold amounts of magnesium 
and potassium have had a magnesium 
or potassium warning in their labeling 
since 1974. The final rule revises the 
wording of this warning and requires 
the magnesium and potassium content 
to be added to product labeling if the 
amount exceeds the threshold amounts. 
The final rule also requires calcium, 
magnesium, and potassium labeling for 
other OTC drug products for the first 
time if those products contain above the 
threshold amounts stated in the final 
rule.

FDA discussed the impacts of the 
calcium, magnesium, and potassium 
labeling requirement in the proposed 
rule (61 FR 17807 at 17810). Four of the 
comments submitted in response to the 
proposal addressed FDA’s economic 
impact determination. (See section II.G, 
comment 8 of this document.)

One of the comments stated that the 
rule would affect thousands of OTC 
drug products. However, the comment 
provided no additional information. 
Another comment discussed the large 
number of formulations requiring 
analyses, stating that there would be 
over 50 for its company, and the 
company would be faced with sizable 
resource investments. However, the 
comment did not provide any estimates 
of the cost of product analyses for 
calcium, magnesium, or potassium 

content or the cost of its resource 
investments.

FDA’s Drug Listing System (DLS) and 
standard texts can identify OTC drug 
products containing calcium, 
magnesium, and potassium as active 
ingredients. However, these sources do 
not identify those products containing 
these cations as inactive ingredients or 
indicate whether the inactive ingredient 
quantities meet the threshold levels that 
require content labeling and warnings to 
appear in product labeling. Therefore, 
FDA is unable to accurately estimate the 
number of products that will be affected 
by this final rule. However, FDA agrees 
with one comment that states that 
thousands of OTC drug products are 
likely to be affected.

FDA’s DLS identifies a large number 
of products that contain calcium, 
magnesium, and potassium as active 
ingredients. For example, the DLS 
identifies 129 manufacturers, 319 
marketers, and 744 products containing 
a number of calcium salts (acetate, 
carbonate, citrate, lactate, oxide, 
phosphate, polycarbophil, and sulfate). 
The DLS identifies 202 manufacturers, 
613 marketers, and 1,553 products 
containing magnesium 
(aluminosilicates, carbonate, chloride, 
citrate, glycinate, hydroxide, 
magaldrate, oxide, phosphate, 
phosphate dibasic, salicylate, sulfate, 
and trisilicate). The DLS identifies 84 
manufacturers, 149 marketers, and 445 
products containing potassium 
(bicarbonate, carbonate, phosphate, 
phosphate dibasic or tribasic, salicylate, 
and tartrate). There are also a number of 
other less frequently used calcium, 
magnesium, and potassium salts 
included in the DLS. Some of these 
products contain more than one of these 
salts. Thus, the number of 
manufacturers and marketers affected by 
this final rule is less than the totals (415 
manufacturers and 1,081 marketers) of 
the numbers stated herein. However, the 
total number of products (2,742) 
provides an estimate of the number of 
products that may need analyses. In 
addition, a number of these products are 
likely to have more than one 
stockkeeping unit (SKU) (individual 
products, packages, and sizes) that 
requires relabeling. For example, one 
private label manufacturer informed 
FDA that it has 91 products that would 
be affected by this final rule (that would 
need product analyses done), but these 
91 products represent 4,000 SKUs that 
would require relabeling. (Note—these 
figures also included products 
containing sodium.) Another 
manufacturer informed FDA that it had 
42 formulations affected by the calcium, 
magnesium, potassium, and sodium 
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labeling requirements, but did not 
mention the number of SKUs affected. 
Based on these numbers, FDA estimates 
that 10,000 SKUs may need labeling 
revisions.

FDA is aware of varying cost 
estimates for conducting an individual 
cation analysis for an individual lot of 
a specific formulation. These estimates 
range from $150 for private label 
products to between $300 and $400 for 
nationally branded products. If more 
than one cation is tested at the same 
time, there would likely be a slight cost 
savings ($400 for four cations (including 
sodium if sodium is also done) for one 
product), but not a significant savings 
because a separate sample analysis 
would need to be done for each cation. 
FDA has also been informed that some 
manufacturers plan to perform tests on 
three lots of each specific formulation; 
thus, the cost per formulation would be 
$450 to $1,200 per cation, and $1,200 to 
$3,600 if the analysis had to be done for 
all three cations (calcium, magnesium, 
and potassium). For certain cations, the 
need for analysis would be clear from 
the batch formulation. However, in 
some cases, manufacturers might have 
to test for all three cations to obtain 
baseline data.

To estimate the cost of product 
analysis, FDA weighted the cost of 
product testing to reflect the difference 
in testing costs reported by private label 
and branded product manufacturers. 
FDA estimates that branded products 
account for about 20 percent of all OTC 
drug products, and private label 
products account for the remaining 80 
percent. The weighted cost of product 
testing for one cation, assuming that all 
product manufacturers will conduct 
tests on three lots, is $570 (($150 x .8 
x 3)+($350 x .2 x 3)). Most 
manufacturers will know by their 
product formulations how many cations 
they will need to test. To estimate 
testing cost, FDA assumes that 50 
percent of the products will require 
testing for 2 or 3 cations (midpoint of 
2.5 used for estimation purposes). 
Assuming 3,000 products may need to 
be tested, the total cost of this 
requirement is $3.0 million (($570 x 
1,500)+($570 x 2.5 x 1,500)).

All products containing over the 
threshold amounts of the cations will be 
required to be relabeled. Estimates of 
relabeling costs for the type of changes 
required by this rule vary greatly and 
range from $500 to $15,000 per SKU, 
depending on whether the products are 
nationally branded or private label. 
Because of the large number of products 
affected by this rule, FDA used the same 
weighted average cost to relabel (i.e., 
$3,600 per SKU) that was estimated for 

the final rule for the standardized 
format and content labeling 
requirements of OTC drug products (64 
FR 13254 at 13279 to 13281). If 10,000 
SKUs need to be relabeled, therefore, 
the one-time costs will be $36 million. 
The cost of this rule may be mitigated 
to the extent that manufacturers can 
coordinate the testing and relabeling 
required by this final rule with that of 
the OTC drug sodium content labeling 
rule, published elsewhere in this issue 
of the Federal Register, and to the 
extent that the relabeling can be 
coordinated with the general OTC drug 
products labeling rule (64 FR 13254).

In addition to the above costs, some 
manufacturers may incur one-time and 
annually recurring costs if they need to 
increase the label and/or package size of 
some SKUs because of the additional 
information required by this final rule. 
FDA had estimated that about 6,400 of 
the almost 100,000 marketed OTC drug 
SKUs may require increased label and/
or package sizes to comply with the 
final labeling rule (64 FR 13254). As 
about one-half of these 6,400 SKUs were 
for products subject to this final rule, 
much of the costs for increasing label 
and/or package sizes may have already 
been accounted for in the impact 
analysis of that broader rule. FDA 
estimates that the additional few lines of 
labeling required by this final rule could 
compel an additional 3 percent of the 
approximately 10,000 affected SKUs to 
increase their label and/or package size. 
These costs were not accounted for in 
the prior rule.

Because of the large number of 
products affected by this final rule, FDA 
assumes that the average cost per SKU 
to increase label and/or package size 
would be essentially the same as FDA 
previously estimated in its analysis of 
the standardized format and content 
labeling requirements for OTC drug 
products. The model used to estimate 
the cost to change label/package sizes 
for the standardized format and content 
labeling requirements rule was 
developed by the Eastern Research 
Group, Inc. (ERG), a private economics 
consulting firm under contract to FDA 
(Ref. 2). ERG assigned probabilities to 
several options for package changes, 
including adding a carton (if not already 
present), adding a fifth panel, increasing 
the size of the packaging, or switching 
to a nonstandard form of labeling such 
as peel-back or accordion labels. Where 
applicable, the costs for changing a 
container size included container 
inventory loss, adjustment of the 
packaging line, and stability testing. 
Based on this model, FDA had 
estimated that the cost to increase label/
package sizes to comply with the 

standardized format and content 
labeling requirements for OTC drug 
products in § 201.66 was $38.1 million 
for 6,313 SKUs, with an annual 
recurring cost of $11.5 million. 
Consequently, the average per SKU one-
time cost was $6,038, and the average 
per SKU recurring cost was $1,820. 
Under the same assumptions, this final 
rule would impose additional one-time 
costs for increasing label/package sizes 
of $1.8 million (0.03 x 10,000 x $6,038) 
with annual recurring costs of $0.5 
million (0.03 x 10,000 x $1,820). Thus, 
FDA estimates the overall costs of this 
final rule to be $40.8 million in one-
time costs (i.e., $36 million to relabel, 
$3 million for testing, and $1.8 million 
to increase label/package sizes) and $0.5 
million in annual recurring costs.

This final rule will not require any 
new reporting and recordkeeping 
activities. Therefore, no additional 
professional skills are needed. There are 
no other Federal rules that conflict with 
this final rule.

This final rule may have a significant 
economic impact on some small 
entities. It will affect the information 
content of all OTC drug products that 
contain above the threshold amounts of 
calcium, magnesium, and potassium. 
Firms that manufacture or relabel these 
OTC drug products will need to change 
the labeling for each affected product. 
FDA estimates that there are at least 400 
firms that manufacture OTC drug 
products. Based on the Small Business 
Administration’s determination that a 
small firm in this industry has fewer 
than 750 employees, roughly 70 percent 
of the firms are considered small.

The economic impact on any 
particular small firm is very difficult to 
measure because it will vary with the 
number of products affected, the 
number of SKUs per product, the ability 
to coordinate these label changes with 
those required for other purposes, the 
number of cation tests that must be 
performed, and the size of the required 
labeling compared to the space available 
on existing packaging. For example, 
assuming average industry costs, a small 
firm that would need to change labels 
for 5 products with 3 SKUs each, for a 
total of 15 SKUs, could experience a 
one-time cost from $50,000 to $120,000, 
plus some annually recurring costs. If 
only one cation test were required for 
each product and the labeling fit on 
existing packaging, the one-time cost to 
comply with the rule would be about 
$57,000 and there would be no annually 
recurring costs. However, if the 
products required tests for all three 
cations and one SKU from each product 
required a larger label/package size, the 
cost to comply would increase to 
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$92,750 with an annual recurring cost of 
approximately $9,100. A small private 
label manufacturer with the same 
product line and 10 customers for each 
SKU would face costs of $562,500 and 
$848,650, with $91,000 in annually 
recurring costs, respectively. These 
costs would be largely offset, however, 
to the extent that OTC drug 
manufacturers can coordinate these 
label changes with those already 
required by the final rule for the 
labeling requirements of OTC drug 
products (64 FR 13254), the sodium 
labeling rule, and any voluntary market-
driven label changes that would be 
completed within the permitted 
compliance period.

FDA has taken the following steps to 
minimize the impact on small entities: 
(1) Providing sufficient time for 
implementation to enable entities to use 
up existing labeling stock and (2) 
coordinating the labeling revisions in 
this final rule with the revisions 
required by the final rule for sodium 
content labeling. FDA believes that 
these actions provide substantial 
flexibility and reductions in cost for 
small entities.

FDA considered but rejected the 
following several labeling alternatives: 
(1) A shorter or longer implementation 
period, and (2) an exemption from 
coverage for small entities. While FDA 
believes that consumers would benefit 
from having this new labeling in place 
as soon as possible, we also 
acknowledge that a shorter 
implementation period could 
significantly increase the compliance 
costs and these costs could be passed 
through to consumers. A longer time 
period for this rule may cost more if 
firms would have to undertake two 
successive labeling revisions. In 
addition, a longer time period would 
unnecessarily delay the benefit of the 
new labeling to consumers who self-
medicate with these OTC drug products. 
FDA rejected an exemption for small 
entities because the new labeling 
information is also needed by 
consumers who purchase products 
marketed by those entities.

This analysis shows that FDA has 
considered the burden to small entities. 
Thus, this economic analysis, together 
with other relevant sections of this 
document, serves as FDA’s final 
regulatory flexibility analysis, as 
required under the Regulatory 
Flexibility Act.

VI. Paperwork Reduction Act of 1995
FDA concludes that the labeling 

requirements in this document are not 
subject to review by the Office of 
Management and Budget because they 

do not constitute a ‘‘collection of 
information’’ under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). Rather, the labeling is a ‘‘public 
disclosure of information originally 
supplied by the Federal Government to 
the recipient for the purpose of 
disclosure to the public’’ (5 CFR 
1320.3(c)(2)). The calcium, magnesium, 
and potassium content per dosage unit 
for active ingredients is product 
formulation information that many 
manufacturers should have on hand as 
part of their usual and customary 
business practice. Some manufacturers 
may need to do content analysis for 
inactive ingredients.

VII. Environmental Impact

FDA has determined under 21 CFR 
25.31(a) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

VIII. Federalism

FDA has analyzed this final rule in 
accordance with the principles set forth 
in Executive Order 13132. FDA has 
determined that the rule does not 
contain policies that have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Accordingly, FDA 
concludes that the rule does not contain 
policies that have federalism 
implications as defined in the Executive 
order and, consequently, a federalism 
summary impact statement is not 
required.

IX. References

The following references are on 
display in the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, and may be 
seen by interested persons between 9 
a.m. and 4 p.m., Monday through 
Friday.

1. Letter from D. Bowen, FDA, to L. 
Totman, Nonprescription Drug 
Manufacturers Association, January 14, 1997, 
coded LET3, Docket No. 95N–0254, Division 
of Dockets Management.

2. Eastern Research Group, Inc., ‘‘Cost 
Impacts of the Over-the-Counter 
Pharmaceutical Labeling Rule,’’ in OTC vol. 
28 FR, Docket No. 96N–0420, Division of 
Dockets Management.

List of Subjects

21 CFR Part 201

Drugs, Labeling, Reporting and 
recordkeeping requirements.

21 CFR Part 331

Labeling, Over-the-counter drugs.
� Therefore, under the Federal Food, 
Drug, and Cosmetic Act, and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR parts 201 and 
331 are amended as follows:

PART 201—LABELING

� 1. The authority citation for 21 CFR 
part 201 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352, 
353, 355, 358, 360, 360b, 360gg–360ss, 371, 
374, 379e; 42 U.S.C. 216, 241, 262, 264.
� 2. Section 201.66 is amended by 
revising paragraph (c)(7)(i) to read as 
follows:

§ 201.66 Format and content requirements 
for over-the-counter (OTC) drug product 
labeling.

* * * * *
(c) * * *
(7) * * *
(i) Required information about certain 

ingredients in OTC drug products (e.g., 
sodium in § 201.64(b), calcium in 
§ 201.70(b), magnesium in § 201.71(b), 
and potassium in § 201.72(b)) shall 
appear as follows: ‘‘each (insert 
appropriate dosage unit) contains:’’ [in 
bold type (insert name(s) of 
ingredient(s) (in alphabetical order) and 
the quantity of each ingredient). This 
information shall be the first statement 
under this heading.
* * * * *
� 3. Section 201.70 is added to subpart 
C to read as follows:

§ 201.70 Calcium labeling.
(a) The labeling of over-the-counter 

(OTC) drug products intended for oral 
ingestion shall contain the calcium 
content per dosage unit (e.g., tablet, 
teaspoonful) if the calcium content of a 
single maximum recommended dose of 
the product (which may be one or more 
dosage units) is 20 milligrams or more. 
OTC drug products intended for oral 
ingestion include gum and lozenge 
dosage forms, but do not include 
dentifrices, mouthwashes, or mouth 
rinses.

(b) The calcium content shall be 
expressed in milligrams or grams per 
dosage unit and shall include the total 
amount of calcium regardless of the 
source, i.e., from both active and 
inactive ingredients. If the dosage unit 
contains less than 1 gram of calcium, 
milligrams should be used. The calcium 
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1 See § 201.66(b)(4) of this chapter for definition 
of bullet symbol.

1 See § 201.66(b)(4) of this chapter for definition 
of bullet symbol.

1 See § 201.66(b)(4) of this chapter for definition 
of bullet symbol.

content per dosage unit shall be 
rounded-off to the nearest 5 milligrams 
(or nearest tenth of a gram if over 1 
gram). The calcium content per dosage 
unit shall follow the heading ‘‘Other 
information’’ as stated in § 201.66(c)(7).

(c) The labeling of OTC drug products 
intended for oral ingestion shall contain 
the following statement under the 
heading ‘‘Warning’’ (or ‘‘Warnings’’ if it 
appears with additional warning 
statements) if the amount of calcium 
present in the labeled maximum daily 
dose of the product is more than 3.2 
grams: ‘‘Ask a doctor before use if you 
have [in bold type] [bullet]1 kidney 
stones [bullet] a calcium-restricted 
diet’’. The warnings in §§ 201.64(c), 
201.70(c), 201.71(c), and 201.72(c) may 
be combined, if applicable, provided the 
ingredients are listed in alphabetical 
order, e.g., a calcium or sodium 
restricted diet.

(d) Any product subject to this 
paragraph that is not labeled as required 
by this paragraph and that is initially 
introduced or initially delivered for 
introduction into interstate commerce 
after the following dates is misbranded 
under sections 201(n) and 502(a) and (f) 
of the Federal Food, Drug, and Cosmetic 
Act.

(1) As of the date of approval of the 
application for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004.

(2) September 24, 2005, for all OTC 
drug products subject to any OTC drug 
monograph, not yet the subject of any 
OTC drug monograph, or subject to drug 
marketing applications approved before 
April 23, 2004.
� 4. Section 201.71 is added to subpart 
C to read as follows:

§ 201.71 Magnesium labeling.
(a) The labeling of over-the-counter 

(OTC) drug products intended for oral 
ingestion shall contain the magnesium 
content per dosage unit (e.g., tablet, 
teaspoonful) if the magnesium content 
of a single maximum recommended 
dose of the product (which may be one 
or more dosage units) is 8 milligrams or 
more. OTC drug products intended for 
oral ingestion include gum and lozenge 
dosage forms, but do not include 
dentifrices, mouthwashes, or mouth 
rinses.

(b) The magnesium content shall be 
expressed in milligrams or grams per 
dosage unit and shall include the total 
amount of magnesium regardless of the 
source, i.e., from both active and 
inactive ingredients. If the dosage unit 

contains less than 1 gram of magnesium, 
milligrams should be used. The 
magnesium content shall be rounded-off 
to the nearest 5 milligrams (or nearest 
tenth of a gram if over 1 gram). The 
magnesium content per dosage unit 
shall follow the heading ‘‘Other 
information’’ as stated in § 201.66(c)(7).

(c) The labeling of OTC drug products 
intended for oral ingestion shall contain 
the following statement under the 
heading ‘‘Warning’’ (or ‘‘Warnings’’ if it 
appears with additional warning 
statements) if the amount of magnesium 
present in the labeled maximum daily 
dose of the product is more than 600 
milligrams: ‘‘Ask a doctor before use if 
you have [in bold type] [bullet]1 kidney 
disease [bullet] a magnesium-restricted 
diet’’. The warnings in §§ 201.64(c), 
201.70(c), 201.71(c), and 201.72(c) may 
be combined, if applicable, provided the 
ingredients are listed in alphabetical 
order, e.g., a magnesium or potassium-
restricted diet.

(d) Any product subject to this 
paragraph that is not labeled as required 
by this paragraph and that is initially 
introduced or initially delivered for 
introduction into interstate commerce 
after the following dates is misbranded 
under sections 201(n) and 502(a) and (f) 
of the Federal Food, Drug, and Cosmetic 
Act.

(1) As of the date of approval of the 
application for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004.

(2) September 24. 2005, for all OTC 
drug products subject to any OTC drug 
monograph, not yet the subject of any 
OTC drug monograph, or subject to drug 
marketing applications approved before 
April 23, 2004.
� 5. Section 201.72 is added to subpart 
C to read as follows:

§ 201.72 Potassium labeling.
(a) The labeling of over-the-counter 

(OTC) drug products intended for oral 
ingestion shall contain the potassium 
content per dosage unit (e.g., tablet, 
teaspoonful) if the potassium content of 
a single maximum recommended dose 
of the product (which may be one or 
more dosage units) is 5 milligrams or 
more. OTC drug products intended for 
oral ingestion include gum and lozenge 
dosage forms, but do not include 
dentifrices, mouthwashes, or mouth 
rinses.

(b) The potassium content shall be 
expressed in milligrams or grams per 
dosage unit and shall include the total 
amount of potassium regardless of the 

source, i.e., from both active and 
inactive ingredients. If the dosage unit 
contains less than 1 gram of potassium, 
milligrams should be used. The 
potassium content shall be rounded-off 
to the nearest 5 milligrams (or nearest 
tenth of a gram if over 1 gram). The 
potassium content per dosage unit shall 
follow the heading ‘‘Other information’’ 
as stated in § 201.66(c)(7).

(c) The labeling of OTC drug products 
intended for oral ingestion shall contain 
the following statement under the 
heading ‘‘Warning’’ (or ‘‘Warnings’’ if it 
appears with additional warning 
statements) if the amount of potassium 
present in the labeled maximum daily 
dose of the product is more than 975 
milligrams: ‘‘Ask a doctor before use if 
you have [in bold type] [bullet]1 kidney 
disease [bullet] a potassium-restricted 
diet’’. The warnings in §§ 201.64(c), 
201.70(c), 201.71(c), and 201.72(c) may 
be combined, if applicable, provided the 
ingredients are listed in alphabetical 
order, e.g., a magnesium or potassium-
restricted diet.

(d) Any product subject to this 
paragraph that is not labeled as required 
by this paragraph and that is initially 
introduced or initially delivered for 
introduction into interstate commerce 
after the following dates is misbranded 
under sections 201(n) and 502(a) and (f) 
of the Federal Food, Drug, and Cosmetic 
Act.

(1) As of the date of approval of the 
application for any single entity and 
combination products subject to drug 
marketing applications approved on or 
after April 23, 2004.

(2) September 24, 2005, for all OTC 
drug products subject to any OTC drug 
monograph, not yet the subject of any 
OTC drug monograph, or subject to drug 
marketing applications approved before 
April 23, 2004.

PART 331—ANTACID PRODUCTS FOR 
OVER-THE-COUNTER (OTC) HUMAN 
USE

� 6. The authority citation for 21 CFR 
part 331 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353, 
355, 360, 371.

§ 331.30 [Amended]

� 7. Section 331.30 Labeling of antacid 
products is amended by removing 
paragraphs (c)(4) and (c)(5) and 
redesignating paragraph (c)(6) as 
paragraph (c)(4).
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Dated: March 15, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–6480 Filed 3–23–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage 
Form New Animal Drugs; Trenbolone 
and Estradiol

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental abbreviated 
new animal drug application (ANADA) 
filed by Ivy Laboratories, Div. of Ivy 
Animal Health, Inc. The supplemental 
ANADA provides for the addition of 
tylosin tartrate to an approved 
subcutaneous implant containing 
trenbolone and estradiol used for 
increased rate of weight gain in feedlot 
heifers.
DATES: This rule is effective March 24, 
2004.
FOR FURTHER INFORMATION CONTACT: Eric 
S. Dubbin, Center for Veterinary 
Medicine (HFV–126), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301–827–0232, e-
mail: edubbin@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Ivy 
Laboratories, Div. of Ivy Animal Health, 
Inc., 8857 Bond St., Overland Park, KS 
66214, filed a supplement to ANADA 
200–346 for COMPONENT TE–IH 
(trenbolone acetate and estradiol) with 
TYLAN, a subcutaneous implant used 
for increased rate of weight gain in 
heifers fed in confinement for slaughter. 
The supplemental ANADA provides for 
the addition of a pellet containing 29 
milligrams tylosin tartrate to the 
approved implant. The supplemental 
application is approved as of February 
23, 2004, and the regulations are 
amended in 21 CFR 522.2477 to reflect 
the approval. The basis of approval is 
discussed in the freedom of information 
summary.

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 

Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday.

Under section 512(c)(2)(F)(iii) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 360b(c)(2)(F)(iii)), this 
approval qualifies for 3 years of 
marketing exclusivity beginning 
February 23, 2004.

The agency has determined under 21 
CFR 25.33(a)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

This rule does not meet the definition 
of ‘‘rule’’ in 5 U.S.C. 804(3)(A) because 
it is a rule of ‘‘particular applicability.’’ 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801–808.

List of Subjects in 21 CFR Part 522

Animal drugs.
� Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to the 
Center for Veterinary Medicine, 21 CFR 
part 522 is amended as follows:

PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS

� 1. The authority citation for 21 CFR 
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

� 2. Section 522.2477 is amended by 
revising paragraph (b)(1) and by adding 
paragraph (d)(2)(i)(E) to read as follows:

§ 522.2477 Trenbolone acetate and 
estradiol.

* * * * *
(b) * * *
(1) No. 021641 for use as in 

paragraphs (d)(1), (d)(2)(i)(A), 
(d)(2)(i)(B), (d)(2)(i)(C), (d)(2)(i)(E), 
(d)(2)(iii), and (d)(3) of this section.
* * * * *

(d) * * *
(2) * * *
(i) * * *
(E) 80 mg trenbolone acetate and 8 mg 

estradiol (one implant consisting of 5 
pellets, each of 4 pellets containing 20 
mg trenbolone acetate and 2 mg
estradiol, and 1 pellet containing 29 mg 
tylosin tartrate) per implant dose for use 
as in paragraph (d)(2)(ii)(B) of this 
section.
* * * * *

Dated: March 11, 2004.
Steven D. Vaughn,
Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine.
[FR Doc. 04–6483 Filed 3–23–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF JUSTICE

Bureau of Prisons 

28 CFR Part 551 

[BOP–1084–F] 

RIN 1120–AA79 

Smoking/No Smoking Areas

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document, the Bureau 
of Prisons (Bureau) revises its 
regulations pertaining to smoking/no 
smoking areas in Bureau facilities. The 
revised regulations require the Warden 
to designate a smoking area for use in 
instances where smoking is to be part of 
an authorized religious activity. If the 
Warden designates smoking areas for 
general use (that is, for smoking which 
is not part of an authorized religious 
activity), the area must be in visibly 
designated outdoor locations. The 
amendment also requires the 
concurrence of the Regional Director if 
the Warden chooses not to designate 
smoking areas for general use. Once this 
occurs, the Regional Director’s 
concurrence is also required if the 
Warden later chooses to designate 
smoking areas for general use at the 
institution. We intend this amendment 
to promote a clean air environment and 
to protect the health and safety of staff 
and inmates.
EFFECTIVE DATE: This rule will be 
effective on July 15, 2004.
ADDRESSES: Rules Unit, Office of 
General Counsel, Bureau of Prisons, 320 
First Street, NW., Washington, DC 
20534.

FOR FURTHER INFORMATION CONTACT: 
Sarah Qureshi, Office of General 
Counsel, Bureau of Prisons, phone (202) 
307–2105.
SUPPLEMENTARY INFORMATION: The 
Bureau adopts as final a revision of its 
regulations in 28 CFR part 551, subpart 
N on smoking. We published a proposed 
rule on this subject on November 25, 
1998 (63 FR 65502), which we modified 
in a supplemental notice on May 6, 
1999 (64 FR 24468). 

Both the original proposed rule and 
the supplemental notice would 
eliminate indoor smoking (with the 
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exception of smoking which is to be part 
of an authorized religious activity). The 
supplemental notice further allowed the 
Warden to eliminate outdoor smoking. 
The Regional Director’s concurrence 
would be required either for the 
Warden’s initial decision to eliminate 
outdoor smoking or for a subsequent 
decision to reinstate outdoor smoking. 
After due consideration of comments 
received, the Bureau is adopting as final 
the regulations proposed in the 
supplemental notice, with one change: 
After internal consideration, to promote 
accuracy of our regulations, we retain 
the original language in § 551.160, 
Purpose and Scope. 

The supplemental notice contained a 
response to comments received on the 
original proposed rule. The Bureau 
received further comments on the 
supplemental notice. This final rule 
contains a response to comments 
received on the supplemental notice 
together with the response to comments 
received on the original proposed rule. 

One commenter objected to the 
provisions in the supplemental notice, 
stating that he believed that the 
regulations currently in effect which 
govern smoking at Bureau facilities are 
adequate to protect inmates and staff 
from second-hand smoke. The 
commenter believed eliminating all 
indoor smoking will create hardships 
for staff and inmates alike and that 
Wardens should not be given the 
discretion to designate an institution as 
totally smoke-free. The commenter 
suggests that a resulting lack of 
uniformity in the smoking policy among 
the Bureau’s various institutions would 
be tolerable if inmate requests for a 
transfer based upon a smoking 
preference would be allowed. The 
commenter further believes elimination 
of tobacco products at an institution 
will have an adverse economic effect on 
businesses and vendors who serve an 
institution’s commissary as well as 
funds from tobacco sales, which as with 
other commissary sales, may be used for 
any purpose accruing to the benefit of 
the inmate body.

This same commenter, in response to 
another proposed rule on inmate 
discipline sanctions involving the 
smoking policy, states that nicotine 
addiction should be recognized as a 
serious medical condition requiring 
treatment and therapy and that smoking 
cessation programs and nicotine patches 
should be offered to assist those inmates 
who wish to quit smoking instead of 
elevating the severity level of the 
offense. 

Four other commenters objected to 
the supplemental notice, proposing 
instead a total ban on the possession 

and use of lighted tobacco products for 
all prisoners, staff, management and 
visitors. Several of these commenters 
expressed dissatisfaction with the 
enforcement of the current smoking 
policy. One of these commenters 
alternately proposed separate smoking 
and non-smoking housing units. This 
commenter recommended limitations 
on dispensing cigarettes to ensure that 
the cigarette would be consumed under 
staff supervision at the point of 
purchase. 

Commenters on the original proposed 
rule expressed a general belief that 
prohibiting indoor smoking within 
Bureau facilities will have little impact 
on reducing smoking and improving the 
air quality. Specifically, four 
commenters stressed that the current 
restrictions on smoking are rarely 
enforced. One commenter, alleging that 
most staff are smokers, expressed 
concern that the proposed regulations 
are not clear as to whether staff must 
also adhere to the ban on indoor 
smoking. This commenter included 
statements from four individuals 
concurring with his views. 

As a practical alternative, three 
commenters on the original proposed 
rule support non-smoking units instead 
of a total prohibition against indoor 
smoking. One commenter expressed 
concern that tobacco use not be 
restricted for religious purposes. The 
supplemental notice was clarified to 
address this concern. One commenter 
expressed concern over the availability 
of health services support (including 
nicotine patches and nicorette gum) to 
those wishing to quit smoking. Four 
commenters objected to eliminating the 
Warden’s authority to designate indoor 
smoking areas. These commenters 
believed that designated outdoor 
smoking areas would lack protection 
from adverse weather. They requested 
that the proposed rule specifically 
assure the availability of a protective 
environment for designated outdoor 
smoking areas. One commenter on the 
original proposed rule suggested 
installing smoke detectors in all cells. 
Two commenters on the original 
proposed rule suggested that all tobacco 
products be banned and no tobacco 
products be sold in federal prisons. 

In response, the Bureau wishes to 
emphasize its intention to protect the 
health and safety of both staff and 
inmates. The hazards associated with 
tobacco smoke and second-hand 
inhalation of smoke by nonsmokers is 
well documented and the known health 
risks associated with smoking support 
implementation of stricter smoking/no 
smoking rules. The Bureau believes that 
adopting the provisions in the 

supplemental notice is the most 
practicable step toward promoting a 
clean air environment and protecting 
the health and safety of staff and 
inmates. Under the provisions in the 
supplemental notice, a Warden must 
designate a smoking area for use in 
instances where smoking is to be part of 
an authorized religious activity. The 
Warden may designate only outdoor 
smoking areas for general use (that is, 
for smoking which is not part of an 
authorized religious activity). 
Designating living units within an 
institution as smoking and non-smoking 
will not eliminate the health risks 
associated with passive inhalation of 
second-hand smoke indoors. By further 
allowing the Warden the discretion not 
to designate any smoking areas for 
general use if the Regional Director 
concurs, the Bureau is essentially 
adopting the recommendations of 
several of the commenters. If an 
institution did not have designated 
smoking areas for general use, that 
institution’s commissary would not 
have corresponding tobacco products 
available for sale. The Bureau does not 
believe that removing tobacco products 
from the institution’s commissary will 
have a significant economic impact as 
defined by the controlling statutes noted 
below. While there may be some impact 
on commissary profits, the Bureau 
believes that the health benefits 
outweigh any potential drop in such 
profits. 

With respect to concerns raised by 
various commenters over enforcement 
of the smoking regulations, the Bureau 
is committed to investigate reported 
violations of the smoking policy. To 
emphasize the Bureau’s commitment to 
reducing the health risks associated 
with tobacco smoke, the Bureau, in a 
separate document (64 FR 9432), 
proposed to elevate violations of the 
smoking policy from a low moderate 
category act to a moderate category 
prohibited act. Maintaining a smoke-free 
environment necessarily means that 
staff and visitors will be bound by the 
restrictions. 

With respect to concerns over the 
availability of health services support 
for those inmates who wish to stop 
smoking, the Bureau notes that 
currently institutions are encouraged to 
offer smoking cessation programs. Upon 
implementation of these revised 
regulations, smoking cessation programs 
are to be offered at all institutions. 
Nicotine patches are available at the 
inmate’s expense through commissary 
purchase. 

With respect to the concern over the 
lack of uniformity in the application of 
policy system-wide, the Bureau believes 

VerDate jul<14>2003 14:16 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00028 Fmt 4700 Sfmt 4700 E:\FR\FM\24MRR1.SGM 24MRR1



13737Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Rules and Regulations 

that role of the Regional Director will 
serve to minimize apparent disparity. 
The designation of an inmate to any 
particular institution remains subject to 
separate procedures designed to assess 
the inmate’s designation needs in light 
of management variables and public 
safety factors.

With respect to the more technical 
comments, the Bureau notes that the 
effect on businesses and vendors who 
serve an institution’s commissary does 
not rise to the level of an economically 
significant action. The Bureau does not 
believe additional smoke detectors are 
necessary as a deterrent to violations of 
the smoking policy because a total ban 
on indoor smoking simplifies 
enforcement. The Bureau is in 
compliance with fire safety codes on 
smoke detectors in its housing units. 
Nor does the Bureau believe it to be 
practicable to impose limitations on the 
dispensing and consumption of tobacco 
products as recommended by one 
commenter. Finally, the Bureau declines 
to incorporate the recommendation to 
require in the regulation some provision 
to accommodate outdoor smokers from 
adverse weather conditions. Security 
considerations make a blanket assurance 
of such accommodations impracticable. 
However, each Warden may give 
consideration to this issue based upon 
the security concerns of the institution 
and local weather conditions. 

Members of the public may submit 
comments concerning this rule by 
writing to the previously cited address. 
These comments will be considered but 
will receive no response in the Federal 
Register. 

Executive Order 12866 
This regulation has been drafted and 

reviewed in accordance with Executive 
Order 12866, ‘‘Regulatory Planning and 
Review’’, section 1(b), Principles of 
Regulation. The Director of the Bureau 
of Prisons has determined that this rule 
is not a ‘‘significant regulatory action’’ 
under Executive Order 12866, section 
3(f), and accordingly this rule has not 
been reviewed by the Office of 
Management and Budget. 

Executive Order 13132 
This regulation will not have 

substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

Regulatory Flexibility Act 

The Director of the Bureau of Prisons, 
in accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), has 
reviewed this regulation and by 
approving it certifies that this regulation 
will not have a significant economic 
impact upon a substantial number of 
small entities for the following reasons: 
This rule pertains to the correctional 
management of offenders committed to 
the custody of the Attorney General or 
the Director of the Bureau of Prisons, 
and its economic impact is limited to 
the Bureau’s appropriated funds. 

Unfunded Mandates Reform Act of 
1995 

This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 

This rule is not a major rule as 
defined by § 804 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. This rule will not result in an 
annual effect on the economy of 
$100,000,000 or more; a major increase 
in costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
companies to compete with foreign-
based companies in domestic and 
export markets.

List of Subjects in 28 CFR Part 551 

Prisoner.

Harley G. Lappin, 
Director, Bureau of Prisons.

� Under the rulemaking authority vested 
in the Attorney General in 5 U.S.C. 
552(a) and delegated to the Director, 
Bureau of Prisons, we amend 28 CFR part 
551 as set forth below.

SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT

PART 551—MISCELLANEOUS

� 1. Revise the authority citation for 28 
CFR 551 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 1512, 
3621, 3622, 3624, 4001, 4005, 4042, 4081, 
4082 (Repealed in part as to offenses 
committed on or after November 1, 1987), 
4161–4166 (Repealed as to offenses 
committed on or after November 1, 1987), 
5006–5024 (Repealed October 12, 1984 as to 

offenses committed after that date), 5039; 28 
U.S.C. 509, 510; Pub. L. 99–500 (sec. 209); 
Attorney General’s May 1, 1995 Guidelines 
for Victim and Witness Assistance.

� 2. Revise subpart N to read as follows:

Subpart N—Smoking/No Smoking Areas 

Sec. 
551.160 Purpose and scope. 
551.161 Definitions. 
551.162 Designated smoking areas.

Subpart N—Smoking/No Smoking 
Areas

§ 551.160 Purpose and scope. 
To advance towards becoming a clean 

air environment and to protect the 
health and safety of staff and inmates, 
the Bureau of Prisons will restrict areas 
and circumstances where smoking is 
permitted within its institutions and 
offices.

§ 551.161 Definitions. 
For purpose of this subpart, smoking 

is defined as carrying or inhaling a 
lighted cigar, cigarette, pipe, or other 
lighted tobacco products.

§ 551.162 Designated smoking areas. 
(a) The Warden must designate a 

smoking area for use in instances where 
smoking is part of an authorized inmate 
religious activity. 

(b)(1) The Warden may designate only 
outdoor smoking areas for general 
inmate use (that is, for smoking which 
is not part of an authorized religious 
activity). These smoking areas must be 
clearly identified. 

(2) The Warden, with the Regional 
Director’s concurrence, may choose not 
to designate smoking areas for general 
use. Once this occurs, the Regional 
Director’s concurrence is required if the 
Warden later chooses to designate 
smoking areas for general use at the 
institution.

[FR Doc. 04–6495 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–05–P

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52

[DE 070–1043a; FRL–7639–4] 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Delaware; Amendments to Regulation 
24, Section 10—Aerospace Coatings

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final 
action to approve a revision to the State 
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of Delaware State Implementation Plan 
(SIP). The revision corrects the 
definition of the term ‘‘Fire-Resistant 
(interior) Coating’’ in Delaware’s 
regulation to control volatile organic 
compound (VOC) emissions from 
aerospace coatings operations. The 
correction to the definition makes it 
consistent with EPA’s Control 
Technique Guideline (CTG) for this 
VOC source category. EPA is approving 
this revision to the SIP in accordance 
with the requirements of the Clean Air 
Act.
DATES: This rule is effective on May 24, 
2004 without further notice, unless EPA 
receives adverse written comment by 
April 23, 2004. If EPA receives such 
comments, it will publish a timely 
withdrawal of the direct final rule in the 
Federal Register and inform the public 
that the rule will not take effect.
ADDRESSES: Comments may be 
submitted either by mail or 
electronically. Written comments 
should be mailed to Makeba Morris, 
Chief, Air Quality Planning Branch, 
Mailcode 3AP21, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Electronic comments should be 
sent either to morris.makeba@epa.gov or 
to http://www.regulations.gov, which is 
an alternative method for submitting 
electronic comments to EPA. To submit 
comments, please follow the detailed 
instructions described in Part III of the 
Supplementary Information section. 
Copies of the documents relevant to this 
action are available for public 
inspection during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103; and 
the Delaware Department of Natural 
Resources & Environmental Control, 89 
Kings Highway, P.O. Box 1401, Dover, 
Delaware 19903.
FOR FURTHER INFORMATION CONTACT: 
Janice Lewis, (215) 814–2185, or by e-
mail at lewis.janice@epa.gov.
SUPPLEMENTARY INFORMATION: 

I. Background 
On January 26, 1996 (61 FR 2419 ), 

EPA approved Regulation 24, Section 
10, Aerospace Coatings of the Delaware 
Regulations Governing the Control of 
Air Pollution. On April 10, 2003, the 
Delaware Department of Natural 
Resources and Environmental Control 
(DNREC) submitted a formal revision to 
the Delaware SIP. The SIP revision 
consists of an amendment to Regulation 
24, Section 10—Aerospace Coatings to 
correct the definition of the term ‘‘Fire-
Resistant (interior) Coating’’ to reflect 

the definition found in EPA’s final CTG 
document, ‘‘Control of Volatile Organic 
Compound Emissions from Coating 
Operations at Aerospace Manufacturing 
and Rework Operations’’ issued 
December 1997. 

II. Summary of SIP Revision 
On April 10, 2003, DNREC submitted 

a formal revision to the Delaware SIP 
which amends Regulation 24, Section 
10—Aerospace Coatings. The revision 
amends the definition of the term ‘‘Fire-
Resistant (interior) Coating’’ to 
differentiate, correctly, between civilian 
aircraft subject to Federal Aviation 
Administration (FAA) fireworthiness 
requirements, and military aircraft and 
space applications subject to other 
flammability requirements. The revised 
definition is consistent with EPA’s final 
CTG document ‘‘Control of Volatile 
Organic Compound Emissions from 
Coating Operations at Aerospace 
Manufacturing and Rework Operations’’ 
(1997). 

III. Final Action 
EPA is approving the revision to the 

Delaware SIP submitted on April 10, 
2003 by DNREC. The revision amends 
the definition of the term ‘‘Fire-
Resistant (interior) Coating’’ in 
Regulation 24, Section 10—Aerospace 
Coatings to be consistent with that 
found in EPA’s final CTG document 
‘‘Control of Volatile Organic Compound 
Emissions from Coating Operations at 
Aerospace Manufacturing and Rework 
Operations’’ (1997). EPA is publishing 
this rule without prior proposal because 
the Agency views this as a 
noncontroversial amendment and 
anticipates no adverse comment. 
However, in the ‘‘Proposed Rules’’ 
section of today’s Federal Register, EPA 
is publishing a separate document that 
will serve as the proposal to approve the 
SIP revision if adverse comments are 
filed. This rule will be effective on May 
24, 2004 without further notice unless 
EPA receives adverse comment by April 
23, 2004. If EPA receives adverse 
comment, EPA will publish a timely 
withdrawal in the Federal Register 
informing the public that the rule will 
not take effect. EPA will address all 
public comments in a subsequent final 
rule based on the proposed rule. EPA 
will not institute a second comment 
period on this action. Any parties 
interested in commenting must do so at 
this time.

You may submit comments either 
electronically or by mail. To ensure 
proper receipt by EPA, identify the 
appropriate rulemaking identification 
number DE070–1043 in the subject line 
on the first page of your comment. 

Please ensure that your comments are 
submitted within the specified comment 
period. Comments received after the 
close of the comment period will be 
marked ‘‘late.’’ EPA is not required to 
consider these late comments. 

1. Electronically. If you submit an 
electronic comment as prescribed 
below, EPA recommends that you 
include your name, mailing address, 
and an e-mail address or other contact 
information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket. 
If EPA cannot read your comment due 
to technical difficulties and cannot 
contact you for clarification, EPA may 
not be able to consider your comment. 

i. E-mail. Comments may be sent by 
electronic mail (e-mail) to 
Makeba.Morris@epa.gov, attention DE 
070–1043. EPA’s e-mail system is not an 
‘‘anonymous access’’ system. If you 
send an e-mail comment directly 
without going through Regulations.gov, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket. 

ii. Regulations.gov. Your use of 
Regulation.gov is an alternative method 
of submitting electronic comments to 
EPA. Go directly to http://
www.regulations.gov, then select 
‘‘Environmental Protection Agency’’ at 
the top of the page and use the ‘‘go’’ 
button. The list of current EPA actions 
available for comment will be listed. 
Please follow the online instructions for 
submitting comments. The system is an 
‘‘anonymous access’’ system, which 
means EPA will not know your identity, 
e-mail address, or other contact 
information unless you provide it in the 
body of your comment. 

iii. Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 
you mail to the mailing address 
identified in the ADDRESSES section of 
this document. These electronic 
submissions will be accepted in 
WordPerfect, Word or ASCII file format. 
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Avoid the use of special characters and 
any form of encryption. 

2. By Mail. Written comments should 
be addressed to the EPA Regional office 
listed in the ADDRESSES section of this 
document. For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at the EPA Regional Office, as 
EPA receives them and without change, 
unless the comment contains 
copyrighted material, confidential 
business information (CBI), or other 
information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
the official public rulemaking file. The 
entire printed comment, including the 
copyrighted material, will be available 
at the Regional Office for public 
inspection. 

Submittal of CBI Comments 
Do not submit information that you 

consider to be CBI electronically to EPA. 
You may claim information that you 
submit to EPA as CBI by marking any 
part or all of that information as CBI (if 
you submit CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
as CBI and then identify electronically 
within the disk or CD ROM the specific 
information that is CBI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR Part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the official 
public regional rulemaking file. If you 
submit the copy that does not contain 
CBI on disk or CD ROM, mark the 
outside of the disk or CD ROM clearly 
that it does not contain CBI. Information 
not marked as CBI will be included in 
the public file and available for public 
inspection without prior notice. If you 
have any questions about CBI or the 
procedures for claiming CBI, please 
consult the person identified in the FOR 
FURTHER INFORMATION CONTACT section.

Considerations When Preparing 
Comments to EPA 

You may find the following 
suggestions helpful for preparing your 
comments: 

1. Explain your views as clearly as 
possible. 

2. Describe any assumptions that you 
used. 

3. Provide any technical information 
and/or data you used that support your 
views. 

4. If you estimate potential burden or 
costs, explain how you arrived at your 
estimate. 

5. Provide specific examples to 
illustrate your concerns. 

6. Offer alternatives. 
7. Make sure to submit your 

comments by the comment period 
deadline identified. 

8. To ensure proper receipt by EPA, 
identify the appropriate regional file/
rulemaking identification number in the 
subject line on the first page of your 
response. It would also be helpful if you 
provided the name, date, and Federal 
Register citation related to your 
comments. 

IV. Statutory and Executive Order 
Reviews 

A. General Requirements 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a ‘‘significant regulatory action’’ and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
‘‘Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 
rule approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4). This rule also does not 
have tribal implications because it will 
not have a substantial direct effect on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 

distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. This rule also is not 
subject to Executive Order 13045 
‘‘Protection of Children from 
Environmental Health Risks and Safety 
Risks’’ (62 FR 19885, April 23, 1997), 
because it is not economically 
significant. In reviewing SIP 
submissions, EPA’s role is to approve 
state choices, provided that they meet 
the criteria of the Clean Air Act. In this 
context, in the absence of a prior 
existing requirement for the State to use 
voluntary consensus standards (VCS), 
EPA has no authority to disapprove a 
SIP submission for failure to use VCS. 
It would thus be inconsistent with 
applicable law for EPA, when it reviews 
a SIP submission, to use VCS in place 
of a SIP submission that otherwise 
satisfies the provisions of the Clean Air 
Act. Thus, the requirements of section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(15 U.S.C. 272 note) do not apply. This 
rule does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the 
Comptroller General 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
‘‘major rule’’ as defined by 5 U.S.C. 
804(2). 

C. Petitions for Judicial Review 
Under section 307(b)(1) of the Clean 

Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by May 24, 2004. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
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extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action 
approving the State of Delaware’s 
amendment to the definition of the term 
‘‘Fire-Resistant (interior) Coating’’ in 
Regulation 24, Section 10—Aerospace 
Coatings may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air 

pollution control, Intergovernmental 

relations, Ozone, Reporting and 
recordkeeping requirements, Volatile 
organic compounds.

Dated: March 16, 2004. 

Thomas C. Voltaggio, 
Acting Regional Administrator, Region III.

� 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

� 1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

� 2. In Section 52.420, the table in 
paragraph (c) is amended by revising the 
entry for Regulation 24—Control of 
Volatile Organic Compound Emissions, 
Section 10 to read as follows:

§ 52.420 Identification of plan.

* * * * *
(c) EPA approved regulations.

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP 

State citation Title/subject 
State

effective 
date 

EPA approval date Additional explanation 

* * * * * * * 
Regulation 24 CONTROL OF VOLATILE ORGANIC COMPOUND EMISSIONS 

* * * * * * * 
Section 10 ...................................... Aerospace Coatings 02/11/03 March 24, 2004 ......... Revision to definition of ‘‘Fire-Resistant (in-

terior) Coating.’’ Section 10 originally ap-
proved 01/26/96, 61 FR 2419. 

* * * * * * * 

[FR Doc. 04–6562 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180

[OPP–2004–0001; FRL–7341–3] 

Ammonium Bicarbonate; Exemption 
from the Requirement of a Tolerance

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an 
exemption from the requirement of a 
tolerance for residues of the biochemical 
pesticide, ammonium bicarbonate on all 
food commodities when applied/used 
according to its label instructions as a 
feeding attractant. Certis USA, LLC 
submitted a petition to EPA under the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA), 
requesting an exemption from the 
requirement of a tolerance. This 
regulation eliminates the need to 
establish a maximum permissible level 
for residues of ammonium bicarbonate.
DATES: This regulation is effective 
March 24, 2004. Objections and requests 
for hearings, identified by docket ID 

number OPP–2004–0001, must be 
received on or before May 24, 2004.
ADDRESSES: Written objections and 
hearing requests may be submitted 
electronically, by mail, or through hand 
delivery/courier. Follow the detailed 
instructions as provided in Unit IX. of 
the SUPPLEMENTARY INFORMATION.
FOR FURTHER INFORMATION CONTACT: 
Andrew Bryceland, Biopesticides and 
Pollution Prevention Division (7511C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001; telephone number: 
(703) 305–6928; e-mail address: 
bryceland.andrew@epa.gov.

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does This Action Apply to Me? 

You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

• Crop production (NAICS 111) 
• Animal production (NAICS 112) 
• Food manufacturing (NAICS 311) 
• Pesticide manufacturing (NAICS 

32532) 
This listing is not intended to be 

exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 

entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. To determine whether 
you or your business may be affected by 
this action, you should carefully 
examine the applicability provisions. If 
you have any questions regarding the 
applicability of this action to a 
particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 

B. How Can I Get Copies of This 
Document and Other Related 
Information? 

1. Docket. EPA has established an 
official public docket for this action 
under docket identification (ID) number 
OPP–2004–0001. The official public 
docket consists of the documents 
specifically referenced in this action, 
any public comments received, and 
other information related to this action. 
Although a part of the official docket, 
the public docket does not include 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. The official public 
docket is the collection of materials that 
is available for public viewing at the 
Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
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Crystal Mall #2, 1921 Jefferson Davis 
Hwy., Arlington, VA. This docket 
facility is open from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The docket telephone number 
is (703) 305–5805. 

The legacy docket for this case is 
OPP–2002–0214, which was set up in 
connection with the Notice of Filing of 
this pesticide petition, (PP 2F6477). It 
contains the Federal Register Notice 
dated September 25, 2002 (68 FR 60236) 
(FRL–7194–1), which was published to 
announce this petition. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr/. A 
frequently updated electronic version of 
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a 
beta site currently under development. 
To access the OPPTS Harmonized 
Guidelines referenced in this document, 
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm. 

An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
system, EPA Dockets. You may use EPA 
Dockets at http://www.epa.gov/edocket/
to submit or view public comments, 
access the index listing of the contents 
of the official public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select ‘‘search,’’ 
then key in the appropriate docket ID 
number. 

II. Background and Statutory Findings 
In the Federal Register of September 

25, 2002 (67 FR 60233), EPA issued a 
notice pursuant to section 408 of the 
FFDCA, 21 U.S.C. 346a(e), as amended 
by FQPA (Public Law 104–170), 
announcing the filing of a pesticide 
tolerance petition (PP 2F6477) by Certis 
USA LLC, 9145 Guild Road, Suite 175, 
Columbia, MD 21046. This notice 
included a summary of the petition 
prepared by the petitioner Certis USA 
LLC. There were no comments received 
in response to the notice of filing. 

The petition requested that 40 CFR 
part 180 be amended by establishing an 
exemption from the requirement of a 
tolerance for residues of ammonium 
bicarbonate. 

III. Risk Assessment 
Section 408(c)(2)(A)(i) of the FFDCA 

allows EPA to establish an exemption 
from the requirement for a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 

determines that the tolerance is‘‘safe.’’ 
Section 408(c)(2)(A)(ii) of the FFDCA 
defines ‘‘safe’’ to mean that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.’’ This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(c) of the FFDCA requires EPA 
to give special consideration to 
exposure of infants and children to the 
pesticide chemical residue in 
establishing a tolerance and to ‘‘ensure 
that there is a reasonable certainty that 
no harm will result to infants and 
children from aggregate exposure to the 
pesticide chemical residue * * * .’’ 
Additionally, section 408(b)(2)(D) of the 
FFDCA requires that the Agency 
consider‘‘available information’’ 
concerning the cumulative effects of a 
particular pesticide’s residues and 
‘‘other substances that have a common 
mechanism of toxicity.’’

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. First, 
EPA determines the toxicity of 
pesticides. Second, EPA examines 
exposure to the pesticide through food, 
drinking water, and through other 
exposures that occur as a result of 
pesticide use in residential settings. 

IV. Toxicological Profile 
Consistent with section 408(b)(2)(D) 

of the FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action and considered its validity, 
completeness, and reliability and the 
relationship of this information to 
human risk. EPA has also considered 
available information concerning the 
variability of the sensitivities of major 
identifiable subgroups of consumers, 
including infants and children. 

Ammonia is a substance naturally 
produced in the human body from the 
metabolism of protein, amino acids, and 
other nitrogen containing chemicals 
(Refs. 1 and 2). A fairly large amount of 
ammonia (>50 mk/kg) is produced in 
the body each day from the breakdown 
of dietary protein and amino acids (Refs. 
1 and 2). Bicarbonates are part of several 
commonly consumed compounds such 
as sodium bicarbonate and potassium 
bicarbonate, both of which have 
tolerance exemptions from EPA under 
40 CFR 180.1176 and 40 CFR 180.1177, 
respectively. The Food and Drug 
Administration (FDA) allowed the use 
of ammonium bicarbonate as a direct 
food additive and EPA exempted 

ammonium bicarbonate from the 
requirement from a tolerance when used 
as an inert ingredient such as a 
surfactant or a suspending or dispersing 
agent in formulations applied to 
growing crops, and as a post-harvest 
treatment (Refs. 1 and 3). EPA has been 
petitioned to exempt from the 
requirement of a tolerance ammonium 
bicarbonate as an active ingredient. The 
toxicology of ammonium bicarbonate is 
no different for an active ingredient than 
it is from an inert ingredient. 

Exposure of ammonium bicarbonate 
to ambient sunlight and heat results in 
the slow release of small amounts of 
ammonia (Refs. 1, 2, and 3). Ammonium 
bicarbonate is a preexisting component 
of the diet and degrades into ammonia, 
carbon dioxide, and water (Refs. 1, 2, 
and 3); therefore, during decomposition, 
ammonia would be the only component 
of concern and based on the commonly 
understood toxicology of ammonia, oral 
toxicity is not anticipated because when 
used as an attractant, the concentration 
of ammonia is estimated to be 100 times 
less than worldwide ambient 
atmospheric concentration (Refs. 1 and 
2). Thus, it is unlikely that exposure to 
ammonium bicarbonate, or to the 
component(s) of ammonium 
bicarbonate, from the use of this 
pesticide will significantly add to 
ambient exposures already documented 
and without adverse effects. 

The petitioner did not generate any 
toxicology and/or pathogenecity data in 
support of this tolerance exemption. 
Waivers for data requirements for 
toxicology and pathogenecity were 
requested and granted based on 
information/data submitted from the 
open scientific literature in support of 
the tolerance exemption for ammonium 
bicarbonate and are discussed below. 

The following discussion of the 
evaluation of the information from the 
open scientific literature indicates a lack 
of toxicity and exposure to the pesticide 
and its degradation products will not 
likely add significantly to levels already 
present in the environment. More 
detailed analyses of these literature 
citations can be found in the specific 
Agency review of such information (Ref. 
1). In addition, a substantial body of 
information on ammonium bicarbonate 
is published and selected copies are 
included in this reference (Refs. 2 and 
3). 

1. Hypersensitivity incidents (40 CFR 
152.12). No hypersensitivity incidents 
have been reported by the registrant. 
However, to comply with the Agency’s 
requirements under section 6(a)(2), any 
incident of hypersensitivity associated 
with the use of this pesticide must be 
reported to the Agency. 
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2. Data waivers. Data waivers were 
requested for the following studies: 

i. Acute oral toxicity (OPPTS 
Harmonized Guideline 870.1100). No 
MRID. Acute oral LD50 toxicity study in 
the rat. No study was submitted, 
however, the literature and submitted 
material safety data sheets, report an 
acute oral LD50 value of 1,576 
milligrams/kilogram (mg/kg) in the rat. 
This information is acceptable to allow 
placement of ammonium bicarbonate in 
Toxicity Category III for the oral route 
(Refs. 1 and 2). 

ii. Acute dermal toxicity (OPPTS 
Harmonized Guideline 870.1200). The 
pH of ammonium bicarbonate is 7.8 in 
a 0.1N solution, and it degrades into 
ammonia, carbon dioxide, and water 
(Refs. 1 and 3). Therefore, no toxicity or 
irritation to the skin is expected, and 
further, no incidents of toxicity to the 
skin are reported. 

iii. Acute inhalation toxicity (OPPTS 
Harmonized Guideline 870.1300). 
Ammonium bicarbonate degrades into 
ammonia, carbon dioxide, and water, 
and the only component of concern 
would be ammonia during 
decomposition. Acute and chronic 
inhalation minimum risk levels (MRL) 
for ammonia have been set at 0.5 parts 
per million (ppm) and 0.3 ppm, 
respectively; which far exceeds any 
potential exposure from the pesticide 
use (Ref. 1). 

iv. 90–Day oral toxicity in rodents 
(OPPTS Harmonized Guideline 
870.3100). Ammonium bicarbonate is a 
preexisting component of the diet, and 
degrades only to ammonia, carbon 
dioxide, and water; therefore, oral 
toxicity is not anticipated (Refs. 1, 2, 
and 3). 

v. Reproduction/developmental 
toxicity screening test (OPPTS 
Harmonized Guideline 870.3550). 
Ammonium bicarbonate is a preexisting 
component of the diet, and degrades 
only to ammonia, carbon dioxide, and 
water; therefore, reproduction/
developmental toxicity is not 
anticipated(Refs. 1, 2, and 3). 

vi. Bacterial reverse mutation test 
(OPPTS Harmonized Guideline 
(870.5100). Ammonium bicarbonate 
(with or without S9 mix activation) was 
not mutagenic in the Ames assay when 
S. typhimurium strains TA97 and 
TA102 were exposed to 0.1 to 10 mg/
assay plate (Refs. 1 and 2). 

vii. Immunotoxicity (OPPTS 
Harmonized Guideline 870.7800). 
Ammonium bicarbonate is a preexisting 
component of the diet, and degrades 
only to ammonia, carbon dioxide, and 
water; therefore, immunotoxicity is not 
anticipated (Refs. 1, 2, and 3). 

Data waivers of acute and subchronic 
oral studies, a dermal toxicity study, an 
acute inhalation study, mutagenicity 
studies, an immunotoxicity study, and a 
developmental toxicity study were 
requested and granted based on the 
submitted information from the public 
literature (Ref.1). Exposure to either 
ammonium bicarbonate, or to the 
ammonia component of ammonium 
bicarbonate, from the pesticidal use is 
not likely to add significantly to 
ambient exposures already documented 
and without reported adverse effects 
(Ref. 1). The amounts of ammonia 
released from the product over time 
result in calculated concentrations of 
0.03 parts per billion (ppb)/day, well 
below the chronic human inhalation 
MRL of 0.3 ppm (Refs. 1 and 2). This 
exemption is supported by the fact that 
there are likely to be zero to minimal 
residues and any residues that might be 
found are within the safe limits 
identified by the data. 

3. Subchronic, chronic toxicity, and 
oncogenicity, and residue data. Based 
on the information submitted by the 
registrant in accordance with the Tier I 
data requirements set forth in 40 CFR 
158.690(c), the Tier II and III data 
requirements were not triggered and, 
therefore, not required in connection 
with this action. In addition, because 
the Tier II and Tier III data requirements 
were not required, the residue data 
requirements set forth in 40 CFR 
158.690(b) also were not required. 

V. Aggregate Exposures 
In examining aggregate exposure, 

section 408 of the FFDCA directs EPA 
to consider available information 
concerning exposures from the pesticide 
residue in food and all other non-
occupational exposures, including 
drinking water from ground water or 
surface water and exposure through 
pesticide use in gardens, lawns, or 
buildings (residential and other indoor 
uses). 

A. Dietary Exposure 
The ammonium bicarbonate in the 

end-use product will be contained 
within a polymeric substance, and as 
such will not come into direct contact 
with olives, thus no residues are 
expected and exposure via the oral route 
is unlikely. 

1. Food. Ammonium bicarbonate at 
low levels is a preexisting component of 
the diet and is not known to be a toxic 
compound in the human diet. FDA has 
classified ammonium bicarbonate as 
Generally Regarded As Safe (GRAS) (21 
CFR 582.1135), and allows its use as a 
direct food additive (21 CFR 184.1135). 
Because the product is contained within 

a polymeric substance, there will be 
minimal additional dietary exposure 
from this use (Ref. 1). There is however, 
some potential for the ammonia gas 
from the decomposed product to come 
into contact with growing olives. 
However, it is expected that levels of 
gaseous ammonia would be well below 
the normal background levels of 
atmospheric ammonia present in an area 
of crop production. 

2. Drinking water exposure. Exposure 
to residues of ammonium bicarbonate 
via drinking water is not likely to occur 
because ammonium bicarbonate is 
soluble in water and would break down 
into ammonia, carbon dioxide and water 
(Ref. 1). As gases, most of the ammonia 
and carbon dioxide will be released 
from the water. 

B. Other Non-Occupational Exposure 
The exposure levels of ammonia 

established by the Office of Safety and 
Health Administration (OSHA) at 35 
ppm for 15 minutes (Refs. 1 and 2). In 
addition, the levels of exposure 
expected from use of this product are 
again less than the levels of ammonia in 
the workplace as recommended by the 
National Institute of Occupational 
Safety and Health (NIOSH) which are to 
be 50 ppm for 5 minutes of exposure 
(Refs. 1 and 2). The use of ammonium 
bicarbonate as a pesticide active 
ingredient is for field use, rather than 
indoor use. The additional exposure to 
ammonia as a degradation product of 
ammonium bicarbonate when used as a 
pesticide under field conditions will be 
far less than limits established by OSHA 
or NIOSH for occupational uses. Non-
occupational exposure should be 
minimal. 

1. Dermal exposure. The potential for 
non-occupational exposure to residues 
of ammonium bicarbonate is unlikely 
because the method of application in a 
polymeric substance limits any 
anticipated dermal exposure (Ref. 1). 

2. Inhalation exposure. The potential 
for non-occupational inhalation 
exposure to residues of ammonium 
bicarbonate will occur at levels far lass 
than those established by OSHA and 
NIOSH. The total amount of ammonium 
bicarbonate applied per orchard/acre is 
168 grams. The ammonium bicarbonate 
will slowly decompose to ammonia, 
carbon dioxide and water vapor. The 
total yield of ammonia would be 34.5 
grams per season. If 36 g of ammonia is 
distributed in a single point in time over 
an acre of olive orchard to a height of 
15 feet, the calculated concentration of 
ammonia would be 3 ppb. Assuming a 
release of ammonia from the product 
occurs over a 4–5 month period, a 
theoretical daily concentration can be 
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estimated at about 0.03 ppb/day during 
this time. This 0.03 ppb value is about 
100 times less than the worldwide 
ambient atmospheric estimates of 1–3 
ppb, and about 10,000 fold lower than 
ammonia concentrations (i.e., 300 ppb) 
reported over an agricultural field after 
fertilizer application. Furthermore, the 
0.03 ppb value is lower than: The acute 
inhalation LC50 values after 15 minutes 
of exposure to ammonia that were 
reported as 17,401 ppm in the rat, and 
after 30 minutes of exposure, 21,430 
ppm in the mouse; the acute and 
chronic inhalation minimal risk levels 
(MRLs) of 0.5 ppm and 0.3 ppm, 
respectively, that have been derived 
from studies with humans; the OSHA 
short-term (15 minute) exposure level of 
35 ppm for ammonia; and the NIOSH 
recommended limited ammonia levels 
in the workplace of 50 ppm for 5 
minutes of exposure (Ref. 1). 

VI. Cumulative Effects 
The Agency has considered the 

cumulative effects of ammonium 
bicarbonate and other substances in 
relation to a common mechanism of 
toxicity. These considerations include 
the possible cumulative effects of such 
residues on infants and children. There 
is no indication of mammalian toxicity 
at the maximum doses tested, of this or 
other products containing ammonium 
bicarbonate. Ammonium bicarbonate 
degrades into ammonia, carbon dioxide 
and water and the only component of 
concern would be ammonia (Refs. 1, 2, 
and 3); therefore, reasonably foreseeable 
exposures do not approach any 
toxicological level of concern. 

VII. Determination of Safety for U.S. 
Population, Infants and Children 

1. U.S. population. There is 
reasonable certainty that no harm will 
result from aggregate exposure to 
residues of ammonium bicarbonate to 
the U.S. population, infants and 
children. This includes all anticipated 
dietary exposures and all other 
exposures for which there is reliable 
information. The Agency has arrived at 
this conclusion based on the 
classification by FDA that ammonium 
bicarbonate is GRAS (21 CFR 582.1135), 
and allows its use as a direct food 
additive (21 CFR 184.1135). EPA 
exempts ammonium bicarbonate from 
the requirement of a tolerance when 
used as a surfactant, or a suspending or 
dispensing agent in formulations 
applied to growing crops or to food 
commodities after harvest, 40 CFR 
180.1001(c) (Refs. 1, 2, and 3). Further, 
the active ingredient will be contained 
in a polymeric substance, in a 
retrievable device and while contained 

in this device, the product will slowly 
decompose to ammonia, carbon dioxide, 
and water at a rate which exceeds that 
which the human body produces each 
day from the breakdown of proteins and 
amino acids. Moreover, the levels of 
ammonia produced by the human body 
far exceed those levels of ammonia 
anticipated to be released from the use 
of this product and the estimated 
worldwide atmospheric levels of 
ammonia. 

2. Infants and children. FFDCA 
section 408 provides that EPA shall 
apply an additional tenfold margin of 
exposure (safety) for infants and 
children in the case of threshold effects 
to account for prenatal and postnatal 
toxicity and the completeness of the 
data base unless EPA determines that a 
different margin of exposure (safety) 
will be safe for infants and children. 
Margins of exposure (safety) are often 
referred to as uncertainty (safety) 
factors. In this instance, based on all 
available information, the Agency 
concludes that ammonium bicarbonate 
is practically non-toxic to mammals 
including infants and children. Because 
there are no threshold effects of concern 
to infants, children and adults when 
ammonium bicarbonate is used as 
labeled, the provision requiring an 
additional margin of safety does not 
apply. Further, the provisions of 
consumption patterns, special 
susceptibility, and cumulative effects do 
not apply. As a result, EPA has not used 
a margin of exposure (safety) approach 
to assess the safety of ammonium 
bicarbonate. 

VIII. Other Considerations 

A. Endocrine Disruptors 

Based on available data, no endocrine 
system-related effects have been 
identified with consumption of 
ammonium bicarbonate. It is produced 
in the human body, exempt for 
tolerance requirement by EPA as an 
inert ingredient, and allowed by the 
U.S. Department of Agriculture as a 
direct food additive. To date, there is no 
evidence to suggest that ammonium 
bicarbonate affects the immune system, 
function in a manner similar to any 
known hormone, or that it acts as an 
endocrine disruptor. 

B. Analytical Method(s) 

The Agency proposes to establish an 
exemption from the requirement of a 
tolerance for residues of ammonium 
bicarbonate, without any numerical 
limitation. Reasonably forseeable 
exposures to residues of ammonium 
bicarbonate will not significantly add to 
the levels already in the environment 

because the proposed use involves 
containing the active ingredient within 
a polymeric substance and because 
ammonium bicarbonate rapidly 
degrades to ammonia. Exposure to 
residues from ammonium bicarbonate 
will not significantly add to the levels 
already present in the environment 
because the active ingredient will be 
contained within a polymeric substance 
and it rapidly degrades into ammonia, 
water and carbon dioxide, at levels 
much below any reported levels of 
toxicological concern. Ammonium 
bicarbonate is a preexisting component 
of the human diet and is allowed as a 
direct food additive by the FDA (Refs. 
1, 2, and 3). 

The Agency concludes that an 
analytical method is not required for 
enforcement purposes for ammonium 
bicarbonate. However, an enforcement 
analytical method (OPPTS Harmonized 
Guideline 830.1800) was provided by 
the petitioner. 

C. Codex Maximum Residue Level 
There is no CODEX maximum residue 

levels for residues of ammonia or 
ammonium bicarbonate. 

IX. Objections and Hearing Requests 
Under section 408(g) of the FFDCA, as 

amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
Although the procedures in those 
regulations require some modification to 
reflect the amendments made to the 
FFDCA by the FQPA, EPA will continue 
to use those procedures, with 
appropriate adjustments, until the 
necessary modifications can be made. 
The new section 408(g) of the FFDCA 
provides essentially the same process 
for persons to ‘‘object’’ to a regulation 
for an exemption from the requirement 
of a tolerance issued by EPA under new 
section 408(d) of the FFDCA, as was 
provided in the old sections 408 and 
409 of the FFDCA. However, the period 
for filing objections is now 60 days, 
rather than 30 days. 

A. What Do I Need To Do To File an 
Objection or Request a Hearing? 

You must file your objection or 
request a hearing on this regulation in 
accordance with the instructions 
provided in this unit and in 40 CFR part 
178. To ensure proper receipt by EPA, 
you must identify docket ID number 
OPP–2004–0001 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
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mailed or delivered to the Hearing Clerk 
on or before May 24, 2004. 

1. Filing the request. Your objection 
must specify the specific provisions in 
the regulation that you object to, and the 
grounds for the objections (40 CFR 
178.25). If a hearing is requested, the 
objections must include a statement of 
the factual issues(s) on which a hearing 
is requested, the requestor’s contentions 
on such issues, and a summary of any 
evidence relied upon by the objector (40 
CFR 178.27). Information submitted in 
connection with an objection or hearing 
request may be claimed confidential by 
marking any part or all of that 
information as CBI. Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. A copy of the 
information that does not contain CBI 
must be submitted for inclusion in the 
public record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 

Mail your written request to: Office of 
the Hearing Clerk (1900C), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001. You may also deliver 
your request to the Office of the Hearing 
Clerk in Rm.104, Crystal Mall #2, 1921 
Jefferson Davis Hwy., Arlington, VA. 
The Office of the Hearing Clerk is open 
from 8 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Office of the 
Hearing Clerk is (703) 603–0061. 

2. Tolerance fee payment. If you file 
an objection or request a hearing, you 
must also pay the fee prescribed by 40 
CFR 180.33(i) or request a waiver of that 
fee pursuant to 40 CFR 180.33(m). You 
must mail the fee to: EPA Headquarters 
Accounting Operations Branch, Office 
of Pesticide Programs, P.O. Box 
360277M, Pittsburgh, PA 15251. Please 
identify the fee submission by labeling 
it ‘‘Tolerance Petition Fees.’’

EPA is authorized to waive any fee 
requirement ‘‘when in the judgement of 
the Administrator such a waiver or 
refund is equitable and not contrary to 
the purpose of this subsection.’’ For 
additional information regarding the 
waiver of these fees, you may contact 
James Tompkins by phone at (703) 305–
5697, by e-mail at 
tompkins.jim@epa.gov, or by mailing a 
request for information to Mr. Tompkins 
at Registration Division (7505C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460–
0001. 

If you would like to request a waiver 
of the tolerance objection fees, you must 
mail your request for such a waiver to: 
James Hollins, Information Resources 

and Services Division (7502C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460–
0001. 

3. Copies for the Docket. In addition 
to filing an objection or hearing request 
with the Hearing Clerk as described in 
Unit IX.A., you should also send a copy 
of your request to the PIRIB for its 
inclusion in the official record that is 
described in Unit I.B.1. Mail your 
copies, identified by docket ID number 
OPP–2004–0001, to: Public Information 
and Records Integrity Branch, 
Information Resources and Services 
Division (7502C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460–0001. In person 
or by courier, bring a copy to the 
location of the PIRIB described in Unit 
I.B.1. You may also send an electronic 
copy of your request via e-mail to:opp-
docket@epa.gov. Please use an ASCII 
file format and avoid the use of special 
characters and any form of encryption. 
Copies of electronic objections and 
hearing requests will also be accepted 
on disks in WordPerfect 6.1/8.0 or 
ASCII file format. Do not include any 
CBI in your electronic copy. You may 
also submit an electronic copy of your 
request at many Federal Depository 
Libraries. 

B. When Will the Agency Grant a 
Request for a Hearing? 

A request for a hearing will be granted 
if the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issues(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 

X. References
1. Sjoblad, R.S. Memorandum. Review 

of Data/Information Submitted by Certis 
USA to Support a Tolerance Exemption 
(Petition No. 2F6477) for Residues of 
Ammonium Bicarbonate in Olives 
(D288947; Case 295326; S631096). 
March 26, 2003. 

2. Syracuse Research Corporation. 
Volume 3: Toxicological Profile for 
Ammonia, MRID No. 457120-02. 
December 1990. 

3. Wagner, J.M. Volume 2: Public 
Literature Submitted to Support the 
Petition for the Exemption of 
Ammonium Bicarbonate from the 

Requirement of a Tolerance for Residues 
in or on Olives, MRID No. 457120–01. 
April 2002. 

XI. Statutory and Executive Order 
Reviews 

This final rule establishes an 
exemption from the tolerance 
requirement under section 408(d) of the 
FFDCA in response to a petition 
submitted to the Agency. The Office of 
Management and Budget (OMB) has 
exempted these types of actions from 
review under Executive Order 12866, 
entitled Regulatory Planning and 
Review (58 FR 51735, October 4, 1993). 
Because this rule has been exempted 
from review under Executive Order 
12866 due to its lack of significance, 
this rule is not subject to Executive 
Order 13211, Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use (66 
FR 28355, May 22, 2001). This final rule 
does not contain any information 
collections subject to OMB approval 
under the Paperwork Reduction Act 
(PRA), 44 U.S.C. 3501et seq., or impose 
any enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104–4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104–113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of the FFDCA, 
such as the exemption in this final rule, 
do not require the issuance of a 
proposed rule, the requirements of the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.) do not apply. In 
addition, the Agency has determined 
that this action will not have a 
substantial direct effect on States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
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1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure ‘‘meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.’’ ‘‘Policies 
that have federalism implications’’ is 
defined in the Executive Order to 
include regulations that 
have‘‘substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government.’’ This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of the 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any ‘‘tribal implications’’ 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
‘‘meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.’’ ‘‘Policies that have tribal 
implications’’ is defined in the 
Executive Order to include regulations 
that have ‘‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.’’ This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 

XII. Congressional Review Act 
The Congressional Review Act, 5 

U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 

the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a ‘‘major rule’’ as defined by 
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements.

Dated: March 5, 2004. 
James Jones, 
Director, Office of Pesticide Programs.

� Therefore, 40 CFR chapter I is 
amended as follows:

PART 180—[AMENDED]

� 1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and 
371.
� 2. Section 180.1244 is added to subpart 
D to read as follows:

§ 180.1244 Ammonium bicarbonate; 
exemption from the requirement of a 
tolerance. 

An exemption from the requirement 
of tolerance is established for residues 
of ammonium bicarbonate used in or on 
all food commodities when used in 
accordance with good agricultural 
practices.

[FR Doc. 04–6431 Filed 3–23–04; 8:45 am]
BILLING CODE 6560–50–S

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR PART 0 

[DA 04–683] 

Freedom of Information Act

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: The Federal Communications 
Commission is modifying a section of 
the Commission’s rules that implements 
the Freedom of Information Act (FOIA) 
Fee Schedule. This modification 
pertains to the charge for recovery of the 
full, allowable direct costs of searching 
for and reviewing records requested 
under the FOIA and the Commission’s 
rules, unless such fees are restricted or 
waived. The fees are being revised to 
correspond to modifications in the rate 
of pay approved by Congress.
DATES: Effective March 24, 2004.
FOR FURTHER INFORMATION CONTACT: 
Shoko B. Hair, Freedom of Information 

Act Officer, Office of Performance 
Evaluation and Records Management, 
Room 1-A827, Federal Communications 
Commission, 445 12th Street, SW., 
Washington, DC 20554, (202) 418–1379 
or via Internet at shoko.hair@fcc.gov.

SUPPLEMENTARY INFORMATION: The 
Federal Communications Commission is 
modifying § 0.467(a) of the 
Commission’s rules. This rule pertains 
to the charges for searching and 
reviewing records requested under the 
FOIA. The FOIA requires federal 
agencies to establish a schedule of fees 
for the processing of requests for agency 
records in accordance with fee 
guidelines issued by the Office of 
Management and Budget (OMB). In 
1987, OMB issued its Uniform Freedom 
of Information Act Fee Schedule and 
Guidelines. However, because the FOIA 
requires that each agency’s fees be based 
upon its direct costs of providing FOIA 
services, OMB did not provide a 
unitary, government-wide schedule of 
fees. The Commission based its FOIA 
Fee Schedule on the grade level of the 
employee who processes the request. 
Thus, the Fee Schedule was computed 
at a Step 5 of each grade level based on 
the General Schedule effective January 
1987 (including 20 percent for 
personnel benefits). The Commission’s 
rules provide that the Fee Schedule will 
be modified periodically to correspond 
with modifications in the rate of pay 
approved by Congress. See 47 CFR 
0.467(a)(1) note. 

In an Order adopted on March 10, 
2004 and released on March 15, 2004 
(DA 04–683), the Managing Director 
revised the schedule of fees set forth in 
47 CFR 0.467 for the recovery of the full, 
allowable direct costs of searching for 
and reviewing agency records requested 
pursuant to the FOIA and the 
Commission’s rules, 47 CFR 0.460, 
0.461. The revisions correspond to 
modifications in the rate of pay, which 
was approved by Congress. 

These modifications to the Fee 
Schedule do not require notice and 
comment because they merely update 
the Fee Schedule to correspond to 
modifications in rates of pay, as 
required under the current rules. 

Accordingly, pursuant to the 
authority contained in § 0.231(b) of the 
Commission’s rules, 47 CFR 0.231(b), it 
is hereby ordered, that, effective on 
March 24, 2004, the Fee Schedule 
contained in § 0.467 of the 
Commission’s rules, 47 CFR 0.467, is 
amended, as described herein.

List of Subjects in 47 CFR Part 0

Freedom of information.
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Federal Communications Commission. 
Marlene H. Dortch, 
Secretary.

Rule Changes
For the reasons discussed in the 

preamble, the Federal Communications 
Commission amends 47 CFR part 0 as 
follows:

PART 0—COMMISSION 
ORGANIZATION

� 1. The authority citation for part 0 
continues to read as follows:

Authority: 47 U.S.C. 155, unless otherwise 
noted.
� 2. Section 0.467 is amended by 
revising the last sentence, the table in 
paragraph (a)(1) and its note, and 
paragraph (a)(2) to read as follows:

§ 0.467 Search and review fees. 
(a)(1) * * * The fee is based on the 

grade level of the employee(s) who 
conduct(s) the search or review, as 
specified in the following schedule:

Grade Hourly fee 

GS–1 ......................................... 11.66 
GS–2 ......................................... 12.71 
GS–3 ......................................... 14.32 
GS–4 ......................................... 16.07 
GS–5 ......................................... 17.99 
GS–6 ......................................... 20.05 
GS–7 ......................................... 22.27 
GS–8 ......................................... 24.67 
GS–9 ......................................... 27.25 
GS–10 ....................................... 30.01 
GS–11 ....................................... 32.96 
GS–12 ....................................... 39.52 
GS–13 ....................................... 46.99 
GS–14 ....................................... 55.52 
GS–15 ....................................... 65.32 

Note: These fees will be modified 
periodically to correspond with 
modifications in the rate of pay approved by 
Congress.

(2) The fees in paragraph (a)(1) of this 
section were computed at Step 5 of each 
grade level based on the General 
Schedule effective January 2004 and 
include 20 percent for personnel 
benefits.
* * * * *
[FR Doc. 04–6322 Filed 3–23–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 2 

[ET Docket No. 03–102; FCC 04–20] 

Above 76 GHz

AGENCY: Federal Communications 
Commission.

ACTION: Final rule.

SUMMARY: In this document, the 
Commission reallocated spectrum in the 
76–81 GHz frequency band and the 
frequency bands above 95 GHz to 
conform the United States Table of 
Frequency Allocations with recent 
changes to the International Table of 
Frequency Allocations maintained by 
the International Telcommunication 
Union. In order to protect passive 
services in the 55.78–56.26 GHz band, 
the Commission also adopted a limit on 
the maximum power spectral density 
that can be delivered to a fixed service 
transmitter antenna.
DATES: Effective April 23, 2004.
FOR FURTHER INFORMATION CONTACT: 
Shameeka Hunt, Office of Engineering 
and Technology, (202) 418–2062, email: 
Shameeka.Hunt@fcc.gov
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, ET Docket No. 03–102, FCC 
04–20, adopted February 4, 2004, and 
released February 12, 2004. The full text 
of this Commission decision is available 
on the Commission’s Internet site at 
www.fcc.gov. It is available for 
inspection and copying during normal 
business hours in the FCC Reference 
Information Center, Room CY–A257, 
445 12th Street, SW., Washington, DC 
20554. The complete text of this 
document also may be purchased from 
the Commission’s copy contractor, 
Qualex International, Room CY–B402, 
445 12th Street, SW., Washington, DC 
20554. Alternate formats are available to 
persons with disabilities by contacting 
Brian Millin at (202) 418–7426 or TTY 
(202) 418–7365. 

Summary of the Report and Order 

1. In the Report and Order, the 
Commission amended part 2 of the 
Commission’s rules to realign spectrum 
in the 76–81 GHz frequency band and 
the frequency bands above 95 GHz to 
conform the United States Table with 
international allocation changes made at 
WRC–2000. The Commission also set a 
maximum power spectral density limit 
in the 55.78–56.26 GHz band to protect 
passive services. 

2. Above 76 GHz. The Commission 
found that implementing the allocation 
changes from WRC–2000 in these bands 
was necessary to provide EESS and RAS 
operations with the flexibility to operate 
in spectrum suited to meet their needs. 
This action also promoted consistency 
between the U.S. Table and the 
International Table. 

3. Regarding the 76–77 GHz band, the 
Commission recognized that vehicular 
radar operations in this band may be 

able to increase the level of safety on 
highways and benefit the public. The 
Commission agreed with commenters 
that sharing between RAS and SRS and 
vehicular radar operations was possible. 
Therefore, the 76–77 GHz band was 
allocated to the RAS on a primary basis 
and to the SRS on a secondary basis, as 
proposed. 

4. In addition, the Commission found 
evidence of potential interference 
conflicts between the amateur-satellite 
service and vehicular radar systems. On 
this basis, it was anticipated that an 
amateur earth station could either 
receive interference to its operations or 
cause interference to a passing vehicular 
radar device. Therefore, the proposed 
secondary amateur-satellite allocation 
for the 76–77 GHz band as not 
implemented. However, the existing 
secondary amateur service allocation 
was retained, noting that the existing 
secondary amateur service allocation in 
this band was currently suspended and 
restricted until technical sharing criteria 
was developed to address potential 
sharing problems in this band. The 
Commission also found that not 
allowing amateur operations in the 76–
77 GHz band was not a significant 
burden on this service because amateurs 
typically do not operate at these higher 
frequencies and they are permitted to 
operate in the adjacent 77–81 GHz band. 

5. Regarding the 77–81 GHz segment, 
the Commission adopted domestically 
the RAS and SRS allocations as 
proposed in the Notice of Proposed Rule 
Making (NPRM), 68 FR 33043, June 3, 
2003. Also, the Commission adopted the 
proposal set forth in the NPRM to 
realign spectrum in the bands above 95 
GHz. This realignment would have little 
impact on the small number of systems 
that are currently implemented in these 
bands and no parties filed comments 
opposing these changes. It was found 
that potential interference conflicts 
between allocations or development of 
technical sharing criteria would be 
addressed, as appropriate, as future 
applications are developed or through 
the development of service rules. 

6. Finally, the Commission deleted 
the seven United States footnotes that 
were adopted in the Table Clean-up 
Order in DA No. 02–1872, 67 FR 59601, 
September 23, 2002, for the purpose of 
maintaining the status quo for the U.S. 
Table, since the Report and Order 
adopted the realignment of WRC–2000, 
these footnotes no longer applied. 

7. Maximum Power Density in the 
Band 55.78–56.26 GHz. The 
Commission found that the current state 
of the art output power for fixed systems 
operating in this spectrum was still 
several dB less than the power that 
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1 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et 
seq., has been amended by the Contract With 
America Advancement Act of 1996, Public Law 
104–121, 110 Stat. 847 (1996) (CWAAA). Title II of 
the CWAAA is the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA).

2 See Notice of Proposed Rule Making and Order, 
18 FCC Rcd 8347 (2003).

3 5 U.S.C. 603(b)(3).

4 Id. 601(6).
5 5 U.S.C. 601(3) (incorporating by reference the 

definition of ‘‘small business concern’’ in 15 U.S.C. 
632). Pursuant to the RFA, the statutory definition 
of a small business applies ‘‘unless an agency, after 
consultation with the Office of Advocacy of the 
Small Business Administration and after 
opportunity for public comment, establishes one or 
more definitions of such term which are 
appropriate to the activities of the agency and 
publishes such definition(s) in the Federal 
Register.’’ 5 U.S.C. 601(3).

6 Small Business Act, 15 U.S.C. 632.
7 5 U.S.C. 601(4).
8 1992 Economic Census, U.S. Bureau of the 

Census, Table 6 (special tabulation of data under 
contract to Office of Advocacy of the U.S. Small 
Business Administration).

9 5 U.S.C. 601(5).

would be permitted under the output 
power limit of ¥28.5 dB(W/MHz) that 
was recommended. It was noted that no 
licenses had been issued for operation 
in the fixed service in the 55.78–56.26 
GHz band and that the Commission had 
only granted a few experimental 
licenses in this spectrum. Therefore, to 
protect EESS from unaccepted 
interference from fixed and mobile 
operations, footnote US379 was 
adopted, which limited the maximum 
power density delivered to fixed service 
transmitter antennas to ¥28.5 dB(W/
MHz)

Final Regulatory Flexibility Analysis 

8. As required by the Regulatory 
Flexibility Act (‘‘RFA’’),1 the 
Commission incorporated an Initial 
Regulatory Flexibility Analysis 
(‘‘IRFA’’) in the Notice of Proposed 
Rulemaking and Order (‘‘NPRM’’), ET 
Docket No. 03–102.2 The Commission 
sought written public comments on the 
proposals in the NPRM, including the 
IRFA. The Final Regulatory Flexibility 
Analysis (‘‘FRFA’’) in the Report and 
Order conforms to the RFA, as amended 
by the Contract With America 
Advancement Act of 1996 (‘‘CWAAA’’), 
Public Law 104–121, 110 Stat. 847 
(1996).

9. The RFA directs agencies to 
provide a description of, and, where 
feasible, an estimate of the number of 
small entities that may be affected by 
the action taken.3 The RFA generally 
defines the term ‘‘small entity’’ as 

having the same meaning as the terms 
‘‘small business,’’ ‘‘small organization,’’ 
and ‘‘small governmental jurisdiction.’’4 
In addition, the term ‘‘small business’’ 
has the same meaning as the term 
‘‘small business concern’’ under the 
Small Business Act.5 A small business 
concern is one that: (1) Is independently 
owned and operated; (2) is not 
dominant in its field of operation; and 
(3) meets any additional criteria 
established by the Small Business 
Administration (‘‘SBA’’).6 A small 
organization is generally ‘‘any not-for-
profit enterprise which is independently 
owned and operated and is not 
dominant in its field.’’7 Nationwide, as 
of 1992, there were approximately 
275,801 small organizations.8 Finally, 
‘‘small governmental jurisdiction’’ 
generally means ‘‘governments of cities, 
counties, towns, townships, villages, 
school districts, or special districts, with 
a population of less than 50,000.’’9

10. The Commission will send a copy 
of this Final Regulatory Flexibility 
Analysis, along with this Report and 
Order, in a report to be sent to Congress 
pursuant to the Congressional Review 
Act, 5 U.S.C. 801(a)(1)(A). In addition, 
the Commission will send a copy of this 

Report and Order, including this FRFA, 
to the Chief Counsel for Advocacy of the 
Small Business Administration.

List of Subjects in 47 CFR Part 2 

Radio.

Federal Communications Commission. 
Marlene H. Dortch, 
Secretary.

Rule Changes

� For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends 47 CFR part 2 as 
follows:

PART 2—FREQUENCY ALLOCATIONS 
AND RADIO TREATY MATTERS; 
GENERAL RULES AND REGULATIONS

� 1. The authority citation for part 2 
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and 
336, unless otherwise noted.

� 2. Section 2.106, the Table of 
Frequency Allocations, is amended as 
follows:
� a. Revise pages 79 and 81 through 89 
and remove page 90.
� b. In the list of International Footnotes, 
remove footnotes 5.563 and 917; remove 
headings ‘‘I: New Numbering Scheme’’ 
and ‘‘II: Old Numbering Scheme’’; and 
remove Note immediately following the 
heading ‘‘INTERNATIONAL 
FOOTNOTES.’’
� c. In the list of United States (US) 
Footnotes, revise footnotes US74, 
US211, US246, US263, and US342; 
remove footnotes US369, US371, US372, 
US373, US374, US375, and US376; and 
add footnote US379. 

The revisions and addition read as 
follows:

§ 2.106 Table of Frequency Allocations. 

BILLING CODE 6712–01–U
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1 Medical telemetry equipment shall not cause 
harmful interference to radio astronomy operations 

in the band 608–614 MHz and shall be coordinated 
under the requirements found in 47 CFR 95.1119.

* * * * *

United States (US) Footnotes

* * * * *
US74 In the bands 25.55–25.67, 

73.0–74.6, 406.1–410.0, 608–614, 1400–
1427, 1660.5–1670.0, 2690–2700, and 
4990–5000 MHz, and in the bands 
10.68–10.7, 15.35–15.4, 23.6–24.0, 31.3–
31.5, 86–92, 100–102, 109.5–111.8, 
114.25–116, 148.5–151.5, 164–167, 200–
209, and 250–252 GHz, the radio 
astronomy service shall be protected 
from extraband radiation only to the 
extent that such radiation exceeds the 
level which would be present if the 
offending station were operating in 
compliance with the technical standards 
or criteria applicable to the service in 
which it operates. Radio astronomy 
observations in these bands are 

performed at the locations listed in 
US311.
* * * * *

US211 In the bands 1670–1690, 
5000–5250 MHz and 10.7–11.7, 
15.1365–15.35, 15.4–15.7, 22.5–22.55, 
24–24.05, 31.0–31.3, 31.8–32.0, 40.5–
42.5, 116–122.25, 123–130, 158.5–164, 
167–168, 191.8–200, and 252–265 GHz, 
applicants for airborne or space station 
assignments are urged to take all 
practicable steps to protect radio 
astronomy observations in the adjacent 
bands from harmful interference; 
however, US74 applies.
* * * * *

US246 No station shall be 
authorized to transmit in the following 
bands: 73–74.6 MHz, 608–614 MHz, 
except for medical telemetry 
equipment,1 1400–1427 MHz, 1660.5–
1668.4 MHz, 2690–2700 MHz, 4990–

5000 MHz, 10.68–10.7 GHz, 15.35–15.4 
GHz, 23.6–24 GHz, 31.3–31.8 GHz, 
50.2–50.4 GHz, 52.6–54.25 GHz, 86–92 
GHz, 100–102 GHz, 109.5–111.8 GHz, 
114.25–116 GHz, 148.5–151.5 GHz, 
164–167 GHz, 182–185 GHz, 190–191.8 
GHz, 200–209 GHz, 226–231.5 GHz, 
250–252 GHz.
* * * * *

US263 In the bands 21.2–21.4 GHz, 
22.21–22.5 GHz, 36–37 GHz, and 56.26–
58.2 GHz, the space research and Earth 
exploration-satellite services shall not 
receive protection from the fixed and 
mobile services operating in accordance 
with the Table of Frequency 
Allocations.
* * * * *

US342 In making assignments to 
stations of other services to which the 
bands:

13360–13410 kHz 14.47–14.5 GHz 128.33–128.59 GHz 
25550–25670 kHz 22.01–22.21 GHz 129.23–129.49 GHz 
37.5–38.25 MHz 22.21–22.5 GHz 130–134 GHz 
322–328.6 MHz 22.81–22.86 GHz 136–148.5 GHz 
1330–1400 MHz 23.07–23.12 GHz 151.5–158.5 GHz 
1610.6–1613.8 MHz 31.2–31.3 GHz 168.59–168.93 GHz 
1660–1660.5 MHz 36.43–36.5 GHz 171.11–171.45 GHz 
1668.4–1670 MHz 42.5–43.5 GHz 172.31–172.65 GHz 
3260–3267 MHz 48.94–49.04 GHz 173.52–173.85 GHz 
3332–3339 MHz 76–86 GHz 195.75–196.15 GHz 
3345.8–3352.5 MHz 92–94 GHz 209–226 GHz 
4825–4835 MHz 94.1–100 GHz 241–250 GHz 
4950–4990 MHz 102–109.5 GHz 252–275 GHz 
6650–6675.2 MHz 111.8–114.25 GHz 

are allocated, all practicable steps shall 
be taken to protect the radio astronomy 
service from harmful interference. 
Emissions from spaceborne or airborne 
stations can be particularly serious 
sources of interference to the radio 
astronomy service (see Nos. 4.5 and 4.6 
and Article 29 of the ITU Radio 
Regulations).
* * * * *

US379 In the band 55.78–56.26 GHz, 
in order to protect stations in the Earth 
exploration-satellite service (passive), 
the maximum power density delivered 
by a transmitter to the antenna of a fixed 
service station is limited to¥28.5 dB(W/
MHz).
[FR Doc. 04–6206 Filed 3–23–04; 8:45 am] 

BILLING CODE 6712–01–U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 679

[Docket No. 031125292–4061–02; I.D. 
031904A]

Fisheries of the Exclusive Economic 
Zone Off Alaska; Pollock in Statistical 
Area 620 of the Gulf of Alaska

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed 
fishing for pollock in Statistical Area 
620 of the Gulf of Alaska (GOA). This 
action is necessary to prevent exceeding 
the B season pollock total allowable 
catch (TAC) for Statistical Area 620 of 
the GOA.

DATES: Effective 1200 hrs, Alaska local 
time (A.l.t.), March 21, 2004, through 
1200 hrs, A.l.t., August 25, 2004.

FOR FURTHER INFORMATION CONTACT: Josh 
Keaton, 907–586–7228.

SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska (FMP) prepared by the North 
Pacific Fishery Management Council 
under authority of the Magnuson-
Stevens Fishery Conservation and 
Management Act. Regulations governing 
fishing by U.S. vessels in accordance 
with the FMP appear at subpart H of 50 
CFR part 600 and 50 CFR part 679.

The B season allowance of the pollock 
TAC in Statistical Area 620 of the GOA 
is 10,704 metric tons (mt) as established 
by the final 2004 harvest specifications 
for groundfish of the GOA (69 FR 9261, 
February 27, 2004). In accordance with 
§ 679.20(a)(5)(iii)(B) the Administrator, 
Alaska Region, NMFS (Regional 
Administrator), hereby increases the B
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season pollock TAC by 1,522 mt, the 
amount of the A season pollock 
allowance in Statistical Area 620 that 
was not previously taken in the A 
season. The revised B season allowance 
of pollock TAC in Statistical Area 620 
is therefore 12,226 mt (10,704 mt plus 
1,522 mt).

In accordance with § 679.20(d)(1)(i), 
the Regional Administrator, has 
determined that the revised B season 
allowance of the pollock TAC in 
Statistical Area 620 will be reached. 
Therefore, the Regional Administrator is 
establishing a directed fishing 
allowance of 12,000 mt, and is setting 
aside the remaining 226 mt as bycatch 
to support other anticipated groundfish 
fisheries. In accordance with 
§ 679.20(d)(1)(iii), the Regional 
Administrator finds that this directed 

fishing allowance will soon be reached. 
Consequently, NMFS is prohibiting 
directed fishing for pollock in Statistical 
Area 620 of the GOA.

Classification
This action responds to the best 

available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 
interest. This requirement is 
impracticable and contrary to the public 
interest as it would prevent the Agency 
from responding to the most recent 
fisheries data in a timely fashion and 

would delay the closure of the B season 
pollock TAC in Statistical Area 620.

The AA also finds good cause to 
waive the 30–day delay in the effective 
date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
prior notice and opportunity for public 
comment.

This action is required by § 679.20 
and is exempt from review under 
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 19, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service.
[FR Doc. 04–6564 Filed 3–19–04; 1:48 pm]
BILLING CODE 3510–22–S
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2003–NM–92–AD] 

RIN 2120–AA64 

Airworthiness Directives; BAE 
Systems (Operations) Limited Model 
Avro 146–RJ Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to all 
BAE Systems (Operations) Limited 
Model Avro 146–RJ series airplanes. 
This proposal would require replacing 
the existing digital flight guidance 
computer(s) (DFGC) with a new flight 
computer(s). This action is necessary to 
prevent a premature flare due to an 
erroneous reading by the DFGC(s) 
occurring at any point on the approach 
after 1,500 feet plus 10 seconds once 
category III landing status has been 
achieved, and subsequent reduced 
controllability of the airplane. This 
action is intended to address the 
identified unsafe condition.
DATES: Comments must be received by 
April 23, 2004.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2003–NM–
92–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2003–NM–92–AD’’ in the 

subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 
British Aerospace Regional Aircraft 
American Support, 13850 Mclearen 
Road, Herndon, Virginia 20171. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington.

FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer; 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–1175; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION: 

Comments Invited 
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2003–NM–92–AD.’’ The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM–114, Attention: Rules Docket No. 
2003–NM–92–AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055–4056. 

Discussion 

The Civil Aviation Authority (CAA), 
which is the airworthiness authority for 
the United Kingdom, notified the FAA 
that an unsafe condition may exist on 
all BAE Systems (Operations) Limited 
Model Avro 146–RJ series airplanes. 
The CAA advises that, due to an 
erroneous reading by the digital flight 
guidance computer (DFGC), once 
category III landing status has been 
achieved, a premature flare can occur at 
any point on the approach after 1,500 
feet plus 10 seconds. This could cause 
the pilot to attempt manual 
compensation and to apply force to the 
control column while the autopilot is 
engaged, which can lead to a runaway 
condition of the autotrim. This 
condition, if not corrected, could result 
in a continued lack of awareness by the 
flight crew of autopilot engagement 
status and may result in the buildup of 
considerable stick forces, leading to 
reduced controllability of the airplane.

Explanation of Relevant Service 
Information 

BAE Systems (Operations) Limited 
has issued Service Bulletin SB.22–068–
70628B, dated November 4, 2002, which 
describes procedures for replacement of 
the existing digital flight guidance 
computer(s) (DFGC) with a new 
DFGC(s). Accomplishment of the 
actions specified in the service bulletin 
is intended to adequately address the 
identified unsafe condition. The CAA 
classified this service bulletin as 
mandatory and issued British 
airworthiness directive 001–11–2002 to 
ensure the continued airworthiness of 
these airplanes in the United Kingdom. 
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FAA’s Conclusions 

This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
accomplishment of the actions specified 
in the service bulletin described 
previously, except as described below. 

Difference Between Proposed AD and 
Service Bulletin 

Although the service bulletin 
referenced in this AD specifies to 
submit information to the manufacturer, 
this AD does not include such a 
requirement. 

Cost Impact 

The FAA estimates that 36 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 1 work hour per airplane 
to accomplish the proposed actions, and 
that the average labor rate is $65 per 
work hour. Required parts would cost 
approximately $4,250 per DFGC (some 
airplanes may have 2 DGFCs. Based on 
these figures, the cost impact of the 
proposed AD on U.S. operators is 
estimated to be between $4,315 and 
$8,565 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. The cost 
impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 
The regulations proposed herein 

would not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a ‘‘significant regulatory action’’ 
under Executive Order 12866; (2) is not 
a ‘‘significant rule’’ under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Safety.

The Proposed Amendment 
Accordingly, pursuant to the 

authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
BAE Systems (Operations) Limited 

(Formerly British Aerospace Regional 
Aircraft): Docket 2003–NM–92–AD.

Applicability: All Model Avro 146–RJ 
series airplanes; certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent a premature flare due to an 
erroneous reading by the DFGC(s) occurring 
at any point on the approach after 1,500 feet 
plus 10 seconds once category III landing 
status has been achieved, and subsequent 
reduced controllability of the airplane, 
accomplish the following: 

Replacement 
(a) Within 29 months after the effective 

date of this AD, replace the existing digital 

flight guidance computer(s) (DFGC) with a 
new DFGC(s), in accordance with the 
Accomplishment Instructions of BAE 
Systems (Operations) Limited Service 
Bulletin SB.22–068–70628B, dated November 
4, 2002. 

Reporting Requirements 
(b) Although the service bulletin 

referenced in paragraph (a) of this AD 
specifies to submit information to the 
manufacturer, this AD does not include such 
a requirement. 

Alternative Methods of Compliance 
(c) In accordance with 14 CFR 39.19, the 

Manager, International Branch, ANM–116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD.

Note 1: The subject of this AD is addressed 
in British airworthiness directive 001–11–
2002.

Issued in Renton, Washington, on March 
12, 2004. 
Ali Bahrami, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–6504 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2004–NM–29–AD] 

RIN 2120–AA64 

Airworthiness Directives; Boeing 
Model 737–100, –200, –200C, –300, 
–400, and –500 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes to 
revise an existing airworthiness 
directive (AD), applicable to certain 
Boeing Model 737–100, –200, –200C, 
–300, –400, and –500 series airplanes, 
that currently requires replacing 
existing screw, nut, and washers that 
attach the latch cable assembly to the 
latch block assembly of the door 
mounted escape slides, with new, 
improved screw, nut, and washers. The 
actions specified by that AD are 
intended to prevent the latch cable 
assembly from disconnecting from the 
latch block assembly of the door 
mounted escape slide, which could 
result in an escape slide not deploying 
in an emergency situation. This action 
would revise the parts installation 
paragraph to allow certain nuts to be 
installed and is intended to address the 
identified unsafe condition.
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DATES: Comments must be received by 
May 10, 2004.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2004–NM–
29–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2004–NM–29–AD’’ in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplanes, P.O. Box 
3707, Seattle, Washington 98124–2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
Keith Ladderud, Aerospace Engineer, 
Cabin Safety and Environmental 
Systems Branch, ANM–150S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98055–4056; telephone 
(425) 917–6435; fax (425) 917–6590.
SUPPLEMENTARY INFORMATION: 

Comments Invited 
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2004–NM–29–AD.’’ The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 
Any person may obtain a copy of this 

NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM–114, Attention: Rules Docket No. 
2004–NM–29–AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055–4056. 

Discussion 
On February 5, 2004, the FAA issued 

AD 2004–03–34, amendment 39–13478 
(69 FR 7553, February 18, 2004), 
applicable to certain Boeing Model 737–
100, –200, –200C, –300, –400, and –500 
series airplanes, to require replacing 
existing screw, nut, and washers that 
attach the latch cable assembly to the 
latch block assembly of the door 
mounted escape slides, with new, 
improved screw, nut, and washers. That 
action was prompted by a report that the 
cable on a door mounted escape slide 
had disconnected from the latch block 
assembly on a Boeing Model 737 series 
airplane. The requirements of that AD 
are intended to prevent the latch cable 
assembly from disconnecting from the 
latch block assembly of the door 
mounted escape slide, which could 
result in an escape slide not deploying 
in an emergency situation.

Actions Since Issuance of Previous Rule 
Since the issuance of AD 2004–03–34, 

the FAA has recognized that paragraph 
(b) of that AD does not allow any nut, 
part number (P/N) BACN10R10L, to be 
installed ‘‘on the latch block assembly 
of any airplane.’’ It is not our intention 
to prevent nut, P/N BACN10R10L, from 
being installed on the latch block 
assembly. We do however want to 
prevent any nuts, P/N BACN10R10LH, 
that were removed from any airplane, 
from being installed on the latch block 
assembly. While the notice of proposed 
rulemaking (NPRM) for AD 2004–03–34 

states ‘‘no person may install a nut, part 
number (P/N) BACN10R10L, that was 
removed from any airplane,’’ the text 
‘‘that was removed from any airplane,’’ 
was inadvertently removed from 
paragraph (b) of the final rule. We have 
revised paragraph (b) of this proposed 
AD to state, ‘‘* * * no person may 
install a nut, part number (P/N) 
BACN10R10L, that was removed from 
any airplane.’’ 

Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
revise AD 2004–03–34 to continue to 
require replacing the existing screw, 
nut, and washers that attach the latch 
cable assembly to the latch block 
assembly of the door mounted escape 
slides, with new, improved screw, nut, 
and washers. In addition, the proposed 
AD would allow nuts, P/N 
BACN10R10L, that were not removed 
from the airplane, to be installed on the 
latch block assembly. 

Cost Impact 
The proposed changes in this action 

add no additional economic burden. 
The current costs for this proposed AD 
are repeated for the convenience of 
affected operators, as follows: 

There are approximately 2,919 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
1,129 airplanes of U.S. registry would be 
affected by this proposed AD. The FAA 
estimates that it would take 
approximately 2 work hours for each 
airplane specified as Group 1 in the 
referenced service bulletin, and 
approximately 1 work hour for each 
airplane specified as Group 2 in the 
referenced service bulletin, to 
accomplish the proposed actions; the 
average labor rate is estimated to be $65 
per work hour. Parts and materials are 
standard and are to be supplied by the 
operator. Based on these figures, the 
cost impact of the proposed AD on U.S. 
operators is estimated to be $130 per 
Group 1 airplane, and $65 per Group 2 
airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this proposed AD were not adopted. The 
cost impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
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incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. The 
manufacturer may cover the cost of 
replacement parts associated with this 
proposed AD, subject to warranty 
conditions. Manufacturer warranty 
remedies may also be available for labor 
costs associated with this proposed AD. 
As a result, the costs attributable to the 
proposed AD may be less than stated 
above. 

Regulatory Impact 

The regulations proposed herein 
would not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a ‘‘significant regulatory action’’ 
under Executive Order 12866; (2) is not 
a ‘‘significant rule’’ under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety.

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39–13478 (69 FR 
7553, February 18, 2004), and by adding 
a new airworthiness directive (AD), to 
read as follows:

2004–03–34 R1 Boeing: Docket 2004–NM–
29–AD. Revises AD 2004–03–34, 
Amendment 39–13478.

Applicability: Model 737–100, –200, 
–200C, –300, –400, and –500 series airplanes, 
as listed in Boeing Special Attention Service 
Bulletin 737–25–1434, dated March 22, 2001; 
certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously.

To prevent the latch cable assembly from 
disconnecting from the latch block assembly 
of the door mounted escape slide, which 
could result in an escape slide not deploying 
in an emergency situation, accomplish the 
following: 

Replacement 

(a) Within 36 months after the effective 
date of this AD, replace existing screw, nut, 
and washers that attach the latch cable 
assembly to the latch block assembly of the 
door mounted escape slides, with new, 
improved screw, nut, and washers; per the 
Work Instructions of Boeing Special 
Attention Service Bulletin 737–25–1434, 
dated March 22, 2001. 

Parts Installation 

(b) As of the effective date of this AD, no 
person may install either of the parts 
specified in paragraphs (b)(1) and (b)(2) of 
this AD on the latch block assembly of any 
airplane. 

(1) A nut, part number (P/N) BACN10R10L, 
that has been removed from any airplane. 

(2) A screw, P/N NAS623–3–8. 

Alternative Methods of Compliance 

(c)(1) In accordance with 14 CFR 39.19, the 
Manager, Seattle Aircraft Certification Office 
(ACO), FAA, is authorized to approve 
alternative methods of compliance (AMOC) 
for this AD. 

(2) An AMOC that provides an acceptable 
level of safety may be used for repair of the 
latch cable assembly and the latch block 
assembly for the door mounted escape slide, 
if it is approved by a Boeing Company 
Designated Engineering Representative (DER) 
who has been authorized by the Manager, 
Seattle ACO, to make such findings.

Issued in Renton, Washington, on March 
15, 2004. 

Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–6503 Filed 3–23–04; 8:45 am] 

BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 2003–NM–52–AD] 

RIN 2120–AA64 

Airworthiness Directives; Airbus Model 
A300 B2 Series Airplanes; Model A300 
B4 Series Airplanes; and Model A300 
B4–600, B4–600R, C4 605R Variant F, 
and F4–600R (Collectively Called 
A300–600) Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to all 
Airbus Model A300 B2 series airplanes; 
Model A300 B4 series airplanes; and 
Model A300 B4–600, B4–600R, C4 605R 
Variant F, and F4–600R (collectively 
called A300–600) series airplanes. This 
proposal would require inspection of 
the label of certain slat friction brakes 
for correct label wording, and corrective 
actions if necessary. This proposal also 
provides for optional terminating 
actions for certain repetitive corrective 
actions. These actions are necessary to 
find and fix incorrect labels on the 
housings of the slat friction brakes, 
which may lead to the use of 
unapproved oil in the brakes. Use of 
unapproved oil could affect the 
efficiency of the brakes and lead to 
failure of the brakes to maintain proper 
slat orientation in the event of a rupture 
of the slat drive shaft, consequent 
uncommanded retraction of the slat, and 
reduced controllability of the airplane. 
These actions are intended to address 
the identified unsafe condition.
DATES: Comments must be received by 
April 23, 2004.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2003–NM–
52–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2003–NM–52–AD’’ in the 
subject line and need not be submitted 
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in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 or 
2000 or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus, 1 Rond Point Maurice Bellonte, 
31707 Blagnac Cedex, France. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington.
FOR FURTHER INFORMATION CONTACT: Dan 
Rodina, Aerospace Engineer; 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–2125; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION: 

Comments Invited 
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues.

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2003–NM–52–AD.’’ The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM–114, Attention: Rules Docket No. 
2003–NM–52–AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055–4056. 

Discussion 

The Direction Générale de l’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
notified the FAA that an unsafe 
condition may exist on certain Airbus 
Model A300 B2 series airplanes; Model 
A300 B4 series airplanes; and Model 
A300 B4–600, B4–600R, C4 605R 
Variant F, and F4–600R (collectively 
called A300–600) series airplanes. The 
DGAC advises that one operator 
reported that the oil of the slat friction 
brakes was replaced with oil not 
qualified for use on these components; 
consequently the brakes had to be 
replaced before the next flight. Further, 
the brake vendor shipped spares of 
brakes among which was one with an 
incorrect label. Additionally, there is no 
traceability of how many brake units 
have been released with an incorrect 
label. The incorrect label, if not 
corrected, may lead to the use of 
unapproved oil in the brake unit, which 
could affect the efficiency of the brake 
and lead to failure of the brake to 
maintain proper slat orientation in the 
event of a rupture of the slat drive shaft. 
This failure could result in 
uncommanded retraction of the slat and 
consequent reduced controllability of 
the airplane. 

Explanation of Relevant Service 
Information 

Airbus has issued All Operators Telex 
(AOT) 27A0199, Revision 01, dated 
February 5, 2003 (for Model A300 B2 
and A300 B4 series airplanes); and AOT 
27A6055, Revision 01, dated February 5, 
2003 (for Model A300–600 series 
airplanes); which describe procedures 
for inspection of the label on the 
housing of the slat friction brake for 
correct label wording, and corrective 
actions if necessary. The corrective 
actions include replacement of incorrect 
labels with new labels, replacement of 
brake oil with Exxon 2120, repetitive 
verification of correct operational torque 
of the brakes, and replacement of the 
brakes with new brakes; as applicable. 
The AOTs also describe procedures for 
analysis of suspect brake oil and 
replacement of brakes with new brakes, 
which, if accomplished, would 
eliminate the need for certain repetitive 
corrective actions. Accomplishment of 
the actions specified in the applicable 

AOT is intended to adequately address 
the identified unsafe condition. The 
DGAC classified these AOTs as 
mandatory and issued French 
airworthiness directive 2003–48(B), 
effective February 5, 2003, to ensure the 
continued airworthiness of these 
airplanes in France. 

FAA’s Conclusions 
These airplane models are 

manufactured in France and are type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the DGAC has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the DGAC, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
accomplishment of the actions specified 
in the applicable AOT described 
previously, except as described below. 
The proposed AD also provides for 
optional terminating actions for certain 
repetitive corrective actions. 

Difference Between Proposed Rule and 
Referenced AOTs 

Operators should note that, although 
the referenced AOTs describe 
procedures for submitting oil drained 
from the friction brakes to the brake 
manufacturer for analysis, this proposed 
AD would not require that the 
manufacturer be the sole source of such 
analysis. 

Cost Impact 
The FAA estimates that 120 airplanes 

of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 1 work hour to 
accomplish the proposed label 
inspection, and that the average labor 
rate is $65 per work hour. Based on 
these figures, the cost impact of the 
proposed AD on U.S. operators is 
estimated to be $7,800, or $65 per 
airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has accomplished any of the 
proposed requirements of this AD 
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action, and that no operators would 
accomplish those actions in the future if 
this proposed AD were not adopted. The 
cost impact figures discussed in AD 
rulemaking actions represent only the 
time necessary to perform the specific 
actions actually required by the AD. 
These figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations proposed herein 
would not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
it is determined that this proposal 
would not have federalism implications 
under Executive Order 13132. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a ‘‘significant regulatory action’’ 
under Executive Order 12866; (2) is not 
a ‘‘significant rule’’ under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety.

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Airbus: Docket 2003–NM–52–AD.

Applicability: All Model A300 B2 series 
airplanes; Model A300 B4 series airplanes; 

and Model A300 B4–600, B4–600R, C4 605R 
Variant F, and F4–600R (collectively called 
A300–600) series airplanes; certificated in 
any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent the possible use of unqualified 
oil in the slat friction brakes, which could 
cause failure of the brakes to maintain proper 
slat orientation in the event of a rupture of 
the slat drive shaft, consequent 
uncommanded retraction of the slats, and 
reduced controllability of the airplane, 
accomplish the following: 

All Operators Telex (AOT) Reference 
(a) The term AOT as used in this AD means 

paragraph 4.3, ‘‘Description,’’ of the 
following, as applicable: 

(1) For Model A300 B2 and A300 B4 series 
airplanes: Airbus AOT 27A0199, Revision 01, 
dated February 5, 2003. 

(2) For Model A300 B4–600, B4–600R, C4–
605R Variant F, and F4–600R (collectively 
called A300–600) series airplanes: Airbus 
AOT 27A6055, Revision 01, dated February 
5, 2003. 

Inspection 
(b) Within 3 weeks from the effective date 

of this AD, perform a general visual 
inspection of the label on the housings of the 
slat friction brakes for correct wording, in 
accordance with the applicable AOT.

Note 1: For the purposes of this AD, a 
general visual inspection is defined as: ‘‘A 
visual examination of an interior or exterior 
area, installation, or assembly to detect 
obvious damage, failure, or irregularity. This 
level of inspection is made from within 
touching distance unless otherwise specified. 
A mirror may be necessary to enhance visual 
access to all exposed surfaces in the 
inspection area. This level of inspection is 
made under normally available lighting 
conditions such as daylight, hangar lighting, 
flashlight, or droplight and may require 
removal or opening of access panels or doors. 
Stands, ladders, or platforms may be required 
to gain proximity to the area being checked.’’

Corrective Actions 

(c) If the wording of the label is found to 
be incorrect during the inspection required 
by paragraph (b) of this AD, prior to further 
flight, remove the label then perform the 
actions specified in paragraphs (c)(1), (c)(2), 
and (c)(3) of this AD in accordance with the 
applicable AOT. 

(1) Within 500 flight hours after removing 
the incorrect label, apply a correctly worded 
label to the housing. 

(2) Prior to further flight after removing the 
label, drain the friction brake and refill with 
Exxon 2120 oil. 

(3) Prior to further flight after removing the 
label, verify the torque of the friction brake. 

(i) If the torque is within the limits 
specified in the applicable AOT, repeat the 
torque verification thereafter at intervals not 
to exceed 500 flight hours, until the optional 
terminating actions specified in paragraph (d) 
of this AD have been accomplished. 

(ii) If the torque is not within the limits 
specified in the applicable AOT, prior to 
further flight, replace the friction brake with 

a new brake in accordance with the 
applicable AOT. Accomplishment of this 
replacement terminates the requirement for 
the repetitive torque verification for that 
brake. 

Optional Terminating Actions 
(d) Accomplishment of either paragraph 

(d)(1) or (d)(2) of this AD terminates the 
repetitive torque verification required by 
paragraph (c)(3)(i) of this AD. 

(1) Analyze the oil drained from the 
friction brake. 

(i) If the oil is Exxon 2120, no further 
action is required by this AD. 

(ii) If the oil is not Exxon 2120, prior to 
further flight, replace the friction brake as 
specified in paragraph (d)(2) of this AD. 

(2) Replace the friction brake with a new 
brake in accordance with the applicable 
AOT. 

Analysis of Brake Oil 
(e) Although the referenced AOTs describe 

procedures for submitting oil drained from 
the friction brakes to the brake manufacturer 
for analysis, this AD does not require that the 
manufacturer be the sole source of such 
analysis. 

Alternative Methods of Compliance 
(f) In accordance with 14 CFR 39.19, the 

Manager, International Branch, ANM–116, 
FAA, is authorized to approve alternative 
methods of compliance for this AD.

Note 2: The subject of this AD is addressed 
in French airworthiness directive 2003–
48(B), dated February 5, 2003.

Issued in Renton, Washington, on March 
15, 2004. 
Kevin M. Mullin, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 04–6502 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 201

[Docket No. 1990N–0309]

Drug Labeling; Sodium Labeling for 
Over-the-Counter Drugs

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Proposed rule.

SUMMARY: The Food and Drug 
Administration (FDA) is issuing a 
proposed rule that would amend the 
regulations for sodium labeling for over-
the-counter (OTC) drug products by 
extending the sodium content labeling 
requirement to rectal drug products 
containing sodium phosphate/sodium 
biphosphate (sodium phosphates). FDA 
is taking this action because people with 
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certain medical conditions are at risk for 
an electrolyte imbalance to occur when 
using rectal sodium phosphates 
products. Serious adverse events and 
deaths have occurred because of the 
high level of sodium present in these 
products. This proposal is part of FDA’s 
ongoing review of OTC drug products.
DATES: Submit written or electronic 
comments by June 22, 2004. Submit 
written or electronic comments on 
FDA’s economic impact determination 
by June 22, 2004. See section IX of this 
document for the effective date of any 
final rule that may publish based on this 
proposal.
ADDRESSES: Submit written comments 
to the Division of Dockets Management 
(HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http://
www.fda.gov/dockets/ecomments.
FOR FURTHER INFORMATION CONTACT: 
Robert L. Sherman, Center for Drug 
Evaluation and Research (HFD–560), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301–827–2222.
SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of April 22, 

1996 (61 FR 17798), FDA issued a final 
rule on sodium labeling for OTC drug 
products that included sodium content 
labeling for products intended for oral 
ingestion. FDA provided an opportunity 
for comment on whether the final rule 
should be amended to include sodium 
content labeling for OTC rectal laxative, 
vaginal, dentifrice, mouthwash, and 
mouth rinse drug products. FDA noted 
that sodium labeling is important 
because a substantial portion of daily 
sodium intake can come from OTC 
drugs, especially those used frequently, 
such as laxatives. Interested persons 
were given until July 22, 1996, to submit 
comments on labeling for those 
products. In the Federal Register of July 
22, 1996 (61 FR 38046), FDA published 
a notice extending the comment period 
until September 20, 1996.

Elsewhere in this issue of the Federal 
Register, FDA responds to the 
comments submitted in response to the 
final rule. At this time, FDA is not 
requiring sodium labeling for OTC 
vaginal, dentifrice, mouthwash, or 
mouth rinse drug products. Because of 
reports of problems associated with 
rectal enemas containing sodium 
phosphates and because the sodium is 
absorbed in the body when the product 
has not produced a bowel movement 
and has been retained in the body, FDA 
is proposing sodium content labeling for 

these products. These products contain 
a high sodium content (9.5 grams (g) 
monobasic sodium phosphate and 3.5 g 
dibasic sodium phosphate per 59 
milliliters) and the sodium content per 
delivered dose is 4.4 g for the adult 
product and 2.2 g for the children’s 
product (Ref. 1). This amount of sodium 
may represent problems to people who 
need to limit sodium intake.

In the Federal Register of May 21, 
1998 (63 FR 27886), FDA published a 
proposal to amend the tentative final 
monograph for OTC laxative drug 
products to include additional general 
and professional labeling for oral and 
rectal sodium phosphates drug 
products. That proposal includes a 
discussion of a number of situations 
where people with different medical 
conditions are at risk for an electrolyte 
imbalance to occur with use of oral and 
rectal sodium phosphates products. 
Because of this risk for an electrolyte 
imbalance to occur, FDA proposed new 
warnings and directions for these 
sodium phosphates products. However, 
that proposal did not contain any 
requirement for the sodium phosphates 
enemas to bear sodium content labeling. 
FDA considers it important for both 
consumers and health care professionals 
to have such information. The current 
proposal is intended to require sodium 
content labeling for these rectal 
products.

II. FDA’s Proposal

FDA considers it important that 
consumers be aware of the sodium 
content of OTC sodium phosphates 
rectal drug products and that this 
information appear in product labeling 
so that it will be readily available to 
physicians. Section 201.64 (21 CFR 
201.64) requires orally ingested sodium 
phosphates products to bear this 
information. Some OTC laxative drug 
products intended for rectal 
administration can contain very high 
levels of sodium from both active and 
inactive ingredients. Significant 
amounts of some of these products may 
be absorbed causing an electrolyte 
imbalance (61 FR 17798 at 17800). 
Therefore, FDA is proposing to add 
paragraph (k) to § 201.64 to require 
sodium content information to appear in 
the labeling of rectal drug products 
containing dibasic sodium phosphate 
and/or monobasic sodium phosphate.

III. FDA’s Tentative Conclusions on 
Sodium Labeling for Rectal Drug 
Products

A. Proposed New Labeling Requirements

FDA concludes that public interest 
and public health consequences related 

to sodium intake have produced a need 
for more informative and consistent 
sodium content and warning 
information in the labeling of OTC drug 
products. This is especially true for 
individuals with hypertension, heart 
failure, or other conditions, who must 
monitor their sodium intake.

FDA is proposing to require sodium 
content information to appear in the 
labeling of OTC rectal drug products 
containing dibasic sodium phosphate 
and/or monobasic sodium phosphate. 
Warnings for these products will be 
addressed in the final monograph for 
OTC laxative drug products.

B. Statutory Authority
In this proposed rule, FDA is 

addressing legal issues relating to the 
agency’s action to require sodium 
content labeling for OTC rectal drug 
products. FDA is relying on section 
502(e) of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 352(e)) 
to require disclosure in the labeling of 
OTC rectal drug products of the 
following: (1) The presence and quantity 
of sodium that is an active ingredient 
and (2) the presence of sodium that is 
an inactive ingredient. To require 
disclosure of the quantity of sodium that 
is an inactive ingredient, FDA is relying 
on sections 502(a) and 201(n) of the act 
(21 U.S.C. 321(n)).

Section 502(e) of the act deems a drug 
to be misbranded unless its label bears 
the established name and quantity of 
each active ingredient or, if determined 
to be appropriate by the Secretary of 
Health and Human Services (the 
Secretary), the proportion of each active 
ingredient (21 U.S.C. 352(e)(1)(A)(ii)). 
That provision also deems a drug to be 
misbranded unless its label bears the 
established name of each inactive 
ingredient on the outside container, and 
if determined appropriate by the 
Secretary, on the immediate container 
(21 U.S.C. 352(e)(1)(A)(iii)). Under 
section 502(a) of the act, a drug is 
deemed to be misbranded if its labeling 
is ‘‘false or misleading in any 
particular.’’ Section 201(n) of the act 
amplifies what is meant by 
‘‘misleading’’ in section 502(a). Section 
201(n) of the act states that, in 
determining whether labeling is 
misleading, FDA shall take into account 
not only representations made about the 
product, but also the extent to which the 
labeling fails to reveal facts material in 
the light of such representations or 
material with respect to consequences 
that may result from the use of the 
article to which the labeling relates 
under the conditions of use prescribed 
in the labeling, or under such 
conditions of use as are customary or 
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usual (see 21 CFR 1.21). Finally, FDA 
has authority under section 701(a) of the 
act (21 U.S.C. 371(a)) to issue 
regulations for the efficient enforcement 
of the act.

As discussed in sections I, II, and III 
of this document, FDA has tentatively 
determined that for OTC rectal drug 
products containing more than the 
specified amount of sodium, the 
quantity of this substance as an active 
or inactive ingredient in these drug 
products is material with respect to 
consequences that may result from their 
use. Certain levels of sodium present a 
potential safety problem. People with 
hypertension, heart failure, or other 
conditions need to monitor their intake 
of sodium, which can cause serious 
toxicity in persons with these 
conditions. Many people are on sodium-
restricted diets. Other people must 
monitor their intake of sodium from 
foods (including dietary supplements) 
and OTC drugs for other medical or 
health reasons. Without mandatory 
sodium content labeling, these people 
would not be able to understand the 
relative contribution that OTC rectal 
drug products containing sodium make 
to their intake of sodium, and would not 
be able to compare the sodium content 
of various OTC rectal drug products.

C. The First Amendment
This proposed rule passes muster 

under the first amendment. FDA’s 
proposed requirement of sodium 
content labeling for OTC rectal drug 
products (where sodium is an active or 
inactive ingredient and is present 
beyond the specified threshold level) is 
constitutionally permissible because it 
is reasonably related to the 
Government’s interest in preventing 
deception of consumers and because it 
is not an ‘‘unjustified or unduly 
burdensome’’ disclosure requirement 
that offends the First Amendment. (See 
Zauderer v. Office of Disciplinary 
Counsel, 471 U.S. 626, 651 (1985); see 
also Ibanez v. Florida Dep’t of Bus. and 
Prof’l Regulation, 512 U.S. 136, 146 
(1994)). Such a reasonable relationship 
is plain here. The prescribed labeling 
disclosure would contribute directly to 
the use of products containing 
quantities of sodium that do not 
threaten the health of people for whom 
sodium use has material consequences. 
Some people, newly informed by the 
required labeling, will properly reduce 
or discontinue using sodium-containing 
OTC rectal drug products and thereby 
protect and promote their own health. 
By encouraging such changes in 
behavior, the labeling requirement is 
rationally related to the Government’s 
goal of ensuring appropriate use of 

rectal drug products containing sodium. 
Finally, it is not ‘‘unduly burdensome’’ 
to require an additional disclosure of 
this kind.

In any event, this proposed rule 
passes muster when analyzed under the 
four-part test in Central Hudson Gas & 
Electric Corporation v. Public Service 
Commission, 447 U.S. 557 (1980), 
because it is necessary for the labeling 
of OTC rectal drug products containing 
sodium in excess of the threshold 
amount to be nonmisleading (Id. at 563–
564). As discussed in this document, 
FDA has determined that the failure to 
disclose in an OTC rectal drug product’s 
labeling the amount of sodium in the 
product when it is present in amounts 
exceeding a certain threshold misbrands 
the product because the failure causes 
the labeling to be false or misleading 
under sections 502(a) and 201(n) of the 
act.

Although this determination obviates 
the need for FDA to address the other 
three parts of the Central Hudson test, 
we believe that the sodium content 
labeling requirement satisfies each of 
these parts. With respect to the second 
part, FDA’s interest in requiring sodium 
content labeling under this proposed 
rule is to ensure that people who must 
monitor their sodium intake for health 
reasons have information necessary to 
understand the relative contribution 
that OTC rectal drug products make to 
their sodium intake and to compare the 
sodium content of such products. FDA’s 
interest in protecting the public health 
has been previously upheld as a 
substantial government interest under 
Central Hudson. (See Pearson v. 
Shalala, 164 F.3d 650, 656 (D.C. Cir. 
1999) (citing Rubin v. Coors Brewing 
Co., 514 U.S. 476, 484–485 (1995)). The 
labeling requirement directly advances 
this interest, thereby satisfying the third 
part of the Central Hudson test, because 
by requiring labeling disclosure of the 
presence and quantity of sodium in OTC 
rectal drug products, the rule gives 
people the precise information they 
need to determine whether a particular 
product is consistent with their health 
requirements.

Finally, under the fourth part of the 
Central Hudson test, there are not 
numerous and obvious (Cincinnati v. 
Discovery Network, 507 U.S. 410, 418 n. 
13 (1993)) alternatives to mandatory 
sodium content labeling of OTC rectal 
drug products that directly advance the 
Government’s interest but are less 
burdensome to speech. Consumers are 
accustomed to using the label as their 
primary source of information about a 
product’s contents. Neither a public 
education campaign, nor encouraging 
OTC drug product marketers to provide 

information on sodium content in the 
labeling of their products, would ensure 
that people have the information they 
need about sodium content at the point 
of sale or use. And establishing limits 
on sodium content would be more 
harmful to the public health. It is 
unnecessary for consumers who are not 
at risk to reduce or closely monitor their 
added daily sodium intake from OTC 
rectal drug products. For these rectal 
products, sodium content is linked to 
product design and determined by 
pharmaceutical necessity. Requiring 
disclosure here meets the fourth part of 
the test.

In conclusion, FDA believes it has 
complied with its burdens under the 
First Amendment to support mandatory 
disclosure of the amount of sodium 
above a specified level in OTC rectal 
drug product labeling.

IV. Analysis of Impacts
FDA has examined the impacts of this 

proposed rule under Executive Order 
12866, the Regulatory Flexibility Act (5 
U.S.C. 601–612), and the Unfunded 
Mandates Reform Act of 1995 (2 U.S.C. 
1501 et seq.). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). Under the 
Regulatory Flexibility Act, if a rule has 
a significant economic impact on a 
substantial number of small entities, an 
agency must analyze regulatory options 
that would minimize any significant 
impact of the rule on small entities. 
Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires 
that agencies prepare a written 
statement of anticipated costs and 
benefits before proposing any rule that 
may result in an expenditure in any one 
year by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million (adjusted 
annually for inflation).

FDA believes that this proposed rule 
is consistent with the principles set out 
in Executive Order 12866 and in these 
two statutes. As discussed in this 
section, the proposed rule will not be 
economically significant as defined by 
the Executive order. With respect to the 
Regulatory Flexibility Act, FDA does 
not believe the rule would have a 
significant economic impact on a 
substantial number of small entities, but 
FDA cannot be certain. Thus, this 
preamble contains FDA’s regulatory 
flexibility analysis. The Unfunded 
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Mandates Reform Act of 1995 does not 
require FDA to prepare a statement of 
costs and benefits for the proposed rule, 
because the proposed rule is not 
expected to result in any 1-year 
expenditure that would exceed $100 
million adjusted for inflation. The 
current inflation adjusted statutory 
threshold is about $110 million.

The purpose of this proposed rule is 
to extend the requirement for sodium 
content labeling to OTC rectal drug 
products that contain sodium 
phosphates so that the information is 
available to individuals who need to 
limit their sodium intake. The proposed 
rule would require minor relabeling of 
sodium phosphates rectal products. 
There are fewer than five manufacturers 
of these products in the OTC drug 
marketplace. One company 
manufactures a nationally branded 
product with the others producing 
private label products. One large 
manufacturer produces about one-half 
to two-thirds of the products covered by 
this proposed rule. Three small 
manufacturers account for the 
remainder of the market. There may be 
other manufacturers/marketers not 
identified in sources FDA reviewed, but 
FDA believes there are a limited number 
and they would be small manufacturers. 
FDA does not believe that this proposed 
rule would have a significant economic 
impact on small entities, using the U.S. 
Small Business Administration 
designations for this industry (750 
employees). Together, the 
manufacturers will have to relabel fewer 
than 300 stockkeeping units (SKUs). 
The manufacturer of the nationally 
branded product and some private label 
manufacturers of these products already 
include sodium content information in 
the labeling of their products. This 
relabeling (addition of sodium content 
labeling) will impose direct one-time 
costs on some manufacturers. FDA has 
been informed that the cost to relabel 
these products ranges from $500 to 
$3,500. Using the conservative estimate 
of $3,500 per SKU, and assuming all 
SKUs would need to be relabeled, the 
total one-time cost to relabel these 
products would be $1,050,000. Actual 
costs will be lower because of current 
voluntary compliance.

Manufacturers that have not 
voluntarily included sodium content 
information may also incur one-time 
costs to test their products. The cost to 
test for one cation is about $150 for 
private label manufacturers. Assuming 
they repeat the testing, the total one-
time costs for an estimated 10 products 
would be $3,000.

FDA considered but rejected several 
labeling alternatives: (1) A longer 

implementation period and (2) an 
exemption from coverage for small 
entities. A longer time period would 
unnecessarily delay the benefit of the 
new labeling to consumers who self-
medicate with these products. FDA 
rejected an exemption for small entities 
because the labeling is also needed by 
consumers who purchase products 
marketed by those entities.

This analysis shows that FDA has 
considered the burden to small entities. 
Thus, this economic analysis, together 
with other relevant sections of this 
document, serves as FDA’s initial 
regulatory flexibility analysis, as 
required under the Regulatory 
Flexibility Act.

FDA invites public comment 
regarding any substantial or significant 
economic impact that this proposed rule 
would have on manufacturers or 
marketers of OTC rectal drug products 
containing sodium phosphates. 
Comments regarding the impact of this 
proposed rule on OTC rectal drug 
products containing sodium phosphates 
should be accompanied by appropriate 
documentation. FDA is providing a 
period of 90 days from the date of 
publication of this proposed rule in the 
Federal Register for development and 
submission of comments on this subject. 
FDA will evaluate any comments and 
supporting data that are received and 
will reassess the economic impact of 
this proposed rule in the preamble to 
the final rule.

V. Paperwork Reduction Act of 1995
FDA tentatively concludes that the 

labeling requirement proposed in this 
document is not subject to review by the 
Office of Management and Budget 
because it does not constitute a 
‘‘collection of information’’ under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). Rather, the 
proposed labeling statement is a ‘‘public 
disclosure of information originally 
supplied by the Federal government to 
the recipient for the purpose of 
disclosure to the public’’ (5 CFR 
1320.3(c)(2)).

VI. Environmental Impact
FDA has determined under 21 CFR 

25.31(a) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

VII. Request for Comments
FDA is providing interested persons 

90 days after the date of publication of 
this proposed rule in the Federal 

Register to submit written or electronic 
comments on the proposed rule and 
FDA’s economic impact determination 
to the Division of Dockets Management 
(see ADDRESSES). Three copies of all 
written comments are to be submitted. 
Individuals submitting written 
comments or anyone submitting 
electronic comments may submit one 
copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document and may be accompanied by 
a supporting memorandum or brief. 
FDA is requesting that comments be 
submitted within 90 days because it 
wants to finalize this proposal as 
quickly as possible to coordinate this 
proposed labeling addendum with other 
labeling changes that are occurring for 
these products. Received comments may 
be seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday.

VIII. Federalism

FDA has analyzed this proposed rule 
in accordance with the principles set 
forth in Executive Order 13132. FDA 
has determined that the proposed rule 
does not contain policies that have 
substantial direct effect on the States, on 
the relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Accordingly, FDA 
tentatively concludes that the proposed 
rule does not contain policies that have 
federalism implications as defined in 
the Executive order and, consequently, 
a federalism summary impact statement 
is not required.

IX. Proposed Effective Date

FDA proposes that any final rule 
based on this proposal become effective 
12 months after its date of publication 
in the Federal Register.

X. Reference

The following reference is on display 
in the Division of Dockets Management 
(see ADDRESSES) and may be seen by 
interested persons between 9 a.m. and 4 
p.m., Monday through Friday.

1. Enema label, OTC Vol. 090TFM3, Docket 
No. 78N–036L.

List of Subjects in 21 CFR Part 201

Drugs, Labeling, Reporting and 
recordkeeping requirements.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 201 be amended as follows:

VerDate jul<14>2003 14:24 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00009 Fmt 4702 Sfmt 4702 E:\FR\FM\24MRP1.SGM 24MRP1



13769Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Proposed Rules 

PART 201—LABELING

1. The authority citation for 21 CFR 
part 201 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352, 
353, 355, 358, 360, 360b, 360gg–360ss, 371, 
374, 379e; 42 U.S.C. 216, 241, 262, 264.

2. Section 201.64 is amended by 
adding paragraph (k) to read as follows:

§ 201.64 Sodium labeling.

* * * * *
(k) The labeling of OTC drug products 

intended for rectal administration 
containing dibasic sodium phosphate 
and/or monobasic sodium phosphate 
shall contain the sodium content per 
delivered dose if the sodium content is 
5 milligrams or more. The sodium 
content shall be expressed in milligrams 
or grams. If less than 1 gram, milligrams 
should be used. The sodium content 
shall be rounded-off to the nearest 
whole number if expressed in 
milligrams (or nearest tenth of a gram if 
expressed in grams). The sodium 
content per delivered dose shall follow 
the heading ‘‘Other information’’ as 
stated in § 201.66(c)(7). Any product 
subject to this paragraph that contains 
dibasic sodium phosphate and/or 
monobasic sodium phosphate as an 
active ingredient intended for rectal 
administration and that is not labeled as 
required by this paragraph and that is 
initially introduced or initially 
delivered for introduction into interstate 
commerce after [date 12 months after 
date of publication in the Federal 
Register], is misbranded under sections 
201(n) and 502(a) and (f) of the act.

Dated: March 15, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04–6481 Filed 3–23–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Parts 1 and 54

[REG–128309–03] 

RIN 1545–BC26

Section 411(d)(6) Protected Benefits

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains 
proposed regulations providing 
guidance on the conditions under which 
a plan amendment may eliminate or 
reduce an early retirement benefit, a 

retirement-type subsidy, or an optional 
form of benefit (section 411(d)(6)(B) 
protected benefits) with respect to a 
participant’s benefits attributable to 
service before the amendment. The 
proposed regulations would also 
provide guidance concerning how the 
notice requirements of section 4980F 
apply with respect to such plan 
amendments. These proposed 
regulations would generally affect plan 
sponsors of, and participants in, 
qualified retirement plans.
DATES: Written or electronic comments 
must be received by June 22, 2004. 

Requests to speak (with outlines of 
oral comments to be discussed) at the 
public hearing scheduled for June 24, 
2004, at 10 a.m. must be received by 
June 3, 2004.
ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG–128309–03), room 
5203, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washington 
DC 20044. Submissions may be hand 
delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG–128309–03), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC. Alternatively, 
taxpayers may submit comments 
electronically to the IRS Internet site at 
http://www.irs.gov/regs. The public 
hearing will be held in the Auditorium, 
Internal Revenue Building, 1111 
Constitution Avenue NW., Washington, 
DC.
FOR FURTHER INFORMATION CONTACT: 
Concerning the proposed regulations, 
Pamela R. Kinard at (202) 622–6060; 
concerning submissions of comments, 
the hearing, and the requests to be 
placed on the building access list to 
attend the hearing, contact Guy Traynor, 
(202) 622–7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION: 

Background 
This document contains proposed 

amendments to 26 CFR parts 1 and 54 
under sections 411(d)(6) and 4980F of 
the Internal Revenue Code (Code) and 
section 204(g) and (h) of the Employee 
Retirement Income Security Act of 1974 
(ERISA). These proposed regulations, 
when finalized, would revise Treasury 
regulations § 1.411(d)–3 to reflect 
changes to section 411(d)(6) made by 
the Economic Growth and Tax Relief 
Reconciliation Act of 2001, Public Law 
107–16 (115 Stat. 38) (EGTRRA). These 
proposed regulations would also 
include rules relating to changes to 
section 411(d)(6) made by the 
Retirement Equity Act of 1984, Public 
Law 98–397 (98 Stat. 1426) (REA). In 
addition, these proposed regulations 

would amend § 54.4980F–1(b), Q&A–8, 
relating to the notice requirement for 
certain plan amendments that reduce 
early retirement benefits or retirement-
type subsidies.

Section 411(d)(6)(A) provides that a 
plan is treated as not satisfying the 
requirements of section 411 if the 
accrued benefit of a participant is 
decreased by an amendment of the plan, 
other than an amendment described in 
section 412(c)(8) of the Code or section 
4281 of ERISA. Section 411(a)(7) 
generally defines the term ‘‘accrued 
benefit’’ as meaning, for a defined 
benefit plan, the employee’s accrued 
benefit determined under the plan and, 
except as provided in section 411(c)(3), 
expressed in the form of an annual 
benefit commencing at normal 
retirement age. Under section 411(c)(3), 
if an employee’s accrued benefit under 
a defined benefit plan is to be 
determined as an amount other than an 
annual benefit commencing at normal 
retirement age, the employee’s accrued 
benefit is the actuarial equivalent of 
such benefit. 

Section 301(a) of REA amended 
section 411(d)(6) to add subparagraph 
(B), which provides that a plan 
amendment that has the effect of 
eliminating or reducing an early 
retirement benefit or a retirement-type 
subsidy, or eliminating an optional form 
of benefit, with respect to benefits 
attributable to service before the 
amendment is treated as impermissibly 
reducing accrued benefits. For a 
retirement-type subsidy, this protection 
applies only with respect to an 
employee who satisfies the 
preamendment conditions for the 
subsidy (either before or after the 
amendment). Section 411(d)(6)(B) also 
authorizes the Secretary to provide, 
through regulations, that section 
411(d)(6)(B) does not apply to any plan 
amendment that eliminates optional 
forms of benefit (other than a plan 
amendment that has the effect of 
eliminating or reducing an early 
retirement benefit or a retirement-type 
subsidy). 

On July 11, 1988, final regulations 
(TD 8212) under section 411(d)(6) were 
published in the Federal Register (53 
FR 26050). Section 1.411(d)–4, Q&A–
1(a), of the Regulations provides that 
section 411(d)(6) protects certain 
benefits, to the extent they have 
accrued, so that such benefits cannot be 
reduced or eliminated by plan 
amendment, except to the extent 
permitted by regulations. Section 
1.411(d)–4 provides rules for when a 
plan may be amended to reduce or 
eliminate a section 411(d)(6) protected 
benefit. 
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1 See Bellas v. CBS, Inc., 221 F. 3d 517 (3rd Cir. 
2000), cert. denied, 531 U.S. 1104 (2001) 
(involuntary separation benefit is both an early 
retirement benefit and a retirement-type subsidy to 
the extent it provides for the payment of normal 
retirement benefits that continue beyond normal 
retirement age), Board of Trustees of the Sheet 
Metal Workers’ National Pension Fund v. C.I.R., 318 
F. 3d 599 (4th Cir. 2003) (a COLA benefit granted 
by a plan amendment is not an accrued benefit for 
participants that retired before the effective date of 
the amendment and, thus, the subsequent plan 
amendment eliminating the COLA benefit did not 

violate the anti-cutback rule of section 411(d)(6)), 
Michael v. Riverside Cement, 266 F. 3d 1023 (9th 
Cir. 2001) (a plan amendment providing for an 
actuarial offset of early retirement benefits 
previously received by a rehire upon subsequent 
retirement violates ERISA section 204(g), even 
though the net effect of the amendment is an 
increase in the early retirement benefit of the 
participant), and Heinz v. Central Laborers’ Pension 
Fund, 303 F. 3d 802 (7th Cir. 2002)), cert. granted, 
72 U.S.L.W. 3370 (U.S. Dec. 1, 2003) (a pension 
plan offering fully subsidized early retirement 
benefits violated section 204(g) of ERISA when the 
plan was amended to expand the definition of 
disqualifying employment for purposes of applying 
its suspension of benefits rule).

2 This is contrary to the analysis in Board of 
Trustees of the Sheet Metal Workers’ National 
Pension Fund v. C.I.R.

3 This is contrary to the analysis in Michael v. 
Riverside Cement.

Section 4980F of the Code and section 
204(h) of ERISA each require that a plan 
administrator must give notice of a plan 
amendment to affected plan participants 
and beneficiaries when the plan 
amendment provides for a significant 
reduction in the rate of future benefit 
accrual or the elimination or significant 
reduction in an early retirement benefit 
or a retirement-type subsidy. 

Section 645(b)(1) of EGTRRA 
amended section 411(d)(6)(B) of the 
Code to direct the Secretary to issue 
regulations providing that section 
411(d)(6)(B) does not apply to any 
amendment that reduces or eliminates 
early retirement benefits or retirement-
type subsidies that create significant 
burdens or complexities for the plan 
and plan participants unless such 
amendment adversely affects the rights 
of any participant in a more than de 
minimis manner. Section 645(b)(2) of 
EGTRRA also amended section 204(g)(2) 
of ERISA to include a similar directive 
for purposes of section 204(g) of ERISA, 
which provides a rule parallel to section 
411(d)(6) of the Code. 

Under section 101 of Reorganization 
Plan No. 4 of 1978 (43 FR 47713), the 
Secretary of the Treasury has 
interpretive jurisdiction over the subject 
matter addressed in these regulations for 
purposes of ERISA, as well as the Code. 
Further, section 204(g) of ERISA 
authorizes the Secretary of the Treasury 
to issue the regulations under section 
204(g) of ERISA, relating to the 
permissible elimination of optional 
forms of benefit. Thus, these proposed 
Treasury regulations issued under 
sections 411(d)(6) and 4980F of the 
Code apply as well for purposes of 
section 204(g) and (h) of ERISA, and 
respond to the EGTRRA directive for 
purposes of both section 411(d)(6) of the 
Code and section 204(g) of ERISA. 

In Notice 2002–46 (2002–2 C.B. 96), 
Treasury and the IRS requested 
comments regarding the possible 
approaches for eliminating optional 
forms of benefit from defined benefit 
plans, including comments on whether 
the retention of certain optional forms of 
benefit under a defined benefit plan 
results in significant burdens or 
complexities for plan sponsors and 
participants, and the conditions under 
which these optional forms of benefit 
are of de minimis value to plan 
participants. In Notice 2003–10 (2003–
5 I.R.B. 369), Treasury and the IRS 
announced that regulations would be 
proposed to provide general guidance 
relating to early retirement benefits and 
retirement-type subsidies under section 
411(d)(6)(B). Comments were requested 
on the guidance that should be provided 
with respect to early retirement benefits 

and retirement-type subsidies, as well as 
whether the proposed regulations 
should permit plan amendments that 
eliminate or reduce early retirement 
benefits or retirement-type subsidies 
that are contingent on unpredictable 
events. A number of helpful comments 
were received in response to these 
notices and those comments were 
considered in drafting these proposed 
regulations. 

Explanation of Provisions 

General Overview 
The proposed regulations would 

implement the provisions of section 
645(b)(1) of EGTRRA by permitting the 
elimination of early retirement benefits, 
retirement-type subsidies, and optional 
forms of benefit under a plan which 
create significant burdens or 
complexities for the plan and its 
participants, but only if the elimination 
does not adversely affect the rights of 
any participant in a more than de 
minimis manner. These rules relating to 
the permissible elimination of section 
411(d)(6)(B) protected benefits are in 
addition to the rules permitting 
elimination of section 411(d)(6) 
protected benefits under § 1.411(d)–4. 
These proposed regulations would also 
include general guidance on section 
411(d)(6), including the meaning of 
terms used therein, the scope of the 
section 411(d)(6)(A) protection against 
plan amendments decreasing a 
participant’s accrued benefit, and the 
scope of the section 411(d)(6)(B) 
protection for early retirement benefits, 
retirement-type subsidies, and optional 
forms of benefit. 

Scope of Section 411(d)(6) Protections 
The proposed regulations would 

revise the existing final regulations at 
§ 1.411(d)–3. The rules under those 
regulations would generally be retained 
but would be updated to reflect 
statutory changes such as the 
elimination of class-year vesting and the 
enactment of section 411(d)(6)(B).

The proposed regulations also would 
take into account and respond to 
judicial decisions interpreting section 
411(d)(6) (or its parallel provision at 
section 204(g) of ERISA).1 For example, 

the proposed regulations would provide 
that section 411(d)(6) protection applies 
to a participant’s entire accrued benefit 
without regard to whether any portion 
of that accrued benefit is accrued before 
a participant’s severance from 
employment or is included in the 
accrued benefit of the participant 
pursuant to a plan amendment adopted 
after the participant’s severance from 
employment.2

The proposed regulations would 
retain the rules in the existing 
regulations that provide that, for 
purposes of determining whether or not 
any participant’s accrued benefit is 
decreased, all plan amendments 
affecting, directly or indirectly, the 
computation of accrued benefits are 
taken into account, and that, in 
determining whether a reduction has 
occurred, all amendments with the same 
applicable amendment date (the later of 
the adoption date or the effective date) 
are treated as one plan amendment, and 
would provide that these rules apply to 
section 411(d)(6)(B) protected benefits 
as well. Thus, for example, if there are 
two amendments with the same 
applicable amendment date, and one 
amendment increases accrued benefits 
and the other amendment decreases the 
early retirement factors that are used to 
determine the early retirement annuity, 
the amendments are treated as one 
amendment and only violate section 
411(d)(6) if the net dollar amount of the 
early retirement annuity after the two 
amendments is lower at any point in 
time than it would have been without 
the two amendments.3

The proposed regulations would also 
provide that a plan amendment violates 
the requirements of section 411(d)(6) if 
it is one of a series of plan amendments 
made at different times that, when taken 
together, have the effect of reducing or 
eliminating a section 411(d)(6) protected 
benefit in a manner that would 
otherwise be prohibited if accomplished 
through a single amendment. The 
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proposed regulations, however, do not 
address the interaction of the vesting 
rules in section 411(a) with section 
411(d)(6). This topic, which is currently 
before the Supreme Court in Central 
Laborers’ Pension Fund v. Heinz, No. 
02–891, is instead reserved for future 
guidance. 

The proposed regulations also provide 
a number of clarifications regarding 
section 411(d)(6)(B) protected benefits. 
The proposed regulations would clarify 
that, if a plan amendment merely 
replaces an optional form of benefit 
with another optional form of benefit 
that is of inherently equal or greater 
value, the amendment is not to be 
treated as eliminating an optional form 
of benefit, or eliminating or reducing an 
early retirement benefit or retirement-
type subsidy. For example, a change in 
the method of calculating a joint and 
survivor annuity from using a 90% 
adjustment factor on account of the 
survivorship payment at particular ages 
on the annuity starting date to using a 
91% adjustment factor at the same ages 
on the annuity starting date is not 
treated as an elimination of an optional 
form of benefit. 

The proposed regulations would 
reflect the rules in the existing 
regulation § 1.411(d)–4, Q&A–1(d), that 
ancillary benefits, other rights or 
features, and any other benefits not 
described in section 411(d)(6) are not 
benefits protected under section 
411(d)(6). The definitions of optional 
form of benefit, ancillary benefit, and 
other right or feature have been drawn 
from the definitions in § 1.401(a)(4)–4. 
In addition the proposed regulations 
would provide a definition of early 
retirement benefit, retirement-type 
benefit, and retirement-type subsidy. 
See the discussion in this preamble 
under the heading Retirement-Type 
Subsidies and Contingent-Event 
Benefits.

Permitted Elimination of Benefits That 
Are Burdensome or Complex and of De 
Minimis Value to Participants 

Section 411(d)(6)(B) of the Code, as 
amended by EGTRRA, directs the 
Secretary to issue regulations providing 
that section 411(d)(6)(B) does not apply 
to any amendment that reduces or 
eliminates benefits or subsidies that 
create significant burdens or 
complexities for the plan and plan 
participants unless such amendment 
adversely affects the rights of any 
participant in a more than de minimis 
manner. 

The EGTRRA Conference Report 
provides that it is intended that the 
factors to be considered in determining 
whether a plan amendment has more 

than a de minimis adverse effect on any 
participant will include: (1) All of the 
participant’s early retirement benefits, 
retirement-type subsidies, and optional 
forms of benefit that are reduced or 
eliminated by the amendment; (2) the 
extent to which early retirement 
benefits, retirement-type subsidies, and 
optional forms of benefit in effect with 
respect to a participant after the 
amendment’s effective date provide 
rights that are comparable to the rights 
that are reduced or eliminated by the 
plan amendment; (3) the number of 
years before the participant attains 
normal retirement age under the plan 
(or early retirement age, as applicable); 
(4) the size of the participant’s benefit 
that is affected by the plan amendment, 
in relation to the amount of the 
participant’s compensation; and (5) the 
number of years before the plan 
amendment is effective. H.R. Conf. Rep. 
107–84, at 254 (2001). 

The proposed regulations would 
generally permit an employer to 
eliminate a section 411(d)(6)(B) 
protected benefit if the eliminated 
optional form of benefit is redundant 
with respect to a retained optional form 
of benefit. Additional rules would apply 
to an amendment that, in addition to 
eliminating an optional form of benefit, 
also eliminates an early retirement 
benefit or a retirement-type subsidy. 
Alternatively, an employer would be 
permitted to eliminate a section 
411(d)(6)(B) protected benefit if the plan 
amendment was not effective for 
benefits that begin in the next four years 
and certain core options are made 
available to plan participants. 

The concepts of allowing an employer 
to eliminate a redundant optional form 
of benefit and allowing an employer to 
eliminate all optional forms of benefit 
that fall outside a list of core optional 
forms of benefit were included in 
suggestions made by commentators who 
suggested that the elimination of an 
optional form of benefit would not 
adversely affect the right of a plan 
participant in more than a de minimis 
manner as long as the plan offers other 
optional forms of benefit that are 
sufficiently similar to the eliminated 
optional form of benefit. These concepts 
also reflect factors identified in the 
legislative history (e.g., the extent to 
which section 411(d)(6)(B) protected 
benefits that are available to a 
participant after the amendment’s 
effective date provide rights that are 
comparable to the rights of section 
411(d)(6)(B) protected benefits that are 
reduced or eliminated by the plan 
amendment). 

The Treasury and IRS also received 
comments from practitioners suggesting 

that the proposed regulations provide a 
utilization test, which would permit the 
elimination of an optional form of 
benefit if the employer can show that 
the benefit has been utilized rarely by 
plan participants. These commentators 
suggested that the lack of utilization is 
compelling evidence that the 
elimination of the optional form of 
benefit would not adversely affect the 
rights of any plan participant in more 
than a de minimis manner. The 
Treasury and IRS did not include a 
utilization test in the proposed 
regulations because of, among other 
reasons, the difficulty in applying a 
utilization standard in situations where 
there are few retirements (e.g., a small 
plan). 

Under the proposed regulations, the 
determination of whether the optional 
forms of benefit that remain after an 
amendment are sufficiently similar to an 
eliminated optional form of benefit such 
that its elimination would not adversely 
affect the rights of any plan participant 
in more than a de minimis manner 
depends on a number of factors. These 
factors include the extent to which the 
remaining optional forms of benefit 
provide the same essential 
characteristics as the eliminated 
optional form of benefit; whether the 
remaining optional forms of benefit are 
available on the same date and are 
actuarially equivalent to the eliminated 
optional form of benefit; and the period 
of time before the eliminated optional 
form of benefit could have commenced.

The rules in the proposed regulations 
would require any amendment 
eliminating an optional form of benefit 
to have a delayed effective date. This 
requirement reflects some of the 
relevant factors listed in the legislative 
history (i.e., the number of years until 
the participant reaches retirement age 
and the number of years until the 
amendment is effective). A participant’s 
expectations as to which optional forms 
of benefit will be available are more 
settled for a participant who is closer to 
commencing benefits. Therefore, 
whether any remaining optional form of 
benefit is sufficiently similar to an 
eliminated optional form of benefit so 
that the substitution of one for the other 
does not adversely affect the right of a 
plan participant in more than a de 
minimis manner depends in part on 
how far in the future the participant is 
expecting to commence benefits. 

The Treasury and IRS believe that the 
proposed regulations would assist plans 
that have accumulated numerous 
optional forms of benefits by 
simplifying plan administration and 
reducing plan complexity for 
participants. At the same time, the 
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proposed regulations would continue to 
protect the rights of plan participants by 
not permitting plan amendments that 
eliminate or reduce an early retirement 
benefit or a retirement-type subsidy by 
more than a de minimis amount and by 
protecting the right to elect an optional 
form of benefit that is most 
advantageous for a participant with 
substandard mortality (through 
inclusion of that form of benefit as a 
required core option). The rule 
regarding multiple amendments, 
discussed above, would preclude the 
adoption of a series of amendments that, 
when taken together, constitute an 
impermissible elimination of a section 
411(d)(6)(B) protected benefit. This rule 
would apply, for example, if a series of 
amendments were adopted that 
eliminated a benefit of more than de 
minimis value when considered 
together, even though each amendment 
by itself eliminated a benefit of de 
minimis value. 

Elimination of Redundant Optional 
Forms of Benefit 

The proposed regulations would 
provide that a plan may be amended to 
eliminate an optional form of benefit for 
a participant with respect to benefits 
attributable to service before the 
applicable amendment date if the 
optional form of benefit is redundant 
with respect to a retained optional form 
of benefit and certain other conditions 
are satisfied. An optional form of benefit 
is considered redundant with respect to 
a retained optional form of benefit if the 
retained optional form of benefit is in 
the same family of optional forms of 
benefit as the optional form of benefit 
being eliminated and the participant’s 
rights with respect to the retained 
optional form of benefit are not subject 
to materially greater restrictions than 
applied to the optional form of benefit 
being eliminated. 

Under the proposed regulations, a 
plan would be permitted to be amended 
to eliminate a redundant optional form 
of benefit for a participant (with respect 
to benefits attributable to service before 
the applicable amendment date) only if 
the plan amendment does not apply to 
an optional form of benefit with an 
annuity starting date that is earlier than 
90 days after the date the amendment is 
adopted. In addition, in cases in which 
the retained optional form of benefit for 
the participant does not commence on 
the same annuity starting date as the 
optional form of benefit that is being 
eliminated, or, as of the applicable 
amendment date, the actuarial present 
value of the retained optional form of 
benefit is less than the actuarial present 
value of the optional form of benefit 

being eliminated, the plan amendment 
would have to satisfy additional 
conditions described below. 

The proposed regulations would 
describe 6 basic families of optional 
forms of benefit—the 50% or more joint 
and contingent family, the below 50% 
joint and contingent family, the 10 years 
or less term certain and life annuity 
family, the greater than 10 years term 
certain and life annuity family, the 10 
years or less level installment family, 
and the greater than 10 years level 
installment family. For this purpose, the 
determination of whether two optional 
forms of benefit are in one of the 6 basic 
families is made without regard to 
certain differences among enumerated 
additional features, such as the actuarial 
factors used to determine the amount of 
benefits under the optional form of 
benefit, a social security leveling 
feature, a refund of employee 
contributions feature, or a retroactive 
annuity starting date feature. 

Under the proposed regulations, not 
every optional form of benefit will fit 
within one of the 6 families listed 
above. For example, a single-sum 
distribution option will not be in one of 
the 6 families listed above and, 
therefore, the right to receive a single-
sum distribution cannot be eliminated 
under the redundancy rule. However, if 
there are two optional forms of benefit 
that do not fit within a family listed 
above and the only differences between 
those optional forms of benefit are 
differences that would be disregarded in 
determining whether two optional forms 
of benefits are within the same family 
(e.g., a single-sum distribution option 
with and without a retroactive annuity 
starting date feature), the two optional 
forms of benefit are treated as members 
of a separate family. 

The proposed regulations would 
provide that the ability to eliminate 
redundant optional forms of benefits 
generally would not apply to optional 
forms of benefit that are core options (as 
described below). However, an optional 
form of benefit that is a core option 
could be eliminated in favor of a similar 
retained core option (where the only 
differences between the eliminated 
optional form of benefit and the retained 
optional form of benefit are differences 
that would be disregarded in 
determining whether the two optional 
forms of benefits are within the same 
family). 

The proposed regulations would also 
provide that, to the extent an optional 
form of benefit that is being eliminated 
includes either a social security leveling 
feature or a refund of employee 
contributions feature, the retained 
optional form of benefit must also 

include that feature, and, to the extent 
that the optional form of benefit that is 
being eliminated does not include a 
social security leveling feature or a 
refund of employee contributions 
feature, the retained optional form of 
benefit must not include that feature. 
Thus, a plan cannot eliminate an 
optional form of benefit that includes a 
refund of employee contributions 
feature in favor of an optional form of 
benefit that does not include that 
feature. Similarly, a plan cannot 
eliminate an optional form of benefit 
that includes a social security leveling 
feature in favor of an optional form of 
benefit that does not include that 
feature. However, the plan need not 
retain social security leveling features 
that provide for assumed 
commencement of social security 
benefits at more than one date.

In addition, the proposed regulations 
provide that, to the extent an optional 
form of benefit that is being eliminated 
is payable without a retroactive annuity 
starting date feature, the retained 
optional form of benefit must be payable 
without that feature. Thus, a plan 
cannot eliminate an optional form of 
benefit that is payable without a 
retroactive annuity starting date feature 
in favor of an optional form of benefit 
that is payable only with a retroactive 
annuity starting date. However, the plan 
can eliminate an optional form of 
benefit payable with a retroactive 
annuity starting date feature in favor of 
an optional form of benefit that is 
payable without a retroactive annuity 
starting date. 

Permissible Elimination of Noncore 
Optional Forms of Benefit Where Core 
Options Are Offered 

As an alternative to the redundancy 
rule, the proposed regulations would 
allow a plan amendment to eliminate an 
optional form of benefit for plan 
participants with respect to benefits 
attributable to service before the 
applicable amendment date if: (1) The 
plan, after the amendment, offers a 
designated set of core options to plan 
participants with respect to benefits 
attributable to service both before and 
after the amendment; and (2) the 
amendment does not apply to 
participants with annuity starting dates 
less than four years after the date the 
amendment is adopted. 

The core options are defined in the 
proposed regulations as a straight life 
annuity, a 75% joint and contingent 
annuity, a 10-year certain and life 
annuity, and the most valuable option 
for a participant with a short life 
expectancy. The core options were 
selected to define a minimum set of 
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4 See the Report of the 1994–1996 Advisory 
Council on Social Security, available at http://
www.ssa.gov/history/reports/adcouncil/report/
findings.htm.

optional forms of benefit that provide 
participants with a sufficiently broad set 
of choices to meet participants’ essential 
needs in a wide range of personal 
circumstances. The 75% joint and 
contingent annuity has been chosen as 
a required core option based on a 
recommendation from the 1994–1996 
report of the Advisory Council on Social 
Security.4 In that report, the Council 
recommended that dependent spousal 
benefits in Social Security be gradually 
increased to 75% of the combined 
benefit that the surviving spouse and 
decedent spouse were receiving when 
both of the spouses were alive. This 
recommendation was based on 
statistical studies concluding that a 
retired surviving spouse generally needs 
to receive at least 75% of the amount 
that the retired couple was receiving in 
order for the surviving spouse to 
maintain his or her standard of living.

The Treasury and IRS received 
comments emphasizing the importance 
of ensuring that a core set of options 
include some forms of distribution that 
would be particularly valuable to a 
participant whose life expectancy 
differs from the life expectancy used by 
the plan for actuarial adjustments. This 
includes providing an option of a life 
annuity (valuable for a participant with 
an above-average life expectancy) and 
the importance of retaining a single-sum 
payment option (or the form providing 
the largest death benefit) for a 
participant with a below-average life 
expectancy, such as a participant who 
retires due to a mortal illness. 

In light of the comments received, the 
proposed regulations would include in 
the list of core options the most valuable 
option for a participant with a short life 
expectancy. This is defined as the 
optional form of benefit that is 
reasonably expected to result in 
payments that have the largest actuarial 
present value in the case of a participant 
who dies shortly after the annuity 
starting date. The proposed regulations 
would provide a safe harbor method for 
determining which optional form of 
benefit under the plan is the most 
valuable option for a participant with a 
short life expectancy. Under this safe 
harbor method, a plan may treat a 
single-sum distribution option with an 
actuarial present value that is not less 
than the actuarial present value of any 
optional form of benefit being 
eliminated as the most valuable option 
for a participant with a short life 
expectancy. If a plan does not offer such 

a single-sum distribution option, the 
plan may treat a joint and contingent 
annuity with a continuation percentage 
of at least as great as the highest 
continuation percentage available before 
the amendment as the most valuable 
option for a participant with a short life 
expectancy, provided that the 
continuation percentage is at least 75%. 
In the event a plan has neither a single-
sum distribution option nor a joint and 
contingent annuity with a continuation 
percentage of at least 75%, the plan may 
treat a term certain and life annuity with 
a term certain period of at least 15 years 
as the most valuable option for a 
participant with a short life expectancy. 

In addition, an employer would not 
be permitted to use the core options 
alternative to eliminate a single-sum 
distribution. An exception applies for a 
single-sum distribution option with 
respect to less than 25% of the 
participant’s accrued benefit as of the 
date that the single-sum distribution 
option is eliminated. This protection 
against elimination of a single-sum 
distribution option is in addition to any 
protection that might be afforded such 
option as the most valuable option for 
a participant with a short life 
expectancy.

The proposed regulations also would 
provide that, to the extent an optional 
form of benefit being eliminated 
includes either a social security leveling 
feature or a refund of employee 
contributions feature, at least one of the 
core options must also be available with 
that feature. In addition, to the extent 
that an optional form of benefit being 
eliminated does not include a social 
security leveling feature or a refund of 
employee contributions feature, each of 
the core options must be available 
without that feature. 

As with the redundancy rule, if the 
core options do not commence on the 
same annuity starting date as the 
optional form of benefit that is being 
eliminated, or, as of the applicable 
amendment date, the actuarial present 
value of the core option is less than the 
actuarial present value of the optional 
form of benefit being eliminated, the 
plan amendment would have to satisfy 
additional conditions described below. 

Elimination of Early Retirement Benefits 
and Retirement-Type Subsidies 

The proposed regulations would set 
forth additional requirements that a 
plan amendment must satisfy if the 
retained optional form of benefit or each 
core option does not have the same 
annuity starting date or has a lower 
actuarial present value than the optional 
form of benefit that is being eliminated. 
Such an amendment would be 

permitted only if the optional form of 
benefit creates significant burdens and 
complexities for the plan and plan 
participants and the elimination does 
not adversely affect the rights of any 
participant in more than a de minimis 
manner. If the additional requirements 
are satisfied, a plan may be amended to 
eliminate an optional form of benefit 
without regard to whether the 
amendment has the effect of eliminating 
an early retirement benefit or reducing 
a retirement-type subsidy. These 
additional requirements would not 
apply to an amendment that eliminates 
an optional form of benefit in a manner 
that is otherwise permissible under 
these proposed regulations where both 
the annuity starting date and the 
actuarial present value of the retained 
optional form of benefit are the same as 
those features of the eliminated optional 
form of benefit. 

The determination of whether a plan 
amendment eliminates or reduces 
section 411(d)(6)(B) protected benefits 
that create significant burdens or 
complexities for the plan and its 
participants is based on facts and 
circumstances. In the case of an 
amendment that eliminates an early 
retirement benefit, relevant factors 
include whether the annuity starting 
dates under the plan considered in the 
aggregate are burdensome or complex 
(e.g., the number of categories of early 
retirement benefits, whether the terms 
and conditions applicable to the plan’s 
early retirement benefits are difficult to 
summarize in a manner that is concise 
and readily understandable to the 
average plan participant, and whether 
those different early retirement benefits 
were added to the plan as a result of 
plan mergers, acquisitions, or other 
business transactions), and whether the 
effect of the plan amendment is to 
reduce the number of categories of early 
retirement benefit. Analogous factors 
apply in the case of a plan amendment 
eliminating a retirement-type subsidy or 
changing actuarial factors. 

The proposed regulations would 
provide a rebuttable presumption for 
plan amendments that eliminate a set of 
annuity starting dates or actuarial 
factors where the annuity starting dates 
or actuarial factors under the plan 
considered in the aggregate are 
burdensome or complex. If this is the 
case, then elimination of any one item 
of the relevant category (i.e., annuity 
starting dates or actuarial factors) is 
presumed to eliminate section 
411(d)(6)(B) protected benefits that 
create significant burdens or 
complexities for the plan and its 
participants. However, if the effect of a 
plan amendment with respect to a set of
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optional forms of benefit is merely to 
substitute one set of annuity starting 
dates for another set of annuity starting 
dates (or one set of actuarial factors for 
another set of actuarial factors), without 
any reduction in the number of different 
annuity starting dates (or actuarial 
factors), then the plan amendment 
would not be permitted under these 
regulations. 

The generally applicable rules 
regarding multiple amendments apply 
to a series of plan amendments that first 
create burdens and complexities and 
then later eliminate them. In accordance 
with these rules, for example, section 
411(d)(6)(B) protected benefits are not 
considered to create burdens and 
complexities for a plan and its 
participants if the plan adds a 
retirement-type subsidy in order to later 
eliminate another retirement-type 
subsidy, even if the elimination of the 
other subsidy would not adversely affect 
the rights of any plan participant in a 
more than de minimis manner as 
provided in the regulations. 

In the case of a plan amendment 
eliminating an optional form of benefit 
under the redundancy rule, the 
proposed regulations would provide 
that a plan amendment eliminating the 
optional form of benefit does not 
adversely affect the rights of any 
participant in more than a de minimis 
manner if the retained optional form of 
benefit has substantially the same 
annuity starting date as the optional 
form of benefit that is being eliminated 
and the actuarial present value of the 
eliminated optional form of benefit does 
not exceed the actuarial present value of 
the retained optional form of benefit by 
more than a de minimis amount. In the 
case of a plan amendment eliminating 
an optional form of benefit under the 
core options rule, the proposed 
regulations would provide the plan 
amendment does not adversely affect 
the rights of any participant in more 
than a de minimis manner if each of the 
core options is available with 
substantially the same annuity starting 
date as the optional form of benefit that 
is being eliminated and the actuarial 
present value of the eliminated benefit 
does not exceed the actuarial present 
value of any core benefit by more than 
a de minimis amount. For these 
purposes, the proposed regulations 
would provide that annuity starting 
dates are considered substantially the 
same if they are within six months of 
each other. 

The Conference Report to EGTRRA 
provides that the intent of the provision 
authorizing regulations is solely to 
permit the elimination of early 
retirement benefits, retirement-type 

subsidies, or optional forms of benefit 
that have no more than a de minimis 
effect on any participant but create 
disproportionate burdens and 
complexities for a plan and its 
participants, and provides two examples 
illustrating this intent. H.R. Conf. Rep. 
107–84, at 254–55 (2001). These 
examples involve a situation in which 
the acquisition of the employer and 
subsequent merger of plans results in 
the maintenance of multiple retirement-
type subsidies (including early 
retirement subsidies) that create 
disproportionate burdens and 
complexities for the plan and its 
participants. Under the first example, 
for a 25-year-old participant with 
compensation of $40,000, the 
Conference Report provides that 
Treasury regulations could permit the 
participant’s retirement-type subsidy 
under the plan to be eliminated entirely. 
For this participant, taking into account 
all relevant factors, including the value 
of the benefit, the participant’s 
compensation, and the number of years 
before eligibility for the subsidy, the 
participant’s subsidy, with a present 
value of $75, is of de minimis value. 
Under the second example, for a 50-
year-old participant with compensation 
of $40,000, the Conference Report 
provides that Treasury regulations could 
permit the participant’s retirement-type 
subsidy with a present value of $10,000 
to be replaced with another retirement-
type subsidy with a present value of 
$9,850. The Conference Report provides 
that the regulations could permit 
replacement in the retirement-type 
subsidy (which reduces the value of the 
participant’s subsidy by $150) because 
the difference in subsidies is de 
minimis. However, the $10,000 subsidy 
could not be entirely eliminated. Id. 

Based on these examples, the 
proposed regulations would provide 
that a reduction in actuarial present 
value is of no more than a de minimis 
amount (and hence, the rights of any 
participant are not adversely affected in 
a more than de minimis manner) if the 
reduction does not exceed the greater of 
2% of the present value of the 
retirement-type subsidy under the 
eliminated optional form of benefit (if 
any) prior to the amendment or 1% of 
the participant’s compensation for the 
prior plan year (as defined in section 
415(c)(3)).

In addition to this numerical test, the 
proposed regulations would provide a 
de minimis test relating to changes in 
early retirement and other actuarial 
adjustment factors. Under this rule, the 
elimination of an optional form of 
benefit does not adversely affect the 
rights of any participant in more than a 

de minimis manner if the amendment 
does not apply to an annuity starting 
date before the end of the expected 
transition period for that optional form 
of benefit. The expected transition 
period for an optional form of benefit is 
the period by the end of which it is 
reasonable to expect, taking into 
account future accruals, that the section 
411(d)(6)(B) protected benefit being 
eliminated would be subsumed by 
another optional form of benefit if the 
plan amendment limited the optional 
form of benefit being eliminated to the 
participant’s benefits attributable to 
service before the applicable 
amendment date. The expected 
transition period is thus based on the 
expected wearaway period. 

For purposes of this expected 
transition rule, the expected transition 
period must be determined in 
accordance with reasonable actuarial 
assumptions about the future that are 
likely to result in the longest reasonable 
expected transition period, such as the 
assumption that the participant’s 
compensation will not increase and that 
future accruals will not exceed accruals 
in recent periods. If the plan is 
subsequently amended to reduce the 
rate of future benefit accrual (or 
otherwise to lengthen the expected 
transition period) before the end of the 
previously determined expected 
transition period, the subsequent plan 
amendment must provide that the 
elimination of the optional form of 
benefit is void (or must provide for the 
effective date to be further extended to 
a new expected transition date taking 
into account the subsequent 
amendment). In addition, a plan 
amendment eliminating an optional 
form of benefit using the expected 
transition rule must be limited to 
participants who continue employment 
through the end of the expected 
transition period. 

Advance Notice to Participants 
Section 4980F(e) of the Code and 

section 204(h) of ERISA require notice 
of an amendment to an applicable 
pension plan that either provides for a 
significant reduction in the rate of 
future benefit accrual or that eliminates 
or significantly reduces an early 
retirement benefit or a retirement-type 
subsidy. See § 54.4980F–1 generally. 
While § 54.4980F–1(b), Q&A–7(b) and 
8(c), generally provide that an 
amendment eliminating an optional 
form of benefit as permitted under these 
proposed regulations would not be a 
significant reduction for which advance 
notice to participants is required, plan 
sponsors are reminded that an 
amendment limiting an early retirement 
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5 Compare Bellas v. CBS, Inc., supra, at fn. 1; 
Richardson v. Pension Plan of Bethlehem Steel 
Corp., 67 F. 3d 1462 (9th Cir. 1995), withdrawn, 91 
F. 3d 1312 (9th Cir. 1996), modified, 112 F.3d 982 
(9th Cir. 1997) (shutdown benefit is a retirement-
type subsidy protected under anticutback rule, 
opinion withdrawn and modified because court 
later found plan amendment not valid); Harms v. 
Cavenham Forest Industries, Inc., 984 F. 2d 686 
(5th Cir.), cert. denied, 510 U.S. 944 (1993) 
(involuntary separation benefit is a retirement-type 
benefit protected under the anticutback rule); and 
Arena v. ABB Power T&D Company, Inc., 2003 U.S. 
Dist. LEXIS 13166, 31 Employee Benefit Cas. (BNA) 
1473 (S.D. Ind. July 22, 2003) (plant shutdown 
benefit is a retirement-type subsidy protected by the 
anticutback rule because the benefit continues 
beyond normal retirement age and the amount of 
the benefit exceeds the actuarially reduced normal 
retirement benefit); with Ross v. Pension Plan for 
Hourly Employees of SKF Industries, Inc., 847 F. 2d 
329 (6th Cir. 1988) (plant shutdown benefit is not 
a retirement-type subsidy). 6 S. Rep. No. 98–575, at 26 (1984).

benefit or retirement-type subsidy to 
service before the applicable 
amendment date might be a significant 
reduction in future benefits for which 
advance notice is required. Accordingly, 
advance notice may be required for an 
amendment permitted under these 
rules. 

These regulations include proposed 
amendments to the section 4980F 
regulations clarifying that, for purposes 
of determining whether an amendment 
reducing a retirement-type subsidy as 
permitted under the expected transition 
period rule is a significant reduction for 
purposes of section 4980F, the 
amendment is treated in the same 
manner as an amendment that limits the 
retirement-type subsidy to benefits that 
accrue before the applicable amendment 
date with respect to the participants 
(and alternate payees) to whom the 
reduction is reasonably expected to 
apply. The proposed changes to the 
section 4980F regulations also include 
examples illustrating these rules and 
clarifying that the effective date of the 
amendment for purposes of section 
4980F(e) of the Code and section 204(h) 
of ERISA is not the same as the effective 
date of the reduction. 

Retirement-Type Subsidies and 
Contingent-Event Benefits 

Since section 411(d)(6)(B) was added 
to the Code in REA, questions have 
arisen as to whether a benefit that is 
contingent on the occurrence of an 
unpredictable event—such as a plant 
shutdown—is a retirement-type subsidy 
and, thus, protected by section 
411(d)(6). Some courts have held that an 
unpredictable contingent-event benefit 
is protected, while one has held that it 
is not.5

Notice 2003–10 requested comments 
on anticipated guidance regarding early 
retirement benefits and retirement-type 
subsidies under section 411(d)(6)(B). 

Notice 2003–10 also stated that 
regulations addressing subsidies 
provided upon a plant shutdown would 
be prospective and that relief from 
disqualification would be provided.

After reviewing the legislative history, 
the analysis in the relevant cases, and 
the submissions of the commentators, 
Treasury and the IRS have concluded 
that, if a contingent-event benefit is a 
retirement-type subsidy, the benefit 
cannot be reduced or eliminated with 
respect to service prior to the applicable 
amendment date without violating 
section 411(d)(6)(B). The proposed 
regulations would apply this result 
without regard to whether the 
contingent event that triggers the 
payment of the benefit has or has not 
occurred prior to the amendment. Thus, 
the proposed regulations would require 
the protection of contingent-event 
benefits that provide retirement-type 
subsidies under section 411(d)(6)(B) 
even before the occurrence of the 
contingency. 

The rules under the proposed 
regulations for determining whether a 
contingent-event benefit provides a 
retirement-type subsidy that is protected 
under section 411(d)(6) or an ancillary 
benefit that is not protected would be 
based on the legislative history of REA. 
The legislative history provides that:
[T]he term ‘‘retirement-type subsidy’’ is to be 
defined by Treasury regulations. The 
committee intends that under these 
regulations, a subsidy that continues after 
retirement is generally to be considered a 
retirement-type subsidy. The committee 
expects, however, that a qualified disability 
benefit, a medical benefit, a social security 
supplement, a death benefit (including life 
insurance), or a plant shutdown benefit (that 
does not continue after retirement age) will 
not be considered a retirement-type subsidy. 
The committee expects that Treasury 
regulations will prevent the 
recharacterization of retirement-type benefits 
as benefits that are not protected [under 
section 411(d)(6)].6

The proposed regulations would 
provide that ancillary benefits are the 
benefits listed in the legislative history 
and other similar benefits that do not 
affect the payment of the accrued 
benefit. Thus, if the contingent-event 
benefit is a plant-shutdown benefit that 
does not continue beyond retirement 
age, then the proposed regulations 
would include the benefit in the 
definition of ancillary benefits and the 
contingent-event benefit could be 
reduced or eliminated without violating 
section 411(d)(6).

By contrast, the proposed regulations 
would provide that the payment of an 
accrued benefit in an optional form or 

the payment of any other benefit that 
continues after retirement is a 
retirement-type benefit (provided that it 
is not in the list of ancillary benefits set 
forth in the regulations). Thus, the 
proposed regulations would provide 
that if the contingent-event benefit 
continues beyond retirement (and is not 
in the list of ancillary benefits set forth 
in the regulations), the contingent-event 
benefit would be a retirement-type 
benefit. To the extent that the 
retirement-type benefit has a present 
value in excess of the present value of 
the accrued benefit, the contingent-
event benefit provides a retirement-type 
subsidy that is protected under section 
411(d)(6)(B). 

Further, in accordance with the 
legislative history to REA, the 
regulations would specifically prohibit 
an amendment that recharacterizes a 
retirement-type benefit as an ancillary 
benefit. Thus, for example, a plan 
cannot be amended to recharacterize 
any portion of an early retirement 
subsidy as a social security supplement 
that is an ancillary benefit. See also 
§ 1.411(d)–4, Q&A–2(c), for rules 
relating to serial amendments. 

Proposed Effective Date 
These regulations are proposed to be 

applicable to amendments adopted on 
or after the date of the publication of the 
Treasury decision adopting these rules 
as final regulations in the Federal 
Register. These proposed regulations 
cannot be relied upon until they are 
adopted in final form. When these 
regulations are finalized, the IRS, under 
its general authority in section 7805(b), 
will not treat a plan as failing to satisfy 
the requirements of sections 401 and 
411 merely because of a plan 
amendment that eliminates or reduces 
an early retirement benefit or 
retirement-type subsidy that is 
conditioned on the occurrence of an 
unpredictable contingent event (within 
the meaning of section 412(l)) if the 
amendment is adopted and effective 
prior to the occurrence of the contingent 
event and prior to the finalization of 
these proposed regulations. 

Special Analyses 
It has been determined that this notice 

of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations. This notice of 
proposed rulemaking does not impose a 
collection of information on small 
entities, thus the Regulatory Flexibility
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Act (5 U.S.C. chapter 6) does not apply. 
Pursuant to section 7805(f) of the Code, 
these proposed regulations will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on its 
impact on small business. 

Comments and Public Hearing 
Before these proposed regulations are 

adopted as final regulations, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) or electronic comments 
that are submitted timely to the IRS. The 
Treasury and IRS specifically request 
comments on the clarity of the proposed 
rules and how they can be made easier 
to understand. All comments will be 
available for public inspection and 
copying. 

Comments are also requested on the 
following issues: 

• Whether there should be additional 
families of optional forms of benefit 
besides the six families listed in the 
redundancy rule at § 1.411(d)–3(c)(4); 

• Whether the core options, including 
the specification of the most valuable 
option for a participant with a short life 
expectancy, are sufficient to protect the 
value of benefit distribution options in 
a broad range of personal circumstances, 
such as for a participant with 
substandard mortality; 

• Whether the rules in § 1.411(d)–3(e) 
permitting the reduction of present 
value through changes in actuarial 
factors are administrable and 
sufficiently protective of participants’ 
interests; 

• Whether the expected transition 
period rule should be permitted to 
apply to a participant who severs 
employment during the expected 
transition period (and who satisfies the 
pre-amendment conditions for the 
optional form of benefit) if the optional 
form of benefit being eliminated (or a 
comparable optional form of benefit 
with at least the same present value) is 
available before the end of the expected 
transition period and the former 
employee receives written notice 
describing the effect of the amendment 
before the amendment becomes 
applicable. 

• How to determine whether a 
benefit, including a contingent-event 
benefit, continues after retirement (or 
retirement age); 

• The extent to which plant-
shutdown benefits that do not continue 
after retirement age are permitted to be 
provided in a qualified plan (e.g., 
whether such benefits are limited to 
payments payable before the plan’s 
earliest retirement age or are the benefits 
limited to amounts that are less than the 

expected social security benefit or, 
alternatively, the normal retirement 
benefit); and 

• What other benefits (e.g., 
involuntary termination benefits) that 
do not continue after retirement age and 
which are similar to the benefits listed 
as ancillary in the legislative history 
should be considered ancillary and 
should be permitted to be provided in 
a qualified plan. 

A public hearing has been scheduled 
for June 24, 2004, beginning at 10 a.m. 
in the Auditorium, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW., Washington, DC. Due to building 
security procedures, visitors must enter 
at the main entrance, located at 1111 
Constitution Avenue, NW. In addition, 
all visitors must present photo 
identification to enter the building. 
Because of access restrictions, visitors 
will not be admitted beyond the 
immediate entrance area more than 30 
minutes before the hearing starts. For 
information about having your name 
placed on the building access list to 
attend the hearing, see the FOR FURTHER 
INFORMATION CONTACT portion of this 
preamble. 

The rules of 26 CFR 601.601(a)(3) 
apply to the hearing. Persons who wish 
to present oral comments must submit 
written or electronic comments and an 
outline of the topics to be discussed and 
time to be devoted to each topic (signed 
original and eight (8) copies) by June 3, 
2004. A period of 10 minutes will be 
allotted to each person for making 
comments. An agenda showing the 
scheduling of the speakers will be 
prepared after the deadline for receiving 
comments has passed. Copies of the 
agenda will be available free of charge 
at the hearing. 

Drafting Information

The principal author of these 
proposed regulations is Pamela R. 
Kinard, Office of Division Counsel/
Associate Chief Counsel (Tax Exempt 
and Government Entities), Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in their 
development.

List of Subjects 

26 CFR Part 1 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Part 54 

Excise taxes, Pensions, Reporting and 
recordkeeping requirements.

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 54 
are proposed to be amended as follows:

PART 1—INCOME TAXES 

Paragraph 1. The authority citation 
for part 1 is amended by adding entries 
to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.411(d)–3 also issued under 26 
U.S.C. 411(d)(6) and section 645(b) of the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001, Pub. L. 107–16 
(115 Stat. 38).* * *

Par. 2. Section 1.411(d)–3 is revised 
to read as follows:

§ 1.411(d)–3 Section 411(d)(6) protected 
benefits. 

(a) Protection of accrued benefits—(1) 
General rule. Under section 
411(d)(6)(A), a plan is not a qualified 
plan (and a trust forming a part of such 
plan is not a qualified trust) if a plan 
amendment decreases the accrued 
benefit of any plan participant, except 
as provided in section 412(c)(8), section 
4281 of the Employee Retirement 
Income Security Act of 1974 as 
amended (ERISA), or other applicable 
law (e.g., section 1541(a)(2) of the 
Taxpayer Relief Act of 1997 (Pub. L. 
105–34, 111 Stat. 788, 1085)). For 
purposes of this section, a plan 
amendment includes any changes to the 
terms of a plan and includes a plan 
termination. The protection of section 
411(d)(6) applies to a participant’s 
entire accrued benefit without regard to 
whether any portion of that accrued 
benefit is accrued before a participant’s 
severance from employment or is 
included in the accrued benefit of the 
participant pursuant to a plan 
amendment adopted after the 
participant’s severance from 
employment. 

(2) Plan provisions taken into 
account—(i) Direct and indirect 
reduction in accrued benefit. For 
purposes of determining whether or not 
any participant’s accrued benefit is 
decreased, amendments to all the 
provisions of a plan affecting, directly or 
indirectly, the computation of accrued 
benefits are taken into account. Plan 
provisions indirectly affecting accrued 
benefits include, for example, 
provisions relating to years of service 
and compensation. 

(ii) Amendments effective on the 
same applicable amendment date. In 
determining whether a reduction in 
accrued benefit has occurred, all 
amendments with the same applicable 
amendment date are treated as one plan 
amendment. Thus, if there are two 
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amendments with the same applicable 
amendment date, and one amendment, 
standing alone, increases benefits and 
the other amendment, standing alone, 
decreases benefits, the amendments are 
treated as one amendment and will only 
violate section 411(d)(6) if the net effect 
is to decrease the accrued benefit on 
that date for any participant. 

(iii) Multiple amendments. A plan 
amendment violates the requirements of 
section 411(d)(6) if it is one of a series 
of plan amendments made at different 
times that, when taken together, have 
the effect of reducing or eliminating a 
section 411(d)(6) protected benefit in a 
manner that would be prohibited by 
section 411(d)(6) if accomplished 
through a single amendment. 

(3) Application of section 411(a) 
nonforfeitability provisions with respect 
to section 411(d)(6) protected benefits. 
[Reserved]. 

(4) Examples. The following examples 
illustrate the application of this 
paragraph (a):

Example 1. (i) Facts. Plan A provides an 
annual benefit of 2% of career average pay 
times years of service commencing at normal 
retirement age (age 65). Plan A is amended 
on November 1, 2004, effective as of January 
1, 2005, to provide for an annual benefit of 
1.3% of final pay times years of service, with 
final pay computed as the average of a 
participant’s highest 3 consecutive years of 
compensation. As of January 1, 2005, 
Participant M has 16 years of service, his 
career average pay is $37,500, and the 
average of his highest 3 consecutive years of 
compensation is $67,308. Thus, M’s accrued 
benefit as of the effective date of the 
amendment is increased from $12,000 per 
year at normal retirement age (2% times 
$37,500 times 16 years of service) to $14,000 
per year at normal retirement age (1.3% times 
$67,308 times 16 years of service). As of 
January 1, 2005, Participant N has 6 years of 
service, his career average pay is $50,000, 
and the average of his highest 3 consecutive 
years of compensation is $51,282. Participant 
N’s accrued benefit as of the applicable 
amendment date is decreased from $6,000 
per year at normal retirement age (2% times 
$50,000 times 6 years of service) to $4,000 
per year at normal retirement age (1.3% times 
$51,282 times 6 years of service). 

(ii) Conclusion. The plan amendment fails 
to satisfy the requirements of section 
411(d)(6)(A) because the amendment 
decreases the accrued benefit of Participant 
N below the level of the accrued benefit of 
Participant N immediately before the 
applicable amendment date.

Example 2. (i) Facts. The facts are the same 
as Example 1 except that Plan A includes a 
provision under which Participant N’s 
accrued benefit cannot be less than what it 
was immediately before the amendment (so 
that Participant N’s accrued benefit could not 
be less than $6,000 per year at normal 
retirement age). 

(ii) Conclusion. The amendment does not 
violate the requirements of section 

411(d)(6)(A) with respect to Participant N 
(although Participant N would not accrue any 
benefits until the point in time at which the 
new formula amount would exceed the 
amount payable under the minimum 
provision, approximately 3 years after the 
amendment becomes effective).

(b) Protection of section 411(d)(6)(B) 
protected benefits—(1) General rule—(i) 
Prohibition against plan amendments 
eliminating or reducing section 
411(d)(6)(B) protected benefits. A plan is 
treated as decreasing an accrued benefit 
if it is amended to eliminate or reduce 
a section 411(d)(6)(B) protected benefit 
as defined in paragraph (f)(4) of this 
section, except as provided in this 
section. This paragraph (b)(1) applies to 
participants who satisfy (either before or 
after the plan amendment) the pre-
amendment conditions for the section 
411(d)(6)(B) protected benefit. 

(ii) Contingent benefits. The rule of 
paragraph (b)(1)(i) of this section applies 
to participants who satisfy (either before 
or after the plan amendment) the pre-
amendment conditions for the section 
411(d)(6)(B) protected benefit even if the 
condition on which the eligibility for 
the section 411(d)(6)(B) protected 
benefit depends is an unpredictable 
event (e.g., a plant shutdown). 

(iii) Application of general rules. For 
purposes of determining whether or not 
any participant’s section 411(d)(6)(B) 
protected benefit is eliminated or 
reduced, the rules of paragraph (a) of 
this section apply to section 411(d)(6)(B) 
protected benefits in the same manner 
as they apply to benefits described in 
section 411(d)(6)(A). As an example of 
the application of paragraph (a)(2)(ii) of 
this section to section 411(d)(6)(B) 
protected benefits, if there are two 
amendments with the same applicable 
amendment date, and one amendment 
increases accrued benefits and the other 
amendment decreases the early 
retirement factors that are used to 
determine the early retirement annuity, 
the amendments are treated as one 
amendment and only violate section 
411(d)(6) if the net dollar amount of the 
early retirement annuity after the two 
amendments is lower at any point in 
time than it would have been without 
the two amendments. As an example of 
the application of paragraph (a)(2)(iii) of 
this section to section 411(d)(6)(B) 
protected benefits, a series of 
amendments that, when taken together, 
have the effect of reducing or 
eliminating early retirement benefits or 
retirement-type subsidies in a manner 
that adversely affects the rights of any 
participant in more than a de minimis 
manner violates section 411(d)(6)(B) 
even if each amendment would be 

permissible pursuant to paragraphs (c) 
through (e) of this section. 

(2) Permissible elimination of section 
411(d)(6)(B) protected benefits—(i) In 
general. A plan may be amended to 
eliminate a section 411(d)(6)(B) 
protected benefit if the elimination is in 
accordance with section 411(d)(6)(C), 
(D), or (E), paragraph (c) or (d) of this 
section, or § 1.411(d)–4. 

(ii) Increases in payment amounts do 
not eliminate an optional form of 
benefit. If a plan amendment merely 
replaces an optional form of benefit 
with another optional form of benefit 
that is of inherently equal or greater 
value (within the meaning of 
§ 1.401(a)(4)–4(d)(4)(i)(A)), the 
amendment is not to be treated as 
eliminating an optional form of benefit, 
or eliminating or reducing an early 
retirement benefit or retirement-type 
subsidy. Thus, for example, a change in 
the method of calculating a joint and 
survivor annuity from using a 90% 
adjustment factor on account of the 
survivorship payment at particular ages 
on the annuity starting date to using a 
91% adjustment factor at the same ages 
on the annuity starting date is not 
treated as an elimination of an optional 
form of benefit. 

(3) Permissible elimination of benefits 
that are not section 411(d)(6) protected 
benefits—(i) In general. Section 
411(d)(6) does not provide protection 
for benefits that are ancillary benefits, 
other rights and features, or any other 
benefits that are not described in section 
411(d)(6). See § 1.411(d)–4, Q&A–1(d). 
However, a plan may not be amended to 
recharacterize a retirement-type benefit 
as an ancillary benefit. Thus, for 
example, a plan amendment to 
recharacterize any portion of an early 
retirement subsidy as a Social Security 
supplement that is an ancillary benefit 
violates section 411(d)(6). 

(ii) No protection for future benefit 
accruals. Section 411(d)(6) only protects 
benefits that accrue before the 
applicable amendment date. Thus, a 
plan may be amended to eliminate or 
reduce an early retirement benefit, a 
retirement-type subsidy, or an optional 
form of benefit with respect to benefits 
not yet accrued on the applicable 
amendment date without violating 
section 411(d)(6). However, section 
4980F(e) of the Internal Revenue Code 
and section 204(h) of ERISA require 
notice of an amendment to an 
applicable pension plan that either 
provides for a significant reduction in 
the rate of future benefit accrual or that 
eliminates or significantly reduces an 
early retirement benefit or a retirement-
type subsidy. See § 54.4980F–1 of this 
chapter generally, and see § 54.4980F–
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1(b), Q&A–7(b) and Q&A–8(c), with 
respect to whether such notice is 
required for a reduction in an early 
retirement benefit or retirement-type 
subsidy permitted under section 
411(d)(6)(B). 

(c) Permissible elimination of optional 
forms of benefit that are redundant—(1) 
General rule. Except as otherwise 
provided in paragraph (c)(5) of this 
section, a plan may be amended to 
eliminate an optional form of benefit for 
a participant with respect to benefits 
accrued before the applicable 
amendment date if— 

(i) The optional form of benefit is 
redundant with respect to a retained 
optional form of benefit, within the 
meaning of paragraph (c)(2) of this 
section; 

(ii) The plan amendment is not 
applicable with respect to an optional 
form of benefit with an annuity starting 
date that is less than 90 days after the 
date the amendment is adopted; and 

(iii) In any case in which the retained 
optional form of benefit for the 
participant does not commence on the 
same annuity starting date as the 
optional form of benefit that is being 
eliminated or, as of the applicable 
amendment date, the actuarial present 
value of the retained optional form of 
benefit for the participant is less than 
the actuarial present value of the 
optional form of benefit that is being 
eliminated, the requirements of 
paragraph (e) of this section are 
satisfied. 

(2) Similar types of optional forms of 
benefit are redundant—(i) General rule. 
An optional form of benefit is redundant 
with respect to a retained optional form 
of benefit if— 

(A) The retained optional form of 
benefit is available to the participant;

(B) The retained optional form of 
benefit is in the same family of optional 
forms, within the meaning of paragraphs 
(c)(3) and (4) of this section, as the 
optional form of benefit being 
eliminated; and 

(C) A participant’s rights with respect 
to the retained optional form of benefit 
are not subject to materially greater 
restrictions (such as conditions relating 
to eligibility, restrictions on a 
participant’s ability to designate the 
person who is entitled to benefits 
following the participant’s death, or 
restrictions on a participant’s right to 
receive an in-kind distribution) than 
applied to the optional form of benefit 
being eliminated. 

(ii) Special rule for core options. An 
optional form of benefit that is a core 
option may not be eliminated as a 
redundant benefit under the rules of this 
paragraph (c) unless the retained 

optional form of benefit and the 
eliminated core option are identical 
except for differences described in 
paragraph (c)(3)(ii) of this section. Thus, 
for example, a particular 10-year certain 
and life annuity may not be eliminated 
by plan amendment unless the retained 
optional form of benefit is another 10-
year certain and life annuity. 

(3) Family of optional forms of 
benefit—(i) In general. Paragraph (c)(4) 
of this section describes certain families 
of optional forms of benefits. Not every 
optional form of benefit that is offered 
under a plan necessarily fits within a 
family as described in paragraph (c)(4) 
of this section. Each optional form of 
benefit that is not included in any 
particular family listed in paragraph 
(c)(4) of this section is in a separate 
family with other optional forms of 
benefit that would be identical to that 
optional form of benefit but for 
differences that are described in 
paragraph (c)(3)(ii) of this section. 

(ii) Certain differences among 
optional forms of benefit—(A) 
Differences in actuarial factors and 
annuity starting dates. The 
determination of whether two optional 
forms of benefit are within a family of 
optional forms of benefit is made 
without regard to the actuarial factors 
that are used to determine the amount 
of the distributions under those optional 
forms of benefit and without regard to 
annuity starting dates. For example, if a 
plan has a single-sum distribution 
option that is calculated using a 5% 
interest rate and a specific mortality 
table and another single-sum 
distribution option that is calculated 
using the applicable interest rate as 
defined in section 417(e)(3)(A)(ii)(II) 
and the applicable mortality table as 
defined in section 417(e)(3)(A)(ii)(I), 
both single-sum distribution options are 
in the same family under the rules of 
paragraph (c)(3)(i) of this section. 

(B) Differences in Social Security 
leveling features, refund of employee 
contributions features, and retroactive 
annuity starting date features. Two 
optional forms of benefit that are 
identical except with respect to Social 
Security leveling features, refund of 
employee contributions features, or 
retroactive annuity starting date features 
are treated as members of the same 
family of optional forms of benefit. But 
see paragraph (c)(5) of this section for 
special rules relating to Social Security 
leveling, refund of employee 
contributions, and retroactive annuity 
starting date features in optional forms 
of benefit. 

(4) List of families. The following are 
families of optional forms of benefit for 
purposes of this paragraph (c): 

(i) Joint and contingent options with 
continuation percentages of 50% to 
100%. An optional form of benefit is 
within the 50% or more joint and 
contingent family if it provides a life 
annuity to the participant and a survivor 
annuity to an individual that is at least 
50% and no more than 100% of the 
annuity provided to the participant. An 
optional form of benefit is within the 
50% or more joint and contingent 
family without regard to whether the 
form of benefit includes a term certain 
provision, a pop-up provision (under 
which payments increase upon the 
death of the beneficiary or another event 
that causes the beneficiary not to be 
entitled to a survivor annuity), or a cash 
refund feature (under which payment is 
provided upon the death of the last 
annuitant in an amount equal to the 
excess of the present value of the 
annuity at the annuity starting date over 
the total of payments before the death of 
the last annuitant). 

(ii) Joint and contingent options with 
continuation percentages less than 50%. 
An optional form of benefit is within the 
below 50% joint and contingent family 
if it provides a life annuity to the 
participant and a survivor annuity to an 
individual that is no more than 50% of 
the annuity provided to the participant. 
An optional form of benefit is within the 
below 50% joint and contingent family 
without regard to whether the form of 
benefit includes a term certain 
provision, a pop-up provision (under 
which payments increase upon the 
death of the beneficiary or another event 
that causes the beneficiary not to be 
entitled to a survivor annuity), or a cash 
refund feature (under which payment is 
provided upon the death of the last 
annuitant in an amount equal to the 
excess of the present value of the 
annuity at the annuity starting date over 
the total of payments before the death of 
the last annuitant). 

(iii) Term certain and life annuity 
options with a term of 10 years or less. 
An optional form of benefit is within the 
10 years or less term certain and life 
family if it is a life annuity with a 
guarantee that payments will continue 
to the participant’s designated 
beneficiary for the remainder of a fixed 
period that is not in excess of 10 years 
if the participant dies before the end of 
the fixed period. 

(iv) Term certain and life annuity 
options with a term in excess of 10 
years. An optional form of benefit is 
within the greater than 10 years term 
certain and life family if it is a life 
annuity with a guarantee that payments 
will continue to the participant’s 
designated beneficiary for the remainder 
of a fixed period that is in excess of 10 
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years if the participant dies before the 
end of the fixed period. 

(v) Level installment payment options 
over a period of 10 years or less. An 
optional form of benefit is within the 10 
years or less installment family if it 
provides for substantially level 
payments to the participant for a fixed 
period of at least two years with a 
guarantee that payments will continue 
to the participant’s beneficiary for the 
remainder of the fixed period not in 
excess of 10 years if the participant dies 
before the end of the fixed period. 

(vi) Level installment payment 
options over a period of more than 10 
years. An optional form of benefit is 
within the greater than 10 years 
installment family if it provides for 
substantially level payments to the 
participant for a fixed period with a 
guarantee that payments will continue 
to the participant’s beneficiary for the 
remainder of a fixed period that is in 
excess of 10 years if the participant dies 
before the end of the fixed period.

(5) Special rules for certain features 
included in optional forms of benefit. 
For purposes of applying this paragraph 
(c), to the extent an optional form of 
benefit that is being eliminated includes 
either a social security leveling feature 
or a refund of employee contributions 
feature, the retained optional form of 
benefit must also include that feature, 
and to the extent that the optional form 
of benefit that is being eliminated does 
not include a social security leveling 
feature or a refund of employee 
contributions feature, the retained 
optional form of benefit must not 
include that feature. For purposes of 
applying this paragraph (c), to the extent 
an optional form of benefit that is being 
eliminated does not include a 
retroactive annuity starting date feature, 
the retained optional form of benefit 
must not include the feature. 

(d) Permissible elimination of noncore 
optional forms of benefit where core 
options are offered—(1) General rule. 
Except as otherwise provided in 
paragraph (d)(2) of this section, a plan 
may be amended to eliminate an 
optional form of benefit for a participant 
with respect to benefits attributable to 
service before the applicable 
amendment date if— 

(i) After the amendment, each of the 
core options described in paragraph 
(f)(3) of this section is available to the 
participant with respect to benefits 
attributable to service before and after 
the amendment; 

(ii) The plan amendment is not 
applicable with respect to an optional 
form of benefit with an annuity starting 
date that is less than four years after the 
date the amendment is adopted; and 

(iii) In any case in which all of the 
core options are not available 
commencing on the same annuity 
starting date as each optional form of 
benefit that is being eliminated or, as of 
the applicable amendment date, the 
actuarial present value of the benefit 
payable under any of the core options 
with the same annuity starting date is 
less than the actuarial present value of 
benefits payable under the optional 
form of benefit that is being eliminated, 
the requirements of paragraph (e) of this 
section are satisfied. 

(2) Special rules—(i) Treatment of 
certain features included in optional 
forms of benefit. For purposes of 
applying this paragraph (d), to the 
extent an optional form of benefit that 
is being eliminated includes either a 
social security leveling feature or a 
refund of employee contributions 
feature, at least one of the core options 
must also be available with that feature, 
and, to the extent that the optional form 
of benefit that is being eliminated does 
not include a social security leveling 
feature or a refund of employee 
contributions feature, each of the core 
options must be available without that 
feature. For purposes of applying this 
paragraph (d), to the extent an optional 
form of benefit that is being eliminated 
does not include a retroactive annuity 
starting date feature, each of the core 
options must be available without that 
feature. 

(ii) Eliminating the most valuable 
option for a participant with a short life 
expectancy. For purposes of applying 
this paragraph (d), if the most valuable 
option for a participant with a short life 
expectancy as described in paragraph 
(f)(3)(i)(D) of this section is eliminated, 
then, after the plan amendment, an 
optional form of benefit that is identical, 
except for differences described in 
paragraph (c)(3)(ii) of this section, must 
be available to the participant. However, 
such a plan amendment cannot 
eliminate a refund of employee 
contributions feature from the most 
valuable option for a participant with a 
short life expectancy. 

(iii) Single-sum distributions. A plan 
amendment is not treated as satisfying 
this paragraph (d) if it eliminates an 
optional form of benefit that includes a 
single-sum distribution that applies 
with respect to at least 25% of the 
participant’s accrued benefit as of the 
date the optional form of benefit is 
eliminated. But see § 1.411(d)–4, Q&A–
2(b)(2)(v), relating to involuntary single-
sum distributions for benefits with a 
present value not in excess of the 
maximum dollar amount in section 
411(a)(11). 

(e) Permissible plan amendments 
under paragraphs (c) and (d) 
eliminating or reducing section 
411(d)(6)(B) protected benefits that are 
burdensome and of de minimis value—
(1) In general. A plan amendment that, 
pursuant to paragraph (c)(1)(iii) or 
(d)(1)(iii) of this section, is required to 
satisfy this paragraph (e) satisfies this 
paragraph (e) if— 

(i) The amendment eliminates section 
411(d)(6)(B) protected benefits that 
create significant burdens or 
complexities for the plan and its 
participants as described in paragraph 
(e)(2) of this section; and 

(ii) The amendment does not 
adversely affect the rights of any 
participant in a more than de minimis 
manner as described in paragraph (e)(3) 
of this section. 

(2) Plan amendments eliminating 
section 411(d)(6)(B) protected benefits 
that create significant burdens and 
complexities—(i) Facts and 
circumstances analysis. The 
determination of whether a plan 
amendment eliminates section 
411(d)(6)(B) protected benefits that 
create significant burdens or 
complexities for the plan and its 
participants is based on facts and 
circumstances. In the case of an 
amendment that eliminates an early 
retirement benefit, relevant factors 
include whether the annuity starting 
dates under the plan considered in the 
aggregate are burdensome or complex 
(e.g., the number of categories of early 
retirement benefits, whether the terms 
and conditions applicable to the plan’s 
early retirement benefits are difficult to 
summarize in a manner that is concise 
and readily understandable to the 
average plan participant, and whether 
those different early retirement benefits 
were added to the plan as a result of 
plan mergers, acquisitions, or other 
business transactions), and whether the 
effect of the plan amendment is to 
reduce the number of categories of early 
retirement benefit. Similarly, in the case 
of a plan amendment eliminating a 
retirement-type subsidy or changing 
actuarial factors, relevant factors 
include whether the actuarial factors 
used for determining benefit 
distributions available in otherwise 
identical forms of benefit under the plan 
considered in the aggregate are 
burdensome or complex (e.g., the 
number of different retirement-type 
subsidies and other actuarial factors 
available under the plan, whether the 
terms and conditions applicable to the 
plan’s retirement-type subsidies are 
difficult to summarize in a manner that 
is concise and readily understandable to 
the average plan participant, and 
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whether those different retirement-type 
subsidies and other actuarial factors 
were added to the plan as a result of 
plan mergers, acquisitions, or other 
business transactions), and whether the 
effect of the plan amendment is to 
reduce the number of categories of 
retirement-type subsidies or other 
actuarial factors. 

(ii) Presumption for certain 
amendments. If the annuity starting 
dates under the plan considered in the 
aggregate are burdensome or complex, 
then elimination of any one of the 
annuity starting dates is presumed to 
eliminate section 411(d)(6)(B) protected 
benefits that create significant burdens 
or complexities for the plan and its 
participants. However, if the effect of a 
plan amendment with respect to a set of 
optional forms of benefit is merely to 
substitute one set of annuity starting 
dates for another set of annuity starting 
dates, without any reduction in the 
number of different annuity starting 
dates, then the plan amendment does 
not satisfy the requirements of 
paragraph (e) of this section. Similarly, 
if the actuarial factors used for 
determining benefit distributions 
available in otherwise identical forms of 
benefit under the plan considered in the 
aggregate are burdensome or complex, 
then elimination of any one set of 
actuarial factors is presumed to 
eliminate section 411(d)(6)(B) protected 
benefits that create significant burdens 
or complexities for the plan and its 
participants. However, if the effect of a 
plan amendment with respect to a set of 
optional forms of benefit is merely to 
substitute one set of actuarial factors for 
another set of actuarial factors, without 
any reduction in the number of different 
actuarial factors, then the plan 
amendment does not satisfy the 
requirements of paragraph (e) of this 
section. 

(iii) Restrictions against creating 
burdens or complexities. See paragraph 
(b)(1)(ii) of this section for general rules 
applicable to multiple amendments. In 
accordance with these rules, for 
example, section 411(d)(6)(B) protected 
benefits are not considered to create 
burdens and complexities for a plan and 
its participants if the plan adds a 
retirement-type subsidy in order to later 
eliminate another retirement-type 
subsidy, even if the elimination of the 
other subsidy would not adversely affect 
the rights of any plan participant in a 
more than de minimis manner as 
provided in paragraph (e)(3) of this 
section.

(3) Elimination of early retirement 
benefits or retirement-type subsidies 
that are de minimis—(i) Rules for 
retained optional forms of benefit under 

paragraph (c) of this section. For 
purposes of paragraph (c) of this section, 
the elimination of an optional form of 
benefit does not adversely affect the 
rights of any participant in a more than 
de minimis manner if— 

(A) The retained optional form of 
benefit described in paragraph (c) of this 
section has substantially the same 
annuity starting date as the optional 
form of benefit that is being eliminated, 
as described in paragraph (e)(4) of this 
section; and 

(B) Either the actuarial present value 
of the benefit payable in the optional 
form of benefit that is being eliminated 
does not exceed the actuarial present 
value of the benefit payable in the 
retained optional form of benefit by 
more than a de minimis amount, as 
described in paragraph (e)(5) of this 
section, or the amendment satisfies the 
requirements of paragraph (e)(6) of this 
section relating to a delayed effective 
date. 

(ii) Rules for core options under 
paragraph (d) of this section. For 
purposes of paragraph (d) of this 
section, the elimination of an optional 
form of benefit does not adversely affect 
the rights of any participant in a more 
than de minimis manner if, with respect 
to each of the core options— 

(A) The core option is available after 
the amendment with substantially the 
same annuity starting date as the 
optional form of benefit that is being 
eliminated, as described in paragraph 
(e)(4) of this section; and 

(B) Either the actuarial present value 
of the benefit payable in the optional 
form of benefit that is being eliminated 
does not exceed the actuarial present 
value of the benefit payable under the 
core option by more than a de minimis 
amount, as described in paragraph (e)(5) 
of this section, or the amendment 
satisfies the requirements of paragraph 
(e)(6) of this section. 

(4) Definition of substantially the 
same annuity starting dates. For 
purposes of applying paragraphs 
(e)(3)(i)(A) and (ii)(A) of this section, 
annuity starting dates are considered 
substantially the same if they are within 
six months of each other. 

(5) Definition of de minimis difference 
in actuarial present value. For purposes 
of applying paragraphs (e)(3)(i)(B) and 
(ii)(B) of this section, a difference in 
actuarial present value between the 
optional form of benefit being 
eliminated and the retained optional 
form of benefit or core option is of no 
more than a de minimis amount if, as of 
the applicable amendment date, the 
difference between the actuarial present 
value of the eliminated optional form of 
benefit and the actuarial present value 

of the retained optional form of benefit 
or core option is not more than the 
greater of— 

(i) 2% of the present value of the 
retirement-type subsidy under the 
eliminated optional form of benefit (if 
any) prior to the amendment; or 

(ii) 1% of the participant’s 
compensation for the prior plan year (as 
defined in section 415(c)(3)). 

(6) Delayed effective date—(i) General 
rule. For purposes of applying 
paragraph (e)(3) of this section, an 
amendment that eliminates an optional 
form of benefit satisfies the 
requirements of this paragraph (e)(6) if 
the elimination of the optional form of 
benefit is not applicable to any annuity 
starting date before the end of the 
expected transition period for that 
optional form of benefit. 

(ii) Determination of expected 
transition period. The expected 
transition period for an optional form of 
benefit is the period that begins when 
the amendment is adopted and ends 
when it is reasonable to expect, with 
respect to a section 411(d)(6)(B) 
protected benefit (i.e. not taking into 
account future service), that the form 
being eliminated would be subsumed by 
another optional form of benefit (after 
taking into account expected future 
accruals). For this purpose, the expected 
transition period must be determined in 
accordance with reasonable actuarial 
assumptions about the future that are 
likely to result in the longest period of 
time until the eliminated optional form 
of benefit would be subsumed, such as 
the assumption that the participant’s 
compensation will not increase and that 
future accruals will not exceed accruals 
in recent periods. In addition, if the 
plan is subsequently amended to reduce 
the rate of future benefit accrual (or 
otherwise to lengthen the expected 
transition period) before the end of the 
previously determined expected 
transition period, the later plan 
amendment must provide that the 
elimination of the optional form of 
benefit is void (or must provide for the 
effective date to be further extended to 
a new expected transition date that 
satisfies this paragraph (e)(6) taking into 
account the subsequent amendment). 

(iii) Applicability of the delayed 
effective date rule limited to employees 
who continue to accrue benefits through 
the end of expected transition period. 
An amendment eliminating an optional 
form of benefit under this paragraph 
(e)(6) must be limited to participants 
who continue to accrue benefits under 
the plan through the end of the expected 
transition period. Thus, for example, the 
plan amendment may not apply to any 
participant who has a severance from 
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employment during the expected 
transition period. 

(iv) Special rule for section 204(h) 
notice. See § 54.4980F–1(b), Q&A–8(c), 
of this chapter for a special rule relating 
to this paragraph (e)(6). 

(f) Definitions and use of terms—(1) 
Ancillary benefit. An ancillary benefit 
means a social security supplement 
(other than a QSUPP as defined in 
§ 1.401(a)(4)–12), a disability benefit not 
in excess of a qualified disability benefit 
described in section 411(a)(9), an 
ancillary life insurance or health 
insurance benefit, a death benefit under 
a defined contribution plan, a 
preretirement death benefit under a 
defined benefit plan, a plant shutdown 
benefit that does not continue past 
retirement age, or any other similar 
benefit that does not affect the payment 
of the accrued benefit. See §§ 1.401–
1(b)(1)(i), (ii), and (iii) and 1.401(a)(4)–
4(e)(2). 

(2) Applicable amendment date. The 
term applicable amendment date 
means, with respect to a plan 
amendment, the later of the effective 
date of the amendment or the date the 
amendment is adopted. 

(3) Core options—(i) General rule. The 
core options in a plan are— 

(A) A straight life annuity under 
which the participant is entitled to a 
level life annuity with no benefit 
payable after the participant’s death; 

(B) A joint and contingent annuity 
under which the participant is entitled 
to a life annuity with a survivor annuity 
for the individual designated by the 
participant (whether or not the 
participant’s spouse) that is 75% of the 
amount payable during the participant’s 
life;

(C) A 10-year certain and life annuity 
under which the participant is entitled 
to a life annuity with a guarantee that 
payments will continue to any person 
designated by the participant for the 
remainder of a fixed period of 10 years 
if the participant dies before the end of 
the 10-year period; and 

(D) The most valuable option for a 
participant with a short life expectancy 
(as defined in paragraph (f)(3)(iv) of this 
section). 

(ii) Treatment of similar core options 
with different actuarial factors and 
annuity starting dates. Except for core 
options described in paragraph 
(f)(3)(i)(D) of this section, whether an 
option is a core option is determined 
without regard to the actuarial factors 
that are used to determine the amount 
of the distributions under those optional 
forms and without regard to annuity 
starting dates. Thus, two core options 
that are described in paragraph 
(f)(3)(i)(A), or (B) or (C) of this section 

are not different core options solely 
because the core options start on 
different annuity starting dates. 

(iii) Modification of core options to 
satisfy other requirements. An annuity 
does not fail to be a joint and contingent 
annuity described in paragraph 
(f)(3)(i)(B) of this section or a 10-year 
certain and life annuity described in 
paragraph (f)(3)(i)(C) of this section as a 
result of differences to comply with 
applicable law, such as limitations on 
death benefits to comply with the 
incidental benefit requirement of 
§ 1.401–1(b)(1)(i) or on account of the 
spousal consent rules of section 417. 

(iv) The most valuable option for a 
participant with a short life 
expectancy—(A) General definition. 
Except as provided in paragraph 
(f)(3)(iv)(B) of this section, the most 
valuable option for a participant with a 
short life expectancy means the optional 
form of benefit, for each annuity starting 
date, that is reasonably expected to 
result in payments that have the largest 
actuarial present value in the case of a 
participant who dies shortly after the 
annuity starting date, taking into 
account both payments due to the 
participant prior to the participant’s 
death and any payments due after the 
participant’s death. For this purpose, a 
plan is permitted to assume that the 
spouse of the participant is the same age 
as the participant. In addition, a plan is 
permitted to assume that the optional 
form of benefit that is the most valuable 
option for a participant with a short life 
expectancy when the participant is age 
701⁄2 also is the most valuable option for 
a participant with a short life 
expectancy at all older ages, and that the 
most valuable option for a participant 
with a short life expectancy at age 55 is 
the most valuable option for a 
participant with a short life expectancy 
at all younger ages. 

(B) Safe harbor hierarchy—(1) A plan 
may treat a single-sum distribution 
option with an actuarial present value 
that is not less than the actuarial present 
value of any optional form of benefit 
eliminated by the plan amendment as 
the most valuable option for a 
participant with a short life expectancy 
for each annuity starting date if it is 
available at all annuity starting dates, 
without regard to whether the option 
was available before the plan 
amendment. 

(2) If a plan before the amendment 
does not offer a single-sum distribution 
option as described in paragraph 
(f)(3)(iv)(B)(1) of this section, a plan may 
treat a joint and contingent annuity with 
a continuation percentage that is at least 
75% and that is at least as great as the 
highest continuation percentage 

available before the amendment as the 
most valuable option for a participant 
with a short life expectancy for each 
annuity starting date if it is available at 
all annuity starting dates, without 
regard to whether the option was 
available before the plan amendment. 

(3) If the plan before the amendment 
offers neither a single-sum distribution 
option as described in paragraph 
(f)(3)(iv)(B)(1) of this section nor a joint 
and contingent annuity with a 
continuation percentage as described in 
paragraph (f)(3)(iv)(B)(2) of this section, 
a plan may treat a term certain and life 
annuity with a term certain period no 
less than 15 years as the most valuable 
option for a participant with a short life 
expectancy for each annuity starting 
date if it is available at all annuity 
starting dates, without regard to whether 
the option was available before the plan 
amendment. 

(4) Definitions of types of section 
411(d)(6)(B) protected benefits—(i) Early 
retirement benefit. An early retirement 
benefit means the right, under the terms 
of a plan, to commence distribution of 
a retirement-type benefit at a particular 
date after severance from employment 
with the employer and before normal 
retirement age. Different early 
retirement benefits result from 
differences in terms relating to timing. 

(ii) Optional form of benefit. An 
optional form of benefit means a 
distribution alternative (including the 
normal form of benefit) that is available 
under the plan with respect to benefits 
described in section 411(d)(6)(A) or a 
distribution alternative with respect to a 
retirement-type benefit. Different 
optional forms of benefit exist if a 
distribution alternative is not payable 
on substantially the same terms as 
another distribution alternative. The 
relevant terms include all terms 
affecting the value of the optional form, 
such as the method of benefit 
calculation and the actuarial 
assumptions used to determine the 
amount distributed. Thus, for example, 
different optional forms of benefit may 
result from differences in terms relating 
to the payment schedule, timing, 
commencement, medium of distribution 
(e.g., in cash or in kind), election rights, 
differences in eligibility requirements, 
or the portion of the benefit to which 
the distribution alternative applies. 
Differences in the normal retirement 
ages of employees or in the form in 
which the accrued benefit of employees 
is payable at normal retirement age 
under a plan are taken into account in 
determining whether a distribution 
alternative constitutes one or more 
optional forms of benefit. 
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(iii) Retirement-type benefit. A 
retirement-type benefit means the 
payment of a distribution alternative 
with respect to an accrued benefit or the 
payment of any other benefit that 
continues after retirement that is not an 
ancillary benefit (including a QSUPP as 
defined in § 1.401(a)(4)–12). 

(iv) Retirement-type subsidy. A 
retirement-type subsidy means the 
excess, if any, of the actuarial present 
value of a retirement-type benefit, over 
the actuarial present value of the 
accrued benefit commencing at normal 
retirement age or at actual 
commencement date, if later, with both 
such actuarial present values 
determined as of the date the 
retirement-type benefit commences. 
Examples of retirement-type subsidies 
include a subsidized early retirement 
benefit and a subsidized qualified joint 
and survivor annuity as described in 
§ 1.415–3(c)(2)(i). 

(v) Subsidized early retirement benefit 
or early retirement subsidy. A 
subsidized early retirement benefit or an 
early retirement subsidy means the 
right, under the terms of a plan, to 
commence distribution of a retirement-
type benefit at a particular date after 
severance from employment with the 
employer and before normal retirement 
age where the actuarial present value of 
the optional forms of benefit available to 
the participant under the plan at that 
annuity starting date exceeds the 
actuarial present value of the accrued 
benefit commencing at normal 
retirement age (with such actuarial 
present values determined as of the 
annuity starting date). Thus, an early 
retirement subsidy is an early retirement 
benefit that provides a retirement-type 
subsidy. 

(5) Eliminate; elimination; reduce; 
reduction. The terms eliminate or 
elimination when used in connection 
with a section 411(d)(6)(B) protected 
benefit mean to eliminate or the 
elimination of an optional form of 
benefit or an early retirement benefit 
and to reduce or a reduction in a 
retirement-type subsidy. The terms 
reduce and reduction when used in 
connection with a retirement-type 
subsidy mean to reduce or a reduction 
in the amount of the subsidy. For 
purposes of this section, an elimination 
includes a reduction and a reduction 
includes an elimination. 

(6) Retirement. In general, for 
purposes of this section, the date of 
retirement refers to the annuity starting 
date. Thus, the term preretirement refers 
to the time period before the annuity 
starting date. 

(7) Other rights and features. The term 
other right or feature generally means 

any right or feature applicable to 
employees under a plan. Different rights 
or features exist if a right or feature is 
not available on substantially the same 
terms as another right or feature. For 
exceptions to the definition of other 
right or feature, see § 1.401(a)(4)–
4(e)(3)(ii).

(8) Actuarial present value. For 
purposes of this section, the term 
actuarial present value means actuarial 
present value (within the meaning of 
§ 1.401(a)(4)–12) determined using 
reasonable actuarial assumptions. 

(9) Refund of employee contributions 
feature. A refund of employee 
contributions features means a feature 
with respect to an optional form of 
benefit that provides for employee 
contributions and interest thereon to be 
paid in a single sum at the annuity 
starting date with the remainder to be 
paid in another form beginning on that 
date. 

(10) Retroactive annuity starting date 
feature. A retroactive annuity starting 
date feature means a feature with 
respect to an optional form of benefit 
under which the annuity starting date 
for the distribution occurs prior to the 
date the participant is furnished the 
notice described in section 417(a)(3). 

(11) Section 411(d)(6)(B) protected 
benefit. The term section 411(d)(6)(B) 
protected benefit means the portion of 
an early retirement benefit, a retirement-
type subsidy, or an optional form of 
benefit attributable to the service of a 
participant before the applicable 
amendment date. 

(12) Social security leveling feature. A 
social security leveling feature means a 
feature with respect to an optional form 
of benefit which is designed to provide 
an approximately level amount annually 
when the participant’s estimated old age 
benefits from Social Security are taken 
into account. 

(g) Examples. The following examples 
illustrate the application of paragraphs 
(b) through (f) of this section:

Example 1. (i) Facts involving amendments 
to an early retirement subsidy. Plan A 
provides an annual benefit of 2% of career 
average pay times years of service 
commencing at normal retirement age (age 
65). Plan A is amended on November 1, 2004, 
effective as of January 1, 2005, to provide for 
an annual benefit of 1.3% of final pay times 
years of service, with final pay computed as 
the average of a participant’s highest 3 
consecutive years of compensation. 
Participant M is age 50, he has 16 years of 
service, his career average pay is $37,500, 
and the average of his highest 3 consecutive 
years of compensation is $67,308. Thus, M’s 
accrued benefit as of the effective date of the 
amendment is increased from $12,000 per 
year at normal retirement age (2% times 
$37,500 times 16 years of service) to $14,000 

per year at normal retirement age (1.3% times 
$67,308 times 16 years of service). (These 
facts are similar to the facts in Example 1 in 
paragraph (a)(4) of this section.) Before the 
amendment, Plan A permitted a former 
employee to commence distribution of 
benefits as early as age 55 and, for a 
participant with at least 15 years of service, 
actuarially reduced the amount payable in 
the form of a straight life annuity 
commencing before normal retirement age by 
3% per year from age 60 to age 65 and by 
7% per year from age 55 through age 59. 
Thus, before the amendment, the amount of 
M’s early retirement benefit that would be 
payable for commencement at age 55 was 
$6,000 per year ($12,000 per year minus 3% 
for 5 years and minus 7% for 5 more years). 
The amendment also alters the actuarial 
reduction factor so that, for a participant with 
at least 15 years of service, the amount 
payable in a straight life annuity 
commencing before normal retirement age is 
reduced by 6% per year. As a result, the 
amount of M’s early retirement benefit at age 
55 becomes $5,600 per year after the 
amendment ($14,000 minus 6% for 10 years). 

(ii) Conclusion. The straight life annuity 
payable under Plan A at age 55 is an optional 
form of benefit that is an early retirement 
subsidy. The plan amendment fails to satisfy 
the requirements of section 411(d)(6)(B) 
because the amendment decreases the 
optional form of benefit payable to 
Participant M below the level that Participant 
M was entitled to receive immediately before 
the effective date of the amendment. If 
instead Plan A had included a provision 
under which M’s straight life annuity payable 
at any age could be not be less than what it 
was immediately before the amendment (so 
that M’s straight life annuity payable at age 
55 could not be less than $6,000 per year), 
then the amendment would not fail to satisfy 
the requirements of section 411(d)(6)(B) with 
respect to M’s straight life annuity payable at 
age 55 (although the straight life annuity 
payable to M at age 55 would not increase 
until the point in time at which the new 
formula amount with the new actuarial 
reduction factors exceeds the amount payable 
under the minimum provision, 
approximately 14 months after the 
amendment becomes effective).

Example 2. (i) Facts involving contingent-
event benefits. Plan B permits participants 
who have a severance from employment 
before normal retirement age to commence 
distributions at any time after age 55 with the 
amount payable to be actuarially reduced 
using reasonable actuarial assumptions 
regarding interest and mortality, but provides 
that the annual reduction for any participant 
who has at least 20 years of service and who 
has a severance from employment after age 
55 is only 3% per year (which is a smaller 
reduction than would apply under 
reasonable actuarial reductions). Plan B also 
provides two plant shutdown benefits to 
participants who have a severance of 
employment as a result of a plant shutdown. 
First, the favorable 3% actuarial reduction 
will apply for commencement of benefits 
after age 55 and before age 65 for any 
participant who has a severance from 
employment as a result of a plant shutdown 
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and who has at least 10 years of service. 
Second, all participants who have at least 20 
years of service and who have a severance 
from employment after age 55 (and before 
retirement age) as a result of a plant 
shutdown will receive a supplement. Under 
the supplement, an additional amount equal 
to the participant’s estimated old-age 
insurance benefit under the Social Security 
Act is payable until age 65. The supplement 
is not a QSUPP, as defined in § 1.401(a)(4)–
12, because the plan’s terms do not state that 
the supplement is treated as an early 
retirement benefit that is protected under 
section 411(d)(6). 

(ii) Conclusion. The benefit payable with 
the 3% annual reduction is a retirement-type 
benefit. The excess of the actuarial present 
value of the early retirement benefit using the 
3% annual reduction over the actuarial 
present value of the normal retirement 
benefit is a retirement-type subsidy and the 
right to receive payments of the subsidy at 
age 55 is an early retirement benefit. Thus, 
the right to receive the retirement-type 
subsidy for participants with at least 10 years 
of service at the time of a plant shutdown is 
an early retirement benefit that provides a 
retirement-type subsidy and is a section 
411(d)(6)(B) protected benefit (even though 
no plant shutdown has occurred). Therefore, 
a plan amendment cannot eliminate this 
benefit with respect to service before the 
applicable amendment date, even before the 
occurrence of the plant shutdown. Because 
the plan provides that the supplement cannot 
exceed the OASDI benefit (Social Security), 
the supplement is a social security 
supplement, which is an ancillary benefit 
that is not a section 411(d)(6)(B) protected 
benefit.

Example 3. (i) Facts involving elimination 
of optional forms of benefit as redundant. 
Plan C is a defined benefit plan under which 
employees may elect to commence 
distributions at any time after the later of 
termination of employment or attainment of 
age 55. At each potential annuity starting 
date, Plan C permits employees to select, 
with spousal consent where required, a 
straight life annuity or any of a number of 
actuarially equivalent alternative forms of 
payment, including a straight life annuity 
with cost-of-living increases and a joint and 
contingent annuity with the participant 
having the right to select any beneficiary and 
any continuation percentage from 1% to 
100%, subject to modification to the extent 
necessary to satisfy the requirements of the 
incidental benefit requirement of § 1.401–
1(b)(1)(i). The amount of any alternative 
payment is determined as the actuarial 
equivalent of the straight life annuity payable 
at the same age using reasonable actuarial 
assumptions. On September 2, 2004, Plan C 
is amended to delete all continuation 
percentages for joint and contingent options 
other than 25%, 50%, 75% or 100%, 
effective with respect to annuity starting 
dates that are on or after January 1, 2005.

(ii) Conclusion. (A) Categorization of 
family members under the redundancy rule. 
The optional forms of benefit described in 
paragraph (i) of this Example 3 are members 
of four families: a straight life annuity; a 
straight life annuity with cost-of-living 

increases; joint and contingent options with 
continuation percentages of less than 50%; 
and joint and contingent options with 
continuation percentages of 50% or more. 
The amendment does not affect either of the 
first two families, but affects the two families 
relating to joint and contingent options. 

(B) Conclusion for elimination of optional 
forms of benefit as redundant. The 
amendment satisfies the requirements of 
paragraph (c) of this section. First, the 
eliminated optional forms of benefit are 
redundant with respect to the retained 
optional forms of benefit because each 
eliminated joint and contingent annuity 
option with a continuation percentage of less 
than 50% is redundant with respect to the 
25% continuation option and each 
eliminated joint and contingent annuity 
option with a continuation percent of 50% or 
higher is redundant with respect to any one 
of the retained 50%, 75%, or 100% 
continuation options. In addition, to the 
extent that the optional form of benefit that 
is being eliminated does not include a social 
security leveling feature, return of employee 
contribution feature, or retroactive annuity 
starting date feature, the retained optional 
form of benefit does not include that feature. 
Second, the amendment is not effective with 
respect to annuity starting dates that are less 
than 90 days from the date of the 
amendment. Third, the plan amendment 
does not eliminate any available core 
options, including the most valuable option 
for a participant with a short life expectance, 
treating a joint and contingent annuity with 
a 100% continuation percentage as this 
optional form of benefit pursuant to 
paragraph (f)(3)(iv)(B)(2) of this section. 
Finally, the amendment need not satisfy the 
requirements of paragraph (e) of this section 
because the retained optional forms of benefit 
are available on the same annuity starting 
dates and have the same actuarial present 
value as the optional forms of benefit that are 
being eliminated.

Example 4. (i) Facts involving elimination 
of optional forms of benefit as redundant if 
additional restrictions are imposed. The facts 
are the same as Example 3, except that the 
plan amendment also restricts the class of 
beneficiaries that may be elected under the 
four retained joint and contingent annuities 
to the employee’s spouse. 

(ii) Conclusion. The amendment fails to 
satisfy the requirements of paragraph 
(c)(2)(i)(C) of this section because the 
retained joint and contingent annuities have 
materially greater restrictions on the 
beneficiary designation than did the 
eliminated joint and contingent annuities. 
Thus, the joint and contingent annuities 
being eliminated are not redundant with 
respect to the retained joint and contingent 
annuities. In addition, the amendment fails 
to satisfy the requirements of the core option 
rules in paragraph (d) of this section because 
the amendment fails to be limited to annuity 
starting dates that are at least 4 years after the 
date the amendment is adopted, the 
amendment fails to include the core option 
in paragraph (f)(3)(i)(B) of this section 
because the participant does not have the 
right to designate any beneficiary, and the 
amendment fails to include the core option 

described in paragraph (f)(3)(i)(C) of this 
section because the plan does not provide a 
10-year certain and life annuity.

Example 5. (i) Facts involving elimination 
of a social security leveling feature and a 
period certain annuity as redundant. Plan D 
is a defined benefit plan under which 
participants may elect to commence 
distributions in the following actuarially 
equivalent forms, with spousal consent if 
applicable: a straight life annuity; a 50%, 
75%, or 100% joint and contingent annuity; 
a 5-year, 10-year, or a 15-year period certain 
and life annuity; and an installment refund 
annuity (i.e., an optional form of benefit that 
provides a period certain, the duration of 
which is based on the participant’s age), with 
the participant having the right to select any 
beneficiary. In addition, each annuity offered 
under the plan, if payable to a participant 
who is less than age 65, is available both with 
and without a social security leveling feature. 
The social security leveling feature provides 
for an assumed commencement of social 
security benefits at any age selected by the 
participant between age 62 and 65. Plan D is 
amended on September 1, 2004, effective as 
of January 1, 2005, to eliminate the 
installment refund form of benefit and to 
restrict the social security leveling feature to 
an assumed social security commencement 
age of 65. 

(ii) Conclusion. The amendment satisfies 
the requirements of paragraph (c) of this 
section. First, the installment refund annuity 
option is redundant with respect to the 15-
year certain and life annuity (except for 
advanced ages where, because of shorter life 
expectancies, the installment refund annuity 
option is redundant with respect to the 5-
year certain and life annuity and also 
redundant with respect to the 10-year certain 
and life annuity). Second, with respect to 
restricting the social security leveling feature 
to an assumed social security commencement 
age of 65, under paragraph (c)(3)(ii) of this 
section, straight life annuities with social 
security leveling features that have different 
social security commencement ages are 
treated as members of the same family as 
straight life annuities without social security 
leveling features. To the extent an optional 
form of benefit that is being eliminated 
includes a social security leveling feature, the 
retained optional form of benefit must also 
include that feature, but it is permitted to 
have a different assumed age for 
commencement of social security benefits. 
Third, to the extent that the optional form of 
benefit that is being eliminated does not 
include a social security leveling feature, a 
return of employee contribution feature, or 
retroactive annuity starting date feature, the 
retained optional form of benefit must not 
include that feature. Fourth, the plan 
amendment does not eliminate any available 
core options, including the most valuable 
option for a participant with a short life 
expectance, treating a joint and contingent 
annuity with a 100% continuation 
percentage as this optional form of benefit 
pursuant to paragraph (f)(3)(iv)(B)(2) of this 
section. Fifth, the amendment is not effective 
with respect to annuity starting dates that are 
less than 90 days from the date the 
amendment is adopted. The amendment 
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need not satisfy the requirements of 
paragraph (e) of this section because the 
retained optional forms of benefit are 
available on the same annuity starting dates 
and have the same actuarial present value as 
the optional forms of benefit that are being 
eliminated.

Example 6. (i) Facts involving elimination 
of noncore options. Employer N sponsors 
Plan E, a defined benefit plan that permits 
every participant to elect payment in the 
following actuarially equivalent optional 
forms of benefit (Plan E’s uniformly available 
options), with spousal consent if applicable: 
a straight life annuity, a 50%, 75%, or 100% 
joint and contingent annuity with no 
restrictions on designation of beneficiaries, 
and a 5-, 10-, or 15-year period certain and 
life annuity. In addition, each can be elected 
in conjunction with a social security leveling 
feature, with the participant permitted to 
select a social security commencement age 
from age 62 to age 67. None of Plan E’s 
uniformly available options include a single-
sum distribution. The plan has been in 
existence for over 30 years, during which 
time Employer N has acquired a large 
number of other businesses, including 
merging over 20 defined benefit plans of 
acquired entities into Plan E. Many of the 
merged plans offered optional forms of 
benefit that were not among Plan E’s 
uniformly available options, including some 
plans funded through insurance products, 
often offering all of the insurance annuities 
that the insurance carrier offers, and with 
some of the merged plans offering single-sum 
distributions. In particular, under the XYZ 
acquisition, the XYZ acquired plan offered a 
single-sum distribution option that was 
frozen at the time of the acquisition. On April 
1, 2005, each single-sum distribution option 
applies to less than 25% of the XYZ acquired 
participants’ accrued benefits. Employer N 
has generally, but not uniformly, followed 
the practice of limiting the optional forms of 
benefit for an acquired unit to an employee’s 
service before the date of the merger, and has 
uniformly followed this practice with respect 
to each of the early retirement subsidies in 
the acquired unit’s plan. As a result, as of 
April 1, 2005, Plan E includes a large number 
of optional forms of benefit which are not 
members of families identified in paragraph 
(c)(4) of this section, but there are no 
participants who are entitled to any early 
retirement subsidies because any subsidies 
have been subsumed by the actuarially 
reduced accrued benefit. Plan E is amended 
in April of 2005 to eliminate all of the 
optional forms of benefit that Plan E offers 
other than Plan E’s uniformly available 

options, except that the amendment does not 
eliminate any single-sum distribution option 
except with respect to XYZ acquired 
participants and permits any commencement 
date that was permitted under Plan E before 
the amendment. Plan E also eliminates the 
single-sum distribution option for XYZ 
acquired participants. Further, each of Plan 
E’s uniformly available options has an 
actuarial present value that is not less than 
the actuarial present value of any optional 
form of benefit offered before the 
amendment. The amendment is effective 
with respect to annuity starting dates that are 
on or after May 1, 2009. 

(ii) Conclusion. The amendment satisfies 
the requirements of paragraph (d) of this 
section. First, Plan E, as amended, does not 
eliminate any single-sum distribution option 
as provided in paragraph (d)(2)(iii) of this 
section except for single-sum distribution 
options that apply to less than 25% of a plan 
participant’s accrued benefit as of the date 
the option is eliminated (May 1, 2009). 
Second, Plan E, as amended, includes each 
of the core options as defined in paragraph 
(f)(3) of this section, including offering the 
most valuable option for a participant with 
a short life expectancy (treating the 100% 
joint and contingent annuity as this benefit, 
under paragraph (f)(3)(iv)(B)(2) of this 
section). The grandfathered single-sum 
distribution options are not the most valuable 
option for a participant with a short life 
expectancy because these distributions are 
not available with respect to a participant’s 
entire accrued benefit. In addition, as 
required under paragraph (d)(2) of this 
section, to the extent an optional form of 
benefit that is being eliminated includes 
either a social security leveling feature or a 
refund of employee contributions feature, at 
least one of the core options is available with 
that feature and, to the extent that the 
optional form of benefit that is being 
eliminated does not include a social security 
leveling feature or a refund of employee 
contributions feature, each of the core 
options is available without that feature. 
Third, the amendment is not effective with 
respect to annuity starting dates that are less 
than 4 years after the date the amendment is 
adopted. Finally, the amendment need not 
satisfy the requirements of paragraph (e) of 
this section because the retained optional 
forms of benefit are available on the same 
annuity starting date and have the same 
actuarial present value as the optional forms 
of benefit that are being eliminated.

Example 7. (i) Facts involving reductions in 
actuarial present value. (A) Plan F is a 
defined benefit plan providing an accrued 

benefit of 1% of the average of a participant’s 
highest 3 consecutive years’ pay times years 
of service, payable as a straight life annuity 
beginning at age 65. Plan F permits 
employees to elect to commence reduced 
distributions at any time after the later of 
termination of employment or attainment of 
age 55. At each potential annuity starting 
date, Plan F permits employees to select, 
with spousal consent, either a straight life 
annuity, a joint and contingent annuity with 
the participant having the right to select any 
beneficiary and a continuation percent of 
50%, 662⁄3%, 75%, or 100%, or a 10-year 
certain and life annuity with the participant 
having the right to select any beneficiary, 
subject to modification to the extent 
necessary to satisfy the requirements of the 
incidental benefit requirement of § 1.401–
1(b)(1)(i). The amount of any joint and 
contingent annuity and the 10-year certain 
and life annuity is determined as the 
actuarial equivalent of the straight life 
annuity payable at the same age using 
reasonable actuarial assumptions. The plan 
covers employees at four divisions, one of 
which, division X, was acquired on January 
1, 1999. The plan provides for distributions 
before normal retirement age to be actuarially 
reduced, but, if a participant retires after 
attainment of age 55 and completion of 10 
years of service, the applicable early 
retirement reduction factor is 3% per year for 
the years between age 65 and 62 and 6% per 
year for the ages from 62 to 55 for all 
employees at any division, except for 
employees who were in division X on 
January 1, 1999, for whom the early 
retirement reduction factor for retirement 
after age 55 and 10 years of service is 5% for 
each year before age 65. On December 2, 
2004, effective January 1, 2005, Plan F is 
amended to change the early retirement 
reduction factors for all employees of 
division X to be the same as for other 
employees, effective with respect to annuity 
starting dates that are on or after January 1, 
2006, but only with respect to participants 
who are employees on or after January 1, 
2006 and only if Plan F continues accruals 
at the current rate through January 1, 2006 (or 
the effective date of the change in reduction 
factors is delayed to reflect the change in the 
accrual rate). For purposes of this Example 
7, it is assumed that an actuarially equivalent 
early retirement factor would have a 
reduction shown in column 4 of the 
following table, which compares the 
reduction factors for division X before and 
after the amendment:

Age Old division 
X factor New factor 

Actuarially 
equivalent 

factor 

Column 3 
minus

column 2 

1 2 3 4 5 

65 ..................................................................................................................................... NA NA NA NA 
64 ..................................................................................................................................... 95 97 91.1 +2 
63 ..................................................................................................................................... 90 94 83.2 +4 
62 ..................................................................................................................................... 85 91 76.1 +5 
61 ..................................................................................................................................... 80 85 69.8 +5 
60 ..................................................................................................................................... 75 79 64.1 +4 
59 ..................................................................................................................................... 70 73 59.0 +3 
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Age Old division 
X factor New factor 

Actuarially 
equivalent 

factor 

Column 3 
minus

column 2 

1 2 3 4 5 

58 ..................................................................................................................................... 65 67 54.3 +2 
57 ..................................................................................................................................... 60 61 50.1 +1 
56 ..................................................................................................................................... 55 55 46.3 0 
55 ..................................................................................................................................... 50 49 42.8 ¥1 

(B) On January 1, 2005, the employee with 
the largest number of years of service is 
Employee E, who is age 54 and has 20 years 
of service. For 2004, Employee E’s 
compensation is $80,000 and E’s highest 3 
consecutive years of pay on January 1, 2005 
is $75,000. Employee E’s accrued benefit as 
of the effective date of the amendment is a 
life annuity of $15,000 per year at normal 
retirement age (1% times $75,000 times 20 
years of service) and E’s early retirement 
benefit commencing at age 55 has a present 
value of $91,397 as of January 1, 2005. It is 
assumed for purposes of this example that 
the longest expected transition period for any 
active employee does not exceed 5 months 
(20 years and 5 months, times 1% times 49% 
exceeds 20 years times 1% times 50%). 
Finally, it is assumed for purposes of this 
example that the amendment reduces 
optional forms of benefit which are 
burdensome or complex. 

(ii) Conclusion concerning application of 
section 411(d)(6)(B). The amendment 
reducing the early retirement factors has the 
effect of eliminating the existing optional 
forms of benefit (where the amount of the 
benefit is based on preamendment early 
retirement factors in any case where the new 
factors result in a smaller amount payable) 
and adding new optional forms of benefit 
(where the amount of benefit is based on the 
different early retirement factors). 
Accordingly, the elimination must satisfy the 
requirements of paragraph (c) or (d) of this 
section if the amount payable at any date is 
less than would have been payable under the 
plan before the amendment.

(iii) Conclusion concerning application of 
redundancy rules. The amendment satisfies 
the requirements of paragraph (c)(1)(i) and 
(ii) of this section (see paragraphs (iv) 
through (vi) of this Example 7 for the 
requirements of paragraph (c)(1)(iii) of this 
section). First, with respect to each 
eliminated optional form of benefit (i.e., with 
respect to each optional form of benefit with 
the Old Division X Factor), after the 
amendment there is a retained optional form 
of benefit that is in the same family of 
optional forms of benefit (i.e., the optional 
form of benefit with the New Factor). Second, 
the amendment is not effective with respect 
to annuity starting dates that are less than 90 
days from the date the amendment is 
adopted. Third, to the extent that the plan 
amendment eliminates the most valuable 
option for a participant with a short life 
expectancy, the retained optional form of 
benefit is identical except for differences in 
actuarial factors. 

(iv) Conclusion concerning application of 
the requirements under paragraph (e) of this 

section. The plan amendment must satisfy 
the requirements of paragraph (e) of this 
section because, as of the applicable 
amendment date, the actuarial present value 
of the early retirement subsidy is less than 
the actuarial present value of the early 
retirement subsidy being eliminated. The 
plan amendment satisfies the requirements 
under paragraph (e)(1)(i) of this section 
because the amendment eliminates optional 
forms of benefit that create significant 
burdens or complexities for the plan and its 
participants. See below for the de minimis 
requirement under paragraph (e)(1)(ii) of this 
section. 

(v) Conclusion concerning application of 
de minimis rules under paragraph (e)(5) of 
this section. The amendment does not satisfy 
the requirements of paragraph (e)(5) of this 
section because the reduction in the actuarial 
present value is more than a de minimis 
amount under paragraph (e)(5) of this 
section. For example, for Employee E, the 
amount of the joint and contingent annuity 
payable at age 55 is reduced from $7,500 
(50% of $15,000) to $7,350 (49% of $15,000) 
and the reduction in present value as a result 
of the amendment is $1,828 ($91,397–
$89,569). In this case, the retirement-type 
subsidy at age 55 is the excess of the present 
value of the 50% early retirement benefit 
over the present value of the deferred 
payment of the accrued benefit, or $13,921 
($97,269–$83,348) and the present value at 
age 54 of the retirement-type subsidy is 
$13,081. The reduction in present value is 
more than the greater of 2% of the present 
value of the retirement-type subsidy and 1% 
of E’s compensation because the reduction in 
present value exceeds $800 (the greater of 
$262, which is 2% of the present value of the 
retirement-type subsidy for the benefit being 
eliminated, and $800, which is 1% of E’s 
compensation of $80,000). 

(vi) Conclusion involving application of de 
minimis rules under paragraph (e)(6) relating 
to expected transition period. The 
amendment satisfies the requirements of 
paragraph (e)(6) of this section and, thus, 
satisfies the requirements of paragraph (c) of 
this section, including the requirement in 
paragraph (c)(1)(iii) of this section that 
paragraph (e) of this section be satisfied. 
First, it is presumed that the amendment 
reduces optional forms of benefit that are 
burdensome or complex. Second, the plan 
amendment is not effective for annuity 
starting dates before January 1, 2006, and that 
date is not earlier than the longest expected 
transition period for any participant in Plan 
F on the date of the amendment. Third, the 
amendment does not apply to any participant 
who has a severance from employment 

during the transition period. If, however, a 
later plan amendment reduces accruals under 
Plan F, the initial amendment will no longer 
satisfy the requirements of paragraph (e)(6) of 
this section (and must be voided) unless, as 
part of the later amendment, the expected 
transition period is extended to reflect the 
reduction in accruals under Plan F.

(h) Effective date. The rules of this 
section apply to amendments adopted 
on or after the date of publication of the 
Treasury decision adopting these rules 
as final regulations in the Federal 
Register.

PART 54—PENSION EXCISE TAXES 

Par. 3. The authority citation for part 
54 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * * 54.4980F–
1 also issued under 26 U.S.C. 4980F. * * *

Par. 4. Section 54.4980F–1(b) is 
amended by: 

1. Revising paragraph (c) of A–8. 
2. Revising paragraph (d) of A–8. 
The revisions read as follows:

§ 54.4980F–1 Notice requirements for 
certain pension plan amendments 
significantly reducing the rate of future 
benefit accrual.

* * * * *
A–8. * * * 
(c) Application to certain 

amendments reducing early retirement 
benefits or retirement-type subsidies. 
Section 204(h) notice is not required for 
an amendment that reduces an early 
retirement benefit or retirement-type 
subsidy if the amendment is permitted 
under the third sentence of section 
411(d)(6)(B) of the Internal Revenue 
Code and regulations thereunder 
(relating to the elimination or reduction 
of benefits or subsidies which create 
significant burdens or complexities for 
the plan and plan participants unless 
the amendment adversely affects the 
rights of any participant in a more than 
de minimis manner). However, in 
determining whether an amendment 
provides for a significant reduction for 
purposes of this section with respect to 
an amendment that has an effective date 
on or after these rules are adopted as 
final regulations and that reduces a 
retirement-type subsidy as permitted 
under § 1.411(d)–3(e)(6) of this chapter, 
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the amendment is treated in the same 
manner as an amendment that limits the 
retirement-type subsidy to benefits that 
accrue before the applicable amendment 
date (as defined at § 1.411(d)–3(f)(2) of 
this chapter) with respect to each 
participant or alternate payee to whom 
the reduction is reasonably expected to 
apply. 

(d) Example. The following examples 
illustrate the rules in this Q&A–8:

Example 1. (i) Facts. Pension Plan A is a 
defined benefit plan that provides a rate of 
benefit accrual of 1% of highest-five years’ 
pay multiplied by years of service, payable 
annually for life commencing at normal 
retirement age (or at actual retirement age, if 
later). Plan A is amended on August 1, 2007, 
effective January 1, 2008, to provide that any 
participant who separates from service after 
December 31, 2007, and before January 1, 
2013, will have the same number of years of 
service he or she would have had if his or 
her service continued to December 31, 2012. 

(ii) Conclusion. While the amendment will 
result in a reduction in the annual rate of 
future benefit accrual from 2009 through 
2012 (because under the amendment, 
benefits based upon an additional five years 
of service accrue on January 1, 2008, and no 
additional service is credited after January 1, 
2008 until January 1, 2013), the amendment 
does not result in a reduction that is 
significant because the amount of the annual 
benefit commencing at normal retirement age 
(or at actual retirement age, if later) under the 
terms of the plan as amended is not under 
any conditions less than the amount of the 
annual benefit commencing at normal 
retirement age (or at actual retirement age, if 
later) to which any participant would have 
been entitled under the terms of the plan had 
the amendment not been made.

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that the 2008 
amendment does not alter the plan 
provisions relating to a participant’s number 
of years of service, but instead amends the 
plan’s provisions relating to early retirement 
benefits. Before the amendment, the plan 
provides for distributions before normal 
retirement age to be actuarially reduced, but, 
if a participant retires after attainment of age 
55 and completion of 10 years of service, the 
applicable early retirement reduction factor 
is 3% per year for the years between age 65 
and 62 and 6% per year for the ages from 62 
to 55. The amendment changes these 
provisions so that an actuarial reduction 
applies in all cases, but, in accordance with 
section 411(d)(6)(B), provides that no 
participant’s early retirement benefit will be 
less than the amount provided under the 
plan as in effect on December 31, 2007 with 
respect to service before January 1, 2008. For 
participant X, the reduction is significant. 

(ii) Conclusion. The amendment will result 
in a reduction in a retirement-type subsidy 
provided under Plan A (i.e., Plan A’s early 
retirement subsidy). Section 204(h) notice 
must be provided to participant X and any 
other participant for whom the reduction is 
significant and the notice must be provided 
at least 45 days before January 1, 2008 (or by 

such other date as may apply under Q&A–9 
of this section).

Example 3. (i) Facts. The facts are the same 
as in Example 2, except that, for participant 
X, the change does not go into effect for any 
annuity starting date before January 1, 2009. 
Participant X continues employment through 
January 1, 2009. 

(ii) Conclusion. The conclusion is the same 
as in Example 2. Taking into account the rule 
in the second sentence of Q&A–8(c) of this 
section, the reduction that occurs for 
participant X on January 1, 2009, is treated 
as the same reduction that occurs under 
Example 2. Accordingly, section 204(h) 
notice must be provided to participant X at 
least 45 days before January 1, 2008 (or by 
such other date as may apply under Q&A–9 
of this section).

* * * * *

Mark E. Matthews, 
Deputy Commissioner for Services and 
Enforcement.
[FR Doc. 04–6220 Filed 3–23–04; 8:45 am] 
BILLING CODE 4830–01–P

POSTAL SERVICE

39 CFR Part 601 

Purchasing of Property and Services

AGENCY: Postal Service.
ACTION: Proposed rule with request for 
comments. 

SUMMARY: The Postal ServiceTM 
proposes to amend its regulations in 
order to implement the acquisition 
portions of its Transformation Plan 
(April 2000) and the similar 
recommendations of the President’s 
Commission on the United States Postal 
Service (July 2003) as they relate to the 
acquisition of property and services in 
accordance with 39 U.S.C. 101, 401, 
403, 404, and 410.
DATES: Written comments must be 
received on or before April 23, 2004.
ADDRESSES: Written comments should 
be mailed to Michael J. Harris, Supply 
Management Infrastructure, United 
States Postal Service, 475 L’Enfant 
Plaza, SW., Room 4130, Washington, DC 
20260–6201. Copies of all written 
comments will be available for 
inspection and photocopying between 9 
a.m. and 4 p.m., Monday through 
Friday, at the Library, United States 
Postal Service, 475 L’Enfant Plaza, SW., 
Room 11800, Washington, DC 20260, 
(202) 268–2900.
FOR FURTHER INFORMATION, CONTACT: 
Michael J. Harris, (202) 268–3569.
SUPPLEMENTARY INFORMATION: The Board 
of Governors of the Postal Service has 
determined in the Transformation Plan 
that challenging times require the Postal 
Service to change its business model 

and practices to meet the challenge of 
the future in order to fulfill its charter 
to serve the American public. As part of 
that challenge, the Postal Service 
determined to ‘‘revise purchasing 
regulations to allow for the acquisition 
of goods and services in a manner 
similar to that followed by businesses.’’ 
Transformation Plan (April 2002), p. v. 

The President’s Commission on the 
Postal Service also has recommended 
the Postal Service exercise the ‘‘latitude 
to conduct its procurement with fewer 
substanti[ve] regulations’’ pursuant to 
authority granted by Congress in the 
Postal Reorganization Act, Report (July 
2003), p. 94. The Commission expressed 
its view that ‘‘it is inappropriate to 
apply regulations * * * aimed at 
traditional agencies to a Federal entity 
required to finance its own multi-billion 
dollar operations.’’ Rather, the public 
will benefit greatly if the Postal Service 
applies purchasing practices by leading 
corporate enterprises. In accordance 
with the Transformation Plan and the 
Commission’s recommendations, the 
Postal Service proposes to replace all of 
its current purchasing regulations with 
those discussed here. 

Section-by-Section Analysis 

Section 601.100 Purchasing Policy 

This section describes the policy of 
the Postal Service to acquire property 
and services in accordance with all 
applicable laws enacted by Congress. It 
is intended the Postal Service will 
exercise the full powers granted by 
Congress to it with respect to the 
acquisition of property and services and 
will acquire goods and services in a 
manner akin to the best commercial 
practices in the private sector in order 
to serve the American public. 

Section 601.101 Effective Date 

The effective date of the new 
regulations will be set at some point in 
the future after consideration is given to 
public comments and the final 
regulations have been published. 
Sufficient time will be provided to 
prospective suppliers and members of 
the public to become acquainted with 
the new regulations. 

Section 601.102 Revocation of Prior 
Purchasing Regulations 

This section specifies that all other 
regulations dealing with any or all 
aspects of purchasing are revoked and 
will be of no further force or effect, 
excepting only as applied to contracts 
signed prior to the effective date of these 
regulations. Examples of the revoked 
regulations are given. 
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Section 601.103 Applicability and 
Coverage

This section makes it clear that the 
regulations apply to all acquisitions of 
property (except real property) and 
services. 

Section 601.104 Postal Purchasing 
Authority 

This section discusses who is 
authorized to bind the Postal Service 
with respect to contracts involving the 
acquisition of property and services. 
Only certain people legally may bind 
the Postal Service. Those persons are 
identified by title or position in the 
regulations. The regulations also 
provide that other persons may be given 
authority by appropriate written 
delegation to enter into contracts to bind 
the Postal Service with respect to any 
and all purchasing matters. Absent 
specific authority, however, a person 
may not enter into a contract or 
commitment on behalf of the Postal 
Service or otherwise bind the Postal 
Service. 

Section 601.105 Business 
Relationships 

This section states the Postal Service’s 
expectation that it will be treated by 
each of its suppliers and prospective 
suppliers as a valued customer. This 
section also informs the supplier 
community that the Postal Service may 
cease doing business with any person or 
organization that fails to meet the 
Service’s expectations of high quality, 
prompt service, and overall 
professionalism. 

Section 601.106 Canceling Business 
Relationships 

This section states the Postal Service’s 
policy that it may elect not to do 
business with persons or organizations 
that do not meet reasonable business 
expectations or provide a high level of 
confidence about current and/or future 
business relationships. Examples of the 
kind of behavior that may lead the 
Postal Service to cease doing business 
with a person or organization are given. 
The reasons that may cause the Postal 
Service to cease doing business under 
§ 601.106 with a potential supplier 
differ from the reasons that may cause 
the Postal Service to debar a supplier 
under § 601.113. Cessation may be 
informed by a supplier’s unreasonable 
or unsatisfactory business practices 
while debarment is reserved for more 
egregious forms of supplier misconduct. 

This section also provides that when 
the Postal Service elects to exercise its 
right to cease doing business with any 
person or organization, the Postal 
Service will notify that person or 

organization, state the reason(s) it has 
taken that action, and give the person or 
organization an opportunity to contest 
the Postal Service’s actions. Dispute-
resolution procedures have been created 
in the regulations to resolve 
disagreements over such decisions as 
well as some other matters. 

Section 601.107 Alternative Dispute 
Resolution 

This section states the Postal Service’s 
policy to try to resolve disputes through 
alternative dispute resolution 
procedures, if possible. Whenever a 
person disputes a Postal Service 
decision under these regulations, the 
Postal Service contracting officer must 
consider alternative dispute procedures 
as a means of resolving the 
disagreement with the supplier. 
Illustrations of various types of dispute 
resolution procedures are listed. No 
supplier, however, will be required to 
use such procedures if the supplier 
chooses not to do so. 

Section 601.108 Ombudsman and 
Dispute Resolution 

This section states the Postal Service’s 
policy that all disagreements that arise 
between suppliers or potential suppliers 
and the Postal Service regarding all 
aspects of solicitations, awards of 
contracts, and related matters should be 
resolved quickly and inexpensively, 
preferably through alternative dispute 
resolution, but if not, by an ombudsman 
appointed by the Postal Service. An 
expedited procedure is provided to 
resolve any such disagreements quickly 
and with finality. The ombudsman is 
expected to give a written decision 
within 30 to 60 days after receiving 
notice of a disagreement from a supplier 
or prospective supplier. Decisions of the 
ombudsman will be final and binding, 
with limited exceptions specified in this 
section of the regulations.

This section also provides that it does 
not apply to disputes arising under the 
Contract Disputes Act or with respect to 
disputes about debarment, suspension, 
and ineligibility from government 
contracting under § 601.113. 

Section 601.109 Contract Claims and 
Procedures 

This section implements the Contract 
Disputes Act. The section is very similar 
to the current regulations regarding 
contract disputes and it does not reflect 
substantive changes. 

Section 601.113 Debarment, 
Suspension, and Ineligibility 

This section sets forth the Postal 
Service’s policies and practices 
regarding debarment, suspension, and 

ineligibility from contracting with the 
Postal Service and agencies of the 
Federal Government, and related 
matters. Debarment generally is 
considered for very serious offenses. 
Examples of such offenses are given in 
this section. Procedures to be followed 
by the Postal Service regarding 
debarment, suspension, and ineligibility 
are given in this section. 

Debarment is applicable to more 
serious instances of supplier 
misconduct as compared to a cessation 
of business under § 601.106, which is 
akin to decisions by private 
organizations to choose not to do 
business with other private 
organizations for legitimate business 
reasons. 

In view of the matters discussed 
above, although exempt from the notice 
and comment requirements of the 
Administrative Procedure Act (5 U.S.C. 
553 (b)(c)) regarding proposed 
rulemaking by 39 U.S.C. 410 (a), the 
Postal Service invites comments on the 
following proposed amendments to part 
601 of title 39, Code of Federal 
Regulations.

List of Subjects in 39 CFR Part 601 

Postal Service.
1. Revise 601 to read as follows:

PART 601—PURCHASING OF 
PROPERTY AND SERVICES

Sec. 
601.100 Purchasing policy. 
601.101 Effective date. 
601.102 Prior purchasing regulations. 
601.103 Applicability and coverage. 
601.104 Postal purchasing authority. 
601.105 Business relationships. 
601.106 Canceling business relationships. 
601.107 Alternative dispute resolution. 
601.108 Ombudsman and dispute 

resolution. 
601.109 Contract claims and disputes. 
601.110 Payment of claims. 
601.111 Interest on claim amounts. 
601.112 Review of adverse decisions. 
601.113 Debarment, suspension, and 

ineligibility.

Authority: 39 U.S.C. 401, 404, 410, 411, 
2008, 5001–5605.

§ 601.100 Purchasing policy. 
It is the policy of the Postal Service 

to acquire property and services in 
accordance with 39 U.S.C. 410 and all 
other applicable public laws enacted by 
Congress.

§ 601.101 Effective date. 
These regulations are effective on and 

after [reserved].

§ 601.102 Prior purchasing regulations. 
This part revokes, replaces, and 

supersedes all previous postal 
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purchasing regulations, including the 
Postal Contracting Manual, 
Procurement Manual, the Purchasing 
Manual (Issue 2 and Issue 3), and 
procurement handbooks, circulars, and 
instructions except as provided in 
§ 601.103.

§ 601.103 Applicability and coverage. 
The regulations contained in this part 

apply to all Postal Service acquisition of 
property (except real property) and 
services. Contracts entered into prior to 
the effective date of the regulations in 
this part will be governed by the 
regulations in effect at the time the 
contract was signed.

§ 601.104 Postal purchasing authority. 
Only the Postal Service’s vice 

president, Supply Management; 
contracting officers with written 
statements of specific authority; and 
others designated in writing or listed in 
this part have the authority to bind the 
Postal Service with respect to entering 
into, modifying, or terminating any 
contract regarding the acquisition of 
property, services, and related 
purchasing matters. The Postal Service’s 
vice president, Supply Management, or 
his or her designee, may also delegate 
local buying authority throughout the 
Postal Service.

§ 601.105 Business relationships. 
A person or organization wishing to 

enjoy a continuing business relationship 
with the Postal Service in purchasing 
matters is expected to treat the Postal 
Service in the same manner as it would 
other valued customers of similar size 
and importance. The Postal Service 
reserves the right to cease business 
relations with a person or organization 
when that person or organization fails to 
meet reasonable business expectations 
of high quality, prompt service, and 
overall professionalism. In addition to 
terminating existing contracts for its 
convenience or for default, the Postal 
Service may cease or cancel a business 
relationship or it may undertake 
debarment, suspension, and ineligibility 
proceedings as provided in this part.

§ 601.106 Canceling business 
relationships. 

(a) General. The Postal Service may 
cancel its business relationship or 
decline to enter into a business 
relationship with a person or 
organization that does not meet 
reasonable business expectations or that 
does not provide a high level of 
confidence about current or future 
business relations. Typically, these sorts 
of unacceptable conduct and business 
practices will not rise to the level of 
unethical or criminal activities that 

could lead to the debarment, 
suspension, or ineligibility of a supplier. 
Unacceptable conduct or business 
practices include, but are not limited to: 

(1) Marginal or dilatory contract 
performance; 

(2) Failure to deliver on promises 
made in the course of dealings with the 
Postal Service; 

(3) Spurious, frivolous, or bad-faith 
litigation and/or claims; 

(4) Failure to respond promptly and 
completely to Postal Service inquiries 
and requests for information, without 
inadvertence or good reason; 

(5) Negotiating or dealing in bad faith 
with the Postal Service, including 
engaging in uncooperative practices; 

(6) Providing false or misleading 
information as to financial condition, 
ability to perform, or other material 
matters, including any aspect of 
performance on a contract; and 

(7) Engaging in other questionable or 
unprofessional conduct or business 
practices. 

(b) Notice. If the Postal Service elects 
to cancel its business relationship with 
a person or organization, the vice 
president, Supply Management, or his 
or her designee, will provide a written 
notice to the person or organization 
explaining: 

(1) The reasons for the cancellation; 
(2) the effective date of cancellation; 
(3) the scope of the cancellation; 
(4) the duration of the cancellation 

(this may be limited to a specified 
length of time or may extend 
indefinitely); and 

(5) the supplier’s right to contest the 
cancellation. 

(c) Contesting cancellations. If a 
person or organization believes the 
cancellation is not merited, it may 
contest the matter in accordance with 
the ombudsman and supplier dispute-
resolution procedures contained in this 
part, seek to resolve the matter by 
agreement through alternative dispute 
resolution, or both. The Postal Service 
may reconsider the matter and, if 
warranted, rescind or modify the 
cancellation.

§ 601.107 Alternative dispute resolution. 
It is the policy of the Postal Service 

to resolve purchasing disagreements 
through the use of alternative disputes 
resolution (ADR), whenever possible. 
The Postal Service supports and 
encourages the use of ADR as an 
effective way to understand, address, 
and resolve disagreements and conflicts. 
A person or organization disputing a 
Postal Service decision and the Postal 
Service contracting officer must 
consider the use of ADR to resolve a 
particular purchasing disagreement, 

regardless of the nature of the 
disagreement or when it occurs during 
the purchasing process. ADR methods 
include informal negotiation, mediation 
by a neutral third party, facilitation by 
the supplier ombudsman, and any other 
agreed-upon method.

§ 601.108 Ombudsman and dispute 
resolution. 

(a) Policy. From time to time, 
disagreements arise between suppliers, 
potential suppliers, and the Postal 
Service regarding solicitations, awards 
of contracts, and related matters. The 
Postal Service desires to resolve all such 
disagreements quickly and 
inexpensively in keeping with the 
regulations in this part, 39 U.S.C. 410, 
and all other applicable public laws 
enacted by Congress. In resolving 
disagreements, non-Postal Service 
procurement rules or regulations and 
internal Postal Service purchasing 
guidelines will not apply or be taken 
into account. 

(b) Scope and applicability. In order 
to resolve disagreements and demands 
expeditiously, to reduce litigation 
expenses, inconvenience, and other 
costs for all parties, and to facilitate 
successful business relationships with 
Postal Service suppliers, the supplier 
community, and other persons, the 
following procedure is established as 
the sole and exclusive means to resolve 
disagreements arising in connection 
with awards of contracts for the 
purchase of property or services and all 
related matters. All disputes, protests, 
claims, disagreements, demands, or 
grievances of whatsoever nature 
(hereinafter ‘‘disagreements’’) against 
the Postal Service arising in connection 
with the purchasing process, except 
claims that arise pursuant to a contract 
under the Contracts Disputes Act or 
claims concerning debarment, 
suspension, or ineligibility under 
§ 601.113 of this part, will be presented 
and resolved, with finality, under and in 
accordance with the sole and exclusive 
procedure established in this section. 

(c) A disagreement may be lodged by 
an organization or a person with respect 
to the cancellation of a business 
relationship, the terms of a Postal 
Service solicitation, the award of a 
contract, and/or related issues in regard 
to the purchasing process. 

(d) The disagreement must be lodged 
in writing and must state the factual 
circumstances relating to it, the remedy 
sought, and the rationale for the 
disagreement. Counsel is not required, 
but may be retained to assist in the 
disagreement. The person or 
organization lodging the disagreement 
must indicate in the disagreement 
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whether it is willing to attempt to 
resolve the matter through informal 
discussions, mediation, or another 
means of ADR.

(e) The disagreement must be 
delivered to the ombudsman for the 
Postal Service within 15 calendar days 
of the time the grounds for the 
disagreement arose. The ombudsman 
may grant an extension of time to 
deliver a disagreement or to provide 
supporting information when 
warranted. Any request for an extension 
must set forth the reasons for the 
request, be made in writing, and be 
delivered to the ombudsman on or 
before the time to deliver a 
disagreement lapses. The address of the 
ombudsman is [reserved]. 

(f) The ombudsman will promptly 
provide a copy of a disagreement to the 
contracting officer, who will promptly 
deliver a copy to other interested 
persons (i.e., actual or prospective 
offerors whose direct economic interests 
would be affected by the award of, or 
failure to award, the contract). The 
ombudsman will consider a 
disagreement and any response by other 
interested persons and appropriate 
Postal Service officials within a time 
frame established by the ombudsman. 
The ombudsman may also meet 
individually or jointly with the person 
or organization lodging the 
disagreement, other interested persons, 
and/or Postal Service officials, and may 
undertake other activities in order to 
obtain materials, information, or advice 
that may help to resolve the 
disagreement. The person or 
organization lodging the disagreement, 
other interested persons, or Postal 
Service officials must promptly provide 
all relevant, nonprivileged materials and 
other information requested by the 
ombudsman. After obtaining such 
information, materials, and advice as 
may be needed, the ombudsman will 
promptly issue a decision in writing 
resolving a disagreement and will 
deliver the decision to the person or 
organization lodging the disagreement, 
other interested persons, and 
appropriate Postal Service officials. If 
confidential or privileged material is 
needed in order to reach a decision, the 
ombudsman will notify the appropriate 
party to provide such material to the 
ombudsman only. The confidential 
material will be held in confidence by 
the ombudsman and will be returned to 
the party upon request at the conclusion 
of the matter. 

(g) In considering and in resolving a 
disagreement, the ombudsman will be 
guided by the regulations contained in 
this part and all applicable public laws 
enacted by Congress. Non-Postal Service 

procurement rules or regulations, 
revoked Postal Service regulations, and 
internal Postal Service purchasing 
guidelines will not apply or be taken 
into account in resolving disagreements. 

(h) A decision of the ombudsman will 
be final and binding on the person or 
organization lodging the disagreement, 
other interested persons, and the Postal 
Service. However, the person or 
organization that lodged the 
disagreement or another interested 
person may appeal the decision to a 
federal court with jurisdiction over such 
claims, but only on the grounds that the 
decision was procured by fraud or other 
criminal misconduct or was obtained in 
violation of the regulations contained in 
this part or an applicable public law 
enacted by Congress. Any such appeal 
must be filed with the clerk of court and 
a copy of the appeal must be delivered 
to the ombudsman within 15 calendar 
days of the date of receipt of the 
decision, or the appeal is waived.

(i) It is intended that this procedure 
generally will resolve disagreements 
within approximately 30 to 60 days after 
the ombudsman receives the 
disagreement.

§ 601.109 Contract claims and disputes. 
(a) General. This section implements 

the Contract Disputes Act of 1978, as 
amended (41 U.S.C. 601–613). 

(b) Policy. It is Postal Service policy 
to resolve contractual claims and 
disputes by mutual agreement at the 
level of an authorized contracting officer 
whenever possible. In addition, the 
Postal Service supports and encourages 
the use of alternative dispute resolution 
as an effective way to understand, 
address, and resolve conflicts with 
suppliers. Efforts to resolve differences 
should be made before the issuance of 
a final decision on a claim, and even 
when the supplier does not agree to use 
ADR, the contracting officer should 
consider holding informal discussions 
between the parties in order to resolve 
the conflict before the issuance of a final 
decision. 

(c) Contractor claim initiation. 
Supplier claims must be submitted in 
writing to the contracting officer for 
final decision. The contracting officer 
must document the contract file with 
evidence of the date of receipt of any 
submission that the contracting officer 
determines is a claim. Supplier claims 
must be submitted within 6 years after 
accrual of a claim unless the parties 
agreed to a shorter time period. The 6-
year time period does not apply to 
contracts awarded prior to October 1, 
1995. 

(d) Postal service claim initiation. The 
contracting officer must issue a written 

decision on any Postal Service claim 
against a supplier, within 6 years after 
accrual of a claim, unless the parties 
agreed in writing to a shorter time 
period. The 6-year time period does not 
apply to contracts awarded prior to 
October 1, 1995, or to a Postal Service 
claim based on a supplier claim 
involving fraud. 

(e) Certified claims. Each supplier 
claim exceeding $100,000 must be 
accompanied by a certification in 
accordance with the supplier’s contract. 

(f) Decision and appeal. (1) 
Contracting Officer’s authority. A 
contracting officer is authorized to 
decide or settle all claims arising under 
or relating to a contract subject to the 
Contract Disputes Act, except for: 

(i) Claims or disputes for penalties or 
forfeitures prescribed by statutes or 
regulation that a Federal agency 
administers; or 

(ii) Claims involving fraud. 
(2) Contracting Officer’s decision. The 

contracting officer must review the facts 
pertinent to the claim, obtain assistance 
from assigned counsel and other 
advisors, and issue a final decision in 
writing. The decision must include a 
description of the claim or dispute with 
references to the pertinent contract 
provisions, a statement of the factual 
areas of agreement and disagreement, 
and a statement of the contracting 
officer’s decision with supporting 
rationale. 

(3) Insufficient information. When the 
contracting officer cannot issue a 
decision because the supplier has not 
provided sufficient information, the 
contracting officer must promptly 
request the required information. 
Further failure to provide the requested 
information is an adequate reason to 
deny the claim. 

(4) Furnishing decisions. The 
contracting officer must furnish a copy 
of the decision to the supplier by 
Certified MailTM, return receipt 
requested, or by any other method that 
provides evidence of receipt.

(5) Decisions on claims for $100,000 
or less. If the supplier has asked for a 
decision within 60 days, the contracting 
officer must issue a final decision on a 
claim of $100,000 or less within 60 
calendar days of its receipt. The 
supplier may consider the contracting 
officer’s failure to issue a decision 
within the applicable time period as a 
denial of its claim, and may file a suit 
or appeal on the claim. 

(6) Decisions on certified claims. For 
certified claims over $100,000, the 
contracting officer must either issue a 
final decision within 60 calendar days 
of their receipt or notify the supplier 
within the 60-day period of the time 
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when a decision will be issued. The 
time period established must be 
reasonable, taking into account the size 
and complexity of the claim, the 
adequacy of the supplier’s supporting 
data, and any other relevant factors. 

(7) Wording of decisions. The 
contracting officer’s final decision must 
contain the following paragraph: ‘‘This 
is the final decision of the contracting 
officer pursuant to the Contract Disputes 
Act of 1978 and the clause of your 
contract entitled Claims and Disputes. 
You may appeal this decision to the 
Postal Service Board of Contract 
Appeals by mailing or otherwise 
furnishing written notice (preferably in 
triplicate) to the contracting officer 
within 90 days from the date you 
receive this decision. The notice should 
identify the contract by number, 
reference this decision, and indicate 
that an appeal is intended. 
Alternatively, you may bring an action 
directly in the United States Court of 
Federal Claims within 12 months from 
the date you receive this decision. 

(8) Additional wording for decisions 
of $50,000 or less. When the claim or 
claims denied total $50,000 or less, the 
contracting officer must add the 
following to the paragraph: ‘‘In taking 
an appeal to the Board of Contract 
Appeals, you may include in your 
notice of appeal an election to proceed 
under the Board’s small claims 
(expedited) procedure, which provides 
for a decision within approximately 120 
days, or an election to proceed under 
the Board’s accelerated procedure, 
which provides for a decision within 
approximately 180 days. If you do not 
make an election in the notice of appeal, 
you may do so by written notice 
anytime thereafter.’’ 

(9) Additional wording for decisions 
over $50,000 up to $100,000. When the 
claim or claims denied total $100,000 or 
less, but more than $50,000, the 
contracting officer must add the 
following to the paragraph: ‘‘In taking 
an appeal to the Board of Contract 
Appeals, you may include in your 
notice of appeal an election to proceed 
under the Board’s accelerated 
procedure, which provides for a 
decision within approximately 180 
days. If you do not make an election in 
the notice of appeal, you may do so by 
written notice anytime thereafter.’’

§ 601.110 Payment of claims. 
Any claim amount determined in a 

final decision to be payable, less any 
portion previously paid, should be 
promptly paid to the supplier without 
prejudice to either party in the event of 
appeal or action on the claim. In the 
absence of appeal by the Postal Service, 

a board or court decision favorable in 
whole or in part to the supplier must be 
implemented promptly. In cases when 
only the question of entitlement has 
been decided and the matter of amount 
has been remanded to the parties for 
negotiation, a final decision of the 
contracting officer must be issued if 
agreement is not reached promptly.

§ 601.111 Interest on claim amounts. 
Interest on the amount found due on 

the supplier’s claim must be paid from 
the date the contracting officer received 
the claim (properly certified, if required) 
or from the date payment would 
otherwise be due, if that date is later, 
until the date of payment. Simple 
interest will be paid at the rate 
established by the Secretary of the 
Treasury for each 6-month period in 
which the claim is pending. Information 
on the rate at which interest is payable 
is announced periodically in the Postal 
Bulletin.

§ 601.112 Review of adverse decisions. 
Any party may seek review of an 

adverse decision of the Board of 
Contract Appeals in the Court of 
Appeals for the Federal Circuit or in any 
other appropriate forum.

§ 601.113 Debarment, suspension, and 
ineligibility. 

(a) General. Except as provided 
otherwise in this part, contracting 
officers may not solicit proposals from, 
award contracts to, or consent to 
subcontracts with debarred, suspended, 
or ineligible suppliers. 

(b) Definitions. (1) Affiliate. A 
business, organization, person, or 
individual connected by the fact that 
one controls or has the power to control 
the other or by the fact that a third party 
controls or has the power to control 
both. Factors such as common 
ownership, common management, and 
contractual relationships may be 
considered. Franchise agreements are 
not conclusive evidence of affiliation if 
the franchisee has a right to profit in 
proportion to its ownership and bears 
the risk of loss or failure.

(2) Debarment. An exclusion from 
contracting and subcontracting for a 
reasonable, specified period of time 
commensurate with the seriousness of 
the offense, failure, or inadequacy of 
performance. 

(3) General Counsel. This includes the 
General Counsel’s authorized 
representative. 

(4) Indictment. Indictment for a 
criminal offense. An information or 
other filing by competent authority 
charging a criminal offense is given the 
same effect as an indictment. 

(5) Ineligible. An exclusion from 
contracting and subcontracting by an 
entity other than the Postal Service 
under statutes, executive orders, or 
regulations, such as the Davis Bacon 
Act, the Service Contract Act, the Equal 
Employment Opportunity Acts, the 
Walsh-Healy Public Contracts Act, or 
the Environmental Protection Acts and 
related regulations or executive orders, 
to which the Postal Service is subject or 
has adopted as a matter of policy. 

(6) Judicial Officer. This includes the 
acting Judicial Officer. 

(7) Suspension. An exclusion from 
contracting and subcontracting for a 
reasonable period of time due to 
specified reasons or the pendency of a 
debarment proceeding. 

(8) Supplier. For the purposes of this 
part, a supplier is any individual, 
person, or other legal entity that: 

(i) Directly or indirectly (e.g., through 
an affiliate) submits offers for, is 
awarded, or reasonably may be expected 
to submit offers for or be awarded, a 
Postal Service contract, including a 
contract for carriage under Postal 
Service or commercial bills of lading, or 
a subcontract under a Postal Service 
contract; or 

(ii) Conducts business or reasonably 
may be expected to conduct business 
with the Postal Service as a 
subcontractor, an agent, or as a 
representative of another supplier. 

(c) Establishment and maintenance of 
lists. (1) The vice president, Supply 
Management, will establish, maintain, 
and distribute to purchasing offices a 
list of suppliers debarred or suspended 
by the Postal Service. 

(2) The General Services 
Administration (GSA) compiles and 
maintains a consolidated list of all 
persons and entities debarred, 
suspended, proposed for debarment, or 
declared ineligible by Federal agencies 
or the General Accounting Office. GSA 
posts the list on the Internet and 
publishes a hardcopy of the list. 

(3) The vice president, Supply 
Management, will notify the GSA of any 
Postal Service debarment, suspension, 
and change in the status of suppliers, 
including any of their affiliates, on the 
Postal Service list. 

(d) Treatment of suppliers on Postal 
Service or GSA lists. (1) Contracting 
officers will review the Postal Service 
and GSA lists before making a contract 
award. 

(2) Suppliers on the Postal Service list 
are excluded from receiving contracts 
and subcontracts, and contracting 
officers may not solicit proposals or 
quotations from, award contracts to, or, 
when a contract provides for such 
consent, consent to subcontracts with 
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such suppliers, unless the vice 
president, Supply Management, or his 
or her designee, after consultation with 
the General Counsel, has approved such 
action. Suppliers on the Postal Service 
list may not provide goods or services 
to other persons or entities for resale, in 
whole or part, to the Postal Service and 
such other persons or entities are 
obligated to obtain and review the 
Postal Service list in order to exclude 
debarred or suspended suppliers from 
performing any part of a Postal Service 
contract.

(3) Suppliers on the GSA list are 
assigned a code by GSA which is related 
to the basis of ineligibility. The vice 
president, Supply Management, 
maintains a table describing the Postal 
Service treatment assigned to each code. 
Suppliers on the GSA list who are 
coded as ineligible are excluded from 
receiving contracts and subcontracts, 
and contracting officers may not solicit 
proposals or quotations from, award 
contracts to, or, when the contract 
provides for such consent, consent to 
subcontracts with such suppliers, unless 
the vice president, Supply Management, 
or designee, after consultation with the 
General Counsel, has approved such 
action. Suppliers on the GSA list may 
not provide goods or services to other 
persons or entities for resale, in whole 
or part, to the Postal Service and such 
other persons or entities are obligated to 
obtain and review the GSA list in order 
to exclude debarred or suspended 
suppliers from performing any part of a 
Postal Service contract. 

(4) Suppliers on the GSA list are 
assigned codes for which the table 
provides other Postal Service guidance, 
and are considered according to that 
guidance. When so indicated on the 
table, contracting officers must obtain 
additional information from the entity 
responsible for establishing the 
supplier’s ineligibility, if such 
information is available. 

(5) The debarment, suspension, or 
ineligibility of a supplier does not, of 
itself, affect the rights and obligations of 
the parties to any valid, pre-existing 
contract. The Postal Service may 
terminate for default a contract with a 
supplier that is debarred, suspended, or 
determined to be ineligible. Except for 
service changes under mail 
transportation contracts, contracting 
officers may not add new work to the 
contract by supplemental agreement, by 
exercise of an option, or otherwise, 
except with the approval of the vice 
president, Supply Management, or 
designee. 

(e) Causes for debarment. The vice 
president, Supply Management, with 
the concurrence of the General Counsel, 

may debar a supplier, including its 
affiliates, for cause such as the 
following: 

(1) Conviction of a criminal offense 
incidental to obtaining or attempting to 
obtain contracts or subcontracts, or in 
the performance of a contract or 
subcontract. 

(2) Conviction under a Federal 
antitrust statute arising out of the 
submission of bids or proposals. 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, tax evasion, or receiving 
stolen property. 

(4) Violation of a Postal Service 
contract so serious as to justify 
debarment, such as willful failure to 
perform a Postal Service contract in 
accordance with the specifications or 
within the time limit(s) provided in the 
contract; a record of failure to perform 
or of unsatisfactory performance in 
accordance with the terms of one or 
more Postal Service contracts occurring 
within a reasonable period of time 
preceding the determination to debar 
(except that failure to perform or 
unsatisfactory performance caused by 
acts beyond the control of the supplier 
may not be considered a basis for 
debarment); violation of a contractual 
provision against contingent fees; or 
acceptance of a contingent fee paid in 
violation of a contractual provision 
against contingent fees. 

(5) Any other cause of a serious and 
compelling nature that debarment is 
warranted.

(i) The existence of a conviction in 
paragraph (e)(1) or (2) of this section 
may be established by proof of a 
conviction in a court of competent 
jurisdiction. If appeal taken from such 
conviction results in a reversal of the 
conviction, the debarment may be 
removed upon the request of the 
supplier, unless another cause or 
another basis for debarment exists. 

The existence of any of the other 
causes in paragraphs (e)(1), (2), (3), (4), 
or (5) of this section may be established 
by a preponderance of the evidence, 
either direct or indirect, in the judgment 
of the debarring official. 

(ii) The criminal, fraudulent, or 
improper conduct of an individual may 
be imputed to the firm with which he 
or she is or has been connected when an 
impropriety was committed. Likewise, 
when a firm is involved in criminal, 
fraudulent, or other improper conduct, 
any person who participated in, knew 
of, or had reason to know of the 
impropriety may be debarred. 

(iii) The fraudulent, criminal, or other 
improper conduct of one supplier 
participating in a joint venture or 

similar arrangement may be imputed to 
other participating suppliers if the 
conduct occurred for or on behalf of the 
joint venture or similar arrangement, or 
with the knowledge, approval, or 
acquiescence of the supplier. 
Acceptance of the benefits derived from 
the conduct will be evidence of such 
knowledge, approval, or acquiescence. 

(f) Mitigating factors. (1) The 
existence of any cause for debarment 
does not necessarily require that a 
supplier be debarred. The decision to 
debar is within the discretion of the vice 
president, Supply Management, and 
must be made in the best interest of the 
Postal Service. The following factors 
may be assessed in determining the 
seriousness of the offense, failure, or 
inadequacy of performance, and may be 
taken into account in deciding whether 
debarment is warranted: 

(i) Whether the supplier had 
established written standards of conduct 
and had published internal control 
systems at the time of the activity that 
constitutes cause for debarment or had 
adopted such procedures prior to any 
Postal Service investigation of the 
activity cited as a cause for debarment. 

(ii) Whether the supplier brought the 
activity cited as a cause for debarment 
to the attention of the Postal Service in 
a prompt, timely manner. 

(iii) Whether the supplier promptly 
and fully investigated the circumstances 
involving debarment and, if so, made 
the full results of the investigation 
available to appropriate officials of the 
Postal Service. 

(iv) Whether the supplier cooperated 
fully with the Postal Service during in 
its investigation into the matter. 

(v) Whether the supplier paid or 
agreed to pay all criminal, civil, and 
administrative liability and other costs 
arising out of the improper activity, 
including any investigative or 
administrative costs incurred by the 
Postal Service, and made or agreed to 
make full restitution. 

(vi) Whether the supplier took 
appropriate disciplinary action against 
the individual(s) responsible for the 
activity that could cause debarment. 

(vii) Whether the supplier 
implemented and/or agreed to 
implement remedial measures, 
including those identified by the Postal 
Service. 

(viii) Whether the supplier instituted 
and/or agreed to institute new and/or 
revised review and control procedures 
and ethics programs.

(ix) Whether the supplier had 
adequate time to eliminate 
circumstances within the supplier’s 
organization that could lead to 
debarment. 
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(x) Whether the supplier’s senior 
officers and mid-level management 
recognize and understand the 
seriousness of the misconduct giving 
rise to debarment. 

(2) The existence or nonexistence of 
mitigating factors or remedial measures 
such as those in paragraph (f)(1) of this 
section is not determinative whether or 
not a supplier should be debarred. If a 
cause for debarment exists, the supplier 
has the burden of demonstrating, to the 
satisfaction of the debarring official, that 
debarment is not warranted or 
necessary. 

(g) Period of debarment. (1) When an 
applicable statute, executive order, or 
controlling regulation of other agencies 
provides a specific period of debarment, 
that period applies. In other cases, 
debarment by the Postal Service should 
be for a reasonable, definite, stated 
period of time, commensurate with the 
seriousness of the offense or the failure 
or inadequacy of performance. 
Generally, a period of debarment should 
not exceed 3 years. When debarment for 
an additional period is deemed 
necessary, notice of the proposed 
additional period of debarment must be 
furnished to the supplier as in the case 
of original debarment. 

(2) Except as precluded by an 
applicable statute, executive order, or 
controlling regulation of another agency, 
debarment may be removed or the 
period may be reduced by the vice 
president, Supply Management, when 
requested by the debarred supplier and 
when the request is supported by a 
reasonable justification, such as newly 
discovered material evidence, reversal 
of a conviction, bona fide change of 
ownership or management, or the 
elimination of the causes for which 
debarment was imposed. The vice 
president, Supply Management, may, at 
his or her discretion, deny any request 
or refer it to the Judicial Officer for a 
hearing and for findings of fact, which 
the vice president, Supply Management, 
will consider when deciding the matter. 
When a debarment is removed or the 
debarment period is reduced, the vice 
president, Supply Management, must 
state in writing the reason(s) for the 
removal of the debarment or the 
reduction of the period of debarment. 

(h) Procedural requirements for 
debarment. (1) The vice president, 
Supply Management, will initiate a 
debarment proceeding by sending the 
supplier a written notice of proposed 
debarment. The notice will be served by 
sending it to the last known address of 
the supplier by Certified Mail, return 
receipt requested. A copy of the notice 
will be furnished to the Office of 
Inspector General. The notice will state 

that debarment is being considered; the 
reason(s) for the proposed debarment; 
the anticipated period of debarment and 
the proposed effective date; and, within 
30 days of receipt of the notice, the 
supplier may submit, in person or in 
writing, or through a representative, 
information and argument in opposition 
to the proposed debarment. In the event 
a supplier does not submit information 
or argument in opposition to the 
proposed debarment to the vice 
president, Supply Management, within 
the time allowed, the debarment will 
become final with no further review or 
appeal. 

(2) If the proposed debarment is based 
on a conviction or civil judgment, the 
vice president, Supply Management, 
may decide whether debarment is 
merited based on the conviction or 
judgment, including any information 
received from the supplier. If the 
debarment is based on other 
circumstances or if there are questions 
regarding material facts, the vice 
president, Supply Management, may 
seek additional information from the 
supplier and/or other persons, and may 
request the Judicial Officer to hold a 
fact-finding hearing on such matters. 
The hearing will be governed by rules 
of procedure promulgated by the 
Judicial Officer. The vice president, 
Supply Management, may reject any 
findings of fact, in whole or in part, 
when they are clearly erroneous. 

(3) When the vice president, Supply 
Management, proposes to debar a 
supplier already debarred by another 
government agency for a period 
concurrent with such debarment, the 
debarment proceedings before the Postal 
Service may be based entirely upon the 
record of evidence, facts, and 
proceedings before the other agency, 
upon any additional facts the Postal 
Service deems relevant, or on the 
decision of another government agency. 
In such cases, the findings of facts by 
another other government agency may 
be considered as established, but, 
within 30 days of the notice of proposed 
debarment, the supplier may submit, in 
person or in writing, or through a 
representative, any additional facts, 
information, or argument to the vice 
president, Supply Management, and/or 
the Judicial Officer and to explain why 
debarment by the Postal Service should 
not be imposed.

(4) Questions of fact to be resolved by 
a hearing before the Judicial Office will 
be based on the preponderance of the 
evidence. 

(5) After consideration of the 
circumstances and any information and 
argument submitted by the supplier, the 
vice president, Supply Management, in 

consultation with the General Counsel, 
will issue a written decision regarding 
whether the supplier is debarred, and, if 
so, for the period of debarment. The 
decision will be mailed to the supplier 
by Certified Mail, return receipt 
requested. A copy of the decision will 
be furnished to the Office of the 
Inspector General. The decision will be 
final and binding, unless (a) the 
decision was procured by fraud or other 
criminal misconduct or (b) the decision 
was obtained in violation of the 
regulations contained in this part or an 
applicable public law enacted by 
Congress. 

(i) Causes for suspension. The vice 
president, Supply Management, may 
suspend any supplier, including any of 
its affiliates, if: 

(1) The supplier commits, is indicted 
for, or is convicted of fraud or a criminal 
offense incidental to obtaining, 
attempting to obtain, or performing a 
government contract, violates a Federal 
antitrust statute arising out of the 
submission of bids and proposals, or 
commits or engages in embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, receipt of stolen 
property, or any other offense indicating 
a lack of business integrity or business 
honesty or 

(2) If the Postal Service has notified a 
supplier of its proposed debarment 
under this Part. 

(j) Period of suspension. A suspension 
will not exceed 1 year in duration, 
except a suspension may be extended 
for reasonable periods of time beyond 1 
year by the vice president, Supply 
Management. The termination of a 
suspension will not prejudice the Postal 
Service’s position in any debarment 
proceeding. A suspension will be 
superceded by a decision rendered by 
the vice president, Supply Management, 
under paragraph (h)(5) of this section. 

(k) Procedural requirements for 
suspension. (1) The vice president, 
Supply Management, will notify a 
supplier of a suspension or an extension 
of a suspension and the reason(s) for the 
suspension or extension in writing sent 
to the supplier by Certified Mail, return 
receipt requested, within 10 days after 
the effective date of the suspension or 
extension. A copy of the notice will be 
furnished to the Office of the Inspector 
General. 

(2) The notice will state the reason(s) 
for the suspension or extension. 

(3) Within 30 days of notice of 
suspension or an extension, a supplier 
may submit to the vice president, 
Supply Management, in writing, any 
information or reason(s) the supplier 
believes makes a suspension or an 
extension inappropriate, and the vice 
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president, Supply Management, in 
consultation with the General Counsel, 
will consider the supplier’s submission, 
and, in their discretion, may revoke a 
suspension or an extension of a 
suspension. If a suspension or extension 
is revoked, the revocation will be in 
writing and a copy of the revocation 
will be sent to the supplier by Certified 
Mail, return receipt requested. A copy of 
the revocation will be furnished to the 
Office of the Inspector General.

Neva Watson, 
Attorney, Legislative.
[FR Doc. 04–6395 Filed 3–23–04; 8:45 am] 
BILLING CODE 7710–12–U

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[DE 070—1043b; FRL–7639–5] 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Delaware; Amendments to Regulation 
24, Section 10—Aerospace Coatings

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve a 
revision to the State of Delaware State 
Implementation Plan (SIP). The revision 
corrects the definition of the term ‘‘Fire-
Resistant (interior) Coating’’ in 
Delaware’s regulation to control volatile 
organic compound (VOC) emissions 
from aerospace coatings operations. The 
correction to the definition makes it 
consistent with EPA’s Control 
Technique Guideline (CTG) for this 
VOC source category. In the Final Rules 
section of this Federal Register, EPA is 
approving the State’s SIP submittal as a 
direct final rule without prior proposal 
because the Agency views this as a 
noncontroversial submittal and 
anticipates no adverse comments. A 
detailed rationale for the approval is set 
forth in the direct final rule. If no 
adverse comments are received in 
response to this action, no further 
activity is contemplated. If EPA receives 
adverse comments, the direct final rule 
will be withdrawn and all public 
comments received will be addressed in 
a subsequent final rule based on this 
proposed rule. EPA will not institute a 
second comment period. Any parties 
interested in commenting on this action 
should do so at this time.
DATES: Comments must be received in 
writing by April 23, 2004.
ADDRESSES: Comments may be 
submitted either by mail or 

electronically. Written comments 
should be mailed to Makeba Morris, 
Chief, Air Quality Planning Branch, 
Mailcode 3AP21, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Electronic comments should be 
sent either to morris.makeba@epa.gov or 
to http://www.regulations.gov, which is 
an alternative method for submitting 
electronic comments to EPA. To submit 
comments, please follow the detailed 
instructions described in the 
Supplementary Information section. 
Copies of the documents relevant to this 
action are available for public 
inspection during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103; the 
Air and Radiation Docket and 
Information Center, U.S. Environmental 
Protection Agency, 1301 Constitution 
Avenue, NW., Room B108, Washington, 
DC 20460; and Delaware Department of 
Natural Resources & Environmental 
Control, 89 Kings Highway, P.O. Box 
1401, Dover, Delaware 19903.
FOR FURTHER INFORMATION CONTACT: 
Janice Lewis, (215) 814–2185, or by e-
mail at lewis.janice@epa.gov.
SUPPLEMENTARY INFORMATION: For 
further information, please see the 
information provided in the direct final 
action, with the same title, that is 
located in the ‘‘Rules and Regulations’’ 
section of this Federal Register 
publication. 

You may submit comments either 
electronically or by mail. To ensure 
proper receipt by EPA, identify the 
appropriate rulemaking identification 
number DE 070–1043 in the subject line 
on the first page of your comment. 
Please ensure that your comments are 
submitted within the specified comment 
period. Comments received after the 
close of the comment period will be 
marked ‘‘late.’’ EPA is not required to 
consider these late comments. 

1. Electronically. If you submit an 
electronic comment as prescribed 
below, EPA recommends that you 
include your name, mailing address, 
and an e-mail address or other contact 
information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 

will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket. 
If EPA cannot read your comment due 
to technical difficulties and cannot 
contact you for clarification, EPA may 
not be able to consider your comment. 

i. E-mail. Comments may be sent by 
electronic mail (e-mail) to 
morris.makeba@epa.gov, attention 
MD145/‘54–3104. EPA’s e-mail system 
is not an ‘‘anonymous access’’ system. If 
you send an e-mail comment directly 
without going through Regulations.gov, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket.

ii. Regulations.gov. Your use of 
Regulation.gov is an alternative method 
of submitting electronic comments to 
EPA. Go directly to http://
www.regulations.gov, then select 
‘‘Environmental Protection Agency’’ at 
the top of the page and use the ‘‘go’’ 
button. The list of current EPA actions 
available for comment will be listed. 
Please follow the online instructions for 
submitting comments. The system is an 
‘‘anonymous access’’ system, which 
means EPA will not know your identity, 
e-mail address, or other contact 
information unless you provide it in the 
body of your comment. 

iii. Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 
you mail to the mailing address 
identified in the ADDRESSES section of 
this document. These electronic 
submissions will be accepted in 
WordPerfect, Word or ASCII file format. 
Avoid the use of special characters and 
any form of encryption. 

2. By Mail. Written comments should 
be addressed to the EPA Regional office 
listed in the ADDRESSES section of this 
document. 

For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at the EPA Regional Office, as 
EPA receives them and without change, 
unless the comment contains 
copyrighted material, confidential 
business information (CBI), or other 
information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
the official public rulemaking file. The 
entire printed comment, including the 
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copyrighted material, will be available 
at the Regional Office for public 
inspection. 

Submittal of CBI Comments 

Do not submit information that you 
consider to be CBI electronically to EPA. 
You may claim information that you 
submit to EPA as CBI by marking any 
part or all of that information as CBI (if 
you submit CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
as CBI and then identify electronically 
within the disk or CD ROM the specific 
information that is CBI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR Part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the official 
public regional rulemaking file. If you 
submit the copy that does not contain 
CBI on disk or CD ROM, mark the 
outside of the disk or CD ROM clearly 
that it does not contain CBI. Information 
not marked as CBI will be included in 
the public file and available for public 
inspection without prior notice. If you 
have any questions about CBI or the 
procedures for claiming CBI, please 
consult the person identified in the FOR 
FURTHER INFORMATION CONTACT section. 

Considerations When Preparing 
Comments to EPA 

You may find the following 
suggestions helpful for preparing your 
comments: 

1. Explain your views as clearly as 
possible. 

2. Describe any assumptions that you 
used. 

3. Provide any technical information 
and/or data you used that support your 
views. 

4. If you estimate potential burden or 
costs, explain how you arrived at your 
estimate. 

5. Provide specific examples to 
illustrate your concerns. 

6. Offer alternatives. 
7. Make sure to submit your 

comments by the comment period 
deadline identified. 

8. To ensure proper receipt by EPA, 
identify the appropriate regional file/
rulemaking identification number in the 
subject line on the first page of your 
response. It would also be helpful if you 
provided the name, date, and Federal 
Register citation related to your 
comments.

Dated: March 16, 2004. 
Thomas C. Voltaggio, 
Acting Regional Administrator, Region III.
[FR Doc. 04–6563 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–P

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts 54, 61, and 69

[CC Docket Nos. 00-256 and 96-45; FCC 
04-31] 

Multi-Association Group (MAG) Plan 
for Regulation of Interstate Services of 
Non-Price Cap Incumbent Local 
Exchange Carriers and Interexchange 
Carriers; Federal-State Joint Board on 
Universal Service

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: By this Second Further Notice 
of Proposed Rulemaking (NPRM), the 
Commission initiates an NPRM seeking 
comment on two specific plans that 
propose establishing optional 
alternative regulation mechanisms for 
rate-of-return carriers. In conjunction 
with the consideration of those 
alternative regulation proposals, the 
Commission also seeks comment on 
modifications that would permit a rate-
of-return carrier to adopt an alternative 
regulation plan for some study areas, 
while retaining rate-of-return regulation 
for other of its study areas.
DATES: Comments are due on or before 
April 23, 2004. Written comments by 
the public on the proposed information 
collections are due on or before April 
23, 2004. Reply comments are due on or 
before May 10, 2004. Written reply 
comments by the public on the 
proposed information collections are 
due on or before May 10, 2004. Written 
comments must be submitted by the 
Office of Management and Budget 
(OMB) on the proposed information 
collection(s) on or before May 24, 2004.
ADDRESSES: All filings must be sent to 
the Commission’s Secretary, Marlene H. 
Dortch, Office of the Secretary, Federal 
Communications Commission, Room 
TW–A325, 445 Twelfth Street SW., 
Washington, DC 20554. In addition to 
filing comments with the Secretary, a 
copy of any comments on the 
information collections contained 
herein must be submitted to Judith 
Boley Herman, Federal Communications 
Commission, Room 1–C804, 445 
Twelfth Street SW., Washington, DC 
20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kim A. 

Johnson, OMB Desk Officer, Room 
10236 NEOB, 725 17th Street NW., 
Washington, DC 20503, or via the 
Internet to 
Kim_A._Johnson@omb.eop.gov.
FOR FURTHER INFORMATION CONTACT: 
Douglas Slotten, Wireline Competition 
Bureau, Pricing Policy Division, 202–
418–1572, or Ted Burmeister, Wireline 
Competition Bureau, 
Telecommunications Access Policy 
Division, 202–418–7389. For additional 
information concerning the information 
collection(s) contained in this 
document, contact Judith Boley Herman 
at 202–418–0214, or via the Internet at 
Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Second 
Further Notice of Proposed Rulemaking 
(NPRM) in CC Docket Nos. 96–45 and 
00–256, adopted on February 12, 2004, 
and released on February 26, 2004. The 
complete text of this NPRM is available 
for public inspection Monday through 
Thursday from 8 a.m. to 4:30 p.m. and 
Friday from 8 a.m. to 11:30 a.m. in the 
Commission’s Consumer and 
Governmental Affairs Bureau, Reference 
Information Center, Room CY–A257, 
445 Twelfth Street, SW., Washington, 
DC 20554. The complete text is also 
available on the Commission’s Internet 
site at www.fcc.gov. Alternative formats 
are available to persons with disabilities 
by contacting Brian Millin at 202–418–
7426 or TTY 202–418–7365. The 
complete text of the NPRM may be 
purchased from the Commission’s 
duplicating contractor, Qualex 
International, Room CY–B402, 445 
Twelfth Street, SW., Washington, DC 
20554, telephone 202–863–2893, 
facsimile 202–863–2898, or e-mail at 
qualexint@aol.com.

Synopsis of Notice of Proposed 
Rulemaking 

1. The Commission seeks additional 
comment on incentive regulation and on 
the all-or-nothing rule. CenturyTel, Inc. 
(CenturyTel) and a group of carriers 
(ALLTEL Communications, Inc. 
(ALLTEL), Madison River 
Communications, LLC (Madison River), 
and TDS Telecommunications 
Corporation (TDS)) filed separate 
alternative regulation proposals as ex 
parte filings in response to the 2001 
notice. These two proposals each 
contain a feature that would permit a 
rate-of-return carrier to elect to move 
some, but not all, of its study areas to 
incentive regulation. 

2. CenturyTel proposes a five-year 
plan that would modify the 
Commission’s price cap rules to permit 
rate-of-return carriers to elect a modified 
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form of price cap regulation on a study 
area basis. The plan would eliminate the 
all-or-nothing rules contained in 
§ 61.41(c)(2) and (3) so that rate-of-
return carriers that acquire price cap 
exchanges need not convert to price 
caps at the holding company level. 
CenturyTel also proposes that the 
Commission eliminate § 61.41(b) so that 
rate-of-return carriers can elect price cap 
regulation on a study area basis.

3. Under CenturyTel’s proposal, 
average traffic-sensitive (ATS) target 
rates would be established. These target 
traffic-sensitive rates in electing study 
areas would depend on line density at 
the holding company level, excluding 
lines acquired from mandatory price cap 
carriers. The plan would set the target 
rates at the lesser of: (1) $0.0125 per 
minute, or the actual rate for carriers 
with a line density of less than 15 lines 
per square mile; or (2) $0.0095 per 
minute, or the actual rate for carriers 
with a line density of at least 15, but 
less than 19, lines per square mile; or (3) 
the current levels up to a maximum 
ATS rate of $0.0095 per minute for 
carriers with a line density higher than 
19 lines per square mile for carriers 
newly electing the plan. CenturyTel 
would have the Commission set the 
productivity factor, or X-Factor, at GDP–
PI for carriers electing price caps under 
this plan. The plan would contain a 
low-end adjustment set at 10.25 percent 
to ensure reasonable earnings 
opportunities. Finally, the CenturyTel 
plan would permit a rate-of-return 
carrier to elect price caps for some study 
areas and remove those study areas from 
the National Exchange Carrier 
Association (NECA) pools, while 
leaving its other study areas in the 
NECA pools subject to rate-of-return 
regulation. CenturyTel proposes that 
rate-of-return carriers be able to choose 
alternative regulation at any annual or 
semi-annual tariff filing to be effective 
for the remainder of the five-year plan. 

4. CenturyTel’s plan would permit an 
electing rate-of-return carrier to move its 
rate to a target rate on a revenue-neutral 
basis by allowing a rate-of-return carrier 
to recover the difference between the 
target rate and its existing revenue 
requirement through an ATS additive to 
ICLS; the plan would freeze the ATS 
additive on a study area basis for the 
duration of the plan. The plan would 
also freeze Interstate Common Line 
Support (ICLS) and Long Term Support 
(LTS) on a per-line basis for electing 
carriers for the plan’s duration, as well 
as freezing Local Switching Support 
(LSS) on a study area basis for the plan’s 
duration. The $650 million fund of 
interstate CALLS support would not be 
available to the new price cap carriers. 

High-cost loop support would be frozen 
on a per-line basis, subject to 
adjustment for GDP–CPI. 

5. The Rate-of-Return Carrier Tariff 
Option, filed by AllTel, Madison River, 
and TDS, would extend the current 
§ 61.39 small carrier tariff option to all 
rate-of-return carriers, not just those 
serving 50,000 or fewer lines. Under this 
option, electing rate-of-return carriers 
would file tariffs for a two-year period, 
with rates based on historical costs and 
demand. Initial traffic-sensitive rates 
would be established using costs and 
demand for the previous calendar year, 
while rates for succeeding tariff periods 
would be based on the actual costs and 
demand of the two preceding years. 
Thus, efficiencies achieved during the 
two-year tariff period would not be 
reflected in the form of rates until the 
next two-year tariff period. Electing rate-
of-return carriers would develop 
Subscriber Line Charges (SLCs) and 
other end user charges based on 
historical costs, just as they do for 
traffic-sensitive charges. 

6. The Rate-of-Return Carrier Tariff 
Option would initially establish per-
line, common line support at the 
historical level of costs recovered 
through universal service divided by the 
historical level of access lines. 
Specifically, the historical interstate 
common line revenue requirement, 
including line port and Transport 
Interconnection Charge (TIC) 
reallocations, would be reduced by SLC 
revenues, the Special Access Surcharge, 
the Line Port Costs in Excess of Basic 
Analog Service, and universal service 
funding assessments recovered from end 
users. The proposal would reassess the 
level of support every two years, based 
on the cost and demand levels during 
the previous two-year period. Finally, 
the proposal would not alter the manner 
in which LSS and high-cost loop 
support is calculated or obtained. 

7. With the NPRM, the Commission 
takes a more focused look at the issues 
surrounding alternative regulation plans 
for rate-of-return carriers based on the 
two proposals presented to the 
Commission. In conjunction with that 
review, the Commission addresses the 
issues surrounding the retention or 
modification of the all-or-nothing rule 
as it relates to the ability of rate-of-
return carriers to elect to adopt an 
alternative regulation plan for only 
some of its study areas. The 
Commission builds upon the record of 
its earlier notice as it proceeds with its 
evaluation of alternative regulation 
opportunities and the all-or-nothing 
rule. 

8. The two plans each are premised 
on a carriers ability to elect alternative 

regulation on a study area basis, rather 
than at the holding company level, and 
thus are dependent on modification of 
the all-or-nothing rule. The Commission 
tentatively concludes that any 
alternative regulation plan it adopts will 
be optional on the part of the rate-of-
return carrier and will permit a rate-of-
return carrier to elect participation in 
the alternative plan by study area. The 
Commissions experience over the years 
in attempting to develop incentive 
regulation for smaller companies has led 
it to the view that it would not be 
possible to devise a plan suitable for 
mandatory imposition on all rate-of-
return carriers. Likewise, it appears that 
most rate-of-return holding company 
groups are composed of very diverse 
operating companies, and that such 
companies will not be able to elect 
incentive regulation if they must do it 
on an all-or-nothing basis. The 
Commission seeks comment on these 
tentative conclusions, but asks that 
parties evaluate the plans as though 
they were going to be implemented on 
a study-area basis. 

9. The Commission invites parties to 
comment on the two alternative 
regulation proposals in the record and 
asks whether one, both, or neither of the 
plans should be available. Parties may 
propose modifications to the two 
proposals. In doing so, they should be 
guided by the general inquiries that the 
Commission made in the 2001 MAG 
NPRM with respect to the evaluation of 
both alternative plans and the 
modification of the all-or-nothing rule. 
The Commission also asks parties to 
address the implications of CenturyTels 
proposed five-year time frame on the 
resolution of long-term access issues 
raised in the intercarrier compensation 
proceeding. 

10. The CenturyTel plan essentially 
freezes access rates by proposing a 
productivity factor equal to GDP–PI, 
while the Rate-of-Return Carrier Tariff 
Option would adjust rates every two 
years to reflect any efficiency gains. The 
Commission invites parties to comment 
on whether these proposals would 
produce rates that would be just and 
reasonable, as required by section 201(b) 
of the Act, and not unreasonably 
discriminatory, as required by section 
202(a) of the Act. Parties are asked to 
address whether the CenturyTel plan 
should contain a productivity factor 
other than GDP–PI. Parties proposing 
such productivity factors are asked to 
explain in detail how such factors can 
be accurately calculated for the diverse 
group of carriers currently subject to 
rate-of-return regulation. The use of 
GDP–PI would mean that lower traffic-
sensitive rates resulting from traffic 
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growth would no longer occur as they 
would under rate-of-return regulation. 
Parties should address whether, as an 
alternative approach to an X-Factor, a G-
factor should be used. A G-factor would 
adjust the rate cap for rates of traffic-
sensitive services based on the rate of 
growth of the relevant traffic-sensitive 
measure, e.g., minutes. If so, should it 
be set based on historical data, or based 
on projections for the next tariff period? 
Alternatively, should the CenturyTel 
plan include a sharing mechanism if a 
productivity factor higher than that 
proposed, or a G-factor, is not adopted? 
Parties should address the need for, and 
level of, a low-end adjustment factor 
and how its level should be set in 
relation to any productivity factor, G-
factor, or sharing requirement that might 
be adopted. Finally, the Commission 
invites parties to discuss the 
implications for the Commissions goals 
if CenturyTel were the only carrier to 
elect its proposed form of alternative 
regulation.

11. Parties are also invited to 
comment on the effect that each plan 
will have on the incentives of electing 
rate-of-return carriers to invest in, and 
maintain, their exchange access 
facilities and to ensure that service 
quality is not degraded. The 
Commission asks parties to evaluate the 
differences between the two plans on 
this score and to address what 
additional steps, if any, would be 
necessary to ensure that service quality 
does not decline in the face of any 
incentive to increase profits. The 
Commission also asks parties to address 
the effects that the option to elect by 
study area and at a time of the rate-of-
return carriers choosing would have on 
these investment and service quality 
considerations. 

12. Parties should also address the 
universal service aspects of the two 
plans. To what extent is either the 
CenturyTel plan or the Rate-of-Return 
Carrier Tariff Option likely to increase 
the size of the universal service fund, 
and how would support levels change 
over time? What effect, if any, would 
adoption of either plan have on the 
overall sustainability of universal 
service? What incentives would be 
created if, as CenturyTel proposes, high-
cost loop support is fixed on a per-line 
basis and grows by GDP–PI, without 
regard to investment in loop facilities? 
With respect to either proposal, 
commenters should provide a detailed 
explanation as to how support should 
be calculated and the administrative 
burdens entailed. Commenters should 
also address how the proposal would 
serve the principles of section 254 of the 
Act. 

13. The Commission tentatively 
concludes that the opportunity to elect 
alternative regulation on a study area 
basis should be available only to 
holding company groups in which all 
non-average schedule companies file 
their own cost-based tariffs. The 
Commission is especially concerned 
about the ability of any NECA internal 
process, or formula, to insulate the 
remaining pool members from the risk 
that may be introduced by a carriers 
adoption of an alternative regulation 
plan. It will also be important to 
consider the extent to which pool 
participation makes cost shifting more 
difficult to detect. Parties should also 
address what modifications in tariff cost 
support rules and/or reporting 
requirements would be necessary under 
two scenarios: (1) The Commission were 
to require holding companies electing 
alternative regulation to remove all 
study areas from the NECA pools, and 
(2) the Commission were to permit some 
or all study areas of rate-of-return 
carriers electing alternative regulation to 
participate in the NECA pools. 

14. The Commission tentatively 
concludes that existing accounting and 
regulatory processes should permit 
parties and the Commission to detect 
cost shifting by the rate-of-return 
carriers that file cost-based access 
tariffs. Interexchange carriers (IXCs) and 
competitors argue that the incentive for 
rate-of-return carriers to shift costs 
continues to exist and that existing 
processes are inadequate to check such 
cost shifting. The Commission notes 
that this debate has been joined in very 
general terms, with little in the way of 
specific detail. The Commission asks 
parties to identify the most significant 
means by which a rate-of-return carrier 
could shift costs from a study area 
electing an alternative regulation plan to 
a study area subject to rate-of-return 
regulation. Parties should also describe 
why existing procedures will, or will 
not, permit the cost shift to be identified 
and quantified. To the extent parties 
argue that existing processes are 
inadequate, the Commission invites 
them to identify with specificity what 
additional reporting or regulatory 
procedures would allow the parties and 
the Commission to identify and quantify 
cost shifts. 

15. The debate over incentive 
regulation is often clouded by 
uncertainty as to whether the CALLS 
plan contemplated that additional study 
areas would enter that plan during its 
five-year term. Three years have passed 
and no rate-of-return carrier has sought 
entry. To eliminate the uncertainty, the 
Commission tentatively concludes that 
the CALLS plan was not designed to be 

open to new carriers or study areas. The 
CALLS plan began as a voluntarily 
negotiated agreement among price cap 
carriers and certain IXCs that addressed 
pricing and universal service concerns 
as a package, without consideration of 
possible participation by carriers that 
were then under rate-of-return 
regulation. That CALLS was not 
intended to accommodate additional 
entry is most clearly indicated by the 
fact that in adopting the plan, the 
Commission made no provision for how 
the universal service component of the 
CALLS plan would address future 
expansion to new carriers. The 
Commission therefore believes the rules 
should be amended to clarify that new 
carriers or carrier study areas may not 
elect this plan. The Commission invites 
parties to comment on this tentative 
conclusion. 

16. The Commission also tentatively 
concludes that, whatever final rule it 
adopts with respect to the election of 
alternative regulation on a study area 
basis, that rule should also apply when 
carriers under different regulatory plans 
come together by merger or acquisition. 
This would include those cases in 
which a price cap carrier acquired a 
rate-of-return study area, but could not 
bring it into the CALLS plan, if the 
Commission adopts its tentative 
conclusion in the previous paragraph. 
Thus, if the Commission were to permit 
rate-of-return carriers to elect alternative 
regulation by study area, the current 
ALLTEL/Aliant, Verizon/PRTC, and 
Valor/Kerrville waivers of the all-or-
nothing rule would no longer be 
necessary. Under this tentative 
conclusion, affected carriers would 
continue to receive universal service 
support through the preexisting support 
mechanism(s). The Commission seeks 
comment on this tentative conclusion. 
Parties opposing this approach should 
indicate how they would harmonize the 
interrelated considerations arising from 
mergers or acquisitions between carriers 
subject to different regulatory regimes.

Procedural Matters 

Ex Parte Requirements 
17. This proceeding will continue to 

be governed by ‘‘permit-but-disclose’’ ex 
parte procedures that are applicable to 
non-restricted proceedings under 47 
CFR 1.1206. Parties making oral ex parte 
presentations are reminded that 
memoranda summarizing the 
presentation must contain a summary of 
the substance of the presentation and 
not merely a listing of the subjects 
discussed. More than a one- or two-
sentence description of the views and 
arguments presented generally is 
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required. See 47 CFR 1.1206(b)(2). Other 
rules pertaining to oral and written 
presentations are set forth in § 1.1206(b) 
as well. Interested parties are to file any 
written ex parte presentations in this 
proceeding with the Commission’s 
Secretary, Marlene H. Dortch, 445 12th 
Street, SW., TW–B204, Washington, DC 
20554, and serve with one copy: Pricing 
Policy Division, Wireline Competition 
Bureau, 445 12th Street, SW., Room 5–
A452, Washington, DC 20554, Attn: 
Douglas Slotten. Parties shall also serve 
with one copy: Qualex International, 
Portals II, 445 12th Street, SW., Room 
CY–B402, Washington, DC 20554, (202) 
863–2893, qualexint@aol.com.

Paperwork Reduction Act Analysis 
18. The NPRM contains either a 

proposed or modified information 
collection. As part of the continuing 
effort to reduce paperwork burdens, the 
Commission invites the general public 
and the OMB to comment on the 
information collections contained in 
this NPRM, as required by the 
Paperwork Reduction Act of 1995, 44 
U.S.C. 3501 et seq. Public and agency 
comments are due at the same time as 
other comments on this NPRM; OMB 
comments are due 60 days from the date 
of publication of this NPRM in the 
Federal Register. Comments should 
address: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Commission, including 
whether the information shall have 
practical utility; (2) the accuracy of the 
Commission’s burden estimates; (3) 
ways to enhance the quality, utility, and 
clarity of the information collected; and 
(4) ways to minimize the burden of the 
collection of information on the 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Initial Regulatory Flexibility Act 
Analysis 

19. The Regulatory Flexibility Act of 
1980, as amended (RFA), requires that 
an initial regulatory flexibility analysis 
be prepared for notice-and-comment 
rule making proceedings, unless the 
agency certifies that ‘‘the rule will not, 
if promulgated, have a significant 
economic impact on a substantial 
number of small entities.’’ The RFA 
generally defines the term ‘‘small 
entity’’ as having the same meaning as 
the terms ‘‘small business,’’ ‘‘small 
organization,’’ and ‘‘small governmental 
jurisdiction.’’ In addition, the term 
‘‘small business’’ has the same meaning 
as the term ‘‘small business concern’’ 
under the Small Business Act. A ‘‘small 
business concern’’ is one which: (1) Is 

independently owned and operated; (2) 
is not dominant in its field of operation; 
and (3) satisfies any additional criteria 
established by the SBA. 

20. As required by the RFA, the 
Commission has prepared this IRFA of 
the possible significant economic 
impact on a substantial number of small 
entities by the policies and rules 
proposed in this NPRM. Written public 
comments are requested on this IRFA. 
Comments must be identified as 
responses to the IRFA and must be filed 
by the deadlines for comments on the 
NPRM. 

Need for, and Objectives of, the 
Proposed Rules 

21. The Commission continues to 
explore means of providing incentives 
for smaller telephone companies to 
become more efficient and innovative in 
ways that benefit both rate-of-return 
carriers and their customers. The NPRM 
seeks additional comment on two 
alternative incentive regulation 
proposals for all rate-of-return carriers, 
and on the closely related all-or-nothing 
rule. 

22. The alternative incentive 
regulation plans were filed by 
CenturyTel (the CenturyTel Plan) and 
by ALLTEL, Madison River and TDS 
(the Rate-of-Return Carrier Tariff 
Option). The CenturyTel Plan proposes 
to lower traffic-sensitive charges, 
according to participation on a study 
area-by-study area basis, to target rates 
based on specific average traffic-
sensitive target rates determined by line 
density. The CenturyTel Plan would 
apply an X-Factor equal to GDP–PI. The 
CenturyTel Plan would convert 
universal service support to per-line 
amounts, with ICLS and LSS being 
frozen for the five-year duration of the 
proposed plan and high-cost loop 
support being frozen subject to 
adjustment for GDP–CPI. Finally, 
CenturyTel proposes that carriers 
should be allowed to take certain study 
areas out of the NECA pools and into 
alternative regulation, while leaving 
other study areas in the pools, subject to 
rate-of-return regulation. The Rate-of-
Return Carrier Tariff Option would 
allow all rate-of-return carriers (not just 
those serving 50,000 or fewer lines) to 
elect to adopt a revised § 61.39 approach 
under which they would file access 
tariffs every two years based on the 
previous two years’ historical cost and 
demand data. The Rate-of-Return Carrier 
Tariff Option would provide a 
participating company with a per-line 
ICLS based on two years of historical 
data. Finally, both plans would make 
participation in the alternative 

regulation plan optional, and would 
allow election by study area. 

23. The NPRM tentatively concludes 
that any alternative regulation plan that 
the Commission may adopt should be 
optional on the part of the rate-of-return 
carrier, with participation through 
election on a study area basis. 
Additionally, such participation should 
be available only to holding company 
groups in which all non-average 
schedule companies file their own cost-
based tariffs. Among the issues on 
which the NPRM seeks comment are 
whether the two plans will produce 
rates that are just and reasonable and 
not unreasonably discriminatory for all 
entities, including small entities. The 
NPRM also asks whether the CenturyTel 
Plan should contain a productivity 
factor other than GDP–PI, whether a G-
factor should be used as an alternative 
approach to an X-factor, and whether it 
should be based on historical data or on 
projections for the next tariff period. In 
addition, the NPRM asks about the effect 
each plan will have on rate-of-return 
carriers’ investment and maintenance of 
their exchange access facilities, whether 
service quality will be degraded, and 
whether the universal service fund will 
be increased. 

24. The NPRM also tentatively 
concludes that existing accounting and 
regulatory processes should equip 
parties and the Commission to detect 
cost-shifting by the rate-of-return 
carriers that file cost-based access 
tariffs. Nonetheless, the Commission 
asks commenters to identify the ways 
that a rate-of-return carrier could shift 
costs from a study area electing an 
alternative regulation plan to a study 
area subject to rate-of-return regulation. 
The Commission also asks commenters 
to identify what additional reporting or 
regulatory procedures would help detect 
and prevent such cost shifting. The 
NPRM tentatively concludes that the 
rules should be amended to indicate 
that new carriers or carrier study areas 
may not elect the CALLS plan because 
it was not designed to be open to new 
carriers or study areas. Finally, the 
Commission also tentatively concludes 
that the option to elect alternative 
regulation on a study area basis, if 
adopted, should also be available when 
carriers under different regulatory plans 
come together by merger or acquisition. 

Legal Basis 

25. This rulemaking action is 
supported by sections 4(i), 4(j), 201–205, 
254, and 403 of the Communications 
Act of 1934, as amended. 
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Description and Estimate of the Number 
of Small Entities to Which the Notice 
Will Apply

26. The RFA directs agencies to 
provide a description of, and, where 
feasible, an estimate of the number of 
small entities that may be affected by 
the rules proposed herein. In this 
section, the Commission further 
describes and estimates the number of 
small entity licensees and regulatees 
that may also be directly affected by 
proposals contained in this NPRM. The 
most reliable source of information 
regarding the total numbers of certain 
common carrier and related providers 
nationwide, as well as the number of 
commercial wireless entities, appears to 
be the data that the Commission 
publishes in its Trends in Telephone 
Service report. The SBA has developed 
small business size standards for 
wireline and wireless small businesses 
within the three commercial census 
categories of Wired 
Telecommunications Carriers, Paging, 
and Cellular and Other Wireless 
Telecommunications. Under these 
categories, a business is small if it has 
1,500 or fewer employees. Below, using 
the above size standards and others, the 
commission discusses the total 
estimated numbers of small businesses 
that might be affected by its actions. 

27. The commission includes small 
incumbent LECs in this present RFA 
analysis. As noted above, a ‘‘small 
business’’ under the RFA is one that, 
inter alia, meets the pertinent small 
business size standard (e.g., a wired 
telecommunications carrier having 
1,500 or fewer employees), and ‘‘is not 
dominant in its field of operation.’’ The 
SBA’s Office of Advocacy contends that, 
for RFA purposes, small incumbent 
LECs are not dominant in their field of 
operation because any such dominance 
is not ‘‘national’’ in scope. The 
Commission therefore includes small 
incumbent LECs in this RFA analysis, 
although it emphasizes that this RFA 
action has no effect on Commission 
analyses and determinations in other, 
non-RFA contexts. 

28. Wired Telecommunications 
Carriers. The SBA has developed a 
small business size standard for Wired 
Telecommunications Carriers, which 
consists of all such companies having 
1,500 or fewer employees. According to 
Census Bureau data for 1997, there were 
2,225 firms in this category, total, that 
operated for the entire year. Of this 
total, 2,201 firms had employment of 
999 or fewer employees, and an 
additional 24 firms had employment of 
1,000 employees or more. Thus, under 

this size standard, the majority of firms 
can be considered small. 

29. Incumbent Local Exchange 
Carriers (LECs). Neither the Commission 
nor the SBA has developed a size 
standard for small businesses 
specifically applicable to incumbent 
local exchange services. The closest 
applicable size standard under SBA 
rules is for Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 1,337 carriers 
reported that they were engaged in the 
provision of local exchange services. Of 
these 1,337 carriers, an estimated 1,032 
have 1,500 or fewer employees and 305 
have more than 1,500 employees. 
Consequently, the Commission 
estimates that most providers of 
incumbent local exchange service are 
small businesses that may be affected by 
the proposed rules and policies. 

30. Competitive Local Exchange 
Carriers (CLECs), Competitive Access 
Providers (CAPs), and ‘‘Other Local 
Exchange Carriers.’’ Neither the 
Commission nor the SBA has developed 
a size standard for small businesses 
specifically applicable to providers of 
competitive exchange services or to 
competitive access providers or to 
‘‘Other Local Exchange Carriers,’’ all of 
which are discrete categories under 
which TRS data are collected. The 
closest applicable size standard under 
SBA rules is for Wired 
Telecommunications Carriers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 609 
companies reported that they were 
engaged in the provision of either 
competitive access provider services or 
competitive local exchange carrier 
services. Of these 609 companies, an 
estimated 458 have 1,500 or fewer 
employees and 151 have more than 
1,500 employees. In addition, 35 
carriers reported that they were ‘‘Other 
Local Service Providers.’’ Of the 35 
‘‘Other Local Service Providers,’’ an 
estimated 34 have 1,500 or fewer 
employees and one has more than 1,500 
employees. Consequently, the 
Commission estimates that most 
providers of competitive local exchange 
service, competitive access providers, 
and ‘‘Other Local Exchange Carriers’’ 
are small entities that may be affected 
by the proposed rules and policies. 

31. Interexchange Carriers (IXCs). 
Neither the Commission nor the SBA 
has developed a size standard for small 
businesses specifically applicable to 
interexchange services. The closest 
applicable size standard under SBA 
rules is for Wired Telecommunications 

Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 261 companies 
reported that their primary 
telecommunications service activity was 
the provision of interexchange services. 
Of these 261 companies, an estimated 
223 have 1,500 or fewer employees and 
38 have more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of 
interexchange service providers are 
small entities that may be affected by 
the proposed rules and policies. 

32. Operator Service Providers (OSPs). 
Neither the Commission nor the SBA 
has developed a size standard for small 
businesses specifically applicable to 
operator service providers. The closest 
applicable size standard under SBA 
rules is for Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 23 companies 
reported that they were engaged in the 
provision of operator services. Of these 
23 companies, an estimated 22 have 
1,500 or fewer employees and one has 
more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of operator 
service providers are small entities that 
may be affected by the proposed rules 
and policies.

33. Payphone Service Providers 
(PSPs). Neither the Commission nor the 
SBA has developed a size standard for 
small businesses specifically applicable 
to payphone service providers. The 
closest applicable size standard under 
SBA rules is for Wired 
Telecommunications Carriers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 761 
companies reported that they were 
engaged in the provision of payphone 
services. Of these 761 companies, an 
estimated 757 have 1,500 or fewer 
employees and four have more than 
1,500 employees. Consequently, the 
Commission estimates that the majority 
of payphone service providers are small 
entities that may be affected by the 
proposed rules and policies. 

34. Prepaid Calling Card Providers. 
The SBA has developed a size standard 
for a small business within the category 
of Telecommunications Resellers. Under 
that SBA size standard, such a business 
is small if it has 1,500 or fewer 
employees. According to Commission 
data, 37 companies reported that they 
were engaged in the provision of 
prepaid calling cards. Of these 37 
companies, an estimated 36 have 1,500 
or fewer employees and one has more 
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than 1,500 employees. Consequently, 
the Commission estimates that the 
majority of prepaid calling card 
providers are small entities that may be 
affected by the proposed rules and 
policies. 

35. Other Toll Carriers. Neither the 
Commission nor the SBA has developed 
a size standard for small businesses 
specifically applicable to ‘‘Other Toll 
Carriers.’’ This category includes toll 
carriers that do not fall within the 
categories of interexchange carriers, 
operator service providers, prepaid 
calling card providers, satellite service 
carriers, or toll resellers. The closest 
applicable size standard under SBA 
rules is for Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission’s data, 92 companies 
reported that their primary 
telecommunications service activity was 
the provision of other toll carriage. Of 
these 92 companies, an estimated 82 
have 1,500 or fewer employees and ten 
have more than 1,500 employees. 
Consequently, the Commission 
estimates that most ‘‘Other Toll 
Carriers’’ are small entities that may be 
affected by the proposed rules and 
policies. 

36. Paging. The SBA has developed a 
small business size standard for Paging, 
which consists of all such firms having 
1,500 or fewer employees. According to 
Census Bureau data for 1997, in this 
category there was a total of 1,320 firms 
that operated for the entire year. Of this 
total, 1,303 firms had employment of 
999 or fewer employees, and an 
additional seventeen firms had 
employment of 1,000 employees or 
more. Thus, under this size standard, 
the majority of firms can be considered 
small. 

37. Cellular and Other Wireless 
Telecommunications. The SBA has 
developed a small business size 
standard for Cellular and Other Wireless 
Telecommunication, which consists of 
all such firms having 1,500 or fewer 
employees. According to Census Bureau 
data for 1997, in this category there was 
a total of 977 firms that operated for the 
entire year. Of this total, 965 firms had 
employment of 999 or fewer employees, 
and an additional twelve firms had 
employment of 1,000 employees or 
more. Thus, under this size standard, 
the majority of firms can be considered 
small. 

38. Broadband Personal 
Communications Service. The 
broadband Personal Communications 
Service (PCS) spectrum is divided into 
six frequency blocks designated A 
through F, and the Commission has held 

auctions for each block. The 
Commission defined ‘‘small entity’’ for 
Blocks C and F as an entity that has 
average gross revenues of $40 million or 
less in the three previous calendar 
years. For Block F, an additional 
classification for ‘‘very small business’’ 
was added and is defined as an entity 
that, together with its affiliates, has 
average gross revenues of not more than 
$15 million for the preceding three 
calendar years.’’ These standards 
defining ‘‘small entity’’ in the context of 
broadband PCS auctions have been 
approved by the SBA. No small 
businesses, within the SBA-approved 
small business size standards bid 
successfully for licenses in Blocks A 
and B. There were 90 winning bidders 
that qualified as small entities in the 
Block C auctions. A total of 93 small 
and very small business bidders won 
approximately 40 percent of the 1,479 
licenses for Blocks D, E, and F. On 
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block 
licenses. There were 48 small business 
winning bidders. On January 26, 2001, 
the Commission completed the auction 
of 422 C and F Broadband PCS licenses 
in Auction No. 35. Of the 35 winning 
bidders in this auction, 29 qualified as 
‘‘small’’ or ‘‘very small’’ businesses. 
Based on this information, the 
Commission concludes that the number 
of small broadband PCS licenses will 
include the 90 winning C Block bidders, 
the 93 qualifying bidders in the D, E, 
and F Block auctions, the 48 winning 
bidders in the 1999 re-auction, and the 
29 winning bidders in the 2001 re-
auction, for a total of 260 small entity 
broadband PCS providers, as defined by 
the SBA small business size standards 
and the Commission’s auction rules. 
The Commission notes that, as a general 
matter, the number of winning bidders 
that qualify as small businesses at the 
close of an auction does not necessarily 
represent the number of small 
businesses currently in service. Also, 
the Commission does not generally track 
subsequent business size unless, in the 
context of assignments or transfers, 
unjust enrichment issues are implicated.

39. Narrowband Personal 
Communications Services. To date, two 
auctions of narrowband personal 
communications services (PCS) licenses 
have been conducted. For purposes of 
the two auctions that have already been 
held, ‘‘small businesses’’ were entities 
with average gross revenues for the prior 
three calendar years of $40 million or 
less. Through these auctions, the 
Commission has awarded a total of 41 
licenses, out of which 11 were obtained 
by small businesses. To ensure 

meaningful participation of small 
business entities in future auctions, the 
Commission has adopted a two-tiered 
small business size standard in the 
Narrowband PCS Second Report and 
Order. A ‘‘small business’’ is an entity 
that, together with affiliates and 
controlling interests, has average gross 
revenues for the three preceding years of 
not more than $40 million. A ‘‘very 
small business’’ is an entity that, 
together with affiliates and controlling 
interests, has average gross revenues for 
the three preceding years of not more 
than $15 million. The SBA has 
approved these small business size 
standards. In the future, the 
Commission will auction 459 licenses to 
serve Metropolitan Trading Areas 
(MTAs) and 408 response channel 
licenses. There is also one megahertz of 
narrowband PCS spectrum that has been 
held in reserve and that the Commission 
has not yet decided to release for 
licensing. The Commission cannot 
predict accurately the number of 
licenses that will be awarded to small 
entities in future actions. However, four 
of the 16 winning bidders in the two 
previous narrowband PCS auctions were 
small businesses, as that term was 
defined under the Commission’s Rules. 
The Commission assumes, for purposes 
of this analysis, that a large portion of 
the remaining narrowband PCS licenses 
will be awarded to small entities. The 
Commission also assumes that at least 
some small businesses will acquire 
narrowband PCS licenses by means of 
the Commission’s partitioning and 
disaggregation rules. 

40. 220 MHz Radio Service—Phase I 
Licensees. The 220 MHz service has 
both Phase I and Phase II licenses. Phase 
I licensing was conducted by lotteries in 
1992 and 1993. There are approximately 
1,515 such non-nationwide licensees 
and four nationwide licensees currently 
authorized to operate in the 220 MHz 
band. The Commission has not 
developed a small business size 
standard for small entities specifically 
applicable to such incumbent 220 MHz 
Phase I licensees. To estimate the 
number of such licensees that are small 
businesses, the Commission applies the 
small business size standard under the 
SBA rules applicable to ‘‘Cellular and 
Other Wireless Telecommunications’’ 
companies. This standard provides that 
such a company is small if it employs 
no more than 1,500 persons. According 
to Census Bureau data for 1997, there 
were 977 firms in this category, that 
operated for the entire year. Of this 
total, 965 firms had employment of 999 
or fewer employees, and an additional 
12 firms had employment of 1,000 
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employees or more. If this general ratio 
continues in the context of Phase I 220 
MHz licensees, the Commission 
estimates that nearly all such licensees 
are small businesses under the SBA’s 
small business size standard. 

41. 220 MHz Radio Service—Phase II 
Licensees. The 220 MHz service has 
both Phase I and Phase II licenses. The 
Phase II 220 MHz service is a new 
service, and is subject to spectrum 
auctions. In the 220 MHz Third Report 
and Order, the Commission adopted a 
small business size standard for ‘‘small’’ 
and ‘‘very small’’ businesses for 
purposes of determining their eligibility 
for special provisions such as bidding 
credits and installment payments. This 
small business size standard indicates 
that a ‘‘small business’’ is an entity that, 
together with its affiliates and 
controlling principals, has average gross 
revenues not exceeding $15 million for 
the preceding three years. A ‘‘very small 
business’’ is an entity that, together with 
its affiliates and controlling principals, 
has average gross revenues that do not 
exceed $3 million for the preceding 
three years. The SBA has approved 
these small business size standards. 
Auctions of Phase II licenses 
commenced on September 15, 1998, and 
closed on October 22, 1998. In the first 
auction, 908 licenses were auctioned in 
three different-sized geographic areas: 
Three nationwide licenses, 30 Regional 
Economic Area Group (EAG) Licenses, 
and 875 Economic Area (EA) Licenses. 
Of the 908 licenses auctioned, 693 were 
sold. Thirty-nine small businesses won 
licenses in the first 220 MHz auction. 
The second auction included 225 
licenses: 216 EA licenses and 9 EAG 
licenses. Fourteen companies claiming 
small business status won 158 licenses. 

42. 800 MHz and 900 MHz 
Specialized Mobile Radio Licenses. The 
Commission awards ‘‘small entity’’ and 
‘‘very small entity’’ bidding credits in 
auctions for Specialized Mobile Radio 
(SMR) geographic area licenses in the 
900 MHz bands to firms that had 
revenues of no more than $15 million in 
each of the three previous calendar 
years, or that had revenues of no more 
than $3 million in each of the previous 
calendar years. The SBA has approved 
these size standards. The Commission 
awards ‘‘small entity’’ and ‘‘very small 
entity’’ bidding credits in auctions for 
Specialized Mobile Radio (SMR) 
geographic area licenses in the 800 MHz 
bands to firms that had revenues of no 
more than $40 million in each of the 
three previous calendar years, or that 
had revenues of no more than $15 
million in each of the previous calendar 
years. These bidding credits apply to 
SMR providers in the 800 MHz and 900 

MHz bands that either hold geographic 
area licenses or have obtained extended 
implementation authorizations. The 
Commission does not know how many 
firms provide 800 MHz or 900 MHz 
geographic area SMR service pursuant 
to extended implementation 
authorizations, nor how many of these 
providers have annual revenues of no 
more than $15 million. One firm has 
over $15 million in revenues. The 
Commission assumes, for purposes here, 
that all of the remaining existing 
extended implementation 
authorizations are held by small 
entities, as that term is defined by the 
SBA. The Commission has held 
auctions for geographic area licenses in 
the 800 MHz and 900 MHz SMR bands. 
There were 60 winning bidders that 
qualified as small or very small entities 
in the 900 MHz SMR auctions. Of the 
1,020 licenses won in the 900 MHz 
auction, bidders qualifying as small or 
very small entities won 263 licenses. In 
the 800 MHz auction, 38 of the 524 
licenses won were won by small and 
very small entities. The Commission 
notes that, as a general matter, the 
number of winning bidders that qualify 
as small businesses at the close of an 
auction does not necessarily represent 
the number of small businesses 
currently in service. Also, the 
Commission does not generally track 
subsequent business size unless, in the 
context of assignments or transfers, 
unjust enrichment issues are implicated.

43. Private and Common Carrier 
Paging. In the Paging Third Report and 
Order, the Commission developed a 
small business size standard for ‘‘small 
businesses’’ and ‘‘very small 
businesses’’ for purposes of determining 
their eligibility for special provisions 
such as bidding credits and installment 
payments. A ‘‘small business’’ is an 
entity that, together with its affiliates 
and controlling principals, has average 
gross revenues not exceeding $15 
million for the preceding three years. 
Additionally, a ‘‘very small business’’ is 
an entity that, together with its affiliates 
and controlling principals, has average 
gross revenues that are not more than $3 
million for the preceding three years. 
The SBA has approved these size 
standards. An auction of Metropolitan 
Economic Area licenses commenced on 
February 24, 2000, and closed on March 
2, 2000. Of the 985 licenses auctioned, 
440 were sold. Fifty-seven companies 
claiming small business status won. At 
present, there are approximately 24,000 
Private-Paging site-specific licenses and 
74,000 Common Carrier Paging licenses. 
According to the most recent Trends in 
Telephone Service, 471 carriers reported 

that they were engaged in the provision 
of either paging and messaging services 
or other mobile services. Of those, the 
Commission estimates that 450 are 
small, under the SBA business size 
standard specifying that firms are small 
if they have 1,500 or fewer employees. 

44. 700 MHz Guard Band Licensees. 
In the 700 MHz Guard Band Order, the 
Commission adopted a small business 
size standard for ‘‘small businesses’’ and 
‘‘very small businesses’’ for purposes of 
determining their eligibility for special 
provisions such as bidding credits and 
installment payments. A ‘‘small 
business’’ as an entity that, together 
with its affiliates and controlling 
principals, has average gross revenues 
not exceeding $15 million for the 
preceding three years. Additionally, a 
‘‘very small business’’ is an entity that, 
together with its affiliates and 
controlling principals, has average gross 
revenues that are not more than $3 
million for the preceding three years. 
An auction of 52 Major Economic Area 
(MEA) licenses commenced on 
September 6, 2000, and closed on 
September 21, 2000. Of the 104 licenses 
auctioned, 96 licenses were sold to nine 
bidders. Five of these bidders were 
small businesses that won a total of 26 
licenses. A second auction of 700 MHz 
Guard Band licenses commenced on 
February 13, 2001 and closed on 
February 21, 2001. All eight of the 
licenses auctioned were sold to three 
bidders. One of these bidders was a 
small business that won a total of two 
licenses. 

45. Rural Radiotelephone Service. The 
Commission has not adopted a size 
standard for small businesses specific to 
the Rural Radiotelephone Service. A 
significant subset of the Rural 
Radiotelephone Service is the Basic 
Exchange Telephone Radio System 
(BETRS). The Commission uses the 
SBA’s small business size standard 
applicable to ‘‘Cellular and Other 
Wireless Telecommunications,’’ i.e., an 
entity employing no more than 1,500 
persons. There are approximately 1,000 
licensees in the Rural Radiotelephone 
Service, and the Commission estimates 
that there are 1,000 or fewer small entity 
licensees in the Rural Radiotelephone 
Service that may be affected by the 
proposed rules and policies. 

46. Air-Ground Radiotelephone 
Service. The Commission has not 
adopted a small business size standard 
specific to the Air-Ground 
Radiotelephone Service. The 
Commission will use SBA’s small 
business size standard applicable to 
‘‘Cellular and Other Wireless 
Telecommunications,’’ i.e., an entity 
employing no more than 1,500 persons. 
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There are approximately 100 licensees 
in the Air-Ground Radiotelephone 
Service, and the Commission estimates 
that almost all of them qualify as small 
under the SBA small business size 
standard. 

47. Aviation and Marine Radio 
Services. Small businesses in the 
aviation and marine radio services use 
a very high frequency (VHF) marine or 
aircraft radio and, as appropriate, an 
emergency position-indicating radio 
beacon (and/or radar) or an emergency 
locator transmitter. The Commission has 
not developed a small business size 
standard specifically applicable to these 
small businesses. For purposes of this 
analysis, the Commission uses the SBA 
small business size standard for the 
category ‘‘Cellular and Other 
Telecommunications,’’ which is 1,500 
or fewer employees. Most applicants for 
recreational licenses are individuals. 
Approximately 581,000 ship station 
licensees and 131,000 aircraft station 
licensees operate domestically and are 
not subject to the radio carriage 
requirements of any statute or treaty. 
For purposes of its evaluations in this 
analysis, the Commission estimates that 
there are up to approximately 712,000 
licensees that are small businesses (or 
individuals) under the SBA standard. In 
addition, between December 3, 1998 
and December 14, 1998, the 
Commission held an auction of 42 VHF 
Public Coast licenses in the 157.1875–
157.4500 MHz (ship transmit) and 
161.775–162.0125 MHz (coast transmit) 
bands. For purposes of the auction, the 
Commission defined a ‘‘small’’ business 
as an entity that, together with 
controlling interests and affiliates, has 
average gross revenues for the preceding 
three years not to exceed $15 million. In 
addition, a ‘‘very small’’ business is one 
that, together with controlling interests 
and affiliates, has average gross 
revenues for the preceding three years 
not to exceed $3 million. There are 
approximately 10,672 licensees in the 
Marine Coast Service, and the 
Commission estimates that almost all of 
them qualify as ‘‘small’’ businesses 
under the above special small business 
size standards. 

48. Fixed Microwave Services. Fixed 
microwave services include common 
carrier, private operational-fixed and 
broadcast auxiliary radio services. At 
present, there are approximately 22,015 
common carrier fixed licensees and 
61,670 private operational-fixed 
licensees and broadcast auxiliary radio 
licensees in the microwave services. 
The Commission has not created a size 
standard for a small business 
specifically with respect to fixed 
microwave services. For purposes of 

this analysis, the Commission uses the 
SBA small business size standard for the 
category ‘‘Cellular and Other 
Telecommunications,’’ which is 1,500 
or fewer employees. The Commission 
does not have data specifying the 
number of these licensees that have 
more than 1,500 employees, and thus is 
unable at this time to estimate with 
greater precision the number of fixed 
microwave service licensees that would 
qualify as small business concerns 
under the SBA’s small business size 
standard. Consequently, the 
Commission estimates that there are up 
to 22,015 common carrier fixed 
licensees and up to 61,670 private 
operational-fixed licensees and 
broadcast auxiliary radio licensees in 
the microwave services that may be 
small and may be affected by the 
proposed rules and policies. The 
Commission notes, however, that the 
common carrier microwave fixed 
licensee category includes some large 
entities.

49. Offshore Radiotelephone Service. 
This service operates on several UHF 
television broadcast channels that are 
not used for television broadcasting in 
the coastal areas of states bordering the 
Gulf of Mexico. There are presently 
approximately 55 licensees in this 
service. The Commission is unable to 
estimate at this time the number of 
licensees that would qualify as small 
under the SBA’s small business size 
standard for ‘‘Cellular and Other 
Wireless Telecommunications’’ services. 
Under that SBA small business size 
standard, a business is small if it has 
1,500 or fewer employees. 

50. Wireless Communications 
Services. This service can be used for 
fixed, mobile, radiolocation, and digital 
audio broadcasting satellite uses. The 
Commission established small business 
size standards for the wireless 
communications services (WCS) 
auction. A ‘‘small business’’ is an entity 
with average gross revenues of $40 
million for each of the three preceding 
years, and a ‘‘very small business’’ is an 
entity with average gross revenues of 
$15 million for each of the three 
preceding years. The SBA has approved 
these small business size standards. The 
Commission auctioned geographic area 
licenses in the WCS service. In the 
auction, there were seven winning 
bidders that qualified as ‘‘very small 
business’’ entities, and one that 
qualified as a ‘‘small business’’ entity. 
The Commission concludes that the 
number of geographic area WCS 
licensees affected by this analysis 
includes these eight entities. 

51. 39 GHz Service. The Commission 
created a special small business size 

standard for 39 GHz licenses—an entity 
that has average gross revenues of $40 
million or less in the three previous 
calendar years. An additional size 
standard for ‘‘very small business’’ is: 
An entity that, together with affiliates, 
has average gross revenues of not more 
than $15 million for the preceding three 
calendar years. The SBA has approved 
these small business size standards. The 
auction of the 2,173 39 GHz licenses 
began on April 12, 2000 and closed on 
May 8, 2000. The 18 bidders who 
claimed small business status won 849 
licenses. Consequently, the Commission 
estimates that 18 or fewer 39 GHz 
licensees are small entities that may be 
affected by the proposed rules and 
policies. 

52. Multipoint Distribution Service, 
Multichannel Multipoint Distribution 
Service, and ITFS. Multichannel 
Multipoint Distribution Service (MMDS) 
systems, often referred to as ‘‘wireless 
cable,’’ transmit video programming to 
subscribers using the microwave 
frequencies of the Multipoint 
Distribution Service (MDS) and 
Instructional Television Fixed Service 
(ITFS). In connection with the 1996 
MDS auction, the Commission 
established a small business size 
standard as an entity that had annual 
average gross revenues of less than $40 
million in the previous three calendar 
years. The MDS auctions resulted in 67 
successful bidders obtaining licensing 
opportunities for 493 Basic Trading 
Areas (BTAs). Of the 67 auction 
winners, 61 met the definition of a small 
business. MDS also includes licensees 
of stations authorized prior to the 
auction. In addition, the SBA has 
developed a small business size 
standard for Cable and Other Program 
Distribution, which includes all such 
companies generating $12.5 million or 
less in annual receipts. According to 
Census Bureau data for 1997, there were 
a total of 1,311 firms in this category, 
total, that had operated for the entire 
year. Of this total, 1,180 firms had 
annual receipts of under $10 million 
and an additional 52 firms had receipts 
of $10 million or more but less than $25 
million. Consequently, the Commission 
estimates that the majority of providers 
in this service category are small 
businesses that may be affected by the 
proposed rules and policies. This SBA 
small business size standard also 
appears applicable to ITFS. There are 
presently 2,032 ITFS licensees. All but 
100 of these licenses are held by 
educational institutions. Educational 
institutions are included in this analysis 
as small entities. Thus, the Commission 
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tentatively concludes that at least 1,932 
licensees are small businesses.

53. Local Multipoint Distribution 
Service. Local Multipoint Distribution 
Service (LMDS) is a fixed broadband 
point-to-multipoint microwave service 
that provides for two-way video 
telecommunications. The auction of the 
1,030 Local Multipoint Distribution 
Service (LMDS) licenses began on 
February 18, 1998 and closed on March 
25, 1998. The Commission established a 
small business size standard for LMDS 
licenses as an entity that has average 
gross revenues of less than $40 million 
in the three previous calendar years. An 
additional small business size standard 
for ‘‘very small business’’ was added as 
an entity that, together with its affiliates, 
has average gross revenues of not more 
than $15 million for the preceding three 
calendar years. The SBA has approved 
these small business size standards in 
the context of LMDS auctions. There 
were 93 winning bidders that qualified 
as small entities in the LMDS auctions. 
A total of 93 small and very small 
business bidders won approximately 
277 A Block licenses and 387 B Block 
licenses. On March 27, 1999, the 
Commission re-auctioned 161 licenses; 
there were 40 winning bidders. Based 
on this information, the Commission 
concludes that the number of small 
LMDS licenses consists of the 93 
winning bidders in the first auction and 
the 40 winning bidders in the re-
auction, for a total of 133 small entity 
LMDS providers. 

54. 218–219 MHz Service. The first 
auction of 218–219 MHz spectrum 
resulted in 170 entities winning licenses 
for 594 Metropolitan Statistical Area 
licenses. Of the 594 licenses, 557 were 
won by entities qualifying as a small 
business. For that auction, the small 
business size standard was an entity 
that, together with its affiliates, has no 
more than a $6 million net worth and, 
after federal income taxes (excluding 
any carry over losses), has no more than 
$2 million in annual profits each year 
for the previous two years. In the 218–
219 MHz Report and Order and 
Memorandum Opinion and Order, the 
Commission established a small 
business size standard for a ‘‘small 
business’’ as an entity that, together 
with its affiliates and persons or entities 
that hold interests in such an entity and 
their affiliates, has average annual gross 
revenues not to exceed $15 million for 
the preceding three years. A ‘‘very small 
business’’ is defined as an entity that, 
together with its affiliates and persons 
or entities that hold interests in such an 
entity and its affiliates, has average 
annual gross revenues not to exceed $3 
million for the preceding three years. 

The SBA has approved these size 
standards. The Commission cannot 
estimate, however, the number of 
licenses that will be won by entities 
qualifying as small or very small 
businesses under the Commission’s 
rules in future auctions of 218–219 MHz 
spectrum. 

55. 24 GHz—Incumbent Licensees. 
This analysis may affect incumbent 
licensees who were relocated to the 24 
GHz band from the 18 GHz band, and 
applicants who wish to provide services 
in the 24 GHz band. The applicable SBA 
small business size standard is that of 
‘‘Cellular and Other Wireless 
Telecommunications’’ companies. This 
category provides that such a company 
is small if it employs no more than 
1,500 persons. According to Census 
Bureau data for 1997, there were 977 
firms in this category that operated for 
the entire year. Of this total, 965 firms 
had employment of 999 or fewer 
employees, and an additional 12 firms 
had employment of 1,000 employees or 
more. Thus, under this size standard, 
the great majority of firms can be 
considered small. These broader census 
data notwithstanding, the Commission 
believes that there are only two 
licensees in the 24 GHz band that were 
relocated from the 18 GHz band, 
Teligent and TRW, Inc. It is the 
Commission’s understanding that 
Teligent and its related companies have 
less than 1,500 employees, though this 
may change in the future. TRW is not a 
small entity. Thus, only one incumbent 
licensee in the 24 GHz band is a small 
business entity. 

56. 24 GHz—Future Licensees. With 
respect to new applicants in the 24 GHz 
band, the small business size standard 
for ‘‘small business’’ is an entity that, 
together with controlling interests and 
affiliates, has average annual gross 
revenues for the three preceding years 
not in excess of $15 million. ‘‘Very 
small business’’ in the 24 GHz band is 
an entity that, together with controlling 
interests and affiliates, has average gross 
revenues not exceeding $3 million for 
the preceding three years. The SBA has 
approved these small business size 
standards. These size standards will 
apply to the future auction, if held. 

Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements 

57. The NPRM explores options for 
developing an alternative regulatory 
structure that would be available to 
those rate-of-return carriers electing it. It 
considers the widely varying operating 
circumstances of rate-of-return carriers, 
the implications of competitive and 
intrastate regulatory conditions on the 

options available, and the need to 
facilitate and ensure the deployment of 
advanced services in rural America. If 
adopted, alternative regulation may 
require additional recordkeeping. For 
example, during CenturyTel’s five-year 
plan, line density averages would have 
to be reported in order to assess 
applicable ATS target rates. 
Furthermore, under the Rate-of-Return 
Carrier Tariff Option, electing rate-of-
return carriers would file tariffs for a 
two-year period, with rates based on 
historical costs and demand. The NPRM 
also addresses the continued need for 
the Commission’s all-or-nothing rule, 
seeking comment on whether repeal or 
modification of the all-or-nothing rule 
could involve additional reporting or 
regulatory procedures to prevent cost 
shifting.

Steps Taken To Minimize Significant 
Economic Impact on Small Entities, and 
Significant Alternatives Considered 

58. The RFA requires an agency to 
describe any significant alternatives that 
it has considered in reaching its 
proposed approach, which may include 
the following four alternatives (among 
others): (1) The establishment of 
differing compliance or reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (2) the clarification, 
consolidation, or simplification of 
compliance or reporting requirements 
under the rule for small entities; (3) the 
use of performance, rather than design, 
standards; and (4) an exemption from 
coverage of the rule, or any part thereof, 
for small entities. 

59. The two alternative incentive 
regulation proposals in the Second 
NPRM could have varying positive or 
negative impacts on small rate-of-return 
carriers. The proposals involve elective 
options, so that a small entity should be 
able to assess the potential impacts as 
part of its decision-making process. 
Nonetheless, public comments are 
welcomed on any modifications to the 
proposals contained in the Second 
NPRM that would reduce potential 
adverse impacts on small entities. 
Specifically, suggestions are sought on 
different compliance or reporting 
requirements that would take into 
account the resources of small entities; 
and clarification, consolidation, or 
simplification of compliance and 
reporting requirements for small entities 
that would be subject to the rules. What 
are the relative merits between applying 
an X-factor, based on GDP–PI or some 
other productivity factor, and a G-factor, 
based on growth, as they relate to small 
entities under the CenturyTel Plan? 
How can the Commission ensure that 
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adequate investment and service quality 
levels are maintained? How would the 
adoption of an incentive regulation plan 
affect small carriers, and how would a 
low-end adjustment affect such plan? 
How would the adoption of either 
alternative regulation plan affect 
universal service? If the Commission 
should repeal or modify the 
Commission’s all-or-nothing rule, how 
can it prevent the danger of cost shifting 
for small carriers? How would the 
proposals impact NECA pooling from 
the perspective of small carriers? 
Comments should be supported by 
specific economic analysis. 

Federal Rules That May Duplicate, 
Overlap, or Conflict With the Proposed 
Rules 

60. None. 

Report to the Small Business 
Administration 

61. The Commission will send a copy 
of the NPRM, including this IRFA, to the 
Chief Counsel for Advocacy of the Small 
Business Administration (SBA). In 
addition, the NPRM and IRFA (or 
summaries thereof) will be published in 
the Federal Register. 

Filing of Comments and Reply 
Comments 

62. Pursuant to sections 1.415 and 
1.419 of the Commission’s rules, 47 CFR 
1.415 and 1.419, interested parties may 
file comments on or before 30 days and 
reply comments on or before 45 days of 
publication of this NPRM in the Federal 
Register. Comments may be filed using 
the Commission’s Electronic Comment 
Filing System (ECFS) or by filing paper 
copies. Comments filed through the 
ECFS can be sent as an electronic file 
via the Internet to http://www.fcc.gov/
cgb/ecfs. Generally, only one copy of an 
electronic submission must be filed. If 
multiple docket or rulemaking numbers 
appear in the caption of this proceeding, 
however, commenters must transmit 
one electronic copy of the comments to 
each docket or rulemaking number 
referenced in the caption. In completing 
the transmittal screen, commenters 
should include their full name, U.S. 
Postal Service mailing address, and the 
applicable docket or rulemaking 
number. Parties may also submit an 
electronic comment by Internet e-mail. 
To get filing instructions for e-mail 
comments, commenters should send an 
e-mail to ecfs@fcc.gov, and should 
include the following words in the body 
of the message: ‘‘get form your e-mail 
address.’’ A sample form and directions 
will be sent in reply. Commenters also 
may obtain a copy of the ASCII 
Electronic Transmittal Form (FORM–

ET) at http://www.fcc.gov/e-file/
email.html. 

63. Parties who choose to file by 
paper must file an original and four 
copies of each filing. If more than one 
docket or rulemaking number appear in 
the caption of this proceeding, 
commenters must submit two additional 
copies for each additional docket or 
rulemaking number. 

64. Filings can be sent by hand or 
messenger delivery, by commercial 
overnight courier, or by first-class or 
overnight U.S. Postal Service mail 
(although the Commission continues to 
experience delays in receiving U.S. 
Postal Service mail). The Commission’s 
contractor, Natek, Inc., will receive 
hand-delivered or messenger-delivered 
paper filings for the Commission’s 
Secretary at 236 Massachusetts Avenue, 
NE., Suite 110, Washington, DC 20002. 

• The filing hours at this location are 
8 a.m. to 7 p.m. 

• All hand deliveries must be held 
together with rubber bands or fasteners. 

• Any envelopes must be disposed of 
before entering the building. 

• Commercial overnight mail (other 
than U.S. Postal Service Express Mail 
and Priority Mail) must be sent to 9300 
East Hampton Drive, Capitol Heights, 
MD 20743. 

• All filings must be addressed to the 
Commission’s Secretary, Office of the 
Secretary, Federal Communications 
Commission. 

65. Regardless of whether parties 
choose to file electronically or by paper, 
parties should also file one copy of any 
documents filed in this docket with the 
Commission’s copy contractor, Qualex 
International, Portals II, 445 12th Street 
SW., Washington, DC 20554 (telephone 
202–863–2893; facsimile 202–863–2898) 
or via e-mail at qualexint@aol.com. In 
addition, one copy of each submission 
must be filed with the Chief, Pricing 
Policy Division, 445 12th Street SW., 
Washington, DC 20554. Documents filed 
in this proceeding will be available for 
public inspection during regular 
business hours in the Commission’s 
Reference Information Center, 445 12th 
Street SW., Washington, DC 20554, and 
will be placed on the Commission’s 
Internet site. For further information, 
contact Douglas Slotten at (202) 418–
1572, or Ted Burmeister at (202) 418–
7389. 

66. Written comments by the public 
on the proposed and/or modified 
information collections are due on the 
same day as comments on the NPRM, 
i.e., on or before 30 days after 
publication of the NPRM in the Federal 
Register. Written comments must be 
submitted by OMB on the proposed 
and/or modified information collections 

on or before 60 days after publication of 
the NPRM in the Federal Register. In 
addition to filing comments with the 
Secretary, a copy of any comments on 
the information collections contained 
herein should be submitted to Judith B. 
Herman, Federal Communications 
Commission, 445 12th Street SW., 
Washington, DC 20554, or via the 
Internet to jbherman@fcc.gov, and to 
Jeanette Thornton, OMB Desk Officer, 
Room 10236 NEOB, 725 17th Street 
NW., Washington, DC 20503, or via the 
Internet to JThornto@omb.eop.gov. 

67. Accessible formats (computer 
diskettes, large print, audio recording 
and Braille) are available to persons 
with disabilities by contacting the 
Consumer & Governmental Affairs 
Bureau, at (202) 418–0531, TTY (202) 
418–7365, or at fcc504@fcc.gov. 

68. Pursuant to the authority 
contained in sections 4(i), 4(j), 201–205, 
254, and 403 of the Communications 
Act of 1934, as amended, 47 U.S.C. 
154(i), 154(j), 201–205, 254, and 403, 
this Second Further Notice of Proposed 
Rulemaking is adopted. 

69. The Commission’s Consumer and 
Governmental Affairs Bureau, Reference 
Information Center, shall send a copy of 
this Second Further Notice of Proposed 
Rulemaking, including the Initial 
Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration.

List of Subjects 

47 CFR Part 54

Communications common carriers, 
Telecommunications, Telephone. 

47 CFR Parts 61 and 69

Communications common carriers, 
Telephone.
Federal Communications Commission. 
Marlene H. Dortch, 
Secretary.
[FR Doc. 04–6560 Filed 3–23–04; 8:45 am] 
BILLING CODE 6712–01–U

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety 
Administration 

49 CFR Parts 390, 391, 392, 395, and 
396 

[Docket No. FMCSA–2000–7174] 

RIN 2126–AA53 

Interstate School Bus Safety; 
Withdrawal

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT.
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ACTION: Withdrawal of advance notice of 
proposed rulemaking (ANPRM). 

SUMMARY: The Federal Motor Carrier 
Safety Administration (FMCSA) 
withdraws its October 22, 2001, advance 
notice of proposed rulemaking 
(ANPRM) concerning whether to extend 
the applicability of the Federal Motor 
Carrier Safety Regulations (FMCSRs) to 
all interstate school transportation 
operations (excluding home-to-school or 
school-to-home transportation) by local 
governmentally operated educational 
agencies. After reviewing the public 
comments on the ANPRM, the agency 
determined that no regulatory action is 
needed. Therefore, interstate school 
transportation operations by local 
governmentally operated educational 
agencies will continue to be exempt 
from all FMCSRs except the commercial 
driver’s license regulations and the 
controlled substances and alcohol 
testing regulations.
DATES: The advance notice of proposed 
rulemaking published on October 22, 
2001, at 66 FR 53373 is withdrawn as 
of March 24, 2004.
FOR FURTHER INFORMATION CONTACT: Mr. 
Philip J. Hanley, Jr., Office of Bus and 
Truck Standards and Operations, (202) 
366–6811, Federal Motor Carrier Safety 
Administration, Department of 
Transportation, 400 Seventh Street, SW, 
Washington, DC 20590–0001.
SUPPLEMENTARY INFORMATION:

Background 
On October 22, 2001, FMCSA issued 

an advance notice of proposed 
rulemaking (ANPRM) to gather 
information, data, and 
recommendations that would assist the 
agency in determining whether to make 
the Federal Motor Carrier Safety 
Regulations (FMCSRs) applicable to 
interstate school bus transportation by 
local governmentally operated 
educational agencies (LEAs). Sec. 4024 
of the Transportation Equity Act for the 
21st Century, Public Law 105–178, 112 
Stat. 107 at 416, directed FMCSA to 
determine whether to apply the 
FMCSRs to interstate school 
transportation operations (excluding 
home-to-school or school-to-home 
transportation) conducted by LEAs. 
Generally, the term LEA means a public 
board of education or other public 
authority legally constituted to perform 
service functions for public elementary 
and secondary school districts in a city, 
county, or other political subdivision of 
a State. LEAs do not include private 
schools or public colleges and 
universities. 

In the ANPRM, the agency proposed 
to determine whether Federal regulatory 

involvement in interstate school bus 
transportation operations by local 
educational agencies is necessary to 
enhance the safety of passengers and 
that of the general public. FMCSA also 
considered whether interstate 
transportation (other than home-to-
school and school-to-home) by all 
governmental educational entities, such 
as public universities, should be subject 
to the FMCSRs. In addition, the agency 
considered holding educational 
agencies to the same standards that 
private schools and contractors are 
required to meet when operating 
interstate in other than home-to-school 
and school-to-home transportation. 
Examples of these standards include 
qualifications of drivers, hours of 
service, and maintenance of vehicles. 

There are approximately 14,000 
school districts (LEAs) in the United 
States that provide transportation to 
students. About two-thirds provide that 
service directly, and the remaining third 
hire a contractor(s) to provide the 
transportation service. These entities 
(LEAs and contractors) employ nearly 
470,000 drivers, operate almost 460,000 
school buses, and transport 23.5 million 
students 4.3 billion miles every year. It 
is estimated that less than 5 percent of 
all school bus trips are other than home-
to-school, with less than 1 percent being 
interstate in nature. Virtually all school 
bus transportation that crosses State 
lines is for field trips and trips to 
school-sponsored sporting events, rather 
than being home-to-school 
transportation.

Although government operation of 
commercial motor vehicles (including 
school buses) has historically been 
exempt from the majority of the 
FMCSRs, drivers employed by 
governmental agencies, including LEAs, 
must comply with the commercial 
driver’s license (CDL) requirements and 
drug and alcohol testing requirements. 
The LEA exemption originated in Sec. 
206(f) of the Motor Carrier Safety Act of 
1984 (Public Law 98–554, Title II; 98 
Stat. 2833), which specifically required 
the Secretary to waive application of the 
regulations to school buses, unless the 
Secretary determined that such 
regulations are necessary for public 
safety. 

Contractors hired by school districts 
must comply with all of the FMCSRs 
when providing transportation that is 
other than home-to-school and is 
interstate in nature. As with LEA bus 
drivers, contractor-employed school bus 
drivers must comply with the CDL and 
drug and alcohol testing requirements 
set forth in the FMCSRs regardless of 
whether the transportation is interstate 
or intrastate in nature. 

The regulatory oversight of school bus 
operations has traditionally been a State 
function. While the States have adopted 
the FMCSRs or compatible regulations 
to meet the requirements of the Motor 
Carrier Safety Assistance Program 
(MCSAP) (49 CFR part 350), they 
normally apply the same exemptions for 
government operations. The routine 
inspection of school buses is a State 
function and not a MCSAP-reimbursable 
activity. 

Most States have some driver physical 
qualification standards, vehicle 
maintenance and inspection standards, 
background investigation requirements, 
and training standards that apply to 
school bus operations (both LEA and 
contractor). Only a few States have 
hours-of-service or fatigue management 
standards for school bus operators. LEA-
performed school bus transportation 
operations are subject to Sec. 7 of the 
Fair Labor Standards Act (FLSA) (29 
U.S.C. 207), which requires overtime 
pay for work in excess of 40 hours per 
week. (However, Sec. 13(b)(1) of the 
FLSA exempts from the provisions of 
Sec. 7 any employee for whom the 
Secretary of Transportation has power 
to establish qualifications and 
maximum hours of service pursuant to 
the provisions of 49 U.S.C. 31502. See 
29 CFR part 782. Thus, certain 
contractor-performed school bus 
transportation operations subject to the 
Secretary’s jurisdiction are exempt from 
the overtime provisions of the FLSA.) 

LEA-performed and contractor-
performed school bus transportation 
operations are equally safe. The overall 
fatality rate for school buses is 0.2 per 
100 million vehicle miles traveled 
(VMT), compared with 1.5 fatalities per 
100 million VMT for passenger cars 
(1990–2000). The fatality rate for trucks 
is 2.5 per 100 million VMT (2000). In 
calendar year 2001, 129 people died in 
school bus-involved fatal crashes; 16 of 
those fatalities were bus occupants. 
From 1975 through 2001, the number of 
school bus occupant fatalities averaged 
14 per year. All fatalities occurred 
during home-to-school operations. 
There has not been a single fatal crash 
involving an interstate school activity 
trip during the last 10 years. 

Comments Received on the ANPRM 
The ANPRM invited responses to 

specific questions that FMCSA 
considered relevant to its need to decide 
whether to make the FMCSRs applicable 
to interstate school bus transportation 
by local educational agencies. We 
received comments from six State 
governmental organizations, five 
organizations, a consulting group, five 
corporations, and 13 individuals. Few 

VerDate jul<14>2003 14:24 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00045 Fmt 4702 Sfmt 4702 E:\FR\FM\24MRP1.SGM 24MRP1



13805Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Proposed Rules 

commenters responded to FMCSA’s 
specific questions. Most merely stated 
that they were either for or against LEAs 
being subject to the FMCSRs.

Beyond the information provided in 
the comments, FMCSA gleaned little 
specific data from the answers supplied. 
Some commenters stated that much of 
the information the agency requested 
was not readily obtainable, or that States 
do not maintain such information. The 
major points of the substantive 
responses are summarized below. 

Summary of comments in favor of 
applying the Federal safety regulations 
to LEAs: 

1. Many of the commenters simply 
stated that the Federal safety regulations 
should apply equally to all passenger-
carrying vehicles, regardless of 
controlling entity. These commenters 
believe that if a contractor is subject to 
the safety regulations, then LEAs also 
should be subject to them. Commenters 
expressing this view included the 
National School Transportation 
Association, the Montana School Boards 
Association, the American Bus 
Association, the United Motorcoach 
Association, and Advocates for Highway 
and Auto Safety. 

2. The United Motorcoach 
Association (UMA) expressed concern 
that there are no universal minimum 
standards applicable to every school bus 
operation, leaving safety decisions to 
each State or local district. Nonetheless, 
UMA acknowledged that ‘‘We can cite 
no circumstances where school bus 
providers—either contracted or 
governmentally-owned—have 
demonstrated anything less than the 
highest standards of and attention to 
safety. Many States have implemented 
greater safety oversight on the school 
bus community than they have on the 
commercial operators.’’ 

3. Several commenters, including the 
National School Transportation 
Association and the New Jersey 
Department of Transportation, noted 
that, among the FMCSRs, hours-of-
service regulations are least likely to be 
replicated at the State level. These 
commenters envisioned potential safety 
benefits from applying the hours-of-
service regulations to all interstate 
school transportation. 

Summary of comments in opposition 
to applying the safety regulations to 
LEAs: 

1. Since the current LEA exemption 
(at 49 U.S.C. 31136) applies to all 
government-owned and -operated 
vehicles, any proposal to apply the 
safety regulations to LEAs should 
include all government vehicles 
operated in interstate commerce. The 

governmental exemption has not 
compromised safety. 

2. Virtually all commenters who 
opposed the proposed regulatory action 
agreed that most States impose vehicle 
inspection and maintenance 
requirements on all school buses, 
regardless of type of operation. The 
Colorado Department of Education 
stated that Colorado already has and is 
continuing to revise ‘‘tough regulations 
for the safety of our children we 
transport, including when we transport 
these children into other states.’’ 
Subjecting Colorado LEAs to the Federal 
safety regulations would introduce 
‘‘problems of overlapping regulations.’’ 

3. There is a lack of specific data 
indicating that LEA pupil transportation 
is unsafe. The National Association of 
State Directors of Pupil Transportation 
Services reinforced the point by adding 
that any change to the FMCSRs should 
be based on data. 

FMCSA Decision 

FMSCA finds a lack of identifiable 
data indicating that this segment of 
transportation is unsafe. The evidence 
shows that not a single fatal crash in the 
past 10 years would have been avoided 
had this proposed rule change been in 
existence. Since the major source of 
safety benefits is potential fatal crashes 
avoided, FMCSA believes that the 
benefits of imposing the FMCSRs on all 
interstate school transportation 
operations would be extremely low. 
Even though the costs of compliance 
would be modest, potential benefits 
would not appear to outweigh those 
costs. 

Further, Executive Order 13132, dated 
August 4, 1999, dealing with 
Federalism, states that ‘‘the national 
government should be deferential to the 
States when taking action that affects 
the policymaking discretion of the 
States * * *.’’ and ‘‘[i]ntrusive Federal 
oversight of State administration is 
neither necessary nor desirable.’’ A 1988 
Federal Highway Administration final 
rule, ‘‘Federal Motor Carrier Safety 
Regulations; General’’ (53 FR 18042, 
May 19, 1988), invokes this principle 
with regard to school bus transportation 
operations. The rule’s preamble states, 
at 53 FR 18043, that ‘‘the transportation 
of school children and school personnel 
from home to school and back again 
involves problems which are common 
to the States, and which, in accordance 
with the President’s Executive Order on 
Federalism (Executive Order 12612, 
October 26, 1987), can best be left to the 
individual States * * *.’’ FMCSA has 
reached the same conclusion in this 
rulemaking proceeding. 

Although FMCSA has decided not to 
pursue this regulatory action, the agency 
is committed to continuing to work with 
school bus associations and local school 
districts to maintain the safety of school 
bus transportation. We are working 
closely with two school bus associations 
to learn the extent to which school 
buses and school bus operations are 
regulated at the State level. We recently 
launched an outreach program, ‘‘Moving 
Kids Safely,’’ that provides guidance to 
school officials responsible for the 
transportation of school children. As an 
integral part of this program, FMCSA 
assists the school-system decision 
maker in selecting a safe transportation 
company and the appropriate type of 
vehicle for the trip. 

For these reasons, FMCSA has 
decided not to extend the applicability 
of the FMCSRs to all interstate school 
transportation operations (excluding 
home-to-school or school-to-home 
transportation) by local governmentally 
operated educational agencies. The 
ANPRM of October 22, 2001 (66 FR 
53373) is withdrawn.

Issued on: March 11, 2004. 
Warren E. Hoemann, 
Deputy Administrator.
[FR Doc. 04–6585 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–EX–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

[Docket No. NHTSA 2004–17365] 

RIN 2127–AG87 

Federal Motor Vehicle Safety 
Standards; Lamps, Reflective Devices, 
and Associated Equipment

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT.
ACTION: Notice of withdrawal of 
proposed rulemaking. 

SUMMARY: This document withdraws a 
1998 notice of proposed rulemaking 
(NPRM) that would have amended the 
Federal motor vehicle safety standard 
on lighting to reorganize the sections 
related to headlighting. The intention of 
the rulemaking was to remove 
inconsistencies and to facilitate easy 
reference to the standard, in an effort to 
improve its comprehensibility. We have 
decided to terminate the rulemaking for 
the administrative rewrite of 
headlighting requirements, due to other 
regulatory priorities and limited agency 
resources.
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FOR FURTHER INFORMATION CONTACT: The 
following persons at the NHTSA, 400 
Seventh Street, SW., Washington, DC 
20590. 

For non-legal issues, you may call Mr. 
Richard VanIderstine, Office of Crash 
Avoidance Standards (Telephone: 202–
366–2720) (Fax: 202–366–7002). 

For legal issues, you may call Mr. Eric 
Stas, Office of Chief Counsel 
(Telephone: 202–366–2992) (Fax: 202–
366–3820).
SUPPLEMENTARY INFORMATION:

I. Background 

Federal Motor Vehicle Safety 
Standard (FMVSS) No. 108, Lamps, 
Reflective Devices, and Associated 
Equipment, establishes performance 
requirements for lighting-related 
equipment on new motor vehicles, as 
well as their location. The standard also 
covers replacement lighting equipment. 
The present version of FMVSS No. 108 
represents over 30 years of accumulated 
amendments to the standard and the 
incorporation of numerous industry 
consensus standards. Consequently, the 
standard is lengthy, and requirements 
concerning a particular lighting device 
are sometimes found at different places 
within the standard, with the result 
being a heavy demand for interpretation 
of the standard by vehicle and 
equipment manufacturers, inventors, 
vehicle owners, and State agencies. 

In order to simplify FMVSS No. 108 
for users, NHTSA published an NPRM 

on November 12, 1998 proposing to 
reorganize the headlighting 
requirements under the standard (see 63 
FR 63258; see also 64 FR 6021 (February 
8, 1999) (notice extending comment 
period)). The proposed amendments 
were not intended to change the 
requirements of the standard, except in 
a few minor instances that were clearly 
identified and discussed. The NPRM 
included a set of ‘‘Drafting Guidelines’’ 
which discussed the rubric for the 
proposed administrative simplification, 
including inclusion of relevant lighting 
requirements in the text of the standard 
(i.e., minimizing incorporation by 
reference to outside standards), 
updating references to the most current 
version of the Society of Automotive 
Engineers (SAE) standard (whenever 
appropriate), elimination of past 
effective dates, and use of a single, 
consistent numbering scheme. A similar 
administrative rewrite for the non-
headlighting provisions of FMVSS No. 
108 was contemplated at a future point. 

NHTSA received 13 comments on the 
1998 NPRM. Most commenters were 
supportive of the agency’s efforts to 
conduct an administrative rewrite of 
FMVSS No. 108’s headlighting 
provisions, and numerous technical 
recommendations were provided. 

II. Reason for Withdrawal 

Our review of the public comments 
on the NPRM revealed that unexpected 
issues, substantive in character, would 

have to be addressed prior to 
publication of a final rule, and, as a 
result, significant additional analyses 
would be required. Consequently, 
completion of a final rule to simplify the 
headlighting provisions of FMVSS No. 
108 would be more complicated and 
resource-intensive than previously 
anticipated. Although NHTSA 
continues to believe that an 
administrative rewrite of FMVSS No. 
108 would be beneficial, we have 
concluded that, after a careful review of 
regulatory priorities, limited agency 
resources should be expended on other 
projects likely to produce a greater 
safety benefit. 

The agency receives numerous 
congressional mandates and petitions 
for rulemaking from outside parties each 
year, so it is not possible to undertake 
all of the discretionary rulemaking 
activities that we identify. Accordingly, 
for the reasons discussed above, we are 
terminating this rulemaking activity at 
the present time and withdrawing the 
associated NPRM for a reorganization of 
the headlighting provisions of FMVSS 
No. 108.

Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegation of authority at 
49 CFR 1.50.

Issued: March 19, 2004. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking.
[FR Doc. 04–6587 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–59–P
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DEPARTMENT OF AGRICULTURE 

Farm Service Agency 

Request for Revision and Extension of 
a Currently Approved Information 
Collection—Servicing of Real Estate 
Security for Farm Program Loans and 
Certain Note Only Cases

AGENCY: Farm Service Agency, USDA
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the intent of the Farm 
Service Agency (FSA) to request an 
extension of currently approved 
information collection for a regulation 
used in support of the FSA Farm Loan 
Programs (FLP). This renewal does not 
involve any revisions to the program 
rules.

DATES: Comments on this notice must be 
received on or before May 24, 2004 to 
be assured consideration.
FOR FURTHER INFORMATION CONTACT: 
Constance Rime, Senior Loan Officer, 
USDA, Farm Service Agency, Farm 
Loan Programs, Loan Servicing 
Division, 1400 Independence Avenue, 
SW., STOP 0523, Washington, DC 
20250–0523; Telephone (202) 690–4012; 
Electronic mail: 
constance_rime@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: 
Title: Servicing of Real Estate Security 

for Farmer Program Loans and Certain 
Note-Only Cases. 

OMB Control Number: 0560–0158. 
Expiration Date: July 31, 2005. 
Type of Request: Extension and 

Revision of a Currently Approved 
Information Collection. 

Abstract: This regulation describes 
the policies and procedures for 
servicing real estate, leaseholds, and 
certain note-only security for FSA farm 
loans. The regulation promulgates 
provisions of sections 331 and 335 of 

the Consolidated Farm and Rural 
Development Act (Act) (7 U.S.C. 1981 
and 1985). This information is required 
from a program benefit recipient or loan 
borrower who has requested action on 
security that has been mortgaged to the 
Agency. 

The information to be collected from 
FSA borrowers will primarily be 
financial data not already on file, such 
as borrower asset values. This 
information is submitted by the 
borrower to the Agency and is used by 
the Agency officials to grant release 
from personal liability where security 
property is transferred to approved 
applicants who, under the agreement, 
assume the outstanding secured 
indebtedness. The Agency official may 
grant partial releases, subordination of 
mortgages, consent to leases of security 
and transfers of security property. All 
transactions granted are intended to 
accomplish the loan objective and to 
protect the Government’s financial 
interest. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average .36 hours per 
response. 

Respondents: Individuals or 
households, businesses or other for 
profit farming entities. 

Estimated Number of Respondents: 
24,213. 

Estimated Number of Responses per 
Respondent: 1.2. 

Estimated Total Annual Burden on 
Respondents: 10,553 hours. 

Comments are invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (b) the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. These 
comments should be sent to the Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503 and to Constance 

Rime, Senior Loan Officer, USDA, FSA, 
Farm Loan Programs, Loan Servicing 
Division, 1400 Independence Avenue, 
SW., STOP 0523, Washington, DC 
20250–0523. 

Comments will be summarized and 
included in the request for OMB 
approval of the information collection. 
All comments will also become a matter 
of public record.

Signed in Washington, DC, on March 12, 
2004. 
James R. Little, 
Administrator, Farm Service Agency.
[FR Doc. 04–6515 Filed 3–23–04; 8:45 am] 
BILLING CODE 3410–05–P

DEPARTMENT OF AGRICULTURE

Forest Service 

East Fredericktown Project, Mark 
Twain National Forest, Bollinger, 
Madison St. Francis, Ste. Genevieve 
Counties, MO

AGENCY: Forest Service, USDA.
ACTION: Revised Notice of Intent to 
prepare an Environmental Impact 
Statement. 

SUMMARY: The Forest Service will 
prepare an environmental impact 
statement (EIS) to analyze and disclose 
the environmental effects of proposed 
land management activities and 
corresponding alternatives within the 
East Fredericktown project area. The 
East Fredericktown project area is 
located on National Forest System lands 
administered by the Potosi/
Fredericktown Ranger District east of 
Fredericktown, Missouri. The legal 
description of the project area is: 
Township 32 North, Range 7 East, 
Sections 11–13; Township 32 North, 
Range 8 East, Sections 3, 6–11, 15, 18, 
19, 21–23, 25, 26, 34–36; Township 33 
North, Range 8 East, Sections 29, 30, 35; 
Township 34 North, Range 7 East, 
Sections 12, 36; Township 34 North 
Range 8 East, Sections 2–4, 9, 17, 19–
21, 28–33; Township 35 North, Range 8 
East, Sections 9, 11–14, 16, 19–30, 34–
36; Township 35 North, Range 7 East, 
Section 24, Fifth Principal Meridian. 

An EIS is being prepared for this 
project although years of experience 
have shown that the effects of 
implementing similar activities in the 
area are not significant. We do not feel 
that an EIS is required, however, due to 
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the increase in appeals and litigation 
and for wise fiscal efficiency, an EIS 
will be prepared for the East 
Fredericktown Project. 

The purpose of this project is to 
implement land management activities 
that are consistent with the direction in 
the Mark Twain Land and Resource 
Management Plan (Forest Plan) and to 
respond to specific needs identified in 
the project area. The project-specific 
needs include: emphasizing the 
management of shortleaf pine in its 
natural range on sites where it is 
recognized as a dominant or 
characteristic member of the natural 
community and examining 
opportunities to minimize adverse 
impacts from insects and disease on 
forest vegetation. Other needs include 
wildlife habitat maintenance and 
improvement, recreation management, 
examining road system needs, cleanup 
of illegal dumps, and associated or 
connected actions.
DATES: An original Notice of Intent was 
published in the Federal Register on 
April 29, 2003. Comments concerning 
the proposed land management 
activities should have been received 
within 30 days following original 
publication date. The Forest Service 
expects to file a Draft EIS with the 
Environmental Protection Agency and 
make it available for public comment by 
December 2004.
ADDRESSES: Send written comments to: 
District Ranger, Potosi/Fredericktown 
Ranger, District, P.O. Box 188, Potosi, 
Missouri 63664. E-mail should be sent 
to: comments-eastern-mark-twain-
potosi@fs.fed.us.
FOR FURTHER INFORMATION CONTACT: Tom 
McGuire, Project Leader/Integrated 
Resource Analyst, Potosi/Fredericktown 
Ranger District, P.O. Box 188, Posoti, 
Missouri 63664, phone (573) 438–5427.
SUPPLEMENTARY INFORMATION: This is a 
revised Notice of Intent for the prior 
notice promulgated in the Federal 
Register, Vol. 68, No. 82, pp. 22672–
22673, on April 29, 2003. The scope of 
the project has not changed; therefore, 
this revised Notice of Intent does not 
initiate a second scoping period for this 
proposal. The Notice of Intent is being 
revised because the Draft EIS has been 
delayed more than six months. The 
original release date was expected to be 
September 2003; the new expected 
release date is December 2004, and the 
Final EIS is expected to be released in 
March 2005. 

Estimated Dates for Filing 
The draft EIS is expected to be filed 

with the Environmental Protection 
Agency and available for public review 

in December 2004. A 45-day comment 
period will follow publication of a 
Notice of Availability of the draft EIS in 
the Federal Register. Comments 
received on the draft EIS will be 
analyzed and considered in preparation 
of a final EIS, expected in March 2005. 
A Record of Decision (ROD) will also be 
issued at that time along with the 
publication of a Notice of Availability of 
the final EIS and ROD in the Federal 
Register. 

Reviewers Obligation To Comment 

The Forest Service believes it is 
important at this early stage to give 
reviewers notice of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of the draft EIS must structure 
their participation in the environmental 
review of the proposal in such a way 
that it is meaningful and alerts an 
agency to the reviewer’s position and 
contentions. Vermont Yankee Nuclear 
Power Corp. v. NRDC, 435 U.S. 519, 513 
(1978). Also, environmental objections 
that could be raised at the draft EIS 
stage but that are not raised until after 
completion of the final EIS may be 
waived or dismissed by the courts. City 
of Angoon v. Hodel, 803 F.2d 1016, 
1022 (9th Cir, 1986), and Wisconsin 
Heritages Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis., 1980). Because of 
these court rulings, it is very important 
that those interested in this proposed 
action participate by the close of the 45-
day comment period of the draft EIS in 
order that substantive comments and 
objections are available to the Forest 
Service at a time when it can 
meaningfully consider them and 
respond to them in the final EIS. To 
assist the Forest Service in identifying 
and considering issues and concerns on 
the proposed action, comments should 
be as specific as possible. Reviewers 
may wish to refer to the Council on 
Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3 in addressing 
these points. 

Responsible Official 

The responsible official for this 
environmental impact statement is 
Ronnie Raum, Forest Supervisor, Mark 
Twain National Forest.

Dated: March 15, 2004. 

Katherine W. Stuart, 
District Ranger, Potosi/Fredericktown Ranger 
District.
[FR Doc. 04–6493 Filed 3–23–04; 8:45 am] 

BILLING CODE 3410–11–M

DEPARTMENT OF AGRICULTURE

Forest Service 

Catron County Resource Advisory 
Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Catron County Resource 
Advisory Committee (RAC) will meet in 
Reserve, New Mexico, on April 13, 
2004, at 10 a.m. m.s.t. The purpose of 
the meeting is to evaluate submitted 
projects and select projects for 
recommendation to be funded under 
Title II of the Secure Rural Schools and 
Community Self-Determination Act (PL 
106–393), also called the ‘‘Payments to 
State Act.’’

DATES: The meeting will be held April 
13, 2004.

ADDRESSES: The meeting will be held at 
the Catron County Courtroom of the 
Catron County Court House, 101 Main 
Street, Reserve, New Mexico, 87830. 
Send written comments to Michael 
Gardner, Catron County Resource 
Advisory Committee, c/o Forest Service, 
USDA, 3005 E. Camino del Bosque, 
Silver City, New Mexico 88061–7863 or 
electronically to mgardner01@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: 
Michael Gardner, Rural Community 
Assistant Staff, Gila National Forest, 
(505) 388–8212, or Janet Porter, Catron 
County RAC Chairperson, at (505) 533–
6384 or ctreasur@gilanet.com.

SUPPLEMENTARY INFORMATION: The 
meeting is open to the public. 
Committee discussion is limited to 
Forest Service staff and Committee 
members unless provided for on the 
agenda. However, persons who wish to 
bring PL 106–393 related matters to the 
attention of the Committee may file 
written statements with the Committee 
Staff before or after the meeting. Public 
input sessions will be provided and 
individuals may address the committee 
at times provided on the agenda in the 
morning and afternoon. To be 
considered at the April 13, 2004, RAC 
meeting, the project proposals must be 
submitted to Michael Gardner or Janet 
Porter, Catron County RAC Chairperson, 
by April 6, 2004, to enable distribution 
to all RAC members. Send written 
comments to Michael Gardner at Forest 
Service, USDA, 3005 E. Camino del 
Bosque, Silver City, New Mexico 
88061–7863, or to Janet Porter at P.O. 
Box 407, Reserve, NM 87830.
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Dated: March 16, 2004. 
Marcia R. Andre, 
Forest Supervisor, Gila National Forest.
[FR Doc. 04–6496 Filed 3–23–04; 8:45 am] 
BILLING CODE 3410–11–M

DEPARTMENT OF AGRICULTURE

Rural Housing Service 

Notice of Request for Extension of a 
Currently Approved Information 
Collection

AGENCY: Rural Housing Service (RHS), 
USDA.
ACTION: Proposed collection; Comments 
requested. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Rural Housing 
Service’s intention to request an 
extension for a currently approved 
information collection in support of the 
program for 7 CFR Part 1944, subpart L, 
Tenant Grievance and Appeals 
Procedure.

DATES: Comments on this notice must be 
received by May 24, 2004 to be assured 
of consideration.
FOR FURTHER INFORMATION CONTACT: 
Janet Stouder, Deputy Director, Multi-
Family Housing Portfolio Management 
Division, Rural Housing Service, STOP 
0782, Room 1245, 1400 Independence 
Avenue, SW., Washington, DC 20250–
0782, Telephone: 202–720–9728.
SUPPLEMENTARY INFORMATION: 

Title: 7 CFR Part 1944, subpart L, 
Tenant Grievance and Appeals 
Procedure. 

OMB Number: 0575–0046. 
Expiration Date of Approval: October 

31, 2004. 
Type of Request: Extension of 

Currently Approved Information 
Collection. 

Abstract: The regulation promulgates 
the procedures by which tenants, 
cooperative members, and applicants for 
occupancy may appeal adverse actions 
by owner/managers of multi-family 
housing projects financed by RHS. Such 
adverse actions include cases whereby 
tenants, cooperative members, or 
applicants have received written notice 
that assistance provided by RHS is being 
denied, substantially reduced or 
terminated. 

Estimate of Burden: Public reporting 
burden for this information collection is 
estimated to average .41 hours per 
response. 

Respondents: Individuals or 
households, state or local governments, 
small businesses or other for profit or 
non-profit organizations. 

Estimated Number of Respondents: 
200. 

Estimated Number of Responses per 
Respondent: 1. 

Estimated Number of Responses: 200. 
Estimated Total Annual Burden on 

Respondents: 82 hours. 
Copies of this information collection 

can be obtained from Renita Bolden, 
Regulations and Paperwork 
Management Branch, at (202) 692–0035. 

Comments: Comments are invited on: 
(a) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of RHS, 
including whether the information will 
have practical utility; (b) the accuracy of 
RHS’s estimate of the burden of the 
proposed collection of information 
including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. Comments may be sent to 
Renita Bolden, Regulations and 
Paperwork Management Branch, U.S. 
Department of Agriculture, Rural 
Development, STOP 0742, 1400 
Independence Ave. SW., Washington, 
DC 20250. All responses to this notice 
will be summarized and included in the 
request for OMB approval. All 
comments will also become a matter of 
public record.

Dated: March 18, 2004. 
Arthur A. Garcia, 
Administrator, Rural Housing Service.
[FR Doc. 04–6516 Filed 3–23–04; 8:45 am] 
BILLING CODE 3410–XV–P

DEPARTMENT OF COMMERCE

Submission for OMB Review; 
Comment Request 

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: U.S. Census Bureau. 
Title: Current Population Survey, June 

2004 Fertility Supplement. 
Form Number(s): None. 
Agency Approval Number: 0607–

0610. 
Type of Request: Reinstatement, with 

change. 
Burden: 250 hours. 

Number of Respondents: 30,000. 
Avg Hours Per Response: 30 seconds. 
Needs and Uses: The purpose of this 

request for review is to obtain the Office 
of Management and Budget (OMB) 
clearance for the Current Population 
Survey (CPS) June 2004 Fertility 
Supplement. This supplement 
continues the fertility data series that 
has been asked periodically since 1971. 
This supplement is sponsored by the 
U.S Census Bureau. 

The fertility questions will be asked of 
females 15–44 years of age. The June 
2004 Fertility Supplement, like the June 
2002 Fertility Supplement, differs from 
1998 and 1995 June supplements 
because it only includes fertility items. 
The 1998 supplement contained fertility 
and birth expectations items. The 1995 
supplement contained fertility and 
marital history items. 

The data collected from this 
supplement are used primarily by 
government and private analysts to 
project future population growth, to 
analyze childbearing patterns, and to 
assist policymakers in making decisions 
that are affected by changes in family 
size and composition. Past studies have 
documented profound changes to 
historical patterns that have occurred in 
fertility rates, family structures, 
premarital births, and the timing of the 
first birth. The CPS characteristics, such 
as family income, household 
relationships, and part- or full-time 
work status, when matched with 
fertility data, can produce estimates of 
potential needs families may have for 
governmental assistance: for example, 
aid to families with dependent children, 
child care, and maternal health care for 
single-parent households. The fertility 
data also assist researchers and analysts 
who explore such important issues as 
premarital childbearing and 
postponement of childbirth because of 
educational or occupational 
responsibilities and goals. 

Affected Public: Individuals or 
households. 

Frequency: On occasion. 
Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13 U.S.C., 

Section 182. 
OMB Desk Officer: Susan Schechter, 

(202) 395–5103. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202)482–0266, Department of 
Commerce, room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dhynek@doc.gov). 

Written comments and 
recommendations for the proposed 
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information collection should be sent 
within 30 days of publication of this 
notice to Susan Schechter, OMB Desk 
Officer either by fax (202–395–7245) or 
e-mail (susan_schechter@omb.eop.gov).

Dated: March 19, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–6600 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

Census Bureau 

Age Search Service

ACTION: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)).

DATES: Written comments must be 
submitted on or before May 24, 2004.
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at DHynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Mark Grice, Assistant 
Chief (Processing), United States Census 
Bureau, National Processing Center, 
Jeffersonville, Indiana, 47132, on (812) 
218–3434.
SUPPLEMENTARY INFORMATION: 

I. Abstract 

Age Search is a service provided by 
the U.S. Census Bureau for persons who 
need official transcripts of personal data 
as proof of age for pensions, retirement 
plans, medicare, and social security. 
Transcripts are also used as proof of 
citizenship to obtain passports or to 
provide evidence of family relationship 
for rights of inheritance. The Age Search 
forms are used by the public in order to 
provide the Census Bureau with the 
necessary information to conduct a 
search of historical population 
decennial census records in order to 

provide the requested transcript. The 
Age Search service is self-supporting 
and is funded by the fees collected from 
the individuals requesting the service. 
Due to an increase in operating cost, an 
increase in the Age Search fee from $40 
to $65 per case is requested. An 
additional charge of $20 per case for 
expedited requests requiring results 
within one day is also being proposed. 

II. Method of Collection 

The Form BC–600, Application for 
Search of Census Records, is a public 
use form that is submitted by applicants 
requesting information from the 
decennial census records. Applicants 
are requested to enclose appropriate fee 
by check or money order with the 
completed and signed Form BC–600 and 
return by mail to the U.S. Census 
Bureau, Personal Census Search Unit, in 
Jeffersonville, Indiana. 

III. Data 

OMB Number: 0607–0117. 
Form Number: BC–600, BC–649(L), 

BC–658(L). 
Type of Review: Revision of a 

currently approved collection. 
Affected Public: Individuals or 

households.
Estimated Number of Respondents: 

4,375 Total (BC–600—2,620; BC–
649(L)—1,624; BC–658(L)—131). 

Estimated Time Per Response: BC–
600—12 minutes; BC–649(L)—6 
minutes; BC–658(L)—6 minutes. 

Estimated Total Annual Burden 
Hours: 699 hours. 

Estimated Total Annual Cost: Due to 
an increase in operating cost, an 
increase in the Age Search fee from $40 
to $65 per case is requested. An 
additional charge of $20 per case for 
expedited requests requiring results 
within one day is also being proposed. 

Respondent’s Obligation: Voluntary. 
Legal Authority: Title 13, United 

States Code, section 8. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record.

Dated: March 19, 2004. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 04–6601 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

Census Bureau 

Survey of Plant Capacity Utilization

ACTION: Proposed collection; comment 
request. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)).

DATES: Written comments must be 
submitted on or before May 24, 2004.
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dhynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Julius Smith Jr., Census 
Bureau, Room 2135, Building 4, 
Washington, DC 20233–6900, 301–763–
4683 (or via the Internet at 
julius.smith.jr@census.gov).

SUPPLEMENTARY INFORMATION:

I. Abstract 
The Census Bureau plans to extend 

the current OMB clearance for the 
Survey of Plant Capacity Utilization. 
The survey is conducted annually 
collecting data for fourth quarter 
operations. The survey collects, from 
manufacturing plants and publishers, 
the value of actual production and the 
value of production that could have 
been achieved if operating at ‘‘full 
production’’ and ‘‘emergency 
production’’ levels. The survey also 
collects data on work patterns by shift. 
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These data include hours in operation, 
production workers, and plant hours 
worked. The resulting estimates are 
used in measuring inflationary 
pressures, capital flows, production 
indexes and analyzing and forecasting 
economic and industrial trends. The 
survey results are primarily used by the 
Federal Reserve Board, Federal 
Emergency Management Agency, and 
the Department of Defense. 

II. Method of Collection 

The Census Bureau will use the mail 
out/mail back survey forms to collect 
the data. Companies will be asked to 
respond within 30 days of the initial 
mailing. This due date will be imprinted 
at the top of the form. Letters 
encouraging participation will be 
mailed to companies that have not 
responded by the designated time. 

III. Data 

OMB Number: 0607–0175. 
Form Number: MQ–C1. 
Type of Review: Regular. 
Affected Public: Manufacturing and 

publishing plants. 
Estimated Number of Respondents: 

17,000. 
Estimated Time Per Response: 2.25 

hours. 
Estimated Total Annual Burden 

Hours: 38,250. 
Estimated Total Annual Cost: The 

estimated cost to the respondents is 
$627,683. 

Respondents Obligation: Mandatory. 
Legal Authority: Title 13, U.S. Code, 

section 182. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record.

Dated: March 19, 2004. 
Madeleine Clayton, 
Office of the Chief Information Officer.
[FR Doc. 04–6602 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–07–P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board 

[Docket 10–2004] 

Proposed Foreign-Trade Zone—
Southaven, MS; Application and Public 
Hearing 

An application has been submitted to 
the Foreign-Trade Zones (FTZ) Board 
(the Board) by the Northern Mississippi 
FTZ, Inc., a Mississippi non-profit 
corporation, to establish a general-
purpose foreign-trade zone in 
Southaven (DeSoto County), 
Mississippi. An application is currently 
pending with the Bureau of Customs 
and Border Protection to extend the 
Memphis, Tennessee, Customs port of 
entry boundary to include DeSoto 
County, Mississippi (see 69 FR 2092, 1/
14/04). The FTZ application was 
submitted pursuant to the provisions of 
the FTZ Act, as amended (19 U.S.C. 
81a–81u), and the regulations of the 
Board (15 CFR Part 400). It was formally 
filed on March 16, 2004. The applicant 
is authorized to make the proposal 
under Section 59–3–35 of the 
Mississippi Annotated Code. 

The proposed zone consists of a 219-
acre site located at the DeSoto Trade 
Center, located between Interstate 55 
and U.S. Highway 51 south of Church 
Road, Southaven. The site is adjacent to 
the recently completed DeSoto County 
Civic Center and is owned by Mayfield/
New York, Ltd., Hillwood Fund DTC 1, 
L.P., Mississippi Purchase Corporation 
and Hal Crenshaw. 

The application indicates a need for 
zone services in the Southaven, 
Mississippi, area. Several firms have 
indicated an interest in using zone 
procedures for warehousing/distribution 
activities. Specific manufacturing 
approvals are not being sought at this 
time. Requests would be made to the 
Board on a case-by-case basis. 

In accordance with the Board’s 
regulations, a member of the FTZ Staff 
has been designated examiner to 
investigate the application and report to 
the Board. 

As part of the investigation, the 
Commerce examiner will hold a public 
hearing on April 27, 2004, at 11 a.m, at 
the DeSoto County Civic Center, Board 
Conference Room, 4560 Venture Drive, 
Southaven, Mississippi 38671. 

Public comment on the application is 
invited from interested parties. 
Submissions (original and 3 copies) 
shall be addressed to the Board’s 
Executive Secretary at one of the 
following addresses: 

1. Submissions via Express/Package 
Delivery Services: Foreign-Trade Zones 
Board, U.S. Department of Commerce, 
Franklin Court Building-Suite 4100W, 
1099—14th Street NW, Washington, DC 
20005; or 

2. Submissions via the U.S. Postal 
Service: Foreign-Trade Zones Board, 
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue 
NW, Washington, DC 20230. 

The closing period for their receipt is 
May 24, 2004. Rebuttal comments in 
response to material submitted during 
the foregoing period may be submitted 
during the subsequent 15-day period (to 
June 7, 2004). 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at the Office of the 
Foreign-Trade Zones Board’s Executive 
Secretary at the first address listed 
above, and at the City Clerk’s Office, 
8700 Northwest Drive, Southaven, 
Mississippi 38671.

Dated: March 16, 2004. 
Dennis Puccinelli, 
Executive Secretary.
[FR Doc. 04–6613 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board 

[Docket 60–2003] 

L’Oreal USA, Inc.—Application for 
Subzone Status; Amendment of 
Application 

The application for subzone status at 
the L’Oreal USA, Inc. facilities in 
Middlesex, Somerset and Union 
Counties, New Jersey, submitted by the 
New Jersey Department of Commerce 
and Economic Development (68 FR 
65245, 11/19/03), has been amended. 
The amendment removes a parcel from 
Site 4 and adds a parcel to Site 1. The 
proposed subzone now consists of 4 
sites with 156 acres: 

Site 1 (Clark Complex, 4 Parcels, 24.7 
acres total) as follows:
—4.6 acres at 175–195 Terminal 

Avenue, Clark, Union County 
—8.8 acres at 200–222 Terminal 

Avenue, Clark, Union County 
—9 acres at 60, 70 Leonard Street, 

Metuchen, Middlesex County 
—2.3 acres at 70 Distribution Boulevard, 

Middlesex County
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Site 2 (Piscataway Complex, 3 Parcels, 
32.8 acres total) as follows:
—16.5 acres at 81 New England Avenue, 

Piscataway, Middlesex County 
—5.2 acres at 60 New England Avenue, 

Piscataway, Middlesex County 
—11.1 acres at 80 Schoolhouse Road, 

Somerset, Somerset County
Site 3 (Franklin Complex, 2 Parcels, 

42.2 acres total) as follows:
—34.7 acres at 100 Commerce Drive, 

Somerset, Somerset County 
—7.5 acres at 10 Van Dyke Avenue, 

New Brunswick, Middlesex County
Site 4 (56.5 acres) Brunswick 

Complex, located at 77 Deans Rhode 
Hall Road, Monmouth Junction, 
Middlesex County. 

The comment period for the case 
referenced above is being extended to 
April 23, 2004, to allow interested 
parties additional time in which to 
comment. Submissions (original and 3 
copies) shall be addressed to the Board’s 
Executive Secretary at one of the 
following addresses: 

1. Submissions Via Express/Package 
Delivery Services: Foreign-Trade-Zones 
Board, U.S. Department of Commerce, 
Franklin Court Building—Suite 4100W, 
1099 14th St. NW., Washington, DC 
20005; or 

2. Submissions Via the U.S. Postal 
Service: Foreign-Trade-Zones Board, 
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave. 
NW., Washington, DC 20230.

Dated: March 12, 2004. 
Dennis Puccinelli, 
Executive Secretary.
[FR Doc. 04–6614 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board 

[Docket 11–2004] 

Foreign-Trade Zone 24—Pittston, 
Pennsylvania; Application for 
Expansion 

An application has been submitted to 
the Foreign-Trade Zones (FTZ) Board 
(the Board) by the Eastern Distribution 
Center, Inc., grantee of Foreign-Trade 
Zone 24, requesting authority to expand 
FTZ 24-Site 1 and to include three 
additional sites in the Pittston, 
Pennsylvania, area, within the Wilkes-
Barre/Scranton Customs port of entry. 
The application was submitted pursuant 
to the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a–
81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on March 17, 2004. 

FTZ 24 was approved on October 21, 
1976 (Board Order 112, 41 FR 47288, 
10/28/76). The zone project currently 
consists of a 42-acre site within the 265-
acre Eastern Distribution Center, located 
midway between Scranton and Wilkes-
Barre, adjacent to the Wilkes-Barre/
Scranton International Airport. An 
application is pending with the FTZ 
Board to expand FTZ 24 to include a 
site at the Valley View Business Park/
Jessup Small Business Center in the 
Boroughs of Jessup and Archbald, 
Pennsylvania (Proposed Site 2, Docket 
9–2004). 

The applicant is now requesting 
authority to expand existing Site 1 and 
to include three additional sites in the 
area: expand Site 1 to include an 
additional parcel (29 acres) within the 
Grimes Industrial Park located east of 
Commerce Road and north of Sathers 
Road in Pittston Township (listed as 
Site 2B in the application); Proposed 
Site 3 (232 acres)—industrial park 
located west of Interstate 81 and north 
of Oak Street in Pittston Township 
(listed as Site 2A in the application); 
Proposed Site 4 (493 acres)—industrial 
park located along Interstate 476 south 
of O’Hara Industrial Park in Jenkins 
Township (listed as Site 1B in the 
application); and, Proposed Site 5 (138 
acres)—industrial park located north of 
Saylor Avenue and east of River Road in 
Jenkins Township (listed as Site 1A in 
the application). The property is owned 
by the Mericle Commercial Real Estate 
Services. No specific manufacturing 
authority is being requested at this time. 
Such requests would be made to the 
Board on a case-by-case basis. 

In accordance with the Board’s 
regulations, a member of the FTZ Staff 
has been designated examiner to 
investigate the application and report to 
the Board. 

Public comment on the application is 
invited from interested parties. 
Submissions (original and 3 copies) 
shall be addressed to the Board’s 
Executive Secretary at one of the 
addresses below: 

1. Submissions via Express/Package 
Delivery Services: Foreign-Trade Zones 
Board, U.S. Department of Commerce, 
Franklin Court Building—Suite 4100W, 
1099 14th Street, NW., Washington, DC 
20005; or 

2. Submissions via the U.S. Postal 
Service: Foreign-Trade Zones Board, 
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue 
NW., Washington, DC 20230. 

The closing period for their receipt is 
May 24, 2004. Rebuttal comments in 
response to material submitted during 
the foregoing period may be submitted 

during the subsequent 15-day period to 
June 7, 2004. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at the Office of the 
Foreign-Trade Zones Board’s Executive 
Secretary at the first address listed 
above, and at the Office of the Eastern 
Distribution Center, Inc., 1151 Oak 
Street, Pittston, PA 18640.

Dated: March 17, 2004. 
Dennis Puccinelli, 
Executive Secretary.
[FR Doc. 04–6615 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration 

[A–580–816] 

Corrosion-Resistant Carbon Steel Flat 
Products From Korea: Notice of 
Extension of Time Limit for the 
Preliminary Results of Antidumping 
Duty New Shipper Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of extension of time limit 
for the preliminary results of 
antidumping duty new shipper review. 

EFFECTIVE DATE: March 24, 2004.
SUMMARY: The Department of Commerce 
(‘‘the Department’’) is extending the 
time limit for the preliminary results of 
the new shipper review of the 
antidumping duty order on corrosion-
resistant carbon steel flat products 
(‘‘CORE’’) from Korea until no later than 
July 22, 2004. The new shipper review 
covers one producer/exporter, Hyundai 
Hysco (‘‘Hysco’’). The period of review 
is August 1, 2002, through July 31, 2003. 
This extension is made pursuant to 
section 751(a)(2)(B)(iv) of the Tariff Act 
of 1930, as amended.
FOR FURTHER INFORMATION CONTACT: 
Michael Ferrier or Paul Walker, AD/
CVD Enforcement, Group III, Office 9, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington 
DC 20230; telephone: (202) 482–2667 
and (202) 482–0413, respectively. 

Background 

On August 29, 2003, the Department 
received a timely request from Hysco in 
accordance with 19 CFR 351.214(c), for 
a new shipper review of the 
antidumping duty order on CORE from 
Korea, which has an August anniversary 
date. Hysco identified itself as a 
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producer/exporter of CORE and its 
subsidiary, Hyundai Pipe America 
(‘‘HPA’’), as its importer of CORE. 

On October 3, 2003, the Department 
published a notice of initiation of a new 
shipper review of CORE from Korea 
covering the period August 1, 2002 
through July 31, 2003. See Corrosion-
Resistant Carbon Steel Flat Products 
from Korea: Initiation of New Shipper 
Antidumping Duty Review, 68 FR 57423 
(October 3, 2003). 

Extension of Time Limit for Final 
Results of New Shipper Review 

Section 351.214(i)(1) of the Act 
provides that the Department will issue 
the preliminary results of a new shipper 
review within 180 days after the date 
the new shipper review was initiated. If 
the Department determines that a new 
shipper review is extraordinarily 
complicated, however, § 351.214(i)(2) of 
the Act allows the Department to extend 
the deadline for the preliminary results 
to up to 300 days after the date the new 
shipper review was initiated. The 
Department has determined that this 
case is extraordinarily complicated, and 
the preliminary results of this new 
shipper review cannot be completed 
within 180 days from the date on which 
the new shipper review was initiated. 
Specifically, the Department finds that 
this new shipper review is 
extraordinarily complicated because the 
Department is collecting and analyzing 
detailed data pertaining to multiple-
stage production costs. In addition, the 
Department is analyzing home market 
sales of subject merchandise for further 
processing into non-subject 
merchandise and subsequent export, as 
well as issues related to scope 
exclusions of certain products. 

Therefore, given the number and 
complexity of issues in this case, and in 
accordance with § 351.214(i)(2) of the 
Act, we are extending the time period 
for issuing the preliminary results of 
review by 120 days until July 22, 2004. 
The final results continue to be due 90 
days after the publication of the 
preliminary results, unless otherwise 
extended.

Dated: March 18, 2004. 

Joseph A. Spetrini, 
Deputy Assistant Secretary for Import 
Administration, Group III.
[FR Doc. 04–6612 Filed 3–23–04; 8:45 am] 

BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration

[A–351–824]

Silicomanganese From Brazil: Final 
Results of Antidumping Duty 
Administrative Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of final results of 
antidumping duty administrative 
review.

SUMMARY: On October 27, 2003, the 
Department of Commerce published the 
preliminary results of the administrative 
review of the antidumping duty order 
on silicomanganese from Brazil. The 
review covers exports of this 
merchandise to the United States by the 
collapsed parties, Sibra Eletro–
Siderurgica Brasileira S.A. (SIBRA), 
Companhia Paulista de Ferro–Ligas 
(CPFL), and Urucum Mineracao 
(Urucum) (collectively ‘‘SIBRA/CPFL/
Urucum’’), for the period December 1, 
2001, through November 30, 2002. We 
gave interested parties an opportunity to 
comment on the preliminary results. 
Based on our analysis of the comments 
received, we have revised our 
calculations for these final results. The 
final weighted–average margin is listed 
below in the ‘‘Final Results of Review’’ 
section of this notice.
EFFECTIVE DATE: March 24, 2004.
FOR FURTHER INFORMATION CONTACT: 
Brian Ellman at (202) 482–4852 or Katja 
Kravetsky at (202) 482–0108, Office of 
AD/CVD Enforcement 3, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230.
SUPPLEMENTARY INFORMATION:

Background

On October 27, 2003, we published 
the preliminary results of review (see 
Silicomanganese from Brazil: 
Preliminary Results of Antidumping 
Administrative Review, 68 FR 61185). 
We invited parties to comment on the 
preliminary results of the review. On 
November 6, 2003, we received a 
request for a public hearing from Eramer 
Marietta (the petitioner). On December 
5, 2003, the petitioner and SIBRA/CPFL 
filed case briefs. On December 12, 2003, 
both parties filed rebuttal briefs. The 
hearing took place on December 17, 
2003. On February 23, 2004, the 
Department of Commerce (the 
Department) postponed the final results 
of this review until no later than March 

16, 2004. See Silicomanganese From 
Brazil: Extension of Time Limit for Final 
Results of Antidumping Duty 
Administrative Review, 69 FR 9587 
(March 1, 2004).

The Department has conducted this 
review in accordance with section 
751(a) of the Tariff Act of 1930 (the Act).

Scope of Review
The merchandise covered by this 

review is silicomanganese. 
Silicomanganese, which is sometimes 
called ferrosilicon manganese, is a 
ferroalloy composed principally of 
manganese, silicon and iron, and 
normally contains much smaller 
proportions of minor elements, such as 
carbon, phosphorous and sulfur. 
Silicomanganese generally contains by 
weight not less than 4 percent iron, 
more than 30 percent manganese, more 
than 8 percent silicon, and not more 
than 3 percent phosphorous. All 
compositions, forms, and sizes of 
silicomanganese are included within the 
scope of this review, including 
silicomanganese slag, fines, and 
briquettes. Silicomanganese is used 
primarily in steel production as a source 
of both silicon and manganese.

Silicomanganese is currently 
classifiable under subheading 
7202.30.0000 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 
Some silicomanganese may also 
currently be classifiable under HTSUS 
subheading 7202.99.5040. This scope 
covers all silicomanganese, regardless of 
its tariff classification. Although the 
HTSUS subheadings are provided for 
convenience and customs purposes, the 
written description of the scope remains 
dispositive.

Analysis of Comments Received
All issues raised in the case and 

rebuttal briefs by parties to this 
administrative review are addressed in 
the ‘‘Issues and Decision Memorandum’’ 
from Susan Kuhbach, Acting Deputy 
Assistant Secretary, to Jeffrey May, 
Acting Assistant Secretary for Import 
Administration, dated March 16, 2004 
(Decision Memorandum), which is 
hereby adopted by this notice. Attached 
to this notice as an appendix is a list of 
the issues that parties have raised and 
to which we have responded in the 
Decision Memorandum. Parties can find 
a complete discussion of all issues 
raised in this review and the 
corresponding recommendations in this 
public memorandum, which is on file in 
the Central Records Unit, Room B–099 
of the main Department of Commerce 
building. In addition, a complete 
version of the Decision Memorandum 
can be accessed directly on the Internet 
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at http://ia.ita.doc.gov/frn. The paper 
copy and electronic version of the 
Decision Memorandum are identical in 
content.

Sales Below Cost in the Home Market
As discussed in detail in the 

preliminary results, the Department 
disregarded home–market below–cost 
sales that failed the cost test.

Changes Since the Preliminary Results
Based on our analysis of the 

comments received, we have made 
certain changes in the margin 
calculation. See ‘‘Cost of Production and 
Constructed Value Calculation 
Adjustments for the Final Results’’ from 
Robert Greger to Neal Halper, Director, 
Office of Accounting and ‘‘Final Results 
Analysis Memorandum of SIBRA/CPFL/
Urucum’’ from Katja Kravetsky and 
Brian Ellman to the File, both dated 
March 16, 2004.

Final Results of Review
As a result of our review, we 

determine that the following weighted–
average margin exists for the collapsed 
parties SIBRA, CPFL, and Urucum for 
the period December 1, 2001, through 
November 30, 2002:

Manufacturer/exporter Weighted–average 
percentage margin 

SIBRA/CPFL/Urucum ... 13.02

Duty Assessment and Cash Deposit 
Requirements

The Department will determine, and 
U.S. Customs and Border Protection 
(CBP) shall assess, antidumping duties 
on all appropriate entries. In accordance 
with 19 CFR 351.212(b)(1), we have 
calculated an importer–specific 
assessment rate. The Department will 
issue appropriate assessment 
instructions directly to CBP within 15 
days of publication of these final results 
of review. Further, the following deposit 
requirements will be effective upon 
publication of the final results of this 
administrative review for all shipments 
of silicomanganese from Brazil entered, 
or withdrawn from warehouse, for 
consumption on or after the publication 
date of the final results, as provided by 
section 751(a)(2)(C) of the Act: (1) The 
cash deposit rate for SIBRA/CPFL/
Urucum will 13.02 percent; (2) for 
merchandise exported by producers or 
exporters that were previously reviewed 
or investigated, the cash deposit will 
continue to be the most recent rate 
published in the final determination or 
final results for which the producer or 
exporter received an individual rate; (3) 
if the exporter is not a firm covered in 

this review, a prior review, or the 
original less–than-fair–value (LTFV) 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the subject 
merchandise; and (4) if neither the 
exporter nor the manufacturer is a firm 
covered in this or any previous review, 
the cash deposit rate shall be 17.60 
percent, the all–others rate established 
in the LTFV investigation. See Notice of 
Final Determination of Sales at Less 
Than Fair Value: Silicomanganese from 
Brazil, 59 FR 55432, (November 7, 
1994). These deposit requirements shall 
remain in effect until publication of the 
final results of the next administrative 
review.

Notification of Interested Parties

This notice serves as a final reminder 
to importers of their responsibility 
under 19 CFR 351.402(f) to file a 
certificate regarding the reimbursement 
of antidumping duties prior to 
liquidation of the relevant entries 
during the review period. Failure to 
comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties.

This notice also serves as a reminder 
to parties subject to administrative 
protective orders (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO as explained in 
the administrative protective order 
itself. Timely written notification of the 
return/destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a sanctionable violation.

These final results of administrative 
review and notice are issued and 
published in accordance with sections 
751(a)(1) and 777(i)(1) of the Act.

Dated: March 16, 2004.
Jeffrey May,
Acting Assistant Secretary for Import 
Administration.

APPENDIX Issues in the Decision 
Memorandum

Comment 1. Model Matching
Comment 2. Affiliation With Home–
Market Customers
Comment 3. Merchandise
Comment 4. High–Inflation 
Methodology
Comment 5. Replacement Costs
Comment 6. By–Product Inputs
Comment 7. Raw Material Inputs from 
Affiliates

Comment 8. Freight Services Provided 
by an Affiliate
Comment 9. Depreciation
Comment 10. Income Offsets to G&A
Comment 11. Weighted–Average G&A 
Ratio Calculation
Comment 12. Interest Expense
Comment 13. Interest Income
Comment 14. Net Foreign Exchange 
Losses
Comment 15. ICMS/IPI Taxes
Comment 16. PIS/COFINS Taxes
Comment 17. Additional Bill-of-Lading 
Fee
[FR Doc. 04–6611 Filed 3–23–04; 8:45 am]
BILLING CODE 3510–DS–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 031704A]

Endangered Species; Permit No. 1214

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Scientific research permit 
modification.

SUMMARY: Notice is hereby given that a 
request for modification of scientific 
research permit no. 1214 submitted by 
Jane Provancha, Dyn–2, Dynamac 
Corporation, Kennedy Space Center, FL, 
32899 has been granted.
ADDRESSES: The amendment and related 
documents are available for review 
upon written request or by appointment 
in the following offices:

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713–2289, fax (301)713–0376;

Southeast Region, NMFS, 9721 
Executive Center Drive North, St. 
Petersburg, FL 33702–2432; phone 
(727)570–5301; fax (727)570–5320.
FOR FURTHER INFORMATION CONTACT: 
Patrick Opay, (301)713–1401 or Ruth 
Johnson, (301)713–2289.
SUPPLEMENTARY INFORMATION: The 
requested amendment has been granted 
under the authority of the Endangered 
Species Act of 1973, as amended (ESA; 
16 U.S.C. 1531 et seq.) and the 
provisions of 50 CFR 222.306 of the 
regulations governing the taking, 
importing, and exporting of endangered 
and threatened fish and wildlife (50 
CFR 222–226).

The modification extends the 
expiration date of the Permit from 
March 31, 2004, to March 31, 2005, for 
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takes of green (Chelonia mydas) and 
loggerhead (Caretta caretta) sea turtles.

Issuance of this amendment, as 
required by the ESA was based on a 
finding that such permit: (1) Was 
applied for in good faith; (2) will not 
operate to the disadvantage of the 
threatened and endangered species 
which are the subject of this permit; and 
(3) is consistent with the purposes and 
policies set forth in section 2 of the 
ESA.

Dated: March 19, 2004.
Stephen L. Leathery, 
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 04–6604 Filed 3–23–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 031604A]

Marine Mammals; File No. 715–1475

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Issuance of permit amendment.

SUMMARY: Notice is hereby given that Dr. 
Andrew W. Trites, North Pacific 
Universities Marine Mammal Research 
Consortium, University of British 
Columbia, 6248 Biological Sciences Rd., 
Hut B3, Rm 18, Vancouver, B.C., Canada 
V6T 1Z4 has been issued an amendment 
to scientific research Permit No. 715–
1475–00.
ADDRESSES: The amendment and related 
documents are available for review 
upon written request or by appointment 
in the following office(s):

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713–2289; fax (301)713–0376; and

Alaska Region, NMFS, P.O. Box 
21668, Juneau, AK 99802–1668; phone 
(907)586–7221; fax (907)586–7249.
FOR FURTHER INFORMATION CONTACT: Dr. 
Tammy Adams or Ruth Johnson, 
(301)713–2289.
SUPPLEMENTARY INFORMATION: The 
requested amendment has been granted 
under the authority of the Marine 
Mammal Protection Act of 1972, as 
amended (16 U.S.C. 1361 et seq.), the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216), the Endangered Species Act of 
1973, as amended (ESA; 16 U.S.C. 1531 

et seq.), and the regulations governing 
the taking, importing, and exporting of 
endangered and threatened species (50 
CFR 222–226).

The permit, which was to expire on 
March 31, 2004, has been extended 
through March 31, 2005. This 
amendment does not authorize any 
additional takes of marine mammals.

Issuance of this amendment, as 
required by the ESA was based on a 
finding that such permit (1) was applied 
for in good faith, (2) will not operate to 
the disadvantage of the endangered 
species which is the subject of this 
permit, and (3) is consistent with the 
purposes and policies set forth in 
section 2 of the ESA.

Dated: March 18, 2004.
Stephen L. Leathery,
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 04–6603 Filed 3–23–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 031604C]

Marine Mammals; File No. 545–1488

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Issuance of permit amendment.

SUMMARY: Notice is hereby given that 
the North Gulf Oceanic Society, 60920 
Mary Allen Avenue, Homer, AK 99603 
(Craig Matkin, Principal Investigator), 
has been issued an amendment to 
scientific research Permit No. 545–
1488–02 to extend the expiration date 
through March 31, 2005.
ADDRESSES: The amendment and related 
documents are available for review 
upon written request or by appointment 
in the following office(s): Permits, 
Conservation and Education Division, 
Office of Protected Resources, NMFS, 
1315 East-West Highway, Room 13705, 
Silver Spring, MD 20910, phone 
(301)713–2289, fax (301)713–0376; and 
Alaska Region, NMFS, P.O. Box 21668, 
Juneau, AK 99802–1668, phone 
(907)586–7221.
FOR FURTHER INFORMATION CONTACT: Jill 
Lewandowski at (301)713–2289.
SUPPLEMENTARY INFORMATION: The 
requested amendment has been granted 
under the authority of the Marine 
Mammal Protection Act of 1972, as 
amended (16 U.S.C. 1361 et seq.), the 

provisions of § 216.39 of the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR part 216), the 
Endangered Species Act of 1973, as 
amended (ESA; 16 U.S.C. 1531 et seq.), 
the provisions of § 222.306 of the 
regulations governing the taking, 
importing, and exporting of endangered 
and threatened species (50 CFR parts 
222–226).

Issuance of this amendment, as 
required by the ESA was based on a 
finding that such permit: (1) Was 
applied for in good faith; (2) will not 
operate to the disadvantage of the 
endangered species which is the subject 
of this permit; and (3) is consistent with 
the purposes and policies set forth in 
section 2 of the ESA.

Dated: March 18, 2004.
Stephen L. Leathery,
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 04–6605 Filed 3–23–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

Patent and Trademark Office 

Submission for OMB Review; 
Comment Request 

The United States Patent and 
Trademark Office (USPTO) has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: United States Patent and 
Trademark Office (USPTO). 

Title: Practitioner Records 
Maintenance, Disclosure, and Discipline 
Before the United States Patent and 
Trademark Office (USPTO). 

Form Number(s): None. 
Agency Approval Number: 0651–

0017. 
Type of Request: Reinstatement, with 

change, of a previously approved 
collection for which approval has 
expired. 

Burden: 8,334 hours annually. 
Number of Respondents: 582 

responses per year. 
Avg. Hours Per Response: The USPTO 

estimates that practitioners spend 26 
hours per year keeping and maintaining 
records concerning their client’s cases. 
The USPTO estimates that practitioners 
seeking reinstatement to practice before 
the agency will spend 60 hours per year 
keeping and maintaining records 
showing their compliance with the 
suspension or exclusion orders. It is 
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estimated that it takes 2 hours to report 
a complaint/violation and that it takes 5 
minutes (0.08 hours) to 4 hours, 
depending upon the nature of the 
complaint/violation, to respond and 
provide other information, as necessary. 
The estimated times will vary, 
depending upon the request. These 
estimates include the time to gather the 
necessary information; to prepare the 
complaint/violation, response or 
request; to maintain records; and to 
submit the requests or responses to the 
USPTO. 

Needs and Uses: This information is 
required by 35 U.S.C. §§ 2(b)(2)(D) and 
32, and administered by the USPTO 
through the USPTO Code of 
Professional Responsibility (37 CFR 
10.20 to 10.112) and the Investigations 
and Disciplinary Proceedings rules (37 
CFR 10.130 to 10.170). This information 
is used by the Director of the Office of 
Enrollment and Discipline (OED) to 
investigate and, where appropriate, 
prosecute for violations of the USPTO 
Code of Professional Responsibility. 
Registered practitioners are mandated to 
maintain proper documentation so that 
they can fully cooperate with an 
investigation in the event of a report of 
an alleged violation. The USPTO is 
submitting this collection in support of 
a proposed rulemaking, ‘‘Changes to 
Representation of Others Before the 
United States Patent and Trademark 
Office’’ (RIN 0651–AB55), which 
expands existing record keeping 
requirements. Under this proposed 
rulemaking, practitioners must keep 
copies of recordings of advertisements 
or communications disseminated in 
print or electronic media for two years 
after the last use of the advertisement, 
along with a record of when and where 
the advertisement was used. 
Additionally, practitioners who have 
been excluded or suspended from 
practice before the USPTO must keep 
and maintain records of their steps to 
comply with the suspension or 
exclusion order. These records serve as 
the practitioner’s proof of compliance 
with the order. 

Affected Public: Individuals or 
households; business or other for-profit; 
the Federal Government; and State, 
Local or Tribal Governments. 

Frequency: On occasion. 
Respondent’s Obligation: Mandatory. 
OMB Desk Officer: David Rostker, 

(202) 395–3897. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Susan K. Brown, 
Records Officer, Office of the Chief 
Information Officer, Office of Data 
Architecture and Services, (703) 308–
7400, U.S. Patent and Trademark Office, 

P.O. Box 1450, Alexandria, Virginia 
22313, Attn: CPK 3 Suite 310, or by e-
mail at susan.brown@uspto.gov. 

Written comments and 
recommendations for the proposed 
information collection should be sent on 
or before April 23, 2004 to David 
Rostker, OMB Desk Officer, Room 
10202, New Executive Office Building, 
Washington, DC 20503.

Dated: March 18, 2004. 
Susan K. Brown, 
Records Officer, USPTO, Office of Data 
Architecture and Services, Data 
Administration Division.
[FR Doc. 04–6526 Filed 3–23–04; 8:45 am] 
BILLING CODE 3510–16–P

DEPARTMENT OF DEFENSE

Office of the Secretary 

Manual for Courts-Martial; Proposed 
Amendments

AGENCY: Joint Service Committee on 
Military Justice (JSC).
ACTION: Notice of Summary of Public 
Comment Received Regarding Proposed 
Amendments to the Manual for Court-
Martial, United States (2002 ed.). 

SUMMARY: The JSC is forwarding final 
proposed amendments to the Manual for 
Courts-Martial, United States (2002 ed.) 
(MCM) to the Department of Defense. 
The proposed changes, resulting from 
the JSC’s 2003 annual review of the 
MCM, concern the rules of procedure 
applicable in trials by courts-martial. 
The proposed changes have not been 
coordinated within the Department of 
Defense under DoD Directive 5500.1, 
‘‘Preparation and Processing of 
Legislation, Executive Orders, 
Proclamations, and Reports and 
Comments Thereon,’’ May 21, 1964, and 
do not constitute the official position of 
the Department of Defense, the Military 
Departments, or any other government 
agency. 

This notice is provided in accordance 
with DoD Directive 5500.17, ‘‘Role and 
Responsibilities of the Joint Service 
Committee (JSC) on Military Justice,’’ 
May 3, 2003. This notice is intended 
only to improve the internal 
management of the Federal Government. 
It is not intended to create any right or 
benefit, substantive or procedural, 
enforceable at law by any party against 
the United States, its agencies, its 
officers, or any person. 

In accordance with paragraph III.B.4 
of the Internal Organization and 
Operating Procedures of the JSC, the 
committee also invites members of the 
public to suggest changes to the Manual 

for Courts-Martial in accordance with 
the described format.
ADDRESSES: Comments and materials 
received from the public are available 
for inspection or copying at the Office 
of the Judge Advocate General (Code 
20), 716 Sicard St. SE., Suite 1000, 
Washington, DC 20374–5047, between 8 
a.m. and 3:30 p.m., Monday through 
Friday, except Federal Holidays.
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander James Carsten, 
Executive Secretary, Joint Service 
Committee on Military Justice, Office of 
the Judge Advocate General, 716 Sicard 
St., SE., Suite 1000, Washington, DC 
20374–5047, (202) 685–7298, (202) 685–
7714 fax.
SUPPLEMENTARY INFORMATION:

Background 

On 15 August 2003, the JSC published 
a Notice of Proposed Amendments to 
the Manual for Courts-Martial and a 
Notice of Public Meeting to receive 
comment on its 2003 draft annual 
review of the Manual for Courts-Martial. 
On 1 October 2003, the public meeting 
was held. Eight individuals attended the 
public meeting. Five individuals 
provided oral comment. The JSC 
received two letters commenting on the 
proposed amendments. 

Purpose 

The proposed changes concern the 
rules of procedure applicable to trials by 
courts-martial. More specifically, the 
proposed changes: Amend Rules of 
Court-Martial and other provisions of 
the Manual to allow for military justice 
to be administered in a joint command 
environment, while maintaining the 
applicability of specific service 
regulations/limitations according to the 
specific regulations of the accused’s 
service; amend the rule that allows for 
an accused to challenge on appeal the 
denial of a challenge for cause, when 
the member was peremptorily 
challenged off the panel and never took 
part in the deliberations of the case; 
clarify the death penalty factors for 
violations of the law of war; updating 
analysis sections in the M.R.E. to 
harmonize current case law; and 
replacing ‘‘Department of 
Transportation’’ with ‘‘Department of 
Homeland Security.’’

Discussion of Comments and Changes 

In response to the request for public 
comment the JSC received oral and 
written comments. The JSC considered 
the public comments and is satisfied 
that the proposed amendments are 
appropriate to implement without 
additional modification. The JSC will 

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00010 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13817Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

forward the public comments and the 
proposed amendments to the 
Department of Defense. 

Summaries of the oral and written 
comments regarding the proposed 
substantive changes follow: 

a. One comment noted that the 
amendments that maintained the 
applicability of service members’ 
specific service regulations when they 
are subject to a court-martial or non-
judicial punishment in a joint 
environment are appropriate. However, 
the comment also noted that the 
amendments were slightly ambiguous 
because no definitions are readily 
available for the terms ‘‘combatant or 
joint commander,’’ ‘‘joint command,’’ or 
‘‘joint task force’’. Comment also noted 
that no clear rationale for the 
amendment is apparent on the face of 
the changes. 

b. Certain comments argued that the 
proposed change to R.C.M. 912(f)(4) was 
improper. Comments indicated that the 
proposed change would lessen public 
confidence in the military justice 
system; reduced oversight of the 
military justice process; and are only 
being made in response to perceived 
adverse decisions of the various courts. 
Additionally, the rationale for the 
amendment that is modeled after similar 
provisions in Federal criminal 
procedures if not valid as the federal 
system has many more preemptory 
challenges than exist in the Military 
Justice System. 

c. Certain comments opposed 
currently amending R.C.M. 1004(c)(10) 
because, as proposed, there is no 
rationale for the change provided on the 
face of the proposed amendments. It 
was noted that the amendment should 
be deferred until it can be explained and 
analyzed more thoroughly. 

The JSC has considered these 
comments and has determined that the 
rulemaking process is adequate, satisfies 
statutory requirements, and provides 
sufficient opportunity for public 
participation. The JSC has determined 
that its proposed amendment to the 
R.C.M. 912 is proper and consistent 
with the rationale in the amended 
analysis. The change aligns courts-
martial procedure more closely to 
federal practice and does not change the 
ability of defense counsel to exercise 
their peremptory challenge or raise on 
appeal those challenges for cause 
denied by the military judge, when the 
challenged member participated in the 
court-martial. 

Proposed Amendments After 
Consideration of Public Comment 
Received 

The proposed amendments to the 
Manual for Courts-Martial are as 
follows:

Amend the Discussion section of Part I 
(Preamble) by twice replacing the word 
‘‘Transportation’’ with the words ‘‘Homeland 
Security’’. 

Amend Discussion section following 
R.C.M. 103(19), Definition for 10 U.S.C. 
§ 801(1) by replacing the phrase ‘‘the General 
Counsel of the Department of Transportation 
with the phrase an official designated to 
serve as Judge Advocate General of the Coast 
Guard by the Secretary of Homeland 
Security. 

[Note: The Secretary of Homeland Security 
has designated the Chief Counsel, U.S. Coast 
Guard, to serve as the Judge Advocate 
General of the Coast Guard.]’’

Amend R.C.M. 201(e)(2)(B) by adding the 
word ‘‘general’’ before ‘‘courts-martial’’ and 
inserting the following at the end thereof: 
‘‘assigned or attached to a combatant 
command or joint command.’’

Amend R.C.M. 201(e)(2)(C), inserting the 
phrase ‘‘assigned or attached to a joint 
command or joint task force,’’ immediately 
before the words ‘‘under regulations which 
the superior command may prescribe.’’

Amend the Analysis accompanying R.C.M. 
201(e)(2) by inserting the following 
paragraph: ‘‘200_ Amendment: Subsections 
(e)(2)(B) and (C) were revised to clarify that 
the reciprocal jurisdiction authority of joint 
commanders designated in either subsections 
(A), (B), or (C), is limited. This limitation is 
intended to preclude a joint commander from 
convening courts upon members who are not 
assigned or attached to a joint command.’’

Amend R.C.M. 201(e)(3) by inserting the 
following immediately after the words 
‘‘armed force’’: ‘‘using the implementing 
regulations and procedures prescribed by the 
Secretary concerned of the military service of 
the accused,’’

Amend the Analysis accompanying R.C.M. 
201(e)(3) by inserting the following 
paragraph: ‘‘200_ Amendment: This rule 
clarifies that when a service member is tried 
by a court-martial convened by a combatant 
or joint commander, the implementing 
regulations and procedures of the service to 
which the accused is a member shall apply.’’

Amend R.C.N. 201(e)(4) by adding the 
words, ‘‘, member, or counsel’’ after the 
words ‘‘military judge.’’

Amend the Analysis accompanying R.C.M. 
201(e)(4) by inserting the following 
paragraph: ‘‘200_ Amendment: Subsection 
(e)(4) was amended to clarify that members 
and counsel from different services may be 
detailed to a court-martial convened by a 
combatant or joint commander.’’

Amend the Discussion following R.C.M. 
201(e)(7)(B) by adding this sentence to the 
beginning of the Discussion: ‘‘As to the 
authority to convene courts-martial, see 
R.C.M. 504.’’

Amend R.C.M. 503(a)(3) by inserting an 
‘‘s’’ to the word ‘‘court’’ of the term ‘‘court-
martial.’’. 

Amend R.C.M. 503(b)(3) by inserting ‘‘, a 
combatant command or joint command’’ after 

the words ‘‘A military judge from one armed 
force may be detailed to a court-martial 
convened in a different armed force.’’

Amend the Analysis accompanying R.C.M. 
503(b)(3) by inserting the following 
paragraph: ‘‘200_ Amendment: Subsection 
(b)(3) was amended to clarify that a military 
judge from any service may be detailed to a 
court-martial convened by a combatant or 
joint commander.;’’

Amend R.C.M. 503(c)(3) by inserting the 
phrase ‘‘, a combatant command or joint 
command’’ after the words ‘‘A person from 
one armed force may be detailed to serve as 
counsel in a court-martial in a different 
armed force.’’

Amend the Analysis accompanying R.C.M. 
503(c)(3) by inserting the following: ‘‘200_ 
Amendment: Subsection (c)(3) was amended 
to clarify that counsel from any service may 
be detailed to a court-martial convened by a 
combatant or joint commander.’’

Amend the R.C.M. 504(b)(2)(A) by 
inserting the following at the end thereof: ‘‘A 
subordinate joint command or joint task force 
is ordinarily considered to be ‘separate or 
detached.’ ’’

Amend R.C.M. 504(b)(2)(B) by inserting the 
following as a third element thereof: ‘‘(iii) In 
a combatant command or joint command, by 
the officer exercising general court-martial 
jurisdiction over the command.’’

Amend the Analysis accompanying R.C.M. 
504(b)(2)(B) by inserting the following 
paragraph: ‘‘200_ Amendment: Subsection 
(b)(2)(B) was amended to clarify those 
authorized to determine when a unit is 
‘separate or detached.’ ’’

Amend the Discussion following R.C.M. 
907(b)(2)(B) by inserting, in the first 
sentence, the word ‘‘either:’’ before the words 
‘‘no limitation’’, inserting the words ‘‘; or 
child abuse offenses committed on or after 24 
November 1998 for which a time limitation 
has been enacted that is based upon a child 
abuse victim reaching the age of 25’’ after the 
words ‘‘no limitation as to time’’, and by 
inserting the words ‘‘and (b)(2)’’ after the 
words ‘‘see Article 43(a)’’. 

Amend the Analysis accompanying R.C.M. 
907(b)(2) by inserting the following 
paragraph: 200_ Amendment: The discussion 
was based upon the National Defense 
Authorization Act for Fiscal year 2004, Pub. 
L. No. 108–136, § 551, lStat l(2003). the 
amendment to Art. 43, UCMJ creates a statute 
of limitations period that extends until a 
child-victim attains the age of 25 years for 
certain specified UCMJ and federal offenses 
committed on or after 24 November 1998. 
Due to Ex Post Facto considerations, 
allowance is required for those child abuse 
cases in which the five-year statute of 
limitations expired at the time the 
amendment to Article 43, UCMJ, became 
effective. See generally Stogner v. California, 
123 S. Ct. 2446; 156 L. Ed. 2d 544; 2003 U.S. 
LEXIS 5011; 71 U.S.L.W. 4588; 2003 Cal. 
Daily Op. Service 5575; 2003 Daily Journal 
DAR 6989; 16 Fla. L. Weekly Fed. S 437. All 
child abuse offenses committed prior to that 
date would be subject to the previous five-
year statute of limitations which would 
expire on the day prior to the effective date 
of the amendment—November 24, 2003. The 
referenced case permits unexpired periods to 
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be extended by the new statute, but does not 
allow the statute to renew an expired period. 

Amend R.C.M. 912(f)(43) by deleting the 
entirety of the fifth sentence and inserting the 
following words immediately after the words 
‘‘When a challenge for cause has been 
denied’’ in the fourth sentence: ‘‘the 
successful use of a peremptory challenge by 
either party, excusing the challenged member 
from further participation in the court-
martial, shall preclude further consideration 
of the challenge of that excused member 
upon later review. Further,’’

Amend the Analysis to R.C.M. 912(f)(4) by 
inserting the following paragraph: ‘‘200_ 
Amendment: This rule change is intended to 
conform military practice to federal practice 
and limit appellate litigation when the 
challenged panel member could have been 
peremptorily challenged or actually did not 
participate in the trial due to a peremptory 
challenge by either party. This amendment is 
consistent with the President’s lawful 
authority to promulgate a rule that would 
result in placing before the accused the hard 
choice faced by defendants in federal district 
courts—to let the challenged juror sit on the 
case and challenge the ruling on appeal or to 
use a peremptory challenge to remove the 
juror and ensure an impartial jury. See 
United States v. Miles, 58 M.J. 192 (C.A.A.F. 
2003); United States v. Wiesen 57 M.J. 172 
(C.A.A.F. 2001), petition for reconsideration 
denied, 57 M.J. 48 (C.A.A.F. 2002); United 
States v. Armstrong, 54 M.J. 51 (C.A.A.F. 
2000). 

Amend R.C.M. 1004(c)(10) by deleting the 
words ‘‘death is authorized under the law of 
war for the offense’’ and replacing with the 
words ‘‘the violation constitutes a grave 
breach of the law of war.’’

Insert the following Discussion to 
accompany R.C.M. 1004(c)(10): ‘‘Grave 
breaches of the laws and customs of war are 
defined by the 1949 Geneva Conventions and 
customary international law. For the 
definition of what may constitute a grave 
breach, see The First Geneva Convention, 
Aug. 12, 1949, art. 50, 6 U.S.T. 3114, T.I.A.S. 
3362; The Second Geneva Convention, Aug. 
12, 1949, art. 51, 6 U.S.T. 3217, T.I.A.S. 3363; 
The Third Geneva Convention, Aug. 12, 
1949, art. 130, 6 U.S.T. 3316, T.I.A.S. 3364; 
and The Fourth Geneva Convention , Aug. 
12, 1949, art. 147, 6 U.S.T. 3516, T.I.A.S. 
3365.’’

Amend the Analysis accompanying R.C.M. 
1004(c)(10) by inserting the following 
paragraph: ‘‘200_ Amendment. Subsection 
(c)(10) was amended to clarify which law of 
war violations may subject the accused to 
capital punishment.’’

Amend R.C.M. 1301(a) by inserting the 
following after the second sentence: 
‘‘Summary courts-martial shall be conducted 
in accordance with the regulations of the 
military service to which the accused 
belongs.’’

Amend the Analysis accompanying R.C.M. 
1301(a) by inserting the following paragraph: 
‘‘200_ Amendment: Subsection (a) was 
amended to clarify that summary courts-
martial convened by a combatant or joint 
commander are to be conducted in 
accordance with the implementing 
regulations and procedures of the service to 
which the accused is a member.’’ 

Amend M.R.E. 317(b) replacing the word 
‘‘Transportation’’ with the words ‘‘Homeland 
Security/’’

Amend the Analysis to M.R.E. 317(b) by 
replacing the word ‘‘Transportation’’ with the 
words ‘‘Homeland Security.’’

Amend the Analysis to M.R.E. 801(d)(1)(B) 
by substituting the following therefor: ‘‘Rule 
801(d)()1)(B) makes admissible on the merits 
a statement consistent with the in-court 
testimony of the witness and ‘‘offered to 
rebut an express or implied charge against 
the declarant of recent fabrication or 
improper influence or motive.’’ Unlike Rule 
801(d)(1)(A), which addresses prior 
inconsistent statements given under oath, the 
earlier consistent statement need not have 
been made under oath or at any type of 
proceeding. 

Rule 801(d)(1)(B) provides in pertinent part 
that a statement is not hearsay if the 
declarant testifies at the trial or hearing and 
is subject to cross-examination concerning 
the statement, and the statement is consistent 
with the declarant’s testimony and is offered 
to rebut an express or implied charge against 
the declarant of recent fabrication or 
improper influence or motive. The court has 
interpreted the rule to require that a prior 
statement, admitted as substantive evidence, 
precede any motive to fabricate or improper 
influence that it is offered to rebut. United 
States v. Allison, 49 M.J. 54 (C.A.A.F. 1998). 
Where multiple motives to fabricate or 
multiple improper influences are asserted, 
the statement need not precede all such 
motives or inferences, but only the one it is 
offered to rebut. United States v. Faison, 49 
M.J. 59 (C.A.A.F. 1998). This interpretation of 
the rule is consistent with the Supreme 
Court’s decision in Tome v. United States, 
513 U.S. 150 (1995).’’

Delete the Analysis to M.R.E. 803(24). 
Delete the Analysis to M.R.E. 804(b)(5). 
Insert the following Analysis for M.R.E. 

807: ‘‘MRE 807 was adopted on 30 May 1998 
without change from the Federal Rule and 
represents the residual exception to the 
hearsay rule formerly contained in MRE 
803(24) and MRE 804(b)(5). 

The Rule strikes a balance between the 
general policy behind the Rules of Evidence 
of permitting admission of probative and 
reliable evidence and the congressional 
intent that ‘‘that the residual hearsay 
exceptions will be used very rarely, and only 
in exceptional circumstances.’’ S. Rep. No. 
1277, 93d Cong., 2d Sess., reprinted in 1974 
U.S. Code Cong. & Admin. News 7051, 7066. 
MRE 807 represents the acceptance of the so-
called ‘‘catch-all’’ or ‘‘residual’’ exception to 
the hearsay rule. Because of the 
Constitutional concerns associated with 
hearsay statements, the courts have created 
specific foundational requirements in order 
for residual hearsay to be admitted. See 
United States v. Haner, 49 M.J. 72 (C.A.A.F. 
1998). These requirements are: necessity, 
materiality, reliability, and notice.

The necessity prong ‘‘essentially creates a 
‘best evidence’ requirement.’’ United States 
v. Kelley, 45 M.J. 275 (C.A.A.F. 1996) (citing 
Larez v. City of Los Angeles, 946 F.2d 630, 
644 (9th Cir. 1991)). Coupled with the rule’s 
materiality requirement, necessity represents 
an important fact that is more than marginal 

or inconsequential and is in furtherance of 
the interests of justice and the general 
purposes of the rules of evidence. See United 
States v. Gonzalez, 2003 CCA Lexis 57 
(A.F.Ct.Crim.App. 2003). 

In order to fulfill the reliability condition, 
the proponent of the statement must 
demonstrate that the statement has 
particularized guarantees of trustworthiness 
as shown from the totality of the 
circumstances. Idaho v. Wright, 497 U.S. 805 
(1990). The factors surrounding the taking of 
the statement and corroboration by other 
evidence should be examined to test the 
statement for trustworthiness. The Court of 
Appeals for the Armed Forces has held that 
the Supreme Court’s prohibition against 
bolstering the indicia of reliability under a 
Sixth Amendment analysis does not apply to 
a residual hearsay analysis. Therefor, in 
addition to evidence of the circumstances 
surrounding the taking of the statement, 
extrinsic evidence can be considered. United 
States v. McGarth, 39 M.J. 158 (C.M.A. 
1994).’’

Amend Part IV, Punitive Articles, para. 
16(c)(1)(a) by replacing the word 
‘‘Transportation’’ with the words ‘‘Homeland 
Security.’’

Amend Part V, Nonjudicial Punishment 
Procedure, paragraph 1(h), by renaming 
existing paragraph 1(h) to 1(i) and inserting 
the following new paragraph 1(h): ‘‘(h) 
Applicable standards. Unless otherwise 
provided, the service regulations and 
procedures of the servicemember shall 
apply.’’

Amend the Analysis section of Part V, 
Nonjudicial Punishment Procedure, 
paragraph 1(h), by renaming it paragraph 1(i) 
and inserting the following as paragraph 1(h): 
‘‘200_ Amendment: Subsection (h) is new. 
This subsection was added to clarify that 
nonjudicial punishment proceedings 
conducted in a combatant or joint command 
are to be conducted in accordance with the 
implementing regulations and procedures of 
the service to which the accused is a 
member.’’ 

Amend Part V, Nonjudicial Punishment 
Procedure, paragraph 2(a) by deleting 
‘‘Unless otherwise’’ and replacing with ‘‘As.’’ 

Amend Part V, Nonjudicial Punishment 
Procedure, paragraph 2(a) by inserting the 
following after the second sentence: 
‘‘Commander includes a commander of a 
joint command.’’ 

Amend Part V, Nonjudicial Punishment 
Procedure, paragraph 2(a) by inserting the 
phrase ‘‘of a commander’’ in the third 
sentence after the words ‘‘the authority.’’ 

Amend the Analysis accompanying Part V, 
Nonjudicial Punishment Procedure, 
paragraph 2 inserting the following 
paragraph: ‘‘200_ Amendment: Subsection (2) 
was amended to clarify the authority of the 
commander of a joint command to impose 
nonjudicial punishment upon service 
members of the joint command.’’ 

Amend Part V, Nonjudicial Punishment 
Procedures, paragraph 7(e), by replacing the 
word ‘‘Transportation’’ with the words 
‘‘Homeland Security.’’ 

Delete Appendix 3.1. 
Amend Appendix 21, Introduction, 

paragraph b (Supplementary Materials) by 
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replacing the word ‘‘Transportation’’ with the 
words ‘‘Homeland Security.’’ 

Amend the Introduction to Appendix 22 by 
inserting the following at the end of the first 
sentence: ‘‘(the department under which the 
Coast Guard was operating at that time.)’’ 

Amend the Introduction to Appendix 22 by 
replacing the word ‘‘Transportation’’ located 
at the second paragraph with the words 
‘‘Homeland Security.’’

Dated: March 18, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register, Liaison 
Officer, Department of Defense.
[FR Doc. 04–6488 Filed 3–23–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Defense Logistics Agency 

Privacy Act of 1974; Computer 
Matching Program

AGENCY: Defense Manpower Data 
Center, Defense Logistics Agency, DoD.
ACTION: Notice of a computer matching 
program. 

SUMMARY: Subsection (e)(12) of the 
Privacy Act of 1974, as amended (5 
U.S.C. 552a), requires agencies to 
publish advanced notice of any 
proposed or revised computer matching 
program by the matching agency for 
public comment. The Department of 
Defense (DoD) as the matching agency 
under the Privacy Act, is hereby giving 
notice to the record subjects of a 
computer matching program between 
Social Security Administration (SSA) 
and the DoD that their records are being 
matched by computer. 

The Social Security Act requires SSA 
to verify, with independent or collateral 
sources, information provided to SSA 
by recipients of SSI payments and 
beneficiaries of SVB benefits. The SSI 
and SVB recipient/beneficiary provides 
information about eligibility/entitlement 
factors and other relevant information. 
SSA obtains additional information as 
necessary before making any 
determinations of eligibility/payment or 
entitlement/benefit amounts or 
adjustments thereto. With respect to 
military retirement payments to SSI 
recipients and SVB beneficiaries who 
are retired members of the Uniformed 
Services or their survivors, SSA 
proposes to accomplish this task by 
computer matching with the DoD.
DATES: This proposed action will 
become effective April 23, 2004, and 
matching may commence unless 
changes to the matching program are 
required due to public comments or by 
Congressional or by Office of 
Management and Budget objections. 

Any public comment must be received 
before the effective date.
ADDRESSES: Any interested party may 
submit written comments to the 
Director, Defense Privacy Office, 1941 
Jefferson Davis Highway, Suite 920, 
Arlington, VA 22202–4502.
FOR FURTHER INFORMATION CONTACT: Mr. 
Vahan Moushegian, Jr. at (703) 607–
2943.
SUPPLEMENTARY INFORMATION: Pursuant 
to subsection (o) of the Privacy Act of 
1974, as amended (5 U.S.C. 552a), the 
Defense manpower Data Center (DMDC) 
and SSA have concluded an agreement 
to conduct a computer matching 
program. 

The parties to this agreement have 
determined that a computer matching 
program is the efficient, expeditious, 
and effective means of obtaining and 
processing the information needed by 
the SSA under the Social Security Act 
to verify the eligibility/entitlement of, 
and to verify payment benefit amounts 
for, certain SSI and SVB recipients/
beneficiaries. Computer matching also 
will produce the required data to 
calculate and make any necessary 
adjustments of SSI payments and SVB 
benefits. The principal alternative to 
using a computer matching program 
would be to conduct a manual 
comparison of DoD payment records 
with a list of SSI and SVB recipients/
beneficiaries. Conducting such a manual 
match would clearly impose a 
considerable administrative burden, 
constitute a greater intrusion on the 
individual’s privacy, and would result 
in additional delay in the eventual SSI 
payment and SVB benefit or recovery of 
unauthorized or erroneous payments/
benefits. Using the computer matching 
program, the information exchange 
between the parties can be 
accomplished within 30 days. 

A copy of the computer matching 
agreement between SSA and DoD is 
available upon request. Requests should 
be submitted to the address caption 
above or to the Information Exchange 
and Matching, Office of Earnings and 
Information Exchange, Office of Income 
Security Programs, Office of Disability 
and Income Security Programs, Social 
Security Administration, 0075 RRCC, 
6401 Security Boulevard, Baltimore, MD 
21235. 

Set forth below is the notice of the 
establishment of a computer matching 
program required by paragraph 6.c. of 
the Office of Management and Budget 
Guidelines on computer matching 
published on June 19, 1989, at 54 FR 
2518. 

The matching agreement, as required 
by 5 U.S.C. 552a(r) of the Privacy Act, 

and an advance copy of this notice was 
submitted on March 16, 2004, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the 
Administrator of the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
pursuant to paragraph 4d of Appendix 
I to OMB Circular No. A–130, ‘‘Federal 
Agency Responsibilities for Maintaining 
Records about Individuals,’’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427).

Dated: March 18, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Office, Department of Defense.

Computer Matching Program Between 
the Social Security Administration and 
the Department of Defense for 
Verification of Social Security 
Supplemental Security Income 
Payments and Special Veterans Benefits 

A. Participating Agencies: 
Participants in this computer matching 
program are the Social Security 
Administration (SSA) and the Defense 
Manpower Data Center (DMDC) of the 
Department of Defense (DoD). The SSA 
is the source agency, i.e., the activity 
disclosing the records for the purpose of 
the match. The DMDC is the specific 
recipient activity or matching agency, 
i.e., the agency that actually performs 
the computer matching.

B. Purpose of the Match: The Social 
Security Act requires SSA to verify, 
with independent or collateral sources, 
information provided to SSA by 
recipients of SSI payments and 
beneficiaries of SVB benefits. The SSI 
and SVB recipient/beneficiaries 
provides information about eligibility/
entitlement factors and other relevant 
information. SSA obtains additional 
information as necessary before making 
any determinations of eligibility/
payment or entitlement/benefit amounts 
or adjustments thereto. With respect to 
military retirement payments to SSI 
recipients and SVB beneficiaries who 
are retired members of the Uniformed 
Services or their survivors, SSA 
proposes to accomplish this task by 
computer matching with the DOD. 

C. Authority for Conducting the 
Match: The legal authority for the 
matching program is contained in 
sections 1631(e)(1)(B),(f) and 806(b) of 
the Social Security Act (42 U.S.C. 
§§ 1383(e)(1)(B), (f) and 1006(b)). 

D. Records to be Matched: The 
systems of records maintained by the 
respective agencies under the Privacy 
Act of 1974, as amended, from which 
records will be disclosed for the 
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purpose of this computer match are as 
follows: 

1. SSA will use records from a system 
of records identified as 60–0103, 
entitled ‘‘Supplemental Security Income 
Record and Special Veterans Benefits, 
SSA/OEEAS,’’ last published in the 
Federal Register at 66 FR 11079, 
February 21, 2001. 

2. DMDC will use records from a 
system of records identified as S322.10 
DMDC, entitled ‘‘Defense Manpower 
Data Center Data Base,’’ last published 
in the Federal Register at 67 FR 78781, 
December 26, 2002. 

E. Description of Computer Matching 
Program: SSA, as the source agency, 
will provide DMDC with an electronic 
file which contains the data elements. 
Upon receipt of the electronic file, 
DMDC, as the recipient agency, will 
perform a computer match using all 
nine digits of the SSN of the SSI/SVB 
file against a DMDC database which 
contains the data elements. The DMDC 
database consists of extracts of 
personnel and pay records of retired 
members of the uniformed services or 
their survivors. The ‘‘hits’’ or matches 
will be furnished to SSA. SSA is 
responsible for verifying and 
determining that the data on the DMDC 
electronic reply file are consistent with 
the SSA source file and resolving any 
discrepancies or inconsistencies on an 
individual basis. SSA will also be 
responsible for making final 
determinations as to eligibility for/
entitlement to, or amount of payments/
benefits, their continuation or needed 
adjustments, or any recovery of 
overpayments as a result of the match. 

1. The electronic file provided by SSA 
will contain approximately 6.5 million 
records extracted from the SSR/SVB. 

2. The electronic DMDC database 
contains records on approximately 2.3 
million retired uniformed service 
members or their survivors. 

F. Inclusive Dates of the Matching 
Program: This computer matching 
program is subject to public comment 
and review by Congress and the Office 
of Management and Budget. If the 
mandatory 30 day period for comment 
has expired and no comments are 
received and if no objections are raised 
by either Congress or the Office of 
Management and Budget within 40 days 
of being notified of the proposed match, 
the computer matching program 
becomes effective and the respective 
agencies may begin the exchange at a 
mutually agreeable time on a quarterly 
basis, shifting to a monthly basis, 
provided DoD consents, when and if the 
computer system work can be 
completed to effectuate the increased 
frequency. By agreement between SSA 

and DMDC, the matching program will 
be in effect for 18 months with an 
option to renew for 12 additional 
months unless one of the parties to the 
agreement advises the other by written 
request to terminate or modify the 
agreement. 

G. Address for Receipt of Public 
Comments or Inquiries: Director, 
Defense Privacy Office, 1941 Jefferson 
Davis Highway, Suite 920, Arlington, 
VA 22202–4502. Telephone (703) 607–
2943.

[FR Doc. 04–6489 Filed 3–23–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Defense Logistics Agency 

Privacy Act of 1974; Computer 
Matching Program

AGENCY: Defense Manpower Data Center 
Defense Logistics Agency, DOD.
ACTION: Notice of a computer matching 
program. 

SUMMARY: Subsection (e)(12) of the 
Privacy Act of 1974, as amended, (5 
U.S.C. 552a) requires agencies to 
publish advance notice of any proposed 
or revised computer matching program 
by the matching agency under the 
Privacy Act, is hereby giving 
construction notice in lieu of direct 
notice to the record subjects of a 
computer matching program between 
the Department of the Treasury and DoD 
that their records are being matched by 
computer. The record subjects are 
delinquent debtors of the Bureau of the 
Public Debt, Department of the 
Treasury, who are current or former 
Federal employees receiving any 
Federal salary or benefit payments and 
who are indebted or delinquent in their 
repayment of debts to the United States 
Government under certain programs 
administered by the Public Debt.
DATES: This proposed action will 
become effective May 24, 2004 and 
matching may commence unless 
changes to the matching program are 
required due to public comments or by 
Congressional or by Office of 
Management and Budget objections. 
Any public comment must be received 
before the effective date.
ADDRESSES: Any interested party may 
submit written comments to the 
Director, Defense Privacy Office, 1941 
Jefferson Davis Highway, Suite 920, 
Arlington, VA 22202–4502.
FOR FURTHER INFORMATION CONTACT: Mr. 
Vahan Moushegian, Jr. at (703) 607–
2943.

SUPPLEMENTARY INFORMATION: Pursuant 
to subsection (o) of the Privacy Act of 
1974, as amended (5 U.S.C. 552a), the 
Department of the Treasury and the 
Defense Manpower Data Center (DMDC) 
have concluded an agreement to 
conduct a computer matching program. 
The purupose of the match is to 
exchange personal data between the 
agencies for debt collection. The match 
will yield the identity and location of 
the debtors within the Federal 
Government so that the Bureau can 
pursue recoupment of the debt by 
voluntary payment or by administrative 
or salary offset procedures. Computer 
matching appeared to be the most 
efficient and effective manner to 
accomplish this task with the least 
amount of intrusion of personal privacy 
of the individuals concerned. It was 
therefore concluded and agreed upon 
that computer matching would be the 
best and least obtrusive manner and 
choice for accomplishing this 
requirement. 

A copy of the computer matching 
agreement between the Department of 
the Treasury and DMDC is available to 
the public upon request. Requests 
should be submitted to the address 
caption above or to the Debt Collection 
Officer, Bureau of Public Debt, Hintgen 
Building, Room 114, PO Box 1328, 
Parkersburg, WV 26106–1328. 

Set forth below is the notice of the 
establishment of the computer matching 
program required by paragraph 6.c. of 
the Office of Management and Budget 
Guidelines on computer matching 
published on June 19, 1989, at 54 FR 
25818. 

The matching agreement, as required 
by 5 U.S.C. 552a(r) of the Privacy Act, 
and an advance copy of this notice was 
submitted on March 16, 2004, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the 
Administrator of the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
pursuant to paragraph 4d of Appendix 
I to OMB Circular No. A–130, ‘Federal 
Agency Responsibilities for Maintaining 
Records about Individuals,’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427).
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Dated: March 18, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.

Computer Matching Program Between 
the Department of the Treasury/Bureau 
of Public Debt, and the Defense 
Manpower Data Center, Department of 
Defense for Debt Collection

A. Participating Agencies 

Participants in this computer 
matching program are in the Bureau of 
Public Debt, Department of the Treasury 
and the Defense Manpower Data Center 
(DMDC), Department of Defense (DoD). 
The Bureau of Public Debt is the source 
agency, i.e., the agency disclosing the 
records for the purpose of the match. 
DMDC is the specific recipient or 
matching agency, i.e., the agency that 
actually performs the computer 
matching. 

B. Purpose of the Match 

The purpose of the match is to 
identify and locate any matched Federal 
personnel, employed, serving or retired, 
who owe delinquent debts to the 
Federal Government under certain 
programs administered by the Bureau of 
Public Debt. The Bureau will use this 
information to initiate independent 
collection of those debts under the 
provisions of the Debt Collection Act of 
1982, as amended, when voluntary 
payment is not forthcoming. These 
collection efforts will include requests 
by Public Debt of the military service/
employing agency in the case of military 
personnel (either active, reserve, or 
retired) and current non-postal civilian 
employees, and to the Office of 
Personnel Management in the case of 
retired non-postal civilian employees to 
apply administrative and/or salary offset 
procedures until such time as the 
obligation is paid in full. 

C. Authority for Conducting the Match 

The legal authority for conducting the 
matching program is contained in the 
Debt Collection Act of 1982 (Pub. L. 97–
365), as amended by the Debt Collection 
Improvement Act of 1996 (Pub. L. 104–
134, section 31001); 31 U.S.C. chapter 
37, subchapter I (General) and 
subchapter II (Claims of the United 
States Government); 31 U.S.C. 3711, 
Collection and Compromise; 31 U.S.C. 
3716, Administrative Offset; 5 U.S.C. 
5514, Installment Deduction for 
Indebtedness (Salary Offset); 10 U.S.C. 
135, Under Secretary of Defense 
(Comptroller); Section 101(1) of 
Executive order 12731; 31 CFR chapter 
IX, Federal Claims Collection Standards; 
5 CFR 550.1101–550.1108 Collection by 

Offset from Indebted Government 
Employees (OPM); 31 CFR part 5, 
subparts B & D (Department of 
Treasury). 

D. Records To Be Matched 

The systems of records maintained by 
the respective agencies under the 
Privacy Act of 1974, as amended, from 
which records will be disclosed for the 
purpose of this computer match are as 
follows: 

1. The Bureau of Public Debt will use 
personal data from the following records 
systems for the match: 

a. Record system identified as 
Treasury/BPD.001, entitled ‘‘Human 
Resources and Administrative Records,’’ 
last published in the Federal Register at 
66 FR 28222, May 22, 2001. 

b. Record system identified as 
Treasury/BPD.002, entitled ‘‘United 
States Savings-Type Securities,’’ last 
published in the Federal Register at 66 
FR 28224, May 22, 2001. 

c. Record system identified as 
Treasury/BPD.003 entitled ‘‘United 
States Securities (Other than Savings- 
Type Securities),’’ last published in the 
Federal Register at 66 FR 28227, May 
22, 2001. 

d. Record system identified as 
Treasury/BPD.008, entitled ‘‘Retail 
Treasury Securities Access 
Application,’’ last published in the 
Federal Register at 66 FR 28235, May 
22, 2001. 

e. Record system identified as 
Treasury .001, entitled ‘‘Treasury 
Personnel and Payroll System,’’ last 
published in the Federal Register at 68 
FR 38112, June 26, 2003. 

f. Record system identified as 
Treasury .009, entitled ‘‘Treasury 
Financial Management Systems,’’ last 
published in the Federal Register at 67 
FR 7473, February 19, 2002. 

g. Record system identified as 
Treasury .010, entitled ‘‘Telephone Call 
Detail Records,’’ last published in the 
Federal Register at 63 FR 69741, 
December 17, 1998. 

2. DOD will use personal data from 
the record system identified as S322.11 
DMDC, entitled ‘‘Federal Creditor 
Agency Debt Collection Database,’’ last 
published in the Federal Register at 64 
FR 42101, August 3, 1999.

E. Description of Computer Matching 
Program 

The Bureau of Public Debt, as the 
source agency, will provide DMDC with 
an electronic file which contains the 
names of delinquent debtors in 
programs the Bureau administers. Upon 
receipt of the electronic file of debtor 
accounts, DMDC will perform a 
computer match using all nine digits of 

the SSN of the Bureau’s file against a 
DMDC computer database. The DMC 
database, established under an 
interagency agreement between DOD, 
OPM, OMB and the Treasury 
Department consists of employment 
records of non-postal Federal employees 
and military members, both active and 
retired. The ‘hits’ or matches will be 
furnished to the Bureau. The Bureau is 
responsible for verifying and 
determining that the data on the DMDC 
reply tape file are consistent with the 
Bureau’s source file and for resolving 
any discrepancies or inconsistencies on 
an individual basis. The Bureau will 
also be responsible for making final 
determinations as to positive 
identification, amount of indebtedness 
and recovery efforts as a result of the 
match. 

The electronic file provided by the 
Bureau of Public Debt will contain data 
elements of the debtor’s name, SSN, 
internal account numbers and the total 
amount owed for each debtor on 
approximately 4000 delinquent debtors. 
The electronic file provided by DMDC 
will contain an individual’s name, SSN, 
military service or employing agency 
and current work or home address. 

The DMDC computer database file 
contains approximately 5.78 million 
records of active duty and retired 
military members, including Reserve 
and Guard, and approximately 2.03 
million records of active and retired 
non-postal Federal civilian employees. 

F. Inclusive Dates of the Matching 
Program 

This computer matching program is 
subject to review by the Office of 
Management and Budget and Congress. 
If the mandatory 30 day period for 
public comment has expired and if no 
objections are raised by either Congress 
or the Office of Management and Budget 
within 40 days of being notified of the 
proposed match, the computer matching 
program becomes effective and the 
respective agencies may begin the 
exchange of data at a mutually agreeable 
time on an annual basis. By agreement 
between the Department of the Treasury 
and DoD, the matching program will be 
in effect and continue for 18 months 
with an option to extend for 12 
additional months unless one of the 
parties to the agreement advises the 
other by written request to terminate or 
modify the agreement. 

G. Address for Receipt of Public 
Comments or Inquiries 

Director, Defense Privacy Office, 1941 
Jefferson Davis Highway, Suite 920, 
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Arlington, VA 22202–4502. Telephone 
(703) 607–2943.
[FR Doc. 04–6490 Filed 3–23–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Defense Logistics Agency 

Privacy Act of 1974; Systems of 
Records

AGENCY: Defense Logistics Agency.
ACTION: Notice to alter a system of 
records. 

SUMMARY: The Defense Logistics Agency 
proposes to alter a system of records 
notice in its inventory of record systems 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended. 

The alteration to S322.50 DMDC adds 
two routine uses to permit the release of 
records to State and local child support 
enforcement agencies for purposes of 
providing information, consistent with 
the requirements of 29 U.S.C. 1169(a), 
42 U.S.C. 666(a)(19), and E.O. 12953 
and in response to a National Medical 
Support Notice (NMSN) (or equivalent 
notice if based upon the statutory 
authority for the NMSN), regarding the 
military status of identified individuals 
and whether, and for what period of 
time, the children of such individuals 
are or were eligible for DoD health care 
coverage; and to the Department of 
Health and Human Services (HHS) for 
purposes of providing information, 
consistent with the requirements of 42 
U.S.C. 653 and in response to a HHS 
request, relating to whether, and for 
what period of time, the children of 
military personnel are or were covered 
by DoD health care coverage.
DATES: This action will be effective 
without further notice on April 23, 
2004, unless comments are received that 
would result in a contrary 
determination.

ADDRESSES: Send comments to the 
Privacy Act Officer, Headquarters, 
Defense Logistics Agency, ATTN: DSS–
B, 8725 John J. Kingman Road, Stop 
6220, Fort Belvoir, VA 22060–6221.
FOR FURTHER INFORMATION CONTACT: Ms. 
Susan Salus at (703) 767–6183.
SUPPLEMENTARY INFORMATION: The 
Defense Logistics Agency notices for 
systems of records subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 

submitted on March 16, 2004, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of appendix I 
to OMB Circular No. A–130, Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’ dated 
February 8, 1996 (February 20, 1996, 61 
FR 6427).

March 18, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.

S322.50. DMDC 

SYSTEM NAME: 
Defense Eligibility Records (February 

25, 2004, 69 FR 8632). 

CHANGES:

* * * * *
Routine uses of records maintained in 

the system, including categories of users 
and the purposes of such uses: Add two 
new paragraphs: To State and local 
child support enforcement agencies for 
purposes of providing information, 
consistent with the requirements of 29 
U.S.C. 1169(a), 42 U.S.C. 666(a)(19), and 
E.O. 12953 and in response to a 
National Medical Support Notice 
(NMSN) (or equivalent notice if based 
upon the statutory authority for the 
NMSN), regarding the military status of 
identified individuals and whether, and 
for what period of time, the children of 
such individuals are or were eligible for 
DoD health care coverage.

Note: Information requested by the States 
is not disclosed when it would contravene 
U.S. National policy or security interests (42 
U.S.C. 652(e)).

To the Department of Health and 
Human Services (HHS) for purposes of 
providing information, consistent with 
the requirements of 42 U.S.C. 653 and 
in response to a HHS request, regarding 
the military status of identified 
individuals and whether, and for what 
period of time, the children of such 
individuals are or were eligible for DoD 
health care coverage.

Note: Information requested by HHS is not 
disclosed when it would contravene U.S. 
National policy or security interests (42 
U.S.C. 653(e)).

* * * * *

S322.50 DMDC 

SYSTEM NAME: 
Defense Eligibility Records. 

SYSTEM LOCATION: 
Primary location: Naval Postgraduate 

School Computer Center, Naval 

Postgraduate School, Monterey, CA 
93943–5000.

Back-up location: Defense Manpower 
Data Center, DoD Center Monterey Bay, 
40 Giggling Road, Seaside, CA 93955–
6771. 

Biometrics data is maintained at the 
Department of Defense Biometrics 
Fusion Center, 1600 Aviation Way, 
Bridgeport, WV 26330–9476. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Active duty Armed Forces and reserve 
personnel and their family members; 
retired Armed Forces personnel and 
their family members; 100 percent 
disabled veterans and their dependents 
or survivors; surviving family members 
of deceased active duty or retired 
personnel; active duty and retired Coast 
Guard personnel and their family 
members; active duty and retired Public 
Health Service personnel 
(Commissioned Corps) and their family 
members; active duty and retired 
National Oceanic and Atmospheric 
Administration employees 
(Commissioned Corps) and their family 
members; and State Department 
employees employed in a foreign 
country and their family members; 
civilian employees of the Department of 
Defense; contractors; and any other 
individuals entitled to care under the 
health care program or to other DoD 
benefits and privileges; providers and 
potential providers of health care; and 
any individual who submits a health 
care claim. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Computer files containing 

beneficiary’s name, Service or Social 
Security Number, enrollment number, 
relationship of beneficiary to sponsor, 
residence address of beneficiary or 
sponsor, date of birth of beneficiary, sex 
of beneficiary, branch of Service of 
sponsor, dates of beginning and ending 
eligibility, number of family members of 
sponsor, primary unit duty location of 
sponsor, race and ethnic origin of 
beneficiary, occupation of sponsor, 
rank/pay grade of sponsor, disability 
documentation, Medicare eligibility and 
enrollment data, index fingerprints and 
photographs of beneficiaries, blood test 
results, dental care eligibility codes and 
dental x-rays. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

Regulations; 10 U.S.C. Chapters 53, 54, 
55, 58, and 75; 10 U.S.C. 136; 31 U.S.C. 
3512(c); 50 U.S.C. Chapter 23 (Internal 
Security); DoD Directive 1341.1, Defense 
Enrollment/Eligibility Reporting 
System; DoD Instruction 1341.2, DEERS 
Procedures; and E.O. 9397 (SSN). 
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PURPOSE(S): 

The purpose of the system is to 
provide a database for determining 
eligibility to DoD entitlements and 
privileges; to support DoD health care 
management programs; to provide 
identification of deceased members; to 
record the issuance of DoD badges and 
identification cards; and to detect fraud 
and abuse of the benefit programs by 
claimants and providers to include 
appropriate collection actions arising 
out of any debts incurred as a 
consequence of such programs. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or inforamtion contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To the Department of Health and 
Human Services; Department of 
Veterans Affairs; Department of 
Commerce; Department of 
Transportation for the conduct of health 
care studies, for the planning and 
allocation of medical facilities and 
providers, for support of the DEERS 
enrollment process, and to identify 
individuals not entitled to health care. 
The data provided includes Social 
Security Number, name, age, sex, 
residence and demographic parameters 
of each Department’s enrollees and 
family members. 

To the Social Security Administration 
(SSA) to perform computer data 
matching against the SSA Wage and 
Earnings Record file for the purpose of 
identifying employers of Department of 
Defense (DoD) benficiaries eligible for 
health care. This employer data will in 
turn be used to identify those employed 
beneficiaries who have employment-
related group health insurance, to 
coordinate insurance benefits provided 
by DoD with those provided by the 
other insurance. This information will 
also be used to perform computer data 
matching against the SSA Master 
Beneficiary Record file for the purpose 
of identifying DoD beneficiaries eligible 
for health care who are enrolled in the 
Medicare Program, to coordinate 
insurance benefits provided by DoD 
with those provided by Medicare. 

To other Federal agencies and State, 
local and territorial governments to 
identify fraud and abuse of the Federal 
agency’s program and to identify 
debtors and collect debts and 
overpayment in the DoD health care 
programs. 

To each of the fifty States and the 
District of Columbia for the purpose of 
conducting an on going computer 
matching program with state Medicaid 
agencies to determine the extent to 
which state Medicaid beneficiaries may 
be eligible for Uniformed Services 
health care benefits, including 
CHAMPUS, TRICARE, and to recover 
Medicaid monies from the CHAMPUS 
program. 

To provide dental care providers 
assurance of treatment eligibility.

To Federal agencies and/or their 
contractors, in response to their 
requests, for purposes of authenticating 
the identity of individuals who, 
incident to the conduct of official DoD 
business, present the Common Access 
Card or similar identification as proof of 
identity to gain physical or logical 
access to government and contractor 
facilities, locations, networks, or 
systems. 

To State and local child support 
enforcement agencies for purposes of 
providing information, consistent with 
the requirements of 29 U.S.C. 1169(a), 
42 U.S.C. 666(a)(19), and E.O. 12953 
and in response to a National Medical 
Support Notice (NMSN) (or equivalent 
notice if based upon the statutory 
authority for the NMSN), regarding the 
military status of identified individuals 
and whether, and for what period of 
time, the children of such individuals 
are or were eligible for DoD health care 
coverage.

Note: Information requested by the States 
is not disclosed when it would contravene 
U.S. national policy or security interests (42 
U.S.C. 653(e)).

To the Department of Health and 
Human Services (HHS) for purposes of 
providing information, consistent with 
the requirements of 42 U.S.C. 653 and 
in response to a HHS request, regarding 
the military status of identified 
individuals and whether, and for what 
period of time, the children of such 
individuals are or were eligible for DoD 
health care coverage.

Note: Information requested by HHS is not 
disclosed when it would contravene U.S. 
national policy or security interests (42 
U.S.C. 653(e)).

The DoD ‘Blanket Routine Uses’ 
published at the beginning of DLA’s 
compilation of systems of records 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on magnetic 

tapes and disks, and are housed in a 
controlled computer media library. 

RETRIEVABILITY: 

Records about individuals are 
retrieved by an algorithm which uses 
name, Social Security Number, date of 
birth, rank, and duty location as 
possible inputs. Retrievals are made on 
summary basis by geographic 
characteristics and location and 
demographic characteristics. 
Information about individuals will not 
be distinguishable in summary 
retrievals. Retrievals for the purposes of 
generating address lists for direct mail 
distribution may be made using 
selection criteria based on geographic 
and demographic keys. 

SAFEGUARDS: 

Computerized records are maintained 
in a controlled area accessible only to 
authorized personnel. Entry to these 
areas is restricted to those personnel 
with a valid requirement and 
authorization to enter. Physical entry is 
restricted by the use of locks, guards, 
and administrative procedures (e.g., fire 
protection regulations). 

Access to personal information is 
restricted to those who require the 
records in the performance of their 
official duties, and to the individuals 
who are the subjects of the record or 
their authorized representatives. Access 
to personal information is further 
restricted by the use of passwords, 
which are changed periodically. 

RETENTION AND DISPOSAL: 
Data is destroyed when superseded or 

when no longer needed for operational 
purposes, whichever is later. 

SYSTEM MANAGER(S) AND ADDRESS: 
Deputy Director, Defense Manpower 

Data Center, DoD Center, Monterey Bay, 
400 Gigling Road, Seaside, CA 93955–
6771.

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to the Privacy 
Act Officer, Headquarters, Defense 
Logistics Agency, DSS–B, 8725 John J. 
Kingman Road, Stop 6220, Fort Belvoir, 
VA 22060–6221. 

Written requests for the information 
should contain full name and Social 
Security Number of individual and 
sponsor, date of birth, rank, and duty 
location. 

For personal visits the individual 
should be able to provide full name and 
Social Security Number of individual 
and sponsor, date of birth, rank, and 
duty location. Identification should be 
corroborated with a driver’s license or 
other positive identification. 
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RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this system should address written 
inquiries to the Privacy Act Officer, 
Headquarters, Defense Logistics Agency, 
DSS–B, 8725 John J. Kingman Road, 
Stop 6220, 2533 Fort Belvoir, VA 
22060–6221. 

Written requests for the information 
should contain full name and Social 
Security Number of individual and 
sponsor, date of birth, rank, and duty 
location. 

For personal visits the individual 
should be able to provide full name and 
Social Security Number of individual 
and sponsor, date of birth, rank, and 
duty location. Identification should be 
corroborated with a driver’s license or 
other positive identification. 

CONTESTING RECORD PROCEDURES: 

The DLA rules for accessing records, 
for contesting contents and appealing 
initial agency determinations are 
contained in 32 CFR part 323, or may 
be obtained from the Privacy Act 
Officer, Headquarters, Defense Logistics 
Agency, ATTN: DSS–B, 8725 John J. 
Kingman Road, Stop 6220, Fort Belvoir, 
VA 22060–6221. 

RECORD SOURCE CATEGORIES: 

Individuals, personnel pay, and 
benefit systems of the military and 
civilian departments and agencies of the 
Defense Department, the Coast Guard, 
the Public Health Service, Department 
of Commerce, the National Oceanic and 
Atmospheric Administration, 
Department of Commerce, and other 
Federal agencies. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None.

[FR Doc. 04–6492 Filed 3–23–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF DEFENSE

Department of the Navy 

Privacy Act of 1974; System of 
Records

AGENCY: Department of the Navy, DoD.
ACTION: Notice to amend a system of 
records. 

SUMMARY: The Department of the Navy 
is amending a system of records notice 
in its existing inventory of records 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended.
DATES: This proposed action will be 
effective without further notice on April 
23, 2004 unless comments are received 

which result in a contrary 
determination.

ADDRESSES: Send comments to 
Department of the Navy, PA/FOIA 
Policy Branch, Chief of Naval 
Operations, N09B10, 2000 Navy 
Pentagon, Washington, DC 20350–2000.
FOR FURTHER INFORMATION CONTACT: Mrs. 
Doris Lama at (202) 685–6545 or DSN 
325–6545.
SUPPLEMENTARY INFORMATION: The 
Department of the Navy systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the records 
systems being amended are set forth 
below followed by the notices, as 
amended, published in their entirety. 
The proposed amendments are not 
within the purview of subsection (r) of 
the Privacy Act of 1974, (5 U.S.C. 552a), 
as amended, which requires the 
submission of a new or altered system 
report.

Dated: March 18, 2004. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense.

N05100–4

SYSTEM NAME: 
Occupational Injuries/Illnesses Log 

(May 9, 2003, 68 FR 24973). 

CHANGES: 

SYSTEM IDENTIFIER: 
Delete entry and replace with 

‘NM051004’. 

SYSTEM NAME: 

Delete entry and replace with ‘WESS 
Occupational Injuries/Illnesses System.’
* * * * *

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with 
‘Department of Navy (DoN) military and 
civilian personnel, non-appropriated 
and foreign national civilian personnel, 
and DoD military personnel attached to 
DoN components, who are involved in 
accidents or occupational illnesses that 
result in lost time, government or 
private property damage or destruction, 
and personnel injury or death.’ 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete entry and replace with ‘The 
system contains a civilian/military 
indicator, event reference number, case 
or file number, unit identification code 
(UIC), activity name, major command 
code, last name, first name and middle 

initial, department, sex, age, job title, 
marital status and number of 
dependents, rank/rate/grade, Social 
Security Number, date of mishap/
illness, time of mishap/illness, general 
location of mishap/illness, lost workday 
count, injury/illness type, Occupational 
Safety and Health Administration 
(OSHA) code, part(s) of body injured, 
mishap/illness type, object involved 
(injury source), process control number 
(job/activity at time of mishap), 
chemical involved, chemical comments, 
formal training involved; case type 
(fatality, lost time, no lost time, first 
aid), mishap class, date of death, short 
narrative, start date, sent date, and 
claims information. The database also 
contains causal, 72-hour profile, 
involved chemical, involved sharp 
items, drug factors, licenses and 
certifications, safety course, personal 
protective equipment, dive log, dive 
saturation, dive treatment, parachute 
jump, vehicle, and insertion/extraction/
scaling technique information as is 
applicable to the type of mishap the 
individual is involved in.’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘10 

U.S.C. 5013, Secretary of the Navy; 10 
U.S.C. 5041, Headquarters, Marine 
Corps; E.O. 9397 (SSN); E.O. 12196, 
Occupational Safety and Health 
Programs for Federal Employees; DoD 
Instruction 6055.7, Accident 
Investigation, Reporting, and Record 
Keeping; OPNAVINST 5102.1 series, 
Mishap Investigation and Reporting; 
and MCO P5102.1B. Marine Corps 
Ground Mishap Investigation and 
Reporting Manual.’ 

PURPOSE(S): 
Delete entry and replace with ‘To 

collect information on injuries and 
occupational illnesses required of 
Federal governmental agencies by the 
Occupational Safety and Health 
Administration (OSHA). The summary 
data of occupational injuries or illnesses 
maintained in this system will be used 
for analytical purposes to improve the 
Department of the Navy’s accident 
prevention policies, procedures, 
standards, and operations, as well as 
ensure internal data quality assurance.’
* * * * *

RECORD SOURCE CATEGORIES: 
Delete entry and replace with ‘Safety 

Investigation Reports, departmental 
records such as personnel file excerpts, 
medical record excerpts, State and 
Federal records, and excerpts of police 
reports, witness statements and general 
correspondence.’
* * * * *
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NM05100–4

SYSTEM NAME: 
WESS Occupational Injuries/Illnesses 

System.

SYSTEM LOCATION: 
Organizational elements of the 

Department of the Navy. Official 
mailing addresses are published in the 
Standard Navy Distribution List that is 
available at http://neds.nebt.daps.mil/
sndl.htm.

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Department of the Navy (DoN) 
military and civilian personnel, non-
appropriated and foreign national 
civilian personnel, and DoD military 
personnel attached to DoN components, 
who are involved in accidents or 
occupational illnesses that result in lost 
time, government or private property 
damage or destruction, and personnel 
injury or death. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains a civilian/

military indicator, event reference 
number, case or file number, unit 
identification code (UIC), activity name, 
major command code, last name, first 
name and middle initial, department, 
sex, age, job title, marital status and 
number of dependents, rank/rate/grade, 
Social Security Number, date of mishap/
illness, time of mishap/illness, general 
location of mishap/illness, lost workday 
count, injury/illness type, Occupational 
Safety and Health Administration 
(OSHA) code, part(s) of body injured, 
mishap/illness type, object involved 
(injury source), process control number 
(job/activity at time of mishap), 
chemical involved, chemical comments, 
formal training involved; case type 
(fatality, lost time, no lost time, first 
aid), mishap class, date of death, short 
narrative, start date, sent date, and 
claims information. The database also 
contains causal, 72-hour profile, 
involved chemical, involved sharp 
items, drug factors, licenses and 
certifications, safety course, personal 
protective equipment, dive log, dive 
saturation, dive treatment, parachute 
jump, vehicle, and insertion/extraction/
scaling technique information as is 
applicable to the type of mishap the 
individual is involved in. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 5013, Secretary of the Navy; 

10 U.S.C. 5041, Headquarters, Marine 
Corps; E.O. 9397 (SSN); E.O. 12196, 
Occupational Safety and Health 
Programs for Federal Employees; DoD 
Instruction 6055.7, Accident 
Investigation, Reporting, and Record 

Keeping; OPNAVINST 5102.1 series, 
Mishap Investigation and Reporting; 
and MCO P5102.1B, Marine Corps 
Ground Mishap Investigation and 
Reporting Manual. 

PURPOSE(S): 
To collect information on injuries and 

occupational illnesses required of 
Federal governmental agencies by the 
Occupational Safety and Health 
Administration (OSHA). The summary 
data of occupational injuries or illnesses 
maintained in this system will be used 
for analytical purposes to improve the 
Department of the Navy’s accident 
prevention policies, procedures, 
standards, and operations, as well as 
ensure internal data quality assurance. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routine Uses’ that 
appear at the beginning of the navy’s 
compilation of systems of records 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Paper and electronic records. 

RETRIEVABILITY: 
By individual’s name, Social Security 

Number, location of the accident or 
illness, or date of mishap or illness. 

SAFEGUARDS: 
File cabinets and computer terminals 

are located in limited access areas and 
handled by personnel that are properly 
trained in working with automated 
Privacy Act systems of records. 
Computer terminals are password 
protected. 

RETENTION AND DISPOSAL: 
Naval Safety Center computerized 

records are maintained for 20 fiscal 
years following the end of the fiscal year 
to which they relate. All other records 
held outside of the Naval Safety Center 
are maintained for five years following 
the end of the fiscal year to which they 
relate and then destroyed. 

SYSTEM MANAGER(S) AND ADDRESS: 
Policy Official: Commander, Naval 

Safety Center, 375 A Street, Norfolk, VA 
23511–4399. 

Record Holder: Organizational 
elements of the Department of the Navy. 

Official mailing addresses are published 
in the Standard Navy Distribution List 
that is available at http://
neds.nebt.daps.mil/sndl.htm.

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to the 
commanding Officer of the local activity 
where the mishap or injury occurred. 

The request should contain full name, 
Social Security Number and address of 
the individual concerned and should be 
signed. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to 

information about themselves contained 
in this system should address written 
inquiries to the Commanding Officer of 
the local activity where the mishap or 
injury occurred. 

The request should contain full name, 
Social Security Number and address of 
the individual concerned and should be 
signed. 

CONTESTING RECORD PROCEDURES: 
The Navy’s rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are published in Secretary of the Navy 
Instruction 5211.5; 32 CFR part 701; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 
Safety Investigation Reports, 

departmental records such as personnel 
file excerpts, medical record excerpts, 
State and Federal records, and excerpts 
of police reports, witness statements 
and general correspondence. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None.

[FR Doc. 04–6491 Filed 3–23–04; 8:45 am] 
BILLING CODE 5001–06–M

DEPARTMENT OF ENERGY

National Nuclear Security 
Administration 

Notice of Availability of Solicitation

AGENCY: NNSA Service Center, 
Department of Energy.
ACTION: Notice of availability of 
solicitation—Energy Density and Laser-
Matter Interaction Studies. 

SUMMARY: The National Nuclear 
Security Administration (NNSA) 
Service Center, Albuquerque, NM, plans 
to conduct a technically competitive 
solicitation via electronic means for 
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basic research experiments in laser 
matter interaction studies at the 
National Laser User’s Facility (NLUF) 
located at the University of Rochester 
Laboratory for Laser Energetics (UR/
LLE). Universities or other higher 
education institutions, private sector 
not-for-profit organizations, and 
industry are invited to submit grant 
applications. The total amount of 
funding (project cost) is expected to be 
$1,000,000 for each Fiscal Years 2005 
and 2006. Multiple awards are 
anticipated within the amount of 
funding available.
DATES: The solicitation will be available 
on IIPS on or about April 12, 2004. The 
solicitation number for this action is 
DE–SC52–04NA25436.
FOR FURTHER INFORMATION CONTACT: 
Erwin E. Fragua, Contract Specialist, 
NNSA/OBS, at (505) 845–6442 or by e-
mail at efragua@doeal.gov.
SUPPLEMENTARY INFORMATION: The 
solicitation document contains all the 
information relative to this action for 
prospective applicants. The solicitation 
is being issued electronically through 
the Industry Interactive Procurement 
System (IIPS). The complete procedures 
for accessing the solicitation through 
IIPS are located at http://e-
center.doe.gov. The actual work to be 
accomplished will be determined by the 
light-emitting diode (LED) experiments 
and diagnostics techniques will be 
evaluated through scientific peer review 
against predetermined, published and 
available criteria. NNSA will make final 
selection. The unique resources of the 
NLUF are available to scientists for 
state-of-the art experiments primarily in 
the area of laser-matter interaction and 
related plasma physics. Other areas 
such as spectroscopy of highly ionized 
atoms, laboratory astrophysics, 
fundamental physics, material science, 
and biology and chemistry will be 
considered on a secondary basis. The 
LLE was established in 1970 to 
investigate the interaction of high power 
lasers with matter. Available at the LLE 
for NLUF researchers is the OMEGA 
LASER, a 30kJ UV 60 beam laser system 
(at 0.35 um) suitable for direct-drive ICF 
implosions. This system is suitable for 
a variety of experiments including laser-
plasma interactions and atomic 
spectroscopy. The NLUF program for FY 
2005 and FY 2006 is to concentrate on 
experiments that can be done with the 
OMEGA laser at the University of 
Rochester and development of 
diagnostic techniques suitable for the 
OMEGA system. Measurements of the 
laser coupling, laser-plasma 
interactions, core temperature, and core 
density are needed to determine the 

characteristics of the target implosions. 
Diagnostic techniques could include 
either new instrumentation, 
development of analysis tools, or 
development of targets that are 
applicable for 30 kJ implosions.

Issued in Albuquerque, New Mexico, 
March 16, 2004. 
Martha Youngblood, 
Contracting Officer, Acquisition & Financial 
Assistance Department, NNSA Service 
Center.
[FR Doc. 04–6556 Filed 3–23–04; 8:45 am] 
BILLING CODE 6450–01–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[OW–2003–0064, FRL–7639–7] 

National Clean Water Act Recognition 
Awards: Availability of Application and 
Nomination Information

AGENCY: Environmental Protection 
Agency.
ACTION: Notice.

SUMMARY: This notice announces the 
availability of application and 
nomination information for the U.S. 
EPA’s 2004 Clean Water Act 
Recognition Awards. The awards 
recognize municipalities and industries 
for outstanding and innovative 
technological achievements in 
wastewater treatment and pollution 
abatement programs. Recognition is 
made for exceptional and noteworthy 
projects or programs in the following 
categories: operations and maintenance 
(O&M) at wastewater treatment 
facilities; biosolids management; 
pretreatment programs; storm water 
management; and combined sewer 
overflow (CSO) controls. The awards are 
intended to educate the public about the 
contributions wastewater treatment 
facilities make to clean water; to 
encourage public support for municipal 
and industrial efforts in effective 
wastewater management, biosolids 
management, and wet weather pollution 
control; and, to recognize communities 
that use innovative practices to meet 
CWA permitting requirements. 
Applicants must be in compliance with 
all applicable CWA requirements, or 
otherwise have a satisfactory record 
with respect to environmental quality.
DATES: Nominations are due to EPA 
headquarters no later than June 18, 
2004.
ADDRESSES: Applications and 
nomination information can be 
contained from the EPA regional offices 
and our Web site at http://www.epa.gov/
owm/intnet.htm.

FOR FURTHER INFORMATION CONTACT: 
Maria E. Campbell, Telephone: (202) 
564–0628. Facsimile Number: (202) 
501–2346. E-mail: 
campbell.maria@epa.gov. Also visit the 
Office of Wastewater Management’s 
Web page at http://www.epa.gov/owm.
SUPPLEMENTARY INFORMATION: The CWA 
Recognition Awards are authorized by 
section 501(a) and (e) of the Clean Water 
Act, and 33 U.S.C. 1361(a) and (e). 
Applications and nominations for the 
national award must be recommended 
by EPA regions. EPA regulations are 
contained at 40 CFR part 105.

Dated: March 18, 2004. 
James A. Hanlon, 
Director, Office of Wastewater Management.
[FR Doc. 04–6567 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY

[OPP–2004–0071; FRL–7347–8]

FIFRA Scientific Advisory Panel; 
Notice of Public Meeting

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: There will be a 2–day meeting 
of the Federal Insecticide, Fungicide, 
and Rodenticide Act Scientific Advisory 
Panel (FIFRA SAP) to consider and 
review a model comparison: Dietary and 
aggregate exposure in Calendex, CARES, 
and Lifeline.
DATES: The meeting will be held on 
April 29 and 30, 2004, from 8:30 a.m. 
to approximately 5 p.m., eastern time.

Comments. For the deadlines for the 
submission of requests to present oral 
comments and the submission of 
written comments, see Unit I.E. of the 
SUPPLEMENTARY INFORMATION.

Nominations. Nominations of 
scientific experts to serve as ad hoc 
members of the FIFRA SAP for this 
meeting should be provided on or before 
April 5, 2004.

Special seating. Requests for special 
seating arrangements should be made at 
least 5 business days prior to the 
meeting.

ADDRESSES: The meeting will be held at 
the Holiday Inn Rosslyn at Key Bridge, 
1900 North Fort Myer Drive, Arlington, 
VA 22209. The telephone number for 
the Holiday Inn Rosslyn at Key Bridge 
is (703) 807–2000.

Comments. Written comments may be 
submitted electronically (preferred), 
through hand delivery/courier, or by 
mail. Follow the detailed instructions as 
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provided in Unit I. of the 
SUPPLEMENTARY INFORMATION.

Nominations, requests to present oral 
comments, and Special seating. To 
submit nominations for ad hoc members 
of the FIFRA SAP for this meeting, 
requests for special seating 
arrangements, or requests to present oral 
comments, notify the DFO listed under 
FOR FURTHER INFORMATION CONTACT. To 
ensure proper receipt by EPA, your 
request must identify docket ID number 
OPP–2004–0071 in the subject line on 
the first page of your response.
FOR FURTHER INFORMATION CONTACT: 
Myrta Christian, Designated Federal 
Official (DFO), Office of Science 
Coordination and Policy (7201M), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460; telephone number: (202) 
564–8450; fax number: (202) 564–8382; 
e-mail addresses: 
christian.myrta@epa.gov.
SUPPLEMENTARY INFORMATION: 

I. General Information

A. Does this Action Apply to Me?
This action is directed to the public 

in general. This action may, however, be 
of interest to persons who are or may be 
required to conduct testing of chemical 
substances under the Federal Food, 
Drug, and Cosmetic Act (FFDCA), 
FIFRA, and the Food Quality Protection 
Act of 1996 (FQPA). Since other entities 
may also be interested, the Agency has 
not attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the DFO 
listed under FOR FURTHER INFORMATION 
CONTACT.

B. How Can I Get Copies of this 
Document and Other Related 
Information?

1. Docket. EPA has established an 
official public docket for this action 
under docket identification (ID) number 
OPP–2004–0071. The official public 
docket consists of the documents 
specifically referenced in this action, 
any public comments received, and 
other information related to this action. 
Although a part of the official docket, 
the public docket does not include 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. The official public 
docket is the collection of materials that 
is available for public viewing at the 
Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
Crystal Mall #2, 1921 Jefferson Davis 
Hwy., Arlington, VA. This docket 
facility is open from 8:30 a.m. to 4 p.m., 

Monday through Friday, excluding legal 
holidays. The docket telephone number 
is (703) 305–5805.

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr/.

EPA’s position paper, charge/
questions to FIFRA SAP, FIFRA SAP 
composition (i.e., members and 
consultants for this meeting), and the 
meeting agenda will be available as soon 
as possible, but no later than early April 
2004. In addition, the Agency may 
provide additional background 
documents as the materials become 
available. You may obtain electronic 
copies of these documents, and certain 
other related documents that might be 
available electronically, from the FIFRA 
SAP Internet Home Page at http://
www.epa.gov/scipoly/sap.

An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
system, EPA Dockets. You may use EPA 
Dockets at http://www.epa.gov/edocket/
to submit or view public comments, 
access the index listing of the contents 
of the official public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select ‘‘search,’’ 
then key in the appropriate docket ID 
number.

Certain types of information will not 
be placed in EPA Dockets. Information 
claimed as CBI and other information 
whose disclosure is restricted by statute, 
which is not included in the official 
public docket, will not be available for 
public viewing in EPA’s electronic 
public docket. EPA’s policy is that 
copyrighted material will not be placed 
in EPA’s electronic public docket but 
will be available only in printed, paper 
form in the official public docket. To the 
extent feasible, publicly available 
docket materials will be made available 
in EPA’s electronic public docket. When 
a document is selected from the index 
list in EPA Dockets, the system will 
identify whether the document is 
available for viewing in EPA’s electronic 
public docket. Although not all docket 
materials may be available 
electronically, you may still access any 
of the publicly available docket 
materials through the docket facility 
identified in Unit I.B.1. EPA intends to 
work towards providing electronic 
access to all of the publicly available 
docket materials through EPA’s 
electronic public docket.

For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 

will be made available for public 
viewing in EPA’s electronic public 
docket as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EPA’s electronic public docket. The 
entire printed comment, including the 
copyrighted material, will be available 
in the public docket.

Public comments submitted on 
computer disks that are mailed or 
delivered to the docket will be 
transferred to EPA’s electronic public 
docket. Public comments in hard copy 
that are mailed or delivered to the 
docket will be scanned and placed in 
EPA’s electronic public docket. Where 
practical, physical objects will be 
photographed, and the photograph will 
be placed in EPA’s electronic public 
docket along with a brief description 
written by the docket staff.

C. How and to Whom Do I Submit 
Comments?

You may submit comments 
electronically (preferred), through hand 
delivery/courier, or by mail. To ensure 
proper receipt by EPA, identify the 
appropriate docket ID number in the 
subject line on the first page of your 
comment. Please ensure that your 
comments are submitted within the 
specified comment period. Comments 
received after the close of the comment 
period will be marked ‘‘late.’’ EPA is not 
required to consider these late 
comments. Do not use EPA Dockets or 
e-mail to submit CBI or information 
protected by statute.

1. Electronically. If you submit an 
electronic comment as prescribed in this 
unit, EPA recommends that you include 
your name, mailing address, and an e-
mail address or other contact 
information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket, 
and made available in EPA’s electronic 
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public docket. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment.

i. EPA Dockets. Your use of EPA’s 
electronic public docket to submit 
comments to EPA electronically is 
EPA’s preferred method for receiving 
comments. Go directly to EPA Dockets 
at http://www.epa.gov/edocket/, and 
follow the online instructions for 
submitting comments. Once in the 
system, select ‘‘search,’’ and then key in 
docket ID number OPP–2004–0071. The 
system is an ‘‘anonymous access’’ 
system, which means EPA will not 
know your identity, e-mail address, or 
other contact information unless you 
provide it in the body of your comment.

ii. E-mail. Comments may be sent by 
e-mail to opp-docket@epa.gov, 
Attention: Docket ID number OPP–
2004–0071. In contrast to EPA’s 
electronic public docket, EPA’s e-mail 
system is not an ‘‘anonymous access’’ 
system. If you send an e-mail comment 
directly to the docket without going 
through EPA’s electronic public docket, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket, and 
made available in EPA’s electronic 
public docket.

iii. Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 
you deliver as described in Unit I.C.2 or 
mail to the address provided in Unit 
I.C.3. These electronic submissions will 
be accepted in WordPerfect or ASCII file 
format. Avoid the use of special 
characters and any form of encryption.

2. By hand delivery or courier. Deliver 
your comments to: Public Information 
and Records Integrity Branch (PIRIB), 
Office of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall #2, 1921 Jefferson 
Davis Hwy., Arlington, VA, Attention: 
Docket ID number OPP–2004–0071. 
Such deliveries are only accepted 
during the docket’s normal hours of 
operation as identified in Unit I.B.1.

3. By mail. Due to potential delays in 
EPA’s receipt and processing of mail, 
respondents are strongly encouraged to 
submit comments either electronically 
or by hand delivery or courier. We 
cannot guarantee that comments sent 
via mail will be received prior to the 
close of the comment period. If mailed, 
please send your comments to: Public 
Information and Records Integrity 
Branch (PIRIB) (7502C), Office of 
Pesticide Programs (OPP), 
Environmental Protection Agency, 1200 

Pennsylvania Ave., NW., Washington, 
DC 20460–0001, Attention: Docket ID 
number OPP–2004–0071.

D. What Should I Consider as I Prepare 
My Comments for EPA?

You may find the following 
suggestions helpful for preparing your 
comments:

1. Explain your views as clearly as 
possible.

2. Describe any assumptions that you 
used.

3. Provide copies of any technical 
information and/or data you used that 
support your views.

4. Provide specific examples to 
illustrate your concerns.

5. Make sure to submit your 
comments by the deadline in this 
document.

6. To ensure proper receipt by EPA, 
be sure to identify the docket ID number 
assigned to this action in the subject 
line on the first page of your response. 
You may also provide the name, date, 
and Federal Register citation.

E. How May I Participate in this 
Meeting?

You may participate in this meeting 
by following the instructions in this 
unit. To ensure proper receipt by EPA, 
it is imperative that you identify docket 
ID number OPP–2004–0071 in the 
subject line on the first page of your 
request.

1. Oral comments. Oral comments 
presented at the meetings should not be 
repetitive of previously submitted oral 
or written comments. Although requests 
to present oral comments are accepted 
until the date of the meeting (unless 
otherwise stated), to the extent that time 
permits, interested persons may be 
permitted by the Chair of FIFRA SAP to 
present oral comments at the meeting. 
Each individual or group wishing to 
make brief oral comments to FIFRA SAP 
is strongly advised to submit their 
request to the DFO listed under FOR 
FURTHER INFORMATION CONTACT no later 
than noon, eastern time, April 22, 2004, 
in order to be included on the meeting 
agenda. The request should identify the 
name of the individual making the 
presentation, the organization (if any) 
the individual will represent, and any 
requirements for audiovisual equipment 
(e.g., overhead projector, 35 mm 
projector, and chalkboard). Oral 
comments before FIFRA SAP are limited 
to approximately 5 minutes unless prior 
arrangements have been made. In 
addition, each speaker should bring 30 
copies of his or her comments and 
presentation slides for distribution to 
FIFRA SAP at the meeting. 

2. Written comments. Although 
written comments are accepted until the 
date of the meeting (unless otherwise 
stated), the Agency encourages that 
written comments be submitted, using 
the instructions in Unit I., no later than 
noon, eastern time, April 15, 2004, to 
provide FIFRA SAP the time necessary 
to consider and review the written 
comments. There is no limit on the 
extent of written comments for 
consideration by FIFRA SAP. Persons 
wishing to submit written comments at 
the meeting should contact the DFO 
listed under FOR FURTHER INFORMATION 
CONTACT and submit 30 copies.

3. Seating at the meeting. Seating at 
the meeting will be on a first-come 
basis. Individuals requiring special 
accommodations at this meeting, 
including wheelchair access, should 
contact the DFO at least 5 business days 
prior to the meeting using the 
information under FOR FURTHER 
INFORMATION CONTACT so that 
appropriate arrangements can be made.

4. Request for nominations to serve as 
ad hoc members of the FIFRA SAP for 
this meeting. The FIFRA SAP staff 
routinely solicit the stakeholder 
community for nominations to serve as 
ad hoc members of the FIFRA SAP for 
each meeting. Any interested person or 
organization may nominate qualified 
individuals to serve on the FIFRA SAP 
for a specific meeting. No interested 
person shall be ineligible to serve by 
reason of their membership on any other 
advisory committee to a Federal 
department or Agency or their 
employment by a Federal department or 
Agency (except the EPA). Individuals 
nominated should have expertise in one 
or more of the following areas: Dietary 
exposure assessment, aggregate 
exposure models, and uncertainty 
analysis. Nominees should be scientists 
who have sufficient professional 
qualifications, including training and 
experience, to be capable of providing 
expert comments on the issues for this 
meeting. Nominees should be identified 
by name, occupation, position, address, 
and telephone number. Nominations 
should be provided to the DFO listed 
under FOR FURTHER INFORMATION 
CONTACT on or before April 5, 2004.

The criteria for selecting scientists to 
serve on the FIFRA SAP are that these 
persons be recognized scientists—
experts in their fields; that they be as 
impartial and objective as possible; that 
they represent an array of backgrounds 
and perspectives (within their 
disciplines); have no financial conflict 
of interest; have not previously been 
involved with the scientific peer review 
of the issue(s) presented; and that they 
be available to participate fully in the 
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review, which will be conducted over a 
relatively short-time frame. Nominees 
will be asked to attend the public 
meetings and to participate in the 
discussion of key issues and 
assumptions at these meetings. Finally, 
they will be asked to review and to help 
finalize the meeting minutes.

If a FIFRA SAP nominee is considered 
to assist in a review by the FIFRA SAP 
for a particular session, the nominee is 
subject to the provisions of 5 CFR part 
2634, Executive Branch Financial 
Disclosure, as supplemented by EPA in 
5 CFR part 6401. As such, the FIFRA 
SAP nominee is required to submit a 
Confidential Financial Disclosure Form 
for Special Government Employees 
Serving on Federal Advisory 
Committees at the U.S. Environmental 
Protection Agency (EPA Form 3110–48 
5–02) which shall fully disclose, among 
other financial interests, the nominee’s 
employment, stocks, and bonds, and 
where applicable, sources of research 
support. EPA will evaluate the 
nominee’s financial disclosure form to 
assess that there are no formal conflicts 
of interest before the nominee is 
considered to serve on the FIFRA SAP. 
Selected FIFRA SAP members will be 
hired as a Special Government 
Employee. The Agency will review all 
nominations. FIFRA SAP members 
participating at this meeting will be 
posted on the FIFRA SAP web site or 
may be obtained by contacting the PIRIB 
at the address or telephone number 
listed in Unit I.

II. Background

Purpose of the FIFRA SAP 
Amendments to FIFRA enacted 

November 28, 1975 (7 U.S.C. 136w(d)), 
include a requirement under section 
25(d) of FIFRA that notices of intent to 
cancel or reclassify pesticide regulations 
pursuant to section 6(b)(2) of FIFRA, as 
well as proposed and final forms of 
rulemaking pursuant to section 25(a) of 
FIFRA, be submitted to a SAP prior to 
being made public or issued to a 
registrant. In accordance with section 
25(d) of FIFRA, the FIFRA SAP is to 
have an opportunity to comment on the 
health and environmental impact of 
such actions. The FIFRA SAP also shall 
make comments, evaluations, and 
recommendations for operating 
guidelines to improve the effectiveness 
and quality of analyses made by Agency 
scientists. Members are scientists who 
have sufficient professional 
qualifications, including training and 
experience, to be capable of providing 
expert comments as to the impact on 
health and the environment of 
regulatory actions under sections 6(b) 

and 25(a) of FIFRA. The Deputy 
Administrator appoints seven 
individuals to serve on the FIFRA SAP 
for staggered terms of 4 years, based on 
recommendations from the National 
Institutes of Health and the National 
Science Foundation.

Section 104 of FQPA (Public Law 
104–170) established the FQPA Science 
Review Board (SRB). These scientists 
shall be available to the FIFRA SAP on 
an ad hoc basis to assist in reviews 
conducted by the FIFRA SAP.

B. Public Meeting
The FIFRA SAP will meet to consider 

and review a model comparison: Dietary 
and aggregate exposure in Calendex, 
CARES, and Lifeline. A major 
requirement of the FQPA is that 
exposures to pesticides across various 
pathways and routes (e.g., oral exposure 
through food and water, dermal 
exposure through turf uses) be 
appropriately combined such that an 
‘‘aggregate’’ exposure assessment can be 
performed. Over the last several years, 
OPP has sponsored several 
presentations to the FIFRA Scientific 
Advisory Panel of three major pesticide 
exposure models which have this 
aggregation capability: Dietary Exposure 
Evaluation Model (DEEM)/Calendex, 
CARES, and Lifeline. These models all 
permit a time-based integration of both 
residential and dietary (food and water) 
exposures to pesticides. This is 
performed probabilistically such that 
aggregation (or combining) of residues 
across multiple routes is accounted for 
in an appropriate and realistic manner.

Past SAP sessions have involved 
presentations of these three models on 
separate occasions and resulted in 
valuable feedback and suggestions. The 
models have been significantly 
upgraded and improved, in part, as a 
result of these SAP comments. The 
purpose of this 2–day session is to 
present the three models jointly and 
compare exposure estimates and results 
generated by each of the three models 
using a common dataset for a 
hypothetical chemical. Pathways which 
will be considered are ingestion through 
food, ingestion through water, and 
dermal exposure through lawn 
treatments. In contrast to previous SAPs 
where the model developers were 
invited to make their presentations to 
the SAP, this SAP presentation will 
demonstrate the results of EPA’s own 
model runs. A comparison/contrast 
regarding the methods by which the 
models consider and use the data will 
be considered. Resulting model outputs 
will be presented and discussed. The 
main focus of the presentation will be 
comparison of dietary exposures (food + 

water) as estimated by each of the three 
models, but a comparison of exposure 
through all three exposure routes 
considered jointly (food, water, and 
residential lawn use) in an an aggregate 
assessment will also be presented.

C. FIFRA SAP Meeting Minutes

The FIFRA SAP will prepare meeting 
minutes summarizing its 
recommendations to the Agency in 
approximately 60 days after the 
meeting. The meeting minutes will be 
posted on the FIFRA SAP web site or 
may be obtained by contacting the PIRIB 
at the address or telephone number 
listed in Unit I.

List of Subjects

Environmental protection, Pesticides 
and pests.

Dated: March 17, 2004. 
Joseph J. Merenda Jr.,
Director, Office of Science Coordination and 
Policy.
[FR Doc. 04–6570 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–S

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7639–6] 

Science Advisory Board Staff Office; 
Notification of Upcoming Science 
Advisory Board Meetings

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: The EPA Science Advisory 
Board (SAB) Staff Office announces two 
public teleconference call meetings and 
one public face-to-face meeting of the 
SAB’s Drinking Water Committee 
(DWC). The DWC will review the 
Agency’s Drinking Water Research 
Program Multi-Year Plan. 

The SAB Staff Office also announces 
a public workshop of the SAB 
Committee on Valuing the Protection of 
Ecological Systems and Services. The 
workshop will focus on different 
approaches and methods for valuing the 
protection of ecological systems and 
services.

DATES: April 5, 2004. A public 
teleconference call meeting of the 
Drinking Water Committee (DWC) will 
be held from 1 p.m. to 3 p.m. (eastern 
time). The purpose of this call is to 
provide the DWC with an overview of 
the EPA Drinking Water Research 
Program Multi-Year Plan and its 
regulatory context (focus is on EPA 
Long-Term Goal #1—Research on 
Regulated Contaminants) 
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April 8, 2004. A public teleconference 
call meeting of the Drinking Water 
Committee (DWC) will be held from 1 
p.m. to 3 p.m. (eastern time). The 
purpose of this call is to continue the 
overview of the EPA Drinking Water 
Research Program Multi-Year Plan and 
its regulatory context (focus is on Long-
Term Goal #2—Research on 
Unregulated Contaminants and 
Innovative Approaches; and Long-Term 
Goal #3—Research on Distribution 
Systems and Source Water Protection). 

April 13–14, 2004. A public workshop 
of the SAB Committee on Valuing the 
Protection of Ecological Systems and 
Services will be held from 9 a.m. to 5:30 
p.m (eastern time) on April 13, 2004, 
and from 8:30 a.m. to 4 p.m. (eastern 
time) on April 14, 2004. 

May 24–25, 2004. A public meeting of 
the Drinking Water Committee (DWC) to 
Review the EPA Drinking Water 
Research Program Multi-Year Plan. The 
meeting will begin at 8:30 a.m. and end 
no later than 5 p.m. (eastern time) each 
day.

ADDRESSES: Participation in the DWC 
teleconference meetings will be by 
teleconference only—a meeting room 
will not be used. The May 24–25, 2004 
meeting of the DWC will be held in the 
Auditorium (Room C111C), U.S. EPA, 
Main Campus, 109 T.W. Alexander 
Drive, Research Triangle Park, NC 
27709. The April 13–14, 2004 workshop 
of the Committee on Valuing the 
Protection of Ecological Systems and 
Services will be held at the Four Points 
Sheraton, 1201 K Street NW., 
Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT: 
Members of the public who wish to 
obtain the call-in number and access 
code to participate in the DWC 
teleconference meetings may contact the 
EPA Science Advisory Board Staff at 
(202) 343–9999 by Friday, April 2, 2004, 
before the conference calls. Any 
member of the public wishing further 
information regarding the SAB or the 
DWC may contact Mr. A. Robert Flaak, 
Designated Federal Officer (DFO), U.S. 
EPA Science Advisory Board via phone 
(202–343–9988) or e-mail at 
flaak.robert@epa.gov, or Dr. Anthony 
Maciorowski, Associate Director for 
Science, U.S. EPA Science Advisory 
Board via phone (202–343–9983) or e-
mail at maciorowski.anthony@epa.gov. 

For information regarding the SAB 
Committee on Valuing the Protection of 
Ecological Systems and Services please 
contact Dr. Angela Nugent, DFO for the 
Committee. Dr. Nugent can be contacted 
via phone (202–343–9981) or e-mail: 
nugent.angela@epa.gov. 

The SAB Mailing address is: U.S. 
EPA, Science Advisory Board (1400F), 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460. General 
information about the SAB, as well as 
any updates concerning the meetings 
announced in this notice, may be found 
in the SAB Web site at http://
www.epa.gov/sab.
SUPPLEMENTARY INFORMATION: 
Background on the Drinking Water 
Committee Review: The Safe Drinking 
Water Act Amendments of 1996 direct 
EPA to conduct research to strengthen 
the scientific foundation for standards 
that limit public exposure to drinking 
water contaminants. The amendments 
contain specific requirements for 
research on waterborne pathogens, such 
as Cryptosporidium and Norwalk virus; 
disinfection byproducts; arsenic; and 
other harmful substances in drinking 
water. EPA is also directed to conduct 
studies to identify and characterize 
population groups, such as children, 
that may be at greater risk from 
exposure to contaminants in drinking 
water than is the general population.

EPA’s multi-year plan for drinking 
water research establishes three long-
term goals. Within the scope of this 
MYP, EPA will: (a) By 2010, develop 
scientifically sound data and 
approaches to assess and manage risks 
to human health posed by exposure to 
specific regulated waterborne pathogens 
and chemicals, including those 
addressed by the Arsenic Microbial/
Disinfectant By-Product (M/DBP) Rules 
and Six-Year Review Rules. (b) By 2010, 
develop new data, innovative tools and 
improved technologies to support 
decision-making by the Office of Water 
on the Contaminant Candidate List and 
other regulatory issues, and 
implementation of rules by States, local 
authorities and water utilities. (c) By 
2009, provide data, tools and 
technologies to support management 
decisions by EPA’s Office of Water, 
State, local authorities and utilities to 
protect source water and the quality of 
water in the distribution system. 

The DWC received an initial briefing 
on the DW–MYP at a meeting on 
December 10, 2003 which was 
announced in 68 FR 66095, published 
on November 25, 2003. The meeting 
agendas and charge to the DWC for this 
review will be posted on the SAB Web 
site (http://www.epa.gov/sab) prior to 
the meetings. 

Availability of Review Material for the 
DWC Meetings: There is only one 
document that is the subject of the SAB 
review: EPA’s Office of Research and 
Development’s (ORD) Drinking Water 
Research Program Multi-Year Plan. This 

document is available electronically at 
the following URL address: http://
www.epa.gov/osp/myp.htm#dw. For 
information and any questions 
pertaining to the review document, 
please contact Dr. Fred Hauchman, 
EPA–ORD, via telephone: (919) 541–
3893; fax: 919–685–3247; or e-mail: 
hauchman.fred@epa.gov 

Background on the SAB Committee 
on Valuing the Protection of Ecological 
Systems and Services: Background on 
the Committee and its charge was 
provided in 68 FR 11082, published on 
March 7, 2003. The purpose of the April 
13–14, 2004 Workshop is for the 
Committee to discuss the desired 
characteristics and desired outcomes of 
knowledge, methodologies, practice, 
and research for valuing the protection 
of ecological systems and services. The 
Committee will hear presentations from 
several of its members and from 
scientists within and outside of the 
Agency on examples that illustrate the 
use of different major science-based 
approaches. The Committee will also 
discuss suggestions for its next steps in 
addressing its overall charge to assess 
Agency needs and the state of the art 
and science of valuing protection of 
ecological systems and services, and 
then to identify key areas for improving 
knowledge, methodologies, practice, 
and research. An agenda for the 
workshop will be posted on the SAB 
Web site (http://www.epa.gov/sab) prior 
to the meeting. 

Procedures for Providing Public 
Comment: It is the policy of the EPA 
Science Advisory Board (SAB) Staff 
Office to accept written public 
comments of any length, and to 
accommodate oral public comments 
whenever possible. The EPA SAB Staff 
Office expects that public statements 
presented at the DWC meetings will not 
be repetitive of previously submitted 
oral or written statements. Oral 
Comments: In general, each individual 
or group requesting an oral presentation 
at a face-to-face meeting will be limited 
to a total time of ten minutes (unless 
otherwise indicated). For conference 
call meetings, opportunities for oral 
comment will usually be limited to no 
more than three minutes per speaker 
and no more than fifteen minutes total. 
Interested parties should contact the 
Designated Federal Official (DFO) in 
writing via e-mail at least one week 
prior to the meeting in order to be 
placed on the public speaker list for the 
meeting. Speakers should bring at least 
35 copies of their comments and 
presentation slides for distribution to 
the participants and public at the 
meeting. Written Comments: Although 
written comments are accepted until the 
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date of the meeting (unless otherwise 
stated), written comments should be 
received in the SAB Staff Office at least 
one week prior to the meeting date so 
that the comments may be made 
available to the committee for their 
consideration. Comments should be 
supplied to the appropriate DFO at the 
address/contact information above in 
the following formats: one hard copy 
with original signature, and one 
electronic copy via e-mail (acceptable 
file format: Adobe Acrobat, 
WordPerfect, Word, or Rich Text files 
(in IBM–PC/Windows 95/98 format). 
Those providing written comments and 
who attend the meeting are also asked 
to bring 35 copies of their comments for 
public distribution. 

Meeting Accommodations: 
Individuals requiring special 
accommodation to access these 
meetings, should contact the relevant 
DFO at least five business days prior to 
the meeting so that appropriate 
arrangements can be made.

Dated: March 18, 2004. 
Vanessa T. Vu, 
Director, EPA Science Advisory Board Staff 
Office.
[FR Doc. 04–6568 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY

[OPP–2004–0032; FRL–7348–9]

Formetanate Hydrochloride; 
Availability of Risk Assessment

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the 
availability of documents that were 
developed as part of EPA’s process for 
making pesticide reregistration 
eligibility decisions and tolerance 
reassessments consistent with the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA). 
These documents are the preliminary 
human health and environmental fate 
and effects risk assessments and related 
documents for formetanate 
hydrochloride. This notice also starts a 
60–day public comment period for the 
risk assessment. Comments are to be 
limited to issues directly associated 
with the formetanate hydrochloride risk 
assessments or other documents placed 
in the docket. By allowing access and 
opportunity for comment on the risk 
assessments, EPA is seeking to 
strengthen stakeholder involvement and 

help ensure that our decisions under 
FQPA are transparent and based on the 
best available information. The 
tolerance reassessment process will 
ensure that the United States continues 
to have the safest and most abundant 
food supply. The Agency cautions that 
the risk assessments for formetanate 
hydrocloride are preliminary and that 
further refinements may be appropriate. 
Risk assessments reflect only the work 
and analysis conducted as of the time 
they were produced and it is 
appropriate that, as new information 
becomes available and/or additional 
analyses are performed, the conclusions 
they contain may change.
DATES: Comments, identified by the 
docket ID number OPP–2004–0032, 
must be received on or before May 24, 
2004.
ADDRESSES: Comments may be 
submitted electronically, by mail, or 
through hand delivery/courier. Follow 
the detailed instructions as provided in 
Unit I. of the SUPPLEMENTARY 
INFORMATION.

FOR FURTHER INFORMATION CONTACT: 
Demson Fuller, Special Review and 
Reregistration Division (7208C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460–
0001; telephone number: (703) 308–
8062; e-mail address: 
fuller.demson@epa.gov.

SUPPLEMENTARY INFORMATION 

I. General Information 

A. Does this Action Apply to Me? 

This action is directed to the public 
in general. This action may, however, be 
of interest to a wide range of 
stakeholders including environmental, 
human health, and agricultural 
advocates, pesticide users, and the 
public interested in the use of 
pesticides. Since other entities may also 
be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT.

B. How Can I Get Copies of this 
Document and Other Related 
Information?

1. Docket. EPA has established an 
official public docket for this action 
under docket identification (ID) number 
OPP–2004–0032. The official public 
docket consists of the documents 
specifically referenced in this action, 
any public comments received, and 

other information related to this action. 
Although a part of the official docket, 
the public docket does not include 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. The official public 
docket is the collection of materials that 
is available for public viewing at the 
Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
Crystal Mall #2, 1921 Jefferson Davis 
Hwy., Arlington, VA. This docket 
facility is open from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The docket telephone number 
is (703) 305–5805.

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr/.

An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
system, EPA Dockets. You may use EPA 
Dockets at http://www.epa.gov/edocket/
to submit or view public comments, 
access the index listing of the contents 
of the official public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select ‘‘search,’’ 
then key in the appropriate docket ID 
number.

Certain types of information will not 
be placed in the EPA Dockets. 
Information claimed as CBI and other 
information whose disclosure is 
restricted by statute, which is not 
included in the official public docket, 
will not be available for public viewing 
in EPA’s electronic public docket. EPA’s 
policy is that copyrighted material will 
not be placed in EPA’s electronic public 
docket but will be available only in 
printed, paper form in the official public 
docket. To the extent feasible, publicly 
available docket materials will be made 
available in EPA’s electronic public 
docket. When a document is selected 
from the index list in EPA Dockets, the 
system will identify whether the 
document is available for viewing in 
EPA’s electronic public docket. 
Although not all docket materials may 
be available electronically, you may still 
access any of the publicly available 
docket materials through the docket 
facility identified in Unit I.B.1. EPA 
intends to work towards providing 
electronic access to all of the publicly 
available docket materials through 
EPA’s electronic public docket.

For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EPA’s electronic public 
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docket as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EPA’s electronic public docket. The 
entire printed comment, including the 
copyrighted material, will be available 
in the public docket.

Public comments submitted on 
computer disks that are mailed or 
delivered to the docket will be 
transferred to EPA’s electronic public 
docket. Public comments that are 
mailed or delivered to the Docket will 
be scanned and placed in EPA’s 
electronic public docket. Where 
practical, physical objects will be 
photographed, and the photograph will 
be placed in EPA’s electronic public 
docket along with a brief description 
written by the docket staff.

C. How and to Whom Do I Submit 
Comments?

You may submit comments 
electronically, by mail, or through hand 
delivery/courier. To ensure proper 
receipt by EPA, identify the appropriate 
docket ID number in the subject line on 
the first page of your comment. Please 
ensure that your comments are 
submitted within the specified comment 
period. Comments received after the 
close of the comment period will be 
marked ‘‘late.’’ EPA is not required to 
consider these late comments. If you 
wish to submit CBI or information that 
is otherwise protected by statute, please 
follow the instructions in Unit I.D. Do 
not use EPA Dockets or e-mail to submit 
CBI or information protected by statute.

1. Electronically. If you submit an 
electronic comment as prescribed in this 
unit, EPA recommends that you include 
your name, mailing address, and an e-
mail address or other contact 
information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket, 
and made available in EPA’s electronic 

public docket. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment.

i. EPA Dockets. Your use of EPA’s 
electronic public docket to submit 
comments to EPA electronically is 
EPA’s preferred method for receiving 
comments. Go directly to EPA Dockets 
at http://www.epa.gov/edocket/, and 
follow the online instructions for 
submitting comments. Once in the 
system, select ‘‘search,’’ and then key in 
docket ID number OPP–2004–0032. The 
system is an ‘‘anonymous access’’ 
system, which means EPA will not 
know your identity, e-mail address, or 
other contact information unless you 
provide it in the body of your comment.

ii. E-mail. Comments may be sent by 
e-mail to opp-docket@epa.gov, 
Attention: Docket ID number OPP–
2004–0032. In contrast to EPA’s 
electronic public docket, EPA’s e-mail 
system is not an ‘‘anonymous access’’ 
system. If you send an e-mail comment 
directly to the docket without going 
through EPA’s electronic public docket, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket, and 
made available in EPA’s electronic 
public docket.

iii. Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 
you mail to the mailing address 
identified in Unit I.C.2. These electronic 
submissions will be accepted in 
WordPerfect or ASCII file format. Avoid 
the use of special characters and any 
form of encryption.

2. By mail. Send your comments to: 
Public Information and Records 
Integrity Branch (PIRIB) (7502C), Office 
of Pesticide Programs (OPP), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001, Attention: Docket ID 
number OPP–2004–0032.

3. By hand delivery or courier. Deliver 
your comments to: Public Information 
and Records Integrity Branch (PIRIB), 
Office of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall#2, 1921 Jefferson 
Davis Hwy., Arlington, VA, Attention: 
Docket ID number OPP–2004–0032. 
Such deliveries are only accepted 
during the docket’s normal hours of 
operation as identified in Unit I.B.1.

D. How Should I Submit CBI to the 
Agency?

Do not submit information that you 
consider to be CBI electronically 

through EPA’s electronic public docket 
or by e-mail. You may claim 
information that you submit to EPA as 
CBI by marking any part or all of that 
information as CBI (if you submit CBI 
on disk or CD ROM, mark the outside 
of the disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the public 
docket and EPA’s electronic public 
docket. If you submit the copy that does 
not contain CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
clearly that it does not contain CBI. 
Information not marked as CBI will be 
included in the public docket and EPA’s 
electronic public docket without prior 
notice. If you have any questions about 
CBI or the procedures for claiming CBI, 
please consult the person listed under 
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare 
My Comments for EPA?

You may find the following 
suggestions helpful for preparing your 
comments: 

1. Explain your views as clearly as 
possible.

2. Describe any assumptions that you 
used.

3. Provide copies of any technical 
information and/or data you used that 
support your views.

4. If you estimate potential burden or 
costs, explain how you arrived at the 
estimate that you provide.

5. Provide specific examples to 
illustrate your concerns.

6. Offer alternative ways to improve 
the notice.

7. Make sure to submit your 
comments by the deadline in this 
document.

8. To ensure proper receipt by EPA, 
be sure to identify the docket ID number 
assigned to this action in the subject 
line on the first page of your response. 
You may also provide the name, date, 
and Federal Register citation.

II. What Action is the Agency Taking?

EPA is making available risk 
assessments that have been developed 
as part of the Agency’s public 
participation process for making 
reregistration eligibility and tolerance 
reassessment decisions for the 
organophosphate and other pesticides 
consistent with FFDCA, as amended by 
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FQPA. The Agency’s human health and 
environmental fate and effects risk 
assessments and other related 
documents for formetanate 
hydrochloride are available in the 
individual pesticide docket. As 
additional comments, reviews, and risk 
assessment modifications become 
available, these will also be docketed for 
formetanate hydrochloride.

The Agency cautions that the 
formetanate hydrochloride risk 
assessments are preliminary and that 
further refinements may be appropriate. 
Risk assessment documents reflect only 
the work and analysis conducted as of 
the time they were produced and it is 
appropriate that, as new information 
becomes available and/or additional 
analyses are performed, the conclusions 
they contain may change.

EPA is providing an opportunity, 
through this notice, for interested 
parties to provide written comments 
and input to the Agency on the risk 
assessments for the pesticide specified 
in this notice. Such comments and 
input could address, for example, the 
availability of additional data to further 
refine the risk assessments, such as 
percent crop treated information or 
submission of residue data from food 
processing studies, or could address the 
Agency’s risk assessment methodologies 
and assumptions as applied to this 
specific chemical. Comments should be 
limited to issues raised within the risk 
assessment and associated documents. 
EPA will provide other opportunities for 
public comment on other science issues 
associated with the pesticide tolerance 
reassessment program. Failure to 
comment on any such issues as part of 
this opportunity will in no way 
prejudice or limit a commenter’s 
opportunity to participate fully in later 
notice and comment processes. All 
comments should be submitted by May 
24, 2004 using the methods in Unit I. of 
the SUPPLEMENTARY INFORMATION. 
Comments will become part of the 
Agency record for formetanate 
hydrochloride.

List of Subjects

Environmental protection, Chemicals, 
Pesticides and pests.

Dated: March 9, 2004. 

Debra Edwards 
Director, Special Review and Reregistration 
Division, Office of Pesticide Programs.
[FR Doc. 04–6433 Filed 3–23–04; 8:45 am] 

BILLING CODE 6560–50–S

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP–2004–0045; FRL–7347–2]

Fenpropathrin; Notice of Filing a 
Pesticide Petition to Establish a 
Tolerance for a Certain Pesticide 
Chemical in or on Food

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment of 
regulations for residues of a certain 
pesticide chemical in or on various food 
commodities.
DATES: Comments, identified by docket 
ID number OPP–2004–0045, must be 
received on or before April 23, 2004.
ADDRESSES: Comments may be 
submitted electronically, by mail, or 
through hand delivery/courier. Follow 
the detailed instructions as provided in 
Unit I. of the SUPPLEMENTARY 
INFORMATION.

FOR FURTHER INFORMATION CONTACT: 
Shaja R. Brothers, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001; telephone number: 
(703) 308–3194; e-mail address: 
brothers.shaja@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information 

A. Does this Action Apply to Me? 

You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

• Crop production (NAICS 111) 
• Animal production (NAICS 112) 
• Food manufacturing (NAICS 311) 
• Pesticide manufacturing (NAICS) 
This listing is not intended to be 

exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT.

B. How Can I Get Copies of this 
Document and Other Related 
Information? 

1. EPA Docket. EPA has established 
an official public docket for this action 
under docket ID number OPP–2004–
0045. The official public docket consists 
of the documents specifically referenced 
in this action, any public comments 
received, and other information related 
to this action. Although, a part of the 
official docket, the public docket does 
not include Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
The official public docket is the 
collection of materials that is available 
for public viewing at the Public 
Information and Records Integrity 
Branch (PIRIB), Rm. 119, Crystal Mall 
#2, 1921 Jefferson Davis Hwy., 
Arlington, VA. This docket facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The docket telephone number 
is (703) 305–5805.

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr/.

An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
system, EPA Dockets. You may use EPA 
Dockets at http://www.epa.gov/edocket/
to submit or view public comments, 
access the index listing of the contents 
of the official public docket, and to 
access those documents in the public 
docket that are available electronically. 
Although, not all docket materials may 
be available electronically, you may still 
access any of the publicly available 
docket materials through the docket 
facility identified in Unit I.B.1. Once in 
the system, select ‘‘search,’’ then key in 
the appropriate docket ID number. 

Certain types of information will not 
be placed in the EPA Dockets. 
Information claimed as CBI and other 
information whose disclosure is 
restricted by statute, which is not 
included in the official public docket, 
will not be available for public viewing 
in EPA’s electronic public docket. EPA’s 
policy is that copyrighted material will 
not be placed in EPA’s electronic public 
docket but will be available only in 
printed, paper form in the official public 
docket. To the extent feasible, publicly 
available docket materials will be made 
available in EPA’s electronic public 
docket. When a document is selected 
from the index list in EPA Dockets, the 
system will identify whether the 
document is available for viewing in 
EPA’s electronic public docket. 
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Although, not all docket materials may 
be available electronically, you may still 
access any of the publicly available 
docket materials through the docket 
facility identified in Unit I.B. EPA 
intends to work towards providing 
electronic access to all of the publicly 
available docket materials through 
EPA’s electronic public docket. 

For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or on paper, 
will be made available for public 
viewing in EPA’s electronic public 
docket as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EPA’s electronic public docket. The 
entire printed comment, including the 
copyrighted material, will be available 
in the public docket. 

Public comments submitted on 
computer disks that are mailed or 
delivered to the docket will be 
transferred to EPA’s electronic public 
docket. Public comments that are 
mailed or delivered to the docket will be 
scanned and placed in EPA’s electronic 
public docket. Where practical, physical 
objects will be photographed, and the 
photograph will be placed in EPA’s 
electronic public docket along with a 
brief description written by the docket 
staff.

C. How and to Whom Do I Submit 
Comments?

You may submit comments 
electronically, by mail, or through hand 
delivery/courier. To ensure proper 
receipt by EPA, identify the appropriate 
docket ID number in the subject line on 
the first page of your comment. Please 
ensure that your comments are 
submitted within the specified comment 
period. Comments received after the 
close of the comment period will be 
marked ‘‘late.’’ EPA is not required to 
consider these late comments. If you 
wish to submit CBI or information that 
is otherwise protected by statute, please 
follow the instructions in Unit I.D. Do 
not use EPA Dockets or e-mail to submit 
CBI or information protected by statute.

1. Electronically. If you submit an 
electronic comment as prescribed in this 
unit, EPA recommends that you include 
your name, mailing address, and an e-
mail address or other contact 
information in the body of your 
comment. Also, include this contact 
information on the outside of any disk 

or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket, 
and made available in EPA’s electronic 
public docket. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment.

i. EPA Dockets. Your use of EPA’s 
electronic public docket to submit 
comments to EPA electronically is 
EPA’s preferred method for receiving 
comments. Go directly to EPA Dockets 
at http://www.epa.gov/edocket/, and 
follow the online instructions for 
submitting comments. Once in the 
system, select ‘‘search,’’ and then key in 
docket ID number OPP–2004–0045. The 
system is an ‘‘anonymous access’’ 
system, which means EPA will not 
know your identity, e-mail address, or 
other contact information unless you 
provide it in the body of your comment.

ii. E-mail. Comments may be sent by 
e-mail to opp-docket@epa.gov, 
Attention: Docket ID number OPP–
2004–0045. In contrast to EPA’s 
electronic public docket, EPA’s e-mail 
system is not an ‘‘anonymous access’’ 
system. If you send an e-mail comment 
directly to the docket without going 
through EPA’s electronic public docket, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket, and 
made available in EPA’s electronic 
public docket. 

iii. Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 
you mail to the mailing address 
identified in Unit I.C.2. These electronic 
submissions will be accepted in 
WordPerfect or ASCII file format. Avoid 
the use of special characters and any 
form of encryption.

2. By mail. Send your comments to: 
Public Information and Records 
Integrity Branch (PIRIB) (7502C), Office 
of Pesticide Programs (OPP), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460–0001, Attention: Docket ID 
number OPP–2004–0045. 

3. By hand delivery or courier. Deliver 
your comments to: Public Information 
and Records Integrity Branch (PIRIB), 
Office of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall #2, 1921 Jefferson 
Davis Hwy., Arlington, VA, Attention: 
Docket ID number OPP–2004–0045. 
Such deliveries are only accepted 
during the docket’s normal hours of 
operation as identified in Unit I.B.1.

D. How Should I Submit CBI to the 
Agency?

Do not submit information that you 
consider to be CBI electronically 
through EPA’s electronic public docket 
or by e-mail. You may claim 
information that you submit to EPA as 
CBI by marking any part or all of that 
information as CBI (if you submit CBI 
on disk or CD ROM, mark the outside 
of the disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the public 
docket and EPA’s electronic public 
docket. If you submit the copy that does 
not contain CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
clearly that it does not contain CBI. 
Information not marked as CBI will be 
included in the public docket and EPA’s 
electronic public docket without prior 
notice. If you have any questions about 
CBI or the procedures for claiming CBI, 
please consult the person listed under 
FOR FURTHER INFORMATION CONTACT. 

E. What Should I Consider as I Prepare 
My Comments for EPA? 

You may find the following 
suggestions helpful for preparing your 
comments: 

1. Explain your views as clearly as 
possible.

2. Describe any assumptions that you 
used.

3. Provide copies of any technical 
information and/or data you used that 
support your views. 

4. If you estimate potential burden or 
costs, explain how you arrived at the 
estimate that you provide.

5. Provide specific examples to 
illustrate your concerns. 

6. Make sure to submit your 
comments by the deadline in this 
notice. 

7. To ensure proper receipt by EPA, 
be sure to identify the docket ID number 
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assigned to this action in the subject 
line on the first page of your response. 
You may also provide the name, date, 
and Federal Register citation. 

II. What Action is the Agency Taking? 
EPA has received a pesticide petition 

as follows proposing the establishment 
and/or amendment of regulations for 
residues of a certain pesticide chemical 
in or on various food commodities 
under section 408 of the Federal Food, 
Drug, and Cosmetic Act (FFDCA), 21 
U.S.C. 346a. EPA has determined that 
this petition contains data or 
information regarding the elements set 
forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the petition. Additional data 
may be needed before EPA rules on the 
petition.

List of Subjects 
Environmental protection, 

Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements.

Dated: March 15, 2004. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs.

Summary of Petitions 
The petitioner’s summary of the 

pesticide petitions is printed below as 
required by FFDCA section 408(d)(3). 
The summary of the petitions was 
prepared by Interregional Research 
Project Number 4 (IR-4) and represents 
the view of the petitioner. The petition 
summary announces the availability of 
a description of the analytical methods 
available to EPA for the detection and 
measurement of the pesticide chemical 
residues or an explanation of why no 
such method is needed. 

Interregional Research Project Number 
4 (IR-4) 

PP 1E6261, PP 1E6331, PP 1E6336, and 
PP 3E6588

EPA has received pesticide petitions 
(PP 1E6261, PP 1E6331, PP 1E6336, and 
PP 3E6588) from IR-4, 681 U.S. Highway 
#1 South, North Brunswick, NJ 08902–
3390 proposing, pursuant to section 
408(d) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA), 21 U.S.C. 
346a(d), to amend 40 CFR 180.466, by 
establishing tolerances for residues of 
the insecticide fenpropathrin, alpha-
cyano-3-phenoxybenzyl 2,2,3,3-
tetramethylcyclopropanecarboxylate in 
or on the following raw agricultural 
commodities: Currant 3.0 parts per 

million (ppm) (PP 1E6261), vegetables, 
fruiting, group 08, except tomato at 1.0 
ppm (PP 1E6331) pea, succulent at 0.02 
ppm (PP 1E6336), and bushberry 
subgroup 13B, lingonberry, juneberry, 
and salal at 3.0 ppm (PP 3E6588). EPA 
has determined that the petitions 
contain data or information regarding 
the elements set forth in section 
408(d)(2) of the FFDCA; however, EPA 
has not fully evaluated the sufficiency 
of the submitted data at this time or 
whether the data support granting of the 
petitions. Additional data may be 
needed before EPA rules on the 
petitions. This notice includes a 
summary of the petitions prepared by 
Valent U.S.A. Corporation, P.O. Box 
8025, Walnut Creek, CA 94596–8025. 

A. Residue Chemistry 
1. Plant metabolism. The plant 

metabolism of fenpropathrin has been 
studied in five different crop plant 
species: Cotton, apple, tomato, cabbage, 
and bean. Each of the studies involved 
foliar treatment of the plants under 
either greenhouse or field conditions. In 
all studies the total toxic residue is best 
defined as parent, fenpropathrin. The 
primary metabolic pathway for 
fenpropathrin in plants is similar to that 
in mammals. There are no qualitatively 
unique plant metabolites. 

2. Analytical method. Adequate 
analytical methodology is available to 
detect and quantify fenpropathrin at 
residue levels in numerous matrices. 
The methods use solvent extraction and 
partition and/or column 
chromatography clean-up steps, 
followed by separation and quantitation 
using capillary gas liquid 
chromatography (GLC) with FID. The 
extraction efficiency has been validated 
using radiocarbon samples from the 
plant and animal metabolism studies. 
The enforcement methods have been 
validated at independent laboratories 
and by EPA. The limit of quantification 
(LOQ) for fenpropathrin in raw 
agricultural commodity samples is 
usually 0.01 ppm.

3. Magnitude of residues. Residue 
data has been submitted for vegetables, 
fruiting, group 08, except tomato; pea, 
succulent; bushberry subgroup 13B; 
lingonberry; juneberry; and salal. The 
requested tolerances are adequately 
supported.

B. Toxicological Profile 
An assessment of the toxic effects 

caused by fenpropathrin is discussed in 
Unit III.A. and Unit III.B. of the Federal 
Register dated December 3, 1999 (64 FR 
67905) (FRL–6392–6). 

1. Animal metabolism. Four 
metabolites were found in the urine of 

rats dosed with alcohol labeled 
fenpropathrin. The major metabolites 
were the sulfate conjugate of 3-(4’-
hydroxyphenoxy)benzoic acid and 3-
phenoxybenzoic acid (22–44% and 3–
9% of the administered dose, 
respectively). The major urinary 
metabolites of the acid-labeled 
fenpropathrin were TMPA-glucuronic 
acid and TMPA-CH2OH (11–26% and 
6–10% of the administered dose, 
respectively). None of the parent 
chemical was found in urine.

The major elimination products in the 
feces included the parent chemical (13–
34% of the administered dose) and four 
metabolites. The fecal metabolites 
(percentage of administered dose) 
included CH2OH-fenpropathrin (9-
20%), 4’-OH-fenpropathrin (4–11%), 
COOH-fenpropathrin (2–7%), and 4’-
OH-CH2OH-fenpropathrin (2–7%). 
There are no qualitatively unique plant 
metabolites. The primary aglycones are 
identical in both plants and animals; the 
only difference is in the nature of the 
conjugating moieties employed.

2. Metabolite toxicology. The 
metabolism and potential toxicity of the 
small amounts of terminal plant 
metabolites have been tested on 
mammals. Glucoside conjugates of 3-
phenoxy-benzyl alcohol and 3-
phenoxybenzoic acid, administered 
orally to rats, were absorbed as the 
corresponding aglycones following 
cleavage of the glycoside linkage in the 
gut. The free or reconjugated aglycones 
were rapidly and completely eliminated 
by normal metabolic pathways. The 
glucose conjugates of 3-phenoxybenzyl 
alcohol and 3-phenoxy-benzoic acid are 
less toxic to mice than the 
corresponding aglycones.

3. Endocrine disruption. No special 
studies to investigate the potential for 
estrogenic or other endocrine effects of 
fenpropathrin have been performed. 
However, as referenced above (see 
toxicological profile), a large and 
detailed toxicology data base exists for 
the compound including studies 
acceptable to the Agency in all required 
categories. These studies include 
evaluations of reproduction and 
reproductive toxicity and detailed 
pathology and histology of endocrine 
organs following repeated or long-term 
exposure. These studies are considered 
capable of revealing endocrine effects 
and no such effects were observed.

C. Aggregate Exposure
1. Dietary exposure. Chronic and 

acute dietary exposure analyses were 
performed for fenpropathrin using 
anticipated residues, and accounting for 
proportion of the crop treated. The 
crops included in the analyses are the 
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raw agricultural commodities 
cottonseed, currants, peanuts, 
strawberries, soybeans, lingonberry, 
juneberry, salal, and grapes, and the 
crop groupings succulent shelled pea 
(6B), head and stem brassica (5A), 
fruiting vegetables (8), cucurbit 
vegetables (9), citrus fruits (10), 
bushberry (13B) and pome fruits (11); 
processed products from these crops; 
and the resulting secondary residues in 
meat, milk, and eggs. Soybeans (and 
soybean products) were entered into the 
analyses using tolerance-level residues 
and 1% of the crop treated for chronic 
assessments, and 2% of the crop treated 
for acute assessments. Proportion of 
crop treated was assumed to be equal for 
all crops in a crop grouping.

i. Food—a. Acute. Acute dietary 
exposure was calculated for the U.S. 
population, females (13+), males (20+ 
years) and five children subgroups. At 
the 99.9th percentile of exposure, the 
acute population adjusted dose (aPAD) 
of 0.06 milligrams/kilogram body 
weight/day (mg/kg bwt/day) is not 
exceeded. 

b. Chronic. Chronic dietary exposure 
was calculated for the U.S. population 
and 25 population subgroups. Chronic 
dietary exposure was at or below 0.6% 
of the chronic population adjusted dose 
(cPAD) of 0.025 mg/kg bwt/day, with 
apples being the commodity 
contributing the most to chronic 
exposure. Generally speaking, the 
Agency has no cause for concern if total 
residue contribution for published and 
proposed tolerances is less than 100% 
of the cPAD.

ii. Drinking water. Since 
fenpropathrin is applied outdoors to 
growing agricultural crops, the potential 
exists for fenpropathrin to reach ground 
water or surface water that may be used 
for drinking water. To further quantify 
exposure from drinking water, potential 
surface water and ground water 
concentrations for fenpropathrin were 
estimated using First Index Reservoir 
Screening Tool (FIRST) and Screening 
Concentration in Groundwater (SCI-
GROW) modeling. Use on citrus, the 
most intense field use, was modeled. 
SCI-GROW modeling indicated that 
fenpropathrin would not be detected in 
ground water. FIRST modeling of 
potential surface water concentrations 
of fenpropathrin yielded annual average 
parts per billion (0.833 ppb) and peak 
day (1.030 ppb) concentrations. These 
estimated drinking water environmental 
concentrations (DWEC) can be used for 
chronic and acute exposures, 
respectively.

2. Non-dietary exposure. No 
endpoints of concern were identified by 
the Health Effects Division, Hazard 

Identification Assessment Review 
Committee for dermal or inhalation 
exposures of any duration. Thus, no risk 
assessment is needed.

D. Cumulative Effects 
There are numerous other pesticidal 

compounds, pyrethroids and the natural 
pyrethrins, that are structurally related 
to fenpropathrin and may have similar 
effects on animals. In consideration of 
potential cumulative effects of 
fenpropathrin and other substances that 
may have a common mechanism of 
toxicity, there are currently no available 
data or other reliable information 
indicating that any toxic effects 
produced by fenpropathrin would be 
cumulative with those of other chemical 
compounds, or other pyrethroids. Thus, 
only the potential risks of fenpropathrin 
have been considered in this assessment 
of aggregate exposure and effects.

Valent will submit information for 
EPA to consider concerning potential 
cumulative effects of fenpropathrin 
consistent with the schedule established 
by EPA at 62 FR 42020 (August 4, 1997) 
(FRL–5734–6) and other EPA 
publications pursuant to the Food 
Quality Protection Act.

E. Safety Determination
1. U.S. population—i. Acute. The 

potential acute exposure from food to 
the U.S. population and various non-
child/infant population subgroups 
provide values well below the aPAD. In 
a conservative policy, the Agency has 
no cause for concern if total acute 
exposure calculated for the 99.9th 
percentile is less than 100% of the 
aPAD. Acute DWLOC values are not 
exceeded by modeled DWEC values. It 
can be concluded that there is a 
reasonable certainty that no harm will 
result to the overall U.S. population and 
many non-child/infant subgroups from 
aggregate, acute exposure to 
fenpropathrin residues. 

ii. Chronic. Using the dietary 
exposure assessment procedures, the 
calculated chronic dietary exposure 
resulting from residue exposure from 
existing and proposed uses of 
fenpropathrin is minimal. The estimated 
chronic dietary exposure from food for 
the overall U.S. population and many 
non-child/infant subgroups ranges from 
0.6% (children 1–6 years old, 0.000155 
mg/kg bwt/day) to 0.1% (several groups) 
of the cPAD. Generally, the Agency has 
no cause for concern if total residue 
contribution is less than 100% of the 
cPAD. Chronic drinking water levels of 
concern (DWLOC) values are not 
exceeded by modeled drinking water 
estimated concentration (DWEC) values. 
It can be concluded that there is a 

reasonable certainty that no harm will 
result to the overall U.S. population and 
many non-child/infant subgroups from 
aggregate, chronic dietary exposure to 
fenpropathrin residues.

2. Infants and children. The estimated 
chronic dietary exposure from food to 
infant and child subgroups ranges from 
0.6% children 1–6 years old, 0.000155 
mg/kg bwt/day to 0.1% nursing infants, 
0.000026 mg/kg bwt/day of the cPAD. 
Generally, the Agency has no cause for 
concern if total residue contribution is 
less than 100% of the cPAD. Chronic 
DWLOC values are not exceeded by 
modeled DWEC values. It can be 
concluded that there is a reasonable 
certainty that no harm will result to 
infant and child subgroups of the U.S. 
population from aggregate, chronic 
exposure to fenpropathrin residues.

[FR Doc. 04–6571 Filed 3–23–04; 8:45 am]
BILLING CODE 6560–50–S

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP–2004–0095; FRL–7351–3] 

Notice to Pesticide Retailers and State 
Agencies Regarding Washington 
Toxics Coalition et al. v. EPA Litigation

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: Pursuant to a January 22, 
2004 Court Order, EPA has developed a 
point of sale notification regarding 
urban use pesticide products containing 
any of seven active ingredients. As 
further directed by the January 22 
Order, EPA is hereby notifying retailers 
of lawn and garden pesticides in urban 
areas of California, Oregon and 
Washington through which ‘‘salmon 
supporting waters’’ pass that they are to 
make the point of sale notification 
whenever pesticide products containing 
these active ingredients are sold. The 
notifications will be distributed to 
retailers in these urban areas on or 
before April 5, 2004, by defendant-
intervenors in this case (numerous 
groups representing pesticide 
registrants, growers and other pesticide 
users). Unit III. of this Notice provides 
retailers with the names of the affected 
active ingredients, information 
regarding the urban areas where the 
notifications must be made, and 
information regarding how retailers can 
obtain the point of sale notification if 
they have not received notifications 
from defendant-intervenors by April 5, 
2004. Finally, the court further directed 
EPA to produce and provide copies of 
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the point of sale notification to state 
pesticide agencies, state fish agencies 
and Land Grant University extension 
coordinators in the urban areas and to 
request that they, in turn, provide this 
information to certain Certified 
Applicators in California, Oregon and 
Washington. The notifications will be 
distributed to these parties by EPA on 
or before April 5, 2004. Until further 
judicial proceedings occur, EPA cannot 
determine the extent to which the Order 
will remain effective. If, however, the 
January 22, 2004 Order is stayed or 
modified, EPA intends to provide notice 
on its Web site (See Unit I.B.3. of the 
SUPPLEMENTARY INFORMATION for the 
Web site address).
FOR FURTHER INFORMATION CONTACT: Arty 
Williams, Field and External Affairs 
Division (7506C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460–0001; telephone 
number: 703–305–5239; fax number: 
703–308–3259; e-mail address: 
williams.arty@epa.gov.
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this Action Apply to Me? 
This action is directed to certain 

pesticide product retailers and 
registrants, state pesticide agencies, 
state fish agencies and Land Grant 
University extension coordinators in 
California, Oregon and Washington. 
This notice may also be of particular 
interest to persons in California, Oregon 
and Washington who may wish to use 
a pesticide in urban areas of those states 
through which ‘‘salmon supporting 
waters’’ pass. The Court has defined 
‘‘salmon supporting waters’’ in its 
January 22, 2004 Order, which is 
available at www.epa.gov/espp. Since 
other entities may also be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 

B. How Can I Get Copies of this 
Document and Other Related 
Information? 

1. Docket. EPA has established an 
official public docket for this action 
under docket identification (ID) number 
OPP–2004–0095. The official public 
docket consists of the documents 
specifically referenced in this action, 
any public comments received, and 
other information related to this action. 
Although a part of the official docket, 
the public docket does not include 

Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. The official public 
docket is the collection of materials that 
is available for public viewing at the 
Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
Crystal Mall #2, 1921 Jefferson Davis 
Hwy., Arlington, VA. This docket 
facility is open from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The docket telephone number 
is (703) 305–5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr/. 

An electronic version of the public 
docket is available through EPA’s 
electronic public docket and comment 
system, EPA Dockets. You may use EPA 
Dockets at http://www.epa.gov/edocket/
to view public comments, access the 
index listing of the contents of the 
official public docket, and to access 
those documents in the public docket 
that are available electronically. 
Although not all docket materials may 
be available electronically, you may still 
access any of the publicly available 
docket materials through the docket 
facility identified in Unit I.B.1. Once in 
the system, select ‘‘search,’’ then key in 
the appropriate docket ID number. 

3. EPA Web site. You may also find 
these documents on EPA’s Endangered 
Species Web site at www.epa.gov/espp. 

II. Background 

On January 30, 2001, the Washington 
Toxics Coalition and a number of other 
public interest groups filed suit against 
the U.S. Environmental Protection 
Agency in the United States District 
Court for the Western District of 
Washington alleging that EPA had failed 
to consult with the National Marine 
Fisheries Service (NMFS) on whether 
certain pesticides posed jeopardy to 26 
federally listed endangered and 
threatened Pacific salmon and steelhead 
(salmon evolutionarily significant units 
(ESUs)). Under the Endangered Species 
Act (ESA), EPA must ensure that its 
registration of a pesticide is not likely to 
jeopardize the continued existence of 
species listed as endangered and 
threatened, or to adversely modify 
habitat critical to those species’ 
survival. In addition to the obligation to 
ensure that its actions do not jeopardize 
listed species, the Agency must consult, 
as appropriate, with the U.S. Fish and 
Wildlife Service (FWS) or NMFS if a 
pesticide’s use may affect listed species 
or designated critical habitat for a listed 
species. 

On January 22, 2004, the District 
Court issued an Order granting interim 
injunctive relief pending EPA’s 
compliance with an earlier Order of the 
Court that directed EPA to make effects 
determinations and consult, as 
appropriate, with NMFS regarding the 
effects of pesticides containing any of 55 
active ingredients on threatened and 
endangered Pacific salmon and 
steelhead. Because of EPA’s review and 
effects determinations made to date on 
many of these pesticides, the January 22 
Order applied only to 38 of these 
pesticides. The Order (with some 
exceptions) enjoins, vacates and sets 
aside EPA’s authorization of use of these 
38 pesticides within 20 yards of salmon 
supporting waters for ground 
applications and within 100 yards of 
salmon supporting waters for aerial 
applications, in California, Oregon and 
Washington, effectively establishing 
buffer zones around those waters. The 
Court also ordered EPA to notify a 
variety of entities in the affected states 
of this injunction, and of previous 
Orders issued by the Court in this case, 
and to instruct registrants and the 
affected states to inform certain persons 
who sell, distribute and use pesticides 
of the Order. In the Federal Register of 
February 17, 2004 (69 FR 7478) (FRL–
7345–8), EPA provided the notification 
and instruction ordered by the Court. 
The Court also ordered EPA to develop 
and facilitate, on or before April 5, 2004, 
the availability of a point of sale 
notification in urban areas in the three 
states for certain products containing 
any of seven active ingredients. The 
Court Order further directed EPA to 
produce and provide copies of the point 
of sale notification to state pesticide 
agencies, state fish agencies and Land 
Grant University extension coordinators 
in the urban areas and to request that 
they, in turn, provide this information 
to certain Certified Applicators in 
California, Oregon and Washington. 

III. What Action is EPA Taking Today? 

A. Notifications in Compliance with the 
Court Order of January 22, 2004

1. As directed by the January 22, 2004 
Order, EPA has developed a point of 
sale notification regarding pesticide 
products containing any of the 
following seven active ingredients: 

• 2,4-D 
• Carbaryl 
• Diazinon 
• Diuron 
• Malathion 
• Triclopyr BEE 
• Trifluralin 
2. As further directed by the Court, 

EPA is hereby notifying retailers of lawn 
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and garden pesticides in urban areas of 
California, Oregon and Washington 
through which ‘‘salmon supporting 
waters’’ pass that they are to make the 
point of sale notification whenever 
products containing these seven active 
ingredients are sold. The Court’s Order 
also requires defendant-intervenors 
(groups representing pesticide 
manufacturers, growers and other 
pesticide users) to distribute the point of 
sale notifications to sales outlets in 
these urban areas on or before April 5, 
2004. 

The January 22 Order does not direct 
defendant-intervenors to distribute the 
point of sale notifications as ‘‘labeling’’ 
within the meaning of section 2(p) of 
FIFRA. To the extent, however, that 
intervenors or pesticide registrants wish 
to distribute the point of sale 
notification developed by EPA as 
labeling, EPA will exercise its 
enforcement discretion authority. This 
will allow defendant-intervenors to 
distribute the notifications for the 
duration of the Court’s injunction 
without notifying EPA, without seeking 
or obtaining approval from EPA and 
without the need for establishment 
registration or reporting regarding the 
production of the notification. Further, 
EPA will not take enforcement actions 
on the basis of misbranding under 
FIFRA, solely with respect to the point 
of sale notification materials that may be 
attached to or accompany any of the 
subject pesticide products. Any labeling 
changes different from or in addition to 
the point of sale notification developed 
by EPA remain subject to FIFRA’s 
labeling requirements and misbranding 
provisions, and the existing procedures 
of 40 CFR parts 152 and 167. 

3. Through this Notice, EPA is 
requesting that state pesticide agencies, 
state fish agencies and Land Grant 
University extension coordinators in 
urban areas of California, Oregon and 
Washington, provide the point of sale 
notification to Certified Applicators 
certified in any category that would 
permit the applicator to apply pesticides 
in parks, golf courses and housing areas 
in the urban areas. EPA will provide to 
the state pesticide agencies, state fish 
agencies and Land Grant University 
extension pesticide coordinators in 
California, Oregon and Washington, 
copies of the point of sale notification 
on or before April 5, 2004. 

B. Court’s Definition of Urban Areas 
The urban areas subject to the Order 

are defined by the Court as all urbanized 
areas in California, Oregon and 
Washington with populations of at least 
50,000 people (as defined by the 2000 
U.S. Census) within a federally listed 

salmon ESU. These areas are identified 
in exhibit 2 of the January 22, 2004 
Order, which can be accessed on EPA’s 
Web site at www.epa.gov/espp. 

C. Time Period for Which These 
Requirements are in Effect 

1. As explained in detail in the 
January 22, 2004 Order, the Order 
terminates automatically for a particular 
pesticide and salmon ESU upon the 
occurrence of one of the following: (i) 
Completion by EPA of its ESA section 
7(a)(2) consultation obligation; (ii) the 
issuance by NMFS of a biological 
opinion; (iii) a finding by EPA made for 
ESA section 7 compliance purposes that 
the pesticide is ‘‘not likely to adversely 
affect’’ that particular salmon ESU, 
provided that NMFS has not rejected or 
affirmatively failed to concur in that 
‘‘not likely to adversely affect’’ 
determination; or (iv) a finding by EPA 
made for ESA section 7 compliance 
purposes that the pesticide will have 
‘‘no effect’’ on the particular salmon 
ESU. EPA’s findings for particular 
pesticides and salmon ESUs as of the 
January 22, 2004 Order are set forth in 
exhibit 1 of that Order. As EPA makes 
additional effects determinations, or as 
NMFS moves ahead in its review of 
EPA’s determinations, pesticide 
registrants, retailers and users should 
review EPA’s Web site, as well as any 
additional information updating the 
Order, to ascertain the applicability of 
the Order, including the requirement to 
make point of sale notifications, in their 
area. 

2. On February 17, 2004, CropLife 
America and other defendant-
intervenors in the Washington Toxics 
Coalition case, appealed the Court’s 
Order. If further judicial proceeding 
occur that may affect the Order, EPA 
intends to provide notice on its Web site 
at www.epa.gov/espp. 

D. Obtaining Additional Copies of Point 
of Sale Notifications 

1. Any sales outlet of lawn and garden 
pesticide products subject to the point 
of sale notification provisions in the 
January 22, 2004 Order, in these urban 
areas that have not received the point of 
sale notifications from defendant-
intervenors by April 5, 2004, may obtain 
such materials from defendant-
intervenors through the following Web 
site: www.pestfacts.org. 

2. Any state pesticide agency, state 
fish agency, or Land Grant University 
extension coordinator subject to the 
request to distribute the point of sale 
notification to certain Certified 
Applicators who have not received the 
point of sale notifications from EPA by 
April 5, 2004, or who need additional 

copies of the point of sale notification, 
may obtain such materials by contacting 
the person indicated in this Notice 
under FOR FURTHER INFORMATION 
CONTACT. 

E. What is the Agency’s Authority for 
Taking this Action? 

This action is taken pursuant to the 
January 22, 2004 Order of the Court in 
Washington Toxics Coalition, et al. v. 
EPA, CO1–0132 (W.D. WA).

List of Subjects 

Environmental protection, 
Endangered species.

Dated: March 18, 2004. 

James Jones, 
Director, Office of Pesticide Programs.
[FR Doc. 04–6610 Filed 3–19–04; 2:44 pm] 

BILLING CODE 6560–50–S

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7639–3] 

Lees Former Impoundment Superfund 
Site; Notice of Proposed Settlement

AGENCY: Environmental Protection 
Agency.

ACTION: Notice of Proposed Settlement.

SUMMARY: Under Section 122(h) (1) of 
the Comprehensive Environmental 
Response Compensation and Liability 
Act, the Environmental Protection 
Agency has entered into a Settlement 
Agreement at the Lees Former 
Impoundment Superfund Site located in 
Bunnell, Flagler County, Florida, with 
Mr. George R. Lees, Laura D. Lees, and 
Lees Development Company. EPA will 
consider public comments on the 
Agreement until April 23, 2004. EPA 
may withdraw from or modify the 
Agreement should such comments 
disclose facts or considerations which 
indicate the Agreement is inappropriate, 
improper, or inadequate. Copies of the 
Agreement are available from: Ms. Paula 
V. Batchelor, US Environmental 
Protection Agency, Region 4, Superfund 
Enforcement and Information 
Management Branch, Waste 
Management Division, 61 Forsyth St., 
SW., Atlanta, Georgia 30303, (404) 562–
8887, e-mail: batchelor.paula@epa.gov. 

Written or e-mail comments may be 
submitted to Paula V. Batchelor at the 
above address within 30 days of the date 
of publication.
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Dated: March 5, 2004. 
Rosalind H. Brown, 
Chief, Superfund Enforcement and 
Information, Management Branch, Waste 
Management Division.
[FR Doc. 04–6569 Filed 3–23–04; 8:45 am] 
BILLING CODE 6560–50–P

FARM CREDIT SYSTEM INSURANCE 
CORPORATION 

Sunshine Act Meeting

SUMMARY: Notice is hereby given of the 
quarterly meeting of the Farm Credit 
System Insurance Corporation Board 
(Board).
DATE AND TIME: The meeting of the Board 
will be held at the offices of the Farm 
Credit Administration in McLean, 
Virginia, on March 26, 2004, from 9 a.m. 
until such time as the Board concludes 
its business.
FOR FURTHER INFORMATION CONTACT: 
Jeanette C. Brinkley, Secretary to the 
Farm Credit System Insurance 
Corporation Board, (703) 883–4009, 
TTY (703) 883–4056.
ADDRESSES: Farm Credit System 
Insurance Corporation, 1501 Farm 
Credit Drive, McLean, Virginia 22102.
SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open 
to the public (limited space available), 
and parts will be closed to the public. 
In order to increase the accessibility to 
Board meetings, persons requiring 
assistance should make arrangements in 
advance. The matters to be considered 
at the meeting are: 

Open Session 

A. Approval of Minutes 

—December 11, 2003 (Quarterly 
Meeting) 

Closed Session 

Report on System Performance and 
Insurance Risk. 

Open Session 

B. Business Reports 

1. Financials. 
2. Quarterly Report on Annual 

Performance Plan. 
3. Report on Insured Obligations. 

A. New Business 

1. Review of Insurance Premium Rate 
Alternatives. 

2. Presentation of 2003 Audit Results. 

Closed Session 

Executive Session.

Dated: March 22, 2004. 
Jeanette C. Brinkley, 
Secretary, Farm Credit System Insurance 
Corporation Board.
[FR Doc. 04–6689 Filed 3–22–04; 11:28 am] 
BILLING CODE 6710–10–P

FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collections 
Approved by Office of Management 
and Budget 

March 17, 2004.
SUMMARY: The Federal Communications 
Commission (FCC) has received Office 
of Management and Budget (OMB) 
approval for the following public 
information collections pursuant to the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. An agency may not 
conduct or sponsor and a person is not 
required to respond to a collection of 
information unless it displays a 
currently valid control number.
FOR FURTHER INFORMATION CONTACT: Paul 
J. Laurenzano, Federal Communications 
Commission, 445 12th Street, SW, 
Washington DC, 20554, (202) 418–1359 
or via the Internet at plaurenz@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060–1044. 
OMB Approval date: 3/02/2004. 
Expiration Date: 3/31/2007. 
Title: Review of the Section 251 

Unbundling Obligations of Incumbent 
Local Exchange Carriers CCDckt # 01–
338, 96–98, 98–147, Report and Order 
and Order on Remand and Further 
NPRM. 

Form No.: N/A. 
Estimated Annual Burden: 2,369 

responses; 74,120 total annual hours; 
31–32 hours per respondent. 

Needs and Uses: In the Report and 
Order on Remand and Further Notice of 
Proposed Rulemaking, issued in CC 
Dockets 01–338, 96–98, 98–147, the 
Commission adopts new rules to govern 
the availability of unbundled network 
elements to competitive local exchange 
carriers from incumbent local exchange 
carriers. The Commission amends its 
standard for determining which network 
elements must be provided on an 
unbundled basis and determines which 
network elements meet this standard. 
The Commission establishes eligibility 
criteria for certain combinations of 
unbundled network elements. The 
Commission allows state regulatory 
commissions to initiate proceedings to 
make additional determinations 
consistent with specific Commission 
guidance.

OMB Control No.: 3060–0513. 

OMB Approval date: 3/02/2004. 
Expiration Date: 3/31/2007. 
Title: ARMIS Joint Cost Report. 
Form No.: FCC 43–03. 
Estimated Annual Burden: 85 

responses; 4,250 total annual hours; 50 
hours per respondent. 

Needs and Uses: The Joint Cost 
Report is needed to administer our joint 
cost rules (Part 64) and to analyze data 
in order to prevent cross-subsidization 
of nonregulated operations by the 
regulated operations of Tier 1 carriers.

OMB Control No.: 3060–0496. 
OMB Approval date: 3/02/2004. 
Expiration Date: 3/31/2007. 
Title: The ARMIS Operating Data 

Report. 
Form No.: FCC 43–08. 
Estimated Annual Burden: 55 

responses; 7,645 total annual hours; 139 
hours per respondent. 

Needs and Uses: The Operating Data 
Report collects annual statistical data in 
a consistemt format that is essential for 
the Commission to monitor network 
growth, usage, and reliability.

OMB Control No.: 3060–0942. 
OMB Approval date: 3/02/2004. 
Expiration Date: 3/31/2007. 
Title: In the Matter of Access Charge 

Reform, Price Cap Performance Review 
for Local Exchange Carriers, Low-
Volume Long Distance Users, Federal-
State Joint Board On Universal Service. 

Form No.: N/A. 
Estimated Annual Burden: 108 

responses; 6,677 total annual hours; 61–
62 hours per respondent. 

Needs and Uses: The Report and 
Order implements the Coalition for 
Affordable Local and Long Distance 
Services (CALLS) Proposal, which 
resolves major outstanding issues 
concerning access charges; the pending 
NPRM to address implicit universal 
service support in access charges, the X-
factor remand, the Low-Volume Long-
Distance Users NOI, the pending NPRM 
on geographically deaveraging SLCs and 
the next scheduled price cap 
performance review.
Federal Communications Commission. 
Marlene H. Dortch, 
Secretary.
[FR Doc. 04–6561 Filed 3–23–04; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL HOUSING FINANCE BOARD

[No. 2004–N–6] 

Federal Home Loan Bank Members 
Selected for Community Support 
Review

AGENCY: Federal Housing Finance 
Board.
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ACTION: Notice.

SUMMARY: The Federal Housing Finance 
Board (Finance Board) is announcing 
the Federal Home Loan Bank (Bank) 
members it has selected for the 2004–05 
first quarter review cycle under the 
Finance Board’s community support 
requirements regulation. This notice 
also prescribes the deadline by which 
Bank members selected for review must 
submit Community Support Statements 
to the Finance Board.
DATES: Bank members selected for the 
2004–05 first quarter review cycle under 
the Finance Board’s community support 
requirements regulation must submit 
completed Community Support 
Statements to the Finance Board on or 
before June 1, 2004.
ADDRESSES: Bank members selected for 
the 2004–05 first quarter review cycle 
under the Finance Board’s community 
support requirements regulation must 
submit completed Community Support 
Statements to the Finance Board either 
by regular mail at the Federal Housing 
Finance Board, Office of Supervision, 
Community Investment and Affordable 
Housing, 1777 F Street, NW., 
Washington, DC 20006, or by electronic 
mail at fitzgeralde@fhfb.gov.
FOR FURTHER INFORMATION CONTACT: 
Emma J. Fitzgerald, Program Analyst, 
Office of Supervision, Community 
Investment and Affordable Housing, by 
telephone at (202) 408–2874, by 
electronic mail at fitzgeralde@fhfb.gov, 
or by regular mail at the Federal 

Housing Finance Board, 1777 F Street, 
NW., Washington, DC 20006.
SUPPLEMENTARY INFORMATION: 

I. Selection for Community Support 
Review 

Section 10(g)(1) of the Federal Home 
Loan Bank Act (Bank Act) requires the 
Finance Board to promulgate 
regulations establishing standards of 
community investment or service Bank 
members must meet in order to 
maintain access to long-term advances. 
See 12 U.S.C. 1430(g)(1). The 
regulations promulgated by the Finance 
Board must take into account factors 
such as the Bank member’s performance 
under the Community Reinvestment Act 
of 1977 (CRA), 12 U.S.C. 2901 et seq., 
and record of lending to first-time 
homebuyers. See 12 U.S.C. 1430(g)(2). 
Pursuant to section 10(g) of the Bank 
Act, the Finance Board has promulgated 
a community support requirements 
regulation that establishes standards a 
Bank member must meet in order to 
maintain access to long-term advances, 
and review criteria the Finance Board 
must apply in evaluating a member’s 
community support performance. See 
12 CFR part 944. The regulation 
includes standards and criteria for the 
two statutory factors—CRA performance 
and record of lending to first-time 
homebuyers. 12 CFR 944.3. Only 
members subject to the CRA must meet 
the CRA standard. 12 CFR 944.3(b). All 
members, including those not subject to 
CRA, must meet the first-time 
homebuyer standard. 12 CFR 944.3(c). 

Under the rule, the Finance Board 
selects approximately one-eighth of the 
members in each Bank district for 
community support review each 
calendar quarter. 12 CFR 944.2(a). The 
Finance Board will not review an 
institution’s community support 
performance until it has been a Bank 
member for at least one year. Selection 
for review is not, nor should it be 
construed as, any indication of either 
the financial condition or the 
community support performance of the 
member. 

Each Bank member selected for 
review must complete a Community 
Support Statement and submit it to the 
Finance Board by the June 1, 2004 
deadline prescribed in this notice. 12 
CFR 944.2(b)(1)(ii) and (c). On or before 
April 30, 2004, each Bank will notify 
the members in its district that have 
been selected for the 2004–05 first 
quarter community support review 
cycle that they must complete and 
submit to the Finance Board by the 
deadline a Community Support 
Statement. 12 CFR 944.2(b)(2)(i). The 
member’s Bank will provide a blank 
Community Support Statement Form, 
which also is available on the Finance 
Board’s Web site: http://www.fhfb.gov. 
Upon request, the member’s Bank also 
will provide assistance in completing 
the Community Support Statement. 

The Finance Board has selected the 
following members for the 2004–05 first 
quarter community support review 
cycle:

Member City State 

Federal Home Loan Bank of Boston—District 1

Valley Bank .............................................................................................................. Bristol ..................................................... Connecticut 
The Canaan National Bank ..................................................................................... Canaan ................................................... Connecticut 
Bankers’ Bank Northeast ......................................................................................... Glastonbury ............................................ Connecticut 
Advest Bank and Trust Company ........................................................................... Hartford .................................................. Connecticut 
Litchfield Bancorp .................................................................................................... Litchfield ................................................. Connecticut 
The Milford Bank ..................................................................................................... Milford .................................................... Connecticut 
Connex Credit Union ............................................................................................... New Haven ............................................ Connecticut 
NewMil Bank ............................................................................................................ New Milford ............................................ Connecticut 
Prime Bank .............................................................................................................. Orange ................................................... Connecticut 
Nutmeg State Federal Credit Union ........................................................................ Rocky Hill ............................................... Connecticut 
National Iron Bank ................................................................................................... Salisbury ................................................ Connecticut 
The First National Bank of Suffield ......................................................................... Suffield ................................................... Connecticut 
Savings Institute ...................................................................................................... Willimantic .............................................. Connecticut 
Mechanics Savings Bank ........................................................................................ Auburn .................................................... Maine 
Pepperell Bank & Trust ........................................................................................... Biddeford ................................................ Maine 
Franklin-Somerset Federal Credit Union ................................................................. Farmington ............................................. Maine 
Oxford Federal Credit Union ................................................................................... Mexico .................................................... Maine 
Penobscot Federal Credit Union ............................................................................. Old Town ................................................ Maine 
Adams Co-operative Bank ...................................................................................... Adams .................................................... Massachusetts 
Beverly Cooperative Bank ....................................................................................... Beverly ................................................... Massachusetts 
Wainwright Bank & Trust Company ........................................................................ Boston .................................................... Massachusetts 
Brookline Cooperative Bank .................................................................................... Brookline ................................................ Massachusetts 
Chelsea-Provident Co-operative Bank .................................................................... Chelsea .................................................. Massachusetts 
East Bridgewater Savings Bank .............................................................................. East Bridgewater .................................... Massachusetts 
Southern Massachusetts Credit Union .................................................................... Fairhaven ............................................... Massachusetts 
Fall River Five Cents Savings Bank ....................................................................... Fall River ................................................ Massachusetts 
The First National Bank of Ipswich ......................................................................... Ipswich ................................................... Massachusetts 
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Member City State 

Lowell Five Cents Savings Bank ............................................................................. Lowell ..................................................... Massachusetts 
Marlborough Co-Operative Bank ............................................................................. Marlborough ........................................... Massachusetts 
Century Bank & Trust Company ............................................................................. Medford .................................................. Massachusetts 
The Needham Co-operative Bank ........................................................................... Needham ................................................ Massachusetts 
Hoosac Bank ........................................................................................................... North Adams .......................................... Massachusetts 
North Brookfield Savings Bank ............................................................................... North Brookfield ..................................... Massachusetts 
Easton Cooperative Bank ........................................................................................ North Easton .......................................... Massachusetts 
Cape Cod Five Cents Savings Bank ...................................................................... Orleans ................................................... Massachusetts 
East Boston Savings Bank ...................................................................................... Peabody ................................................. Massachusetts 
Rockland Trust Company ........................................................................................ Rockland ................................................ Massachusetts 
Sharon Credit Union ................................................................................................ Sharon .................................................... Massachusetts 
Cape Cod Bank and Trust Company, N.A .............................................................. South Yarmouth ..................................... Massachusetts 
Chart Bank, A Cooperative Bank ............................................................................ Waltham ................................................. Massachusetts 
Westbank ................................................................................................................. West Springfield ..................................... Massachusetts 
UniBank For Savings ............................................................................................... Whitinsville ............................................. Massachusetts 
Williamstown Savings Bank .................................................................................... Williamstown .......................................... Massachusetts 
Commonwealth National Bank ................................................................................ Worcester ............................................... Massachusetts 
St. Mary’s Bank ....................................................................................................... Manchester ............................................ New Hampshire 
Community Guaranty Savings Bank ....................................................................... Plymouth ................................................ New Hampshire 
Community Bank & Trust Company ........................................................................ Wolfeboro ............................................... New Hampshire 
Coventry Credit Union ............................................................................................. Coventry ................................................. Rhode Island 
Domestic Bank, FSB ............................................................................................... Cranston ................................................. Rhode Island 
Union Federal Savings Bank ................................................................................... North Providence ................................... Rhode Island 
Bank Rhode Island .................................................................................................. Providence ............................................. Rhode Island 
Rhode Island State Employees Credit Union ......................................................... Providence ............................................. Rhode Island  
Home Loan and Investment Bank, FSB ................................................................. Warwick .................................................. Rhode Island  

Federal Home Loan Bank of New York—District 2

Yardville National Bank ........................................................................................... Hamilton Turnpike .................................. New Jersey 
The Provident Bank ................................................................................................. Jersey City ............................................. New Jersey 
Morgan Stanley Trust .............................................................................................. Jersey City ............................................. New Jersey 
Hudson United Bank ............................................................................................... Mahwah .................................................. New Jersey 
Two River Community Bank .................................................................................... Middletown ............................................. New Jersey 
Atlantic Stewardship Bank ....................................................................................... Midland Park .......................................... New Jersey 
First Morris Bank and Trust ..................................................................................... Morristown .............................................. New Jersey 
Red Oak Bank ......................................................................................................... Morristown .............................................. New Jersey 
City National Bank of New Jersey .......................................................................... Newark ................................................... New Jersey 
Bergen Commercial Bank ....................................................................................... Paramus ................................................. New Jersey 
Mon-Oc Federal Credit Union ................................................................................. Toms River ............................................. New Jersey 
Paragon Federal Credit Union ................................................................................ Washington ............................................ New Jersey 
First Washington State Bank ................................................................................... Windsor .................................................. New Jersey 
The Bank ................................................................................................................. Woodbury ............................................... New Jersey 
Greater Buffalo Savings Bank ................................................................................. Buffalo .................................................... New York 
The Canandaigua National Bank and Trust Company ........................................... Canandaigua .......................................... New York 
Chemung Canal Trust Company ............................................................................. Elmira ..................................................... New York 
National Bank of New York City .............................................................................. Flushing .................................................. New York 
Hudson River Bank & Trust Company .................................................................... Hudson ................................................... New York 
Long Island Commercial Bank ................................................................................ Islandia ................................................... New York 
CFCU Credit Union ................................................................................................. Ithaca ..................................................... New York 
Alternatives Federal Credit Union ........................................................................... Ithaca ..................................................... New York 
First National Bank of Jeffersonville ........................................................................ Jeffersonville .......................................... New York 
Rondout Savings Bank ............................................................................................ Kingston ................................................. New York 
First Niagara Bank ................................................................................................... Lockport ................................................. New York 
State Bank of Long Island ....................................................................................... New Hyde Park ...................................... New York 
Country Bank ........................................................................................................... New York ............................................... New York 
Eastbank, N.A .......................................................................................................... New York ............................................... New York 
Alpine Capital Bank ................................................................................................. New York ............................................... New York 
PathFinder Bank ...................................................................................................... Oswego .................................................. New York 
Rhinebeck Savings Bank ........................................................................................ Poughkeepsie ........................................ New York 
ESL Federal Credit Union ....................................................................................... Rochester ............................................... New York 
Tioga State Bank ..................................................................................................... Spencer .................................................. New York 
Tupper Lake National Bank ..................................................................................... Tupper Lake ........................................... New York 
The Warwick Savings Bank .................................................................................... Warwick .................................................. New York 
New York Community Bank .................................................................................... Westbury ................................................ New York 
Banco Santander PR ............................................................................................... San Juan ................................................ Puerto Rico 

Federal Home Loan Bank of Pittsburgh—District 3 

GMAC Bank ............................................................................................................. Greenville ............................................... Delaware 
County Bank ............................................................................................................ Rehoboth Beach .................................... Delaware 
Citizens Bank ........................................................................................................... Wilmington ............................................. Delaware 
Chelten Hills Savings Bank ..................................................................................... Abington ................................................. Pennsylvania 
Kishacoquillas Valley National Bank ....................................................................... Belleville ................................................. Pennsylvania 
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Member City State 

Embassy Bank for the Lehigh Valley ...................................................................... Bethlehem .............................................. Pennsylvania 
County National Bank .............................................................................................. Clearfield ................................................ Pennsylvania 
Citizens Trust Company .......................................................................................... Coudersport ........................................... Pennsylvania 
Downington National Bank ...................................................................................... Downington ............................................ Pennsylvania 
Farmers National Bank of Emlenton ....................................................................... Emlenton ................................................ Pennsylvania 
First American Bank of PA ...................................................................................... Everett .................................................... Pennsylvania 
Harleysville Savings Bank ....................................................................................... Harleysville ............................................. Pennsylvania 
First National Bank of Pennsylvania ....................................................................... Hermitage ............................................... Pennsylvania 
Wayne Bank ............................................................................................................ Honesdale .............................................. Pennsylvania 
The Honesdale National Bank ................................................................................ Honesdale .............................................. Pennsylvania 
AmeriServe Financial Bank ..................................................................................... Johnstown .............................................. Pennsylvania 
First CornerStone Bank ........................................................................................... King of Prussia ....................................... Pennsylvania 
American Home Bank, NA ...................................................................................... Lancaster ............................................... Pennsylvania 
Lebanon Valley Farmers Bank ................................................................................ Lebanon ................................................. Pennsylvania 
Luzerne National Bank ............................................................................................ Luzerne .................................................. Pennsylvania 
Marion Center National Bank .................................................................................. Marion Center ........................................ Pennsylvania 
First National Bank & Trust Co. of Newtown .......................................................... Newtown ................................................ Pennsylvania 
Old Forge Bank ....................................................................................................... Old Forge ............................................... Pennsylvania 
Northwood Savings Bank ........................................................................................ Philadelphia ............................................ Pennsylvania 
The First National Bank of Port Allegany ................................................................ Port Allegany .......................................... Pennsylvania 
Community First Bank, N.A ..................................................................................... Reynoldsville .......................................... Pennsylvania 
Farmers Building & Savings Bank .......................................................................... Rochester ............................................... Pennsylvania 
Hamlin Bank and Trust Company ........................................................................... Smethport ............................................... Pennsylvania 
Quaint Oak Savings Bank ....................................................................................... Southampton .......................................... Pennsylvania 
Earthstar Bank ......................................................................................................... Southampton .......................................... Pennsylvania 
TruMark Financial Credit Union .............................................................................. Trevose .................................................. Pennsylvania 
Eagle National Bank ................................................................................................ Upper Darby ........................................... Pennsylvania 
Bruceton Bank ......................................................................................................... Bruceton Mills ........................................ West Virginia 
Mountain Valley Bank, N.A ..................................................................................... Elkins ...................................................... West Virginia 
Calhoun County Bank, Inc ...................................................................................... Grantsville .............................................. West Virginia 
Harrison County Bank ............................................................................................. Lost Creek .............................................. West Virginia 
Grant County Bank .................................................................................................. Petersburg .............................................. West Virginia 
Citizens First Bank, Inc ........................................................................................... Ravenswood .......................................... West Virginia 
Union Bank, Inc ....................................................................................................... Sistersville .............................................. West Virginia 
First National Bank of St. Mary’s ............................................................................ St. Marys ................................................ West Virginia 
The Terra Alta Bank ................................................................................................ Terra Alta ............................................... West Virgnia 
West Union Bank ..................................................................................................... West Union ............................................ West Virginia 
Main Street Bank Corporation ................................................................................. Wheeling ................................................ West Virginia 

Federal Home Loan Bank of Atlanta—District 4 

Peoples Bank of Greensboro .................................................................................. Greensboro ............................................ Alabama 
Vision Bank .............................................................................................................. Gulf Shores ............................................ Alabama 
Redstone Federal Credit Union ............................................................................... Huntsville ................................................ Alabama 
Corporate America Credit Union ............................................................................. Irondale .................................................. Alabama 
Capital Bank ............................................................................................................ Montgomery ........................................... Alabama 
Cheaha Bank ........................................................................................................... Oxford .................................................... Alabama 
The Commercial Bank of Ozark .............................................................................. Ozark ...................................................... Alabama 
Metro Bank .............................................................................................................. Pell City .................................................. Alabama 
CB&T Bank of Russell County ................................................................................ Phenix City ............................................. Alabama 
Citizens Bank & Savings Company ........................................................................ Russellville ............................................. Alabama 
Alabama Trust Bank, NA ......................................................................................... Sylacauga .............................................. Alabama 
Bay Bank ................................................................................................................. Theodore ................................................ Alabama 
Tuscaloosa Federal Family Credit Union ................................................................ Tuscaloosa ............................................. Alabama 
The Bank of Tuscaloosa ......................................................................................... Tuscaloosa ............................................. Alabama 
The Farmers & Merchants Bank ............................................................................. Waterloo ................................................. Alabama 
The Citizens Bank of Winfield ................................................................................. Winfield .................................................. Alabama 
Adams National Bank .............................................................................................. Washington ............................................ D.C. 
1st National Bank & Trust ....................................................................................... Bradenton ............................................... Florida 
Gold Bank ................................................................................................................ Bradenton ............................................... Florida 
The Hernando County Bank .................................................................................... Brooksville .............................................. Florida 
Drummond Community Bank .................................................................................. Chiefland ................................................ Florida 
The International Bank ............................................................................................ Coral Gables .......................................... Florida 
Crystal River Bank ................................................................................................... Crystal River .......................................... Florida 
First National Bank of Pasco ................................................................................... Dade City ............................................... Florida 
1st National Bank of South Florida ......................................................................... Homestead ............................................. Florida 
Community Bank of Florida ..................................................................................... Homestead ............................................. Florida 
Marine Bank of the Florida Keys ............................................................................. Marathon ................................................ Florida 
Security Bank, N.A. ................................................................................................. Margate .................................................. Florida 
Fidelity Bank of Florida ............................................................................................ Merritt Island .......................................... Florida 
Coconut Grove Bank ............................................................................................... Miami ...................................................... Florida 
Peoples National Bank ............................................................................................ Niceville .................................................. Florida 
Independent National Bank ..................................................................................... Ocala ...................................................... Florida 
Enterprise National Bank of Palm Beach ................................................................ Palm Beach Gardens ............................. Florida 
First State Bank ....................................................................................................... Sarasota ................................................. Florida 
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Member City State 

Prosperity Bank of St. Augustine ............................................................................ St. Augustine .......................................... Florida 
Republic Bank ......................................................................................................... St. Petersburg ........................................ Florida 
United Bank and Trust Company ............................................................................ St. Petersburg ........................................ Florida 
Premier Bank ........................................................................................................... Tallahassee ............................................ Florida 
Guaranty National Bank of Tallahassee ................................................................. Tallahassee ............................................ Florida 
Tri-County Bank ....................................................................................................... Trenton ................................................... Florida 
First National Bank of Wauchula ............................................................................. Wauchula ............................................... Florida 
BankFirst .................................................................................................................. Winter Park ............................................ Florida 
Adel Banking Company ........................................................................................... Adel ........................................................ Georgia 
Heritage Bank of the South ..................................................................................... Albany .................................................... Georgia 
Alma Exchange Bank and Trust ............................................................................. Alma ....................................................... Georgia 
FNB South ............................................................................................................... Alma ....................................................... Georgia 
NetBank ................................................................................................................... Alpharetta ............................................... Georgia 
Citizens Bank of Americus ...................................................................................... Americus ................................................ Georgia 
Athens First Bank and Trust Company ................................................................... Athens .................................................... Georgia 
Omni National Bank ................................................................................................ Atlanta .................................................... Georgia 
The Bankers Bank ................................................................................................... Atlanta .................................................... Georgia 
Fidelity Bank ............................................................................................................ Atlanta .................................................... Georgia 
Cairo Banking Company ......................................................................................... Cairo ....................................................... Georgia 
Georgia Bank and Trust .......................................................................................... Calhoun .................................................. Georgia 
Rabun County Bank ................................................................................................ Clayton ................................................... Georgia 
nbank ....................................................................................................................... Commerce .............................................. Georgia 
Community Bank and Trust ..................................................................................... Cornelia .................................................. Georgia 
Merchants and Farmers Bank ................................................................................. Donalsonville .......................................... Georgia 
Bank of Dudley ........................................................................................................ Dudley .................................................... Georgia 
Citizens Bank and Trust Company ......................................................................... Eastman ................................................. Georgia 
First National Bank of Griffin ................................................................................... Griffin ...................................................... Georgia 
McIntosh State Bank ............................................................................................... Jackson .................................................. Georgia 
The First National Bank ........................................................................................... Louisville ................................................ Georgia 
Bank of Madison ...................................................................................................... Madison .................................................. Georgia 
Exchange Bank ....................................................................................................... Milledgeville ............................................ Georgia 
Bank of Monticello ................................................................................................... Monticello ............................................... Georgia 
American Banking Company ................................................................................... Moultrie .................................................. Georgia 
Heritage Community Bank ...................................................................................... Quitman .................................................. Georgia 
The Tattnall Bank .................................................................................................... Reidsville ................................................ Georgia 
Bryan Bank and Trust ............................................................................................. Richmond Hill ......................................... Georgia 
Northwest Georgia Bank ......................................................................................... Ringgold ................................................. Georgia 
Rossville Bank ......................................................................................................... Rossville ................................................. Georgia 
West Central Georgia Bank .................................................................................... Thomaston ............................................. Georgia 
First Cherokee State Bank ...................................................................................... Woodstock ............................................. Georgia 
Carrollton Bank ........................................................................................................ Baltimore ................................................ Maryland 
FBR National Bank & Trust ..................................................................................... Bethesda ................................................ Maryland 
Frederick County Bank ............................................................................................ Frederick ................................................ Maryland 
Glen Burnie Mutual Savings Bank .......................................................................... Glen Burnie ............................................ Maryland 
Hebron Savings Bank .............................................................................................. Hebron ................................................... Maryland 
Washington Telephone Federal Credit Union ......................................................... Kensington ............................................. Maryland 
First Financial of Maryland FCU ............................................................................. Lutherville ............................................... Maryland 
Bay National Bank ................................................................................................... Lutherville ............................................... Maryland 
Regal Bank & Trust ................................................................................................. Owings Mills ........................................... Maryland 
The Queenstown Bank of Maryland ........................................................................ Queenstown ........................................... Maryland 
Blue Ridge Savings Bank, Inc. ................................................................................ Asheville ................................................. North Carolina 
Harrington Bank, FSB ............................................................................................. Chapel Hill .............................................. North Carolina 
Cardinal State Bank ................................................................................................ Durham .................................................. North Carolina 
Yadkin Valley Bank and Trust Company ................................................................ Elkin ....................................................... North Carolina 
The Fidelity Bank ..................................................................................................... Fuquay-Varina ........................................ North Carolina 
Bank of Granite ....................................................................................................... Granite Falls ........................................... North Carolina 
First Carolina Corporate Credit Union ..................................................................... Greensboro ............................................ North Carolina 
Parkway Bank .......................................................................................................... Lenoir ..................................................... North Carolina 
BB & T of NC .......................................................................................................... Lumberton .............................................. North Carolina 
Sound Banking Company ........................................................................................ Morehead City ........................................ North Carolina 
Morganton Federal Savings & Loan Association .................................................... Morganton .............................................. North Carolina 
Peoples Bank .......................................................................................................... Newton ................................................... North Carolina 
FNB Southeast ........................................................................................................ Reidsville ................................................ North Carolina 
First Carolina State Bank ........................................................................................ Rocky Mount .......................................... North Carolina 
Wake Forest Federal S&L Association ................................................................... Wake Forest ........................................... North Carolina 
Islands Community Bank, NA ................................................................................. Beaufort .................................................. South Carolina 
The Bank of Camden .............................................................................................. Camden .................................................. South Carolina 
First Federal Savings and Loan Association .......................................................... Charleston .............................................. South Carolina 
Crescent Bank ......................................................................................................... Charleston .............................................. South Carolina 
South Carolina State Credit Union .......................................................................... Columbia ................................................ South Carolina 
Greenville First Bank, N.A. ...................................................................................... Greenville ............................................... South Carolina 
Horry County State Bank ........................................................................................ Loris ....................................................... South Carolina 
Orangeburg National Bank ...................................................................................... Orangeburg ............................................ South Carolina 
Virginia National Bank ............................................................................................. Charlottesville ......................................... Virginia 
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Member City State 

Bank of Hampton Roads ......................................................................................... Chesapeake ........................................... Virginia 
The Old Point National Bank of Phoebus ............................................................... Hampton ................................................. Virginia 
The Grayson National Bank .................................................................................... Independence ........................................ Virginia 
Chesapeake Bank ................................................................................................... Kilmarnock ............................................. Virginia 
Central Virginia Federal Credit Union ..................................................................... Lynchburg .............................................. Virginia 
Smith River Community Bank, NA .......................................................................... Martinsville ............................................. Virginia 
1st Service Bank ..................................................................................................... McLean .................................................. Virginia 
Hanover Bank .......................................................................................................... Mechanicsville ........................................ Virginia 
Southern Community Bank & Trust ........................................................................ Midlothian ............................................... Virginia 
Newport News Shipbuilding Employees Credit Union, Inc ..................................... Newport News ........................................ Virginia 
Central Virginia Bank ............................................................................................... Powhaton ............................................... Virginia 
The Bank of Richmond, NA .................................................................................... Richmond ............................................... Virginia 
Virginia Credit Union, Inc ........................................................................................ Richmond ............................................... Virginia 
Member One Federal Credit Union ......................................................................... Roanoke ................................................. Virginia 
Tech Federal Credit Union ...................................................................................... Roanoke ................................................. Virginia 
Community Bank of Northern Virginia ..................................................................... Sterling ................................................... Virginia 
Bank@Lantec .......................................................................................................... Virginia Beach ........................................ Virginia 
Citizens and Farmers Bank ..................................................................................... West Point .............................................. Virginia 

Federal Home Loan Bank of Cincinnati—District 5 

Citizens Deposit Bank of Arlington, Inc. .................................................................. Arlington ................................................. Kentucky 
Classic Bank Corporation ........................................................................................ Ashland .................................................. Kentucky 
Peoples Bank & Trust Company of Madison County ............................................. Berea ...................................................... Kentucky 
Citizens Bank ........................................................................................................... Brodhead ................................................ Kentucky 
Deposit Bank of Carlisle .......................................................................................... Carlisle ................................................... Kentucky 
King Southern Bank ................................................................................................ Chaplin ................................................... Kentucky 
Tri-County National Bank ........................................................................................ Corbin ..................................................... Kentucky 
The Farmers National Bank of Danville .................................................................. Danville .................................................. Kentucky 
Dixon Bank .............................................................................................................. Dixon ...................................................... Kentucky 
First Citizens Bank .................................................................................................. Elizabethtown ......................................... Kentucky 
American Founders Bank, Inc. ................................................................................ Frankfort ................................................. Kentucky 
Farmers Bank & Capital Trust Company, Inc. ........................................................ Frankfort ................................................. Kentucky 
Franklin Bank & Trust Company ............................................................................. Franklin .................................................. Kentucky 
Fort Knox Federal Credit Union .............................................................................. Ft. Knox .................................................. Kentucky 
First National Bank and Trust Company ................................................................. Georgetown ............................................ Kentucky 
The Farmers Bank and Trust Company ................................................................. Georgetown ............................................ Kentucky 
Henderson National Bank ....................................................................................... Henderson .............................................. Kentucky 
United Southern Bank ............................................................................................. Hopkinsville ............................................ Kentucky 
Kentucky Banking Centers, Inc. .............................................................................. Horse Cave ............................................ Kentucky 
Century Bank of Kentucky ....................................................................................... Lawrenceburg ........................................ Kentucky 
First Federal Bank ................................................................................................... Lexington ................................................ Kentucky 
Kentucky Telco Federal Credit Union ..................................................................... Louisville ................................................ Kentucky 
Members First Federal Credit Union ....................................................................... Louisville ................................................ Kentucky 
Republic Bank and Trust Company ........................................................................ Louisville ................................................ Kentucky 
The First National Bank of Mayfield ........................................................................ Mayfield .................................................. Kentucky 
Jackson County Bank .............................................................................................. McKee .................................................... Kentucky 
The Farmers Bank of Milton .................................................................................... Milton ...................................................... Kentucky 
Morehead National Bank ......................................................................................... Morehead ............................................... Kentucky 
Peoples Bank & Trust Company ............................................................................. Owenton ................................................. Kentucky 
Springfield State Bank ............................................................................................. Springfield .............................................. Kentucky 
South Central Bank ................................................................................................. Tompkinsville ......................................... Kentucky 
Citizens Deposit Bank & Trust ................................................................................ Vanceburg .............................................. Kentucky 
East Kentucky Employees Federal Credit Union .................................................... Winchester ............................................. Kentucky 
The Apple Creek Banking Company ....................................................................... Apple Creek ........................................... Ohio 
Sharefax Credit Union, Inc. ..................................................................................... Batavia ................................................... Ohio 
The First National Bank of Bellevue ....................................................................... Bellevue ................................................. Ohio 
Monitor Bank ........................................................................................................... Big Prairie .............................................. Ohio 
Community First Bank and Trust ............................................................................ Celina ..................................................... Ohio 
Cottage Savings Bank ............................................................................................. Cincinnati ............................................... Ohio 
The Clyde Savings Bank Company ........................................................................ Clyde ...................................................... Ohio 
KEMBA Financial Credit Union, Inc. ....................................................................... Columbus ............................................... Ohio 
The Huntington National Bank ................................................................................ Columbus ............................................... Ohio 
The Community Bank .............................................................................................. Crooksville .............................................. Ohio 
Citizens National Bank of Southwestern ................................................................. Dayton .................................................... Ohio 
First Federal Savings Bank of Dover ...................................................................... Dover ...................................................... Ohio 
Dover-Phila Federal Credit Union ........................................................................... Dover ...................................................... Ohio 
1st National Community Bank ................................................................................. East Liverpool ........................................ Ohio 
The Bankers Guarantee Title & Trust Company .................................................... Fairlawn .................................................. Ohio 
The Peoples Bank Inc. ............................................................................................ Gambier ................................................. Ohio 
The Genoa Banking Company ................................................................................ Genoa .................................................... Ohio 
The Richland Trust Company ................................................................................. Mansfield ................................................ Ohio 
The Metamora State Bank ...................................................................................... Metamora ............................................... Ohio 
Consumers National Bank ....................................................................................... Minerva .................................................. Ohio 
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The Henry County Bank .......................................................................................... Napoleon ................................................ Ohio 
Home FS&LA of Niles ............................................................................................. Niles ....................................................... Ohio 
Community One Credit Union of Ohio .................................................................... North Canton .......................................... Ohio 
The Osgood State Bank .......................................................................................... Osgood ................................................... Ohio 
The Ottoville Bank Company .................................................................................. Ottoville .................................................. Ohio 
Somerville National Bank ........................................................................................ Somerville .............................................. Ohio 
Erie Shores Credit Union, Inc. ................................................................................ Toledo .................................................... Ohio 
Champaign National Bank and Trust ...................................................................... Urbana ................................................... Ohio 
FSG Bank, NA ......................................................................................................... Chattanooga ........................................... Tennessee 
Bank of Cleveland ................................................................................................... Cleveland ............................................... Tennessee 
Citizens Tri-County Bank ......................................................................................... Dunlap .................................................... Tennessee 
Citizens Bank ........................................................................................................... Elizabethton ........................................... Tennessee 
Erwin National Bank ................................................................................................ Erwin ...................................................... Tennessee 
Andrew Johnson Bank ............................................................................................ Greeneville ............................................. Tennessee 
MemphisFirst Community Bank .............................................................................. Memphis ................................................. Tennessee 
Union Planters Bank of the Lakeway Area ............................................................. Morristown .............................................. Tennessee 
Bank of the South .................................................................................................... Mount Juliet ............................................ Tennessee 
PrimeTrust Bank ...................................................................................................... Nashville ................................................. Tennessee 
Insurors Bank of Tennessee ................................................................................... Nashville ................................................. Tennessee 
The Bank of Nashville ............................................................................................. Nashville ................................................. Tennessee 
Capital Bank & Trust Company ............................................................................... Nashville ................................................. Tennessee 
The Oakland Deposit Bank ..................................................................................... Oakland .................................................. Tennessee 
Farmers Bank .......................................................................................................... Parsons .................................................. Tennessee 
First National Bank of Pulaski ................................................................................. Pulaski .................................................... Tennessee 
Mountain National Bank .......................................................................................... Sevierville ............................................... Tennessee 
First Century Bank ................................................................................................... Tazewell ................................................. Tennessee 

Federal Home Loan Bank of Indianapolis—District 6 

Community State Bank ............................................................................................ Avilla ....................................................... Indiana 
Bath State Bank ...................................................................................................... Bath ........................................................ Indiana 
First Bank of Berne ................................................................................................. Berne ...................................................... Indiana 
Monroe Bank ........................................................................................................... Bloomington ........................................... Indiana 
United Commerce Bank .......................................................................................... Bloomington ........................................... Indiana 
The Farmers and Merchants Bank ......................................................................... Boswell ................................................... Indiana 
Community State Bank ............................................................................................ Brook ...................................................... Indiana 
The Farmer State Bank ........................................................................................... Brookston ............................................... Indiana 
People’s Trust Company ......................................................................................... Brookville ................................................ Indiana 
Republic Bank & Trust Company of Indiana ........................................................... Clarksville ............................................... Indiana 
Irwin Union Bank ..................................................................................................... Columbus ............................................... Indiana 
The Fountain Trust Company ................................................................................. Covington ............................................... Indiana 
DeMotte State Bank ................................................................................................ DeMotte .................................................. Indiana 
Elkhart Community Bank ......................................................................................... Elkhart .................................................... Indiana 
The Peoples State Bank ......................................................................................... Ellettsville ............................................... Indiana 
Bank of Evansville, National Association ................................................................ Evansville ............................................... Indiana 
Integra Bank ............................................................................................................ Evansville ............................................... Indiana 
The Citizens Exchange Bank .................................................................................. Fairmount ............................................... Indiana 
Michigan Heritage Bank .......................................................................................... Farmington Hills ..................................... Indiana 
Bank of Geneva ....................................................................................................... Geneva ................................................... Indiana 
Goshen Community Bank ....................................................................................... Goshen ................................................... Indiana 
Mercantile National Bank of Indiana ....................................................................... Hammond ............................................... Indiana 
Bippus State Bank ................................................................................................... Huntington .............................................. Indiana 
First Internet Bank of Indiana .................................................................................. Indianapolis ............................................ Indiana 
Salin Bank & Trust Company .................................................................................. Indianapolis ............................................ Indiana 
National City Bank of Indiana .................................................................................. Indianapolis ............................................ Indiana 
The National Bank of Indianapolis .......................................................................... Indianapolis ............................................ Indiana 
Kentland Bank ......................................................................................................... Kentland ................................................. Indiana 
Solidarity Community Federal Credit Union ............................................................ Kokomo .................................................. Indiana 
Lafayette Community Bank ..................................................................................... Lafayette ................................................ Indiana 
The Lafayette Life Insurance Company .................................................................. Lafayette ................................................ Indiana 
Farmers State Bank ................................................................................................ Lanesville ............................................... Indiana 
American State Bank ............................................................................................... Lawrenceburg ........................................ Indiana 
Peoples Trust Company .......................................................................................... Linton ..................................................... Indiana 
State Bank of Lizton ................................................................................................ Lizton ...................................................... Indiana 
Citizens Bank ........................................................................................................... Mooresville ............................................. Indiana 
Ball State Federal Credit Union .............................................................................. Muncie .................................................... Indiana 
The Napoleon State Bank ....................................................................................... Napoleon ................................................ Indiana 
Hometown National Bank ........................................................................................ New Albany ............................................ Indiana 
Independence Bank ................................................................................................. New Albany ............................................ Indiana 
Indiana Lawrence Bank ........................................................................................... North Manchester .................................. Indiana 
Union Bank & Trust Company ................................................................................ North Vernon .......................................... Indiana 
First National Bank .................................................................................................. Portland .................................................. Indiana 
The Morris Plan Company of Terre Haute, Inc. ...................................................... Terre Haute ............................................ Indiana 
Home National Bank of Thorntown ......................................................................... Thorntown .............................................. Indiana 
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Lake City Bank ........................................................................................................ Warsaw .................................................. Indiana 
Alden State Bank ..................................................................................................... Alden ...................................................... Michigan 
Midwest Financial Credit Union ............................................................................... Ann Arbor ............................................... Michigan 
Northstar Bank ......................................................................................................... Bad Axe ................................................. Michigan 
Macomb Schools and Government Credit Union ................................................... Clinton Township ................................... Michigan 
Home Federal Savings Bank .................................................................................. Detroit ..................................................... Michigan 
First National Bank of America ............................................................................... East Lansing .......................................... Michigan 
The State Bank of Fenton ....................................................................................... Fenton .................................................... Michigan 
Dort Federal Credit Union ....................................................................................... Flint ........................................................ Michigan 
West Michigan National Bank & Trust Company .................................................... Frankfort ................................................. Michigan 
First Bank, Upper Michigan ..................................................................................... Gladstone ............................................... Michigan 
United Bank of Michigan ......................................................................................... Grand Rapids ......................................... Michigan 
Educational Community Credit Union ..................................................................... Kalamazoo ............................................. Michigan 
Keystone Community Bank ..................................................................................... Kalamazoo ............................................. Michigan 
Communications Services Credit Union .................................................................. Lansing ................................................... Michigan 
Lansing Automakers Federal Credit Union ............................................................. Lansing ................................................... Michigan 
Chemical Bank & Trust Company ........................................................................... Midland ................................................... Michigan 
Farmers State Bank of Munith ................................................................................ Munith .................................................... Michigan 
Muskegon Commerce Bank .................................................................................... Muskegon ............................................... Michigan 
First General Credit Union ...................................................................................... Muskegon ............................................... Michigan 
Royal Oakland Community Credit Union ................................................................ Royal Oak .............................................. Michigan 
Chemical Bank Montcalm ........................................................................................ Stanton ................................................... Michigan 
BestSource Credit Union ......................................................................................... Waterford ............................................... Michigan 

Federal Home Loan Bank of Chicago—District 7 

Anchor State Bank .................................................................................................. Anchor .................................................... Illinois 
State Bank of Auburn .............................................................................................. Auburn .................................................... Illinois 
First State Bank of Beardstown .............................................................................. Beardstown ............................................ Illinois 
Germantown Trust and Savings Bank .................................................................... Breese .................................................... Illinois 
The Bank of Carbondale ......................................................................................... Carbondale ............................................. Illinois 
Highland Community Bank ...................................................................................... Chicago .................................................. Illinois 
Home State Bank/National Association .................................................................. Crystal Lake ........................................... Illinois 
Farmers State Bank of Danforth ............................................................................. Danforth ................................................. Illinois 
Durand State Bank .................................................................................................. Durand ................................................... Illinois 
First Community Bank ............................................................................................. Elgin ....................................................... Illinois 
Standard Bank and Trust Company ........................................................................ Evergreen Park ...................................... Illinois 
First Eagle National Bank ........................................................................................ Hanover Park ......................................... Illinois 
Bank of Calhoun County ......................................................................................... Hardin ..................................................... Illinois 
The First National Bank of Lacon ........................................................................... Lacon ..................................................... Illinois 
The Farmers Bank of Liberty .................................................................................. Liberty .................................................... Illinois 
Banterra Bank .......................................................................................................... Marion .................................................... Illinois 
Maroa Forsyth Community Bank ............................................................................. Maroa ..................................................... Illinois 
First Mid-Illinois Bank & Trust ................................................................................. Mattoon .................................................. Illinois 
First State Bank ....................................................................................................... Mendota ................................................. Illinois 
Citizens State Bank of Milford ................................................................................. Milford .................................................... Illinois 
BankOrion ................................................................................................................ Orion ...................................................... Illinois 
The Citizens National Bank of Paris ....................................................................... Paris ....................................................... Illinois 
South Side Trust & Savings Bank of Peoria ........................................................... Peoria ..................................................... Illinois 
Bank of Pontiac ....................................................................................................... Pontiac ................................................... Illinois 
Princeville State Bank ............................................................................................. Princeville ............................................... Illinois 
The Farmers National Bank of Prophetstown ......................................................... Prophetstown ......................................... Illinois 
Lakeland Community Bank ..................................................................................... Round Lake Heights .............................. Illinois 
Marion County Savings Bank .................................................................................. Salem ..................................................... Illinois 
Bank of Springfield .................................................................................................. Springfield .............................................. Illinois 
First Community State Bank ................................................................................... Staunton ................................................. Illinois 
First National Bank in Taylorville ............................................................................. Taylorville ............................................... Illinois 
First National Bank of Waterloo .............................................................................. Waterloo ................................................. Illinois 
Williamsville State Bank & Trust ............................................................................. Williamsville ............................................ Illinois 
Hinsbrook Bank and Trust ....................................................................................... Willowbrook ............................................ Illinois 
Citizens Community Federal Credit Union .............................................................. Altoona ................................................... Wisconsin 
The Baraboo National Bank .................................................................................... Baraboo .................................................. Wisconsin 
Union Bank of Blair ................................................................................................. Blair ........................................................ Wisconsin 
Great Midwest Bank, S.S.B. .................................................................................... Brookfield ............................................... Wisconsin 
First National Bank of Eagle River .......................................................................... Eagle River ............................................ Wisconsin 
Royal Bank .............................................................................................................. Elroy ....................................................... Wisconsin 
Oak Bank ................................................................................................................. Fitchburg ................................................ Wisconsin 
State Bank of Florence ............................................................................................ Florence ................................................. Wisconsin 
Bank of Galesville .................................................................................................... Galesville ................................................ Wisconsin 
First National Bank of Hartford ................................................................................ Hartford .................................................. Wisconsin 
Blackhawk Credit Union .......................................................................................... Janesville ............................................... Wisconsin 
Bank of Kenosha ..................................................................................................... Kenosha ................................................. Wisconsin 
Coulee State Bank .................................................................................................. LaCrosse ................................................ Wisconsin 
Citizens State Bank of Loyal ................................................................................... Loyal ....................................................... Wisconsin 
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Bank of Luxemburg ................................................................................................. Luxemburg ............................................. Wisconsin 
First Business Bank ................................................................................................. Madison .................................................. Wisconsin 
CUNA Mutual Insurance Society ............................................................................. Madison .................................................. Wisconsin 
Columbia Savings and Loan Association ................................................................ Milwaukee .............................................. Wisconsin 
Citizens Bank of Mukwonago .................................................................................. Mukwonago ............................................ Wisconsin 
First State Bank ....................................................................................................... New London ........................................... Wisconsin 
S & C Bank .............................................................................................................. New Richmond ....................................... Wisconsin 
First Bank Financial Centre ..................................................................................... Oconomowoc ......................................... Wisconsin 
Farmers State Bank ................................................................................................ Ridgeland ............................................... Wisconsin 
River Valley State Bank .......................................................................................... Rothschild .............................................. Wisconsin 
River Bank ............................................................................................................... Stoddard ................................................. Wisconsin 
Community Bank ..................................................................................................... Superior .................................................. Wisconsin 
First National Bank of Viroqua ................................................................................ Viroqua ................................................... Wisconsin 
Waldo State Bank .................................................................................................... Waldo ..................................................... Wisconsin 
Farmers & Merchants State Bank ........................................................................... Waterloo ................................................. Wisconsin 
InvestorsBank .......................................................................................................... Waukesha .............................................. Wisconsin 
Waukesha State Bank ............................................................................................. Waukesha .............................................. Wisconsin 
The National Bank of Waupun ................................................................................ Waupun .................................................. Wisconsin 
Marathon Savings Bank .......................................................................................... Wausau .................................................. Wisconsin 
Bank North ............................................................................................................... Wausaukee ............................................ Wisconsin 
John O. Melby & Company Bank ............................................................................ Whitehall ................................................ Wisconsin 
Chippewa Valley Bank ............................................................................................ Winter ..................................................... Wisconsin 
Woodford State Bank .............................................................................................. Woodford ................................................ Wisconsin 

Federal Home Loan Bank of Des Moines—District 8 

City State Bank ........................................................................................................ Central City ............................................ Iowa 
Midwest Heritage Bank ........................................................................................... Chariton .................................................. Iowa 
Peoples Savings Bank ............................................................................................ Charles City ........................................... Iowa 
Great River Bank & Trust ........................................................................................ Davenport ............................................... Iowa 
Iowa State Bank ...................................................................................................... Des Moines ............................................ Iowa 
Lee County Bank & Trust, N.A. ............................................................................... Fort Madison .......................................... Iowa 
Grinnell State Bank ................................................................................................. Grinnell ................................................... Iowa 
Security State Bank ................................................................................................. Independence ........................................ Iowa 
Community First Bank ............................................................................................. Keosauqua ............................................. Iowa 
Pleasantville State Bank .......................................................................................... Pleasantville ........................................... Iowa 
First Federal Bank ................................................................................................... Sioux City ............................................... Iowa 
Northeast Security Bank .......................................................................................... Sumner ................................................... Iowa 
Farmers & Merchants Savings Bank ...................................................................... Waukon .................................................. Iowa 
Earlham Savings Bank ............................................................................................ West Des Moines ................................... Iowa 
Liberty Bank, FSB ................................................................................................... West Des Moines ................................... Iowa 
First Trust and Savings Bank .................................................................................. Wheatland .............................................. Iowa 
North American State Bank ..................................................................................... Belgrade ................................................. Minnesota 
Bremer Bank National Association .......................................................................... Brainerd .................................................. Minnesota 
First Security Bank—Canby .................................................................................... Canby ..................................................... Minnesota 
First National Bank of Chaska ................................................................................ Chaska ................................................... Minnesota 
Republic Bank, Inc. ................................................................................................. Duluth ..................................................... Minnesota 
Valley Bank-Dundas ................................................................................................ Dundas ................................................... Minnesota 
Bremer Bank, NA .................................................................................................... International Falls ................................... Minnesota 
Security State Bank of Lewiston ............................................................................. Lewiston ................................................. Minnesota 
Minnwest Bank Luverne .......................................................................................... Luverne .................................................. Minnesota 
Premier Bank ........................................................................................................... Maplewood ............................................. Minnesota 
Security State Bank of Marine ................................................................................ Marine on St. Croix ................................ Minnesota 
Bremer Bank, NA .................................................................................................... Marshall .................................................. Minnesota 
Franklin National Bank of Minneapolis .................................................................... Minneapolis ............................................ Minnesota 
Northeast Bank ........................................................................................................ Minneapolis ............................................ Minnesota 
First Minnetonka City Bank ..................................................................................... Minnetonka ............................................. Minnesota 
Minnwest Bank Central ........................................................................................... Montevideo ............................................. Minnesota 
Lake Region Bank ................................................................................................... New London ........................................... Minnesota 
United Community Bank .......................................................................................... Perham ................................................... Minnesota 
Farmers & Merchants State Bank ........................................................................... Pierz ....................................................... Minnesota 
Pine Island Bank ..................................................................................................... Pine Island ............................................. Minnesota 
First National Bank and Trust ................................................................................. Pipestone ............................................... Minnesota 
State Bank of Richmond ......................................................................................... Richmond ............................................... Minnesota 
Minnesota First Credit and Savings ........................................................................ Rochester ............................................... Minnesota 
Pine Country Bank .................................................................................................. Royalton ................................................. Minnesota 
Beacon Bank ........................................................................................................... Shorewood ............................................. Minnesota 
Bremer Bank National Association .......................................................................... South St. Paul ........................................ Minnesota 
Farmers & Merchants State Bank ........................................................................... Springfield .............................................. Minnesota 
Liberty Savings Bank, fsb ........................................................................................ St. Cloud ................................................ Minnesota 
Capital Bank ............................................................................................................ St. Paul .................................................. Minnesota 
First Integrity Bank, National Association ............................................................... Staples ................................................... Minnesota 
Central Bank ............................................................................................................ Stillwater ................................................. Minnesota 
Northern State Bank of Thief River Falls ................................................................ Thief River Falls ..................................... Minnesota 
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Community Bank Vernon Center ............................................................................ Vernon Center ........................................ Minnesota 
Paragon Bank .......................................................................................................... Wells ...................................................... Minnesota 
State Bank of Wheaton ........................................................................................... Wheaton ................................................. Minnesota 
Bremer Bank N.A. ................................................................................................... Willmar ................................................... Minnesota 
Winona National Bank ............................................................................................. Winona ................................................... Minnesota 
Bank of Advance ..................................................................................................... Advance ................................................. Missouri 
Alliant Bank .............................................................................................................. Boonville ................................................. Missouri 
Carroll County Savings and Loan Association ........................................................ Carrollton ................................................ Missouri 
Enterprise Bank ....................................................................................................... Clayton ................................................... Missouri 
First Midwest Bank of Dexter .................................................................................. Dexter ..................................................... Missouri 
Farmers & Merchants Bank of Hale ........................................................................ Hale ........................................................ Missouri 
Farmers & Commercial Bank .................................................................................. Holden .................................................... Missouri 
Midwest Independent Bank ..................................................................................... Jefferson City ......................................... Missouri 
The Exchange National Bank of Jefferson City ...................................................... Jefferson City ......................................... Missouri 
Bank Midwest, N.A. ................................................................................................. Kansas City ............................................ Missouri 
Union Bank .............................................................................................................. Kansas City ............................................ Missouri 
First Community Bank ............................................................................................. Knob Noster ........................................... Missouri 
First Community Bank, Missouri ............................................................................. Malden ................................................... Missouri 
Martinsburg Bank and Trust .................................................................................... Martinsburg ............................................ Missouri 
Central Bank of Lake of the Ozarks ........................................................................ Osage Beach ......................................... Missouri 
First Midwest Bank of Poplar Bluff .......................................................................... Poplar Bluff ............................................ Missouri 
Bank of Rothville ..................................................................................................... Rothville ................................................. Missouri 
St. Louis Postal Credit Union .................................................................................. St. Louis ................................................. Missouri 
Citizens National Bank of Greater St. Louis ........................................................... St. Louis ................................................. Missouri 
Anheuser-Busch Employees’ Credit Union ............................................................. St. Louis ................................................. Missouri 
Jefferson Bank and Trust Company ....................................................................... St. Louis ................................................. Missouri 
First Community National Bank ............................................................................... Steelville ................................................. Missouri 
American Sterling Bank ........................................................................................... Sugar Creek ........................................... Missouri 
Bank of Sullivan ....................................................................................................... Sullivan ................................................... Missouri 
First Midwest Bank of Carter County ...................................................................... Van Buren .............................................. Missouri 
Bank of Crocker ....................................................................................................... Waynesville ............................................ Missouri 
West Plains Bank & Trust Company ....................................................................... West Plains ............................................ Missouri 
Bank of Weston ....................................................................................................... Weston ................................................... Missouri 
Bank Center First .................................................................................................... Bismarck ................................................ North Dakota 
Bank of North Dakota .............................................................................................. Bismarck ................................................ North Dakota 
CountryBank, USA .................................................................................................. Cando ..................................................... North Dakota 
Security First Bank of North Dakota ....................................................................... Center .................................................... North Dakota 
Choice Financial Group ........................................................................................... Grafton ................................................... North Dakota 
First State Bank of Sharon ...................................................................................... Sharon .................................................... North Dakota 
American State Bank and Trust Co. of Williston .................................................... Williston .................................................. North Dakota 
First National Bank of Philip .................................................................................... Philip ...................................................... South Dakota 
First National Bank .................................................................................................. Pierre ...................................................... South Dakota  
The First National Bank in Sioux Falls .................................................................... Sioux Falls ............................................. South Dakota  

Federal Home Loan Bank of Dallas—District 9

Union Bank of Benton ............................................................................................. Benton .................................................... Arkansas 
First National Bank of Berryville .............................................................................. Berryville ................................................ Arkansas 
First National Bank of Izard County ........................................................................ Calico Rock ............................................ Arkansas 
First Security Bank of Conway ................................................................................ Conway .................................................. Arkansas 
First National Bank of De Queen ............................................................................ De Queen ............................................... Arkansas 
The First National Bank of DeWitt .......................................................................... DeWitt .................................................... Arkansas 
Bank of England ...................................................................................................... England .................................................. Arkansas 
First National Bank .................................................................................................. Green Forest .......................................... Arkansas 
Helena National Bank .............................................................................................. Helena .................................................... Arkansas 
First National Bank .................................................................................................. Hot Springs ............................................ Arkansas 
Commercial Bank and Trust .................................................................................... Monticello ............................................... Arkansas 
First National B&T Co. of Mountain Home ............................................................. Mountain Home ...................................... Arkansas 
Chart Bank ............................................................................................................... Perryville ................................................ Arkansas 
Simmons First National Bank .................................................................................. Pine Bluff ................................................ Arkansas 
Bank of Prescott ...................................................................................................... Prescott .................................................. Arkansas 
Riverside Bank ........................................................................................................ Sparkman ............................................... Arkansas 
First National Bank .................................................................................................. Arcadia ................................................... Louisiana 
Citizens National Bank, N.A .................................................................................... Bossier City ............................................ Louisiana 
Parish National Bank ............................................................................................... Covington ............................................... Louisiana 
Guaranty Bank & Trust Company of Delhi ............................................................. Delhi ....................................................... Louisiana 
Catahoula—LaSalle Bank ....................................................................................... Jonesville ............................................... Louisiana 
Progressive National Bank of DeSoto Parish ......................................................... Mansfield ................................................ Louisiana 
Bank of Maringuoin ................................................................................................. Maringuoin ............................................. Louisiana 
Louisiana Corporate Credit Union ........................................................................... Metairie .................................................. Louisiana 
Whitney National Bank ............................................................................................ New Orleans .......................................... Louisiana 
Hibernia National Bank ............................................................................................ New Orleans .......................................... Louisiana 
Guaranty Bank and Trust Company ....................................................................... New Roads ............................................ Louisiana 
Tensas State Bank .................................................................................................. Newellton ............................................... Louisiana 
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Patterson State Bank .............................................................................................. Patterson ................................................ Louisiana 
Iberville Trust and Savings Bank ............................................................................ Plaquemine ............................................ Louisiana 
Rayne State Bank & Trust Company ...................................................................... Rayne ..................................................... Louisiana 
Teche Bank & Trust Company ................................................................................ St. Martinville ......................................... Louisiana 
Bank of Sunset and Trust Company ....................................................................... Sunset .................................................... Louisiana 
Washington State Bank ........................................................................................... Washington ............................................ Louisiana 
Forest Kraft Federal Credit Union ........................................................................... West Monroe .......................................... Louisiana 
Security Bank of Amory ........................................................................................... Amory ..................................................... Mississippi 
Coast Community Bank ........................................................................................... Biloxi ....................................................... Mississippi 
Citizens Bank ........................................................................................................... Columbia ................................................ Mississippi 
Jefferson Bank ......................................................................................................... Fayette ................................................... Mississippi 
First Commercial Bank ............................................................................................ Jackson .................................................. Mississippi 
Bank of Kilmichael ................................................................................................... Kilmichael ............................................... Mississippi 
Peoples Bank .......................................................................................................... Mendenhall ............................................. Mississippi 
Bank of Morton ........................................................................................................ Morton .................................................... Mississippi 
Merchants and Planters Bank ................................................................................. Raymond ................................................ Mississippi 
Richton Bank & Trust Company .............................................................................. Richton ................................................... Mississippi 
Delta Southern Bank ............................................................................................... Ruleville .................................................. Mississippi 
Cornerstone Bank .................................................................................................... Senatobia ............................................... Mississippi 
First State Bank ....................................................................................................... Waynesboro ........................................... Mississippi 
First National Bank of Wiggins ................................................................................ Wiggins .................................................. Mississippi 
Sunrise Bank of Albuquerque ................................................................................. Albuquerque ........................................... New Mexico 
High Desert State Bank ........................................................................................... Albuquerque ........................................... New Mexico 
Interamerica Bank ................................................................................................... Albuquerque ........................................... New Mexico 
Farmers & Stockmens Bank of Clayton .................................................................. Clayton ................................................... New Mexico 
FirstBank, FSB ........................................................................................................ Clovis ..................................................... New Mexico 
Valley National Bank ............................................................................................... Espanola ................................................ New Mexico 
Lea County State Bank ........................................................................................... Hobbs ..................................................... New Mexico 
Bank of the Rio Grande, N.A .................................................................................. Las Cruces ............................................. New Mexico 
Mesilla Valley Bank ................................................................................................. Las Cruces ............................................. New Mexico 
White Sands Federal Credit Union ......................................................................... Las Cruces ............................................. New Mexico 
Bank of the Southwest ............................................................................................ Roswell ................................................... New Mexico 
City Bank New Mexico ............................................................................................ Ruidoso .................................................. New Mexico 
Citizens Bank ........................................................................................................... Tucumcari .............................................. New Mexico 
Bank of Texas ......................................................................................................... Austin ..................................................... Texas 
The First National Bank of Bryan ............................................................................ Bryan ...................................................... Texas 
First Bank and Trust of Childress ........................................................................... Childress ................................................ Texas 
Southwest Bank of Fort Worth ................................................................................ Fort Worth .............................................. Texas 
HomeTown Bank, N.A ............................................................................................. Galveston ............................................... Texas 
Gruver State Bank ................................................................................................... Gruver .................................................... Texas 
Hull State Bank ........................................................................................................ Hull ......................................................... Texas 
Industry State Bank ................................................................................................. Industry .................................................. Texas 
The First National Bank of Refugio ......................................................................... Refugio ................................................... Texas 

Federal Home Loan Bank of Topeka—District 10 

Citizens National Bank of Akron ............................................................................. Akron ...................................................... Colorado 
Fitzsimmons Community Federal Credit Union ...................................................... Aurora .................................................... Colorado 
Colorado National Bank .......................................................................................... Colorado Springs ................................... Colorado 
Cheyenne Mountain Bank ....................................................................................... Colorado Springs ................................... Colorado 
First National Bank of Colorado Springs ................................................................. Colorado Springs ................................... Colorado 
FirstBank of Denver ................................................................................................. Denver .................................................... Colorado 
Denver Community Federal Credit Union ............................................................... Denver .................................................... Colorado 
Security Life of Denver Insurance Company .......................................................... Denver .................................................... Colorado 
Matrix Capital Bank ................................................................................................. Denver .................................................... Colorado 
Colorado State Bank and Trust ............................................................................... Denver .................................................... Colorado 
FirstBank of Cherry Creek ....................................................................................... Denver .................................................... Colorado 
Bank of Durango ..................................................................................................... Durango ................................................. Colorado 
Millennium Bank ...................................................................................................... Edwards ................................................. Colorado 
Trust Company of America ..................................................................................... Englewood ............................................. Colorado 
Farmers State Bank of Fort Morgan ....................................................................... Fort Morgan ........................................... Colorado 
Home Loan Industrial Bank ..................................................................................... Grand Junction ....................................... Colorado 
Cache Bank & Trust ................................................................................................ Greeley ................................................... Colorado 
First American State Bank ...................................................................................... Greenwood Village ................................. Colorado 
The Colorado Bank and Trust ................................................................................. La Junta ................................................. Colorado 
Front Range Bank ................................................................................................... Lakewood ............................................... Colorado 
FirstBank of Colorado .............................................................................................. Lakewood ............................................... Colorado 
Horizon Banks, N.A. ................................................................................................ Limon ..................................................... Colorado 
FirstBank of South Jeffco ........................................................................................ Littleton ................................................... Colorado 
First Main Street Bank ............................................................................................. Longmont ............................................... Colorado 
Advantage Bank ...................................................................................................... Loveland ................................................. Colorado 
Peak National Bank ................................................................................................. Nederland ............................................... Colorado 
Labette Bank ........................................................................................................... Altamont ................................................. Kansas 
Union State Bank .................................................................................................... Arkansas City ......................................... Kansas 
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Baxter State Bank ................................................................................................... Baxter Springs ....................................... Kansas 
First National Bank .................................................................................................. Derby ...................................................... Kansas 
Pony Express Community Bank .............................................................................. Elwood ................................................... Kansas 
Citizens State Bank ................................................................................................. Gridley .................................................... Kansas 
The First National Bank of Hutchinson, Kansas ..................................................... Hutchinson ............................................. Kansas 
Brotherhood Bank & Trust Company ...................................................................... Kansas City ............................................ Kansas 
Landmark National Bank ......................................................................................... Manhattan .............................................. Kansas 
Peoples Bank & Trust Company ............................................................................. McPherson ............................................. Kansas 
First Neodesha Bank ............................................................................................... Neodesha ............................................... Kansas 
Hillcrest Bank ........................................................................................................... Overland Park ........................................ Kansas 
Grant County Bank .................................................................................................. Ulysses ................................................... Kansas 
Union State Bank .................................................................................................... Uniontown .............................................. Kansas 
CornerBank, N.A. .................................................................................................... Winfield .................................................. Kansas 
Battle Creek State Bank .......................................................................................... Battle Creek ........................................... Nebraska 
First National Bank .................................................................................................. Beemer ................................................... Nebraska 
Columbus Bank and Trust Company ...................................................................... Columbus ............................................... Nebraska 
Fremont National Bank ............................................................................................ Fremont .................................................. Nebraska 
Fullerton National Bank ........................................................................................... Fullerton ................................................. Nebraska 
Thayer County Bank ................................................................................................ Hebron ................................................... Nebraska 
Union Bank & Trust Company ................................................................................ Lincoln .................................................... Nebraska 
McCook National Bank ............................................................................................ McCook .................................................. Nebraska 
Adams Bank & Trust ............................................................................................... Ogallala .................................................. Nebraska 
Mutual First Federal Credit Union ........................................................................... Omaha ................................................... Nebraska 
Omaha State Bank .................................................................................................. Omaha ................................................... Nebraska 
First Westroads Bank, Inc. ...................................................................................... Omaha ................................................... Nebraska 
Metro Health Services Federal Credit Union .......................................................... Omaha ................................................... Nebraska 
First National Bank in Ord ....................................................................................... Ord ......................................................... Nebraska 
First National Bank .................................................................................................. Schuyler ................................................. Nebraska 
The Stanton National Bank ..................................................................................... Stanton ................................................... Nebraska 
Farmers & Merchants State Bank of Wayne .......................................................... Wayne .................................................... Nebraska 
Home National Bank ............................................................................................... Blackwell ................................................ Oklahoma 
American State Bank ............................................................................................... Broken Bow ............................................ Oklahoma 
First United Bank and Trust .................................................................................... Durant .................................................... Oklahoma 
Central National Bank and Trust Company ............................................................ Enid ........................................................ Oklahoma 
The Farmers and Merchants NB of Fairview .......................................................... Fairview .................................................. Oklahoma 
Security First National Bank .................................................................................... Hugo ....................................................... Oklahoma 
First Fidelity Bank .................................................................................................... Oklahoma City ....................................... Oklahoma 
Southwestern Bank ................................................................................................. Oklahoma City ....................................... Oklahoma 
Pauls Valley National Bank ..................................................................................... Pauls Valley ........................................... Oklahoma 
Pioneer Bank and Trust .......................................................................................... Ponca City .............................................. Oklahoma 
First State Bank in Temple ...................................................................................... Temple ................................................... Oklahoma 
First Farmers National Bank ................................................................................... Waurika .................................................. Oklahoma  

Federal Home Loan Bank of San Francisco—District 11 

Credit Union West ................................................................................................... Phoenix .................................................. Arizona 
Valley Commerce Bank ........................................................................................... Phoenix .................................................. Arizona 
Sunrise Bank of Arizona .......................................................................................... Phoenix .................................................. Arizona 
Desert Hills Bank ..................................................................................................... Phoenix .................................................. Arizona 
Johnson Bank Arizona ............................................................................................ Phoenix .................................................. Arizona 
Arizona Federal Credit Union .................................................................................. Phoenix .................................................. Arizona 
Copper Star Bank .................................................................................................... Scottsdale .............................................. Arizona 
Stearns Bank Arizona, NA ...................................................................................... Scottsdale .............................................. Arizona 
Auburn Community Bank ........................................................................................ Auburn .................................................... California 
Kern Schools Federal Credit Union ........................................................................ Bakersfield ............................................. California 
Mission Bank ........................................................................................................... Bakersfield ............................................. California 
City National Bank ................................................................................................... Beverly Hills ........................................... California 
First Bank of Beverly Hills ....................................................................................... Calabasas .............................................. California 
Telesis Community Credit Union ............................................................................. Chatsworth ............................................. California 
Evertrust Bank ......................................................................................................... City of Industry ....................................... California 
Pacific Mercantile Bank ........................................................................................... Costa Mesa ............................................ California 
Stockmans Bank ...................................................................................................... Elk Grove ............................................... California 
Southwest Community Bank ................................................................................... Encinitas ................................................. California 
Pacific Community Credit Union ............................................................................. Fullerton ................................................. California 
Foothill Independent Bank ....................................................................................... Glendora ................................................ California 
Imperial Capital Bank .............................................................................................. La Jolla ................................................... California 
InterBusiness Bank, N.A. ........................................................................................ Los Angeles ........................................... California 
Kinecta Federal Credit Union .................................................................................. Manhattan Beach ................................... California 
Gold Country Bank, NA ........................................................................................... Marysville ............................................... California 
Silicon Valley Federal Credit Union ........................................................................ Mountain View ....................................... California 
Circle Bank .............................................................................................................. Novato .................................................... California 
Summit Bank ........................................................................................................... Oakland .................................................. California 
Network Bank USA .................................................................................................. Ontario ................................................... California 
Addison Avenue Federal Credit Union .................................................................... Palo Alto ................................................. California 
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Member City State 

Vineyard National Bank ........................................................................................... Rancho Cucamonga .............................. California 
Mid Valley Bank ....................................................................................................... Red Bluff ................................................ California 
North Valley Bank .................................................................................................... Redding .................................................. California 
The Mechanics Bank ............................................................................................... Richmond ............................................... California 
Riverside County’s Credit Union ............................................................................. Riverside ................................................ California 
The Bank of Hemet ................................................................................................. Riverside ................................................ California 
Bank of Sacramento ................................................................................................ Sacramento ............................................ California 
The Golden One Credit Union ................................................................................ Sacramento ............................................ California 
Arrowhead Central Credit Union ............................................................................. San Bernardino ...................................... California 
California Coast Credit Union .................................................................................. San Diego .............................................. California 
1st Pacific Bank of California .................................................................................. San Diego .............................................. California 
Trans Pacific National Bank .................................................................................... San Francisco ........................................ California 
Bank of America ...................................................................................................... San Francisco ........................................ California 
Technology Credit Union ......................................................................................... San Jose ................................................ California 
Mission Community Bank, N.A. ............................................................................... San Luis Obispo .................................... California 
Borel Bank & Trust Company ................................................................................. San Mateo .............................................. California 
Westamerica Bank .................................................................................................. San Rafael ............................................. California 
Sterlent Federal Credit Union .................................................................................. San Ramon ............................................ California 
Montecito Bank & Trust ........................................................................................... Santa Barbara ........................................ California 
Pacific Capital Bank, N.A. ....................................................................................... Santa Barbara ........................................ California 
Hacienda Bank ........................................................................................................ Santa Maria ............................................ California 
Santa Clara Valley Bank, N.A. ................................................................................ Santa Paula ........................................... California 
Central California Bank ........................................................................................... Sonora .................................................... California 
Priority One Credit Union ........................................................................................ South Pasadena .................................... California 
Community Bank of San Joaquin ............................................................................ Stockton ................................................. California 
Temecula Valley Bank, NA ..................................................................................... Temecula ............................................... California 
Mission Oaks National Bank ................................................................................... Temecula ............................................... California 
Honda Federal Credit Union ................................................................................... Torrance ................................................. California 
Travis Credit Union .................................................................................................. Vacaville ................................................. California 
Bank of the West ..................................................................................................... Walnut Creek ......................................... California 
First Financial Credit Union ..................................................................................... West Covina ........................................... California 
Credit Union of Southern California ........................................................................ Whittier ................................................... California 
Nevada State Bank ................................................................................................. Las Vegas .............................................. Nevada 
Nevada First Bank ................................................................................................... Las Vegas .............................................. Nevada 
BankWest of Nevada ............................................................................................... Las Vegas .............................................. Nevada 
Desert Community Bank ......................................................................................... Las Vegas .............................................. Nevada 
Nevada Security Bank ............................................................................................. Reno ....................................................... Nevada 

Federal Home Loan Bank of Seattle—District 12 

Bank of Hawaii ........................................................................................................ Honolulu ................................................. Hawaii 
D.L. Evans Bank ...................................................................................................... Burley ..................................................... Idaho 
bankcda ................................................................................................................... Coeur D’Alene ........................................ Idaho 
Magic Valley Bank ................................................................................................... Twin Falls ............................................... Idaho 
Citizens Bank and Trust Company ......................................................................... Big Timber .............................................. Montana 
First Interstate Bank ................................................................................................ Billings .................................................... Montana 
Bank of Bridger ........................................................................................................ Bridger .................................................... Montana 
Citizens State Bank of Choteau .............................................................................. Choteau .................................................. Montana 
First Security Bank of Deer Lodge .......................................................................... Deer Lodge ............................................ Montana 
State Bank & Trust Company ................................................................................. Dillon ...................................................... Montana 
First National Bank of Fairfield ................................................................................ Fairfield .................................................. Montana 
First Citizens Bank of Polson .................................................................................. Polson .................................................... Montana 
1st Bank ................................................................................................................... Sidney .................................................... Montana 
Lake County Bank ................................................................................................... St. Ignatius ............................................. Montana 
First State Bank of Thompson Falls ........................................................................ Thompson Falls ..................................... Montana 
Ruby Valley National Bank ...................................................................................... Twin Bridges .......................................... Montana 
Bank of the Rockies ................................................................................................ White Sulphur Springs ........................... Montana 
Whitefish Credit Union Association ......................................................................... Whitefish ................................................ Montana 
OSU Federal Credit Union ...................................................................................... Corvallis ................................................. Oregon 
The Merchants Bank ............................................................................................... Gresham ................................................ Oregon 
Community Bank ..................................................................................................... Joseph .................................................... Oregon 
Barnes Banking Company ....................................................................................... Kaysville ................................................. Utah 
Cache Valley Bank .................................................................................................. Logan ..................................................... Utah 
Southern Utah Federal Credit ................................................................................. St. George .............................................. Utah 
Peoples Bank .......................................................................................................... Lynden ................................................... Washington 
Peninsula Community Federal Credit Union ........................................................... Shelton ................................................... Washington 
Inland Northwest Bank ............................................................................................ Spokane ................................................. Washington 
AmericanWest Bank ................................................................................................ Spokane ................................................. Washington 
Sound Credit Union ................................................................................................. Tacoma .................................................. Washington 
Clark County School Employees Credit Union ....................................................... Vancouver .............................................. Washington 
NCW Community Bank ........................................................................................... Wenatchee ............................................. Washington 
Shoshone First Bank ............................................................................................... Cody ....................................................... Wyoming 
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II. Public Comments 
To encourage the submission of 

public comments on the community 
support performance of Bank members, 
on or before April 30, 2004, each Bank 
will notify its Advisory Council and 
nonprofit housing developers, 
community groups, and other interested 
parties in its district of the members 
selected for community support review 
in the 2004–05 first quarter review 
cycle. 12 CFR 944.2(b)(2)(ii). In 
reviewing a member for community 
support compliance, the Finance Board 
will consider any public comments it 
has received concerning the member. 12 
CFR 944.2(d). To ensure consideration 
by the Finance Board, comments 
concerning the community support 
performance of members selected for the 
2004–05 first quarter review cycle must 
be delivered to the Finance Board on or 
before the April 30, 2004 deadline for 
submission of Community Support 
Statements.

Dated: March 18, 2004. 
John Harry Jorgenson, 
General Counsel.
[FR Doc. 04–6478 Filed 3–23–04; 8:45 am] 
BILLING CODE 6725–01–P

FEDERAL MARITIME COMMISSION

Notice of Agreements Filed 

The Commission hereby gives notice 
of the filing of the following agreements 
under the Shipping Act of 1984. 
Interested parties can review or obtain 
copies of agreements at the Washington, 
DC offices of the Commission, 800 
North Capitol Street, NW., Room 940. 
Interested parties may submit comments 
on an agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within 10 days 
of the date this notice appears in the 
Federal Register.

Agreement No.: 011786–002. 
Title: Zim/Great Western Agreement. 
Parties: Zim Israel Navigation Co., 

Ltd. and Great Western Steamship 
Company. 

Synopsis: The amendment extends 
the term of the agreement through May 
31, 2004.

Agreement No.: 011872. 
Title: CSAV Group/CMA CGM Cross 

Space Charter, Sailing and Cooperative 
Working Agreement. 

Parties: Compania Sud Americana de 
Vapores S.A., Companhia Libra de 
Navegacao, Montemar Maritima S.A., 
and CMA CGM, S.A. 

Synopsis: The agreement would 
authorize the parties to share vessel 
space on their services between United 

States East Coast ports and ports in 
Argentina, Brazil, Paraguay, Uruguay, 
and Venezula.

Agreement No.: 011873. 
Title: FOML/PONL Space Charter 

Agreement. 
Parties: Fesco Ocean Management 

Limited and P&O Nedlloyd Limited. 
Synopsis: The proposed agreement 

would authorize P&O to charter space to 
Fesco on an as-needed, as-available 
basis in the trade from United States 
ports to Busan, Korea.

Agreement No.: 200233–014. 
Title: Packer Avenue Lease and 

Operating Agreement. 
Parties: Philadelphia Regional Port 

Authority and Astro Holdings, Inc. 
Synopsis: The modification makes 

adjustments in the lease terms 
occasioned by the installation of new 
cranes at the Parker Avenue Terminal.

By Order of the Federal Maritime 
Commission. 

Dated: March 19, 2004. 
Bryant L. VanBrakle, 
Secretary.
[FR Doc. 04–6616 Filed 3–23–04; 8:45 am] 
BILLING CODE 6730–01–P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary 
License Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission an 
application for license as a Non-Vessel 
Operating Common Carrier and Ocean 
Freight Forwarder—Ocean 
Transportation Intermediary pursuant to 
section 19 of the Shipping Act of 1984 
as amended (46 U.S.C. app. 1718 and 46 
CFR 515). 

Persons knowing of any reason why 
the following applicants should not 
receive a license are requested to 
contact the Office of Transportation 
Intermediaries, Federal Maritime 
Commission, Washington, DC 20573. 

Non-Vessel Operating Common 
Carrier Ocean Transportation 
Intermediary Applicants:
Polish Cargo Center, Inc., 2718 

Orthodox Street, Philadelphia, PA 
19137, Officers: Richard Dronski, Vice 
President (Qualifying Individual), 
Miroslaw Adolf, President. 

Global Shipping LLC, 172–25 Jamaica 
Avenue, Jamaica, NY 11432, Officers: 
Roopnarine Persaud, President 
(Qualifying Individual), Jennifer 
Persaud, Treasurer. 

Master Global Logistics, Inc., 758 S. 
Glasgow Avenue, Inglewood, CA 
90301, Officers: Pi-Feng Lim, 

Secretary (Qualifying Individual), Hau 
Man Ying, President. 

Professional Service Shipping Inc. dba 
Proserv Shipping Company, 401 
Broadway, Rm. 908, New York, NY 
10013, Officers: Bernard Shea, Vice 
President (Qualifying Individual), Yat 
Hung So, President. 

Superior Brokerage Services, Inc., 2600 
East 81st Street, Bloomington, MN 
55425, Officers: Mark R. Kittel, Exec. 
Vice President (Qualifying 
Individual), Paul Goff, President.
Non-Vessel Operating Common 

Carrier and Ocean Freight Forwarder 
Transportation Intermediary Applicant:
C & J International Forwarding, Inc., 

15049 SW 9 Terr., Miami, FL 33194, 
Officers: Yadira Paz, President 
(Qualifying Individual), Victor Paz, 
Vice President.
Ocean Freight Forwarder—Ocean 

Transportation Intermediary Applicant:
Ace International Redistribution Center, 

LLC, 2200 Kensington Court, Oak 
Brook, IL 60523–2100, Officers: Brian 
Imahori, Assistant Secretary 
(Qualifying Individual), Oscar Matus, 
Jr., Assistant Secretary.
Dated: March 19, 2004. 

Bryant L. VanBrakle, 
Secretary.
[FR Doc. 04–6617 Filed 3–23–04; 8:45 am] 
BILLING CODE 6730–01–P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below.

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
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nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at http://www.ffiec.gov/nic/.

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than April 16, 2004.

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 
63166–2034:

1. Central Bancompany, Jefferson 
City, Missouri; to acquire 100 percent of 
the voting shares of Community Bancs 
of Oklahoma, Inc., Tulsa, Oklahoma, 
and thereby indirectly acquire voting 
shares of Community Bank & Trust 
Company, Tulsa, Oklahoma.

2. Peoples Holding Company, Tupelo, 
Mississippi; to acquire 100 percent of 
the voting shares of Peoples Merger 
Corporation, Knoxville, Tennessee, and 
thereby indirectly acquire Renasant 
Bancshares, Inc., Germantown, 
Tennessee. and thereby indirectly 
acquire Renasant Bank, Germantown, 
Tennessee. In connection with this 
application, People Merger Corporation 
also has applied to become a bank 
holding company.

Board of Governors of the Federal Reserve 
System, March 18, 2004.
Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc. 04–6518 Filed 3–23–04; 8:45 am]
BILLING CODE 6210–01–S

FEDERAL RESERVE SYSTEM

Sunshine Act Meeting

AGENCY: Board of Governors of the 
Federal Reserve System. 

Time and Date: 11:30 a.m., Monday, 
March 29, 2004. 

Place: Marriner S. Eccles Federal 
Reserve Board Building, 20th and C 
Streets NW., Washington, DC 20551. 

Status: Closed. 

Matters to be Considered 
1. Personnel actions (appointments, 

promotions, assignments, 
reassignments, and salary actions) 
involving individual Federal Reserve 
System employees. 

2. Any items carried forward from a 
previously announced meeting.
FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Director, Office of 
Board Members; 202–452–2955.

SUPPLEMENTARY INFORMATION: You may 
call 202–452–3206 beginning at 
approximately 5 p.m. two business days 
before the meeting for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting; or you may 
contact the Board’s Web site at http://
www.federalreserve.gov for an electronic 
announcement that not only lists 
applications, but also indicates 
procedural and other information about 
the meeting.

Board of Governors of the Federal Reserve 
System, March 19, 2004. 
Robert deV. Frierson, 
Deputy Secretary of the Board.
[FR Doc. 04–6660 Filed 3–19–04; 4:18 pm] 
BILLING CODE 6210–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Assistant Secretary for 
Planning and Evaluation; Medicare 
Program; Establishment of the 
Technical Review Panel on the 
Medicare Trustees Reports and 
Request for Nominations for Members

AGENCY: Assistant Secretary for 
Planning and Evaluation, HHS.
ACTION: Notice.

SUMMARY: This notice announces the 
establishment of the Technical Review 
Panel on the Medicare Trustees Reports 
and solicits nominations for members of 
the panel. The Medicare Board of 
Trustees has requested the Secretary of 
Health and Human Services (who is one 
of the Trustees) to establish a panel of 
technical experts to review the 
assumptions and methods underlying 
the Hospital Insurance (HI) and 
Supplementary Medical Insurance (SMI) 
Trust Fund annual reports. This notice 
also announces that on March 11, 2004 
the Secretary signed the charter 
establishing the panel. The charter will 
terminate two years from the date the 
charter is signed, unless renewed by the 
Secretary.
EFFECTIVE DATE: Nominations for 
members will be considered if we 
receive them at the appropriate address, 
as provided below, before 5 p.m. on 
April 9, 2004.
ADDRESSES: Mail or deliver written 
nominations to the following address: 
Hubert H. Humphrey Building, Room 
443–F.8, 200 Independence Avenue, 
SW., Washington, DC 20201. Because of 
staffing and resource limitations, we 
cannot accept nominations by facsimile 
(FAX) or email transmission.

FOR FURTHER INFORMATION CONTACT: 
Andrew Cosgrove, (202) 205–8681.
SUPPLEMENTARY INFORMATION: 

I. Background 

The Board of Trustees of the Medicare 
Trust Funds (the Hospital Insurance (HI) 
and Supplementary Medical Insurance 
(SMI) Trust Funds) report annually on 
the financial condition of the trust 
funds. The reports describe the trust 
funds’ current and projected financial 
condition, within the next 10 years (the 
‘‘short term’’) and indefinitely into the 
future (the ‘‘long term’’). The Medicare 
Board of Trustees has requested the 
Secretary of Health and Human Services 
(who is one of the Trustees) to establish 
a panel of technical experts to review 
the assumptions and methods 
underlying the HI and SMI annual 
reports. The panel will consist of up to 
7 members, selected by the Secretary or 
a designee, and a Chair, who is 
appointed by the Secretary or a 
designee.

The panel will meet periodically 
throughout its existence, until it has 
completed its work. The work of the 
panel is technical in nature and will 
concentrate on the long term financing 
of the Medicare program. We will 
prepare the agenda for the panel’s 
activities, which will set the items for 
discussion. 

We are requesting nominations for 
members to serve on the panel. Panel 
members serve with compensation, and 
travel, meals, lodging, and related 
expenses will be reimbursed in 
accordance with standard government 
travel regulations. We have a special 
interest in ensuring that women, 
minorities, and the physically 
challenged are adequately represented 
on the panel and encourage 
nominations of qualified candidates 
from those groups. 

II. Provisions of This Notice 

A. Criteria for Nominees 

Nominees should possess knowledge, 
experience, and expertise in areas such 
as the Medicare program, health 
economics, and actuarial science, or any 
other relevant expertise. 

It is not necessary that any nominee 
possesses expertise in all of the areas 
listed, but each should have significant, 
relevant experience in at least one area. 
Members of the panel will serve for the 
entire duration of the panel. 

Any interested person may nominate 
one or more qualified individuals. Self-
nominations will also be accepted. Each 
nomination must include a letter of 
nomination, a curriculum vita of the 
nominee, and a statement from the 
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nominee that the nominee is willing to 
serve on the panel. 

B. Signing of the charter 

This notice announces the signing of 
the charter for the Technical Review 
Panel on the Medicare Trustees Reports. 
The charter was signed by the Secretary 
on March 11, 2004. The charter will 
terminate on March 11, 2006, unless 
renewed by the Secretary. 

III. Copies of the Charter 

You may obtain a copy of the 
Secretary’s charter for the Technical 
Review Panel on Medicare Trustees 
Reports by submitting a request to 
Andrew Cosgrove, 200 Independence 
Ave., SW., Washington DC, 20201, (202) 
205–8681 or contact Andrew Cosgrove 
via E-mail at andrew.cosgrove@hhs.gov.

Authority: 42 U.S.C. 217a; Section 222 of 
the Public Health Services Act, as amended.

Dated: March 18, 2004. 
Michael J. O’Grady, 
Assistant Secretary for Planning and 
Evaluation.
[FR Doc. 04–6599 Filed 3–23–04; 8:45 am] 
BILLING CODE 4150–05–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Health Resources and Services 
Administration; CDC/HRSA Advisory 
Committee on HIV and STD Prevention 
and Treatment 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92–463), the Centers for Disease 
Control and Prevention (CDC) and the 
Health Resources and Services 
Administration (HRSA) announce the 
following committee meeting.

Name: CDC/HRSA Advisory Committee on 
HIV and STD Prevention and Treatment. 

Times and Dates: 8 a.m.–5 p.m., May 20, 
2004. 8 a.m.–11:30 a.m., May 21, 2004. 

Place:Sheraton Buckhead Hotel Atlanta, 
3405 Lenox Road, Atlanta, Georgia. 

Status: Open to the public, limited only by 
the space available. The meeting room will 
accommodate approximately 100 people. 

Purpose: This Committee is charged with 
advising the Secretary; the Director, CDC; 
and the Administrator, HRSA, regarding 
activities related to prevention and control of 
HIV/AIDS and other STDs, the support of 
health care services to persons living with 
HIV/AIDS, and education of health 
professionals and the public about HIV/AIDS 
and other STDs. The Committee will support 
the Agencies’ process of identifying and 
responding to the prevention and health 
service delivery needs of affected 

communities, and the needs of individuals 
living with or at risk for HIV and other STDs. 

Matters To Be Discussed: Agenda items 
include issues pertaining to (1) Ryan White 
CARE Act Reauthorization (RWCA), (2) 
issues pertaining to syphilis and HIV 
prevention, and (3) CDC’s Futures Initiative. 

Agenda items are subject to change as 
priorities dictate. 

Contact Person for More Information: 
Paulette Ford-Knights, Public Health Analyst, 
National Center for HIV, STD, and TB 
Prevention, 1600 Clifton Road, NE., Mailstop 
E–07, Atlanta, Georgia 30333. Telephone 
(404) 639–8008, fax (404) 639–3125, e-mail 
pbf7@cdc.gov. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry.

Dated: March 17, 2004. 
Alvin Hall, 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention.
[FR Doc. 04–6528 Filed 3–23–04; 8:45 am] 
BILLING CODE 4163–18–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

National Institute for Occupational 
Safety and Health; Meeting 

The National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting:

Name: Continued Discussions for Concepts 
of Powered Air-Purifying Respirator (PAPR) 
Standards Development Efforts Used for 
Respiratory Protection Against Chemical, 
Biological, Radiological, and Nuclear (CBRN) 
Agents. 

Date and Time: 9 a.m.–5 p.m., May 4, 
2004. 

Place: Hilton Garden Inn, Pittsburgh/
Southpointe, 1000 Corporate Drive, 
Canonsburg, Pennsylvania. 

Status: This meeting is hosted by NIOSH 
and will be open to the public, limited only 
by the space available. The meeting room 
will accommodate approximately 175 people. 
Interested parties should make hotel 
reservations directly with the Hilton Garden 
Inn (724–743–5000/1–800–445–8667) before 
the cut-off date of April 20, 2004. Special 
group rates of $55 per night for Federal 
participants and $79 per night for non-federal 
participants have been negotiated for this 
meeting. The NIOSH/National Personal 
Protective Technology Laboratory (NPPTL) 
public meeting must be referenced to receive 
these special rates. Interested parties should 
confirm their attendance to this meeting by 
completing a registration form and 

forwarding it by e-mail 
(npptlevents@cdc.gov) or fax (304–285–4459) 
to the NPPTL Event Management Office. A 
registration form may be obtained from the 
NIOSH home page (www.cdc.gov/niosh) by 
selecting conferences and then the event. 

An opportunity to make presentations 
regarding the discussions of concepts for 
standards and testing processes for PAPR 
standards suitable for respiratory protection 
against CBRN agents will be given. Requests 
to make such presentations at the public 
meeting should be made by e-mail to the 
NPPTL Event Management Office 
(npptlevents@cdc.gov). All requests to 
present should include the name, address, 
telephone number, relevant business 
affiliations of the presenter, a brief summary 
of the presentation, and the approximate time 
requested for the presentation. Oral 
presentations should be limited to 15 
minutes. 

After reviewing the requests for 
presentations, NPPTL Event 

Management will notify each presenter of 
the approximate time that their presentation 
is scheduled to begin. If a participant is not 
present when their presentation is scheduled 
to begin, the remaining participants will be 
heard in order. At the conclusion of the 
meeting, an attempt will be made to allow 
presentations by any scheduled participants 
who missed their assigned times. Attendees 
who wish to speak but did not submit a 
request for the opportunity to make a 
presentation may be given this opportunity at 
the conclusion of the meeting, at the 
discretion of the presiding officer. 

Comments on the topics presented in this 
notice and at the meeting should be mailed 
to the NIOSH Docket Office, Robert Taft 
Laboratories, M/S C34, 4676 Columbia 
Parkway, Cincinnati, Ohio 45226, Telephone 
(513) 533–8303, Fax (513) 533–8285. 
Comments may also be submitted by e-mail 
to niocindocket@cdc.gov. E-mail attachments 
should be formatted in Microsoft Word. 
Comments should be submitted to NIOSH no 
later than June 4, 2004, and should reference 
Docket Number NIOSH–010 in the subject 
heading. 

Purpose: NIOSH will continue discussions 
of conceptual standards and testing processes 
for PAPR standards suitable for respiratory 
protection against CBRN agents. NIOSH also 
wishes to obtain comments from individuals 
regarding the tentative schedules and 
priorities for future CBRN respirator 
standards development efforts. 

NIOSH, along with the U.S. Army 
Research, Development and Engineering 
Command (RDECOM, formerly SBCCOM) 
and the National Institute for Standards and 
Technology (NIST) will present information 
to attendees concerning the concept 
development for the PAPR CBRN standard. 
Participants will be given an opportunity to 
ask questions on these topics and to present 
individual comments for consideration. 
Interested participants may obtain a copy of 
the PAPR CBRN concept paper, as well as 
earlier versions of other concept papers used 
during the standard development effort, from 
the NIOSH NPPTL Web site, address: http:/
/www.cdc.gov/niosh/npptl. The April 1, 
2004, concept paper will be used as the basis 
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for discussion at the public meeting. During 
the October 16, 2003, public meeting, NIOSH 
indicated that subsequent future standards 
efforts following the completion of the PAPR 
CBRN standard would be in this sequence: 
Integrated self-contained breathing apparatus 
(SCBA)/PAPR, integrated SCBA/air-purifying 
respirators (APR), closed-circuit SCBA, and 
supplied air respirators. NIOSH wishes to 
obtain comments from individuals regarding 
this tentative priority order sequence to 
determine if it reflects the priorities of the 
stakeholder community’s needs for 
respiratory protection. Recent acts of 
terrorism have created an urgent awareness 
of domestic security and preparedness issues. 
Municipal, State, and Federal responder 
groups, particularly these in locations 
considered potential targets, have been 
developing and modifying response and 
consequence management plans. Since the 
World Trade Center and anthrax incidents, 
most emergency response agencies have 
operated with a heightened appreciation of 
the potential scope and sustained resources 
requirements for coping with such events. 
The Federal Interagency Board for Equipment 
Standardization and Interoperability (IAB) 
has worked to identify personal protective 
equipment that is already available on the 
market for responders’ use. The IAB has 
identified the development of standards or 
guidelines for respiratory protection 
equipment as a top priority. NIOSH, NIST, 
the National Fire Protection Association 
(NFPA), and the Occupational Safety and 
Health Administration have entered into a 
Memorandum of Understanding defining 
each agency or organization’s role in 
developing, establishing, and enforcing 
standards or guidelines for responders’ 
respiratory protective devices. NIST has 
initiated Interagency Agreements with 
NIOSH and RDECOM to aid in the 
development of appropriate protection 
standards or guidelines. NIOSH has the lead 
in developing standards or guidelines to test, 
evaluate, and approve respirators. 

NIOSH, RDECOM, and NIST have hosted 
public meetings on April 17 and 18, 2001; 
June 18 and 19, 2002; October 16 and 17, 
2002; April 29, 2003; June 25, 2003, and 
October 16, 2003, presenting their progress in 
assessing respiratory protection needs of 
responders to CBRN incidents. The methods 
or models for developing hazard and 
exposure estimates and the status in 
evaluating test methods and performance 
standards that may be applicable as future 
CBRN respirator standards or guidelines were 
discussed at these meetings. 

Three NIOSH CBRN respirator standards 
and several NFPA standards for ensembles, 
SCBA and protective clothing were the first 
adopted by the U.S. Department of Homeland 
Security (DHS). On February 26, 2004, DHS 
adopted, as DHS standards, three NIOSH 
criteria for testing and certifying respirators 
for protection against CBRN exposures. 
NIOSH uses the criteria to test (1) SCBA for 
use by emergency responders against CBRN, 
(2) APR for use by emergency responders 
against CBRN exposures, and (3) escape 
respirators for protection against CBRN. 

For Further Information Contact: NPPTL 
Event Management, 3610 Collins Ferry Road, 

P.O. Box 880, Morgantown, West Virginia 
26507–0880, Telephone (304) 285–4750, Fax 
(304) 285–4459, e-mail npptlevents@cdc.gov. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register Notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry.

Dated: March 18, 2004. 
Alvin Hall, 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention.
[FR Doc. 04–6529 Filed 3–23–04; 8:45 am] 
BILLING CODE 4163–19–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

Circulatory System Devices Panel of 
the Medical Devices Advisory 
Committee; Notice of Meeting

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). The meeting will be open to the 
public.

Name of Committee: Circulatory 
System Devices Panel of the Medical 
Devices Advisory Committee.

General Function of the Committee: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues.

Date and Time: The meeting will be 
held on April 21, 2004, from 9 a.m. to 
5 p.m.

Location: Gaithersburg Marriott 
Washingtonian Center, Ballroom Salons 
E, F, and G, 9751 Washingtonian Blvd., 
Gaithersburg, MD.

Contact Person: Geretta Wood, Center 
for Devices and Radiological Health 
(HFZ–450), Food and Drug 
Administration, 9200 Corporate Blvd., 
Rockville, MD 20850, 301–443–8320, 
ext. 143, or FDA Advisory Committee 
Information Line, 1–800–741–8138 
(301–443–0572 in the Washington, DC 
area), code 3014512625. Please call the 
Information Line for up-to-date 
information on this meeting.

Agenda: The committee will discuss, 
make recommendations, and vote on a 
premarket approval application for a 
carotid stent indicated for use in the 
treatment of carotid artery disease in 
high-risk patients. Background 
information for the topics, including the 
agenda and questions for the committee, 

will be available to the public 1 
business day before the meeting on the 
Internet at http://www.fda.gov/cdrh/
panelmtg.html. Material for the April 
21, 2004, session will be posted on 
April 20, 2004.

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person by April 12, 2004. Oral 
presentations from the public will be 
scheduled for approximately 30 minutes 
at the beginning of committee 
deliberations and for approximately 30 
minutes near the end of the 
deliberations. Time allotted for each 
presentation may be limited. Those 
desiring to make formal oral 
presentations should notify the contact 
person before April 12, 2004, and 
submit a brief statement of the general 
nature of the evidence or arguments 
they wish to present, the names and 
addresses of proposed participants, and 
an indication of the approximate time 
requested to make their presentation.

Persons attending FDA’s advisory 
committee meetings are advised that the 
agency is not responsible for providing 
access to electrical outlets.

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact AnnMarie 
Williams, Conference Management 
Staff, at 301–594–1283, ext. 113, at least 
7 days in advance of the meeting.

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2).

Dated: March 17, 2004.
Peter J. Pitts,
Associate Commissioner for External 
Relations.
[FR Doc. 04–6485 Filed 3–23–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

Advisory Committee for 
Pharmaceutical Science; Notice of 
Meeting

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
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(FDA). The meeting will be open to the 
public.

Name of Committee: Advisory 
Committee for Pharmaceutical Science.

General Function of the Committee: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues.

Date and Time: The meeting will be 
held on April 13 and 14, 2004, from 
8:30 a.m. to 5 p.m.

Location: Center for Drug Evaluation 
and Research Advisory Committee 
Conference Room, rm. 1066, 5630 
Fishers Lane, Rockville, MD.

Contact Person: Hilda Scharen or 
Kimberly Topper, Center for Drug 
Evaluation and Research (HFD–21), 
Food and Drug Administration, 5600 
Fishers Lane (for express delivery, 5630 
Fishers Lane, rm. 1093), Rockville, MD 
20857, 301–827–7001, e-mail: 
SCHARENH@cder.fda.gov or 
TOPPERK@cder.fda.gov, or FDA 
Advisory Committee Information Line, 
1–800–741–8138 (301–443–0572 in the 
Washington, DC area), code 
3014512539. Please call the Information 
Line for up-to-date information on this 
meeting.

Agenda: On April 13, 2004, the 
committee will receive an update from 
the Clinical Pharmacology 
Subcommittee. The committee will also 
discuss and provide comments on the 
following topics: (1) A proposal for 
resolving the issues related to the 
parametric tolerance interval test for 
dose content uniformity for inhalation 
products, (2) the Process Analytical 
Technologies progress and next steps, 
and (3) process analytical technology for 
products in the Office of Biotechnology 
Products, Center for Drug Evaluation 
and Research and in the Center for 
Biologics Evaluation and Research. On 
April 14, 2004, the committee will 
discuss and provide comments on the 
following topics: (1) Bioequivalence 
testing/methods strategy for products 
exhibiting high variability and (2) 
bioinequivalence concepts and 
definition.

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person by April 6, 2004. Oral 
presentations from the public will be 
scheduled between approximately 1 
p.m. and 2 p.m. on April 13, 2004, and 
1 p.m. and 2 p.m. on April 14, 2004. 
Time allotted for each presentation may 
be limited. Those desiring to make 
formal oral presentations should notify 
the contact person before April 6, 2004, 
and submit a brief statement of the 
general nature of the evidence or 

arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time requested to make 
their presentation.

Persons attending FDA’s advisory 
committee meetings are advised that the 
agency is not responsible for providing 
access to electrical outlets.

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact Hilda 
Scharen or Kimberly Topper at least 7 
days in advance of the meeting.

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2).

Dated: March 17, 2004.
Peter J. Pitts,
Associate Commissioner for External 
Relations.
[FR Doc. 04–6484 Filed 3–23–04; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing

AGENCY: National Institutes of Health, 
Public Health Service, HHS.
ACTION: Notice.

SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing.
ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852–3804; telephone: (301) 
496–7057; fax: (301) 402–0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 

Cell-Based Assay of I-kappaB Kinase 
Activity 

Richard Eric Davis et al. (NCI). 

DHHS Reference No. E–109–2004/0—
Research Tool. 

Licensing Contact: Mojdeh Bahar; 
(301) 435–2950; baharm@mail.nih.gov. 

The present invention is directed to a 
cell-based assay of I-kappaB Kinase 
(IKK) Activity, providing a facile probe 
for cellular assays of activity/activation 
and drug screening. IKK activation is 
essential to diseases including certain 
types of cancer and undesired immune 
responsiveness such as autoimmunity 
and transplant rejection. In the assay, 
cells of interest are engineered to 
express an easily-measured exogenous 
form of IkB, driven by a promoter that 
is relatively independent of Nuclear 
factor of Kappa-B (NFkB) activity. Since 
the rate of synthesis of the ‘‘reporter’’ 
from the IkB is stable, its level is then 
principally determined by its rate of 
degradation, and therefore correlates 
inversely with IKK activity. 

The assay has been used to screen 
molecules for their IKK inhibitor 
activity, determine whether the toxicity 
of agents towards NFkB-dependent lines 
occurs via the inhibition of IKK, and to 
determine whether genetic 
manipulations such as overexpression, 
exogenous mutants, or RNA interference 
affect constitutive or inducible IKK 
activity or activation. 

Available materials include retroviral 
plasmids encoding the reporter or 
controls, and cell lines stably infected 
with these plasmids and validated in 
the assay. These reporter cell lines have 
IKK activity that is either constitutively 
high or easily inducible through various 
pathways (TNF-alpha, CD40L, IL–1beta, 
etc.). 

Specific Antibodies to the Lymphatic 
Endothelial Cell Specific Hyaluronic 
Acid Receptor, LYVE–1 

Sam T. Hwang, Adela R. Cardones 
(NCI). 

DHHS Reference No. E–107–2004/0—
Research Tool. 

Licensing Contact: Mojdeh Bahar; 
301/435–2950; baharm@mail.nih.gov. 

This invention is drawn to specific 
anti-sera to human LYVE–1. LYVE–1 is 
a lymphatic endothelial cell-specific 
transmembrane form of CD44 that may 
have a role in recruitment of immune 
cells and cancer cells to lymphatics. 
Following skin-immunization of 10 
mice with cDNA encoding human 
LYVE–1, the inventors have developed 
specific anti-sera to human LYVE–1. 
The anti-sera work well for flow 
cytometry and fluorescence microscopy 
and recognize native LYVE–1 epitopes. 
The antibody would be useful to 
scientists studying the role of lymphatic 
vessels in immune diseases and cancer. 
It may also be useful for clinical 
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pathologists. Commercially available 
LYVE–1 antibodies have drawbacks as 
they do not work well for flow 
cytometry analysis or tissue staining. 

Peptide Inhibitors of HIV–1 Integrase 
Useful for the Treatment of Retroviral 
Infection and HIV 

Drs. Peter Roller, Christophe 
Marchand, Krysztof Krajewski, Vinay K. 
Pathak, Yijun Zhang, and Yves Pommier 
(NCI). 

U.S. Provisional Application No. 60/
534,378 filed 06 Jan 2004 (DHHS 
Reference No. E–039–2004/0–US–01). 

Licensing Contact: Sally Hu; 301/435–
5606; e-mail: hus@od.nih.gov.

The invention describes the discovery 
of short peptides, derived from the 
natural peptide named indolicidin that 
have an ability to inhibit HIV–1 
integrase and exhibit antiviral activity. 
In particular, this invention shows that 
synthesized derivatives of the 
indolicidin peptides named RIN–25 
exhibit a significant higher anti-viral 
and anti-integrase activity when 
compared to the parent compound 
named RIN–42. HIV–1 integrase has a 
good potential of being the next 
therapeutic target since HIV–1 integrase 
is essential for viral replication and 
there is no cellular equivalent. Thus, 
subject invention may be used in the 
development of therapeutics for the 
treatment of retroviral infections, such 
as AIDS, or other retroviral-related 
diseases (i.e., cancer, immune 
disorders). In addition, these novel 
peptides described in this invention 
may also have particular value when 
used in combination treatments with 
other antiviral therapies directed at 
other viral targets, such as protease and 
reverse transcriptase. 

Multipotent Postnatal Stem Cells From 
Human Periodontal Ligament and Uses 
Thereof 

Dr. Songtao Shi et al. (NIDCR). 
U.S. Provisional Application filed 20 

Nov 2003 (DHHS Reference No. E–033–
2004/0–US–01). 

Licensing Contact: Marlene Shinn-
Astor; (301) 435–4426; 
shinnm@mail.nih.gov. 

It is estimated that over 40 percent of 
the adult population in the United 
States has periodontal disease in one 
form or another. Periodontal Disease is 
a chronic infection of the periodontal 
ligament (PDL) and the adjacent bone 
and cementum. The effects of 
Periodontal Disease range from simple 
gum inflammation to, in extreme cases, 
tooth loss. 

The NIH announces a new technology 
wherein stem cells from the PDL have 
been isolated from adult human PDL. 

These cells are capable of forming 
cementum and PDL in 
immunocompromised mice. In cell 
culture, PDL stem cells differentiate into 
collagen fiber forming cells (fibroblasts), 
cementoblasts, and adipocytes. It is 
anticipated that these PDL stem cells 
will be useful for periodontal tissue 
regeneration to treat periodontal 
disease. 

A Novel Interferon-Gamma-Inducible 
Secretoglobin 

Anil B. Mukherjee et al. (NICHD). 
U.S. Provisional Application No. 60/

534,381 filed 06 Jan 2004 (DHHS 
Reference No. E–028–2004/0–US–01). 

Licensing Contact: Michael Ambrose; 
(301) 594–6565; 
ambrosem@mail.nih.gov. 

Interferons (IFNs) are a family of 
cytokines that are paramount in 
protecting the host from viral infections. 
The effects of the IFNs is mediated 
through interactions with specific 
cellular receptors, activation of second 
messenger systems effecting the 
expression of several antiviral and 
immunomodulatory proteins. 

This invention describes a novel gene 
that is induced by IFN-gamma treatment 
of lymphoblast cells. This gene, termed 
IIS (IFN-inducible Secretoglobin), is a 
member of the uteroglobin (UG) 
superfamily and shares 30% amino acid 
identity with uteroglobin (UG), the 
founding member of the secretoglobin 
family of proteins. Data shows that IIS 
is expressed in virtually all tissues with 
highest levels found in lymph nodes, 
tonsils, lymphoblasts and ovary. IIS 
levels are also highly elevated in CD8∂ 
and CD19∂ cells. In further 
experiments, antisense-s-
oligonucleotides to IIS are shown to 
prevent chemotactic migration and 
invasion of immune cells. Taken 
together, these data give insight into the 
immunological function of this novel IIS 
gene. 

Method Evolved for Recognition of 
Thrombophilia (MERT) 

Cigdem F. Dogulu et al. (NICHD). 
DHHS Reference No. E–282–2003/0–

US–01 filed 15 Jan 2004. 
Licensing Contact: Fatima Sayyid; 

301/435–4521; sayyidf@mail.nih.gov.
Venous thrombosis affects 1 per 1000 

individuals annually and is one of the 
leading causes of mortality and 
morbidity resulting in approximately 
300,000 hospitalizations and 50,000 
fatalities per year in the United States 
alone. 

Although venous thrombosis is one of 
the leading causes of morbidity and 
mortality in developed countries, it is 
an avoidable disease by the use of 

prophylactic treatment that is currently 
available. To avoid the development of 
venous thromboembolism, it is 
beneficial to estimate the individual 
thrombotic risk to develop stratification 
protocols for an individual risk-adapted 
prophylaxis. 

This invention proposes methods to 
predict an individual’s genetic 
susceptibility to venous thrombosis, as 
well as arrays and kits that can be used 
to practice such methods. The method 
includes screening for combinations of 
mutations and polymorphisms in 
venous thrombosis-related molecules 
such as factor V, prothrombin (factor II), 
fibrinogen, protein C, protein S, 
antithrombin III, angiotensin I-
converting enzyme (ACE) and 
methylenetetrahydrofolate reductase 
(MTHFR) that allow one to predict the 
genetic susceptibility of an individual to 
developing venous thrombosis with 
high accuracy in several ethnic 
populations. 

Stimulation or Inhibition of Gamma 
Delta T-Cells To Promote or Inhibit 
Bone Growth 

Dr. Nona T. Colburn (NIAMS). 
U.S. Provisional Application filed 07 

Nov 2003 (DHHS Reference No. E–277–
2003/0–US–01). 

Licensing Contact: Marlene Shinn-
Astor; (301) 435–4426; 
shinnm@mail.nih.gov. 

Bone injury is a common occurrence 
that disables people from working and 
otherwise carrying on their daily lives 
and is an important health concern. 
When fracture healing does not go as 
intended, the ability of a bone to heal 
without a scar is lost. This can result in 
disfigurement, pain, and loss or 
impairment of bodily function. It has 
been shown that within the segment of 
the clinical population afflicted with 
non-healing fractures, a large number of 
these non-unions are a direct result of 
the patient’s immune system status. 
Bone repair involves a series of phases, 
the first of which is the initial 
inflammatory phase controlled by the 
body’s innate immune response. Of 
those first responder cells are the 
gamma delta T-cells that are capable of 
recognizing products of cell damage. 
This technology relates to the 
stimulation or inhibition of the gamma 
delta T-cells to modulate bone growth. 
It is anticipated that the manipulation of 
the gamma delta T-cell population will 
reduce the need to perform operations 
such as bone grafting which are 
currently used to treat non-unions. 
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Methods for Inhibiting HIV and Other 
Viral Infections by Modulating 
Ceramide Metabolism 

Robert Blumenthal, Catherine M. 
Finnegan (NCI). 

U.S. Provisional Application No. 60/
528,411 filed 09 Dec 2003 (DHHS 
Reference No. E–265–2003/0–US–01). 

Licensing Contact: Sally Hu; (301) 
435–5606; hus@mail.nih.gov. 

This invention provides methods of 
inhibiting or preventing HIV–1 
infections by inducing either the de 
novo biosynthesis of ceramide, or by 
activating enzymes (e.g., 
sphingomyelinase) involved in the 
generation of ceramide at the plasma 
membrane, or by direct incorporation of 
exogenous ceramide into target cell 
membranes. The invention describes 
methods for administration of a 
retinamide compound, particularly an 
N–(aryl) retinamide compound such as 
N–(4–hydroxyphenyl) retinamide (4–
HPR) resulting in increased plasma 
membrane ceramide levels, which 
results in the inhibition of HIV–1 
infection in monocyte/macrophages by 
perturbing membrane organization. In 
addition, because of its low toxicity in 
non-tumor cells, 4–HPR and related 
compounds are particularly suitable for 
long-term preventative or therapeutic 
administration to subjects suffering from 
an HIV infection or who are at risk of 
contracting an HIV infection. Thus, this 
invention provides a novel means of 
treating or inhibiting HIV and other 
viral infections by administering a 
retinamide compound to a patient 
suffering from or susceptible to such a 
viral infection.

ELISA Assay of Serum Soluble CD22 To 
Assess Tumor Burden/Relapse in 
Subjects With Leukemia and 
Lymphoma 

Robert Kreitman et al. (NCI). 
PCT Application No. PCT/US03/

16298 filed 20 May 2003 (DHHS 
Reference No. E–065–2002/0–PCT–02), 
with priority to 20 May 2002. 

Licensing Contact: Jesse Kindra; (301) 
435–5559; kindraj@mail.nih.gov. 

Disclosed are methods of using 
previously unknown soluble forms of 
CD22 (sCD22) present in the serum of 
subjects with B-cell leukemias and 
lymphomas to assess tumor burden in 
the subjects. Also disclosed are methods 
of diagnosing or prognosing 
development or progression of a B-cell 
lymphoma or leukemia in a subject, 
including detecting sCD22 in a body 
fluid sample taken or derived from the 
subject, for instance, serum. In some 
embodiments, soluble CD22 levels are 
quantified. By way of example, the B-

cell lymphoma or leukemia can be hairy 
cell leukemia, chronic lymphocytic 
leukemia, or non-Hodgkin’s lymphoma. 
Soluble CD22 in some embodiments is 
detected by a specific binding agent, 
and optionally, the specific binding 
agent can be detectably labeled. 

Also disclosed are methods of 
selecting a B-cell lymphoma or 
leukemia therapy that include detecting 
an increase or decrease in sCD22 levels 
in a subject compared to a control, and, 
if such increase or decrease is 
identified, selecting a treatment to 
prevent or reduce B-cell lymphoma or 
leukemia or to delay the onset of B-cell 
lymphoma or leukemia. 

Other embodiments are kits for 
measuring a soluble CD22 level, which 
kits include a specific binding molecule 
that selectively binds to the CD22, e.g. 
an antibody or antibody fragment that 
selectively binds CD22. 

Further disclosed methods are 
methods for screening for a compound 
useful in treating, reducing, or 
preventing B-cell lymphomas or 
leukemias, or development or 
progression of B-cell lymphomas or 
leukemias, which methods include 
determining if application of a test 
compound lowers soluble CD22 levels 
in a subject, and selecting a compound 
that so lowers sCD22 levels. 

C–C Chemokines That Inhibit 
Retrovirus Infection 

Paolo Lusso, Robert C. Gallo, Fiorenza 
Cocchi, Anthony L. De Vico, Alfredo 
Garzino-Demo (NCI). 

PCT Application No. PCT/US96/
18993 filed 27 Nov 1996 (DHHS 
Reference No. E–008–1996/0–PCT–02); 
U.S. Patent Application No. 09/077,614 
filed 29 May 1998 (DHHS Reference No. 
E–008–1996/0–US–04) (with priority to 
30 Nov 1995). 

Licensing Contact: Sally Hu; (301) 
435–5606; hus@mail.nih.gov. 

This invention concerns three 
members of the human C–C chemokine 
family, RANTES, macrophage 
inflammatory protein 1alpha (MIP–
1alpha) and macrophage inflammatory 
protein 1beta (MIP–1beta), which are 
produced and secreted by several cell 
types, including CD8-positive T 
lymphocytes, and which act in vitro as 
HIV suppressive factors. These factors 
and their respective genes may be used 
in the diagnosis, prognosis, treatment 
and prevention of AIDS and other 
retrovirus-induced diseases. The 
invention provides a therapeutic 
preparation, methods for therapeutic 
and prophylactic treatment of retroviral 
infection, and a method of prognosis for 
retroviral infection. The technology was 

reported in Science 270(8):1560–1561 
(December 8, 1995).

Dated: March 18, 2004. 

Steven M. Ferguson, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health.
[FR Doc. 04–6608 Filed 3–23–04; 8:45 am] 

BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Extramural Loan 
Repayment Program. 

Date: April 13, 2004. 
Time: 2 p.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, Two 

Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Telephone 
Conference Call). 

Contact Person: D.G. Patel, PhD, Scientific 
Review Administrator, Review Branch, DEA, 
NIDDK, National Institutes of Health, Room 
747, 6707 Democracy Boulevard, Bethesda, 
MD 20892, (301) 594–7682, 
pateldg@extra.niddk.nih.gov.

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS)
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Dated: March 18, 2004. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 04–6607 Filed 3–23–04; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Prospective Grant of Exclusive 
License: Methods and Compositions 
for the Promotion of Hair Growth 
Utilizing Actin Binding Peptides

AGENCY: National Institutes of Health, 
Public Health Service, HHS.
ACTION: Notice.

SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
404.7(a)(1)(i), that the National 
Institutes of Health, Department of 
Health and Human Services, is 
contemplating the grant of an exclusive 
patent license to practice the inventions 
embodied in U.S. Patent Application 
60/351,386 (re-filed), PCT Patent 
Application No. PCT/US03/01973, filed 
January 22, 2003 [DHHS Ref. E–053–
2002/0–PCT–02], entitled ‘‘Methods and 
Compositions for the Promotion of Hair 
Growth Utilizing Actin Binding 
Peptides,’’ to EGB Advisors, LLC, which 
is located in San Francisco, California. 
The patent rights in these inventions 
have been assigned to the United States 
of America. 

The prospective exclusive license 
territory will be worldwide (with the 
exception of China, Hong Kong and 
Taiwan) and the field of use may be 
limited to the use of actin binding 
proteins for the development of a 
topical hydrogel treatment for alopecia 
to promote hair growth.
DATES: Only written comments and/or 
applications for a license which are 
received by the NIH Office of 
Technology Transfer on or before May 
24, 2004, will be considered.
ADDRESSES: Requests for copies of the 
patent application, inquiries, comments, 
and other materials relating to the 
contemplated exclusive license should 
be directed to: Jesse S. Kindra, J.D., 
M.S., Technology Licensing Specialist, 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, MD 
20852–3804; Telephone: (301) 435–
5559; Facsimile: (301) 402–0220; E-mail: 
kindraj@mail.nih.gov.
SUPPLEMENTARY INFORMATION: The 
technology describes methods and 
compositions for treating a subject 

(human or animal) suffering from hair 
loss. More specifically, the technology 
relates to the discovery that actin 
binding peptides promote hair growth. 
In one example, the technology 
describes the exogenous delivery of a 
seven amino acid peptide of Thymosin-
4 to promote hair growth. 

The prospective exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless 
within sixty (60) days from the date of 
this published notice, the NIH receives 
written evidence and argument that 
establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

Applications for a license in the field 
of use filed in response to this notice 
will be treated as objections to the grant 
of the contemplated exclusive license. 
Comments and objections submitted to 
this notice will not be made available 
for public inspection and, to the extent 
permitted by law, will not be released 
under the Freedom of Information Act, 
5 U.S.C. 552.

Dated: March 7, 2004. 
Steven M. Ferguson, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health.
[FR Doc. 04–6609 Filed 3–23–04; 8:45 am] 
BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

National Toxicology Program (NTP); 
National Institute of Environmental 
Health Sciences (NIEHS); National 
Institutes of Health (NIH); NTP 
Interagency Center for the Evaluation 
of Alternative Toxicological Methods 
(NICEATM); Request for Public 
Comment on the Nomination for 
Ocular Toxicity Test Methods and 
Related Activities and Request for Data 
on Chemicals Evaluated by In Vitro or 
In Vivo Ocular Irritancy Test Methods

SUMMARY: On behalf of the Interagency 
Coordinating Committee on the 
Validation of Alternative Methods 
(ICCVAM), NICEATM requests (1) 
public comment on four test methods 
for ocular toxicity and related activities 
nominated to the ICCVAM by the U.S. 
Environmental Protection Agency 
(EPA), (2) public comment on 
ICCVAM’s recommended actions for the 
nomination, and (3) data from 
completed studies on chemicals and 

products tested for ocular irritancy 
using in vitro and/or in vivo test 
methods. This data will be used to (1) 
evaluate the validation status of existing 
in vitro test methods for ocular 
irritancy/corrosion and (2) develop a list 
of substances with high quality in vivo 
data that can be considered as reference 
chemicals for future validation studies. 

NICEATM welcomes data generated 
using standardized in vitro test methods 
used to identify severe, moderate, mild, 
or non-irritating substances. Test 
methods for identifying severe 
(irreversible) ocular irritation/corrosion 
for which data are sought include, but 
are not limited to the four methods 
nominated by the EPA: (1) The Bovine 
Corneal Opacity and Permeability 
(BCOP) test, (2) the Isolated Rabbit Eye 
(IRE) test or the Rabbit Enucleated Eye 
Test (REET), (3) the Isolated Chicken 
Eye (ICE) test or the Chicken Enucleated 
Eye Test (CEET), and (4) the Hen’s Egg 
Test—Chorion Allantoic Membrane 
(HET–CAM). In addition, high quality 
data from standardized ocular irritancy 
test methods using rabbits (e.g., EPA 
1998; UN 2003) and in vivo data 
generated from procedures/protocols 
that might alleviate or reduce pain and 
suffering (e.g., topical and systemic 
analgesics) in test animals are requested. 

Background Information 

The Scientific Advisory Committee on 
Alternative Toxicological Methods 
(SACATM) unanimously recommended 
at its meeting in August 2003 that 
NICEATM focus efforts on test methods 
for ocular irritancy and possibly hold a 
workshop and/or develop a background 
document on available methods. In 
October 2003, the EPA nominated the 
following activities to ICCVAM: (1) 
Evaluate the validation status of four in 
vitro ocular toxicity test methods: the 
BCOP, IRE or the REET, ICE or CEET, 
and HET–CAM, (2) identify and develop 
in vivo ocular toxicity reference data to 
support the validation of in vitro test 
methods, (3) explore ways of alleviating 
pain and suffering from current in vivo 
ocular toxicity testing, and (4) review 
the state of the science and the 
availability of in vitro test methods for 
assessing mild or moderate ocular 
irritants. ICCVAM endorsed the review 
of the methods as a high priority and 
recommended that NICEATM develop 
Background Review Documents for 
BCOP, IRE, ICE, and HET–CAM. 
ICCVAM also recommended that 
NICEATM convene an expert panel to 
independently review the validation 
status of these four methods and 
propose standardized protocols for these 
test methods. 
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As part of the nomination review 
process, the NICEATM invites public 
comments on the EPA nomination to 
ICCVAM and the ICCVAM’s 
recommended actions. In addition, 
ICCVAM and NICEATM are 
collaborating with the European Center 
for the Validation of Alternative 
Methods (ECVAM) to evaluate the 
validation status of in vitro methods for 
assessing ocular irritation/corrosion. In 
response to the SACATM 
recommendation, the EPA nomination 
and ICCVAM’s recommended actions, 
and the NICEATM/ICCVAM 
collaboration with ECVAM, NICEATM 
also requests the submission of data 
from completed studies on chemicals 
and products tested for ocular irritancy 
using in vitro and/or in vivo test 
methods. This data will be used to 
evaluate the validation status of existing 
in vitro test methods for ocular 
irritancy/corrosion and to develop a list 
of substances with high quality in vivo 
data that can be considered as reference 
chemicals for future validation studies. 
Information on the expert panel 
evaluation(s) will be announced in a 
future Federal Register notice. 

Public Comment and Submission of 
Chemical and Protocol Information and 
Test Data 

Public comment and data and other 
information submitted in response to 
this notice should be sent to NICEATM 
(Dr. William S. Stokes, Director, 
NICEATM, NIEHS, 79 T.W. Alexander 
Drive, P.O. Box 12233, MD EC–17, 
Research Triangle Park, NC 27709, 
(phone) 919–541–2384, (fax) 919–541–
0947, iccvam@niehs.nih.gov) and 
received by May 24, 2004. Data and 
other information received by this date 
will be forwarded to the ICCVAM and 
the ICCVAM Ocular Toxicity Working 
Group (OTWG) for their consideration. 
Data and other information received 
after this date will be periodically 
compiled and added to the database 
maintained by NICEATM. All 
information submitted in response to 
this notice will be made publicly 
available upon request to NICEATM. 

When submitting data or information 
on protocols, please reference this 
Federal Register notice and provide 
appropriate contact information (name, 
affiliation, mailing address, phone, fax, 
e-mail, and sponsoring organization, as 
applicable). NICEATM prefers data to be 
submitted as copies of pages from 
applicable study notebooks and/or 
study reports, if available. Each 
submission for a chemical should 
preferably include the following 
information, as appropriate: 

• Common and trade name; 

• Chemical Abstracts Service Registry 
Number (CASRN); 

• Chemical and/or product class; 
• Commercial source; 
• In vitro test protocol used; 
• Rabbit eye test protocol used; 
• Human eye test protocol used; 
• Individual animal/human or in 

vitro responses at each observation time 
(i.e., raw data); 

• The extent to which the study 
complies with national/international 
Good Laboratory Practice (GLP) 
guidelines;

• Date and testing organization. 
Those persons submitting data on 

chemicals tested for ocular irritancy in 
rabbits are referred to the ICCVAM/
NICEATM Web site (http://
iccvam.niehs.nih.gov/methods/
eyeirrit.htm) for an example of the type 
of experimental animal study 
information and data requested in this 
notice. 

In Vitro Ocular Irritancy Chemical 
Tests: BCOP, HET–CAM, ICE, and IRE 

NICEATM welcomes public comment 
on and the submission of data from the 
four in vitro test methods used to 
identify severe (irreversible) ocular 
irritation/corrosion nominated by the 
EPA: BCOP, HET–CAM, ICE, and IRE. 
This information will be used to 
evaluate the validation status of these 
test method protocols and to identify 
any additional development and/or 
validation that might be helpful in 
advancing the usefulness of the 
proposed test methods. ICCVAM 
anticipates recommending a 
standardized protocol for each of the 
four test methods. ICCVAM also will 
use existing data and protocols as the 
basis for development of proposed 
performance standards that structurally 
and functionally similar test methods 
should meet or exceed. Because test 
methods for identifying severe eye 
irritants/corrosives are of high priority, 
NICEATM especially requests data on 
chemicals identified by these four 
methods as severe irritants, although 
data on mildly irritating and non-
irritating substances also are welcome. 

Other In Vitro Ocular Irritancy 
Methods 

NICEATM also requests the 
submission of data and information for 
standardized in vitro ocular irritancy 
methods, other than the four identified 
above, and methods that might 
accurately identify non-irritating and 
mild to moderate irritants. Detailed test 
method protocols and other related 
information for these potential test 
methods should be submitted along 
with the data. 

In Vivo Test Methods for Ocular 
Irritancy 

NICEATM requests the submission of 
high quality in vivo data that might be 
used to identify appropriate reference 
chemicals for future validation studies 
of in vitro ocular irritancy test methods. 
This data would be used to construct a 
database of in vivo data to assess 
interlaboratory variability, as well as to 
support validation efforts. Data are 
sought from studies conducted to 
comply with Federal or other national/
international testing requirements, but 
may not be publicly available because: 
(1) The data were submitted to 
regulatory authorities, but are 
proprietary and cannot be released to 
the public by regulatory authorities or 
(2) there is no requirement to submit the 
data to regulatory authorities. In 
addition to data from studies in animals, 
NICEATM also welcomes the 
submission of data from human studies, 
including any human post-marketing or 
occupational exposure/surveillance data 
that might be available. 

Procedures for Reducing or Eliminating 
Pain and Suffering during In Vivo 
Ocular Irritancy Testing 

NICEATM requests the submission of 
information and data from in vivo 
methods, procedures, and/or strategies 
that may reduce or eliminate the pain 
and suffering associated with current in 
vivo eye irritation methods, such as 
those using topical or systemic 
analgesics. 

Background Information on ICCVAM 
and NICEATM 

ICCVAM is an interagency committee 
composed of representatives from 15 
Federal regulatory and research agencies 
that use or generate toxicological 
information. ICCVAM promotes the 
development, validation, evaluation, 
and regulatory acceptance of 
toxicological test methods that improve 
agencies’ ability to make decisions on 
health risks, while refining, reducing 
and replacing animal use wherever 
possible. 

The ICCVAM Authorization Act of 
2000 (Pub. L. 106–545, available at 
http://iccvam.niehs.nih.gov/about/
PL106545.htm) establishes ICCVAM as a 
permanent interagency committee of the 
NIEHS under the NICEATM. NICEATM 
provides scientific support for ICCVAM 
and ICCVAM-related activities. 
NICEATM and ICCVAM work 
collaboratively to evaluate new and 
improved test methods applicable to the 
needs of Federal agencies. Additional 
information about ICCVAM and 
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NICEATM can be found at the following 
Web site: http://iccvam.niehs.nih.gov. 
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Dated: March 15, 2004. 
Kenneth Olden, 
Director, National Institute of Environmental 
Health Sciences.
[FR Doc. 04–6487 Filed 3–23–04; 8:45 am] 
BILLING CODE 4140–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Funding Opportunity Title: Notice of 
Funding Availability (NOFA) for the 
Drug-Addiction-Treatment-Act-of-2000 
(DATA) (Title XXXV of the Children’s 
Health Act of 2000) Physician Clinical 
Support System (Short Title: DATA 
Physician Clinical Support System) 

Announcement Type: Initial. 
Funding Opportunity Number: TI 04–

005. 
Catalog of Federal Domestic 

Assistance (CFDA) Number: 93.243. 
Due Date for Applications: June 2, 

2004. 
(Note: Letters from State Single Point 

of Contact (SPOC) in response to E.O. 
12372 are due August 1, 2004.)
SUMMARY: The Substance Abuse and 
Mental Health Services Administration 
(SAMHSA), Center for Substance Abuse 
Treatment (CSAT), announces the 
availability of FY 2004 funds for the 
Drug-Addiction-Treatment-Act-of-2000 
(DATA) (Title XXXV of the Children’s 
Health Act of 2000) Physician Clinical 
Support System (Short Title: DATA 
Physician Clinical Support System). A 
synopsis of this funding opportunity, as 
well as many other Federal Government 
funding opportunities, is also available 
at the Internet site: http://
www.grants.gov. 

For complete instructions, potential 
applicants must obtain a copy of 
SAMHSA’s standard Infrastructure 
Grants Program Announcement (INF–04 
PA (MOD)), and the PHS 5161–1 (Rev. 

7/00) application form before preparing 
and submitting an application. The 
INF–04 PA (MOD) describes the general 
program design and provides 
instructions for applying for all 
SAMHSA Infrastructure Grants, 
including the DATA Physician Clinical 
Support System. SAMHSA’s 
Infrastructure Grants provide funds to 
increase the capacity of mental health 
and/or substance abuse service systems 
to support effective programs and 
services. Additional instructions and 
specific requirements for this funding 
opportunity are described below. 

I. Funding Opportunity Description 
Authority: Section 509 of the Public 

Health Service Act, as amended and 
subject to the availability of funds. 

The purpose of the DATA Physician 
Clinical Support System cooperative 
agreement is to develop a coordinated, 
clinical support program for physicians 
who are treating addicted patients with 
buprenorphine products. The target 
participants for the clinical support 
system are primary care physicians, 
pain specialists, psychiatrists and other 
non-addiction medical practitioners, 
who are often reluctant to treat addicted 
patients and are not as familiar with 
opioid addiction treatment as addictions 
specialists are. However, addictions 
specialists will also be encouraged to 
participate in the DATA Physician 
Clinical Support System or to serve as 
mentors. 

Applicants are expected to develop a 
coherent, well-designed program to 
assist physicians in developing the 
skills and confidence to treat addicted 
patients, thereby reducing resistance 
and barriers to the availability of 
treatment. By enlisting the assistance of 
professional medical groups and other 
organizations, the grantee will offer 
physicians the information and 
consultation they need to provide safe 
and effective buprenorphine treatment. 

Applicants must select activities from 
the following list of infrastructure 
development activities, as appropriate 
to their proposed project: 

• Provider/network development (i.e., 
physician clinical support network/
system development to inform 
physicians of established standards of 
care); 

• Organizational/structural change 
(e.g., to increase access to and efficiency 
of services); 

• Development of the physician 
workforce; 

• Development of interagency 
coordination mechanisms (between 
national professional medical 
organizations or related organizations); 
and 

• Quality improvement efforts. 
Applicants must demonstrate the 

ability to provide consultative services, 
telephone consultation, on-site training, 
observation of practice, and peer 
mentoring to physicians treating 
patients for opioid addiction. 
Applicants may propose other activities, 
such as conducting a limited number of 
regional meetings or online Web 
conferences to improve physician 
workforce performance. 

Physician support activities must 
focus on the following content areas:

• Assessment and diagnosis using the 
Diagnostic and Statistical Manual, 
Fourth Edition, Text Revision (DSM–IV–
TR); 

• Induction, maintenance, and 
detoxification protocols; 

• Strategies to avoid complications 
and treat them; 

• Ancillary medications; 
• Recommended visit and monitoring 

schedules; 
• Special psychosocial strategies on 

motivating patients, setting limits, or 
implementing contingency plans; 

• Medically supervised withdrawal 
and opioid withdrawal scales; 

• Referrals to counseling, other 
ancillary services, or self-help groups; 

• Diagnosis and treatment of 
psychiatric co-morbidities or co-
occurring disorders, including, but not 
limited to, chronic pain, poly-substance 
abuse, hepatitis C and HIV disease; 

• HIV screening, counseling, testing, 
and referrals; 

• Referrals to higher levels of care; 
• Special needs patients, including 

pregnant, adolescent, and elderly 
patients; and 

• Important patient recovery 
indicators. 

Background: The need for 
medication-assisted treatment for opioid 
addiction greatly exceeds the Nation’s 
treatment capacity. To address this long-
standing problem, the Drug Addiction 
Treatment Act of 2000 (DATA) was 
enacted to allow trained, qualified 
physicians to prescribe specifically 
approved narcotic medications for the 
treatment of opioid addiction in their 
offices or settings outside traditional 
opioid treatment programs. 

The Food and Drug Administration 
approved two brand-name medications 
containing buprenorphine for this 
treatment in 2002. SAMHSA was 
assigned responsibility to assist with 
training physicians under DATA. 
Approximately 4,000 physicians have 
been trained and 2,500 are approved to 
prescribe these medications. Yet, the 
stigma of addiction tends to discourage 
primary care physicians from obtaining 
training and treating this population. 
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Also, the lack of physician experience, 
concerns over practical issues, and 
limited understanding of the 
appropriate role of medication in opioid 
treatment all appear to be factors in the 
slow adoption of this form of treatment 
intervention by the medical profession. 

II. Award Information 
1. Estimated Funding Available/

Number of Awards: It is expected that 
up to $500,000 will be available to fund 
one award in FY 2004. The maximum 
allowable award for this Category I—
Small Infrastructure Grant Award is 
$500,000 in total costs (direct and 
indirect) per year for up to 3 years. 
Proposed budgets cannot exceed the 
allowable amount in any year of the 
proposed project. The actual amount 
available for the award may vary, 
depending on unanticipated program 
requirements and the number and 
quality of the applications received. 
Annual continuations will depend on 
the availability of funds, grantee 
progress in meeting program goals and 
objectives, and timely submission of 
required data and reports. 

2. Funding Instrument: Cooperative 
Agreement.

Roles and Responsibilities of Federal 
Staff: Federal staff members will: 

• Participate in the selection of 
physician and non-physician members 
of a steering committee that will plan, 
implement, and coordinate the support 
system; 

• Assist the grantee to plan for health 
care infrastructure development; 

• Help to establish measures of cost-
effectiveness; 

• Assist the grantee to meet quality 
improvement goals; 

• Ensure that consultation services 
are provided to the regions of the 
country with the greatest need; 

• Provide advice and assistance in 
developing the evaluation; 

• Foster learning and collaboration 
and coordinate with other SAMHSA-
funded activities, such as the DATA 
waiver program, the DATA evaluation, 
and Addiction Technology Transfer 
Centers (ATTCs); and 

• Provide some of the on-site training, 
observation of practice, consultative 
services, peer mentoring, and other 
services envisioned under this program. 

The Government Project Officer (GPO) 
will serve as a voting member of the 
steering committee, but will not chair 
the committee. 

Roles and Responsibilities of Grantee: 
The grantee will be required to establish 
a steering committee to oversee the 
development of the Physician Clinical 
Support System and determine the 
direction of the project. Steering 

committee membership will be 
comprised of representatives from 
participating national professional 
medical organizations authorized by law 
to conduct DATA training, other 
stakeholders, and the GPO. The steering 
committee will be required to meet, at 
a minimum, yearly and confer by 
conference call quarterly to develop 
strategies to bring the project to fruition. 
The grantee is also expected to 
implement and evaluate the program in 
full cooperation with SAMSHA staff 
members and contractors. The grantee 
also will be required to: 

• Comply with all aspects of the 
terms and conditions of the cooperative 
agreement (to be issued with the award); 

• Participate in selecting a 
chairperson for the steering committee; 

• Provide required reports, including 
those related to the Government 
Performance and Results Act (GPRA); 
and 

• Respond to requests for information 
or data related to the program. 

III. Eligibility Information 
1. Eligible Applicants: Eligibility is 

limited to the national professional 
medical organizations authorized by 
DATA to carry out training. These are 
the American Society of Addiction 
Medicine, the American Academy of 
Addiction Psychiatry, the American 
Medical Association, the American 
Osteopathic Association, and the 
American Psychiatric Association. 
While any of these entities may apply 
individually, SAMHSA encourages a 
consortium comprised of all or several 
eligible organizations to apply. If a 
consortium is formed for this purpose, 
a single organization in the consortium 
must be the legal applicant, the 
recipient of the award, and the entity 
legally responsible for satisfying the 
grant requirements. If a consortium 
submits an application, the application 
must include a written agreement 
outlining the roles and responsibilities 
of each participating national 
professional medical organization. This 
agreement must be signed by an 
authorized official of each member of 
the consortium and attached to the 
application as a new Appendix 4, 
‘‘Roles and Responsibilities of 
Participating National Professional 
Medical Organizations.’’ These 
eligibility criteria supersede the criteria 
specified in Section III–1 of the INF–04 
PA (MOD). 

2. Cost Sharing or Matching is not 
required. 

3. Other: Applicants must also meet 
certain application formatting and 
submission requirements or the 
application will be screened out and 

will not be reviewed. These 
requirements are described in Section 
IV–2 below, as well as in the INF–04 PA 
(MOD). 

IV. Application and Submission 
Information 

1. Address to Request Application 
Package: Complete application kits may 
be obtained from the National 
Clearinghouse for Alcohol and Drug 
Information (NCADI) at 1–800–729–
6686. When requesting an application 
kit for this program, the applicant must 
specify the funding opportunity title 
(DATA Physician Clinical Support 
System) and the funding opportunity 
number (TI 04–005). All information 
necessary to apply, including where to 
submit applications and application 
deadline instructions, is included in the 
application kit. The PHS 5161–1 
application form is also available 
electronically via SAMHSA’s World 
Wide Web Home Page: http://
www.samhsa.gov/ (Click on ‘Grant 
Opportunities’) and the INF–04 PA 
(MOD) is available electronically at 
http://www.samhsa.gov/grants/2004/
standard/Infrastructure/index.asp.

When submitting an application, be 
sure to type ‘‘TI 04–005, DATA 
Physician Clinical Support System’’ in 
Item Number 10 on the face page of the 
application form. Also, SAMHSA 
applicants are required to provide a 
DUNS Number on the face page of the 
application. To obtain a DUNS Number, 
access the Dun and Bradstreet Web site 
at http://www.dunandbradstreet.com or 
call 1–866–705–5711. 

2. Content and Form of Application 
Submission: Information including 
required documents, required 
application components, and 
application formatting requirements is 
available in the INF–04 PA (MOD) in 
Section IV–2. 

Checklist for Formatting Requirements 
and Screenout Criteria for SAMHSA 
Grant Applications 

SAMHSA’s goal is to review all 
applications submitted for grant 
funding. However, this goal must be 
balanced against SAMHSA’s obligation 
to ensure equitable treatment of 
applications. For this reason, SAMHSA 
has established certain formatting 
requirements for its applications. If you 
do not adhere to these requirements, 
your application will be screened out 
and returned to you without review. 
b Use the PHS 5161–1 application. 
b Applications must be received by 

the application deadline. Applications 
received after this date must have a 
proof of mailing date from the carrier 
dated at least 1 week prior to the due 
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date. Private metered postmarks are not 
acceptable as proof of timely mailing. 
Applications not received by the 
application deadline or not postmarked 
at least 1 week prior to the application 
deadline will not be reviewed. 
b Information provided must be 

sufficient for review. 
b Text must be legible. 
• Type size in the Project Narrative 

cannot exceed an average of 15 
characters per inch, as measured on the 
physical page. (Type size in charts, 
tables, graphs, and footnotes will not be 
considered in determining compliance.) 

• Text in the Project Narrative cannot 
exceed 6 lines per vertical inch. 
b Paper must be white paper and 8.5 

inches by 11.0 inches in size. 
b To ensure equity among 

applications, the amount of space 
allowed for the Project Narrative cannot 
be exceeded.

• Applications would meet this 
requirement by using all margins (left, 
right, top, bottom) of at least one inch 
each, and adhering to the page limit for 
the Project Narrative stated in the INF–
04 PA (MOD). 

• Should an application not conform 
to these margin or page limits, SAMHSA 
will use the following method to 
determine compliance: The total area of 
the Project Narrative (excluding 
margins, but including charts, tables, 
graphs and footnotes) cannot exceed 
58.5 square inches multiplied by the 
page limit. This number represents the 
full page less margins, multiplied by the 
total number of allowed pages. 

• Space will be measured on the 
physical page. Space left blank within 
the Project Narrative (excluding 
margins) is considered part of the 
Project Narrative, in determining 
compliance. 
b The page limit for Appendices 

stated in the INF–04 PA (MOD) cannot 
be exceeded. 

To facilitate review of your 
application, follow these additional 
guidelines. Failure to adhere to the 
following guidelines will not, in itself, 
result in your application being 
screened out and returned without 
review. However, the information 
provided in your application must be 
sufficient for review. Following these 
guidelines will help ensure your 
application is complete, and will help 
reviewers to consider your application. 
b The 10 application components 

required for SAMHSA applications 
should be included. These are: 

• Face Page (Standard Form 424, 
which is in PHS 5161–1) 

• Abstract 
• Table of Contents 
• Budget Form (Standard Form 424A, 

which is in PHS 5161–1) 

• Project Narrative and Supporting 
Documentation 

• Appendices 
• Assurances (Standard Form 424B, 

which is in PHS 5161–1) 
• Certifications (a form in PHS 5161–

1) 
• Disclosure of Lobbying Activities 

(Standard Form LLL, which is in PHS 
5161–1) 

• Checklist (a form in PHS 5161–1) 
b Applications should comply with 

the following requirements: 
• Provisions relating to 

confidentiality, participant protection 
and the protection of human subjects, as 
indicated in the INF–04 PA (MOD). 

• Budgetary limitations as indicated 
in Sections I, II, and IV–5 of the INF–
04 PA (MOD). 

• Documentation of nonprofit status 
as required in the PHS 5161–1. 
b Pages should be typed single-

spaced with one column per page. 
b Pages should not have printing on 

both sides. 
b Please use black ink, and number 

pages consecutively from beginning to 
end so that information can be located 
easily during review of the application. 
The cover page should be page 1, the 
abstract page should be page 2, and the 
table of contents page should be page 3. 
Appendices should be labeled and 
separated from the Project Narrative and 
budget section, and the pages should be 
numbered to continue the sequence. 
b Send the original application and 

two copies to the mailing address in the 
funding announcement. Please do not 
use staples, paper clips, and fasteners. 
Nothing should be attached, stapled, 
folded, or pasted. Do not use heavy or 
lightweight paper, or any material that 
cannot be copied using automatic 
copying machines. Odd-sized and 
oversized attachments such as posters 
will not be copied or sent to reviewers. 
Do not include videotapes, audiotapes, 
or CD–ROMs. 

3. Submission Dates and Times: 
Applications must be received by June 
2, 2004. You will be notified by postal 
mail that your application has been 
received. Additional submission 
information is available in the INF–04 
PA (MOD) in Section IV–3. 

4. Intergovernmental Review: Because 
the DATA Physician Clinical Support 
System program is national in scope, 
applicants are not required to comply 
with the requirements of Executive 
Order 12372 or the Public Health 
System Impact Statement (PHSIS) as 
detailed in Section IV–4 of the INF–04 
PA (MOD). 

5. Funding Restrictions: Information 
concerning funding restrictions is 
available in the INF–04 PA (MOD) in 

Section IV–5. Funds for the DATA 
Physician Clinical Support System 
program may not be used for the 
following activities allowed in the INF 
04–PA (MOD) in Section I–2: 

• Needs assessment; 
• Strategic planning; 
• Financing/coordination of funding 

streams; 
• Policy development to support 

needed service improvements (e.g., rate-
setting activities, establishment of 
standards of care, development/revision 
of credentialing, licensure, or 
accreditation requirements); 

• Performance measurement 
development; or 

• Data infrastructure/MIS 
development. 

In addition, the grantee may not use 
funds for training physicians to qualify 
for the DATA waiver. SAMHSA already 
has adequate mechanisms in place to 
subsidize the 8-hour training that is 
required for some candidates to meet 
DATA qualification requirements. 

V. Application Review Information 

1. Evaluation Criteria: Applications 
will be reviewed against the Evaluation 
Criteria and requirements for the Project 
Narrative specified in the INF–04 PA 
(MOD). The following information 
describes the exceptions or limitations 
to the INF–04 PA (MOD) and provides 
special requirements that pertain only to 
the DATA Physician Clinical Support 
System program. Applicants for the 
DATA Physician Clinical Support 
System program are required to discuss 
the following requirements in their 
applications, in addition to the 
requirements specified in the INF–04 
PA (MOD): 

1.1 In ‘‘Section A: Statement of 
Need’’: 

a. Applicants must address the issues/
needs of the target population. The 
target population for this program is the 
population of persons with opioid 
addiction disorders. The catchment area 
is the Nation as a whole. 

b. Applicants do not have to respond 
to the fourth bullet, which requires 
applicants to ‘‘* * * show that 
identified needs are consistent with 
priorities of the State or county that has 
primary responsibility for the service 
delivery system.’’

1.2 In ‘‘Section B: Proposed 
Approach’: 

Applicants must describe how 
stakeholders and other organizations 
that choose to participate in the 
proposed project will collaborate with 
each other in implementing the DATA 
Physician Clinical Support System. 

1.3 Applicants must provide ‘‘Roles 
and Responsibilities of Participating 
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National Professional Medical 
Organizations,’’ as a new Appendix 4 of 
the application rather than the Letter to 
the SSA as described in Section IV–2.2 
in the INF–04 PA (MOD).

1.4 Applicants do not have to 
include Appendix 5, Copy of State or 
County Strategic Plan, as specified in 
the INF–04 PA (MOD) in their 
applications. 

1.5 Performance Measurement: All 
SAMHSA grantees are required to 
collect and report certain data so that 
SAMHSA can meet its obligations under 
the Government Performance and 
Results Act (GPRA). The DATA 
Physician Clinical Support System 
grantee will be required to report on the 
following: 

• Number of consultation events, 
training events, technical assistance 
events or contacts; 

• Number of physicians participating 
in each event; 

• Percentage of physicians satisfied 
with educational and support services 
offered; and 

• Percentage of physicians who report 
that consultation or training events 
resulted in appropriate practice 
change(s). 

Applicants must document their 
ability to collect and report on these 
measures in ‘‘Section D: Evaluation and 
Data.’’ The grantee will be required to 
use the relevant data collection 
instruments approved by OMB for 
collecting customer satisfaction data, 
e.g., the CSAT Baseline Meeting 
Satisfaction Survey, the CSAT Follow-
up Meeting Satisfaction Survey, the 
CSAT Baseline Training Satisfaction 
Survey, or the CSAT Follow-up 
Training Satisfaction Survey. These 
instruments are available at http://
www.csat-gpra.samhsa.gov/
knowledge.cfm. Hard copies of the 
instruments are available in the 
application kits distributed by 
SAMHSA’s National Clearinghouse for 
Alcohol and Drug Information (NCADI). 
Training and technical assistance on 
data collection and entry will be 
provided by CSAT. 

2. Review and Selection Process: 
Information about the review and 
selection process is available in the 
INF–04 PA (MOD) in Section V–2. 

VI. Award Administration Information 
Award administration information, 

including award notices, administrative 
and national policy requirements, and 
reporting requirements are available in 
the INF–04 PA (MOD) in Section VI. 
SAMHSA’s standard terms and 
conditions are available at http://
www.samhsa.gov/grants/2004/
useful_info.asp. 

VII. Agency Contact for Additional 
Information 

For questions concerning program 
issues, contact: Raymond Hylton, RN, 
MSN, SAMHSA/Center for Substance 
Abuse Treatment, DPT, 5600 Fishers 
Lane, Rockwall II, Suite 618, Rockville, 
MD 20857; 301–443–6502; e-mail: 
rhylton@samhsa.gov. 

For questions on grants management 
issues, contact: Kathleen Sample, 
SAMHSA/Division of Grants 
Management, 5600 Fishers Lane, 
Rockwall II, Suite 630, Rockville, MD 
20857; (301) 443–9667; e-mail: 
ksample@samhsa.gov.

Daryl Kade, 
Director, Office of Policy, Planning and 
Budget, Substance Abuse and Mental Health 
Services Administration.
[FR Doc. 04–6486 Filed 3–23–04; 8:45 am] 
BILLING CODE 4162–20–P

DEPARTMENT OF HOMELAND 
SECURITY 

Bureau of Citizenship and Immigration 
Services 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

Action: Notice of information 
collection under review: application for 
issuance or replacement of Northern 
Mariana Card. 

The Department of Homeland 
Security, Bureau of Citizenship and 
Immigration Services (CIS), has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995. The information collection was 
previously published in the Federal 
Register on January 13, 2004, at 69 FR 
1990, allowing for a 60-day public 
comment period. No comments were 
received by the CIS on this proposed 
information collection. 

The purpose of this notice is to allow 
an additional 30 days for public 
comments. Comments are encouraged 
and will be accepted until April 23, 
2004. This process is conducted in 
accordance with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Office of Management and Budget, 
Office of Information and Regulatory 
Affairs, Attention: Department of 
Homeland Security Desk Officer, 725 

17th Street, NW., Room 10235, 
Washington, DC 20530. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information should address one or more 
of the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
Extension of currently approved 
collection. 

(2) Title of the Form/Collection: 
Application for Issuance or 
Replacement of Northern Mariana Card. 

(3) Agency Form Number, if any, and 
the Applicable Component of the 
Department of Homeland Security 
Sponsoring the Collection: Form I–777, 
Program and Regulation Development, 
Citizenship and Immigration Services. 

(4) Affected Public who will be Asked 
or Required to Respond, as well as a 
Brief Abstract: Primary: Individuals or 
households. This information collection 
is used by applicants to apply for a 
Northern Mariana identification card if 
they received United States citizenship 
pursuant to Public Law 94–241 
(Covenant to Establish a Commonwealth 
of the Northern Mariana Island). 

(5) An Estimate of the Total Number 
of Respondents and the Amount of Time 
Estimated for an Average Respondent to 
Respond: 100 responses at 30 minutes 
(.50 hours) per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 50 annual burden hours. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please contact 
Richard A. Sloan 202–514–3291, 
Director, Regulations and Forms 
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Services Division, Bureau of Citizenship 
and Immigration Services, Room 4034, 
425 I Street, NW., Washington, DC 
20536. Additionally, comments and/or 
suggestions regarding the item(s) 
contained in this notice, especially 
regarding the estimated public burden 
and associated response time may also 
be directed to Mr. Richard A. Sloan. 

If additional information is required 
contact: Mr. Steve Cooper, PRA 
Clearance Officer, Department of 
Homeland Security, Office of Chief 
Information Officer, Regional Office 
Building 3, 7th and D Streets, SW., Suite 
4626–36, Washington, DC 20202.

Dated: March 18, 2004. 
Richard A. Sloan, 
Department Clearance Officer, Department of 
Homeland Security, Bureau of Citizenship 
and Immigration Services.
[FR Doc. 04–6514 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–10–M

DEPARTMENT OF HOMELAND 
SECURITY 

Citizenship and Immigration Services 
Bureau 

Agency Information Collection 
Activities: Comments Request

ACTION: Request OMB emergency 
approval; application for status as 
temporary resident under section 245A 
of the Immigration and Nationality Act 
(Form I–687). 

The Department of Homeland 
Security (DHS) and the U.S. Citizenship 
and Immigration Services (CIS) has 
submitted an emergency information 
collection request (ICR) utilizing 
emergency review procedures, to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with section 1320.13 
(a)(1)(ii) and (a)(2)(iii) of the Paperwork 
Reduction Act of 1995. The DHS has 
determined that it cannot reasonably 
comply with the normal clearance 
procedures under this part because 
normal clearance procedures are 
reasonably likely to prevent or disrupt 
the collection of information. Therefor, 
immediate OMB approval has been 
requested. If granted, the emergency 
approval is only valid for 180 days. All 
comments and/or questions pertaining 
to this pending request for emergency 
approval must be directed to OMB, 
Office of Information and Regulatory 
Affairs, Attention: Ms. Karen Lee, 
Department of Homeland Security Desk 
Officer, 725-17th Street, NW., Suite 
10235, Washington, DC 20503; 202–
395–5806. 

During the first 60 days of this same 
period, a regular review of this 
information collection is also being 
undertaken. During the regular period, 
the DHS requests written comments and 
suggestions from the public and affected 
agencies concerning this the 
information collection. Comments are 
encouraged and will be accepted until 
May 24, 2004. During 60-day regular 
review, all comments and suggestions, 
or questions regarding additional 
information, to include obtaining a copy 
of the information collection instrument 
with instructions, should be directed to 
Mr. Richard A. Sloan, 202–514–3291, 
Director, Regulations and Forms 
Services Division, Department of 
Homeland Security, Room 4034, 425 I 
Street, NW., Washington, DC 20536. 
Written comments and suggestions from 
the public and affected agencies 
concerning the proposed collection of 
information should address one or more 
of the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
Reinstatement with changes to a 
previously approved collection for 
which approval has expired. 

(2) Title of the Form/Collection: 
Application for Status as Temporary 
Resident under Section 245A of the 
Immigration and Nationality Act. 

(3) Agency Form Number, if Any, and 
the Applicable Component of the 
Department of Homeland Security 
Sponsoring the Collection: Form I–687. 
Bureau of Citizenship and Immigration 
Services. 

(4) Affected Public Who Will be Asked 
or Required to Respond, as Well as a 
Brief Abstract: Primary: Individuals and 
households. The collection of 
information on Form I–687 is required 

to verify the applicant’s eligibility for 
temporary status, and if the applicant is 
deemed eligible, to grant him or her the 
benefit sought. 

(5) An Estimate of the Total Number 
of Respondents and the Amount of Time 
Estimated for an Average Respondent to 
Respond: 100,000 responses at 1 hour 
and 10 minutes (1 .16 hours) per 
response. 

(6) An Estimate of the Total Public 
Burden (in Hours) Associated with the 
Collection: 116,000 annual burden 
hours. 

If additional information is required 
contact: Mr. Steve Cooper, PRA 
Clearance Officer, Department of 
Homeland Security, Office of Chief 
Information Officer, Regional Office 
Building 3, 7th and D Streets, SW., Suite 
4636–26, Washington, DC 20202.

Dated: March 18, 2004. 
Richard A. Sloan, 
Department Clearance Officer, Department of 
Homeland Security, Citizenship and 
Immigration Services.
[FR Doc. 04–6566 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–10–M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Endangered Species Recovery Permit 
Applications

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of receipt of permit 
applications. 

SUMMARY: The following applicants have 
applied for a scientific research permit 
to conduct certain activities with 
endangered species pursuant to section 
10(a)(1)(A) of the Endangered Species 
Act (16 U.S.C. 1531 et seq.). The U.S. 
Fish and Wildlife Service (‘‘we’’) solicits 
review and comment from local, State, 
and Federal agencies, and the public on 
the following permit requests.
DATES: Comments on these permit 
applications must be received on or 
before April 23, 2004.
ADDRESSES: Written data or comments 
should be submitted to the U.S. Fish 
and Wildlife Service, Chief, Endangered 
Species, Ecological Services, 911 NE. 
11th Avenue, Portland, Oregon 97232–
4181 (fax: 503–231–6243). Please refer 
to the respective permit number for each 
application when submitting comments. 
All comments received, including 
names and addresses, will become part 
of the official administrative record and 
may be made available to the public.
FOR FURTHER INFORMATION CONTACT: 
Documents and other information 
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submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents within 30 
days of the date of publication of this 
notice to the address above (telephone: 
503–231–2063). Please refer to the 
respective permit number for each 
application when requesting copies of 
documents.

SUPPLEMENTARY INFORMATION: 

Permit No. TE–778195 

Applicant: Helix Environmental 
Planning, Inc., La Mesa, California.
The permittee requests an amendment 

to take (harass by survey and monitor 
nests) the southwestern willow 
flycatcher (Empidonax traillii extimus) 
in conjunction with demographic 
studies throughout the range of the 
species in California for the purpose of 
enhancing its survival. 

Permit No. TE–082916 

Applicant: Kelly Garron, Fullerton, 
California. 
The applicant requests a permit to 

take (harass by survey, capture, mark, 
release, and recapture) the Mohave tui 
chub (Gila bicolor mohavensis) in 
conjunction with population 
assessments in San Bernardino County, 
California, for the purpose of enhancing 
its survival. 

Permit No. TE–016443 

Applicant: Angeles National Forest, 
Arcadia, California. 

The permittee requests an amendment 
to take (harass by survey) the mountain 
yellow-legged frog (Rana mucosa) in 
conjunction with demographic studies 
in Los Angeles, Ventura, and San 
Bernardino Counties, California, for the 
purpose of enhancing its survival. 

Permit No. TE–815144 

Applicant: Rosemary Thompson, Santa 
Barbara, California.
The permittee requests an amendment 

to take (harass by survey) the unarmored 
threespine stickleback (Gasterosteus 
aculeatus williamsoni) in conjunction 
with demographic studies in Santa 
Barbara County, California, for the 
purpose of enhancing its survival.

Permit No. TE–827493 

Applicant: Brian Leatherman, Yorba 
Linda, California.
The permittee requests an amendment 

to take (monitor nests) the least Bell’s 
vireo (Vireo pusillus bellii) in 
conjunction with demographic studies 
throughout the range of the species in 

California for the purpose of enhancing 
its survival. 

Permit No. TE–082557 

Applicant: Julie McGuigan, Los Osos, 
California.
The applicant requests a permit to 

take (harass by survey and capture) the 
Morro shoulderband snail 
(Helminthoglypta walkeriana) in 
conjunction with surveys in San Luis 
Obispo County, California, for the 
purpose of enhancing its survival. 

Permit No. TE–083348 

Applicant: San Bernardino County 
Department of Public Works, San 
Bernardino, California.
The applicant requests a permit to 

take (harass by survey) the southwestern 
willow flycatcher (Empidonax traillii 
extimus), take (monitor nests) the least 
Bell’s vireo (Vireo pusillus bellii), and 
take (capture, handle, translocate, and 
release) the San Bernardino kangaroo rat 
(Dipodomys merriami parvus) in 
conjunction with demographic studies 
in San Bernardino County, California, 
for the purpose of enhancing their 
survival. 

Permit No. TE–009015 

Applicant: Jason Berkley, Diamond Bar, 
California.
The permittee requests an amendment 

to take (monitor nests) the least Bell’s 
vireo (Vireo pusillus bellii) in 
conjunction with demographic studies 
throughout the range of the species in 
California for the purpose of enhancing 
its survival. 

Permit No. TE–083783 

Applicant: Debra Ayres, Davis, 
California.
The applicant requests a permit to 

remove/reduce to possession (collect 
plants and seeds) Cordylanthus 
palmatus (palmate-bracted bird’s-beak) 
in conjunction with research in Yolo, 
Colusa, Alameda, Fresno, and 
Sacramento Counties, California, for the 
purpose of enhancing its survival. 

Permit No. TE–082909 

Applicant: Melanie S. Johnson, San 
Diego, California.
The applicant requests a permit to 

take (harass by survey) the Conservancy 
fairy shrimp (Branchinecta conservatio), 
the longhorn fairy shrimp (Branchinecta 
longiantenna), the Riverside fairy 
shrimp (Streptocephalus wootoni), the 
San Diego fairy shrimp (Branchinecta 
sandiegonensis), and the vernal pool 
tadpole shrimp (Lepidurus packardi) in 
conjunction with surveys throughout 
the range of each species in California 

for the purpose of enhancing their 
survival. 

Permit No. TE–083473 
Applicant: California Army National 

Guard, Camp Roberts, California.
The applicant requests a permit to 

take (harass by survey and capture) the 
Morro shoulderband snail 
(Helminthoglypta walkeriana) in 
conjunction with surveys in San Luis 
Obispo County, California, for the 
purpose of enhancing its survival. 

We solicit public review and 
comment on each of these recovery 
permit applications.

Dated: March 9, 2004. 
D. Kenneth McDermond, 
Acting Manager, California/Nevada 
Operations Office, Region 1, U.S. Fish and 
Wildlife Service.
[FR Doc. 04–6530 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Endangered Species Recovery Permit 
Applications

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of receipt of permit 
applications. 

SUMMARY: The following applicants have 
applied for a scientific research permit 
to conduct certain activities with 
endangered species pursuant to section 
10(a)(1)(A) of the Endangered Species 
Act (16 U.S.C. 1531 et seq.). The U.S. 
Fish and Wildlife Service (‘‘we’’) solicits 
review and comment from local, State, 
and Federal agencies, and the public on 
the following permit requests.
DATES: Comments on these permit 
applications must be received on or 
before April 23, 2004.
ADDRESSES: Written data or comments 
should be submitted to the U.S. Fish 
and Wildlife Service, Chief, Endangered 
Species, Ecological Services, 911 NE. 
11th Avenue, Portland, Oregon 97232–
4181 (fax: 503–231–6243). Please refer 
to the respective permit number for each 
application when submitting comments. 
All comments received, including 
names and addresses, will become part 
of the official administrative record and 
may be made available to the public.
FOR FURTHER INFORMATION CONTACT: 
Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00060 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13867Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

a copy of such documents within 30 
days of the date of publication of this 
notice to the address above (telephone: 
503–231–2063). Please refer to the 
respective permit number for each 
application when requesting copies of 
documents.

SUPPLEMENTARY INFORMATION:

Permit No. TE–068142

Applicant: The University of Hawaii, 
Honolulu, Hawaii.
The applicant requests a permit to 

take (collect) the Blackburn’s sphinx 
moth (Manduca blackburni) in 
conjunction with captive propagation 
and genetic research throughout the 
range of the species for the purpose of 
enhancing its survival. 

Permit No. TE–702631

Applicant: Regional Director, Region 1, 
U.S. Fish and Wildlife Service, 
Portland, Oregon.
The permittee requests an amendment 

to take the Rota bridled white eye 
(Zosterops rotensis) in conjunction with 
recovery efforts throughout the range of 
the species for the purpose of enhancing 
its propagation and survival. 

Permit No. TE–082914

Applicant: David Bainbridge, Verona, 
Illinois.
The applicant requests a permit to 

purchase, in interstate commerce, one 
female and one male captive bred 
Hawaiian (=nene) goose (Branta 
[=Nesochen] sandvicensis) for the 
purpose of enhancing its survival. This 
notification covers activities conducted 
by the applicant over the next 5 years. 

We solicit public review and 
comment on each of these recovery 
permit applications.

Dated: March 5, 2004. 
David J. Wesley, 
Acting Regional Director, Region 1, U.S. Fish 
and Wildlife Service.
[FR Doc. 04–6531 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Receipt of Applications for Incidental 
Take Permits by 23 Applicants for 
Proposed Single Family and Duplex 
Residential Construction on the Fort 
Morgan Peninsula, Baldwin County, AL

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of availability of 
applications for incidental take permits, 

habitat conservation plans and 
environmental assessment. 

SUMMARY: Mr. Doug Calhoun, Dr. Blaine 
Crum, D.F. Investments, Mr. Frank Ellis, 
Fort Morgan Beach House, Mr. Richard 
Garcia, Cindy and Charles Gordon, Mrs. 
Virginia Grace, Mr. John Gulas, Harris 
Building & Investment, Mr. Richard 
Marty, Mr. Greg Miller (1 Duplex), Mr. 
Greg Miller (4 Duplexes), Mr. Gerald 
Nasello, Mr. Ronald Jones, Ms. Sheila 
Rains, Mr. George Roberds, Mr. Walter 
Ruzec, Mr. Daniel Sizemore, Mr. Barry 
Stevens, Mr. Raymond Suggs, Mr. 
Raymond Waddell, and Mr. Brad 
Williamson have applied to the U.S. 
Fish and Wildlife Service (FWS) for 
incidental take permits (ITP) pursuant 
to section 10(a)(1)(B) of the Endangered 
Species Act of 1973 (16 U.S. C. 1531 et 
seq.), as amended (Act) for the take of 
the Alabama beach mouse (Peromyscus 
polionotus ammobates)(ABM). The 
proposed take would be incidental to 
the otherwise lawful activity of 
constructing 29 single family and 
duplex residences on the Fort Morgan 
Peninsula, Alabama. 

The applicants have prepared Habitat 
Conservation Plans (HCP) in accordance 
with section 10(a)(2)(A) of the Act 
specifying, among other things, the 
impacts that are likely to result from the 
taking and the measures each Applicant 
will take to minimize and mitigate such 
impacts. A detailed description of the 
proposed minimization and mitigation 
measures is provided in the Applicant’s 
HCPs, and our Environmental 
Assessment (EA). 

The proposed action would involve 
approval of the HCPs if the statutory 
issuance criteria are satisfied. The draft 
EA considers the environmental impacts 
of the proposed projects on, including 
but not limited to, endangered and 
threatened species. A detailed 
description of the mitigation and 
minimization measures to address the 
effects of the project to the ABM and a 
discussion of the conservation measures 
taken to preclude take of sea turtles is 
provided in the Applicants’ HCPs, and 
our Environmental Assessment.
DATES: Written comments on the ITP 
applications, HCPs, and EA should be 
sent to the Service’s Regional Office (see 
ADDRESSES) and should be received on 
or before April 23, 2004.
ADDRESSES: Persons wishing to review 
the applications, HCPs, and EA may 
obtain an electronic copy on compact 
disk by writing the Service’s Southeast 
Regional Office, Atlanta, Georgia, at the 
address below. Documents will also be 
available for public inspection by 
appointment during normal business 
hours at the Regional Office, 1875 

Century Boulevard, Suite 200, Atlanta, 
Georgia 30345 (Attn: Endangered 
Species Permits), or the Daphne 
Ecological Services Field Office, 1208–
B Main Street, Daphne, Alabama 36526. 
Written data or comments concerning 
the application or HCP should be 
submitted to the Regional Office. Please 
reference the ITP for 23 applicants for 
residential development, Batch I, in 
requests for the documents discussed 
herein.
FOR FURTHER INFORMATION CONTACT: Mr. 
Aaron Valenta, Regional HCP 
Coordinator (see ADDRESSES above), 
telephone: 404/679–4144, or Ms. 
Barbara Allen, Fish and Wildlife Service 
Biologist, Daphne Field Office (see 
ADDRESS above), telephone: 251/441–
5873.
SUPPLEMENTARY INFORMATION: 

Public Comments Solicited 
We announce the availability of an EA 

and HCPs/Applications for Incidental 
Take. The EA is a combined assessment 
addressing the environmental impacts 
associated with these projects both 
individually and cumulatively. Copies 
of the EA and the individual HCPs may 
be obtained by making a request to the 
Regional Office (see ADDRESSES). 
Requests should be in writing. This 
notice advises the public that we have 
opened the comment period on the 
permit applications and the EA. The 
permit applications each include HCPs. 
This notice is provided pursuant to 
Section 10 of the Act and National 
Environmental Policy Act regulations 
(40 CFR 1506.6). 

We specifically request information, 
views, and opinions from the public on 
the Federal action, including the 
identification of any other aspects of the 
human environment not already 
identified in our EA. Further, we 
specifically solicit information 
regarding the adequacy of the HCPs as 
measured against our ITP issuance 
criteria found in 50 CFR parts 13 and 
17. 

If you wish to comment, you may 
submit comments by any one of several 
methods. Please reference ITP for 23 
applicants for residential development, 
Batch I, in such comments. You may 
mail comments to our Regional Office 
(see ADDRESSES). You may also 
comment via the Internet to 
aaron_valenta@fws.gov. Please submit 
comments over the Internet as an ASCII 
file avoiding the use of special 
characters and any form of encryption. 
Please also include your name and 
return mailing address in your Internet 
message. If you do not receive a 
confirmation from us that we have 
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received your internet message, contact 
us directly at either telephone number 
listed (see FURTHER INFORMATION). 

Finally, you may hand deliver 
comments to either Service office listed 
(see ADDRESSES). Our practice is to make 
comments, including names and home 
addresses of respondents, available for 
public review during regular business 
hours. Individual respondents may 
request that we withhold their home 
address from the administrative record. 
We will honor such requests to the 
extent allowable by law. There may also 
be other circumstances in which we 
would withhold from the administrative 
record a respondent’s identity, as 
allowable by law. If you wish us to 
withhold your name and address, you 
must state this prominently at the 
beginning of your comments. We will 
not, however, consider anonymous 
comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 

Background 
The EA considers the direct, indirect, 

and cumulative effects of the proposed 
incidental take and the measures that 
will be implemented to minimize and 
mitigate such impacts. The EA contains 
an analysis of three alternatives for each 
site, including: (1) No Action 
Alternative; (2) development with 
wholesale clearing, grading and formal 
landscaping; and (3) the Applicant’s 
preferred alternative. Under Alternative 
1, we would not issue the ITPs and no 
new construction would result. 
Alternative 2 would result in the 
construction of single family and duplex 
residences and the loss of 16.24 acres of 
ABM habitat. Alternative 3 would result 
in a loss of 2.72 acres consisting of the 
footprint of the residences and access 
driveways. Project effects are considered 
in the EA in terms of affected 
environment, environmental 
consequences, and cumulative effects to 
the human and natural environment.

The ABM is one of eight subspecies 
of the old field mouse restricted to 
coastal habitats. The Service estimates 
that ABM historically occupied 
approximately 45 km (28 mi) of 
shoreline and currently occupy 
approximately 37 kilometers (23 miles) 
of shoreline. 

We believe that ABM utilize 
approximately 2,697 acres of lands 
which we have identified as ABM 
habitat. We have determined that these 
sites provide suitable habitat for ABM 
because they provide the following: 

1. Cover or shelter; 
2. food, water, air, light, minerals, or 

other nutritional or physiological 
requirements; 

3. sites for breeding and rearing 
offspring. 

Under the Preferred Alternative, 
project development will result in the 
loss of 2.72 acres of ABM habitat. Thus, 
this action will result in the loss of 
approximately 0.011 percent of the total 
estimated ABM habitat of 2,697 acres. 

The EA considers the potential effects 
of the proposed projects on the ABM. 
Construction activities associated with 
site preparation, heavy equipment 
operations, and site alterations within 
habitat occupied by ABM may impact 
individual ABM by crushing or 
entombing them in their burrows, or by 
impairing essential breeding, feeding, or 
sheltering behaviors. The additional 
residences also increase the risk of 
competitors and predators of ABM such 
as house cats and non-native mice. 

The EA considers the potential effects 
of the projects on nesting sea turtles. 
The green sea turtle has a circumglobal 
distribution and is found in tropical and 
sub-tropical waters. The Florida 
population of this species is federally 
listed as endangered; elsewhere the 
species is listed as threatened. Primary 
nesting beaches in the southeastern 
United States occur in a six-county area 
of east-central and southeastern Florida, 
where nesting activity ranges from 
approximately 350–2,300 nests 
annually. Our turtle nesting surveys of 
the Fort Morgan Peninsula, from Laguna 
Key west to Mobile Point, for the period 
1994–2001 have not confirmed any 
green turtle nests, though some crawls 
were suspected in 1999 and 2000. 

The loggerhead turtle is listed as a 
threatened species throughout its range. 
This species is circumglobal, preferring 
temperate and tropical waters. In the 
southeastern United States, 50,000 to 
70,000 nests are deposited annually, 
about 90 percent of which occur in 
Florida. Most nesting in the Gulf outside 
of Florida appears to be in the 
Chandeleur Islands of Louisiana; Ship, 
Horn and Petit Bois Islands in 
Mississippi; and the Gulf-fronting sand 
beaches of Alabama. The Service’s 
nesting surveys of the Fort Morgan 
Peninsula, from Laguna Key to Mobile 
Point, for the 2001 report included over 
70 loggerhead turtle nests. During the 
2002 nesting season, 63 nests were 
documented along the Alabama coast. 

The Kemps ridley sea turtle is an 
endangered species throughout its 
range. Adults are found mainly in the 
Gulf of Mexico. Immature turtles can be 
found along the Atlantic coast as far 
north as Massachusetts and Canada. The 

species’ historic range is tropical and 
temperate seas in the Atlantic Basin and 
in the Gulf of Mexico. Nesting occurs 
primarily in Tamaulipas, Mexico, but 
occasionally also in Texas and other 
southern states, including an occasional 
nest in North Carolina. In 1999, a 
Kemps ridley sea turtle nested on Bon 
Secour National Wildlife Refuge and 
another along the Gulf Islands National 
Seashore in Perdido Key, Florida. In 
2001, two dead Kemps ridley sea turtle 
hatchlings were recovered, one on Bon 
Secour National Wildlife Refuge, and 
the second in Gulf Shores, Alabama. 

Conservation measures, such as sea-
turtle friendly lighting, removal of beach 
furniture from beaches during nesting 
season, and allowing volunteers to mark 
and monitor nests on each of the 
properties have been incorporated into 
each of the applicant’s HCPs. These 
measures are expected to preclude any 
take of sea turtles. 

Under section 9 of the Act and its 
implementing regulations, ‘‘taking’’ of 
endangered and threatened wildlife is 
prohibited. However, we, under limited 
circumstances, may issue permits to 
take such wildlife if the taking is 
incidental to and not the purpose of 
otherwise lawful activities. The 
Applicants have prepared HCPs which 
include measures for the long-term 
protection, management, and 
enhancement of ABM habitat as 
required for the incidental take permit 
application as part of the proposed 
project. 

We will evaluate whether the 
issuance of the section 10(a)(1)(B) ITPs 
complies with section 7 of the Act by 
conducting an intra-Service section 7 
consultation. The results of the 
biological opinion, in combination with 
the above findings, will be used in the 
final analysis to determine whether or 
not to issue the ITPs.

Dated: February 20, 2004. 
J. Mitch King, 
Acting Regional Director, Fish and Wildlife 
Service.
[FR Doc. 04–6497 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–55–U

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Draft Recovery Plan for the 
Newcomb’s Snail (Erinna newcombi)

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of document availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (‘‘we’’) announces the 
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availability for public review of a draft 
recovery plan for the Newcomb’s snail 
(Erinna newcombi). This aquatic snail is 
listed as threatened (65 FR 4162) and is 
endemic to the Hawaiian Island of 
Kaua’i.
DATE: Comments on the draft recovery 
plan must be received on or before May 
24, 2004 to receive our consideration.
ADDRESSES: Copies of the draft recovery 
plan and supporting documents are 
available for inspection, by 
appointment, during normal business 
hours at the following locations: U.S. 
Fish and Wildlife Service, Pacific 
Islands Fish and Wildlife Office, 300 
Ala Moana Boulevard, Room 3–122, 
Honolulu, Hawaii 96850 (telephone 
808–792–9400) and Hawaii State 
Library, 478 S. King Street, Honolulu, 
Hawaii 96813. Requests for copies of the 
draft recovery plan and written 
comments and materials regarding this 
plan should be addressed to Gina 
Schultz, Acting Field Supervisor, 
Ecological Services, at the above Pacific 
Islands Fish and Wildlife Office 
address. An electronic copy of the draft 
recovery plan is also available at: http:/
/endangered.fws.gov/recovery/
index.html#plans (however, due to a 
temporary interruption in our Internet 
Service, access to our Website may not 
be possible).
FOR FURTHER INFORMATION CONTACT: 
Gordon Smith, Fish and Wildlife 
Biologist, at the above U.S. Fish and 
Wildlife Service address.
SUPPLEMENTARY INFORMATION: 

Background 
Recovery of endangered or threatened 

animals and plants is a primary goal of 
our endangered species program and the 
Endangered Species Act (Act) (16 U.S.C. 
1531 et seq.). Recovery means 
improvement of the status of listed 
species to the point at which listing is 
no longer appropriate under the criteria 
set out in section 4(a)(1) of the Act. 
Recovery plans describe actions 
considered necessary for the 
conservation of the species, establish 
criteria for downlisting or delisting 
listed species, and estimate time and 
cost for implementing the measures 
needed for recovery. 

The Act requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act requires that 
public notice and an opportunity for 
public review and comment be provided 
during recovery plan development. We 
will consider all information presented 
during the public comment period prior 
to approval of each new or revised 

recovery plan. Substantive technical 
comments may result in changes to the 
recovery plan. Substantive comments 
regarding recovery plan implementation 
may not necessarily result in changes to 
the recovery plan, but will be forwarded 
to appropriate Federal or other entities 
so that they can take these comments 
into account during the course of 
implementing recovery actions. 
Individual responses to comments will 
not be provided.

The Newcomb’s snail is an aquatic 
snail and is known to occur at 10 small 
locations in streams and springs located 
in 6 watersheds found in the 
mountainous interior of the Hawaiian 
Island of Kaua’i. The Newcomb’s snail 
is a freshwater snail belonging to the 
lymnaeid family. Adult Newcomb’s 
snails are approximately 6 millimeters 
(0.25 inches) long, and 3 millimeters 
(0.12 inches) wide in size. Newcomb’s 
snails feed on algae and other material 
growing on submerged rocks. Eggs are 
attached to underwater rocks or 
vegetation, and the entire life cycle is 
tied to the stream system in which the 
adults live. Populations of Newcomb’s 
snail are currently found in small areas 
within the Kalalau, Lumaha’i, Hanalei, 
Waipahe’e-Kealia, Makaleha-kapa’a, and 
North Wailua stream systems on Kaua’i. 
The range of the snails is usually 
limited to a few square meters of a 
single side-channel or waterfall in a 
stream in which it is found. Historically, 
Newcomb’s snail was also found in 
Hanakoa, Hanakapi’ai, and Wainiha 
Streams, but these populations are 
thought to be extirpated. The great 
majority of all known Newcomb’s 
snails, perhaps over 90 percent, are 
thought to be located in the two 
populations at the small sites in Kalalau 
and Lumaha’i Streams. Three of the six 
watersheds containing sites where 
Newcomb’s snails are found are under 
private ownership, and the remaining 
sites are located on State of Hawai’i 
lands. 

Some of the historical decline of the 
snail may be attributed to habitat loss 
and degradation through water 
diversion and well drilling. In addition, 
predation by alien species, natural 
disasters, and habitat alteration are 
threats that imperil Newcomb’s snails. 
Currently, Newcomb’s snails face an 
increased likelihood of extinction from 
naturally-occurring events due to the 
small number of remaining populations 
and their limited distribution. 
Significant habitat destruction through 
reduction or elimination of stream or 
spring flow could destroy an entire 
population of Newcomb’s snails, and 
natural disasters such as hurricanes or 

catastrophic landslides could also 
destroy vital habitat. 

The overall objective of this draft 
recovery plan is to ensure the species’ 
long-term conservation and eventual 
delisting. This recovery will be 
accomplished through a variety of 
recovery actions, including: (1) 
Establishing a baseline per population 
numbers; (2) research into the basic 
population biology and life history of 
the Newcomb’s snail; (3) analysis and 
potential prevention of predation and 
other forms of negative interspecific 
interactions that may limit or reduce 
Newcomb’s snail populations; (4) 
assurance of adequate stream and spring 
flows to protect known and potential 
Newcomb’s snail habitat; (5) making 
recovery of Newcomb’s snail a part of 
other landscape planning and 
conservation efforts, such as 
preservation of the structure and 
function of upland forests that maintain 
and regulate surface run-off to streams 
and act as areas of infiltration for 
ground water; (6) use of results of initial 
recovery efforts and research to 
periodically validate recovery 
objectives; and (7) development and 
implementation of a public outreach 
program for Newcomb’s snail 
conservation. 

The recovery criteria outlined in this 
draft recovery plan will provide for the 
maintenance of the majority of the 
genetic diversity of the Newcomb’s 
snail, and will provide assurance that a 
single catastrophic event will not reduce 
populations of Newcomb’s snails to the 
point where they are no longer viable. 
Delisting criteria for the Newcomb’s 
snail are: (1) Abundance and population 
variability have been quantified, and an 
appropriate number of populations are 
stable or increasing in size due to 
natural reproduction for a minimum of 
5 consecutive years; (2) populations are 
located in a minimum of eight separate 
watersheds that are geographically 
distributed throughout its range; (3) 
minimum flows are established for 
stream reaches where populations of 
Newcomb’s snails are located; (4) non-
native predators and competitors have 
been studied, their effects quantified, 
and appropriate control measures have 
been established; and (5) a post-
delisting monitoring plan covering a 
minimum of eight watersheds has been 
completed and is ready for 
implementation. 

Public Comments Solicited 
We solicit written comments on the 

draft recovery plan as described. All 
comments received by the date specified 
above will be considered in developing 
a final recovery plan for this species. 
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Authority 
The authority for this action is section 

4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f).

Dated: January 14, 2004. 
Cynthia U. Barry, 
Acting Regional Director, Region 1, U.S. Fish 
and Wildlife Service.
[FR Doc. 04–6575 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs 

Replacement School Construction 
Priority List as of FY 2004

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Notice.

SUMMARY: As required by statute, the 
Bureau of Indian Affairs is publishing 
the ‘‘Replacement School Construction 
Priority List’’ in the Federal Register. 
The current priority list, last published 
in the Federal Register on July 9 and 
July 18, 2003, is revised by the addition 
of newly prioritized schools. The 
Bureau will use this list to determine 
the order in which Congressional 
appropriations are requested to fund 
education replacement construction of 
core academic and/or dormitory 
facilities.

FOR FURTHER INFORMATION CONTACT: 
Questions regarding the Education 
Facilities Replacement Construction 
Priority List should be referred to 
Andrew Acoya, AIA, Office of Facilities 
Management and Construction, P.O. Box 
1248, Albuquerque, New Mexico 87103, 
(505) 346–6508, Fax (505) 346–6542.
SUPPLEMENTARY INFORMATION: 
Publication of the Replacement School 
Construction Priority List (Priority List) 
in the Federal Register is required by 25 
U.S.C. 2005(d). In addition, the 
Conference Report (Report 108–330) 
which accompanied the Fiscal Year 
2004 appropriations for the Department 
of the Interior directed the Secretary of 
the Interior to submit a new Priority List 
to Congress: ‘‘The managers direct that 
the Secretary submit a new priority list 
by February 15, 2004, containing a 
sufficient number of schools to continue 
the replacement school program through 
fiscal year 2007. The priority list should 
address the most critical needs based on 
the Bureau’s facility management 
information system.’’

The process used to develop the 
Priority List involved identification by 
the BIA of schools with critical health 
and safety concerns. This identification 

was conducted by the BIA’s Office of 
Facilities Management and Construction 
(using the facilities management 
information system), the BIA’s regional 
facilities program, and the Office of 
Indian Education Programs’ facilities 
program. The BIA then selected, 
through a competitive bid process, an 
independent contractor experienced in 
facilities construction to conduct a site 
review of each of the identified schools’ 
core academic and/or dormitory facility. 
The independent contractor then rated 
each school based on the following 
criteria, in order of priority: (1) Health 
and safety deficiencies, (2) 
environmental deficiencies, (3) 
accessibility for persons with 
disabilities, and (4) condition of existing 
utilities and site improvements. The 
Priority List includes 14 schools 
considered in most need of replacement 
of their core academic and/or dormitory 
facilities. Complete replacement of the 
entire school facility may not be 
necessary. 

The BIA will begin the advance 
planning and design process for these 
schools to determine the scope and cost 
of each replacement project. This list 
will be more than sufficient to continue 
the replacement school construction 
program through FY 2007. Funding and 
scheduling for these projects is 
contingent on the budget process. In 
addition, any school placed on the 
Priority List is eligible for the Tribal 
School Construction Demonstration 
Program. Participation in this program 
would expedite the funding and 
scheduling for school replacement 
projects. 

Under Section 1125(a)(5) of the No 
Child Left Behind Act (Pub. L. 107–
110), the Secretary is required to 
conduct negotiated rulemaking 
regarding Indian school construction. 
This negotiated rulemaking may impact 
future replacement school construction 
priorities. 

Schools placed on the previously 
published ‘‘Education Facilities 
Construction Priority List as of FY 
2003,’’ published in the Federal 
Register on July 9, 2003 (68 FR 40996) 
and July 18, 2003 (68 FR 42815) that 
were not yet fully funded for 
construction are retained. In accordance 
with Congressional directives, the 
projects listed do not provide for the 
funding of new schools, grade level 
expansions, and charter schools. 

This notice is published under 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary for 
Indian Affairs in the Departmental 
Manual at 209 DM 8. 

Replacement School Construction 
Priority List 

1. Dilcon Community School 
2. Porcupine Day School 
3. Crown Point/T’iists’oozi’bi’olta 

Community School 
4. Muckleshoot Tribal School 
5. Dennehotso Boarding School 
6. Circle of Life Survival School 
7. Keams Canyon Elementary School 
8. Rough Rock Community School 
9. Crow Creek Elementary/Middle/High 

School 
10. Kaibeto Boarding School 
11. Blackfeet Dormitory 
12. Beatrice Rafferty School 
13. Little Singer Community School 
14. Cove Day School

Dated: March 9, 2004. 
Dave Anderson, 
Assistant Secretary—Indian Affairs.
[FR Doc. 04–6533 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–XN–P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[NV–050–5853–ES; N–61839] 

Notice of Realty Action: Lease/
Conveyance for Recreation and Public 
Purposes

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of recreation and public 
purpose lease/conveyance. 

DATES: Interested parties may submit 
comments regarding the proposed lease/
conveyance for classification of the 
lands to the Field Manager, Las Vegas 
Field Office, Las Vegas, Nevada 89130 
until May 10, 2004.
FOR FURTHER INFORMATION CONTACT: 
Robin Yoakum at (702) 515–5087.
SUMMARY: The City of Las Vegas is 
qualified under the Recreation and 
Public Purposes Act and has filed an 
application for these lands to be used as 
a public park. This land will serve 
citizens in the Northwest sector of the 
city, where much growth has occurred.
SUPPLEMENTARY INFORMATION: The 
following described public land in Las 
Vegas, Clark County, Nevada has been 
examined and found suitable for lease/
conveyance for recreational or public 
purposes under the provisions of the 
Recreation and Public Purposes Act, as 
amended (43 U.S.C. 869 et seq.). The 
City of Las Vegas proposes to use the 
land for a public park.

Mount Diablo Meridian 

T. 19S., R. 60E., Sec. 17 
Government Lots, 18, 19, 20 
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Containing 62.08 acres, more or less.

The land is not required for any 
federal purpose. The lease/conveyance 
is consistent with current Bureau 
planning for this area and would be in 
the public interest. The lease/patent, 
when issued, will be subject to the 
provisions of the Recreation and Public 
Purposes Act and applicable regulations 
of the Secretary of the Interior, and will 
contain the following reservations to the 
United States: 

1. A right-of-way thereon for ditches 
or canals constructed by the authority of 
the United States, Act of August 30, 
1890 (43 U.S.C. 945). 

2. All minerals shall be reserved to 
the United States, together with the 
right to prospect for, mine and remove 
such deposits from the same under 
applicable law and such regulations as 
the Secretary of the Interior may 
prescribe. 
and will be subject to: 

1. All valid and existing rights. 
2. Those rights for public utility 

purposes which have been granted to 
Nevada Power Company by Permit No’s. 
N–58721, N–73826, N–75274 and N–
75820, Las Vegas Valley Water District 
by permit No. N–61329, Cox 
Communication by permit No. N–74001, 
Nevada Department of Transportation 
by permit No. NVCC–18138, Nevada 
Bell by permit No. NVCC–21488, FWHA 
by permit No. N–46063, Central 
Telephone by permit No. N–73808, and 
the City of Las Vegas by permit No’s. N–
73902 and N–76529–01 under the 
Federal Land Policy and Management 
Act of October 21, 1976 (FLPMA). 

Detailed information concerning this 
action is available for review at the 
office of the Bureau of Land 
Management, Las Vegas Field Office, 
4701 N. Torrey Pines Drive, Las Vegas, 
Nevada. On March 24, 2004, the above 
described land will be segregated from 
all other forms of appropriation under 
the public land laws, including the 
general mining laws, except for lease/
conveyance under the Recreation and 
Public Purposes Act, leasing under the 
mineral leasing laws and disposals 
under the mineral material disposal 
laws. 

Classification Comments: Interested 
parties may submit comments involving 
the suitability of the land for a public 
park. Comments on the classification are 
restricted to whether the land is 
physically suited for the proposal, 
whether the use will maximize the 
future use or uses of the land, whether 
the use is consistent with local planning 
and zoning, or if the use is consistent 
with State and Federal programs. 

Application Comments: Interested 
parties may submit comments regarding 

the specific use proposed in the 
application and plan of development, 
whether the BLM followed proper 
administrative procedures in reaching 
the decision, or any other factor not 
directly related to the suitability of the 
land for a public park. 

Any adverse comments will be 
reviewed by the State Director who may 
sustain, vacate, or modify this realty 
action. In the absence of any adverse 
comments, these realty actions will 
become the final determination of the 
Department of the Interior. The 
classification of the land described in 
this Notice will become effective 60 
days from the date of publication in the 
Federal Register. The lands will not be 
offered for lease/conveyance until after 
the classification becomes effective.

Dated: November 28, 2004. 
Sharon DiPinto, 
Acting Assistant Field Manager, Division of 
Lands, Las Vegas, NV.
[FR Doc. 04–6543 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–HC–P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[WY–921–1050–ET; WYW 144782] 

Notice of Proposed Withdrawal and 
Opportunity for Public Meeting; 
Wyoming

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice.

SUMMARY: The Secretary of the Interior 
proposes to withdraw certain federally 
owned public lands and reserved 
mineral interests to protect prehistoric 
petroglyphs and cultural resources in 
the Whoopup Canyon Area of Critical 
Environmental Concern, Weston 
County, Wyoming. To the extent 
specified below, this notice segregates 
from surface entry and mining for up to 
2 years, the aforementioned lands and 
mineral interests.
DATE: Comments and requests for a 
public meeting must be received by June 
22, 2004.
ADDRESS: Comments and meeting 
requests should be sent to the Bureau of 
Land Management, Wyoming State 
Director, P.O. Box 1828, Cheyenne, 
Wyoming 82003–1828.
FOR FURTHER INFORMATION CONTACT: 
Janet Booth, Bureau of Land 
Management (BLM) Wyoming State 
Office, (307) 775–6124.
SUPPLEMENTARY INFORMATION: The 
applicant is the Bureau of Land 
Management at the address stated 

above. The petition/application requests 
the Secretary of the Interior to withdraw 
for a period of 20 years and subject to 
valid existing rights, the following 
described federally owned public lands 
and reserved mineral interests from 
settlement, sale, location, or entry under 
the general land laws, including the 
mining laws, but not from mineral 
leasing, mineral material sales, or 
conveyances under Section 206 of the 
Federal Land Policy and Management 
Act of 1976, as amended:

Sixth Principal Meridian 
T. 43 N., R. 60 W., 

Sec. 5, W1⁄2SW1⁄4; 
Sec. 6, SE1⁄4NW1⁄4; 
Sec. 7, lot 4, SE1⁄4SW1⁄4; 
Sec. 8, W1⁄2SW1⁄4. 

T. 44 N., R. 60 W., 
Sec. 19, SE1⁄4SW1⁄4, S1⁄2SE1⁄4; 
Sec. 20, S1⁄2SW1⁄4; 
Sec. 29, NW1⁄4NW1⁄4, SW1⁄4SE1⁄4; 
Sec. 30, lots 3 and 4, N1⁄2NE1⁄4, NE1⁄4NW1⁄4, 

SE1⁄4SE1⁄4; 
Sec. 31, lots 1 to 4, inclusive, NE1⁄4, 

E1⁄2W1⁄2; 
Sec. 32, NE1⁄4NE1⁄4, S1⁄2NW1⁄4; 
Sec. 33, NW1⁄4NW1⁄4.
The area described contains approximately 

1439.39 acres of federally owned surface and 
minerals in Weston County, Wyoming.
T. 43 N., R. 60 W., 

Sec. 6, lots 2, 4, 5, 6, 7, SW1⁄4NE1⁄4, 
E1⁄2SW1⁄4; 

Sec. 7, lots 1, 2, 3, W1⁄2E1⁄2, E1⁄2NW1⁄4, 
NE1⁄4SW1⁄4; 

Sec. 8, W1⁄2NW1⁄4; 
Sec. 18, E1⁄2NE1⁄4, E1⁄2NW1⁄4. 

T. 44 N., R. 60 W., 
Sec. 29, NW1⁄4NE1⁄4, NE1⁄4NW1⁄4, 

S1⁄2NW1⁄4, W1⁄2SW1⁄4, SE1⁄4SW1⁄4; 
Sec. 30, S1⁄2NE1⁄4, SE1⁄4NW1⁄4, E1⁄2SW1⁄4, 

W1⁄2SE1⁄4, NE1⁄4SE1⁄4; 
Sec. 31, SE1⁄4SE1⁄4; 
Sec. 32, NW1⁄4NE1⁄4, NE1⁄4NW1⁄4, S1⁄2NE1⁄4, 

N1⁄2SE1⁄4; 
Sec. 33, SW1⁄4NW1⁄4, NW1⁄4SW1⁄4. 
The area described contains approximately 

1919.51 acres of Federal reserved minerals 
underlying private surface in Weston County, 
Wyoming.

The BLM petition/application has 
been approved by the Assistant 
Secretary, Land and Minerals 
Management. Therefore, it constitutes a 
withdrawal proposal of the Secretary of 
the Interior. 43 CFR 2310.1–3(e). 

The use of a right-of-way, interagency 
agreement, or cooperative agreement 
would not constrain non-discretionary 
uses that could irrevocably affect 
adversely the petroglyphs and cultural 
resources in the area. 

There are no suitable alternative sites, 
since the lands described contain the 
resources that need protection. 

No water rights will be needed to 
fulfill the purpose of the withdrawal. 

Possible mineral deposits present in 
the above described land areas include 
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some leasable, locatable, and salable 
minerals. No critical or strategic 
minerals, as defined by the Secretary of 
the Interior, are present in these areas. 

The purpose of the proposed 
withdrawal is to protect valuable 
prehistoric petroglyphs and associated 
cultural resources pending further study 
and development of appropriate, and 
possibly longer-term, actions. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Wyoming State Director. 

Comments, including names and 
street addresses of respondents, will be 
available for public review at the 
Newcastle Field Office, 1101 
Washington Blvd., Newcastle, 
Wyoming, during regular business 
hours, 7:45 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. 
Individual respondents may request 
confidentiality. If you wish to withhold 
your name or address from public 
review or from disclosure under the 
Freedom of Information Act, you must 
state this prominently at the beginning 
of your comments. Such requests will be 
honored to the extent allowed by law. 
All submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal should submit a 
written request to the Wyoming State 
Director within 90 days from the date of 
publication of this notice. If the 
authorized officer determines that a 
public meeting will be held, a notice of 
the time and place will be published in 
the Federal Register at least 30 days 
before the scheduled date of the 
meeting. 

This withdrawal proposal will be 
processed in accordance with the 
regulations set forth in 43 CFR 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated as specified above unless the 
application is denied or cancelled or the 
withdrawal is approved prior to that 
date. 

Licenses, permits, cooperative 
agreements, or discretionary land use 
authorizations of a temporary nature 

which will not significantly impact the 
values to be protected by the 
withdrawal may be allowed with the 
approval of an authorized officer of the 
BLM during the segregative period.

Melvin Schlagel, 
Realty Officer.
[FR Doc. 04–6542 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–22–P

DEPARTMENT OF THE INTERIOR

Minerals Management Service 

Agency Information Collection 
Activities: Submitted for Office of 
Management and Budget (OMB) 
Review; Comment Request

AGENCY: Minerals Management Service 
(MMS), Interior.
ACTION: Notice of extension of an 
information collection (1010–0051). 

SUMMARY: To comply with the 
Paperwork Reduction Act of 1995 
(PRA), we are notifying the public that 
we have submitted to OMB an 
information collection request (ICR) to 
renew approval of the paperwork 
requirements in the regulations under 
30 CFR 250, Subpart L, Oil and Gas 
Production Measurement, Surface 
Commingling, and Security.
DATES: Submit written comments by 
April 23, 2004.
ADDRESSES: You may submit comments 
either by fax (202) 395–6566 or e-mail 
(OIRA_DOCKET@omb.eop.gov) directly 
to the Office of Information and 
Regulatory Affairs, OMB, Attention: 
Desk Officer for the Department of the 
Interior (1010–0051). Mail or hand carry 
a copy of your comments to the 
Department of the Interior; Minerals 
Management Service; Attention: Rules 
Processing Team; Mail Stop 4024; 381 
Elden Street; Herndon, Virginia 20170–
4817. If you wish to e-mail your 
comments to MMS, the address is: 
rules.comments@mms.gov. Reference 
Information Collection 1010–0051 in 
your subject line and mark your 
message for return receipt. Include your 
name and return address in your 
message text.
FOR FURTHER INFORMATION CONTACT: 
Arlene Bajusz, Rules Processing Team, 
(703) 787–1600. You may also contact 
Arlene Bajusz to obtain a copy, at no 
cost, of the regulations that require the 
subject collection of information.
SUPPLEMENTARY INFORMATION: 

Title: 30 CFR 250, Subpart L, Oil and 
Gas Production Measurement, Surface 
Commingling, and Security. 

OMB Control Number: 1010–0051. 

Abstract: The Outer Continental Shelf 
(OCS) Lands Act, as amended (43 U.S.C. 
1331 et seq. and 43 U.S.C. 1801 et seq.), 
authorizes the Secretary of the Interior 
(Secretary) to preserve, protect, and 
develop oil and gas resources in the 
OCS. This must be in a manner that is 
consistent with the need to make such 
resources available to meet the Nation’s 
energy needs as rapidly as possible; 
balance orderly energy-resources 
development with protection of the 
human, marine, and coastal 
environment; ensure the public a fair 
and equitable return on OCS resources; 
and preserve and maintain free 
enterprise competition. The Federal Oil 
and Gas Royalty Management Act of 
1982 (30 U.S.C. 1701, et seq.) at section 
1712(b)(2) prescribes that an operator 
will ‘‘develop and comply with such 
minimum site security measures as the 
Secretary deems appropriate, to protect 
oil or gas produced or stored on a lease 
site or on the Outer Continental Shelf 
from theft.’’ These authorities and 
responsibilities are among those 
delegated to MMS under which we 
issue regulations governing oil and gas 
and sulphur operations in the OCS. This 
information collection request addresses 
the regulations at 30 CFR Part 250, 
Subpart L, Oil and Gas Production 
Measurement, Surface Commingling, 
and Security, and the associated 
supplementary notices to lessees and 
operators intended to provide 
clarification, description, or explanation 
of these regulations. 

MMS uses the information collected 
under Subpart L to ensure that the 
volumes of hydrocarbons produced are 
measured accurately and that royalties 
are paid on the proper volumes. 
Specifically, MMS needs the 
information to: 

• Determine if measurement 
equipment is properly installed, 
provides accurate measurement of 
production on which royalty is due, and 
is operating properly; 

• Obtain rates of production data in 
allocating the volumes of production 
measured at royalty sales meters, which 
can be examined during field 
inspections; 

• Ascertain if all removals of oil and 
condensate from the lease are reported; 

• Determine the amount of oil that 
was shipped when measurements are 
taken by gauging the tanks rather than 
being measured by a meter; 

• Ensure that the sales location is 
secure and production cannot be 
removed without the volumes being 
recorded; and 

• Review proving reports to verify 
that data on run tickets are calculated 
and reported accurately. 
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Responses are mandatory. No 
questions of a ‘‘sensitive’’ nature are 
asked. MMS will protect proprietary 
information according to 30 CFR 
250.196 (Data and information to be 
made available to the public) and 30 
CFR Part 252 (OCS Oil and Gas 
Information Program). 

Frequency: The frequency varies by 
section, but is primarily monthly or on 
occasion. 

Estimated Number and Description of 
Respondents: Approximately 130 
Federal OCS oil and gas or sulphur 
lessees.

Estimated Reporting and 
Recordkeeping ‘‘Hour’’ Burden: The 
estimated annual ‘‘hour’’ burden for this 

information collection is a total of 7,433 
hours. The following chart details the 
individual components and estimated 
hour burdens. In calculating the 
burdens, we assumed that respondents 
perform certain requirements in the 
normal course of their activities. We 
consider these to be usual and 
customary and took that into account in 
estimating the burden.

Citation 30 CFR 250 subpart L Reporting or recordkeeping requirement Hour burden 
(minutes) 

Average No. 
annual

responses 

Annual burden 
hours 

1202(a)(1), (b)(1) ............................................ Submit application for liquid hydrocarbon 
measurement procedures or changes.

8 120 960 

1202(a)(4) ....................................................... Copy & send pipeline (retrograde) conden-
sate volumes upon request.

45 21 16 

1202(c)(4)* ...................................................... Copy & send all liquid hydrocarbon run tick-
ets monthly.

1 23,800 397 

1202(d)(4) ....................................................... Request approval for proving on a schedule 
other than monthly.

1 25 25 

1202(d)(5)* ...................................................... Copy & submit liquid hydrocarbon royalty 
meter proving reports monthly & request 
waiver as needed.

2 9,835 328 

1202(f)(2)* ....................................................... Copy & submit mechanical-displacement 
prover & tank prover calibration reports.

10 102 17 

1202(l)(2)* ....................................................... Copy & submit royalty tank calibration charts 
before using for royalty measurement.

15 12 3 

1202(l)(3)* ....................................................... Copy & submit inventory tank calibration 
charts upon request.

15 4 1 

1203(b)(1) ....................................................... Submit application for gas measurement pro-
cedures or changes.

8 75 600 

1203(b)(6), (8), (9)* ......................................... Copy & submit gas quality and volume state-
ments monthly or as requested (most will 
be routine; few will take longer).

2
30 

21,696 
24

723 
12 

1203(c)(4)* ...................................................... Copy & submit gas meter calibration reports 
upon request.

5 34 3 

1203(e)(1)* ...................................................... Copy & submit gas processing plant records 
upon request.

30 4 2 

1203(f)(5) ........................................................ Copy & submit measuring records of gas lost 
or used on lease upon request.

30 22 11 

1204(a)(1) ....................................................... Submit application for commingling of pro-
duction or changes.

8 195 1,560 

1204(a)(2) ....................................................... Provide state production volumetric and/or 
fractional analysis data upon request.

1 1 1 

1205(a)(2) ....................................................... Post signs at royalty or inventory tank used 
in royalty determination process.

1 75 75 

1205(a)(4) ....................................................... Report security problems (telephone) ............ 15 2 1 
1200 thru 1205 ................................................ General departure and alternative compli-

ance requests not specifically covered 
elsewhere in Subpart L.

1 50 50 

Subtotal—Reporting .............................. ......................................................................... ........................ 56,098 4,785 

1202(c)(1), (2) 1202(e)(4) 1202(h)(1), (2), (3), 
(4) 1202(i)(1)(iv), (2)(iii) 1202(j).

Record observed data, correction factors & 
net standard volume on royalty meter and 
rank run tickets.

Record master meter calibration runs 
Record mechanical-displacement prover, 

master meter, or tank prover proof runs 
Record liquid hydrocarbon royalty meter mal-

function and repair or adjustment on prov-
ing report; record unregistered production 
on run ticket 

List Cpl and Ctl factors on run rickets  

Respondents record these 
items as part of normal busi-
ness records & practices to 
verify accuracy of production 
measured for sale purposes 

0 

1202(e)(6) ....................................................... Retain master meter calibration reports for 2 
years.

1 1,170 20 

1202(k)(5) ........................................................ Retain liquid hydrocarbon allocation meter 
proving reports for 2 years.

1 10,850 181 

1202(l)(3) ......................................................... Retain liquid hydrocarbon inventory tank cali-
bration charts for as long as tanks are in 
use.

5 110 9 

1203(c)(4) ........................................................ Retain calibration reports for 2 years ............ 1 18,860 314 
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Citation 30 CFR 250 subpart L Reporting or recordkeeping requirement Hour burden 
(minutes) 

Average No. 
annual

responses 

Annual burden 
hours 

1203(f)(4) ........................................................ Document & retain measurement records on 
gas lost or used on lease for 2 years at 
field location and minimum 7 years at lo-
cation of respondent’s choice.

1 4,030 67 

1204(b)(3) ....................................................... Retain well test data for 2 years .................... 2 52,900 1,763 
1205(b)(3), (4) ................................................. Retain seal number lists for 2 years .............. 2 8,810 294 

Subtotal—Recordkeeping: 130 .............
Recordkeepers.

Total Hour Burden ................................. ......................................................................... ........................ 152,828 7,433 

*Respondents gather this information as part of their normal business practices. MMS only requires copies of readily available documents. 
There is no burden for testing, meter reading, etc. 

Estimated Reporting and 
Recordkeeping ‘‘Non-Hour Cost’’ 
Burden: We have identified no ‘‘non-
hour cost’’ burdens associated with the 
collection of information.

Public Disclosure Statement: The PRA 
(44 U.S.C. 3501, et seq.) provides that an 
agency may not conduct or sponsor a 
collection of information unless it 
displays a currently valid OMB control 
number. Until OMB approves a 
collection of information, you are not 
obligated to respond. 

Comments: Section 3506(c)(2)(A) of 
the PRA (44 U.S.C. 3501, et seq.) 
requires each agency ‘‘* * * to provide 
notice * * * and otherwise consult 
with members of the public and affected 
agencies concerning each proposed 
collection of information * * *.’’ 
Agencies must specifically solicit 
comments to: (a) Evaluate whether the 
proposed collection of information is 
necessary for the agency to perform its 
duties, including whether the 
information is useful; (b) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (c) enhance the quality, 
usefulness, and clarity of the 
information to be collected; and (d) 
minimize the burden on the 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

To comply with the public 
consultation process, on November 19, 
2003, we published a Federal Register 
notice (68 FR 65305) announcing that 
we would submit this ICR to OMB for 
approval. The notice provided the 
required 60-day comment period. In 
addition, § 250.199 provides the OMB 
control number for the information 
collection requirements imposed by the 
30 CFR 250 regulations. The regulation 
also informs the public that they may 
comment at any time on the collections 
of information and provides the address 
to which they should send comments. 
We have received no comments in 
response to these efforts. 

If you wish to comment in response 
to this notice, you may send your 
comments to the offices listed under the 
ADDRESSES section of this notice. OMB 
has up to 60 days to approve or 
disapprove the information collection 
but may respond after 30 days. 
Therefore, to ensure maximum 
consideration, OMB should receive 
public comments by April 23, 2004. 

Public Comment Policy: MMS’s 
practice is to make comments, including 
names and home addresses of 
respondents, available for public review 
during regular business hours. If you 
wish your name and/or address to be 
withheld, you must state this 
prominently at the beginning of your 
comment. MMS will honor the request 
to the extent allowable by the law; 
however, anonymous comments will 
not be considered. All submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 

MMS Federal Register Liaison Officer: 
Denise Johnson, (202) 208–3976.

Dated: March 1, 2004. 
E.P. Danenberger, 
Chief, Engineering and Operations Division.
[FR Doc. 04–6494 Filed 3–23–04; 8:45 am] 
BILLING CODE 4310–MR–W

INTERNATIONAL TRADE 
COMMISSION 

[Inv. Nos. TA–131–29 and TA–2104–12] 

U.S.-Thailand Free Trade Agreement: 
Advice Concerning the Probable 
Economic Effect of Providing Duty-
Free Treatment for Imports

AGENCY: United States International 
Trade Commission.
ACTION: Revised hearing date and 
schedule. 

EFFECTIVE DATE: March 18, 2004.
SUMMARY: The public hearing on this 
matter, scheduled for April 20, 2004, 
has been rescheduled to May 4, 2004. 
The public hearing will be held at the 
United States International Trade 
Commission Building, 500 E Street, 
SW., Washington, DC, at 9:30 a.m. on 
May 4, 2004. Requests to appear at the 
public hearing should be filed with the 
Secretary, no later than 5:15 p.m., April 
16, 2004, in accordance with the 
requirements in the ‘‘Submissions’’ 
section below. Any prehearing briefs or 
statements should be filed no later than 
5:15 p.m., April 20, 2004; the deadline 
for filing post-hearing briefs or 
statements is 5:15 p.m., May 11, 2004. 
Notice of institution of the investigation 
and an earlier scheduled hearing date 
were published in the Federal Register 
March 9, 2004 (69 FR 11042).
FOR FURTHER INFORMATION CONTACT: 
Information specific to these 
investigations may be obtained from 
Tracy Quilter (202–205–3437; 
tracy.quilter@usitc.gov) or Falan Yinug 
(202–205–2160; falan.yinug@usitc.gov), 
Office of Industries, United States 
International Trade Commission, 
Washington, DC, 20436. For information 
on the legal aspects of these 
investigations, contact William Gearhart 
of the Office of the General Counsel 
(202–205–3091; 
william.gearhart@usitc.gov). General 
information concerning the Commission 
may also be obtained by accessing its 
Internet server (http://www.usitc.gov). 

Submissions: All written submissions 
including requests to appear at the 
hearing, statements, and briefs should 
be addressed to the Secretary, United 
States International Trade Commission, 
500 E Street, SW., Washington, DC 
20436. All written submissions must 
conform with the provisions of section 
201.8 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.8); 
any submissions that contain 
confidential business information must 
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also conform with the requirements of 
section 201.6 of the Commission’s Rules 
of Practice and Procedure (19 CFR 
201.6). Section 201.8 of the rules require 
that a signed original (or a copy 
designated as an original) and fourteen 
(14) copies of each document be filed. 
In the event that confidential treatment 
of the document is requested, at least 
four (4) additional copies must be filed, 
in which the confidential information 
must be deleted. Section 201.6 of the 
rules requires that the cover of the 
document and the individual pages be 
clearly marked as to whether they are 
the ‘‘confidential’’ or ‘‘nonconfidential’’ 
version, and that the confidential 
business information be clearly 
identified by means of brackets. 

All written submissions, except for 
confidential business information, will 
be made available for inspection by 
interested parties. The Commission may 
include confidential business 
information submitted in the course of 
these investigations in the report it 
sends to the USTR. However, should the 
Commission publish a public version of 
this report, such confidential business 
information will not be published in a 
manner that would reveal the operations 
of the firm supplying the information. 

The Commission’s rules do not 
authorize filing submissions with the 
Secretary by facsimile or electronic 
means, except to the extent permitted by 
section 201.8 of the Commission’s Rules 
of Practice and Procedure (19 CFR 
201.8) (see Handbook for Electronic 
Filing Procedures, ftp://ftp.usitc.gov/
pub/reports/
electronic_filing_handbook.pdf). 
Persons with questions regarding 
electronic filing should contact the 
Secretary (202–205–2000 or 
edis@usitc.gov). 

The public record for these 
investigations may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. Hearing-
impaired individuals are advised that 
information on this matter can be 
obtained by contacting our TDD 
terminal on (202) 205–1810. Persons 
with mobility impairments who will 
need special assistance in gaining access 
to the Commission should contact the 
Secretary at 202–205–2000.

List of Subjects 

Thailand, tariffs, and imports.
By order of the Commission.
Issued: March 18, 2004. 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–6554 Filed 3–23–04; 8:45 am] 
BILLING CODE 7020–02–P

INTERNATIONAL TRADE 
COMMISSION 

[USITC SE–04–006] 

Sunshine Act Meeting

AGENCY: International Trade 
Commission.
TIME AND DATE: April 1, 2004 at 2 p.m.
PLACE: Room 100 (Courtroom A), 500 E 
Street SW., Washington, DC 20436, 
Telephone: (202) 205–2000.
STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agenda for future meetings: none. 
2. Minutes. 
3. Ratification List. 
4. Inv. No. 731–TA–1070 

(Preliminary) (Certain Tissue Paper 
Products and Crepe Paper Products from 
China)—briefing and vote. (The 
Commission is currently scheduled to 
transmit its determination to the 
Secretary of Commerce on or before 
April 2, 2004; Commissioners’ opinions 
are currently scheduled to be 
transmitted to the Secretary of 
Commerce on or before April 9, 2004.) 

5. Outstanding action jackets: None. 
In accordance with Commission 

policy, subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting.

By order of the Commission:
Issued: March 22, 2004. 

Marilyn R. Abbott, 
Secretary to the Commission.
[FR Doc. 04–6688 Filed 3–22–04; 11:28 am] 
BILLING CODE 7020–02–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-day notice of information 
collection under review: Semi-Annual 
Progress Report for Grants to Support 
Tribal Domestic Violence and Sexual 
Assault Coalitions Program. 

The Department of Justice (DOJ), 
Office on Violence Against Women has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 

‘‘sixty days’’ until May 24, 2004. This 
process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Cynthia J. Schwimer, 
Comptroller, Office of Justice Programs, 
U.S. Department of Justice, 810 Seventh 
Street NW., Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
New Collection. 

(2) Title of the Form/Collection: Semi-
Annual Progress Report for the Grants to 
Support Tribal Domestic Violence and 
Sexual Assault Coalitions Program. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. U.S. 
Department of Justice, Office on 
Violence Against Women. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: The affected public 
includes the 14 grantees from the Grants 
to Support Tribal Domestic Violence 
and Sexual Assault Coalitions Program. 
Eligible grantees may include Indian 
tribal governments that will support the 
development and operation of new or 
existing nonprofit tribal domestic 
violence and sexual assault coalitions in 
Indian country. These grants provide 
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funds to develop and operate nonprofit 
tribal domestic violence and sexual 
assault coalitions in Indian country to 
address the unique issues that confront 
Indian victims. The Tribal Coalitions 
Program provides resources for 
organizing and supporting efforts to end 
violence against Indian women. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond/reply: It is estimated that it will 
take the 14 respondents (grantees from 
the Tribal Coalitions Program) 
approximately one hour to complete a 
Semi-Annual Progress Report. The 
Semi-Annual Progress Report is divided 
into sections that pertain to the different 
types of activities that grantees may 
engage in with grant funds. Grantees 
must complete only those sections that 
are relevant to their activities. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: The total annual hour burden 
to complete the Semi-Annual Progress 
Report is 28 hours. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Deputy Clearance Officer, Policy and 
Planning Staff, Justice Management 
Division, Department of Justice, Patrick 
Henry Building, Suite 1600, 601 D 
Street NW., Washington, DC 20530.

Dated: March 18, 2004. 
Brenda E. Dyer, 
Department Deputy Clearance Officer, PRA, 
Department of Justice.
[FR Doc. 04–6534 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-day notice of information 
collection under review: Semi-Annual 
Progress Report for Rural Domestic 
Violence and Child Victimization 
Enforcement Grants Program. 

The Department of Justice (DOJ), 
Office on Violence Against Women has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until May 24, 2004. This 

process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Cynthia J. Schwimer, 
Comptroller, Office of Justice Programs, 
U.S. Department of Justice, 810 Seventh 
Street NW., Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
New Collection. 

(2) Title of the Form/Collection: Semi-
Annual Progress Report for the Rural 
Domestic Violence and Child 
Victimization Enforcement Grants 
Program. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. U.S. 
Department of Justice, Office of Justice 
Programs. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: The affected public 
includes the 165 grantees from the Rural 
Domestic Violence and Child 
Victimization Enforcement Grants 
Program. The Rural Domestic Violence 
and Child Victimization Enforcement 
Grant Program provides a unique 
opportunity for rural jurisdictions to 
address the needs of law enforcement, 
prosecution agencies, the courts, and 

nonprofit nongovernmental victim 
services agencies that respond to 
domestic violence, dating violence, and 
child abuse cases. Rural jurisdictions 
also are encouraged to create or enhance 
partnerships among criminal justice 
agencies, community organizations, 
health and social service providers, and 
child welfare agencies in order to 
implement prevention and education 
programs, as well as to develop 
innovative strategies to address the 
unique challenges of preventing and 
responding to domestic violence, dating 
violence, and child victimization in 
rural areas. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond/reply: It is estimated that it will 
take the 165 respondents (grantees from 
the Rural Domestic Violence and Child 
Victimization Enforcement Grants 
Program) approximately one hour to 
complete a Semi-Annual Progress 
Report. The Semi-Annual Progress 
Report is divided into sections that 
pertain to the different types of 
activities that grantees may engage in 
with grant funds. Grantees must 
complete only those sections that are 
relevant to their activities. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: The total annual hour burden 
to complete the Semi-Annual Progress 
Report is 330 hours. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Deputy Clearance Officer, Policy and 
Planning Staff, Justice Management 
Division, Department of Justice, Patrick 
Henry Building, Suite 1600, 601 D 
Street NW., Washington, DC 20530.

Dated: March 18, 2004. 
Brenda E. Dyer, 
Department Deputy Clearance Officer, PRA, 
Department of Justice.
[FR Doc. 04–6535 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-Day notice of information 
collection under review: Semi-Annual 
Progress Report for Education and 
Technical Assistance Grants to End 
Violence Against Women with 
Disabilities Program. 

The Department of Justice (DOJ), 
Office on Violence Against Women has 
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submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until May 24, 2004. This 
process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Cynthia J. Schwimer, 
Comptroller (202) 307–0623, Office of 
Justice Programs, U.S. Department of 
Justice, 810 Seventh Street NW., 
Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
New Collection. 

(2) Title of the Form/Collection: Semi-
Annual Progress Report for Education 
and Technical Assistance Grants to End 
Violence Against Women with 
Disabilities Program. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. U.S. 
Department of Justice, Office of Justice 
Programs. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: The affected public 
includes the 18 grantees from the 
Education and Technical Assistance 
Grants to End Violence Against Women 
with Disabilities Program. Eligible 
grantees may include states, units of 
local government, Indian tribal 
governments and non-governmental 
private entities. These grants provide 
funds for education and technical 
assistance in the form of training, 
consultations, and information to 
organizations and programs that provide 
services to individuals with disabilities 
and to domestic violence programs 
providing shelter or related assistance. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond/reply: It is estimated that it will 
take the 18 respondents (grantees from 
the Education and Technical Assistance 
Grants to End Violence Against Women 
with Disabilities Program) 
approximately one hour to complete a 
Semi-Annual Progress Report. The 
Semi-Annual Progress Report is divided 
into sections that pertain to the different 
types of activities that grantees may 
engage in with grant funds. Grantees 
must complete only those sections that 
are relevant to their activities. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: The total annual hour burden 
to complete the Semi-Annual Progress 
Report is 36 hours. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Deputy Clearance Officer, Policy and 
Planing Staff, Justice Management 
Division, Department of Justice, Patrick 
Henry Building, Suite 1600, 601 D 
Street NW., Washington, DC 20530.

Dated: March 18, 2004. 
Brenda E. Dyer, 
Department Deputy Clearance Officer, PRA, 
Department of Justice.
[FR Doc. 04–6536 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-Day notice of information 
collection under review: State Court 
Organization, 2004. 

The Department of Justice (DOJ), 
Office of Justice Programs (OJP) has 
submitted the following information 

collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until May 24, 2004. This 
process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact Thomas H. Cohen by e-
mail at cohent@ojp.usdoj.gov. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
New collection. 

(2) Title of the Form/Collection: State 
Court Organization, 2004. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: SP–1, Office 
of Justice Programs. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: State Trial and 
Appellate Courts. 42 U.S.C. 3711, et seq. 
authorizes the Department of Justice to 
collect and analyze statistical 
information concerning crime, juvenile 
delinquency, the operation of the 
criminal justice system and related 
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aspects of the civil justice system, and 
to support the development of 
information and statistical systems at 
the Federal, State, and local levels. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: An estimated 53 copies of a 
two part data collection survey will be 
submitted to the State Court 
Administrators in each state and that 99 
copies of appellate court surveys will be 
submitted to the Intermediate Appellate 
Clerk and the Clerk for the Court of Last 
Resort in each state. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: The estimated total burden 
hours associated with this information 
collection is 1,216. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Deputy Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Patrick Henry Building, 
Suite 1600, 601 D Street NW., 
Washington, DC 20530.

Dated: March 18, 2004. 
Brenda E. Dyer, 
Department Deputy Clearance Officer, PRA, 
Department of Justice.
[FR Doc. 04–6537 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF JUSTICE

Office of Justice Programs 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-Day notice of information 
collection under review: Semi-Annual 
Progress Report for STOP Violence 
Against Indian Women Discretionary 
Grant Program 

The Department of Justice (DOJ), 
Office on Violence Against Women has 
submitted the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
‘‘sixty days’’ until May 24, 2004. This 
process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 

instructions or additional information, 
please contact Cynthia J. Schwimer, 
Comptroller, Office of Justice Programs, 
U.S. Department of Justice, 810 Seventh 
Street NW., Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points:
—Evaluate whether the proposed 

collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
New Collection. 

(2) Title of the Form/Collection: Semi-
Annual Progress Report for STOP 
Violence Against Indian Women 
Discretionary Grant Program. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. U.S. 
Department of Justice, Office on 
Violence Against Women. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: The affected public 
includes the 165 grantees from the 
STOP Violence Against Indian Women 
Discretionary Grant Program. The STOP 
Violence Against Indian Women 
Discretionary Grants are designed to 
develop and strengthen tribal law 
enforcement and prosecutorial strategies 
to combat violent crimes against Indian 
women, as well as develop and 
strengthen victim services. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond/reply: It is estimated that it will 
take the 165 respondents (grantees from 
the STOP Violence Against Indian 
Women Discretionary Grant Program) 

approximately one hour to complete a 
Semi-Annual Progress Report. The 
Semi-Annual Progress Report is divided 
into sections that pertain to the different 
types of activities that grantees may 
engage in with grant funds. Grantees 
must complete only those sections that 
are relevant to their activities. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: The total annual hour burden 
to complete the Semi-Annual Progress 
Report is 330 hours. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Deputy Clearance Officer, Policy and 
Planning Staff, Justice Management 
Division, Department of Justice, Patrick 
Henry Building, Suite 1600, 601 D 
Street NW., Washington, DC 20530.

Dated: March 18, 2004, 
Brenda E. Dyer, 
Department Deputy Clearance Officer, 
Department of Justice.
[FR Doc. 04–6538 Filed 3–23–04; 8:45 am] 
BILLING CODE 4410–18–P

DEPARTMENT OF LABOR

Employee Benefits Security 
Administration 

Prohibited Transaction Exemption 
2004–05; [Exemption Application No. 
D–10957] et al.; Grant of Individual 
Exemptions; John Hancock Life 
Insurance Company

AGENCY: Employee Benefits Security 
Administration, Labor.
ACTION: Grant of individual exemptions.

SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or 
the Internal Revenue Code of 1986 (the 
Code). 

A notice was published in the Federal 
Register of the pendency before the 
Department of a proposal to grant such 
exemption. The notice set forth a 
summary of facts and representations 
contained in the application for 
exemption and referred interested 
persons to the application for a 
complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a 
written request that a public hearing be 
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1 See 29 CFR 2510.3–101 for the Department’s 
definition of ‘‘plan assets’’ relating to plan 
investments.

held (where appropriate). The applicant 
has represented that it has complied 
with the requirements of the notification 
to interested persons. No requests for a 
hearing were received by the 
Department. Public comments were 
received by the Department as described 
in the granted exemption. 

The notice of proposed exemption 
was issued and the exemption is being 
granted solely by the Department 
because, effective December 31, 1978, 
section 102 of Reorganization Plan No. 
4 of 1978, 5 U.S.C. App. 1 (1996), 
transferred the authority of the Secretary 
of the Treasury to issue exemptions of 
the type proposed to the Secretary of 
Labor. 

Statutory Findings 

In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 29 
CFR part 2570, subpart B (55 FR 32836, 
32847, August 10, 1990) and based upon 
the entire record, the Department makes 
the following findings:
(a) The exemption is administratively 

feasible; 
(b) The exemption is in the interests of 

the plan and its participants and 
beneficiaries; and 

(c) The exemption is protective of the 
rights of the participants and 
beneficiaries of the plan. 

John Hancock Life Insurance Company, 
Located in Boston, Massachusetts; 
[Prohibited Transaction Exemption 
2004–05 Application No. D–10957] 

Exemption 

The restrictions of section 406(b)(2) of 
the Act shall not apply to purchases and 
sales of farmland asset(s) (the Farmland 
Asset(s)), as defined in Condition 12(b), 
or entire farmland account(s) (the Entire 
Farmland Account(s)), as defined in 
Condition 12(n), between various 
account(s) (the Account(s)), as defined 
in Condition 12(a), that are managed by 
Hancock Natural Resource Group, Inc. 
(HNRG) or the affiliate(s) (the 
Affiliate(s)), as defined in Condition 
12(e), of John Hancock Life Insurance 
Company (JHLIC). 

Conditions and Definitions 

This exemption is subject to the 
following conditions: 

1. A plan or plans covered by the Act 
(the ERISA-Covered Plan(s)), as defined 
in Condition 12(c), may participate in a 
subject transaction only if each such 
plan has total assets in excess of $100 
million.

2. At least 30 days prior to entering 
a subject transaction, each affected 
customer (the Customer(s)), as defined 

in Condition 12(l), invested in an 
Account participating in such 
transaction will be provided with 
information regarding the Farmland 
Asset(s) or the Entire Farmland Account 
involved and the terms of the 
transaction, including the purchase 
price and how the transaction would 
meet the goals and investment policies 
of each such affected Customer. Notice 
of any change in the purchase price will 
be provided to each affected Customer 
at least 30 days prior to the 
consummation of the transaction. 

3. An independent fiduciary (an 
Independent Fiduciary), as defined in 
Condition 12(h), is appointed by JHLIC 
or an Affiliate as follows: 

(a) One Independent Fiduciary is 
appointed to represent the Account(s) in 
which an ERISA-Covered Plan or 
ERISA-Covered Plans is/are invested, 
whether the Account(s) is/are the 
buyer(s) or the seller(s) in a subject 
transaction, where one side of such 
transaction involves one or more: (i) 
ERISA-Covered Plan(s), (ii) pooled 
separate account(s) (the Pooled Separate 
Account(s), as defined in Condition 
12(k), in which an ERISA-Covered Plan 
or ERISA-Covered Plans invest, and/or 
(iii) other Account(s) holding ‘‘plan 
assets’’ subject to the Act 1 and the other 
side of such transaction involves one or 
more plan(s) or other customer(s) not 
covered by the Act (the Non-ERISA 
Plan(s) or Non-ERISA Customer(s), as 
defined in Condition 12(d)),

(b) One Independent Fiduciary is 
appointed to represent the buying 
account(s) (the Buying Account(s)), as 
defined in Condition 12(f), in a subject 
transaction, where such transaction is 
between two (2) or more: (i) ERISA-
Covered Plans, (ii) Pooled Separate 
Accounts in which an ERISA-Covered 
Plan or ERISA-Covered Plans invest, 
and/or (iii) other Accounts holding 
‘‘plan assets’’ subject to the Act, and the 
decision to liquidate the Farmland 
Asset(s) or Entire Farmland Account is 
the result of one or more ‘‘triggering 
events,’’ as described below. A 
‘‘triggering event’’ will exist whenever: 

(1) JHLIC or an Affiliate receives a 
direction from a Customer to liquidate 
such Customer’s Entire Farmland 
Account, and the decision to liquidate 
such Entire Farmland Account is 
outside of the control of JHLIC and its 
Affiliates; or 

(2) JHLIC or an Affiliate receives a 
request by a Customer to liquidate a 
specified Farmland Asset or Farmland 
Assets held in the Customer’s Account, 

and the decision to liquidate the 
Farmland Asset(s) is outside of the 
control of JHLIC and its Affiliates; or 

(3) a liquidation of all of the Farmland 
Assets held in a selling account(s) (the 
Selling Account(s)), as defined in 
Condition 12(g), or an Entire Farmland 
Account, or a particular Farmland Asset 
or Farmland Assets held by such 
Account(s) is required under the terms 
of the investment contract, insurance 
contract, or investment guidelines 
governing the Account(s), and the 
decision to select any particular 
Farmland Asset(s) to be sold or the 
decision to sell an Entire Farmland 
Account is outside of the control of 
JHLIC and its Affiliates; and 

(c) One Independent Fiduciary is 
appointed to represent the Buying 
Account(s) and one Independent 
Fiduciary is appointed to represent the 
Selling Account(s) involved in a subject 
transaction: 

(1) where such transaction is between 
two (2) or more: (i) ERISA-Covered 
Plans, (ii) Pooled Separate Accounts in 
which an ERISA-Covered Plan or 
ERISA-Covered Plans invest, and/or (iii) 
other Accounts holding ‘‘plan assets’’ 
subject to the Act, and there is no 
‘‘triggering event,’’ as described above in 
Condition 3(b), or 

(2) where such transaction is between 
two (2) or more: (i) ERISA-Covered 
Plans, (ii) Pooled Separate Accounts in 
which an ERISA-Covered Plan or 
ERISA-Covered Plans invest, and/or (iii) 
other Accounts holding ‘‘plan assets’’ 
subject to the Act, and one or more of 
the participants in such transaction is a 
Pooled Separate Account and/or other 
Account holding ‘‘plan assets’’ subject 
to the Act in which a John Hancock plan 
(the Hancock Plan(s)), as defined in 
Condition 12(m), participates. 

4. With respect to each transaction 
requiring the participation of an 
Independent Fiduciary, as described in 
Condition 3, the purchase and sale of a 
Farmland Asset or Farmland Assets or 
an Entire Farmland Account shall not be 
consummated, unless the Independent 
Fiduciary determines that the 
transaction, including the price to be 
paid or received for each Farmland 
Asset or Entire Farmland Account, 
would be in the best interest of the 
particular Account(s) involved based on 
the investment policies and objectives 
of such Account(s). 

5. Each Account which buys or sells 
a particular Farmland Asset or 
Farmland Assets or Entire Farmland 
Account pays no more than or receives 
no less than the fair market value of 
each Farmland Asset or Entire Farmland 
Account at the time of the transaction. 
For a Farmland Asset, fair market value 
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shall be determined by a qualified, 
independent real estate appraiser 
experienced with the valuation of 
farmland properties similar to the type 
involved in the transaction, and may 
include customary closing adjustments, 
as described in Condition 12(o). 

For an Entire Farmland Account, fair 
market value shall be determined by a 
qualified, independent entity 
experienced in the auditing and 
valuation of farmland accounts similar 
to the type involved in the transaction 
and the valuation of assets or liabilities 
other than Farmland Assets, including 
but not limited to assets such as short-
term investments or accounts receivable 
from prior crop sales or leases, and 
liabilities such as investment or 
property management fees payable or 
property taxes payable, and may include 
customary closing adjustments, as 
described in Condition 12(o). 

6. Each purchase or sale of a 
Farmland Asset or Farmland Assets or 
Entire Farmland Account between 
Accounts is a one-time cash transaction. 
A Buying Account may assume 
liabilities associated with an Entire 
Farmland Account, subject to valuation 
procedures described in Condition 5, 
above. 

7. Each Account involved in the 
purchase or sale of a Farmland Asset or 
Farmland Assets or Entire Farmland 
Account pays no real estate 
commissions or brokerage fees relating 
to the transaction. 

8. JHLIC or an Affiliate acts as a 
discretionary investment manager for 
the assets of the Account(s) involved in 
each transaction, provided that this 
condition will not fail to have been 
satisfied solely because the Customer 
retains the right to veto or approve the 
purchase or sale of a Farmland Asset or 
Farmland Assets or Entire Farmland 
Account.

9. An Account may not participate in 
a subject transaction, if the assets of any 
Hancock Plan or Hancock Plans in the 
Account exceed 20 percent (20%) of the 
total assets of the Account. 

10. No purchase or sale transaction 
shall be designed to benefit the interests 
of one particular Account over another. 

11. The general accounts of both 
JHLIC and John Hancock Variable Life 
Insurance Company (JHVLIC) (the 
General Accounts) shall not participate, 
directly or indirectly, in the subject 
transactions; 

12. For purposes of this exemption: 
(a) The term, ‘‘Account(s),’’ means a 

separate account or separate accounts 
(the Separate Account(s)), as defined in 
Condition 12(i), including Non-Pooled 
Separate Account(s), or Pooled Separate 
Account(s), as well as holding entities 

(Holding Entities), such as: (1) a 
partnership, corporation, trust, or any 
other form of entity established and 
maintained by JHLIC or an Affiliate and 
for which JHLIC or an Affiliate serves as 
general partner, investment manager, or 
adviser; or (2) a limited liability 
company or any other form of entity 
established by pension plan investors; 

(b) the term, ‘‘Farmland Asset(s),’’ 
means a fee simple in farmland (and 
appurtenant rights), an interest in 
related equipment, a farmland lease, 
farm improvements, contractual 
agreements with respect to the 
production and harvesting of farm 
products, such as crop quotas, crop 
receivables, or delivery contracts, stock 
in farm cooperatives, and direct or 
indirect interest in entities holding such 
assets. With respect to any farmland 
lease: (i) the underlying fee simple must 
be owned by a person other than JHLIC 
or an Affiliate or any Account at the 
time of sale; and (ii) the entire lease 
originally acquired by the Selling 
Account must be sold to the Buying 
Account; 

(c) the term, ‘‘ERISA-Covered 
Plan(s),’’ means an employee benefit 
plan or plans as defined under section 
3(3) of the Act and not excluded from 
coverage under section 4 of the Act; 

(d) the terms, ‘‘Non-ERISA Plan(s)’’ or 
‘‘Non-ERISA Customer(s),’’ mean an 
entity or entities or investor(s) not 
covered by the provisions of Title I of 
the Act, such as a governmental plan, a 
university endowment fund, or other 
institutional investor, whose assets are 
managed in an Account for which JHLIC 
or an Affiliate acts as investment 
manager; 

(e) the term, ‘‘Affiliate(s),’’ means any 
person(s) directly or indirectly through 
one or more intermediaries, controlling, 
controlled by, or under common control 
with such person; 

(f) the term, ‘‘Buying Account(s),’’ 
means the Account(s) that seek(s) to 
purchase a Farmland Asset or Farmland 
Assets or an Entire Farmland Account 
from another Account; 

(g) the term, ‘‘Selling Account(s),’’ 
means the Account(s) that seek(s) to sell 
a Farmland Asset or Farmland Assets or 
an Entire Farmland Account to another 
Account; 

(h) the term, ‘‘Independent 
Fiduciary,’’ means a person or entity 
with authority to both review the 
appropriateness of a subject transaction 
for an Account, that is considered to 
hold ‘‘plan assets’’ subject to the 
fiduciary responsibility provisions of 
the Act, based on the investment policy 
established for that Account, and to 
negotiate the terms of the transaction, 
including the price to be paid for the 

Farmland Asset, the Farmland Assets, or 
the Entire Farmland Account. An 
individual or firm selected to serve as 
an Independent Fiduciary shall meet the 
following criteria: 

(1) The individual or firm shall have 
no current employment relationship 
with JHLIC or an Affiliate, although a 
prior employment relationship would 
not disqualify the individual or firm; 

(2) No individual or firm shall serve 
as an Independent Fiduciary during any 
year in which gross receipts received 
from business with JHLIC and its 
Affiliates for that year exceed five (5) 
percent of such individual’s or firm’s 
gross receipts from all sources for the 
prior year; 

(3) The individual or firm must be an 
expert with respect to farmland 
valuations;

(4) The individual or firm must have 
the ability to access (itself or through 
persons engaged by it) appropriate 
farmland sales comparison data and 
make appropriate adjustments to the 
subject property, properties, or Account; 
and 

(5) The individual or firm must not 
have a criminal record involving fraud, 
fiduciary standards, or securities laws 
violations. 

(i) the term, ‘‘Separate Account(s),’’ 
means a segregated asset Account or 
Accounts which receive premiums or 
contributions from Customers, 
including employee benefit plans 
subject to the Act, in connection with 
group annuity contracts and funding 
agreements, with investments held in 
the name of JHLIC, but where the value 
of the contract or agreement to the 
Customer (contract holder) fluctuates 
with the value of the investment 
associated with such Account; 

(j) the terms, ‘‘Non-Pooled Separate 
Account(s)’’ or ‘‘Non-Pooled 
Account(s),’’ mean a Separate Account 
or Separate Accounts established to 
back a single contract issued to one 
Customer, which may be an employee 
benefit plan subject to the Act; 

(k) the terms, ‘‘Pooled Separate 
Account(s),’’ or ‘‘Pooled Account(s),’’ 
mean a Separate Account or Separate 
Accounts established to back a group of 
substantially identical contracts issued 
to a number of unrelated Customers, 
including employee benefit plans 
subject to the Act; 

(l) the term, ‘‘Customer(s),’’ means a 
person or persons or entity or entities 
that act as the authorized representative 
for the investor in an Account involved 
in a purchase or sale of Farmland Assets 
or an Entire Farmland Account, that is 
independent of JHLIC and its Affiliates, 
provided, however, that for any 
Hancock Plan, as defined in Condition 
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12(m), below, a ‘‘Customer’’ shall mean 
the Plan Investment Advisory 
Committee of JHLIC; 

(m) the term, ‘‘Hancock Plan(s),’’ 
means an employee benefit plan or 
employee benefit plans sponsored by 
JHLIC or an Affiliate which invest(s) in 
an Account; 

(n) the term, ‘‘Entire Farmland 
Account(s),’’ means all the assets and 
liabilities of an Account or Accounts, as 
defined in Condition 12(a), including 
but not limited to the Farmland Assets 
in such Account or Accounts; and 

(o) ‘‘customary closing adjustments’’ 
for purposes of this exemption are 
limited to the following: management 
fees, taxes, assessments, water rates, 
assignment of amounts under leases, 
recording taxes, survey costs, title 
review and title insurance costs and 
premiums, due diligence costs, escrow 
fees, licensing fees, fuel costs, 
equipment leases or contracts, 
reimbursements and adjustments for 
capital expenditures by the seller, crop 
adjustments, adjustments for 
documented expenses incurred by the 
seller during a growing period prior to 
closing, and agreement that a buyer may 
retain a certain amount of crops upon 
harvest, and the seller will receive all or 
part of the proceeds for any crops in 
excess of the amount retained by the 
buyer. 

Written Comments 
In the Notice of Proposed Exemption 

(the Notice), the Department of Labor 
(the Department) invited all interested 
persons to submit written comments 
and requests for a hearing on the 
proposed exemption within forty-five 
(45) days of the date of the publication 
of the Notice in the Federal Register on 
November 14, 2003. All comments and 
requests for a hearing were due by 
December 29, 2003. 

During the comment period, the 
Department received no requests for a 
hearing. However, the Department did 
receive a comment letter from the 
applicant. In this regard, in a letter 
dated December 24, 2003, the applicant 
requested certain amendments to the 
conditions of the exemption, as 
proposed in the Notice, and various 
changes to the representations which 
according to the applicant should have 
been reflected in the Summary of Facts 
and Representations (the SFR) in the 
Notice, as published in the Federal 
Register.

The applicant’s comments on the 
conditions of the exemption and on the 
representations in the SFR, and the 
Department’s responses, thereto, are 
discussed in the numbered paragraphs 
below in an order that corresponds to 

the appearance of the relevant language 
in the Notice. 

1. The applicant requests 
modification of Condition 11 of the 
exemption. Condition 11, as set forth in 
the Notice, at 68 FR 64645, column 2, 
lines 45–50, reads as follows:
The general accounts (the General Accounts) 
of both JHLIC and John Hancock Variable 
Life Insurance Company (JHVLIC) shall not 
participate, directly or indirectly, in the 
subject transactions.

To make clear that references to 
‘‘General Accounts,’’ in the exemption 
only include the general accounts of 
JHLIC and its affiliates, the applicant 
proposes that Condition 11 be revised as 
follows:
The general accounts of both JHLIC and John 
Hancock Variable Life Insurance Company 
(JHVLIC) (the General Accounts) shall not 
participate, directly or indirectly, in the 
subject transactions.

The Department concurs with the 
applicant’s request, and accordingly, 
has amended the language of Condition 
11 in the exemption. 

2. The applicant requests 
modification of Condition 12(a) of the 
exemption. Condition 12(a), as set forth 
in the Notice, at 68 FR 64645, column 
2, lines 51–65, reads as follows:

(a) the term, ‘‘Account(s),’’ means a 
separate account or separate accounts (the 
Separate Account(s)), as defined in Condition 
12(i), including Non-Pooled Separate 
Account(s), or Pooled Separate Account(s), as 
well as holding entities (Holding Entities), 
such as a partnership, corporation, or trust 
for which JHLIC or an Affiliate serves as 
general partner, investment manager, or 
adviser and include entities established or 
maintained by JHLIC, and limited liability 
companies established by pension plan 
investors (emphasis added).

In the opinion of the applicant, it is 
unclear whether the phrase emphasized 
in the quotation above is intended by 
the Department as a further limitation 
on what may be defined as a Holding 
Entity. The applicant confirms that 
currently Holding Entities are limited to 
entities established by JHLIC and 
limited liability companies established 
by pension plan investors. However, the 
applicant believes it is not clear what 
purpose is served by limiting future use 
of the exemption to these entities, when 
pension plans may wish to establish 
partnerships or trusts that would qualify 
as Holding Entities under the 
exemption, but for the emphasized 
language. Accordingly, the applicant 
requests that the definition of 
‘‘Account(s),’’ as published in Condition 
12(a) of the Notice be modified to delete 
the phrase emphasized in the quotation 
above. 

The Department concurs in part and 
disagrees in part. Specifically, the 
Department concurs with the 
applicant’s request to delete the phrase, 
‘‘and include entities established or 
maintained by JHLIC, and limited 
liability companies established by 
pension plan investors,’’ from the 
definition of ‘‘Account(s),’’ as set forth 
in Condition 12(a). However, the 
Department believes that the reference 
to Holding Entities should be limited. 
Accordingly, the definition of 
‘‘Account(s),’’ as set forth in Condition 
12(a), as set forth in the exemption had 
been amended to read as follows:

(a) the term, ‘‘Account(s),’’ means a 
separate account or separate accounts (the 
Separate Account(s)), as defined in Condition 
12(i), including Non-Pooled Separate 
Account(s), or Pooled Separate Account(s), as 
well as holding entities (Holding Entities), 
such as: (1) a partnership, corporation, trust, 
or any other form of entity established and 
maintained by JHLIC or an Affiliate and for 
which JHLIC or an Affiliate serves as general 
partner, investment manager, or adviser; or 
(2) a limited liability company or any other 
form of entity established by pension plan 
investors.

3. The applicant requests 
modification of Condition 12(d) of the 
exemption. Condition 12(d), as set forth 
in the Notice, at 68 FR 64645, column 
3, lines 21–29, reads as follows:

(d) the terms, ‘‘Non-ERISA Plans’’ or ‘‘Non-
ERISA Customers,’’ mean entities or 
investors not covered by the provisions of 
Title I of the Act, such as a governmental 
plan, a university endowment fund, or other 
institutional investors, whose assets are 
managed in an Account for which JHLIC or 
an Affiliate acts as investment manager.

The applicant proposes that the terms, 
‘‘Non-ERISA Plans’’ and ‘‘Non-ERISA 
Customers,’’ be changed to ‘‘Non-ERISA 
Plan(s)’’ and ‘‘Non-ERISA Customer(s)’’ 
in order to maintain consistency with 
the way singular and plural terms were 
treated in other provisions of the 
exemption.

The Department concurs with the 
applicant’s request, and accordingly, 
has modified the language of Condition 
12(d) in the exemption to read as 
follows:

(d) the terms, ‘‘Non-ERISA Plan(s)’’ or 
‘‘Non-ERISA Customer(s),’’ mean an entity or 
entities or investor(s) not covered by the 
provisions of Title I of the Act, such as a 
governmental plan, a university endowment 
fund, or other institutional investor, whose 
assets are managed in an Account for which 
JHLIC or an Affiliate acts as investment 
manager.

4. The applicant requests 
modification of Condition 12(o) of the 
exemption. Condition 12(o), as set forth 
in the Notice, at 68 FR 64646, column 
2, lines 1–14, reads as follows:
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(o) ‘‘customary closing adjustments’’ means 
adjustments that may arise where agricultural 
land bearing crops is sold prior to harvest 
and may involve an agreement between the 
buyer and seller that either: (1) the buyer 
reimburse the seller for documented 
expenses incurred during the growing period 
in the cultivation of such crops, up to the 
date of closing; or (2) the buyer retain a 
certain amount of the crops and the seller 
receive the proceeds for any crops in excess 
of the amount retained by the buyer.

The applicant confirms that this 
definition is consistent with the 
examples provided to the Department 
regarding the types of expenses that may 
be considered ‘‘customary closing 
adjustments.’’ However, the applicant 
believes that this definition of 
‘‘customary closing adjustments’’ could 
be unnecessarily restrictive. For 
example, additional closing adjustments 
for management fees, real and personal 
property taxes, assignment of leases, 
and certain capital expenditures by the 
seller between an agreed-upon date and 
the date of closing are also ‘‘customary.’’ 
Accordingly, in their comment letter, 
dated December 24, 2003, the applicant 
requested that the term, ‘‘customary 
closing adjustments,’’ be defined as 
follows:

(o) ‘‘customary closing adjustments’’ means 
those mutually agreed upon adjustments to 
the consideration paid or received by a party 
made at closing that are customary or 
common in similar agricultural transactions, 
such as, but not limited to (1) adjustments for 
documented expenses incurred by the seller 
during a growing period prior to closing, or 
(2) agreement that a buyer may retain a 
certain amount of crops upon harvest, and 
the seller will receive all or part of the 
proceeds for any crops in excess of the 
amount retained by the buyer.

Subsequently, in response to the 
Department’s concern that the requested 
amendment to the definition of 
‘‘customary closing adjustments’’ did 
not specifically list such adjustments, 
the applicant, in a letter, dated March 4, 
2004, proposed the following revised 
language for the definition:

(o) ‘‘customary closing adjustments’’ means 
those mutually agreed upon adjustments to 
the consideration paid or received by a party 
made at closing that are customary or 
common in similar agricultural transactions 
including management fees, taxes, 
assessments, water rates, assignment of 
amounts under leases, recording taxes, 
survey costs, title review and title insurance 
costs and premiums, due diligence costs, 
escrow fees, licensing fees, fuel costs, 
equipment leases or contracts, 
reimbursements and adjustments for capital 
expenditures by the seller, crop adjustments, 
adjustments for documented expenses 
incurred by the seller during a growing 
period prior to closing, and agreement that a 
buyer may retain a certain amount of crops 

upon harvest, and the seller will receive all 
or part of the proceeds for any crops in 
excess of the amount retained by the buyer.

The Department believes that the 
applicant’s revisions to the definition of 
‘‘customary closing adjustments’’ are too 
open-ended. In this regard, the 
Department believes that the definition 
of ‘‘customary closing adjustments’’ for 
purposes of the exemption should be 
limited to a list of potential adjustments 
clearly enumerated. Accordingly, the 
Department has determined that 
Condition 12(o) in the exemption 
should read as follows:

(o) ‘‘customary closing adjustments’’ for 
purposes of this exemption are limited to the 
following: management fees, taxes, 
assessments, water rates, assignment of 
amounts under leases, recording taxes, 
survey costs, title review and title insurance 
costs and premiums, due diligence costs, 
escrow fees, licensing fees, fuel costs, 
equipment leases or contracts, 
reimbursements and adjustments for capital 
expenditures by the seller, crop adjustments, 
adjustments for documented expenses 
incurred by the seller during a growing 
period prior to closing, and agreement that a 
buyer may retain a certain amount of crops 
upon harvest, and the seller will receive all 
or part of the proceeds for any crops in 
excess of the amount retained by the buyer.

5. The applicant requests a change to 
the language in the SFR, describing 
‘‘customary closing adjustments,’’ as set 
forth in the Notice, at 68 FR 64648, 
column 3, lines 57–68 and at 68 FR 
64649, column 1, lines 1–2. Specifically, 
the applicant requested that the 
description of ‘‘customary closing 
adjustments,’’ in the SFR conform to the 
applicant’s requested modification of 
the language of Condition 12(o). 

As the Department did not concur 
with the applicant’s requested 
modification to the language of 
Condition 12(o), the Department does 
not agree to the change requested by the 
applicant to the description of 
‘‘customary closing adjustment,’’ as set 
forth in the SFR, at 68 FR 64648, 
column 3, lines 57–68 and at 68 FR 
64649, column 1, lines 1–2. It is the 
Department’s view that, the definition of 
‘‘customary closing adjustments,’’ as set 
forth in Condition 12(o) of this final 
exemption, should supercede the 
description of ‘‘customary closing 
adjustments’’ in the SFR, as set forth in 
the Notice. 

6. The applicant requests that changes 
should have been made to the language 
in various locations in the SFR, as set 
forth in the Notice. Specifically, the 
applicant states that: (a) the word, 
‘‘Account(s),’’ should have been used 
instead of the phrase, ‘‘Farmland 
Separate Account(s),’’ and (b) the word, 
‘‘Account’s,’’ should have been used 

instead of the phrase, ‘‘Farmland 
Separate Account’s,’’ or the phrase, 
‘‘Farmland Account’s,’’ in the following 
locations: 

a. in paragraph 7, 68 FR 64647, 
column 2, lines 7–8, 10–11, 36, 46–47, 
51–52, 56–57, 57–58, and 61–62; 

b. in paragraph 8, 68 FR 64647, 
column 3, lines 16–17, 25–26, 29–30, 
32, 36, 42–43, 45, 48, 52, 57–58 and 64;

c. in paragraph 8, 68 FR 64648, 
column 1, lines 10–11, 11–12, and 23; 

d. in paragraph 10, 68 FR 64648, 
column 1, lines 59–60; 

e. in paragraph 12, 68 FR 64648, 
column 2, line 46; 

f. in paragraph 18, 68 FR 64649, 
column 1, lines 64–65; 

g. in paragraph 18, 68 FR 64649, 
column 2, lines 23–24; and 

h. in paragraph 19, 68 FR 64649, 
column 2, line 55. 

The Department concurs. 
7. Paragraph 8 of the SFR contains a 

description of the operation of HAIG’s 
investment queue procedures in the 
event that a Farmland Asset or Entire 
Farmland Account would be an 
appropriate investment for more than 
one Account. In this regard, paragraph 
8 of the Notice, as set forth at 68 FR 
64647, column 3, 51–55, reads:
In the event that two or more Farmland 
Separate Accounts have objectives and 
constraints that are sufficiently similar, HAIG 
implements its investment queue procedures.

The applicant notes that one 
condition of participation in the 
investment queue is that an investor 
have assets awaiting investment in 
farmland. Accordingly, the applicant 
proposes that the quotation, as set forth 
in the Notice, should have read as 
follows:
In the event that two or more Accounts have 
objectives and constraints that are 
sufficiently similar and have assets awaiting 
investment in farmland, HAIG implements 
its investment queue procedures.

The Department concurs. 
8. The applicant points out a 

typographical error in the SFR, as set 
forth in the Notice. In this regard, it 
appears that the word, ‘‘is,’’ is missing, 
in paragraph 13 of the Notice, as set 
forth at 68 FR 64648, column 2, line 66. 
The applicant indicates that the word, 
‘‘is,’’ should have been inserted before 
the word, ‘‘between.’’ 

The Department concurs. 
Accordingly, the SFR, as set forth in the 
Notice, at paragraph 13, 68 FR 64648, 
column 2, line 66, should have read as 
follows:
Where a transaction is between ERISA-
Covered Plans and a triggering event has 
occurred, the fee for the services of the 
Independent Fiduciary will be charged as an 
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acquisition expense to the Buying 
Account(s).

9. In order to maintain consistency 
with the language in the rest of the 
Notice, the applicant requests that 
certain changes should have been made 
to the language of the SFR, as set forth 
in the Notice. Specifically, in paragraph 
14, at 68 FR 64648, column 3, line 34, 
the reference to ‘‘proposed 
transactions,’’ should have referred 
instead to ‘‘subject transactions.’’ 

The Department concurs. 
Accordingly, the language in the SFR in 
paragraph 14 of the Notice, at 68 FR 
64648, column 3, line 34, should have 
read as follows:
In this regard, participation in the subject 
transactions by ERISA-Covered Plans is 
limited to plans having total assets in excess 
of $100 million.

After giving full consideration to the 
entire record, including the written 
comments from the applicant, the 
Department has decided to grant the 
exemption, as described, amended, 
clarified, and concurred in above. In 
this regard, the comment letter 
submitted by the applicant to the 
Department has been included as part of 
the public record of the exemption 
application. The complete application 
file, including all supplemental 
submissions received by the 
Department, is made available for public 
inspection in the Public Documents 
Room of the Pension Welfare Benefits 
Administration, Room N–1513, U. S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the Notice of 
Proposed Exemption published on 
November 14, 2003, at 68 FR 64643.
FOR FURTHER INFORMATION CONTACT: Ms. 
Angelena C. Le Blanc of the Department, 
telephone (202) 693–8540. (This is not 
a toll-free number.)

Painters District Council No. 4 
Apprenticeship, Upgrading & 
Retraining Trust Fund (the Plan) 
Located in Cheektowaga, New York 
[Prohibited Transaction Exemption No. 
2004–06; [Application No. L–11190] 

Exemption 
The restrictions of section 406(a) of 

the Act shall not apply to a lease (the 
Lease) of certain space (the Leased 
Premises) in a building (the Building) 
owned by the Plan to Lipsitz, Green, 
Fahringer, Roll, Salisbury & Cambria, 
LLP (the Applicant), a party in interest 
with respect to the Plan. This exemption 
is conditioned upon the adherence to 
the material facts and representations 

described herein and upon the 
satisfaction of the following 
requirements: 

(a) All terms and conditions of the 
Lease are at least as favorable to the Plan 
as those which the Plan could obtain in 
an arm’s-length transaction with an 
unrelated party; 

(b) The decision by the Plan to enter 
into the Lease will be made by the 
trustees of the Plan (the Trustees); and 

(c) The fair market rental amount for 
the Lease will be determined by an 
independent, qualified appraiser as of 
the date of the commencement of the 
Lease; and 

(d) After commencement of the Lease, 
an additional fair market rental 
appraisal of the Leased Premises will be 
performed by an independent, qualified 
appraiser every thirty months with the 
rental rate being adjusted accordingly. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption, refer to the Notice of 
Proposed Exemption published on 
December 17, 2003 at 68 FR 70310.
FOR FURTHER INFORMATION CONTACT:
Khalif Ford of the Department, 
telephone (202) 693–8540 (this is not a 
toll-free number). 

General Information 
The attention of interested persons is 

directed to the following: 
(1) The fact that a transaction is the 

subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest or 
disqualified person from certain other 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) This exemption is supplemental to 
and not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transactional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and 

(3) The availability of this exemption 
is subject to the express condition that 

the material facts and representations 
contained in the application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption.

Signed at Washington, DC, this 19th day of 
March, 2004. 
Ivan Strasfeld, 
Director of Exemption Determinations, 
Employee Benefits Security Administration, 
Department of Labor.
[FR Doc. 04–6583 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–29–P

DEPARTMENT OF LABOR

Employee Benefits Security 
Administration 

[Application No. D–11132, et al.] 

Proposed Exemptions; Landerholm, 
Memovich, Lansverk & Whitesides, 
P.S. 401(k) Profit Sharing Plan (the 
Plan)

AGENCY: Employee Benefits Security 
Administration, Labor
ACTION: Notice of Proposed Exemptions.

SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) of 
proposed exemptions from certain of the 
prohibited transaction restrictions of the 
Employee Retirement Income Security 
Act of 1974 (the Act) and/or the Internal 
Revenue Code of 1986 (the Code). 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Proposed Exemption, within 45 days 
from the date of publication of this 
Federal Register notice. Comments and 
requests for a hearing should state: (1) 
the name, address, and telephone 
number of the person making the 
comment or request, and (2) the nature 
of the person’s interest in the exemption 
and the manner in which the person 
would be adversely affected by the 
exemption. A request for a hearing must 
also state the issues to be addressed and 
include a general description of the 
evidence to be presented at the hearing.
ADDRESSES: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Employee 
Benefits Security Administration 
(EBSA), Office of Exemption 
Determinations, Room N–5649, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
Attention: Application No. llll, 
stated in each Notice of Proposed 
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1 For purposes of this proposed exemption, 
references to specific provisions of title I of the Act, 
unless otherwise specified, refer also to 
corresponding provisions of the Code.

Exemption. Interested persons are also 
invited to submit comments and/or 
hearing requests to EBSA via e-mail or 
FAX. Any such comments or requests 
should be sent either by e-mail to: 
‘‘moffitt.betty@dol.gov’’, or by FAX to 
(202) 219–0204 by the end of the 
scheduled comment period. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of the Employee 
Benefits Security Administration, U.S. 
Department of Labor, Room N–1513, 
200 Constitution Avenue, NW., 
Washington, DC 20210. 

Notice to Interested Persons 
Notice of the proposed exemptions 

will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department 
within 15 days of the date of publication 
in the Federal Register. Such notice 
shall include a copy of the notice of 
proposed exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate).
SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
29 CFR part 2570, subpart B (55 FR 
32836, 32847, August 10, 1990). 
Effective December 31, 1978, section 
102 of Reorganization Plan No. 4 of 
1978, 5 U.S.C. app. 1 (1996), transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, these notices of proposed 
exemption are issued solely by the 
Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations.

Landerholm, Memovich, Lansverk & 
Whitesides, P.S.; 401(k) Profit Sharing 
Plan (the Plan); Located in Vancouver, 
WA 

[Application No. D–11132] 

Proposed Exemption 
Based on the facts and representations 

set forth in the application, the 
Department is considering granting an 
exemption under the authority of 
section 408(a) of the Act and section 
4975(c)(2) of the Code and in 

accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836, 32847, August 10, 1990).1

Section I. Covered Transactions 
If the exemption is granted, the 

restrictions of section 406(a) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (D) of the Code shall not apply, 
effective January 1, 1998, to the past 
acquisition by the Plan, through its real 
estate contract fund (the Fund), of real 
estate mortgage contracts (the Contracts) 
from American Equities, Inc. (AE), a 
party in interest with respect to the 
Plan. 

In addition, if the exemption is 
granted, the restrictions of section 
406(a) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (D) of the Code, 
shall not apply to the (1) future 
acquisition by the Plan, through the 
Fund, of additional Contracts from AE; 
(2) the sale by the Plan of any of the 
Contracts to AE; and (3) the exchange by 
the Plan of certain Contracts with AE for 
other AE contracts and/or cash. 

Section II. General Conditions 
This proposed exemption is 

conditioned upon adherence to the 
material facts and representations 
described herein and upon satisfaction 
of the following general conditions: 

(a) Any acquisition, sale or exchange 
is approved in advance by the Plan’s 
Trustees (the Trustees), who are 
independent of AE and the borrowers. 
Furthermore, the terms of each 
transaction between the Plan and AE 
involving the Contracts is not less 
favorable to the Plan than those terms 
generally available in an arm’s length 
transaction between unrelated parties. 

(b) The transactions are not a part of 
an agreement, arrangement or 
understanding designed to benefit AE. 

(c) For purposes of an acquisition, 
sale or exchange, the cost of a Contract 
does not exceed its fair market value, as 
determined by the Plan’s Trustees using 
an objective appraisal methodology, and 
the yield on all Contracts purchased, 
sold or exchanged exceeds the average 
yield of comparable mortgage contract 
loans by not less then 1%. 

(d) The aggregate fees paid to AE for 
its activities as loan servicing agent for 
the Plan at all times do not exceed 
‘‘reasonable compensation’’ within the 
meaning of section 408(b)(2) of the Act. 

(e) No investment management, 
advisory, underwriting fees or sales 
commissions are paid by the Plan to AE 
or any of its affiliates with regard to the 
Plan’s purchase, sale or exchange of a 
Contract. 

(f) All Contracts acquired by the Plan 
satisfy the Trustees’ selection criteria 
(the Selection Criteria). In this regard, at 
the time of the transaction: 

(1) The loan to value ratio must be 
75% or less; 

(2) The ‘‘Total Return’’ on the 
Contract is at least 1.00% above the 
prevailing 30 year home mortgage rate;

(3) The purchaser of the property 
provides a clean payment history and a 
personal credit report of at least 12 
months’ duration; 

(4) The property is in good condition 
with no defects discovered upon 
inspection; 

(5) A clean title report is required; and 
(6) A first position lien is obtained on 

the property. 
(g) For prospective purchases or 

exchanges of Contracts by or between 
the Plan and AE, 

(1) The Trustees engage an 
independent and unrelated consultant 
(the Independent Consultant), trained 
and experienced in real estate financing, 
to perform a written annual review of 
the Plan’s Contract selection process to 
assure that— 

(i) The selection process produces a 
yield to the Plan consistent with 
comparable market returns for first 
mortgage investments by direct federally 
insured lenders in the Trustees’ market 
area; 

(ii) The selection process permits only 
the purchase of Contracts which are not 
subordinated to other indebtedness; and 

(iii) The selection process 
incorporates standards for loan to value 
ratio and borrower credit worthiness 
appropriate for qualified retirement plan 
investments; and 

(2) No Contracts are purchased or 
exchanged in any year until the 
Independent Consultant’s review has 
been issued, and the Independent 
Consultant has the authority to require 
that the Plan modify or replace the 
Selection Criteria utilized by the Plan as 
a condition to issuance of its review. 

(h) The Trustees maintain for a period 
of six years, in a manner that is 
accessible for audit and examination, 
the records necessary to enable the 
persons, as described in (i) to determine 
whether the conditions of this proposed 
exemption have been met, except that— 

(1) A prohibited transaction will not 
be considered to have occurred if, due 
to circumstances beyond the control of 
the Trustees, the records are lost or 
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2 The Applicants represent that although the 
Trustees have not sought to designate the Plan an 
ERISA section ‘‘404 (c) plan,’’ they state that the 
level of investment discretion participants can 
exercise under the Plan is consistent with section 
404 (c) of the Act and the regulations promulgated 
thereunder. The Applicants explain that in the 
future, they intend to be fully compliant with 
section 404 (c) of the Act. Hence, every participant 
will have identical discretionary authority over his 
account and they may invest in any combination of 
the 13 mutual funds offered under the Plan or the 
Fund. The Applicants further explain that no 
charges or penalties will accrue as a result of any 
exercise by a participant of direction rights.

3 For purposes of this proposed exemption, the 
current and former Trustees are collectively referred 
to herein as the Trustees. Also, Landerholm and the 
Trustees are collectively referred to herein as the 
Applicants.

4 Prohibited Transaction Class Exemption (PTCE) 
1982–87 (47 FR 21331, May 8, 1982) defines the 
term ‘‘established mortgage lender’’ as an organized 
business enterprise which has as one of its 
principal purposes in the normal course of business 
the origination of loans secured by real estate 
mortgages or deeds of trust and which has satisfied 
the qualification requirements of one of the 
following categories: (1) Approval by the Secretary 
of the Department of Housing and Urban 
Development for participation in any mortgage 
insurance program under the National Housing Act; 
(2) approval by the Federal National Mortgage 
Association (FNMA) or the Federal Home Loan 
Mortgage Corporation (FHLMC) as a qualified 
Seller/Servicer; or (3) a State agency or independent 
State authority empowered by State law to raise 
capital to provide financing for residential dwelling 
units. 

In addition, PTCE 1982–87 defines the term 
‘‘recognized mortgage loan’’ as any mortgage loan 
on a ‘‘residential dwelling unit’’ which, at the time 
of its origination, was eligible, through an 
established program, for purchase by the FNMA, 
the Government National Mortgage Association or 
the FHLMC. 

The Applicants represent that, in their opinion, 
AE is not an ‘‘established mortgage lender’’ nor 
would any of the Contracts be characterized as 
‘‘recognized mortgage loans’’ within the meaning of 
PTCE 1982–87 because AE does not have the 
requisite authority from state or federal regulatory 
agencies, as described in PTCE 1982–87, and the 
Contracts purchased and resold by AE do not 
originate from an established program, as described 
in PTCE 1982–87.

5 The Applicants state that the Landerholm firm 
has a large and active real estate practice 
representing brokerage firms, developers, investors, 
lenders, and businesses in all matters pertaining to 

Continued

destroyed prior to the end of the six year 
period; and 

(2) No party in interest, other than the 
Trustees, shall be subject to the civil 
penalty that may be assessed under 
section 502(i) of the Act, or to the taxes 
imposed by section 4975(a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as required by paragraph 
(h). 

(i) Except as provided in (i)(1)-(2) and 
notwithstanding any provisions of 
subsections (a)(2) and (b) of section 504 
of the Act, the records referred to in 
paragraph (h) above shall be 
unconditionally available at their 
customary location for examination 
during normal business hours by— 

(1) Any duly authorized employee or 
representative of the Department, the 
Internal Revenue Service, or the 
Securities and Exchange Commission; 

(2) Any fiduciary of the Plan who has 
authority to acquire or dispose of any 
assets of the Plan, or any duly 
authorized employee or representative 
of such fiduciary; and 

(3) Any participant or beneficiary of 
the Plans or duly authorized employee 
or representative of such participant or 
beneficiary.
EFFECTIVE DATE: If granted, this proposed 
exemption will be effective as of January 
1, 1998 with respect to the Plan’s past 
acquisition of the Contracts, and 
effective as of the date of publication of 
the final exemption in the Federal 
Register for future acquisitions, sales or 
exchanges of additional Contracts by the 
Plan. 

Summary of Facts and Representations 

1. The Plan is a defined contribution 
plan sponsored by Landerholm, 
Memovich, Lansverk & Whitesides, P.S. 
(Landerholm), a professional services 
corporation located in Vancouver, 
Washington. The Plan includes both 
401(k) and profit sharing contributions.2 
Participant accounts are invested, at the 
participants’ discretion, in one of 13 
mutual funds available or in the Fund, 
a real estate fund holding mortgages, 
deeds of trust and real estate contracts.

The present Trustees of the Plan are 
Irwin C. Landerholm, T. Randall Grove, 
and Philip Janney, all of whom are 
current Landerholm shareholders. In 
addition to the current Trustees, the 
former Plan Trustees also requesting 
exemptive relief are Gregory J. Dennis, 
William C. Dudley, and Thomas B. 
Ericksen.3

2. The Trustees determined that 
establishing the Fund would provide 
Plan participants with lower risk, better 
stability and superior investment 
returns. Through maintenance of a pool 
of third party Contracts in the Fund, the 
Plan Trustees determined that the risks 
of other investment options could be 
balanced and the risk of loss in any 
single Contract would be moderated. All 
of the Contracts are ‘‘whole’’ Contracts 
that are held in the name of the Fund. 
The Contracts do not represent loans 
from direct, federally-insured lenders, 
and as a result, they normally trade at 
a discount to the current federally-
insured lending rates. A participant 
electing to have a portion of his or her 
account invested in the Fund is 
essentially investing in an open-end 
fund. In other words, from a 
participant’s perspective, the Fund 
includes both an undivided interest in 
all Contracts held by the Fund at the 
time an investment is made, as well as 
in each new Contract purchased as new 
participant funds become available and 
Contracts are retired or paid off.

3. For the Plan year 2002, the Plan’s 
Form 5500 reported 71 currently active, 
retired, or separated participants and/or 
beneficiaries entitled to receive benefits. 
The Plan’s total assets were reported at 
$6,265,141 as of July 25, 2003. 

4. AE, which is located in Vancouver, 
Washington, is a company that is 
primarily engaged in the purchase and 
resale of real estate contracts, such as 
the subject Contracts described herein.4 

AE acquires contracts at a discount and 
sells them at less than the federally-
insured lending rate on the secondary 
market. AE also services contracts sold, 
if retained by the purchasers. In 1982, 
AE was retained by the Trustees to 
present prospective Contracts that might 
be appropriate for the Fund. Each 
package prepared by AE included 
relevant documentation and 
performance history, as well as an 
independent appraisal by a 
knowledgeable realtor in the property’s 
locale, of the underlying real estate 
securing the loans.

The Trustees reviewed the proposed 
AE Contracts using various selection 
criteria they had developed to evaluate 
the Contract’s investment worthiness. In 
this regard (a) the loan to value ratio had 
to be 75% or less; (b) the ‘‘Total Return’’ 
on the Contract had to be at least 1.00% 
above the prevailing 30 year home 
mortgage rate; (c) the purchaser of the 
property had to provide a clean 
payment history and a personal credit 
report of at least 12 months’ duration; 
(d) the property had to be in good 
condition with no defects discovered 
upon inspection; (e) a clean title report 
was required; and (f) a first position lien 
had to be obtained on the property. If 
the Contract was to be purchased by the 
Plan, it was required to pass all of the 
Selection Criteria. Since AE has no 
discretionary authority over the Plan’s 
assets, the decision to invest in the 
Contracts rested solely with the 
Trustees. Moreover, the terms reflected 
arm’s length dealings between the 
parties. 

5. In developing the Selection 
Criteria, the Applicants state that the 
overall purpose was to ensure that 
selected Contracts met the Fund’s 
investment strategy. To evaluate 
whether each factor had been met, 
Landerholm utilized the expertise of its 
real estate and investment and lending 
practice groups.5 Once the screening 
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the acquisition, development, financing, sale and 
leasing of real estate. Thus, the Applicants believe 
Landerholm possesses skill sufficient to determine 
the appropriate fair market value of the Contracts 
it acquires, sells or exchanges.

6 Although the Applicants represent that the fees 
paid to AE for servicing the Contracts are 
reasonable compensation for services necessary for 
the operation of the Plan in accordance with section 
408(b)(2) of the Act, the Department expresses no 
opinion herein on whether such compensation paid 
to AE in connection with its provision of services 
to the Plan satisfies the terms and conditions of 
section 408(b)(2) of the Act and the regulations 
promulgated thereunder.

7 The Applicants state that curing refers to the 
process of removing whatever default exists in a 
Contract to make it current. For instance, if a 
Contract is 3 months in arrears, it will be cured if 
the borrower makes a payment to bring the loan 
current. 

As of February 10, 2004, the Applicants represent 
that three Contracts were in default status. All three 
properties were eventually sold, with the proceeds 
going to the Plan to pay in full the Contract 
balances outstanding. Two of the Contract balances 
were paid in full on December 12, 2003. The 
property on the third Contract was sold and funds 
to pay the balance in full are forthcoming.

8 Due to the Act’s statute of limitations, the 
Department does not propose to extend retroactive 
relief for any of the purchases that took place 
between 1982 through 1997. Therefore, the 
retroactive exemption will apply to purchases of 
Contracts occurring after January 1, 1998.

process was completed and the Trustees 
agreed that certain Contracts were in the 
best interest of the Plan’s investment 
strategy, the Plan purchased the 
Contracts on behalf of the Fund. 
Initially, Landerholm attempted to 
service the Contracts in-house, but it 
determined that it was more costly and 
cumbersome than to outsource the task. 
During this period, Landerholm bore the 
costs associated with servicing the 
Contracts. Subsequently, Landerholm 
decided that AE should be retained to 
service the Contracts and it would have 
no discretionary control over any of the 
Fund’s assets with respect to default 
decisions and other determinations. AE 
began charging a service fee of $4 to $8 
per month per Contract and an initial 
set-up fee of $50 per Contract.6

During the period between April 11, 
1994, through October 19, 2001, the 
Plan acquired 26 Contracts on behalf of 
the Fund from AE. The maturity dates 
range from July 1, 2002, through 
September 27, 2020, according to an 
October 2001 spread sheet submitted by 
the Applicants. The Contracts consisted 
of a mortgage and several real estate 
contracts and deeds of trust. The 
Applicants state that as of December 31, 
2002, which is the most recent date that 
financial information is available, the 
Fund had 21 participating individual 
accounts. 

6. At the time the Contracts were 
purchased, the Plan paid AE fair market 
value for the Contracts. The purchase 
price was determined by adjusting the 
offered Contract’s rate to that of the 
prevailing market rate. In this regard, 
the Trustees obtained the prevailing 
market rate by measuring each 
prospective Contract’s yield (i.e., the 
interest rate plus a discount) against the 
then current lending rates of 
independent local lending institutions 
(typically, First Independent Bank and 
U.S. Bank) all within the vicinity of 
Vancouver, Washington. In addition to 
ensuring that the rate of return was 
current through the time of purchase, 
the Trustees required each Contract to 
exceed the average yield of mortgage 
rates by no less than 1% in order that 
the Plan could capture a higher return. 

The Applicants represent that this 
method for determining fair market 
value simulates rate adjustments that 
take place in the bond market that either 
result in a sale premium or a discount 
at the time of purchase. Moreover, the 
Applicants state that the 1% above 
prevailing average mortgage yields 
provided a further investment safeguard 
for the Fund. Finally, the Plan paid no 
fees or commissions to AE in 
connection with the Contract purchases. 

7. Since the creation of the Fund, the 
Applicants represent that 51 Contracts 
have been retired, 26 Contracts are 
under current management, 2 have been 
foreclosed upon, and 3 have defaulted. 
The foreclosed Contracts resulted in the 
sale of the underlying real properties by 
the Plan to unrelated third party 
purchasers. Of the defaulted Contracts, 
1 has been cured and 2 are in the 
process of being cured.7

Furthermore, no Contract has 
involved a borrower who is a party in 
interest with respect to the Plan. Within 
the past five years, the Applicants 
represent that the Fund has 
outperformed the mutual funds and has 
insulated the Plan from some of the 
market volatility to which traditional 
securities investments are susceptible. 
The Fund’s annual return has ranged 
from 4.10% to 9.73%, whereas the 
mutual fund return has ranged from 
(¥11.71%) to 24.94%. 

According to the Applicants, at no 
time during the Fund’s inception did 
the Trustees or Landerholm realize that 
having AE as Contract seller and service 
provider raised the issue of a possible 
prohibited transaction. The Applicants 
state that the Plan would have 
continued to acquire Contracts from AE 
had it not been for the Department’s 
Seattle Regional Office (SRO) 
investigation into employee benefit 
plans holding mortgage notes. 

8. On December 1, 2002, Landerholm 
entered into a tolling agreement (the 
Tolling Agreement) with the SRO as a 
result of the SRO’s investigation of the 
Contracts held by the Plan. Pursuant to 
the Tolling Agreement, the SRO 
recommended that the Applicants seek 
exemptive relief from the Department 

with respect to the Plan’s acquisition 
and holding of the Contracts.8

Accordingly, the Applicants request 
an administrative exemption from the 
Department in connection with the 
Plan’s past acquisition of the Contracts 
from AE. In addition, the Applicants 
request prospective exemptive relief 
with respect to the Plan’s future 
acquisition of additional Contracts from 
AE, the Plan’s holding of such future 
Contracts, the sale of the Contracts to 
AE by the Plan, and the exchange by the 
Plan of such Contracts with AE for other 
Contracts and/or cash. If granted, the 
proposed exemption will be effective as 
of January 1, 1998, with respect to the 
Plan’s past acquisitions and holding of 
the Contracts. The exemption will be 
prospective with respect to additional 
purchases of Contracts by the Plan from 
AE, the holding of such Contracts by the 
Plan and the Sale or exchange of the 
Contracts.

9. For prospective acquisitions of 
additional Contracts by the Plan from 
AE, the Trustees will follow the 
following guidelines:

• The terms of the transactions 
between the Plan and AE involving the 
Contracts must not be less favorable to 
the Plan than those terms generally 
available in an arm’s length transaction 
between unrelated parties. 

• The transactions are not a part of an 
agreement, arrangement or 
understanding designed to benefit AE. 

• The cost of a Contract must not 
exceed its fair market value, as 
determined by the Trustees using an 
objective appraisal methodology, and 
the yield on all Contracts purchased 
must exceed the average yield of 
comparable mortgage contract loans by 
no less than 1%. 

• The aggregate fees paid to AE for its 
activities as loan servicing agent for the 
Plan, have, and at all times, represent 
reasonable compensation for services 
necessary for the operation of the Plan 
in accordance with section 408(b)(2) of 
the Act. 

• No investment management, 
advisory, underwriting fees or sales 
commissions must be paid by the Plan 
to AE or any of its affiliates with regard 
to the Plan’s purchase of additional 
Contracts. 

• All Contracts acquired by the Plan 
must satisfy the Trustees’ Selection 
Criteria. In this regard, (1) the loan to 
value ratio must be 75% or less; (2) the 
‘‘Total Return’’ on the Contract must be 
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at least 1.00% above the prevailing 30 
year home mortgage rate; (3) the 
purchaser of the property must provide 
a clean payment history and a personal 
credit report of at least 12 months’ 
duration; (4) the property must be in 
good condition with no defects 
discovered upon inspection; (5) a clean 
title report must be required; and (6) a 
first position lien must be obtained on 
the property. 

• The Trustees maintain for a period 
of six years, in a manner that is 
accessible for audit and examination, 
the records necessary to enable (1) any 
duly authorized employee or 
representative of the Department, the 
Internal Revenue Service, or the 
Securities and Exchange Commission; 
(2) any fiduciary of the Plan who has 
authority to acquire or dispose of any 
assets of the Plan, or any duly 
authorized employee or representative 
of such fiduciary; and (3) any 
participant or beneficiary of the Plans or 
duly authorized employee or 
representative of such participant or 
beneficiary to determine whether the 
conditions of this proposed exemption 
have been met.

In addition, the Trustees will retain 
an Independent Consultant to perform 
an annual review of the Plan’s current 
Selection Criteria to ensure that the 
selection process produces a yield to the 
Plan consistent with comparable market 
returns for first mortgage investments by 
independent, direct federally-insured 
lenders in Landerholm’s market area. 
Such Independent Consultant will be a 
certified public accountant having 
substantial experience in real estate 
financing. The Independent Consultant 
will perform its annual review prior to 
the purchase of any further Contracts by 
the Plan. The Independent Consultant 
will have the authority to modify or 
replace the Plan’s Selection Criteria to 
the extent the Independent Consultant 
believes such modification or 
replacement is necessary for the Plan’s 
Selection Criteria to comply with 
Selection Criteria customarily employed 
in the purchase of Contracts within the 
Plan’s market area. The Independent 
Consultant will also review the Plan’s 
valuation methodology for the Contracts 
to ensure that the Plan’s methodology 
will permit the purchase of Contracts 
only where the Plan’s security interest 
is not subordinate to any other 
indebtedness, and where the credit 
worthiness of the borrower and the loan 
to value ratio of the underlying real 
estate held as security are appropriate 
for qualified retirement plan 
investments. This review of Plan 
methodology by the Independent 

Consultant will take place prior to the 
beginning of each Plan Year during 
which the Plan will purchase additional 
Contracts from AE. 

10. The Applicants represent that at 
some point, it may become advisable to 
sell one or more of the Contracts, held 
by the Fund, to AE. Under such 
circumstances, the Applicants explain 
that a sale would favor the Plan by 
permitting the purchase of a more 
favorable Contract or providing the 
Fund with additional liquidity in order 
to make distributions or transfers 
between funds, as participants may 
elect. Therefore, the Applicants 
represent that any prospective sales of 
Contracts by the Plan to AE would 
include the same safeguards applicable 
to the prospective acquisitions by the 
Plan, as set forth in Representation 9 of 
the proposal. In addition, the 
Applicants state that such a sale by the 
Plan to AE would only be for cash. 

11. The Applicants represent that 
since AE is one of the larger marketers 
of Contracts in the Southwestern 
Washington area, engaging in an 
exchange of existing Contracts with AE 
would be beneficial to the Plan. Such an 
exchange, the Applicants state, would 
occur where the Trustees have 
considered the Plan’s liquidity needs 
and determined that it would be in the 
best interests of the Plan to dispose of 
a large Contract in exchange for a 
combination of cash and smaller 
Contracts from AE. The Applicants 
propose that an exchange transaction 
will be subject to all of the safeguards 
already required for prospective 
acquisitions, as described in 
Representation 9. 

12. In addition, for each prospective 
sale or exchange transaction, the fair 
market value of a Contract will be 
determined by the Trustees using an 
objective appraisal methodology. 
Further, such transactions will be 
subject to the Selection Criteria 
described above, which will be 
reviewed and approved annually by the 
Independent Consultant, to ensure that 
the Plan receives neither less than fair 
market value or pays more than fair 
market value for a Contract sold or 
exchanged.

13. In summary, it is represented that 
the transactions have satisfied or will 
satisfy the statutory criteria for an 
exemption under section 408(a) of the 
Act because: 

(a) Any acquisition, sale or exchange 
will be approved in advance by the 
Plan’s Trustees, who are independent of 
AE and the borrowers. Furthermore, the 
terms of each transaction between the 
Plan and AE involving the Contracts 
have not been and will not be less 

favorable to the Plan than those terms 
generally available in an arm’s length 
transaction. 

(b) The transactions are not a part of 
an agreement, arrangement or 
understanding designed to benefit AE. 

(c) For purposes of an acquisition, 
sale or exchange, the cost of a Contract 
has not exceeded and will not exceed its 
fair market value, and the yield on all 
Contracts have exceeded and will 
exceed the average yield of comparable 
mortgage contract loans. 

(d) The aggregate fees paid to AE for 
its activities as loan servicing agent for 
the Plan have represented and will 
represent, at all times, reasonable 
compensation for services necessary for 
the operation of the Plan in accordance 
with section 408(b)(2) of the Act. 

(e) No investment management, 
advisory, underwriting fees or sales 
commissions have been paid or will be 
paid by the Plan to AE in connection 
with the purchase, sale or exchange of 
a Contract. 

(f) All Contracts acquired by the Plan 
have satisfied or will satisfy the 
Trustees’ Selection Criteria. 

(g) For prospective purchases or 
exchanges of Contracts by or between 
the Plan and AE, (1) the Trustees will 
engage an Independent Consultant. 

(h) The Trustees have maintained and 
will maintain, at their customary 
location for examination during normal 
business hours, the records necessary to 
enable certain persons to determine 
whether the conditions of the 
exemption have been met. 

Notice to Interested Persons 

Notice of proposed exemption will be 
provided to all interested persons by 
first class mail within 10 days of 
publication of the notice of pendency in 
the Federal Register. Such notice shall 
include a copy of the notice of 
pendency, as published in the Federal 
Register, and supplemental statement, 
as required pursuant to 29 CFR 
2570.43(b)(2), which shall inform 
interested persons of their right to 
comment on the proposed exemption. 
Comments are due within 40 days of the 
date of publication of the proposed 
exemption in the Federal Register.

FOR FURTHER INFORMATION CONTACT: Ms. 
Silvia M. Quezada of the Department, 
telephone (202) 693–8553. (This is not 
a toll-free number.)
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9 For purposes of this proposed exemption, 
references to specific provisions of the title I of Act, 
unless otherwise specified, refer also to the 
corresponding provisions of the Code.

DuPont Capital Asset Management 
Corporation (DCMC); Located in 
Wilmington, DE 

[Application Nos. D–11157—D–11159] 

Proposed Exemption 

Based on the facts and representations 
set forth in the application, the 
Department is considering granting an 
exemption under the authority of 
section 408(a) of the Act (or ERISA) and 
section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (55 
FR 32836, August 10, 1996).9

Section I. Covered Transactions 

If the exemption is granted, the 
restrictions of sections 406(a), 406(b)(1) 
and (b)(2) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the in kind transfer of 
certain debt securities (the Debt 
Securities) that are held in the DuPont 
and Related Companies Defined 
Contribution Plan Master Trust (the 
Master Trust) in which the assets of the 
E.I. du Pont de Nemours and Company 
Savings and Investment Plan (the SIP), 
the DuPont Specialty Grains Savings 
Plan (the DSG Savings Plan), and the 
Thrift Plan for Employees of Sentinel 
Transportation Company (the Sentinel 
Thrift Plan; collectively, the DuPont 
Plans) invest, in exchange for units in a 
newly-established group trust (the 
Group Trust), where DCMC, a wholly 
owned subsidiary of E.I. duPont de 
Nemours and Company (DuPont), one of 
the sponsors of the DuPont Plans, acts 
as both a fiduciary for the Master Trust 
and the Group Trust. 

Section II. Specific Conditions 

This proposed exemption is subject to 
the following conditions: 

(a) A fiduciary (the Independent 
Fiduciary), who is acting on behalf of 
the DuPont Plans, who is independent 
of and unrelated to DuPont and its 
subsidiaries, as defined in paragraph (e) 
of Section IV below, has the opportunity 
to review the proposed in kind transfer 
of the Debt Securities that are held in 
the Master Trust, to the Group Trust, in 
exchange for units in the Group Trust, 
and receives, in advance of the 
investment by the Master Trust in the 
Group Trust, full written disclosures 
concerning the Group Trust, which 
include, but are not limited to the 
following: 

(1) A private offering memorandum 
describing the transaction; 

(2) A table listing management fees, as 
negotiated under the applicable 
investment management agreements, 
and projected costs; 

(3) A chart showing the effect of such 
fees and costs on an investment in the 
Group Trust for different amounts of 
Debt Securities managed in the Group 
Trust; 

(4) A statement of the reasons why 
DCMC may consider such investment to 
be appropriate for the DuPont Plans;

(5) A statement on whether there are 
any limitations applicable to DCMC 
with respect to which assets of a DuPont 
Plan may be invested in the Group Trust 
and the nature of such limitations; and 

(6) Copies of the proposed and final 
exemption. 

(b) On the basis of the foregoing 
information, the Independent Fiduciary 
authorizes, in writing, the in kind 
transfer of the Debt Securities that are 
held on behalf of the DuPont Plans in 
the Master Trust to a series of subtrusts 
under the Group Trust, in exchange for 
units in the Group Trust. Such 
authorization is to be consistent with 
the responsibilities, obligations, and 
duties imposed on fiduciaries by part 4 
of title I of the Act. Specifically, the 
Independent Fiduciary, before 
authorizing the transfer of assets by the 
DuPont Plans from the Master Trust to 
the Group Trust, determines that: 

(1) The terms of the in kind transfer 
transaction, are fair to the participants 
in the DuPont Plans, and are 
comparable to, and no less favorable 
than, terms obtainable at arm’s length 
between unaffiliated parties; and 

(2) The in kind transfer transaction is 
in the best interest of the DuPont Plans 
and their participants and beneficiaries. 

(c) No sales commissions, fees or 
other costs are paid by the DuPont Plans 
in connection with the in kind transfer 
transaction. Furthermore, no additional 
management fees are charged to the 
DuPont Plans by DCMC in the Group 
Trust. 

(d) The in kind transfer transaction is 
a one-time transaction for the DuPont 
Plans, the transferred assets constitute a 
pro rata portion of all of the assets of the 
DuPont Plans that are held in the total 
return tier portion of the DuPont Stable 
Value Fund (the Fund) within the 
Master Trust prior to the transfer. 

(e) The per unit value of the units 
representing interests in the subtrusts 
created under the Group Trust that are 
issued to each DuPont Plan have an 
aggregate value that is equal to the value 
of the Debt Securities transferred to the 
Group Trust on the date of the transfer, 
as determined in a single valuation 

performed in the same manner and at 
the close of business on the same day in 
accordance with Securities Exchange 
Commission Rule 17a–7 under the 
Investment Company Act of 1940 (the 
1940 Act), as amended (Rule 17a–7), 
(using sources independent of DCMC), 
and the procedures established by the 
Master Trust to Rule 17a–7. 

(f) Fair market value of the Debt 
Securities for which a current market 
price can be obtained is determined by 
reference to the last sale price for 
transactions reported in the 
consolidated transaction reporting 
system (the Consolidated System), a 
recognized securities exchange, or the 
National Association of Securities 
Dealers Automated Quotation System 
(the NASDAQ System). If there are no 
reported transactions or if the Debt 
Securities are not quoted in the 
NASDAQ System, fair market value is 
determined by taking the average of the 
highest current independent bid and 
lowest current independent ask prices 
as of the close of business as provided 
to the Master Trust’s investment 
managers and the trustee of the Group 
Trust by three independent third-party 
commercial pricing sources. If a price is 
unavailable through such sources, the 
Master Trust’s investment managers 
solicit bids from at least three 
independent dealers who stand ready to 
trade at such bids. All commercial 
pricing sources and dealers are pre-
approved by the such investment 
managers. The fair market value of any 
illiquid debt securities is provided to 
the Independent Fiduciary by DCMC for 
review and approval of the methodology 
and the application of such 
methodology in valuing such Debt 
Securities. 

(g) DCMC provides, within 30 days 
after the completion of the proposed 
transaction, a confirmation statement to 
the Independent Fiduciary containing 
the following information:

(1) The identity of each Debt Security 
that DCMC deemed suitable for transfer 
from the Master Trust to the Group 
Trust; 

(2) The current market price of each 
Debt Security for purposes of the 
transfer, as determined on the date of 
such in kind transfer; 

(3) The identity of each Debt Security 
that does not fall into at least one of the 
following categories: (i) A reported 
security; (ii) a security principally 
traded on an exchange; or (iii) a security 
quoted on the NASDAQ System; 

(4) The identity of each pricing 
service or market maker consulted in 
determining the fair market value of the 
Debt Securities, and 
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(5) The aggregate dollar value of the 
Debt Securities that were held on behalf 
of the DuPont Plans in the Master Trust 
immediately before the in kind transfer, 
and the number of Group Trust units 
held by the Master Trust for the DuPont 
Plans immediately after the transfer (the 
related per unit value and the aggregate 
value). 

(h) After the transfer of Debt 
Securities from the Master Trust to the 
Group Trust, the Independent Fiduciary 
performs a review verifying the pricing 
information supplied by the investment 
managers and the Group Trustee. 

(i) The Debt Securities that are 
transferred from the Master Trust to the 
Group Trust are valued using the same 
methodology currently used by the 
Master Trust to value such securities. 
Similarly, the Group Trust uses the 
same valuation methodology. 

(j) DCMC does not execute the in kind 
transfer transaction unless the 
Independent Fiduciary for the DuPont 
Plans consents to such in kind transfer 
in writing. 

(k) DCMC does not execute the in 
kind transfer transaction unless the 
wrap contracts issued by certain 
unrelated banks and insurance 
companies to the Master Trust agree in 
advance to maintain the then-current 
book value for accounting purposes 
with respect to the assets transferred to 
the Group Trust. In addition, DCMC 
absorbs all costs associated with the 
commitments. 

(l) Each of the DuPont Plan’s dealings 
with the Master Trust, the Group Trust 
and DCMC is on a basis that is no less 
favorable to such Plan than dealings 
between the Group Trust and other 
holders of Group Trust units. 

Section III. General Conditions 

This proposed exemption is subject to 
the following general conditions: 

(a) DCMC maintains for a period of six 
years the records necessary to enable the 
persons described below in paragraph 
(b) of this Section III to determine 
whether the conditions of this 
exemption have been met, except that 
(1) a prohibited transaction will not be 
considered to have occurred if, due to 
circumstances beyond the control of 
DCMC, the records are lost or destroyed 
prior to the end of the six year period, 
and (2) no party in interest other than 
DCMC shall be subject to the civil 
penalty that may be assessed under 
section 502(i) of the Act or to the taxes 
imposed by section 4975(a) and (b) of 
the Code if the records are not 
maintained or are not available for 
examination as required by paragraph 
(b) below. 

(b)(1) Except as provided in paragraph 
(b)(2) of this Section III, and 
notwithstanding any provisions of 
sections 504(a)(2) and (b) of the Act, the 
records referred to in paragraph (a) are 
unconditionally available at their 
customary location for examination 
during normal business hours by: 

(i) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service;

(ii) The Independent Fiduciary 
described in paragraph (e) of Section IV; 
or 

(iii) Any participant or beneficiary of 
the DuPont Plans or any duly 
authorized employee or representative 
of such participant or beneficiary. 

(2) None of the persons described in 
paragraph (b)(1)(ii) and (iii) of this 
Section III shall be authorized to 
examine trade secrets of DCMC, or 
commercial or financial information 
which is privileged or confidential. 

Section IV. Definitions 

For the purposes of this proposed 
exemption, 

(a) The term ‘‘DCMC’’ means DuPont 
Capital Management Corporation and 
any affiliate of DCMC, as defined below 
in Section IV(b). 

(b) An ‘‘affiliate’’ of a person includes: 
(1) Any person directly or indirectly 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person; 

(2) Any officer, director, employee, 
relative, or partner in any such person; 
and 

(3) Any corporation or partnership of 
which such person is an officer, 
director, partner, or employee. 

(c) The term ‘‘control’’ means the 
power to exercise a controlling 
influence over the management or 
policies of a person other than an 
individual. 

(d) The term ‘‘relative’’ means a 
‘‘relative,’’ as that term is defined in 
section 3(15) of the Act, (or a ‘‘member 
of the family,’’ as that term is defined in 
section 4975(e)(6) of the Code), or a 
brother, a sister, or a spouse of a brother 
or a sister. 

(e) The term ‘‘Independent Fiduciary’’ 
means a fiduciary who is: (1) 
independent of and unrelated to DCMC 
and its affiliates, and (2) appointed to 
act on behalf of the Plan for all purposes 
related to, but not limited to, (A) the in 
kind transfer of the Debt Securities by 
the Master Trust to the Group Trust, (B) 
the Group Trust, in turn, transferring 
units equal in value to the assets of the 
Master Trust held in certain stable value 
funds. For purposes of this proposed 
exemption, a fiduciary will not be 
deemed to be independent of and 

unrelated to DCMC if: (1) Such fiduciary 
directly or indirectly controls, is 
controlled by or is under common 
control with DCMC; (2) such fiduciary 
directly or indirectly receives any 
compensation or other consideration in 
connection with any transaction 
described in this proposed exemption, 
except that an Independent Fiduciary 
may receive compensation for acting as 
an Independent Fiduciary from DCMC 
in connection with the transaction 
contemplated herein if the amount of 
payment of such compensation is not 
contingent upon or in any way affected 
by the Independent Fiduciary’s ultimate 
decision; and (3) the annual gross 
revenue received by such fiduciary from 
DCMC and its affiliates during any year 
of its engagement, exceeds 5 percent 
(5%) of the Independent Fiduciary’s 
annual gross revenue from all sources 
for its prior tax year.

(f) The term ‘‘transferable securities’’ 
means securities (1) for which market 
quotations are readily available (as 
determined under Rule 17a-7 of the 
1940 Act) and (2) which are not: (i) 
Securities which, if distributed, would 
require registration under the Securities 
Exchange Act of 1933 (the 1933 Act); (ii) 
securities issued by entities in countries 
which (a) restrict or prohibit the holding 
of securities by non-nationals other than 
through qualified investment vehicles, 
such as the Mutual Funds, or (b) permit 
transfers of ownership of securities to be 
effected only by transactions conducted 
on a local stock exchange; (iii) certain 
portfolio positions (such as forward 
foreign currency contracts, futures, and 
options contracts, swap transactions, 
certificates of deposit and repurchase 
agreements) that, although they may be 
liquid and marketable, involve the 
assumption of contractual obligations, 
require special trading facilities or can 
only be traded with the counter-party to 
the transaction to effect a change in 
beneficial ownership; (iv) cash 
equivalents (such as certificates of 
deposit, commercial paper and 
repurchase agreements) which are not 
readily distributable; (v) other assets 
which are not readily distributable 
(including receivables and prepaid 
expenses), net of all liabilities 
(including accounts payable); and (vi) 
securities subject to ‘‘stop transfer’’ 
instructions or similar contractual 
restrictions on transfer. Notwithstanding 
the above, the term ‘‘transferrable 
securities’’ also includes securities that 
are considered private placements 
intended for large institutional 
investors, pursuant to Rule 144A under 
the 1933 Act, which are valued by the 
unrelated investments managers for the 
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10 See Prohibited Transaction Class Exemption 
(PTCE) 96–23 (61 FR 15975, April 10, 1996) (the 
INHAM Exemption).

11 See 29 CFR 2550.404c–1.
12 As of January 31, 2004, the SIP covered 

approximately 66,866 participants and it had total 
assets in excess of $9.5 billion. As of January 31, 
2004, the Sentinel Thrift Plan covered 
approximately 485 participants and it had total 
assets of approximately $22.1 million. As of January 

31, 2004, the DSG Savings Plan covered 
approximately 91 participants and it had total 
assets of approximately $8.6 million. Generally, 
there is no overlap of participants.

13 The Named Fiduciary for SIP is the Vice 
President of DuPont Capital Management; Named 
Fiduciary authority for the Sentinel Thrift Plan is 
divided between Sentinel Transportation, L.L.C. 
and an Employee Benefit Plans Board; and the 
Named Fiduciary for the DSG Savings Plan is 
Optimum Quality Grains, Inc.

14 DCM is a division of DuPont, while DCMC is 
a wholly owned subsidiary of DuPont.

15 Unlike traditional GICs which contain a 
contractual promise to pay a specified rate of 
interest over the life of the contract, a synthetic GIC 
consists of a discreet portfolio of debt securities and 
a ‘‘wrap’’ contract associated with the portfolio that 
guarantees a rate of return with respect to the 

portfolio over a crediting period. Wrap contracts are 
typically issued by banks and insurance companies. 
Synthetic GICs became an important component of 
stable value funds after the collapse of a few large 
GIC issuers in the early 1990’s. Since the investing 
plan retains the portfolio of debt securities 
underlying the synthetic GIC, the potential loss to 
the plan is limited to the value of the wrap 
contracts.

16 DCMC is not affiliated with any banks or 
insurance companies used as wrap providers for the 
Fund. State Street Global Advisors (SSGA), a 
division of SSC, and DCMC are 50–50 joint venture 
partners in Wilton Asset Management, a marketer 
of closed-end private equity funds, SSB has not 
issued wrap contracts to the DuPont Plans and it 
is not anticipated that SSB will issue wrap contracts 
to Plans that invest in the Group Trust. 
Furthermore, SSB will not have any role in the 
selection of the wrap issuers or investment 
managers.

17 As Group Trustee, SSB will be entitled to 
receive the following fees relating to the Group 
Trust: asset-based fees, transaction fees, pooled 
accounting fees, performance reporting fees, 
securities lending fees, short-term investment fees, 
and reimbursement for audit, courier, 
communication and other applicable miscellaneous 
expenses. According to DCMC, these fees are 
statutorily exempt under section 408(b)(2) of the 
Act and the regulations promulgated thereunder. 
However, the Department expresses no opinion 
herein on whether such fees satisfy the 
requirements of section 408(b)(2) of the Act.

DuPont Stable Value Fund (the Fund), 
or if applicable, by the Independent 
Fiduciary, which will confirm and 
approve all such valuations. 

Summary of Facts and Representations 

1. DCMC, a wholly owned subsidiary 
of DuPont, is a registered investment 
adviser under the Investment Advisers 
Act of 1940. DCMC is intended to 
qualify as an ‘‘in house asset manager’’ 
or ‘‘INHAM’’ 10 with respect to the 
DuPont Plans. DCMC acts as investment 
manager with respect to the Fund, 
which is offered as an investment 
option under each of the DuPont Plans. 
The assets of the Fund are held in the 
Master Trust. DCMC is responsible for 
managing the Fund, including certain 
underlying Debt Securities that, together 
with certain bank and insurance 
contracts, constitute a portion of the 
synthetic guaranteed investment 
contracts held by the Fund. However, 
DCMC directly manages approximately 
20% of the Debt Securities, valued in 
excess of $3.5 billion, and it has 
appointed four outside investment 
managers to manage the remainder of 
the debt securities. DCMC receives no 
fees for its services to the DuPont Plans, 
but it does charge back to the DuPont 
Plans, a pro rata share of direct costs 
related to its management activities.

2. The DuPont Plans are tax-qualified, 
defined contribution plans described in 
section 401(a) of the Code. Each of the 
DuPont Plans offers a ‘‘cash or deferred 
arrangement,’’ matching contributions, 
and may also offer discretionary 
employer contributions. Each of the 
DuPont Plans offers a selection of 
investment options to participants in a 
manner intended to satisfy the 
requirements of an ERISA ‘‘section 
404(c) plan.’’ 11 Several of the 
investment options offered to ERISA 
section 404(c) plans are common among 
the DuPont Plans, including the Fund. 
The common funds are pooled under 
the Master Trust while investment 
options that are unique to a DuPont Plan 
are held under a separate trust. The 
separate trusts and the Master Trust are 
exempt from taxation under the 
provisions of section 501(a) of the Code. 
As of January 31, 2004, the DuPont 
Plans covered approximately 68,000 
participants and beneficiaries.12 The fair 

market value of the DuPont Plans’ assets 
as of January 31, 2004 exceeded $9.5 
billion.

The Named Fiduciary of each DuPont 
Plan is responsible for the selection of 
investment options for such Plan and 
for the selection of investment advisers 
and managers.13 Each DuPont Plan 
permits the Named Fiduciary to appoint 
investment managers and to delegate to 
an investment manager the authority to 
appoint additional investment 
managers. The Named Fiduciary of each 
DuPont Plan has delegated investment 
fiduciary authority with respect to 
investment in the Fund to the Vice 
President DuPont Capital Management 
(DCM), 14 who, in turn, has entered into 
an investment management agreement 
with DCMC to manage assets of the 
Fund and to appoint additional 
investment managers to manage assets 
of the Fund.

3. The Fund constitutes one of several 
investment options made available to 
participants in the DuPont Plans, and as 
of September 30, 2002, it represented 
more than 60% of total combined assets 
of such plans. The Fund is a ‘‘stable 
value fund’’ with an investment 
objective of providing a stable rate of 
return that exceeds the rate of return on 
money market funds with comparable 
risk. The Fund is also managed to 
accommodate daily participant-related 
liquidity needs as provided by the 
DuPont Plans. As such, the Fund is 
structured into two tiers (a) a ‘‘liquidity 
tier,’’ which holds cash and other 
marketable securities consisting of one 
or two short-term synthetic guaranteed 
investment contracts (synthetic GICs), 
which are backed by mutual or 
commingled bond funds, maturing 
guaranteed investment contracts (GICs), 
maturing separate account GICs, and or 
maturing synthetic GICs; and (b) a ‘‘total 
return tier’’ consisting entirely of 
synthetic GICs, which are managed on 
a total return basis with no established 
maturity date (known as ‘‘evergreen 
synthetic GICs’’).15 The liquidity tier 

and the total return tier each comprise 
approximately 50% of the Fund’s assets. 
The overall rate of return on the Fund 
represents a combination of the rates of 
return of each of the tiers.

4. The proposed Group Trust, which 
will be utilized for the total return tier 
of the Fund, will be a group trust 
described in Rev. Rul. 81–100. The 
Group Trustee, which has been selected 
by DCMC, will be State Street Bank & 
Trust (SSB), a subsidiary of State Street 
Corporation.16 SSB will act as a directed 
trustee with respect to the Group 
Trust.17

5. Besides the DuPont Plans, the 
Investment Plan for Salaried Employees 
of CONSOL Energy, Inc. (the CONSOL 
Energy Plan) a defined contribution 
plan sponsored by CONSOL Energy, Inc. 
(CONSOL Energy), an employer who is 
not affiliated with DuPont but for which 
DCMC has been appointed as an 
investment manager, may participate in 
the establishment of the Group Trust. 
CONSOL Energy was previously a 
wholly owned business of DuPont. In 
connection with the divestiture of 
CONSOL Energy, assets were transferred 
to a stable value fund established under 
the CONSOL Energy Plan. As of 
September 30, 2003, the CONSOL 
Energy Plan had total assets of 
$917,209,067.07 and 5,560 participants. 
The Independent Fiduciary of the 
CONSOL Energy Plan appointed DCMC 
as an investment manager of the Plan’s 
stable value fund and of the underlying 
Debt Securities in such fund. As with 
the Fund, DCMC has appointed four 
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18 The private offering memorandum will contain 
substantially the same information that would be 
included in a prospectus for a registered security. 
Moreover, the DuPont Plans will have an 
opportunity to request whatever additional 
information they may need for purposes of 
evaluating the offering.

19 For the DuPont Plans, all of the Debt Securities 
held in the total return tier of the Fund will be 
transferred to the Group Trust.

20 It is possible that an investment manager for 
the Fund may have purchased Debt Securities 
through a private placement offering. Such 
securities may either be ‘‘144A private placements,’’ 
which trade similarly to public securities or others 
that are not as readily tradable. The latter category 
of private placement is intended to be held to 
maturity or traded on a limited basis. The value of 
such securities will be determined by an unrelated 
Fund investment manager or if applicable, by the 
Independent Fiduciary on the transfer date based 
on credit quality, length to maturity and current 
interest rates. Based on values on September 30, 
2002, less than 3.2% of the Group Trust is expected 
to be invested in such Debt Securities.

21 According to AICPA Statement of Position 94–
4, ‘‘book value’’ is defined as the measurement of 
value of stable value investments, including 
synthetic GICs. Generally, book value consists of 
the amount paid for the underlying portfolio of debt 
securities, plus the interest credited with respect to 
the portfolio under the terms of the wrap contract. 
The wrap contract specifies the types of securities 
including units of funds that can be wrapped. Since 
the wrap will apply to units after the transfer to the 
Group Trust, the applicant states that the wrap 
contract likely will require minor modification to 
continue book value treatment with respect to the 
units at the same levels that applied to the Debt 
Securities before the transfer to the Group Trust.

investment managers to assist in the 
management of the Debt Securities in 
the CONSOL Energy Plan’s stable value 
fund.

DCMC has not secured any 
commitments from the CONSOL Energy 
Plan to participate in the Group Trust. 
However, it anticipates such Plan’s 
investment. If the CONSOL Energy Plan 
does choose to participate in the Group 
Trust, DCMC does not believe there 
would be a violation of section 
406(a)(1)(D) of the Act because the 
decision to invest in the Group Trust 
will be made by a fiduciary for the 
CONSOL Energy Plan who is 
independent of DuPont and its 
subsidiaries. DCMC states that the fact 
that it will realize a benefit incidental to 
the transaction does not cause the 
transaction to violate section 
406(a)(1)(D) of the Act. Therefore, this 
exemption will apply only to the 
DuPont Plans currently investing in the 
Master Trust. 

In addition, to the DuPont Plans and 
potentially, the CONSOL Energy Plan, 
tax-qualified plans of other unrelated 
employers will be allowed to participate 
in the Group Trust at a future date. 
However, DCMC will have no prior 
management responsibilities with 
respect to such plans. 

6. Thus, the remaining parties to the 
proposed transaction will be the 
investment managers DCMC will 
appoint as fiduciaries to assist it in the 
management of Group Trust assets. 
DCMC will retain the discretion to 
appoint or remove any or all of such 
managers. In this regard, DCMC may 
appoint four unrelated managers who 
will manage approximately 20% each of 
the Debt Securities held in the Group 
Trust or retain the existing managers. 

7. DCMC will propose to the 
Independent Fiduciary for the DuPont 
Plans, the establishment of the Group 
Trust to hold the Debt Securities which 
DCMC currently manages for the Fund. 
Specifically, the Independent Fiduciary, 
before authorizing the transfer of assets 
by the DuPont Plans from the Master 
Trust to the Group Trust, will determine 
that (a) the terms of the transaction, are 
fair to the participants in the DuPont 
Plans and are comparable to, and no less 
favorable than, terms obtainable at arm’s 
length between unaffiliated parties; and 
(b) the transaction is in the best interest 
of the DuPont Plans, their participants 
and beneficiaries. 

In addition, the Independent 
Fiduciary will receive written 
disclosures that will include, but will 
not be limited to, the following 
information: (a) A private offering 
memorandum describing the 

transaction; 18 (b) a table listing 
management fees, as negotiated under 
the applicable investment management 
agreements, and projected costs; (c) a 
chart showing the effect of such fees and 
costs on an investment in the Group 
Trust for different amounts of Debt 
Securities managed in the Group Trust; 
(d) a statement of the reasons why 
DCMC may consider such investment to 
be appropriate for the DuPont Plans; (e) 
a statement of whether there are any 
limitations applicable to DCMC with 
respect to which assets of a DuPont Plan 
may be invested in the Group Trust and 
the nature of such limitations; and (f) 
copies of the proposed and final 
exemption.

As stated above, DCMC will establish 
the Group Trust as a trust intended to 
qualify as tax-exempt under Rev. Rul. 
81–100. DCMC will then, upon approval 
of the Independent Fiduciary, transfer 
the Debt Securities under DCMC’s 
management into five separate funds or 
subtrusts established under the Group 
Trust for each investment manager of 
Debt Securities.19 In exchange for the 
Debt Securities transferred to the Group 
Trust, the DuPont Plans will receive 
units in the Group Trust of equal value 
to the Debt Securities transferred to the 
Group Trust in a one-time transaction. 
The Debt Securities will have readily 
ascertainable market values.20 The value 
of the units will be determined by 
dividing the total fair market value of 
the transferred Debt Securities on the 
day of transfer by the number of Group 
Trust units issued to the DuPont Plans. 
No sales commissions, fees or other 
costs will be paid by the DuPont Plans 
in connection with the in kind transfer 
transaction.

8. The wrap contracts held by the 
Master Trust will not be transferred to 
the Group Trust. Instead, DCMC will 

secure commitments from the banks and 
insurance companies which issued the 
wrap contracts to substitute the Group 
Trust units under the wrap contracts for 
the Debt Securities that are transferred 
to the Group Trust. DCMC will cover 
any additional costs associated with the 
wrap contract commitments. Under the 
terms of the agreement, the book value 
of the evergreen synthetic GICs as a 
whole after the substitution of Group 
Trust units will not be less than the 
book value of the evergreen synthetic 
GICs prior to the transfer of Debt 
Securities to the Group Trust.21

9. Accordingly, DCMC requests an 
administrative exemption from the 
Department in order to allow it to 
engage in the in kind transfer 
transaction. It is represented that the 
exchange of Debt Securities held by the 
Master Trust through the Fund for 
Group Trust units constitutes a 
prohibited transaction described in 
section 406(a) of the Act due to the ‘‘sale 
or exchange’’ of plan assets for Group 
Trust units. It is also represented that 
DCMC is a fiduciary of the DuPont Plans 
and will cause such plans to transfer 
Debt Securities to the Group Trust in 
exchange for Group Trust units. Further, 
DCMC will continue to manage the 
assets as investment manager of the 
Group Trust after the in kind transfer. 
Because DCMC is directing an exchange 
in which it is on both sides of the 
transaction, DCMC does not believe the 
INHAM Exemption applies to the 
contemplated transaction.

In addition, it is represented that the 
establishment of the Group Trust with 
Fund assets may result in a violation of 
section 406(b) of the Act because of the 
potential for increased management fees 
payable to DCMC in the future by 
unrelated plans willing to invest in the 
Group Trust. Although the applicant 
believes that the establishment of the 
Group Trust with assets of the DuPont 
Plans will likely result in a net decrease 
in fees and costs to the Plans over time, 
DCMC states that the expected future 
increase in asset values as assets 
accumulate and as unrelated plans 
contribute assets to the Group Trust may 
result in larger fees collected by DCMC 
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22 In this regard, the ‘‘current market price’’ for 
specific types of Debt Securities will be determined 
as follows: 

(a) If the security is a ‘‘reported security’’ as the 
term is defined in Rule 11Aa3–1 under the 1934 
Act, the last sale price with respect to such security 
reported in the Consolidated System on the Group 
Trust valuation date; or if there are no reported 
transactions in the Consolidated System that day, 
the average of the highest current independent bid 
and the lowest current independent offer for such 
security (reported pursuant to Rule 11Ac1–1 under 
the 1934 Act), as of the close of business on the 
Group Trust valuation date. 

(b) If the security is not a reported security, and 
the principal market for such security is an 
exchange, then the last sale on such exchange on 
the Group Trust valuation date; or if there are no 
reported transactions on such exchange that day, 
the average of the highest current independent bid 
and lowest current independent offer on such 
exchange as of the close of business on the Group 
Trust valuation date. 

(c) If the security is not a reported security and 
is quoted in the NASDAQ system, then the average 
of the highest current independent bid and lowest 
current independent offer reported on NASDAQ as 
of the close of business on the Group Trust 
valuation date. 

(d) For all other securities, the average of the 
highest current independent bid and lowest current 
independent offer as of the close of business on the 
Group Trust valuation date, determined on the basis 
of reasonable inquiry. (For securities in this 
category, DCMC represents that it will obtain 
quotations from at least three sources which were 
either broker-dealers or pricing services 
independent of and unrelated to DCMC and, where 
more than one valid quotation was available, used 
the average of the quotations to value the securities, 
in conformance with interpretations by the SEC and 
practice under Rule 17a–7.)

23 As stated previously, as of September 30, 2002, 
such securities comprise less than 3.2% of the 
expected value of the Group Trust.

24 The ‘‘wrap’’ value will be the difference 
between the fair (or market) value of the underlying 
Debt Securities and the book (or contract) value of 
each synthetic GIC. According to DCMC, AICPA 
Statement of Position SOP 94–4 values stable value 
investment contract, at contract value. DCMC 
further states that all of the contracts contained in 
the Fund satisfy the requirement of SOP 94–4.

25 Such costs will be allocated equally among 
subtrust units owned by the DuPont Plans.

than DCMC would have collected if the 
Group Trust had not been established. 

10. DCMC is also requesting that the 
exemption encompass DCMC’s 
methodology for valuing Group Trust 
units utilized in PTCE 97–41 (62 FR 
42830, August 8, 1997), but adapted to 
a non-bank context. In this regard, PTCE 
97–41 provides a methodology for 
converting interests in bank-sponsored 
collective investment funds to mutual 
funds for which the bank acts as an 
investment adviser. Specifically, DCMC 
proposes valuing the exchanged Debt 
Securities on the transfer date in 
exchange for Group Trust units in a 
manner consistent with PTCE 97–41.22

Thus, fair market value will be 
determined by the average of the highest 
current independent bid and the lowest 
current independent offer as of the close 
of business as provided to the 
investment managers by three 
independent third-party commercial 
pricing sources. If a price is unavailable 
through such sources, the investment 
managers will solicit bids from at least 
three independent dealers who stand 
ready to trade at such bids. All 
commercial pricing sources and dealers 
will be pre-approved by the investment 
managers. The fair market value of any 
private placement Debt Securities that 
are not readily tradable will be provided 

by DCMC to the Independent Fiduciary 
for review and approval of the 
methodology and the application of 
such methodology in valuing such Debt 
Securities.23

In addition, as noted in 
Representation 8, DCMC will not make 
any transfer of Debt Securities to the 
Group Trust without the advance 
agreement of the wrap issuers to wrap 
the Group Trust units at a book value 
that is not less than the book value 
reported to the Fund by the wrap issuers 
prior to the transfer.24 Also, DCMC will 
pay for any increase.

11. Thus, with respect to the in kind 
transfer transaction, Group Trust units 
will be valued by the Group Trustee 
based on the aggregate asset value of the 
Debt Securities held by the Group Trust 
as of the transfer date as determined in 
accordance with Rule 17a–7, divided by 
the number of units issued. The unit 
value, market value of exchanged 
securities and the number of units 
issued will be provided to the 
Independent Fiduciary of the DuPont 
Plans within 30 days of the transfer to 
the Group Trust. 

In this regard, the confirmation 
statement will contain the following 
information: 

(a) The identity of each Debt Security 
that DCMC deemed suitable for transfer 
from the Master Trust to the Group 
Trust; (b) the current market price of 
each Debt Security for purposes of the 
transfer as determined on the date of the 
in kind transfer; (c) the identity of each 
Debt Security that does not fall into at 
least one of the following categories: a 
reported security; a security principally 
traded on an exchange; or a security 
quoted on the NASDAQ System; (d) the 
identity of each pricing service or 
market maker which was consulted in 
determining the fair market value of the 
Debt Securities, and the aggregate dollar 
value of the Debt Securities that were 
held on behalf of the DuPont Plans in 
the Master Trust immediately before the 
in kind transfer transaction and the 
number of Group Trust units held by the 
Master Trust for the DuPont Plans 
immediately after the in kind transfer 
transaction (the related per unit value 
and the aggregate value). 

12. Once the Group Trust is 
established, DCMC expects that plans of 

unrelated employers will invest therein. 
It is anticipated that most of the 
investing plans will do so to fund all or 
a portion of their stable value funds. 
However, some plans may invest solely 
to hold a diversified portfolio of debt 
securities without associating the Group 
Trust units with a wrap contract. 
Because the valuation of Group Trust 
units is not dependent on the existence 
of a wrap contract, the number of issued 
units will be determined on the day of 
the transfer of any Debt Securities by 
dividing the fair market value of the 
transferred Debt Securities by the unit 
value of the applicable funds in the 
Group Trust. If cash is transferred, the 
number of units issued will be the cash 
amount divided by unit value, as 
determined by the Group Trustee. 

13. If the Group Trust is established 
as proposed, DCMC will not charge an 
investment management fee to the 
DuPont Plans, but it will continue to 
charge to the DuPont Plans a 
proportionate share of direct costs 
incurred by the subtrust under the 
Group Trust managed by DCMC.25 In 
addition, DCMC or an affiliate will 
charge the DuPont Plans direct costs for 
investment management of the Group 
Trust, only after full disclosure of the 
Group Trust’s fee arrangement to the 
Independent Fiduciary. The overall fee 
structure will be similar, if not less 
costly, to the DuPont Plans than the fee 
structure currently in effect.

It is anticipated that DCMC’s (or an 
affiliate’s) total reimbursed expenses 
attributable to the assets of the DuPont 
Plans in the Group Trust will not exceed 
(and maybe less) than the amount of 
such reimbursed expenses before the 
transfer of DuPont Plan’s assets in the 
Master Trust to the Group Trust. The 
cost savings, are expected to result from 
the ability of DCMC to consolidate 
investment management decisions and 
resources over a larger portfolio as 
opposed to separate and smaller 
portfolios maintained under separate 
trusts. In addition, DCMC expects 
investment management fees, as a 
percentage of assets, will decline as the 
asset base increases in size. 

14. In order to address the potential 
conflict caused by the establishment of 
the Group Trust with Fund assets, the 
DuPont Plans will retain an 
independent fiduciary to review the 
proposed establishment of the Group 
Trust. DuPont or DCMC will pay the 
Independent Fiduciary a flat fee in 
advance of its review of the proposed 
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26 The fee may be a flat fee or hourly fee. If a flat 
fee, it will be paid in advance of the Independent 
Fiduciary’s review. If an hourly fee, the fee will be 
estimated and substantially paid in advance to the 
Independent Fiduciary as a retainer. The purpose 
of the advance payment is to remvoe any 
appearance that the independent Fiduciary’s fee is 
contingent on its recommendation to the DuPont 
Plans.

transaction.26 The fee is payable 
regardless of whether the proposed 
transaction is consummated. Prior to 
approving the transaction, the 
Independent Fiduciary will receive an 
offering memorandum for the proposed 
transaction and will be given access to 
Fund reports and transaction data in 
order to determine whether the 
proposed transaction is in the best 
interests of the participants of the 
DuPont Plans. Should the Independent 
Fiduciary approve the transaction and 
direct the exchange of Debt Securities 
for Group Trust units, the Independent 
Fiduciary will receive confirmation 
from DCMC of the transfer of Debt 
Securities from the Master Trust to the 
Group Trust. The Independent 
Fiduciary will also have the opportunity 
to confirm that the transfer was 
executed as described in the offering 
memorandum and to confirm and 
approve the proper valuations for the 
Debt Securities, including the private 
placements. The Independent Fiduciary, 
before authorizing the transfer of the 
DuPont Plans assets to the Group Trust, 
must determine that the terms of the 
transfer are fair to the participants in the 
DuPont Plans and comparable to and no 
less favorable than terms obtainable at 
arm’s length between unaffiliated 
parties and that the transfer is in the 
best interest of the DuPont Plans and 
their participants and beneficiaries.

15. DCMC represents that U.S. Trust 
Company, N.A. (U.S. Trust) has 
confirmed its independence from DCMC 
and is qualified to serve as the 
Independent Fiduciary for the DuPont 
Plans with respect to the proposed in 
kind transfer transaction. U.S. Trust, in 
turn, represents that it understands and 
will accept the duties, responsibilities 
and liabilities in acting as a fiduciary 
under the Act for the Plan. U.S. Trust 
represents that as the Independent 
Fiduciary, it will be responsible for (a) 
analyzing, from an investment 
perspective, the fairness and 
reasonableness of the methodology used 
with respect to the in kind transfer 
transaction; and (b) giving its opinion as 
to the fairness and reasonableness of 
such methodology, as compared with a 
redemption for cash and subsequent 
reinvestment of such cash, based on 
such analysis. This determination and 
opinion are set forth in a written report 

dated December 17, 2003 (the Report). 
Specifically, in the Report, U.S. Trust 
concludes that— 

(a) The in kind transfer transaction 
will likely avoid certain transaction 
costs otherwise incurred in a cash 
redemption; 

(b) The Debt Securities associated 
with the proposed transaction will be 
calculated based on the Master Trust’s 
respective statements of assets and 
liabilities, valued in accordance with 
the pricing procedures established by 
the Master Trust’s Board of Trustees. In 
this regard, U.S. Trust has reviewed a 
sample spreadsheet developed by 
DCMC to calculate the exact number of 
Debt Securities to be transferred, and 
believes the information provided to be 
conceptually and mathematically 
correct; 

(c) All Debt Securities held by the 
Master Trust will be ‘‘qualifying’’ 
securities; 

(d) The proposed transaction will be 
in compliance with the Plan’s 
investment guidelines;

(e) The methodology used to conduct 
the in kind transfer transaction will be 
comparable to, and no less favorable 
than, similar in kind transfer 
transactions reached at arm’s length 
between unaffiliated parties. 

U.S Trust represents that, if this 
proposed exemption is granted and the 
in kind transfer transaction is thereafter 
undertaken, it will be responsible for 
updating its findings and opinions to 
confirm whether such findings and 
opinions are applicable as of the 
anticipated date of such transaction. In 
this regard, U.S. Trust states that it will 
review the in kind transfer transaction 
and confirm in writing whether such 
transaction has been effectuated 
consistent with the required criteria and 
procedures set forth in the Report. In 
carrying out this duty, U.S. Trust 
represents that, if the proposed 
exemption is granted and the in kind 
transfer transaction occurs, it will 
conduct a post-exemption review, 
which will include (a) reviewing each 
DuPont Plan’s current investment policy 
guidelines; (b) reviewing each DuPont 
Plan’s investment portfolio and the 
Master Trust’s assets as of the most 
recent common date for which such 
data is available; and (c) ascertaining 
whether the policies, procedures and 
controls established for effectuating the 
transfer remains unchanged. Moreover, 
U.S. Trust represents that it will 
conduct a post-transfer review to 
provide an additional safeguard to the 
Plan. In this regard, U.S. Trust will 
evaluate and test whether the in kind 
transfer transaction has been effectuated 
consistent with the required criteria and 

procedures and confirm this in writing. 
Consistent with this requirement, U.S. 
Trust represents that if the exemption is 
granted and the in kind transfer 
transaction occurs, it will update the 
findings and opinions as set forth in the 
Report so as to confirm whether they 
still apply as of the expected date of the 
transfer. U.S. Trust will provide its 
opinion that the methodologies for the 
proposed transaction is fair to the 
DuPont Plans and reasonable in all 
material respects. In addition, U.S. Trust 
will state that the proposed transaction 
is in the interest of the participants and 
beneficiaries of the DuPont Plans since 
the anticipated costs savings are likely 
to be material. Further, U.S. Trust will 
conclude that if the exemption is 
granted, and all other essential facts and 
circumstances of the in kind transfer 
transaction remains materially 
unchanged at the time DCMC seeks to 
effectuate the transaction, it will issue a 
favorable recommendation regarding the 
commencement of such effectuation. 

16. The costs of applying for the 
exemption, establishing the Group Trust 
and preparing disclosure documents for 
review by the Independent Fiduciary 
will be borne by DuPont or DCMC and 
not by the DuPont Plans. Furthermore, 
DCMC will maintain for a period of six 
years in a manner that is accessible for 
audit and examinations, records 
necessary to enable certain persons, 
such as representatives from the 
Department, the Service, the 
Independent Fiduciary, or any 
participant or beneficiaries of the 
DuPont Plans to determine whether the 
conditions of the exemption have been 
met. 

The exchange of Debt Securities by 
the Master Trust for units in the Group 
Trust will not result in any commissions 
being paid to DCMC or any of the 
investment managers appointed by the 
DuPont Plans. For the exchange of Debt 
Securities for Group Trust units, the 
Group Trustee will calculate the unit 
value based on the market value of the 
Debt Securities transferred so that the 
value of the units issued to the Fund is 
equal to the fair market value of the 
Debt Securities transferred. Statements 
indicating the fair market value at 
which the Debt Securities are 
exchanged, the number of units issued 
in connection with such exchange, and 
the calculation of unit value will be 
provided to the Independent Fiduciary. 

17. In summary, it is represented that 
the proposed transaction will satisfy the 
statutory criteria for an exemption 
under section 408(a) of the Act for the 
following reasons:

(a) The in kind transfer transaction 
will be a one-time transaction, and for 
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27 For purposes of this exemption, references to 
specific provisions of title I of the Act, unless 
otherwise specified, refer also to the corresponding 
provisions of the Code.

the DuPont Plans, the transferred assets 
will constitute a pro rata portion of all 
of the assets of the DuPont Plans that are 
held in the total return tier portion of 
the Fund, which comprises part of the 
Master Trust prior to the transfer. 

(b) The DuPont Plans will pay no 
sales commissions, or other similar fees 
in connection with the in kind transfer 
transaction. Furthermore, no additional 
management fees will be charged to the 
DuPont Plans by DCMC in the Group 
Trust. 

(c) The assets transferred to the Group 
Trust pursuant to the in kind transfer 
transaction will consist of Debt 
Securities which are deemed to be 
‘‘transferable securities.’’ 

(d) Each DuPont Plan will receive a 
proportionate share of the transferable 
securities which will equal in value to 
the number of units in the Group Trust 
such plan will receive, as determined in 
a single valuation performed in the 
same manner in accordance with 
valuation procedures prescribed by Rule 
17a–7 of the 1940 Act. 

(e) Prior to the in kind transfer 
transaction, DCMC will provide to the 
Independent Fiduciary a full and 
detailed written disclosure of 
information regarding the transaction 
and, on the basis of the foregoing 
information, such Independent 
Fiduciary will provide written 
authorization for the transaction. 

(f) The Independent Fiduciary will 
determine that (1) the terms of the in 
kind transfer transaction are fair to the 
participants in the DuPont Plans, and 
are comparable to, and no less favorable 
than, terms obtainable at arm’s length 
between unaffiliated parties; and (2) the 
in kind transfer transaction is in the best 
interest of the DuPont Plans and their 
participants and beneficiaries. 

(g) Not later than 30 days after the 
completion of an in kind transfer 
transaction, DCMC will provide to the 
Independent Fiduciary for the DuPont 
Plans, a written confirmation regarding 
such transaction. 

(h) Subsequent to the in kind transfer 
transaction, the Independent Fiduciary 
will perform a post-transaction review 
which will include, among other things, 
a random sampling of the pricing 
information supplied by the Group 
Trustee. 

(i) Each of the DuPont Plan’s dealings 
with the Master Trust, the Group Trust 
and DCMC will be on a basis that is no 
less favorable to such Plan than dealings 
between the Group Trust and other 
holders of Group Trust units. 

(j) The Debt Securities that are 
transferred from the Master Trust to the 
Group Trust will be valued using the 
same methodology currently used by the 

Master Trust to value such securities. 
Similarly, the Group Trust will use the 
same valuation methodology. 

(k) DCMC will not execute the in kind 
transfer transaction unless the 
Independent Fiduciary for the DuPont 
Plans consents to such in kind transfer 
in writing. 

(l) DCMC will not execute the in kind 
transfer transaction unless the wrap 
contracts issuers to the Master Trust 
agree in advance to maintain the then-
current book value for accounting 
purposes with respect to the assets 
transferred to the Group Trust. 

Notice to Interested Persons 
DCMC represents that it will 

distribute, by either first class mail or by 
e-mail to DuPont Plan participants who 
have affirmatively elected to access their 
account statements electronically, a 
copy of the notice of proposed 
exemption (the Notice) within thirty 
(30) days of the date of such Notice is 
published in the Federal Register. The 
Notice will also be sent to the Named 
Fiduciaries and the Independent 
Fiduciary for the DuPont Plans. The 
Notice will include a copy of the 
proposed exemption, as published in 
the Federal Register, and a 
supplemental statement, as required 
pursuant to 29 CFR 2570.43(b)(2), which 
informs all interested persons of their 
right to comment on and/or request a 
hearing with respect to the proposed 
exemption. Comments and requests for 
a public hearing are due within sixty 
(60) days following the publication of 
the proposed exemption in the Federal 
Register.
FOR FURTHER INFORMATION CONTACT: Mr. 
Arjumand A. Ansari of the Department 
at (202) 693–8566. (This is not a toll-free 
number.)

The UNITE National Retirement Fund; 
Located in New York, New York 

[Exemption Application No. D–11185] 

Proposed Exemption 

I. Covered Transactions 
The Department is considering 

granting an exemption under the 
authority of section 408 of the Act and 
section 4975 of the Code, and in 
accordance with the procedures set 
forth in 29 CFR part 2570, subpart B, 55 
FR 32836, 32847 (August 10, 1990).27 If 
the exemption is granted, the 
restrictions of sections 406(a)(1)(A) 
through(D), 406(b)(1), and 406(b)(2) of 
the Act and the sanctions resulting from 

the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the proposed purchase by the Union 
of Needletrades, Industrial and Textile 
Employees (UNITE) and certain regional 
entities affiliated with and chartered by 
UNITE (the UNITE Affiliates) from the 
UNITE National Retirement Fund (the 
Pension Fund) of shares of perpetual 
cumulative convertible preferred stock 
(the Preferred Stock) representing fifteen 
percent (15%) of the outstanding equity 
interests in the ALICO Services 
Corporation (ASC), a wholly-owned 
entity of the Pension Fund; provided the 
conditions set forth in section II, below, 
are satisfied.

II. Conditions 
Prior to entering into the transactions, 

(a) an independent, qualified 
fiduciary,(the Independent Fiduciary), 
as defined in section III(a), below, 
determines, on behalf of the Pension 
Fund, whether the Preferred Stock 
should be sold to UNITE and to the 
UNITE Affiliates; (b) the Independent 
Fiduciary approves of the terms 
underlying the Preferred Stock to be 
issued by ASC; (c) the Independent 
Fiduciary negotiates and approves of the 
terms of the sales of the Preferred Stock 
to UNITE and to the UNITE Affiliates; 
(d) the Independent Fiduciary monitors 
the terms of the transactions and 
ensures that ASC, UNITE, and the 
UNITE Affiliates comply with the 
approved terms of the sales of the 
Preferred Stock; (e) the Independent 
Fiduciary determines that the terms of 
the sales of the Preferred Stock are no 
less favorable to ASC than terms that 
would be offered to an unrelated third 
party under similar circumstances; (f) 
the Independent Fiduciary determines 
that the purchase price for the Preferred 
Stock paid by UNITE and by the UNITE 
Affiliates is no less than the fair market 
value of such Preferred Stock, as of the 
date each of the transactions is entered; 
(g) the Independent Fiduciary 
determines the fair market value of the 
Preferred Stock, as of the date each of 
the transactions is entered; (h) in 
determining the fair market value of the 
Preferred Stock, the Independent 
Fiduciary obtains an appraisal from an 
independent qualified appraiser 
selected by the Independent Fiduciary 
and ensures that the appraisal and the 
Independent Fiduciary’s analysis of the 
appraisal are consistent with sound 
principles of valuation and the elements 
described in paragraph 8, in the 
Summary of Facts and Representations 
in this proposed exemption; and (i) the 
Pension Fund incurs no fees, 
commissions, or other charges or 
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28 The Patron Funds for which UFA currently 
provides services include, but are not limited to: the 
Pension Fund; UNITE National Cotton Health Fund; 
Amalgamated Insurance Fund-Insurance Fund; 
Amalgamated Insurance Fund-Retirement Fund; 
Laundry & Dry Cleaning Workers Health Fund, 
UNITE; Laundry & Dry Cleaning Workers Pension 
Fund, UNITE; Amalgamated Washable Sportswear 
and Allied Industries Insurance Fund; 

Amalgamated Washable Clothing Sportswear and 
Allied Industries Retirement Fund; Amalgamated 
Retail Fund; Barney’s Retail Employees Union 
Health Fund; ILGWU Death Benefit Fund; and 
UNITE Staff Retirement Plan, ACTWU Unit.

29 The applicant has not requested, and the 
Department is not providing any relief, herein, for 
transactions involving the provision of services by 
UFA to the any of the Patron Funds, including the 
Pension Fund, nor is the Department providing 
relief for the decision by the fiduciaries of the such 
funds to retain UFA to provide such services. In the 
opinion of the applicant, prohibited transactions 
would not be an issue for the Pension Fund where: 
(1) the interested Pension Fund Trustees recuse 
themselves from any decision regarding the 
retention of UFA, see, Advisory Opinion 99–09A 
(AO 99–09A) issued on May 21, 1999, in a letter 
to Patricia A. Shlonsky, and (2) the services are 
provided to the Pension Fund by UFA in 
accordance with Section 408(b)(2) of the Act. 

AO 99–09A states that a fiduciary may avoid 
engaging in an act described in section 406(b)(1) 
and 406(b)(2) by removing himself or herself from 
all consideration by the plan of whether or not to 
engage in such a transaction, and by not otherwise 
exercising, with respect to the transaction, any of 
the authority, control or responsibility which makes 
him or her a fiduciary, absent any arrangement, 
agreement or understanding with respect to who 
will ultimately provide the services in question. 

Section 408(b)(2) of the Act provides a statutory 
exemption for ‘‘contracting or making reasonable 
arrangements with a party in interest for office 
space, or legal, accounting, or other services 
necessary for the establishment or operation of the 
plan, if no more than reasonable compensation is 
paid therefor.’’ The Department is offering no view, 
herein, as to the applicant’s reliance on AO 99–09A 
and/or the statutory exemption, as set forth in 
section 408(b)(2) of the Act and 29 CFR 
2550.408(b)(2) of the Department’s regulations.

expenses as a result of its participation 
in the transactions other than the fees 
incurred in requesting this exemption 
and the fee payable to the Independent 
Fiduciary. 

III. Definitions 
For purposes of this exemption: 
(a) the term, ‘‘Independent 

Fiduciary,’’ means an individual or firm 
which is independent of and unrelated 
to ASC, UNITE, the UNITE Affiliates, 
and any other party to the subject 
transactions (the Parties), and which has 
acknowledged and agreed that it is a 
fiduciary appointed to act on behalf of 
the Pension Fund for all purposes 
related to the subject transactions. For 
purposes of this exemption:

(1) A fiduciary will not be deemed to 
be independent of and unrelated to the 
Parties, if: 

(i) such fiduciary directly or 
indirectly controls, is controlled by or is 
under common control with such 
Parties; 

(ii) such fiduciary directly or 
indirectly receives any compensation or 
other consideration from such Parties in 
connection with the transactions 
described in this proposed exemption; 
except that an Independent Fiduciary 
may receive compensation for acting as 
an Independent Fiduciary in connection 
with the transactions contemplated 
herein, if the amount or payment of 
such compensation is not contingent 
upon or in any way affected by the 
Independent Fiduciary’s ultimate 
decisions with regard to the subject 
transactions; 

(2) No individual or firm shall serve 
as an Independent Fiduciary during any 
year in which annual gross revenues 
received from business with the Parties 
for that year exceeds five (5) percent of 
such individual’s or firm’s annual gross 
revenues from all sources for the prior 
tax year; and 

(3) The individual or firm selected as 
an Independent Fiduciary must be 
qualified to serve as fiduciary and to 
carry out the duties responsibilities, as 
set forth herein. 

Summary of Facts and Representations 

1. The Pension Fund is a 
multiemployer pension plan jointly 
trusteed by individuals selected by 
UNITE and individuals selected by 
various employers who contribute to the 
plan (the Trustees). Certain Trustees of 
the Pension Fund are also officers of 
UNITE and directors of ASC. The 
Pension Fund provides pension benefits 
to workers covered by collective 
bargaining agreements in the cotton 
garment and other related unionized 
segments of the garment, textile, 

laundry, and allied industries. The 
Pension Fund is an ‘‘employee pension 
benefit plan,’’ as defined under section 
3(2) of the Act. As of December 31, 
2001, there were approximately 95,995 
participants and beneficiaries in the 
Pension Fund. As of December 31, 2001, 
the approximate aggregate fair market 
value of the total assets of the Pension 
Fund was $577,684,500. Effective 
December 1, 2003, the name of the 
Pension Fund was changed from the 
UNITE National Cotton Retirement 
Fund to the Unite National Retirement 
Fund as a result of a merger with the 
ILGWU National Retirement Fund. It is 
represented that the merged fund has 
approximately $1.5 billion in assets. 

2. ASC is a holding company 
organized under the laws of New York 
that is wholly-owned by the Pension 
Fund. The Trustees of the Pension Fund 
appoint the ASC Board of Directors (the 
Board). ASC wholly owns each of the 
following four (4) subsidiaries: (a) 
Amalgamated Life Insurance Company 
(ALICO); (b) Alicare Inc. (Alicare); (c) 
Alicare Medical Management, Inc. 
(AMM); and (d) UNITE Fund 
Administrators, Inc. (UFA) (collectively, 
the ASC Subsidiaries). 

ALICO provides life, disability, and 
medigap insurance primarily to unions 
and union-sponsored trust funds. It also 
provides fully retrospectively rated 
group life insurance to various jointly 
administered funds.

Alicare is a full-service third-party 
fund administrator focusing on the 
market for such service among Taft-
Hartley plans. Alicare also offers 
computer services, insurance brokerage 
and printing services. Alicare’s services 
are delivered through its four (4) 
divisions: (a) Alicare, (b) Alicomp, (c) 
Aligraphics and (d) Amalgamated 
Agency. 

AMM provides medical cost 
management services, including 
utilization management, comprehensive 
claims cost containment, and a 24 Hour 
Nurse HelpLine to provide health 
information and education to patients. 

UFA, a not-for-profit tax-exempt 
enterprise, provides third-party 
administration for the Pension Fund 
and several other funds sponsored by 
UNITE and entities affiliated with 
UNITE (collectively, the Patron 
Funds).28 The specific services provided 

by UFA include claims processing, 
distribution and preparation of plan 
documents, collections of contributions 
by employers and participants, record 
retention and reporting to government 
authorities.29

3. UNITE was formed in 1995 by the 
merger of two unions, the International 
Ladies Garment Workers Union 
(ILGWU) and the Amalgamated Clothing 
and Textile Workers Union (ACTWU). 
Under the merger agreement, UNITE is 
deemed a consolidation and 
continuation of ILGWU and ACTWU 
and their respective affiliates. Further, 
UNITE has several affiliated 
organizations, the UNITE Affiliates, 
which are chartered by UNITE. UNITE 
members work in the apparel and textile 
industries, industrial laundries, 
distribution and retail, auto parts and 
auto supply, and other industries in the 
United States and Canada. 

4. The Pension Fund has requested an 
individual exemption in order that ASC 
may issue and sell shares of stock to 
UNITE and to certain UNITE Affiliates. 
As set forth in more detail below, it is 
represented that the proposed 
transactions will provide the Pension 
Fund: (i) With the ability to increase the 
value of its ownership interests in ASC 
by providing ASC with access to 
additional working capital, (ii) with the 
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30 It is represented that the decision was made to 
issue the Preferred Stock, rather than sell 15% of 
the Common Stock, because UNITE and the UNITE 
Affiliates generally invest in fixed income or fixed 
income-type investments that provide a set rate of 
return. UNITE and the UNITE Affiliates seek a fixed 
rate of return in order to generate cash from 
investments on an annual basis to ensure that 
union-related activities are adequately funded. As 
structured, the Preferred Stock will enable UNITE 
and the UNITE Affiliates to obtain an equity interest 
in ASC while simultaneously providing an income 
stream similar to that offered by a fixed income 
investment.

31 The applicant has not requested, and the 
Department is not providing, herein, relief for the 
redemption or call by ASC of the Preferred Stock 
or the shares of Common Stock issued upon 
conversion of the Preferred Stock from UNITE or 
the UNITE Affiliates. See, discussion of potential 
future prohibited transactions in paragraph 12, 
herein.

32 The applicant has not requested, and the 
Department is not providing relief, herein, with 
respect to the conversion of the Preferred Stock into 
Common Stock. See, discussion of potential future 
prohibited transactions in paragraph 12, herein.

potential for increased profitability, and 
(iii) with the potential for new business 
opportunities. 

At present, ASC has one class of 
outstanding equity in the form of 
common stock (the Common Stock), the 
entirety of which is held by the Pension 
Fund. There are currently 10,000 shares 
of ASC Common Stock outstanding. In 
connection with the proposed 
transactions, ASC proposes issuing a 
new class of shares, the Preferred Stock, 
to be purchased by UNITE and by the 
UNITE Affiliates for cash.30 It is 
anticipated that UNITE will purchase 
shares of the Preferred Stock equal to 
approximately five percent (5%) of the 
outstanding equity of ASC, and that the 
UNITE Affiliates will purchase shares of 
Preferred Stock representing 
approximately ten percent (10%) of the 
outstanding equity of ASC.

5. The terms underlying the Preferred 
Stock will be determined by the issuer, 
ASC. However, the Independent 
Fiduciary has the discretion to accept or 
reject the terms of the Preferred Stock. 

A fixed dividend rate of five percent 
(5%), declared annually, has been 
established for the Preferred Stock. It is 
represented that Preferred Stock 
dividends will only be paid when (1) 
there is surplus capital and (2) the 
Board declares a dividend. If there is not 
a surplus, the dividend cannot be paid 
under applicable corporate law. Further, 
the Board can exercise its discretion not 
to pay a dividend when there is a 
capital surplus. If dividends are not 
paid in a particular year, they 
accumulate. No dividends may be paid 
on the Common Stock until all accrued 
and unpaid dividends on the Preferred 
Stock are paid. 

It is represented that the Board does 
not have the discretion to alter the five 
percent (5%) dividend rate, but such 
rate is subject to customary anti-dilution 
adjustments. For example, if the number 
of issued and outstanding shares of 
Preferred Stock is increased by a stock 
split from 100 to 200, the dividend rate 
paid with respect to each share would 
decrease to 2.5%. 

ASC can redeem the Preferred Stock, 
on a pro rata basis at anytime it may 

lawfully do so.31 In such event, and 
when the holder has not elected to 
convert the Preferred Stock into the 
Common Stock of ASC (if applicable) 
the holder of the Preferred Stock will 
receive an amount equal to the price 
paid for the Preferred Stock, plus any 
accrued but unpaid dividends. Written 
notice of such redemption shall be 
provided to the holders of Preferred 
Stock at least fifteen (15) days but no 
more than thirty (30) days prior to the 
date of redemption. At that date, all 
rights associated with the Preferred 
Stock, except the right to receive the 
redemption price shall cease. In the 
event of liquidation, the holders of 
Preferred Stock will be entitled to 
receive, on a pro rata basis, prior to the 
holders of the ASC Common Stock, an 
amount equal to the price paid for the 
Preferred Stock, plus any accrued but 
unpaid dividends.

The Preferred Stock will have no 
voting rights, except as required by 
section 804 of the New York Business 
Corporation Laws. Section 804 of the 
New York Business Corporation Laws 
provides that preferred shares of stock 
have voting power when a proposed 
charter amendment would: (a) Exclude 
or limit the shareholder’s right to vote 
on any matter, except as such right may 
be limited by voting rights given to new 
shares then being authorized of any 
existing or new class or series; (b) 
reduce the par value of the shares (if 
they have par value); (c) change the 
shares of the class into a different 
number of shares; (d) change the class 
or series of the shares; (e) fix, change, 
or abolish the designation of the 
preferred, or any of the relative rights, 
preferences and limitation of any of the 
shares of the preferred, whether issued 
or unissued, including any provisions in 
respect to undeclared dividends, 
whether or not cumulative or accrued, 
or the redemption of any shares, or any 
sinking fund for the redemption or 
purchase of any shares, or any 
preemptive right to acquire shares or 
other securities; (f) provide that the 
shares may be converted into shares of 
any other class or into shares of any 
other series of the same class, or alter 
the terms or conditions upon which the 
shareholders’ shares are convertible or 
change the shares issuable upon 
conversion of the shareholders’ shares, 
if such action would adversely affect 

such shareholders, or (g) subordinate 
the rights of the preferred shares by 
authorizing shares having preferences 
that would be in any respect superior to 
the shareholders’ rights. 

The term of the Preferred Stock will 
be perpetual. After five (5) years, the 
Preferred Stock will be convertible at 
any time at the option of each holder, 
into shares of the ASC Common Stock 
on a one to one basis. This ratio may 
only be adjusted for customary anti-
dilution purposes. The Board cannot 
otherwise adjust the conversion ratio. 
Further, each of the shares of Preferred 
Stock shall be automatically converted 
into ASC Common Stock upon the first 
sale under the Securities Act of 1933 of 
at least twenty-five percent (25%) of the 
total voting power of ASC. In the event 
of a conversion, the conversion price 
will be adjusted for certain dilutive 
issuances, splits, and combinations.32

If at any time following initial public 
offering, ASC proposes to register shares 
of the Common Stock with the 
Securities and Exchange Commission, 
the holders of the Preferred Stock will 
be allowed to include in such 
registration the shares of Common Stock 
into which their Preferred Stock are 
convertible (i.e., the holders have 
‘‘piggy-back’’ registration rights). In 
addition, the Preferred Stock (and the 
shares of Common Stock issued upon 
conversion of the Preferred Stock) will 
be subject to ‘‘drag along’’ and ‘‘tag 
along’’ rights. In this regard, if the 
Pension Fund sells its shares in ASC to 
an unrelated third party, the Pension 
Fund will be able to force UNITE and 
the UNITE Affiliates to also sell their 
Preferred Stock (and the shares of 
Common Stock issued upon conversion 
of the Preferred Stock) to the third party 
buyer, while UNITE and the UNITE 
Affiliates will be able to force the third 
party buyer to buy their Preferred Stock 
(and the shares of Common Stock issued 
upon conversion of the Preferred Stock), 
as part of the transaction. 

UNITE will also have a right of first 
refusal in the event any of the UNITE 
Affiliates wishes to dispose of its 
Preferred Stock (and the shares of 
Common Stock issued upon conversion 
of the Preferred Stock). If UNITE fails to 
purchase such shares, then ASC and/or 
the Pension Fund shall have a right of 
first refusal to purchase the shares in 
question. Furthermore, if UNITE wishes 
to sell its Preferred Stock (and the 
shares of Common Stock issued upon 
conversion of the Preferred Stock), ASC 
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33 The applicant has not requested, and the 
Department is not providing, herein, relief for the 
purchase by the Pension Fund and/or ASC, 
pursuant to a right of first refusal, of the Preferred 
Stock or the shares of Common Stock issued upon 
conversion of the Preferred Stock from UNITE or 
the UNITE Affiliates. The applicant may submit an 
application for exemption prior to engaging in such 
transaction.

and/or the Pension Fund will have a 
right of first refusal with respect to such 
shares.33

6. Absent an exemption, the proposed 
transactions would constitute sales of 
property between a plan and parties in 
interest, and transfers of assets from a 
plan to parties in interest in violation of 
section 406(a)(1)(A) and section 
406(a)(1)(D) of the Act. Accordingly, the 
Pension Fund is seeking relief with 
respect to section 406(a)(1)(A) and 
406(a)(1)(D) of the Act. Further, to the 
extent that UNITE and the UNITE 
Affiliates are disqualified persons, the 
proposed transactions would also 
violate sections 4975(c)(1)(A) and 
4975(c)(1)(D) of the Code, for which 
relief is also requested. 

The proposed transactions may also 
raise issues under section 406(b)(1) of 
the Act and section 4975(c)(1)(E) of the 
Code which provide that ‘‘a fiduciary 
with respect to a plan shall not’(1) deal 
with the assets of the plan in his own 
interest or for his own account.’’ 
Further, the proposed transactions may 
also raise issues under section 406(b)(2) 
of the Act, because certain Trustees of 
the Pension Fund are also officers of 
UNITE affiliated with UNITE and/or the 
UNITE Affiliates (the Overlapping 
Trustees) and directors of ASC. In this 
regard, the Overlapping Trustees could 
be viewed as acting on behalf of UNITE 
and the UNITE Affiliates, adverse 
parties to the Pension Fund, in 
connection with the proposed 
transactions. Because of the potential 
concerns that may be raised, the 
Pension Fund has also requested relief 
with respect to sections 406(b)(1) and 
406(b)(2) of the Act and section 
4975(c)(1)(E) of the Code.

7. For purposes of determining the 
fair market value of the Preferred Stock, 
ASC sought the opinion of Willamette 
Management Associates (WMA), an 
independent, qualified appraiser. WMA 
is experienced in that it has prepared 
valuations relating to ASC for 
approximately six (6) years. As 
described more fully in paragraph 8, 
below, it is represented that the 
Independent Fiduciary will review the 
valuation prepared by WMA in 
determining the per share price of the 
Preferred Stock, as well as any other 
appropriate documents, for the purpose 
of evaluating the proposed sales of the 

Preferred Stock to UNITE and to the 
UNITE Affiliates. The Independent 
Fiduciary is authorized to obtain 
another valuation if it believes that it 
would be in the interest of the Pension 
Fund. 

WMA is independent in that the 
average percentage of WMA’s annual 
income derived from work for the 
Pension Fund over the past six (6) year 
period is less than one percent (1%). 
Further, the Pension Fund and ASC 
represent that professional fees of WMA 
are not contingent upon the opinion 
expressed in the valuation report, and 
WMA represents that other than the 
services provided attendant to the 
valuation of ASC, neither it nor any of 
its employees has a present or intended 
financial interest in ASC. 

In anticipation of the issuance of the 
Preferred Stock and the entry into the 
subject transactions, WMA prepared a 
valuation report, dated July 29, 2003, 
which offered WMA’s preliminary 
opinion of the fair market value of 
ASC’s equity, as of May 31, 2003. 
Specifically, WMA was asked to submit, 
as of a certain date, an opinion of: (1) 
The fair market value of an ownership 
interest in the Preferred Stock that is 
convertible into a one percent (1%) 
ownership interest in the outstanding 
Common Stock of ASC on a fully-
diluted basis; and (2) the fair market 
value of an ownership interest in the 
Preferred Stock that is convertible into 
a fifteen percent (15%) ownership 
interest in the outstanding Common 
Stock of ASC on a fully-diluted basis. It 
is represented that WMA was asked to 
provide the fair market value of one 
percent (1%) of ASC’s equity in case 
ASC elected to issue more or less than 
fifteen percent (15%) ownership interest 
in ASC’s outstanding common shares 
(e.g. sell Preferred Stock convertible into 
a sixteen percent (16%) ownership 
interest in ASC’s outstanding common 
shares). In a letter dated February 10, 
2004, the applicant represented that it 
has been determined that ASC will sell 
Preferred Stock convertible into a fifteen 
percent (15%) interest in ASC’s 
outstanding common shares. 

After giving consideration to the 
historical and prospective operating 
characteristics of ASC, as well as the 
after-tax expected cash flows and 
earnings attributable to ASC, the current 
and forecasted capital structure of ASC, 
the risk/return relationship reflected for 
comparative companies having 
securities traded in the public market, 
the capital market and related industry 
macroeconomic evidence available, and 
other relevant factors, it is the opinion 
of WMA that the range of value for the 

equity of ASC is between $33 million 
and $38.4 million, as of May 31, 2003.

Based on values for ASC’s equity with 
a low of $33 million and a high of $38.4 
million, it is the opinion of WMA that 
118 shares of the Preferred Stock, which 
is convertible into a one percent (1%) 
ownership interest in the outstanding 
Common Stock of ASC on a fully-
diluted basis, would be valued at a low 
of approximately $536,000 and a high of 
approximately $624,000, respectively, 
as of May 31, 2003. Based on values for 
ASC’s equity with a low of $33 million 
and a high of $38.4 million, it is the 
opinion of WMA that 1,765 shares of the 
Preferred Stock, which upon 
conversion, would be convertible into 
1,765 shares of Common Stock, or 
fifteen percent (15%) of the total shares 
of ASC outstanding on a fully-diluted 
basis, would be valued in the aggregate, 
respectively, at a low of approximately 
$8,040,000 ($4,557 per share) and a high 
of approximately $9,360,000 ($5,303 per 
share), as of May 31, 2003. It is 
represented that the number of shares of 
Preferred Stock that are issued as part of 
the transaction will have no impact on 
the per share value of the Common 
Stock or the Preferred Stock for 
purposes of this transaction. It is 
represented that this is due to the fact 
that the number of shares will increase 
at the same rate as the value of the 
Preferred Stock. It is further represented 
that WMA’s valuation of a one percent 
(1%) and a fifteen percent (15%) 
ownership interest in the outstanding 
Common Stock of ASC on a fully-
diluted basis is based on WMA’s 
understanding: (1) That there are 
currently 10,000 shares of Common 
Stock of ASC outstanding; (2) that ASC 
plans to issue 1,765 shares of Preferred 
Stock; and (3) that the terms of the 
Preferred Stock included a mandatory 
dividend of five percent (5%) into 
perpetuity. 

It is represented that the final 
appraisal conducted by WMA in 
connection with the sale of the Preferred 
Stock will set a fixed price for the 
Preferred Stock. It is represented as 
possible that the price set by WMA 
could fall outside the range of values, 
discussed in the paragraphs above. 
However, in no event will the Pension 
Fund receive less than fair market value 
for the Preferred Stock. 

8. It is represented that the 
determination of whether to sell the 
Preferred Stock, and the oversight and 
negotiations with respect to the terms of 
the sales of the Preferred Stock shall be 
the sole responsibility of Fiduciary 
Counselors, Inc. (formerly, Aon 
Fiduciary Counselors, Inc.) (hereinafter, 
Fiduciary Counselors), which has been 
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retained by the Pension Fund to act as 
the Independent Fiduciary on its behalf. 
Specifically, in its capacity as 
Independent Fiduciary for the Pension 
Fund, Fiduciary Counselors shall: (1) 
Determine, on behalf of the Pension 
Fund, whether the Preferred Stock 
should be sold by ASC to UNITE and to 
the UNITE Affiliates; (2) approve of the 
terms underlying the Preferred Stock to 
be issued by ASC; (3) negotiate and 
approve the terms of the sales of such 
Preferred Stock to UNITE and to the 
UNITE Affiliates; (4) determine that the 
terms of the sales of Preferred Stock are 
no less favorable to ASC than would be 
offered to an unrelated third party under 
similar circumstances; and (5) 
determine that the purchase price for 
the Preferred Stock paid by UNITE and 
by the UNITE Affiliates is no less than 
the fair market value of such Preferred 
Stock on the date of the purchases.

In addition, in a letter agreement 
between the Pension Fund and 
Fiduciary Counselors, dated August 7, 
2003, Fiduciary Counselors 
acknowledged that the services of a 
qualified independent appraiser must be 
utilized to determine the purchase price 
for the Preferred Stock. Fiduciary 
Counselors further acknowledged that 
the selection and continuing retention 
of the appraiser and the acceptance of 
the appraiser’s valuation of the 
Preferred Stock are fiduciary decisions 
governed by the provisions of part 4 of 
title I of the Act. Fiduciary Counselors 
represents that it understands that in 
discharging its obligations under 
Section 404(a) of the Act, it must take 
steps calculated to obtain the most 
accurate valuation of the Preferred Stock 
available. Fiduciary Counselors 
recognizes that the obligation to act 
prudently requires, at a minimum that 
it conduct a thorough and analytical 
critique of the Preferred Stock valuation 
and that in conducting such 
verification, it must evaluate a number 
of factors relating to the accuracy and 
methodology of the valuation and the 
expertise of the independent qualified 
appraiser. In addition it is represented 
that Fiduciary Counselors may cause the 
Pension Fund to replace the appraiser if 
necessary. 

It is represented that Nell Hennessy, 
Esq. (Ms. Hennessy), President of 
Fiduciary Counselors, shall be the lead 
individual from Fiduciary Counselors in 
the execution of the duties of the 
Independent Fiduciary set forth above. 
Further, under the terms of its 
agreement with the Pension Fund, 
Fiduciary Counselors is responsible for 
maintaining records with respect to the 
performance of its duties for a period of 
six (6) years from the date on which the 

proposed transactions close, or the date 
on which Fiduciary Counselors 
determines that ASC should not issue 
and sell the Preferred Stock, or the date 
on which UNITE and the UNITE 
Affiliates determine not to purchase the 
Preferred Stock from ASC. 

Fiduciary Counselors has 
acknowledged and agreed that it is a 
fiduciary, under section 3(21) of the Act, 
with respect to any actions taken, 
pursuant to its agreement with the 
Pension Fund to serve as Independent 
Fiduciary. Further, Fiduciary 
Counselors has represented that it is 
independent of and unrelated to the 
parties to the proposed transactions.

9. It is represented that the proposed 
transactions are protective of the 
Pension Fund and of its participants 
and beneficiaries in that Fiduciary 
Counselors has been retained to serve as 
the Independent Fiduciary. Among 
other things, Fiduciary Counselors, as 
set forth above, will review and evaluate 
the terms of the Preferred Stock and the 
subject transactions. Fiduciary 
Counselors will also review and 
evaluate the independent appraisal of 
the fair market value of the Preferred 
Stock prepared by WMA, as well as any 
other relevant documents. Further, 
Fiduciary Counselors will make a 
determination as to whether the 
proposed sales satisfy the fiduciary 
requirements of prudence and loyalty. 

In a letter to the Department, dated 
August 14, 2003, Ms. Hennessy set forth 
the preliminary conclusions of 
Fiduciary Counselors regarding the 
proposed transactions. Specifically, 
Fiduciary Counselors: (1) Determined, 
based on the terms of the transactions, 
including the tentative range for the fair 
market value of the Preferred Stock, that 
such stock should be sold to UNITE and 
to the UNITE Affiliates; (2) determined 
that the transactions, as structured 
would be in the interest of and would 
benefit the Pension Fund’s participants 
and beneficiaries; (3) approved the 
proposed terms underlying the Preferred 
Stock, as set forth in the draft term 
sheet; (4) determined that such terms 
are consistent with what is ‘‘market’’ 
with respect to such securities; (5) 
reviewed the valuation provided by 
WMA; (6) determined that the 
transactions as structured are protective 
of the participants and beneficiaries of 
the Pension Fund; and (7) determined, 
on a preliminary basis, that ASC will 
receive no less than fair market value for 
the Preferred Stock. Ms. Hennessy 
further represented that Fiduciary 
Counselors is currently in the process of 
negotiating the terms of the sales with 
the representatives of UNITE and of the 
UNITE Affiliates, and will ensure that 

the terms of the sales are no less 
favorable to ASC than would be offered 
to an unrelated third party under similar 
circumstances. It is also represented that 
Fiduciary Counselors will ensure that at 
closing, the subject transactions will be 
conducted in compliance with the 
negotiated terms, including that ASC 
receives no less than the fair market 
value of the Preferred Stock and that the 
transactions remain prudent, in the 
interest of, and protective of the 
participants and beneficiaries of the 
Pension Fund. In connection with the 
foregoing, Ms. Hennessy represented 
that Fiduciary Counselors will provide 
a detailed report to the Department 
upon the closing of the transactions. 

10. It is represented that the proposed 
transactions are feasible in that the sales 
of the Preferred Stock to UNITE and to 
the UNITE Affiliates will be one time 
occurrences for cash with no ongoing 
oversight requirements.

11. It is represented that the proposed 
transactions are in the interests of the 
Pension Fund, because the transactions 
will provide ASC with an infusion of 
capital from an outside source which 
could be used to invest in the continued 
growth of ASC and the development of 
new product lines and markets with the 
goal of further increasing the value of 
ASC. The proposed transactions will 
permit ASC to raise capital while 
ensuring that the Pension Fund retains 
control of ASC. 

Furthermore, it is anticipated that the 
proposed transactions will increase the 
profitability of ASC. It is represented 
that the fact that UNITE and the UNITE 
Affiliates will own the Preferred Stock 
of ASC will enhance the standing of 
ASC with its existing trade union 
customers, leading to additional 
business opportunities with such 
clients. Furthermore, it is represented 
that the fact that UNITE and the UNITE 
Affiliates own the Preferred Stock of 
ASC could serve as an effective 
marketing tool for obtaining business 
from other trade unions or trade union 
sponsored groups that have not 
previously purchased products from 
ASC or that do not currently utilize the 
services provided by ASC. 

12. The Department notes that it is 
providing no relief for any potential 
down-the-road prohibited transactions 
that may arise after the sale of the 
Preferred Stock, including any that may 
arise in connection with (a) decisions by 
the Trustees of the Pension Fund to vote 
the Common Stock of ASC in a manner 
which could advantage the Preferred 
Stockholders, and (b) any decisions 
made by or actions undertaken by the 
ASC Board with respect to the Preferred 
Stock. 
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34 The Plan Asset Regulation provides that where 
a plan ‘‘owns all of the outstanding equity interests 
(other than director’s qualifying shares) in an entity, 
its assets include those equity interests and all of 
the underlying assets of the entity.’’

With respect to decisions by the 
Trustees of the Pension Fund to vote the 
Common Stock of ASC when the vote 
concerns the Preferred Stock held by 
UNITE and the UNITE Affiliates, the 
applicant has agreed that Trustees 
affiliated with UNITE and/or the UNITE 
Affiliates would recuse themselves from 
any decision to vote the Common Stock 
of ASC when participation by such 
Trustees would give rise to conflicts of 
interest. The applicant does not believe 
that such recusal is prohibited under the 
Taft-Hartley Act or the Labor 
Management Relations Act. In this 
regard, the applicant represents that the 
Taft-Hartley Act merely requires equal 
representation of employees and 
employers in connection with the 
receipt of payments by a trust fund. The 
purpose of restricting employers from 
making payments to benefit funds was 
to avoid union control and abuse—not 
employer control.

Potential conflicts may also arise with 
respect to any decision by the directors 
of ASC to redeem the Preferred Stock 
and any decision to pay dividends with 
respect to such stock. 

In the opinion of the applicant, the 
redemption or call of the Preferred 
Stock or the conversion of the Preferred 
Stock, among other transactions, would 
not be prohibited, because the 
transaction would take place between 
UNITE and/or the UNITE Affiliates, and 
ASC, rather than with the Pension 
Fund. In this regard, the applicant 
maintains that once the Preferred Stock 
has been sold to UNITE and to the 
UNITE Affiliates, ASC no longer 
constitutes a plan asset look-through 
vehicle with respect to the Pension 
Fund under the Department’s 
regulations at 29 CFR 2510.3–101(h) 
(the Plan Asset Regulation).34 
Accordingly, the applicant maintains 
that Trustees who are members of the 
ASC Board would be acting as directors 
of an operating company and not as 
fiduciaries under the Act controlling 
assets of the Pension Fund when 
making decisions regarding the 
Preferred Stock. The applicant further 
maintains that members of the ASC 
Board would be subject to the mandates 
of the New York state corporate laws, 
including those applicable to related 
party transactions, in the exercise of 
their duties as directors of ASC.

As the Department noted in it’s 
regulations at 29 CFR 2509.75–2:

if a transaction between a party in interest 
and a plan would be a prohibited transaction, 
then such a transaction between a party in 
interest and such corporation or partnership 
will ordinarily be a prohibited transaction if 
the plan may, by itself, require the 
corporation or partnership to engage in such 
transaction.

In any event, the Department is 
providing no relief herein, other than 
with respect to the sale of the Preferred 
Stock to UNITE and the UNITE 
Affiliates. 

The applicant understands the 
concerns of the Department and has 
represented that conflicted directors of 
ASC will recuse themselves from 
participating in any decision or action 
involving the Preferred Stock. Thus, for 
example the ASC Directors affiliated 
with UNITE and/or the UNITE Affiliates 
would recuse themselves from any 
decision to issue dividends with respect 
to the Preferred Stock and any decision 
to redeem the Preferred Stock.

13. In summary, the applicant 
represents that the proposed 
transactions satisfy the statutory criteria 
of section 408(a) of the Act and section 
4975 of the Code because: (a) Fiduciary 
Counselors will determine, on behalf of 
the Pension Fund, whether the Preferred 
Stock should be sold to UNITE and to 
the UNITE Affiliates; (b) Fiduciary 
Counselors will approve of the terms 
underlying the Preferred Stock to be 
issued by ASC; (c) Fiduciary Counselors 
will negotiate and approve the terms of 
the sales of the Preferred Stock to 
UNITE and to the UNITE Affiliates; (d) 
Fiduciary Counselors will monitor the 
terms of the transactions and ensure that 
ASC, UNITE, and the UNITE Affiliates 
comply with the approved terms; (e) 
Fiduciary Counselors will determine 
that the terms of the sales of Preferred 
Stock are no less favorable to ASC than 
would be offered to an unrelated third 
party under similar circumstances; (f) 
Fiduciary Counselors will determine 
that the purchase price for the Preferred 
Stock paid by UNITE and by the UNITE 
Affiliates is no less than the fair market 
value of such Preferred Stock, as of the 
date the transactions are entered; (g) 
Fiduciary Counselors will determine the 
fair market value of the Preferred Stock, 
as of the date each of the transactions is 
entered; (h) in determining the fair 
market value of the Preferred Stock, 
Fiduciary Counselors will obtain an 
appraisal from an independent qualified 
appraiser selected by it and ensure that 
the appraisal and Fiduciary 
Counselors’s analysis of the appraisal 
are consistent with sound principles of 
valuation and the elements described in 
paragraph 8, in the Summary of Facts 
and Representations in this proposed 

exemption; and (i) the Pension Fund 
will incur no fees, commissions, or 
other charges or expenses as a result of 
its participation in the transactions, 
other than the fee payable to Fiduciary 
Counselors. 

Notice to Interested Persons 
Those persons who may be interested 

in the pendency of the requested 
exemption include all of the active 
participants and beneficiaries of the 
Pension Fund, the retirees receiving 
benefits from the Pension Fund, vested 
deferred participants and beneficiaries 
of the Pension Fund, the Trustees of the 
Pension Fund, all contributing 
employers to the Pension Fund, the 
members of the Board of ASC and the 
ASC Subsidiaries, UNITE, the UNITE 
Affiliates, and all locals, joint boards, 
and regional offices of UNITE who 
represent members who are participants 
in the Pension Fund. It is represented 
that these various classes of interested 
persons will be notified as follows. 

All of the active participants and 
beneficiaries of the Pension Fund, the 
retirees receiving benefits from the 
Pension Fund, the Trustees of the 
Pension Fund, UNITE, and the members 
of the Board of ASC and the ASC 
Subsidiaries will be provided with a 
copy of the notice of pendency of this 
proposed exemption (the Notice), plus a 
copy of the supplemental statement (the 
Supplemental Statement), as required, 
pursuant to 29 CFR 2570.43(b)(2), which 
will advise such interested persons of 
their right to comment and to request a 
hearing. The Notice and the 
Supplemental Statement will be 
delivered by first class mail within 
fifteen (15) days of the publication of 
the Notice in the Federal Register.

In addition, a copy of the Notice and 
the Supplemental Statement will be 
provided, within fifteen (15) calendar 
days of the date of publication of the 
Notice in the Federal Register, to all 
locals, joint boards, and regional offices 
of UNITE who represent members who 
are participants in the Pension Fund 
and to contributing employers that 
employ members who are participants 
in the Pension Fund. The Pension Fund 
represents that immediately upon 
receipt of a copy of the Notice and 
Supplemental Statement such locals, 
joint boards, regional offices of UNITE, 
and contributing employers will post 
such Notice and the Supplemental 
Statement at those locations which are 
customarily used for notices regarding 
employee benefits matters and/or will 
post such Notice and Supplemental 
Statement at the union hall. 

It is represented that for the purpose 
of sending the Notice and Supplemental 
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35 For purposes of this proposed exemption, 
references to specific provisions of Title I of the 
Act, unless otherwise specified, refer also to the 
corresponding provisions of the Code.

36 The smallest Plan invested in the Account had 
an interest valued at $29 and one participant while 
the largest Plan invested in the Account had an 
interest valued at over $3 million and 1,243 
participants. For 2001, 2002 and 2003, the net cash 
flow into the Account was $17,785,258, 
$32,727,395 and $5,039,484, respectively.

Statement by mail, current addresses 
maintained by the Pension Fund will be 
used. 

All written comments and requests for 
a hearing must be received by the 
Department no later than forty-five (45) 
days from the date of the publication of 
the Notice in the Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Angelena C. Le Blanc of the Department, 
telephone (202) 693–8540. (This is not 
a toll-free number.) 

Pan-American Life Insurance 
Corporation (Pan-American); Located 
in New Orleans, LA 

[Application No. D–11202] 

Proposed Exemption 
The Department is considering 

granting an exemption under the 
authority of section 408(a) of the Act (or 
ERISA) and section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in 29 CFR part 
2570, subpart B (55 FR 32836, August 
10, 1996).35 If the exemption is granted, 
the restrictions of sections 406(a), 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c)(1)(A) through (E) of the 
Code shall not apply to the cash sale, on 
November 17, 2003, by certain defined 
contribution plans (the Plans), which 
invest in Separate Account V (the 
Account), a pooled separate account, 
whose assets are invested in units of the 
Dreyfus-Certus Stable Value Fund (the 
Fund), of Fund units, to Pan-American, 
the Account’s investment manager and 
a fiduciary with respect to such 
Account.

This proposed exemption is subject to 
the following conditions: 

(a) Prior to the transaction (the 
Transaction), a fiduciary (the 
Independent Fiduciary), acting on 
behalf of the Plans, who was 
independent of and unrelated to Pan-
American and its subsidiaries, 
determined that the subject Transaction 
(1) was fair to the participants in the 
Plans investing in the Account; (2) was 
comparable to, and no less favorable 
than, terms obtainable at arm’s length 
between unaffiliated parties; and (3) was 
in the best interest of the Plans investing 
in the Account and their participants 
and beneficiaries. 

(b) The Independent Fiduciary 
monitored the Transaction on behalf of 
the Plans investing in the Account. 

(c) Subsequent to the closing of the 
Transaction, the Independent Fiduciary 

performed a post-Transaction review, 
which included, among other things, a 
determination that the fair market value 
of the Plan’s interests in the Account as 
of November 14, 2003, as determined by 
the Fund trustee, was accurate and 
consistent with the Fund’s valuation 
method. 

(d) No sales commissions, fees or 
other costs were paid by the Plans in 
connection with the Transaction. 

(e) The sale was a one-time 
transaction for cash. 

(f) The fair market value of the units 
was determined in good faith by The 
Dreyfus Trust Company (TDTC), an 
unrelated party, at the time of the 
Transaction.
EFFECTIVE DATE: If granted, this proposed 
exemption will be effective as of 
November 17, 2003. 

Summary of Facts and Representations 
1. Pan-American is a mutual life 

insurance company based in New 
Orleans, Louisiana and is subject to the 
supervision and examination of the 
Louisiana Commissioner of Insurance. 
Pan-American is licensed in 40 states 
and the District of Columbia, Puerto 
Rico and the Virgin Islands. The insurer 
has affiliates in Panama, Guatemala and 
Colombia, and branch offices in 
Ecuador, El Salvador and Honduras. As 
of December 31, 2002, Pan-American 
had total assets under management of 
approximately $2.3 billion. As of that 
date, Pan-American managed about 
$900 million in retirement plan assets 
for approximately 1,200 employee 
benefit plans, covering about 50,000 
plan participants. The insurer’s most 
recent A.M. Best rating is ‘‘A¥’’ 
(Excellent). 

2. Among the insurance products and 
services it offers, Pan-American and 
certain of its affiliates provide funding, 
asset management and other services for 
employee benefit plans, some of which 
are subject to the provisions of title I of 
the Act. In particular, Pan-American 
maintains pooled separate accounts in 
which Title I pension, profit sharing, 
and other plans invest. The assets of a 
separate account are established and 
maintained by Pan-American separate 
and apart from its general account. The 
income and realized gains or losses from 
the assets in the separate account are 
credited or charged against the account 
without regard to the other investment 
gains or losses of Pan-American. Under 
the terms of the Pan-American 
contracts, either an independent Plan 
fiduciary or a participant can direct the 
investment of contract values among the 
investment options offered by Pan-
American, in separate accounts or 
subaccounts. Pan-American manages all 

or a portion of the assets of such 
separate accounts.

3. Among the separate accounts 
managed by Pan-American was Separate 
Account V, otherwise referred to herein 
as ‘‘the Account.’’ The Account was 
established by Pan-American on or 
about November 24, 1992, and it was 
available only to defined contribution 
retirement plans, many of which are 
subject to Title I of the Act. The purpose 
of the Account was to provide a stable 
value fund option as an investment 
alternative in a pooled vehicle for Title 
I Plans. The unit value of the Account 
was set at $10.00 when the first 
investment was made by a Plan in 
August 1995. The unit value was 
adjusted each Valuation Date (i.e., each 
business day on which the Home Office 
of Pan-American was open to transact 
business and on which the New York 
Stock Exchange was open for 
unrestricted trading) to reflect the value 
of the assets of the Account, less any 
charges due Pan-American. The gross 
unit value of the Account on October 
31, 2003 was $14.4934. The net unit 
value for the Account varied according 
to differences in the charge structures 
for different group annuity contracts 
attributed to Plans participating in the 
Account. 

A Plan’s participation in the Account 
was governed by the Separate Account 
V Rider appended to the contracts 
issued by Pan-American to a 
participating Plan. The Account was not 
registered under the Investment 
Company Act of 1940. For purposes of 
the Act, the assets of the Account were 
treated as ‘‘plan assets’’ within the 
meaning of 29 CFR 2510.3–
101(h)(1)(iii). 

Approximately, 417 small to mid-
sized client Plans of Pan-American 
invested in the Account.36 As of October 
31, 2003, the Plans had approximately 
$75,517,418 invested in the Account 
and the Fund described herein. No Plan 
sponsored by Pan-American ever 
invested in the Account.

Accordingly, Pan-American was a 
party in interest with respect to such 
Plans, and a fiduciary with respect to 
the Account. Pan-American represents 
that neither it nor its affiliates had any 
discretionary authority over the 
decision to invest a Plan’s assets in the 
Account. Instead, a Plan fiduciary or 
participant independent of Pan-
American and its affiliates was 
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37 The Plans investing in the Fund through the 
Account received a return on investment in the 
form of an increase or decrease in the number of 
units held. Pan-American did not issue any 
synthetic, stabilizing or other wrappers with respect 
to the Fund. The Fund was designed to provide the 
Account with stability of principal and high-current 
income through the assets it purchased, and the 
Fund did not separately provide a guarantee of 
principal, nor did Pan-American provide a 
guarantee of principal or earnings by issuing any 
wrappers with respect to the Fund. Although 
neither the value of the Fund’s portfolio nor an 
investment in the Fund is insured or guaranteed, 
certain investments within the Fund, such as 

money market funds issued by banks, provided the 
Account with a guarantee of principal.

38 It is represented that Securian would offer all 
of the Plans invested in the Account and Fund a 
fixed income investment option that is supported 
and guaranteed by Minnesota Life’s general 
account.

responsible for such investment 
decisions.

4. The Account began investing in the 
Fund in August 1995. The Fund is a 
collective investment fund invested 
primarily in guaranteed investment 
contracts (GICs) and other similar 
instruments intended to achieve high 
current income and stability of 
principal. The Fund is designed for 
employee benefit plans, and for 
financial institutions acting as trustee, 
investment manager, custodian, or agent 
for one or more employee benefit plans 
as a convenient means of participating 
in a professionally managed, diversified 
portfolio consisting primarily of GICs 
and other stable value instruments. 

Specifically, the Fund invests 
primarily in a diversified portfolio of 
GICs issued by insurance companies, 
bank investment contracts (BICs), 
corporate investment contracts, 
synthetic GICs(the wrap issuers of 
whom are not Pan-American), separate 
account GICs, floating rate GICs, 
repurchase agreements, and cash and 
cash equivalents, including money 
market instruments and certificates of 
deposit. 

The trustee and portfolio manager of 
the Fund is TDTC, which has appointed 
Standish Mellon Asset Management 
Company LLC (Standish Mellon) as an 
investment advisor (prior to June 1, 
2003, was doing business as Certus 
Asset Advisors). Both TDTC and 
Standish Mellon LLC are not affiliated 
with and are independent of Pan-
American, which has no involvement in 
the operation or administration of the 
Fund. As of December 31, 2002, the 
Fund had total assets of $588,015,081. 

5. Units in the Fund are valued each 
business day at fair value, as determined 
in good faith by TDTC. At the Fund’s 
inception, and all the times thereafter, 
the Fund has maintained a unit value of 
$1.00. In other words, Fund units can 
never be worth more than $1.00. Income 
distributed from the Fund is applied to 
the purchase of additional Fund units. 
Thus, an investor is entitled to receive 
a return on the investment plus the 
$1.00 per unit value.37 Units in the 

Fund are offered by TDTC for purchase 
or redemption on a continuous basis, 
except that TDTC reserves the right to 
defer redemptions for a period of time, 
generally not to exceed twelve months, 
as necessary for a fair and orderly 
liquidation of Fund assets. There is no 
secondary market for units in the Fund.

6. Pan-American determined to 
discontinue the sale of its group annuity 
contracts and to transfer its existing 
business to another carrier in a 
reinsurance transaction because it could 
not reach the critical asset level needed 
to attain profitability in the retirement 
plan market. In particular, with respect 
to the group annuity contracts 
previously issued by Pan-American and 
remaining in force (the Contracts), Pan-
American entered into agreements to 
transfer such business to Securian 
Retirement Services (Securian), a 
business unit of Minnesota Life 
Insurance Company (Minnesota Life). 
The Contracts included all of the group 
annuity contracts with amounts 
allocated to the Account.

Minnesota Life provides financial 
security for individuals and businesses 
in the form of insurance, retirement 
plans and investments. The company 
serves over seven million people with 
nearly $350 billion of life insurance in 
force and $22 billion in assets under 
management. Minnesota Life’s 
combined work force of 4,400 
employees and representatives is 
located at its St. Paul headquarters and 
agencies and offices across the country. 

Minnesota Life is highly rated by the 
major independent rating agencies (e.g., 
A++ (Superior) by A.M. Best) that 
analyze the financial soundness and 
claims-paying ability of insurance 
companies. The Securian business unit 
of Minnesota Life currently manages 
assets of more than $5.7 billion for more 
than 2,700 plans and over 180,000 
participants nationwide. Securian 
consistently receives superior service 
ratings in independent surveys of plan 
sponsors and was one of the first 
retirement plan providers to offer 
transactional services on line. 

7. The insurance commissioners of 
Louisiana and Minnesota approved the 
reinsurance transaction (the 
Reinsurance Transaction) on October 
17, 2003, and October 28, 2003, 
respectively. Pan-American closed both 
the subject Transaction and the 
Reinsurance Transaction on November 
17, 2003. On that date, Securian took 
responsibility for the administration and 
operation of the Contracts. 
Subsequently, subject to the consent of 

the insurance commissioners in other 
jurisdictions, Securian agreed to co-
insure the risks under the Contracts and, 
if the Plan owning the Contracts 
consented, to issue its own group 
annuity contracts in substitution for the 
Contracts. 

In connection with the Reinsurance 
Transaction, Securian advised that it 
would not offer the Fund as an 
investment option for the Contracts nor 
a comparable stable value product.38 
Therefore, in accordance with industry 
practice, the Contracts provided, in 
pertinent part, that ‘‘[i]f in the judgment 
of the Insurance Company it [became] 
necessary or desirable to terminate 
Separate Account V by reason of any 
federal or state statute, any judicial 
decision or any rule or regulation of any 
governmental authority, or because it 
[was] no longer commercially feasible, 
the Insurance Company [could] 
liquidate the assets credited to the 
contractholder in Separate Account V 
and transfer them at the contractholder’s 
election, to the Deposit Fund or other 
separate accounts maintained under the 
Group Annuity Contract or to any 
alternative funding agency.’’

In order to make all Plan monies 
immediately available for investment or 
reinvestment in the investment options 
to be offered by Securian, Pan-American 
requested that TDTC effect a redemption 
of the Account’s interest in the Fund 
effective November 13, 2003, the 
original contemplated date of the 
Transaction. TDTC advised that it 
would not be able to fully redeem all of 
the Account’s interests as of November 
13, 2003, but, as allowed by the 
instruments governing the Fund, 
committed to redeeming $8,000,000 of 
the Account’s interests in the Fund each 
month beginning November 2003, until 
such time as all interests are redeemed. 

8. Pan-American believed that it was 
appropriate and in the best interest of 
the Plans and their participants and 
beneficiaries for the monies invested in 
the Account to be made available for 
Plan fiduciaries and participants for 
reinvestment in other options. Because 
there was no secondary market for units 
in the Fund, to the best of Pan-
American’s information and belief, there 
was no available unrelated purchaser for 
the Fund units held by the Account. 

9. Therefore, on November 17, 2003, 
Pan-American purchased in the 
ordinary course of business, for its own 
account, the Fund units held by the 
Account, at a per unit value of $1.00, as 

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00095 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13902 Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

39 Based on its review of information provided by 
Pan-American and TDTC, the Independent 
Fiduciary concluded that the purchase of the Fund 
units by Pan-American was effectuated in a manner 
consistent with the required criteria and procedures 
set forth in its preliminary report and that the fair 
market value of the Plan’s interest in the Account 
as of November 14, 2003, as determined by TDTC, 
was accurate and consistent with the Fund’s 
valuation methodology.

40 As noted in Representation 3, the Account had 
total assets in excess of $75 million as of October 
31, 2003 invested in the Fund. However, the 
Account sold approximately $55 million in Fund 
units to Pan-American. The applicant explains that 
prior to the date of the Transaction and the 
Reinsurance Transaction, TDTC redeemed 
approximately 20,000,000 Fund units held by the 
Account at the request of certain Plan fiduciaries 
electing not to participate in the Reinsurance 
Transaction, thereby reducing the Account size.

41 The applicant represents that the economic 
burdens and benefits of the Fund units in the future 
will accrue to the detriment or benefit of Pan-
American rather than to the Plans. Because the 
Fund units were purchased at fair market value, the 
purchase price reflected the market’s assessment of 
the opportunity for future gains in the value of the 
Fund, balanced against the risk of future loss in 
value. The purchase price was the fair market value 
of the units determined in the ordinary course of 
business by TDTC for that date. The purchase price, 
which was credited to the Account, and to the 
Plans, compensated the Plans for the transfer of the 
future risks and rewards of Fund ownership. As a 
result, the applicant does not believe that the 
Transaction, and in particular, the form and timing 
of the payment by Pan-American to the Plans for 
the Fund units, provided financial benefit to Pan-
American for which the Plans were not being 
compensated.

determined by TDTC on November 14, 
2003.39 Pan-American acquired 
55,010,750.23 units from the Account 
for cash.40 (The redemption proceeds for 
the Fund units that are received over the 
following six to twelve months will be 
paid by TDTC to Pan-American.) Thus, 
the purchase price for the Transaction 
was at the full unit value on November 
14, 2003, without any discount or other 
reduction for the deferral of the 
redemption of those Fund units.

Both the subject Transaction and the 
entire Reinsurance Transaction were 
completed on November 17, 2003. The 
Plans received their pro rata portion of 
cash based upon their ownership 
percentage in the Fund at the close of 
business on November 14, 2003. No 
commissions or other fees were paid by 
the Account in connection with the 
Transaction.41

In addition, the value of the interests 
of Plans and participants and 
beneficiaries in the Account on 
November 14, 2003, was exactly the 
same as it would have been had the 
Transaction not occurred. The cash in 
the Account resulting from the 
Transaction was immediately available 
to the Plans and their participants for 
reinvestment in the options then offered 
under the Contracts. Following the 
reinvestment of these monies at the 
direction of the Plans and their 

participants, the Account was 
terminated. 

Accordingly, Pan-American requests 
an administrative exemption from the 
Department with respect to the 
Transaction. If granted, the exemption 
will be effective as of November 17, 
2003.

10. U.S. Trust Company, National 
Association (U.S. Trust) agreed to act on 
behalf of the Plans investing in the 
Account as the Independent Fiduciary 
with respect to the Transaction. The 
Independent Fiduciary is a national 
banking association formed under the 
laws of the United States and authorized 
to exercise all fiduciary powers that may 
be exercised by state banks and trust 
companies under the laws of the State 
of Connecticut. The Independent 
Fiduciary, which is a wholly owned 
subsidiary of The Charles Schwab 
Corporation, has served as an 
independent fiduciary for employee 
benefit plans in connection with 
exemption requests from Department 
over the past fifteen years. The 
Independent Fiduciary has certified that 
it meets the following requirements:
• The Independent Fiduciary is not 

directly or indirectly, through one or 
more intermediaries, controlling, 
controlled by, or under common 
control with Pan-American, 
Minnesota Life, Securian, TDTC, or 
Standish Mellon. 

• The Independent Fiduciary is not an 
officer, director, employee of, or 
partner in Pan-American, Minnesota 
Life, Securian, TDTC, or Standish 
Mellon. 

• The Independent Fiduciary is not a 
corporation or partnership in which 
Pan-American, Minnesota Life, 
Securian, TDTC, or Standish Mellon 
has an ownership interest or is a 
partner. 

• The Independent Fiduciary does not 
have an ownership interest in Pan-
American, Minnesota Life, Securian, 
TDTC, or Standish Mellon or any of 
their affiliates (except for possibly de 
minimis holdings in Minnesota Life). 

• The Independent Fiduciary was not a 
fiduciary with respect to the Account 
prior to its appointment as an 
independent fiduciary. 

• The Independent Fiduciary has 
acknowledged in writing acceptance 
of fiduciary responsibility and has 
agreed not to participate in any 
decision with respect to any 
transaction in which it has an interest 
that might affect its best judgment as 
a fiduciary. 

• The Independent Fiduciary has not 
received, for any fiscal year, from Pan-
American, Minnesota Life, Securian, 

TDTC, or Standish Mellon or their 
affiliates (including amounts received 
for services provided by the 
Independent Fiduciary associated 
with the Transaction) gross income 
for that fiscal year that exceeds one 
percent of the Independent 
Fiduciary’s annual gross income from 
all sources for such fiscal year. 

• Lastly, neither the Independent 
Fiduciary nor any partnership or 
corporation of the Independent 
Fiduciary is an officer, director, or 10 
percent or more partner or 
shareholder, will acquire any property 
from, sell any property to, or borrow 
funds from Pan-American, Minnesota 
Life, Securian, TDTC, or Standish 
Mellon during the period that the 
Independent Fiduciary serves as 
independent fiduciary of the Plans, 
and continuing for a period of six 
months after the Independent 
Fiduciary ceases to be an independent 
fiduciary of the Plans, or negotiate 
any such transaction during the 
period that the Independent Fiduciary 
serves as an independent fiduciary of 
the Plans.
11. Thus, the Independent Fiduciary 

is independent of and has no affiliation 
with Pan-American, Minnesota Life, 
Securian, TDTC, or Standish Mellon, 
and the fees paid to the Independent 
Fiduciary in connection with the 
Transaction will constitute less than one 
percent of its revenue for 2003. 
Furthermore, the Independent Fiduciary 
has acknowledged and accepted the 
duties, responsibilities of an 
Independent Fiduciary. 

Prior to the closing of the Transaction, 
the Independent Fiduciary (a) 
Conducted a due diligence review of the 
Transaction; (b) determined whether the 
Transaction was in the interest and 
protective of the Plans and their 
participants and beneficiaries; (c) issued 
a written preliminary report to the 
Department; and (d) a final report to the 
Department within 30 days of the 
closing of the Transaction. 

In making its determinations, the 
Independent Fiduciary was required to 
(a) Review the terms of the Transaction; 
(b) review the written procedures by 
which TDTC calculates the net asset 
value of the Fund; (c) conduct 
discussions, as necessary to make the 
determinations described above, with 
appropriate personnel of Pan-American, 
Standish Mellon, and/or TDTC; and (d) 
if the Transaction was effectuated, 
confirm in writing whether the 
Transaction was effectuated consistently 
with the required terms set forth in the 
exemption application, based on written 
representations that the Independent 
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Fiduciary would request from Pan-
American and TDTC and a test of a 
sample of material aspects of the 
Transaction, deemed in the Independent 
Fiduciary’s judgment to be 
representative.

In connection with its analysis of the 
Transaction, the Independent Fiduciary 
states that it reviewed and considered 
various documents, including, but not 
limited to, the Separate Account V 
Rider, the Optional Investment Contract, 
the Fund’s product description 
brochure, the December 31, 2002 
Annual Report of the Fund, and the 
exemption request. However, the 
Independent Fiduciary states that it did 
not make any independent investigation 
to verify the accuracy of such 
information, data, analyses and 
representations. Instead, the 
Independent Fiduciary represents that it 
relied upon information provided by 
Pan-American, which Pan-American 
deemed to be accurate. 

In anticipation of the Transaction, the 
Independent Fiduciary notes that as of 
August 31, 2003, the Fund was valued 
at $643.2 million by TDTC, as based on 
a daily valuation of the Fund, and that 
the value of each unit was $1.00 per 
unit. The Independent Fiduciary states 
that investments in GICs and other 
similar investments were valued at their 
contract values, and would provide for 
benefit responsive withdrawals at 
contract value and daily dividends to 
Fund unitholders that would be 
automatically reinvested on a monthly 
basis. In reviewing the Account’s July 
Fund statement, the Independent 
Fiduciary demonstrated the 
methodology implemented by TDTC in 
calculating the net asset value of the 
Account’s interest in the Fund as 
follows:
Number of units Begin-

ning of July ................... $77,442,676.88 
Value of units ........... 1.00 

Account’s Equity Begin-
ning of July ................... 77,442,676.88 

Value of units acquired 
through Contributions 
(at $1.00 per unit) ........ 4,238,607.63 

Value of units acquired 
through Reinvestment 
of dividends (at $1.00 
per unit) ........................ 260,589.89 

Value of units withdrawn 
(at $1.00 per unit) ........ (2,720,669.48) 

Account’s Equity End of 
July ................................ 79,221,204.92 

The Independent Fiduciary opined 
that the Transaction would be in the 
interest and protective of the Plans and 
their participants and beneficiaries 
because:
• Securian had determined not to 

continue the Fund as an investment 

alternative following the Transaction. 
Therefore, the Independent Fiduciary 
believed it imperative that the 
Account’s interest in the Fund be 
redeemed. 

• TDTC had the discretion to defer 
redemptions over an extended period 
of time and had chosen to do so. 

• There was no secondary market for 
the Fund units and, to the best of Pan-
American’s knowledge, there was no 
available unrelated purchaser for the 
Fund units held by the Account. 

• The fair market value of the Account’s 
units in the Funds as of November 14, 
2003, would be determined by TDTC 
in the same manner that the units 
were historically valued by TDTC. 

• Pan-American would purchase the 
Account’s units at the determined 
value for cash which would allow the 
Plans to reinvest the full amount of 
the proceeds immediately rather than 
extending the receipt of redemption 
proceeds over 6–12 months. 

• The Plans would pay no fees or 
commissions associated with the 
Transaction.
Furthermore, the Independent 

Fiduciary believed the terms of the 
Transaction were no less favorable to 
the Account than the terms obtainable 
in an arm’s length transaction with an 
unrelated party at the time of such 
Transaction. 

Subsequent to the closing of the 
Transaction, the Independent Fiduciary 
performed a post-transaction review 
which included, among other things, a 
determination of whether the fair 
market value of the Plans’ interests in 
the Account, as determined by TDTC, 
was accurate and consistent with 
TDTC’s valuation methodology of the 
Fund. Based upon the results of such 
review, the Independent Fiduciary 
concluded that the purchase of Fund 
units by Pan-American was effectuated 
in a manner consistent with the 
required criteria and procedures set 
forth in its preliminary report, and that 
the value paid by Pan-American for the 
Plan’s interests in the Account was 
accurate and consistent with the Fund’s 
valuation methodology. 

12. In summary, it is represented that 
the Transaction satisfied the statutory 
criteria for an exemption under section 
408(a) of the Act for the following 
reasons:

(a) Prior to the Transaction, the 
Independent Fiduciary, acting on behalf 
of the Plans, determined that the subject 
Transaction (1) was fair to the 
participants in the Plans investing in the 
Account; (2) was comparable to and no 
less favorable than terms obtainable at 
arm’s length between unaffiliated 

parties; and (3) was in the best interest 
of the Plans investing in the Account 
and their participants and beneficiaries. 

(b) The Independent Fiduciary 
monitored the Transaction on behalf of 
the Plans investing in the Account. 

(c) Subsequent to the closing of the 
Transaction, the Independent Fiduciary 
performed a post-Transaction review, 
which included, among other things, a 
determination that the fair market value 
of the Plan’s interests in the Account as 
of November 14, 2003, as determined by 
TDTC, was accurate and consistent with 
the Fund’s valuation method. 

(d) No sales commissions, fees or 
other costs were paid by the Plans in 
connection with the Transaction. 

(e) The sale was a one-time 
transaction for cash. 

(f) The fair market value of the units 
was determined in good faith by TDTC, 
at the time of the Transaction. 

Notice to Interested Persons 

Pan-American represents that it will 
distribute, by first class mail, a copy of 
the notice of proposed exemption (the 
Notice) within five (5) days of the date 
of such Notice is published in the 
Federal Register to the independent 
fiduciaries of the Plans affected by the 
Transaction. The Notice will include a 
copy of the proposed exemption, as 
published in the Federal Register, and 
a supplemental statement, as required 
pursuant to 29 CFR 2570.43(b)(2), which 
informs all interested persons of their 
right to comment on and/or request a 
hearing with respect to the proposed 
exemption. Comments and requests for 
a public hearing are due within 35 days 
following the publication of the 
proposed exemption in the Federal 
Register.

FOR FURTHER INFORMATION CONTACT: Mr. 
Arjumand A. Ansari of the Department 
at (202) 693–8566. (This is not a toll-free 
number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which, among other things, 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00097 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13904 Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(b) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the plan; 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption.

Signed at Washington, DC, this 19th day of 
March, 2004. 
Ivan Strasfeld, 
Director of Exemption Determinations, 
Employee Benefits Security Administration, 
U.S. Department of Labor.
[FR Doc. 04–6584 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–29–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–52,912] 

Boise Cascade Corporation, Yakima, 
WA; Notice of Revised Determination 
on Reconsideration Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance 

By letter dated December 3, 2003, the 
Western Council of Industrial Workers, 
Local 2739, requested administrative 
reconsideration regarding the 
Department’s Negative Determination 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance and 
Alternative Trade Adjustment 
Assistance (ATAA), applicable to 

softwood dimensional lumber workers 
of the subject firm. The Notice of 
Affirmative Determination Regarding 
Application for Reconsideration was 
signed in February 10, 2004 and 
published in the Federal Register on 
February 25, 2004 (69 FR 8698). 

The initial denial was based on the 
findings of no sales declines and 
minimal production declines during the 
period of employment declines at the 
subject company, no shift of production 
abroad, no subject company imports and 
that there was a shift of production to 
a domestic facility. The workers 
produce plywood and softwood 
dimensional lumber and are separately 
identifiable by product line. 

In the request for reconsideration, the 
petitioner alleged that employment 
declines occurred at the subject facility 
and increased import of softwood 
dimension lumber. 

An examination of new information 
and further review of existing 
information supplied by the company 
during the initial investigation reveals 
that the subject company did experience 
sales, production and employment 
declines during the relevant time 
period. 

The Department conducted a survey 
of the subject company’s major 
declining customers for the time periods 
2001, 2002, and January-August 2003 
regarding imports of softwood 
dimensional lumber. The sample survey 
represents a meaningful portion of total 
subject company sales. The survey 
revealed decreased subject company 
purchases and increased customer 
reliance on imported softwood 
dimensional lumber during the relevant 
time period. 

The investigation also revealed that at 
least five percent of the workforce at the 
subject firm is at least fifty years of age 
and that the workers possess skills that 
are not easily transferable. Competitive 
conditions within the industry are 
adverse. 

Conclusion 
After careful consideration of the new 

facts obtained on reconsideration, it is 
concluded that increased imports of 
softwood dimensional lumber, 
contributed importantly to the decline 
in production and to the total or partial 
separation of workers at Boise Cascade 
Corporation, Yakima, Washington. In 
accordance with the provisions of the 
Act, I make the following revised 
determination:

Workers of Boise Cascade Corporation, 
Yakima, Washington, engaged in activity 
related to the production of softwood 
dimensional lumber, who became totally or 
partially separated from employment on or 

after September 4, 2002 through two years 
from the date of this certification, are eligible 
to apply for adjustment assistance under 
section 223 of the Trade Act of 1974, and are 
also eligible to apply for alternative trade 
adjustment assistance under section 246 of 
the Trade Act of 1974.

Signed in Washington, DC this 8th day of 
March 2004. 
Elliott S. Kushner 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6548 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–52,128, TA–W–52,128A, and TA–W–
52,128B] 

Control Engineering Company, 
Pellston, MI; Control Engineering 
Company, Harbor Springs, MI; Control 
Engineering Company, Boyne City, MI; 
Notice of Negative Determination on 
Reconsideration 

On December 8, 2003, the Department 
issued an Affirmative Determination 
Regarding Application for 
Reconsideration for the workers and 
former workers of the subject firm. The 
notice was published in the Federal 
Register on December 29, 2003 (68 FR 
74972). 

The Department initially denied TAA 
to workers of Control Engineering 
Company, Pellston, Harbor Springs, and 
Boyne City, Michigan because the 
‘‘contributed importantly’’ group 
eligibility requirement of section 222(3) 
of the Trade Act of 1974, as amended, 
was not met. The ‘‘contributed 
importantly’’ test is generally 
demonstrated through a survey of 
customers of the workers’ firm. The 
survey revealed that none of the 
respondents increased their purchases 
of imported automated material 
handling systems/AVG and sheet metal 
enclosures. The company did not 
import automated material handling 
systems/AVG and sheet metal 
enclosures in the relevant period, nor 
did they shift production to a foreign 
source. 

In the request for reconsideration, the 
petitioners alleged that the basis for 
certification at an affiliated facility 
(Jervis B. Webb Company, New Hudson, 
Michigan, TA–W–41,440) was also a 
contributing factor in layoffs at the 
subject firm facilities in this 
investigation. In the case of workers at 
the New Hudson facility, workers were 
certified on the basis of a shift of 
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production to Canada. One of the 
petitioners directed the Department to a 
specific company official. 

A conversation with this company 
official revealed that there was no 
production shifted from the Harbor 
Springs, Pellston or Boyne City facilities 
to Canada. 

The petitioners also alleged that the 
Department had not followed through 
with specific customer bid information 
provided in the initial investigation. 
The petitioners also indicated that these 
potential customers had awarded 
contracts to companies that produced 
abroad, and that the subject firm was 
excluded from competition due to 
competitive imports. 

The Department conducted a bid 
survey of customers based on specified 
dates in the relevant period. Results of 
this survey revealed that either the 
contracts were awarded to domestic 
firms or, in cases where the contracts 
were awarded to companies that 
manufactured abroad, the subject firm 
was not the most competitive domestic 
bidder. 

Conclusion 
After review of the application and 

investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied.

Signed at Washington, DC this 8th day of 
March, 2004. 
Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6550 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–53,147 and TA–W–53,147A] 

Eagle Picher, Inc., Hillsdale, MI; Eagle 
Picher, Inc., Jonesville, MI; Amended 
Certification Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance and Alternative Trade 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273), and 
under section 246 of the Trade Act of 
1974, as amended, the Department of 
Labor issued a Certification of Eligibility 
to Apply for Worker Adjustment 
Assistance and Alternative Trade 
Adjustment Assistance on November 21, 
2003, applicable to workers of Eagle 

Picher, Inc., located in Hillsdale, 
Michigan. The notice was published in 
the Federal Register on December 29, 
2003 (68 FR 74978). 

On January 6, 2004, the Department 
amended the certification to include 
workers at the Jonesville, Michigan 
location of Eagle Picher, Inc. The notice 
of amendment was published in the 
Federal Register on January 28, 2004 
(69 FR 4178). 

At the request of the State Agency, the 
Department reviewed the certification 
for workers of the subject firm. The 
amendment failed to cite the eligibility 
for workers of Picher, Inc., in both 
Hillsdale and Jonesville, Michigan, to 
apply for transitional adjustment 
assistance. 

The Department is again amending 
the certification to include eligibility for 
workers of the subject firm to apply for 
ATAA. 

The amended notice applicable to 
TA–W–53,147 is hereby issued as 
follows:

All workers of Eagle Picher, Inc., Hillsdale, 
Michigan (TA–W–53,147), and Eagle Picher, 
Inc., Jonesville, Michigan (TA–W–53,147A), 
who became totally or partially separated 
from employment on or after September 26, 
2002, through November 21, 2005, are 
eligible to apply for adjustment assistance 
under section 223 of the Trade Act of 1974, 
and are also eligible to apply for alternative 
trade adjustment assistance under section 
246 of the Trade Act of 1974, as amended.

Signed in Washington, DC, this 9th day of 
March, 2004. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6546 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–53,145] 

General Aluminum Manufacturing Co., 
Hudson Forge, Hudson, MI; Notice of 
Negative Determination Regarding 
Application for Reconsideration 

By application of January 23, 2004, 
the International Union, United 
Automobile, Aerospace & Agricultural 
Implement Workers of America–UAW, 
requested administrative 
reconsideration of the Department’s 
negative determination regarding 
eligibility to apply for Trade Adjustment 
Assistance (TAA), applicable to workers 
and former workers of the subject firm. 
The denial notice was signed on 
November 17, 2003, and published in 

the Federal Register on December 29, 
2003 (68 FR 74977). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The petition for the workers of 
General Aluminum Manufacturing Co., 
Hudson Forge, Hudson, Michigan was 
denied because the ‘‘contributed 
importantly’’ group eligibility 
requirement of section 222 of the Trade 
Act of 1974, as amended, was not met. 
The ‘‘contributed importantly’’ test is 
generally demonstrated through a 
survey of customers of the workers’ 
firm. The survey revealed that none of 
the respondents increased their 
purchases of exhaust manifolds and 
related automobile component parts. 
The company did not import exhaust 
manifolds and related automobile 
component parts, nor did the company 
shift production to a foreign source 
during the relevant period. 

The union alleges that the subject firm 
is an upstream supplier for a trade-
affected company. The petitioner states 
that Hudson Forge facility was a sister 
plant and an upstream supplier to 
Metalloy Corporation Machining 
Operations, Hudson, Michigan, workers 
of which were certified eligible for TAA 
on February 11, 2002. The union further 
alleges that the closing of the Metalloy 
Corporation Machining Operations 
resulted in Hudson Forge ceasing 
operations. 

A company official was contacted in 
regard to these allegations. As a result, 
it was revealed that the subject firm 
supplied one part to the Metalloy 
Corporation Machining Operations, 
Hudson Michigan. In December of 2001, 
Metalloy Corporation Machining 
Operations, Hudson, Michigan shut 
down and moved its production to 
another General Aluminum Division in 
Fremont, Indiana, including the part 
manufactured by the subject firm. It was 
established that Metalloy Corporation 
Machining Operations, Hudson, 
Michigan ceased its production in 
December of 2001, which means that the 
subject firm did not supply components 
to this firm during the relevant period 
of this investigation. Furthermore, the 
review of the original investigation 
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revealed that the value of sales and 
production at the subject facility 
increased in 2002 compared with 2001. 
Therefore the closure of Metalloy 
Corporation Machining Operations, 
Hudson, Michigan did not have an 
impact on the subject firm’s production 
and did not result in subject firm’s loss 
of business. 

Conclusion 

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied.

Signed in Washington, DC this 8th day of 
March, 2004. 

Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6547 Filed 3–23–04; 8:45 am] 

BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (‘‘the Act’’) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Division of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Division of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 5, 2004. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Division of Trade 
Adjustment Assistance, at the address 
shown below, not later than April 5, 
2004. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Division of Trade 
Adjustment Assistance, Employment 
and Training Administration, U.S. 
Department of Labor, Room C–5311, 200 
Constitution Avenue, NW., Washington, 
DC 20210.

Signed at Washington, DC this 18th day of 
March, 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.

APPENDIX 
[Petitions instituted between 02/17/2004 and 02/20/2004] 

TA–W Subject firm
(petitioners) Location Date of

institution 
Date of
petition 

54,263 ......... Olney Wallcovering (Wkrs) .................................................................... Spartanburg, SC ............ 02/17/2004 02/11/2004 
54,264 ......... Comeaux Marketing (Wkrs) ................................................................... St. Amant, LA ................ 02/17/2004 02/09/2004 
54,265 ......... Rainbow Displays, Inc. (Wkrs) .............................................................. Endicott, NY ................... 02/17/2004 01/23/2004 
54,266 ......... D.A. Stuart Co. (MI) ............................................................................... Ecorse, MI ...................... 02/17/2004 02/05/2004 
54,267 ......... Lucent Technologies (GA) ..................................................................... Alpharetta, GA ............... 02/17/2004 02/10/2004 
54,268 ......... Flextronics (Wkrs) .................................................................................. San Diego, CA ............... 02/17/2004 02/12/2004 
54,269 ......... Accuride Corp. (Wkrs) ........................................................................... Henderson, KY .............. 02/17/2004 02/12/2004 
54,270 ......... Tellabs (Wkrs) ........................................................................................ Naperville, IL .................. 02/17/2004 02/12/2004 
54,271 ......... Budget Meter (WI) ................................................................................. Milwaukee, WI ............... 02/17/2004 02/12/2004 
54,272 ......... Tweave, Inc. (Wkrs) ............................................................................... Norton, MA ..................... 02/17/2004 02/09/2004 
54,273 ......... K.S. Bearings (UAW) ............................................................................. Greensburg, IN .............. 02/17/2004 02/12/2004 
54,274 ......... Boeing (SPEEA) .................................................................................... Witchita, KS ................... 02/17/2004 02/12/2004 
54,275 ......... FMC Measurement/Smith Meter (UAW) ............................................... Erie, PA .......................... 02/17/2004 02/13/2004 
54,276 ......... Cardinal Brands (PSPP) ........................................................................ Topeka, KS .................... 02/17/2004 02/13/2004 
54,277 ......... Summit Sportswear/S and R Products (CA) ......................................... Santa Ana, CA ............... 02/17/2004 02/13/2004 
54,278 ......... Cochrane Furniture (Wkrs) .................................................................... Lincolnton, NC ............... 02/17/2004 02/06/2004 
54,279 ......... Rockbestos Suprenant Cable Corp. (CWA) .......................................... Clinton, MA .................... 02/17/2004 02/13/2004 
54,280 ......... Baptist Regional Medical Center (Wkrs) ............................................... Corbin, KY ..................... 02/17/2004 02/02/2004 
54,281 ......... Chami Design (Comp) ........................................................................... Tacoma, WA .................. 02/17/2004 02/12/2004 
54,282 ......... Unifrax Corporation (Comp) .................................................................. Niagara Falls, NY .......... 02/18/2004 02/12/2004 
54,283 ......... Encompass Group, LLC (Comp) ........................................................... Houston, TX ................... 02/18/2004 02/13/2004 
54,284 ......... Pechiney Plastic Packaging, Inc. (NJ) .................................................. Washington, NJ ............. 02/18/2004 02/05/2004 
54,285 ......... Asarco, Inc. (Wkrs) ................................................................................ Salt Lake City, UT ......... 02/18/2004 02/17/2004 
54,286 ......... Surratt Hosiery Mills (Comp .................................................................. Denton, NC .................... 02/18/2004 02/12/2004 
54,287 ......... Masonite Corporation (Comp) ............................................................... Danville, VA ................... 02/18/2004 02/12/2004 
54,288 ......... Hedstrom Company (Wkrs) ................................................................... Ashland, OH .................. 02/18/2004 02/10/2004 
54,289 ......... Regal Boloit Corporation (Wkrs) ............................................................ Sankville, WI .................. 02/18/2004 02/17/2004 
54,290 ......... Rubbermaid Cleaning Products (Comp) ............................................... Greenville, NC ............... 02/18/2004 02/16/2004 
54,291 ......... Gateway Mfg., Inc. (Comp) ................................................................... Hillsdale, MI ................... 02/18/2004 02/05/2004 
54,292 ......... Hamilton Collection (The) (Comp) ......................................................... Jacksonville, FL ............. 02/18/2004 01/27/2004 
54,293 ......... Dexter Shoe Co. (ME) ........................................................................... Dexter, ME ..................... 02/18/2004 02/05/2004 
54,294 ......... A and M Tool Molding Division (Comp) ................................................ Arden, NC ...................... 02/18/2004 02/12/2004 
54,295 ......... Sure Fit, Inc. (Comp) ............................................................................. Allentown, PA ................ 02/18/2004 02/16/2004 
54,296 ......... Sprint (Wkrs) .......................................................................................... Plymouth, IN .................. 02/18/2004 02/18/2004 
54,297 ......... Johnson Controls, Inc. (UAW) ............................................................... Dayton, NJ ..................... 02/18/2004 02/17/2004 
54,298 ......... Accenture c/o Dupont (Wkrs) ................................................................ Orange, TX .................... 02/18/2004 02/10/2004 
54,299 ......... H.I. Apparel Cutting, Inc. (Comp) .......................................................... Clinton, NC .................... 02/18/2004 02/13/2004 
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APPENDIX—Continued
[Petitions instituted between 02/17/2004 and 02/20/2004] 

TA–W Subject firm
(petitioners) Location Date of

institution 
Date of
petition 

54,300 ......... Hewlett Packard (Wkrs) ......................................................................... Houston, TX ................... 02/18/2004 02/12/2004 
54,301 ......... Supreme Elastic Corp. (Comp) ............................................................. Hickory, NC .................... 02/19/2004 02/18/2004 
54,302 ......... Cresent, Inc. (Comp) ............................................................................. Niota, TN ........................ 02/19/2004 01/23/2004 
54,303 ......... Duraw Mfg., Inc. (Comp) ....................................................................... McComb, MS ................. 02/19/2004 02/17/2004 
54,304 ......... FE Wood and Sons, Inc. (Comp) .......................................................... E. Baldwin, ME .............. 02/19/2004 01/28/2004 
54,305 ......... Loger Industries (Wkrs) ......................................................................... Lake City, PA ................. 02/19/2004 02/13/2004 
54,306 ......... Crowntex, Inc. (Wkrs) ............................................................................ Wrightsville, GA ............. 02/19/2004 02/10/2004 
54,307 ......... Solectron (Ca) ........................................................................................ Cypress, CA ................... 02/19/2004 02/18/2004 
54,308 ......... Invensys (Wkrs) ..................................................................................... Loves Park, IL ................ 02/19/2004 02/11/2004 
54,309 ......... Big Bear Plus #254 (Wkrs) .................................................................... Portsmouth, OH ............. 02/19/2004 02/07/2004 
54,310 ......... Intermet Havana Foundry (Wkrs) .......................................................... Havana, IL ..................... 02/19/2004 02/11/2004 
54,311 ......... Interdean Intercoms (Wkrs) ................................................................... Elmsford, NY .................. 02/19/2004 02/12/2004 
54,312 ......... Randolph Dimension Corp. (Comp) ...................................................... Randolph, NY ................ 02/19/2004 02/11/2004 
54,313 ......... Pinnacle Frames and Accents, Inc. (Comp) ......................................... Piggott, AR ..................... 02/19/2004 02/10/2004 
54,314 ......... Production Department (Comp) ............................................................. Confluence, PA .............. 02/19/2004 02/11/2004 
54,315 ......... Universal Stainless, Inc. (Wkrs) ............................................................ Pineville, NC .................. 02/19/2004 02/10/2004 
54,316 ......... Optoplast USA Inc. (Wkrs) .................................................................... Pittsburgh, PA ................ 02/20/2004 02/17/2004 
54,317 ......... Anacom Medteck (Comp.) ..................................................................... Anaheim, CA .................. 02/20/2004 02/19/2004 
54,318 ......... Sanmina-SCI (Comp.) ........................................................................... Richmond, KY ................ 02/20/2004 02/19/2004 
54,319 ......... Eighth Floor Promotions (Wkrs) ............................................................ Bloomington, MN ........... 02/20/2004 02/13/2004 
54,320 ......... Hubbell Power Systems Inc. (Wkrs) ...................................................... Leeds, AL ....................... 02/20/2004 02/16/2004 
54,321 ......... Shorewood Packaging Corp. (State) ..................................................... Clifton, NJ ...................... 02/20/2004 02/19/2004 
54,322 ......... Dielectric Communications (State) ........................................................ Raymond, ME ................ 02/20/2004 01/20/2004 

APPENDIX 
[Petitions instituted between 02/23/2004 and 02/27/2004] 

TA–W Subject firm
(petitioners) Location Date of

institution 
Date of
petition 

54,323 ......... Andover Wood (Wkrs) ........................................................................... Andover, ME .................. 02/23/2004 02/09/2004 
54,324 ......... National Lamination (Comp) .................................................................. Desplaines, IL ................ 02/23/2004 02/13/2004 
54,325 ......... SK Williams (BMP) ................................................................................ Wauwatosa, WI .............. 02/23/2004 02/18/2004 
54,326 ......... Knowles Electronics (Comp) ................................................................. Elgin, IL .......................... 02/23/2004 02/20/2004 
54,327 ......... Lucent Technologies, Inc. (Wkrs) .......................................................... Downers Grove, IL ......... 02/23/2004 02/20/2004 
54,328 ......... Lucent Technologies (NC) ..................................................................... Charlotte, NC ................. 02/23/2004 02/19/2004 
54,329 ......... Diefendorf Gear, LLC (Wkrs) ................................................................. Syracuse, NY ................. 02/23/2004 02/11/2004 
54,330 ......... Allied Holdings, Inc. (Wkrs) ................................................................... Decatur, GA ................... 02/23/2004 02/04/2004 
54,331 ......... Littelfuse, Inc. (Wkrs) ............................................................................. Centralia, IL ................... 02/23/2004 02/10/2004 
54,332 ......... Springs Industries (Comp) ..................................................................... Lyman, SC ..................... 02/23/2004 02/12/2004 
54,333 ......... Louisville Ladder Group (Comp) ........................................................... Smyrna, TN .................... 02/23/2004 02/10/2004 
54,334 ......... Simonds International Corp. (Wkrs) ...................................................... Newcomerstown, OH ..... 02/23/2004 02/13/2004 
54,335 ......... Wellman, Inc. (Comp) ............................................................................ Charlotte, NC ................. 02/23/2004 02/10/2004 
54,336 ......... Resolite (Wkrs) ...................................................................................... Zelienople, PA ............... 02/23/2004 02/20/2004 
54,337 ......... Owens Brockway (CA) .......................................................................... Antioch, CA .................... 02/23/2004 01/22/2004 
54,338 ......... Loftin Black Furniture (Comp) ............................................................... Thomasville, NC ............ 02/24/2004 02/23/2004 
54,339 ......... Active Wear, Inc. (Comp) ...................................................................... Martinsville, VA .............. 02/24/2004 02/17/2004 
54,340 ......... Norgren Division IM1 (CO) .................................................................... Littleton, CO ................... 02/24/2004 02/19/2004 
54,341 ......... Textron Fastening Systems (UAW) ....................................................... rockford, IL ..................... 02/24/2004 02/23/2004 
54,342 ......... Aluminum Foundries (Wkrs) .................................................................. Winchester, IN ............... 02/24/2004 02/18/2004 
54,343 ......... Kenneth Cole (NJ) ................................................................................. Secaucus, NJ ................. 02/24/2004 01/30/2004 
54,344 ......... Screw Machine Specialities, Inc. (Wkrs) ............................................... Grand Haven, MI ........... 02/24/2004 02/20/2004 
54,345 ......... NED Corporation (Wkrs) ........................................................................ Worchester, MA ............. 02/24/2004 02/12/2004 
54,346 ......... Meadwestvaco (ME) .............................................................................. Rangeley, ME ................ 02/24/2004 02/09/2004 
54,347 ......... Gold Star Coatings (Comp) ................................................................... Arden, NC ...................... 02/24/2004 02/11/2004 
54,348 ......... Werner Co. (Comp) ............................................................................... Anniston, AL .................. 02/24/2004 02/18/2004 
54,349 ......... Famillie Printing Co., Inc. (Wkrs) ........................................................... Spartanburg, SC ............ 02/24/2004 02/17/2004 
54,350 ......... Oracle (Wkrs) ......................................................................................... Englewood, CO .............. 02/24/2004 02/17/2004 
54,351 ......... I/N Kote and I/N Tek (Wkrs) .................................................................. New Carlisle, IN ............. 02/24/2004 02/23/2004 
54,352 ......... Presto Products (Comp) ........................................................................ Weyauwega, WI ............. 02/24/2004 02/20/2004 
54,353 ......... Gateway Sportswear (Comp) ................................................................ Confluence, PA .............. 02/25/2004 02/11/2004 
54,354 ......... Arvesta Corporation (USWA) ................................................................ Perry, OH ....................... 02/25/2004 02/17/2004 
54,355 ......... Falls Mold and Die, Inc. (Comp) ........................................................... Stow, OH ....................... 02/25/2004 02/03/2004 
54,356 ......... E–Z–EM Caribe, Inc. (Wkrs) ................................................................. San Lorenzo, PR ........... 02/25/2004 02/05/2004 
54,357 ......... Solutia d/b/a Astaris (Comp) ................................................................. Trenton, MI .................... 02/25/2004 01/26/2004 
54,358 ......... Aero-Motive (Wkrs) ................................................................................ Kalamazoo, MI ............... 02/25/2004 02/17/2004 
54,359 ......... Koo’s Mfg. (Wkrs) .................................................................................. Southgate, CA ............... 02/26/2004 02/19/2004 
54,360 ......... ITW Packaging System (IAM) ............................................................... New Britain, CT ............. 02/26/2004 02/23/2004 
54,361 ......... Kimtech (IAM) ........................................................................................ Neenah, WI .................... 02/26/2004 02/25/2004 
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APPENDIX—Continued
[Petitions instituted between 02/23/2004 and 02/27/2004] 

TA–W Subject firm
(petitioners) Location Date of

institution 
Date of
petition 

54,362 ......... Bose Corp. (Comp) ................................................................................ Blythewood, SC ............. 02/26/2004 02/24/2004 
54,363 ......... Tru-Mold Shoes, Inc. (Wkrs) ................................................................. Buffalo, NY ..................... 02/26/2004 02/20/2004 
54,364 ......... Sandlapper Fabrics (CT) ....................................................................... Danbury, CT .................. 02/26/2004 02/25/2004 
54,365 ......... Greenpoint Bank (Wkrs) ........................................................................ Lake Success, NY ......... 02/26/2004 02/18/2004 
54,366 ......... Summitville Tiles, Inc. (Comp) ............................................................... Summitville, OH ............. 02/26/2004 02/19/2004 
54,367 ......... Holophane/Acuity (Wkrs) ....................................................................... Newark, OH ................... 02/26/2004 02/19/2004 
54,368 ......... Multi-Form Inc. (Comp) .......................................................................... Bristol, CT ...................... 02/26/2004 02/18/2004 
54,369 ......... SEH America (Comp) ............................................................................ Vancouver, WA .............. 02/26/2004 01/27/2004 
54,370 ......... Parker Hosiery (Wkrs) ........................................................................... Ft. Payne, AL ................. 02/27/2004 02/09/2004 
54,371 ......... Boston Gear Colfax (Wkrs) ................................................................... Louisburg, NC ................ 02/27/2004 02/20/2004 
54,372 ......... Watts Regulator-Webster Valve Division (NH) ...................................... Franklin, NH ................... 02/27/2004 02/24/2004 
54,373 ......... Eagle Tool Company (Comp) ................................................................ Dyersville, IA .................. 02/27/2004 02/25/2004 
54,374 ......... B and B Marketing (Comp) .................................................................... Ft. Payne, AL ................. 02/27/2004 02/23/2004 
54,375 ......... International Paper (Wkrs) ..................................................................... Georgetown, SC ............ 02/27/2004 02/26/2004 
54,376 ......... Lisbon Textile Prints, Inc. (Comp) ......................................................... Jewett City, CT .............. 02/27/2004 02/05/2004 
54,377 ......... Russell Corporation (Wkrs) ................................................................... Alexandre City, AL ......... 02/27/2004 02/02/2004 
54,378 ......... Roaring and Cumberland Mfg. (Wkrs) .................................................. Sparta, TN ..................... 02/27/2004 02/24/2004 
54,379 ......... Carolina Rubber Roll (Wkrs) ................................................................. Greenville, SC ................ 02/27/2004 02/20/2004 
54,380 ......... Senior Flexonics Pathway Division (Comp) .......................................... Oak Ridge, TN ............... 02/27/2004 02/26/2004 

[FR Doc. 04–6553 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–M

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–53,537] 

Pacific Rim Log Scaling Bureau, 
Lacey, WA; Notice of Negative 
Determination on Reconsideration 

On February 13, 2004, the Department 
issued an Affirmative Determination 
Regarding Application for 
Reconsideration for the workers and 
former workers of the subject firm. The 
Department published the notice in the 
Federal Register on February 25, 2004 
(69 FR 8701). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a mis-interpretation of facts or 
of the law justified reconsideration of 
the decision. 

The TAA petition was filed on behalf 
of workers at Pacific Rim Log Scaling 
Bureau, Lacey, Washington. The 
petition was denied because the 
petitioning workers did not produce an 
article within the meaning of section 
222 of the Act and are not service 

workers whose separations were caused 
importantly by a reduced demand for 
their services from a parent firm, a firm 
otherwise related to their firm by 
ownership or a firm related by control. 

In the request for reconsideration, the 
petitioner does not refute the service 
designation but alleges that the subject 
firm is a ‘‘collective’’ consisting of 
timber companies, the workers ‘‘actually 
work for timber companies that own the 
[b]ureau’’ and the worker separations 
were caused by a reduced demand for 
services by ‘‘collective’’ members. The 
petitioner infers that the timber 
companies function as the subject firm’s 
parent company and the subject firm 
should be certified because several of 
those companies are TAA certified. 

The Department conducted an 
investigation to determine whether the 
worker separations were caused 
importantly by a reduced demand for 
their services from a parent firm, a firm 
otherwise related by ownership or a 
firm related by control. 

The investigation revealed that the 
subject firm is a corporation without a 
parent company or any affiliates. A 
board of directors, consisting of 33 
members, is elected by shareholders to 
manage the corporation. Although most 
of the subject firm’s customers are 
shareholders, no individual timber 
company can have more than one 
person on the board of directors at any 
time. Furthermore, the main purpose of 
creating the subject firm was to promote 
fair competition among the timber 
companies. Thus, there is no firm 
controlling the subject firm. 

Conclusion 

After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied.

Signed in Washington, DC, this 8th day of 
March, 2004. 
Elliott S. Kushner, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6545 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–53,673] 

S&S Distribution Center, a Subsidiary 
of Land N Sea Company, Inc., 
Roebuck, SC; Dismissal of Application 
for Reconsideration 

Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
S&S Distribution Center, a subsidiary of 
Land N Sea Company, Inc., Roebuck, 
South Carolina. The application 
contained no new substantial 
information which would bear 
importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00102 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13909Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

TA–W–53,673; S&S Distribution Center, a 
Subsidiary of Land N Sea Company, Inc. 
Roebuck, South Carolina (March 5, 2004)

Signed at Washington, DC this 15th day of 
March, 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–6544 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–52,802] 

Sappi Cloquet LLC, d/b/a Sappi Fine 
Paper North America, Cloquet, MN; 
Dismissal of Application for 
Reconsideration 

Pursuant to 29 CFR 90.18(C) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at 
Sappi Cloquet LLC, d/b/a Sappi Fine 
Paper North America, Cloquet, 
Minnesota. The application contained 
no new substantial information which 
would bear importantly on the 
Department’s determination. Therefore, 
dismissal of the application was issued.
TA–W–52,802; Sappi Cloquet LLC, d/b/a 

Sappi Fine Paper North America, 
Cloquet, Minnesota (March 5, 2004).

Signed in Washington, DC this 15th day of 
March, 2004. 
Timothy Sullivan, 
Director, Division of Trade Adjustment 
Assistance.
[FR Doc. 04–6549 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment and Training 
Administration 

[TA–W–51,848] 

WSW Company of Sharon, Inc., a 
Subsidiary of Wormser Company, 
Rebel Screeners, Inc., Sharon, TN; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on June 
30, 2003, applicable to workers of WSW 
Company of Sharon, Inc., a subsidiary of 
Wormser Co., Rebel Screeners, Inc., 

Sharon, Tennessee. The notice was 
published in the Federal Register on 
July 22, 2003 (68 FR 43373). 

At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. The 
workers produce children’s apparel and 
are not separately identifiable by 
product line. 

New findings show that there was a 
previous certification, TA-W–39,088, 
issued on December 7, 2001, for workers 
of WSW Company of Sharon, Inc., 
Sharon, Tennessee who were engaged in 
employment related to the production of 
children’s apparel. That certification 
expired December 7, 2003. To avoid an 
overlap in worker group coverage, the 
certification is being amended to change 
the impact date from May 12, 2002, to 
December 8, 2003, for workers of the 
subject firm. 

The amended notice applicable to 
TA–W–51,848 is hereby issued as 
follows:

All workers of WSW Company of Sharon, 
Inc., a subsidiary of Wormser Company, 
Rebel Screeners, Inc., Sharon, Tennessee, 
who became totally or partially separated 
from employment on or after December 8, 
2003, through June 30, 2005, are eligible to 
apply for adjustment assistance under section 
223 of the Trade Act of 1974.

Signed at Washington, DC this 6th day of 
March, 2004. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance.
[FR Doc. 04–6551 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–30–P

DEPARTMENT OF LABOR

Employment Standards Administration 

Proposed Collection; Comment 
Request

ACTION: Notice.

SUMMARY: The Department of Labor, as 
part of its continuing effort to reduce 
paperwork and respondent burden, 
conducts a preclearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and/or continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 
(PRA95) [44 U.S.C. 3506(c)(2)(A)]. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burden (time and 
financial resources) is minimized, 
collection instruments are clearly 
understood, and the impact of collection 
requirements on respondents can be 
properly assessed. Currently, the 

Employment Standards Administration 
is soliciting comments concerning the 
proposed collection: Office of Federal 
Contract Compliance Programs 
Recordkeeping and Reporting 
Requirements, Supply and Service. A 
copy of the proposed information 
collection request can be obtained by 
contacting the office listed below in the 
addresses section of this Notice.
DATES: Written comments must be 
submitted to the office listed in the 
addresses section below on or before 
May 24, 2004.
ADDRESSES: Ms. Hazel M. Bell, U.S. 
Department of Labor, 200 Constitution 
Ave., NW., Room S–3201, Washington, 
DC 20210, telephone (202) 693–0418, 
fax (202) 693–1451, E-mail 
bell.hazel@dol.gov. Please use only one 
method of transmission for comments 
(mail, fax, or E-mail).
SUPPLEMENTARY INFORMATION: 

I. Background: The Office of Federal 
Contract Compliance Programs (OFCCP) 
is responsible for the administration of 
three equal opportunity programs 
prohibiting employment discrimination 
and requiring affirmative action. The 
OFCCP administers Executive Order 
11246, as amended; Section 503 of the 
Rehabilitation Act of 1973, as amended; 
and the affirmative action provisions of 
the Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974, as amended 
(VEVRAA), 38 U.S.C. 4212. The 
regulations implementing the Executive 
Order program are found at 41 CFR 
Parts 60–1, 60–2, 60–3, 60–4, 60–20, 60–
30, 60–40, and 60–50. The regulations 
implementing Section 503 are published 
at 41 CFR part 60–741. The regulations 
implementing VEVRAA are found at 41 
CFR Part 60–250. The regulations 
require contractors to develop and 
maintain Affirmative Action Programs 
(AAP). OFCCP reviews these AAPs 
through its compliance evaluation 
process. The Supply and Service 
Scheduling Letter provides the 
contractor notice of its selection for a 
compliance evaluation and requests the 
submission of its Affirmative Action 
Programs and supporting 
documentation. The supporting 
documentation includes compensation 
data (Itemized Listing question number 
11). OFCCP uses the Item 11 data purely 
to determine whether OFCCP should 
investigate a contractor’s compensation 
practices further, as a means of targeting 
and allocating the agency’s investigative 
resources. OFCCP is not using Item 11 
data to make any kind of determination 
of whether a violation has occurred. 
OFCCP only determines that a violation 
has occurred based on careful 
investigation of a contractor’s 
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compensation practices, which would 
require examination of much more 
detailed compensation and personnel 
data. With respect to assessing whether 
the contractor has engaged in systemic 
discrimination (i.e., pattern or practice 
discrimination under a disparate 
treatment and/or disparate impact 
theory), OFCCP conducts multiple 
regression analyses and/or examines 
cohorts to assess whether there is a 
pattern of compensation disparities. In 
assessing whether to make a finding of 
systemic compensation discrimination, 
OFCCP looks not only at statistically-
significant compensation disparities, 
but also at evidence of how the 
statistical pattern of pay disparities 
affects individual employees within the 
contractor’s workplace, and other 
anecdotal evidence. OFCCP has found 
this approach effective in determining 
whether systemic compensation 
discrimination exists, convincing a 
contractor to conciliate based on 
OFCCP’s findings, and creating a 
credible threat of enforcement litigation. 

In light of this limited use of the Item 
11 data, OFCCP concludes that the data, 
while clearly not sufficient to make a 
determination of a violation, is and has 
been effective in allowing OFCCP to 
allocate the agency’s investigative 
resources. OFCCP’s Division of Program 
Operations (DPO) conducted an internal 
study of compliance reviews closed at 
the desk audit stage. The DPO study 
found that indicators obtained from 
review of the Item 11 data were 
sufficient to target OFCCP’s resources 
on cases in which additional data was 
required. The DPO study also found that 
OFCCP’s review of the additional data 
in many cases warranted OFCCP’s 
determination that an on-site review 
was unnecessary. For example, before 
deciding to pursue further investigation 
during an evaluation, OFCCP asked for 
more data in just over 50% of the cases. 
However, in a significant number of 
cases, nearly 50%, OFCCP determined 
that further review of compensation 
data was unwarranted based only on the 
Item 11 submission. OFCCP asked for 
more compensation data only if an 
examination of the Item 11 data 
indicated a potential problem that could 
be assessed through analysis of further 
data.

In addition to the internal DPO study, 
OFCCP developed and sent out a 
Compensation Questionnaire in 
response to the Office of Management 
and Budget’s (OMB) previous Terms of 
Clearance. These Compensation 
Questionnaires were sent to Supply and 
Service contractors scheduled for 
compliance evaluations between July 
and September 2003. The Compensation 

Questionnaire solicited information 
about the burden hours associated with 
submitting compensation data to OFCCP 
during the initial desk audit stage of a 
compliance review. The Compensation 
Questionnaires were voluntary, and 
contractors were afforded 60 days to 
complete the questionnaire. 

On October 31, 2003, OFCCP 
requested and received a 3-month 
extension from OMB on its Supply and 
Service authorization to allow for 
continued submission of the 
questionnaires and for OFCCP to 
analyze the responses. While OFCCP 
sent out 1,977 questionnaires, the 
agency received only 99 responses and 
4 letters of non-response, for a response 
rate of approximately 5%, a somewhat 
disappointing result. Nonetheless, 
OFCCP’s attempt to solicit comments 
directly from covered contractors 
obtained the following information:

1. On average, contractors took 28.35 
staff hours to prepare and submit 
information to OFCCP in response to the 
Supply and Service Scheduling Letter. 

2. Of those 28.35 staff hours, on 
average, contractors took 5.23 staff 
hours to submit compensation 
information to OFCCP. 

3. 94.94% of respondents who stated 
a preference, preferred to submit 
compensation information as part of the 
desk audit rather than as part of the on-
site review. 

4. 86.46% of respondents maintain 
compensation data in electronic format; 
while 29.17% of respondents maintain 
compensation data manually (some 
contractors indicated both forms of data 
maintenance).

OFCCP has revised its burden hour 
estimates based on the comments 
received from the compensation 
questionnaire. 

II. Review Focus: The Department of 
Labor is particularly interested in 
comments which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Enhance the quality, utility and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 

technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

III. Current Actions: OFCCP seeks a 
three-year extension to the approval of 
the Supply and Service Scheduling 
Letter. There is no change in the 
substance or method of collection since 
the last OMB approval. OFCCP has 
revised the burden hour estimates 
associated with the Supply and Service 
Scheduling letter based on the 
responses to the Compensation 
Questionnaire. 

Type of Review: Extension. 
Agency: Employment Standards 

Administration. 
Title: OFCCP Recordkeeping and 

Reporting Requirements, Supply and 
Service—Scheduling Letter. 

OMB Number: 1215–0072. 
Affected Public: Business or other for-

profit, Not-for-profit institutions. 
Total Annual responses: 6,092 (FY03 

data). 
Frequency: Annually. 
Average Time per response: 28.35 

hours. 
Estimated Total Burden Hours: 

172,708. 
Total Burden Cost (capital/startup): 

$0. 
Total Burden Cost (operating/

maintenance): $60,798. 
Comments submitted in response to 

this notice will be summarized and/or 
included in the request for Office of 
Management and Budget approval of the 
information collection request; they will 
also become a matter of public record.

Dated: March 18, 2004. 
Bruce Bohanon, 
Chief, Branch of Management Review and 
Internal Control, Division of Financial 
Management, Office of Management, 
Administration and Planning, Employment 
Standards Administration.
[FR Doc. 04–6552 Filed 3–23–04; 8:45 am] 
BILLING CODE 4510–CM–P

NATIONAL MEDIATION BOARD

Notice of Proposed Information 
Collection Requests

AGENCY: National Mediation Board.
SUMMARY: The Chief Information Officer, 
Finance and Administration 
Department, invites comments on the 
proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1995.
DATES: Interested persons are invited to 
submit comments on or before May 26, 
2004.
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
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1995 (U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Chief 
Information Officer, Finance and 
Administration Department, publishes 
that notice containing proposed 
information collection requests prior to 
submission of these requests to OMB. 
Each proposed information collection 
contains the following: (1) Type of 
review requested, e.g. new, revision 
extension, existing or reinstatement; (2) 
Title; (3) Summary of the collection; (4) 
Description of the need for, and 
proposed use of, the information; (5) 
Respondents and frequency of 
collection; and (6) Reporting and/or 
Record keeping burden. OMB invites 
public comment. 

Currently, the National Mediation 
Board is soliciting comments 
concerning the new collection of 
information in the form of an 
Application for Alternative Dispute 
Resolution (ADR) Services and is 
interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the agency; (2) will this 
information be processed and used in a 
timely manner; (3) is the estimate of 
burden accurate; (4) how might the 
agency enhance the quality, utility, and 
clarity of the information to be 
collected; and (5) how might the agency 
minimize the burden of this collection 
on the respondents, including through 
the use of information technology.

June D.W. King, 
Chief Information Officer, Finance and 
Administration Department, National 
Mediation Board.

A. Application for ADR Services 

Type of Review: New Collection. 
Title: Application for ADR Services. 
Frequency: On occasion. 
Affected Public: Union Officials and 

Officials of Railroads and Airlines. 
Reporting and Recordkeeping Hour 

Burden:
Responses: Estimate about 45 

annually. 
Burden Hours: 9. 

Abstract: The Railway Labor Act, 45 
U.S.C., 151 a. General Purposes, 
provides that the purposes of the Act are 

(1) to avoid any interruption to 
commerce or to the operation of any 
carrier engaged therein. * * * (4) to 
provide for the prompt and orderly 
settlement of all disputes concerning 
rates of pay, rules, or working 
conditions, and (5) to provide for the 
prompt and orderly settlement of all 
disputes growing out of grievances or 
out of the interpretation or application 
of agreements concerning rates of pay, 
rules, or working conditions. 

In fulfilling its role to administer the 
Act, the National Mediation Board offers 
the parties to disputes mediation and 
arbitration services. On a voluntary 
basis, training programs in Alternative 
Dispute Resolution (ADR) and 
facilitation services are also available. 
These ADR programs are designed to 
enhance the bargaining and grievance 
handling skill level of the disputants 
and to assist the parties in the resolution 
of disputes. The impact of these ADR 
programs is that mediation and 
arbitration can be avoided entirely or 
the scope and number of issues brought 
to mediation or arbitration is 
significantly reduced. 

This collection is necessary to 
confirm the voluntary participation of 
the parties in the ADR process. The 
information provided by the parties is 
used by the NMB to schedule the parties 
for ADR training and facilitation. Based 
on a recent survey of those who 
participated in the NMB’s ADR 
Programs, 94.6% said they were 
satisfied with the ADR Programs and 
said they recommend the program for 
all negotiators. Collecting the brief 
information on the Application for ADR 
Services form allows the parties to 
voluntarily engage the services of the 
NMB in the orderly settlement of all 
disputes and fulfill the purposes of the 
Act. 

Requests for copies of the proposed 
information collection request may be 
requested by sending an email to 
leach@nmb.gov or should be addressed 
to Grace Ann Leach, Sr. Project 
Manager, National Mediation Board, 
1301 K Street NW., Suite 250 E, 
Washington, DC 20005, or faxed to 202–
692–5081. Please specify the complete 
title of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be directed to June D.W. King, 
Chief Information Officer, National 
Mediation Board, 1301 K Street NW., 
Suite 250 East, Washington DC 20005, 
or at 202–692–5010 or via email address 
king@nmb.gov. Individuals who use a 
telecommunications device for the deaf 
(TDD/TDY) may call the Federal 

Information Relay Service (FIRS) at 1–
800–877–8339.

[FR Doc. 04–6574 Filed 3–23–04; 8:45 am] 
BILLING CODE 7550–01–P

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on the Medical 
Uses of Isotopes; Renewal Notice

AGENCY: U.S. Nuclear Regulatory 
Commission.
ACTION: This notice is to announce the 
renewal of the Advisory Committee on 
the Medical Uses of Isotopes (ACMUI) 
for a period of two years. 

SUPPLEMENTARY INFORMATION: The U.S. 
Nuclear Regulatory Commission (NRC) 
has determined that the renewal of the 
charter for the Advisory Committee on 
the Medical Uses of Isotopes for the two 
year period commencing on March 18, 
2004 is in the public interest, in 
connection with duties imposed on the 
Commission by law. This action is being 
taken in accordance with the Federal 
Advisory Committee Act, after 
consultation with the Committee 
Management Secretariat, General 
Services Administration. 

The purpose of the ACMUI is to 
provide advice to NRC on policy and 
technical issues that arise in regulating 
the medical use of byproduct material 
for diagnosis and therapy. 
Responsibilities include providing 
guidance and comments on current and 
proposed NRC regulations and 
regulatory guidance concerning medical 
use; evaluating certain non-routine uses 
of byproduct material for medical use; 
and evaluating training and experience 
of proposed authorized users. The 
members are involved in preliminary 
discussions of major issues in 
determining the need for changes in 
NRC policy and regulation to ensure the 
continued safe use of byproduct 
material. Each member provides 
technical assistance in his/her specific 
area(s) of expertise, particularly with 
respect to emerging technologies. 
Members also provide guidance as to 
NRC’s role in relation to the 
responsibilities of other Federal 
agencies as well as of various 
professional organizations and boards. 

Members of this Committee have 
demonstrated professional 
qualifications and expertise in both 
scientific and non-scientific disciplines 
including nuclear medicine; nuclear 
cardiology; radiation therapy; medical 
physics; radiopharmacy; State medical 
regulation; patient’s rights and care; 
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health care administration; medical 
research; medical dosimetry, and Food 
and Drug Administration regulation.
FOR FURTHER INFORMATION CONTACT: 
Angela Williamson, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; Telephone (301) 
415–5030.

Dated: March 18, 2004. 
Andrew L. Bates, 
Federal Advisory Committee, Management 
Officer.
[FR Doc. 04–6522 Filed 3–22–04; 8:45 am] 
BILLING CODE 7590–01–P

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Meeting Notice 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards (ACRS) will hold a meeting 
on April 15–17, 2004, 11545 Rockville 
Pike, Rockville, Maryland. The date of 
this meeting was previously published 
in the Federal Register on Monday, 
November 21, 2003 (68 FR 65743). 

Thursday, April 15, 2004, Conference 
Room T–2B3, Two White Flint North, 
Rockville, Maryland 

8:30 a.m.–8:35 a.m.: Opening 
Remarks by the ACRS Chairman 
(Open)—The ACRS Chairman will make 
opening remarks regarding the conduct 
of the meeting. 

8:35 a.m.–10 a.m.: Action Plan for 
Implementing the Phased Approach for 
Improving PRA Quality (Open)—The 
Committee will hear presentations by 
and hold discussions with 
representatives of the NRC staff 
regarding the staff’s proposed action 
plan for implementing the phased 
approach for improving PRA quality. 

10:15 a.m.–12:30 p.m.: SECY–04–
0037, ‘‘Issues Related to Proposed 
Rulemaking to Risk-Inform 
Requirements Related to Large Break 
LOCA Break Size and Plans for 
Rulemaking on LOCA with Coincident 
Loss-of-Offsite Power’’ (Open)—The 
Committee will hear presentations by 
and hold discussions with 
representatives of the NRC staff 
regarding SECY–04–0037. 

1:30 p.m.–3:30 p.m.: Options and 
Recommendations for Functional 
Performance Requirements and Criteria 
for the Containments of Non-LWRs 
(Open)—The Committee will hear 
presentations by and hold discussions 
with representatives of the NRC staff 

regarding proposed options and 
recommendations for functional 
performance requirements and criteria 
for the containments of non-light water 
reactors (LWRs). 

3:45 p.m.–4:45 p.m.: Criteria for 
Evaluating the Effectiveness (Quality) of 
the NRC Research Programs (Open)—
The Committee will discuss the final 
criteria for use by the ACRS in 
evaluating the effectiveness (quality) of 
the NRC research programs. 

5 p.m.–6:30 p.m.: Preparation of 
ACRS Reports (Open)—The Committee 
will discuss proposed ACRS reports on 
matters considered during this meeting 
as well as proposed reports on 
Resolution of Certain Items Identified by 
the ACRS in NUREG–1740 Related to 
Differing Professional Opinion on Steam 
Generator Tube Integrity, and on 
Divergence in Regulatory Requirements 
Between U.S. and Several Other 
Countries. 

Friday, April 16, 2004, Conference 
Room T–2B3, Two White Flint North, 
Rockville, Maryland 

8:30 a.m.–8:35 a.m.: Opening 
Remarks by the ACRS Chairman 
(Open)—The ACRS Chairman will make 
opening remarks regarding the conduct 
of the meeting. 

8:35 a.m.–10 a.m.: License Renewal 
Application for the R.E. Ginna Nuclear 
Power Plant (Open)—The Committee 
will hear presentations by and hold 
discussions with representatives of the 
NRC staff and Rochester Gas and 
Electric Company regarding the license 
renewal application for the R.E. Ginna 
Nuclear Power Plant and the associated 
final Safety Evaluation Report prepared 
by the NRC staff. 

10:15 a.m.–12 noon: Proposed Generic 
Communication Regarding Pressurizer 
Dissimilar Metal Weld Cracking Issues 
(Open)—The Committee will hear 
presentations by and hold discussions 
with representatives of the NRC staff 
regarding the proposed NRC generic 
communication related to pressurizer 
dissimilar metal weld cracking issues. 

1:15 p.m.–1:30 p.m.: Subcommittee 
Report on the Interim Review of the 
License Renewal Application for the 
Dresden and Quad Cities Nuclear Power 
Plants (Open)—The Committee will 
hear a report by and hold discussions 
with the Chairman of the ACRS 
Subcommittee on Plant License 
Renewal regarding the Subcommittee’s 
review of the license renewal 
application for the Dresden and Quad 
Cities Nuclear Power Plants and the 
associated initial Safety Evaluation 
Report prepared by the NRC staff. 

1:30 p.m.–1:45 p.m.: Subcommittee 
Report on Digital I&C System Matters 

(Open)—The Committee will hear a 
report by and hold discussions with the 
Chairman of the ACRS Subcommittee 
on Plant Operations regarding the 
Subcommittee’s review of the digital 
instrumentation and control (I&C) 
system matters. 

1:45 p.m.–2:30 p.m.: Future ACRS 
Activities/Report of the Planning and 
Procedures Subcommittee (Open)—The 
Committee will discuss the 
recommendations of the Planning and 
Procedures Subcommittee regarding 
items proposed for consideration by the 
full Committee during future meetings. 
Also, it will hear a report of the 
Planning and Procedures Subcommittee 
on matters related to the conduct of 
ACRS business, including anticipated 
workload and member assignments. 

2:30 p.m.–2:45 p.m.: Reconciliation of 
ACRS Comments and 
Recommendations (Open)—The 
Committee will discuss the responses 
from the NRC Executive Director for 
Operations (EDO) to comments and 
recommendations included in recent 
ACRS reports and letters. The EDO 
responses are expected to be made 
available to the Committee prior to the 
meeting. 

3 p.m.–4:30 p.m.: Preparation for 
Meeting with the NRC Commissioners 
(Open)—The Committee will discuss 
proposed topics for meeting with the 
NRC Commissioners, which is 
scheduled to be held between 1:30 and 
3:30 p.m. on Thursday, May 6, 2004. 

4:45 p.m.–7 p.m.: Preparation of 
ACRS Reports (Open)—The Committee 
will discuss proposed ACRS reports.

Saturday, April 17, 2004, Conference 
Room T–2B3, Two White Flint North, 
Rockville, Maryland 

8:30 a.m.–12:30 p.m.: Preparation of 
ACRS Reports (Open)—The Committee 
will discuss proposed ACRS reports. 

12:30 p.m.–1 p.m.: Miscellaneous 
(Open)—The Committee will discuss 
matters related to the conduct of 
Committee activities and matters and 
specific issues that were not completed 
during previous meetings, as time and 
availability of information permit. 

Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 16, 2003 (68 FR 59644). In 
accordance with those procedures, oral 
or written views may be presented by 
members of the public, including 
representatives of the nuclear industry. 
Electronic recordings will be permitted 
only during the open portions of the 
meeting. Persons desiring to make oral 
statements should notify the Cognizant 
ACRS staff named below five days 
before the meeting, if possible, so that 
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appropriate arrangements can be made 
to allow necessary time during the 
meeting for such statements. Use of still, 
motion picture, and television cameras 
during the meeting may be limited to 
selected portions of the meeting as 
determined by the Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by contacting the Cognizant ACRS staff 
prior to the meeting. In view of the 
possibility that the schedule for ACRS 
meetings may be adjusted by the 
Chairman as necessary to facilitate the 
conduct of the meeting, persons 
planning to attend should check with 
the Cognizant ACRS staff if such 
rescheduling would result in major 
inconvenience. 

Further information regarding topics 
to be discussed, whether the meeting 
has been canceled or rescheduled, as 
well as the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by contacting 
Mr. Sam Duraiswamy, Cognizant ACRS 
staff (301–415–7364), between 7:30 a.m. 
and 4:15 p.m., ET. 

ACRS meeting agenda, meeting 
transcripts, and letter reports are 
available through the NRC Public 
Document Room at pdr@nrc.gov, or by 
calling the PDR at 1–800–397–4209, or 
from the Publicly Available Records 
System (PARS) component of NRC’s 
document system (ADAMS) which is 
accessible from the NRC Web site at 
http://www.nrc.gov/reading-rm/
adams.html or http://www.nrc.gov/
reading-rm/doc-collections/ (ACRS & 
ACNW Mtg schedules/agendas). 

Videoteleconferencing service is 
available for observing open sessions of 
ACRS meetings. Those wishing to use 
this service for observing ACRS 
meetings should contact Mr. Theron 
Brown, ACRS Audio Visual Technician 
(301–415–8066), between 7:30 a.m. and 
3:45 p.m., ET, at least 10 days before the 
meeting to ensure the availability of this 
service. Individuals or organizations 
requesting this service will be 
responsible for telephone line charges 
and for providing the equipment and 
facilities that they use to establish the 
videoteleconferencing link. The 
availability of videoteleconferencing 
services is not guaranteed.

Dated: March 18, 2004. 

Andrew L. Bates, 
Advisory Committee Management Officer.
[FR Doc. 04–6523 Filed 3–23–04; 8:45 am] 

BILLING CODE 7590–01–P

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards Joint Meeting of the ACRS 
Subcommittees on Reliability and 
Probabilistic Risk Assessment and on 
Plant Operations; Notice of Meeting 

The ACRS Subcommittees on 
Reliability and Probabilistic Risk 
Assessment and on Plant Operations 
will hold a joint meeting on April 14, 
2004, Room T–2B3, 11545 Rockville 
Pike, Rockville, Maryland. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, April 14, 2004—8:30 a.m. 
Until 11:30 a.m. 

The Subcommittees will discuss the 
results of the pilot program on the 
Mitigating Systems Performance 
Indicator (MSPI). The Subcommittees 
will hear presentations by and hold 
discussions with representatives of the 
NRC staff and other interested persons 
regarding this matter. The 
Subcommittees will gather information, 
analyze relevant issues and facts, and 
formulate proposed positions and 
actions, as appropriate, for deliberation 
by the full Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Ms. Maggalean Weston 
(telephone: 301–415–3151) five days 
prior to the meeting, if possible, so that 
appropriate arrangements can be made. 
Electronic recordings will be permitted. 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
8 a.m. and 5:30 p.m. (e.t.). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda.

Dated: March 17, 2004. 

Maggalean W. Weston, 
Acting Associate Director for Technical 
Support, ACRS/ACNW.
[FR Doc. E4–659 Filed 3–23–04; 8:45 am] 

BILLING CODE 7590–01–P

OFFICE OF PERSONNEL 
MANAGEMENT 

Submission for OMB Review; 
Comment Request for Reclearance of 
a Revised Information Collection: RI 
92–19

AGENCY: Office of Personnel 
Management.

ACTION: Notice.

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104–13, May 22, 1995), this notice 
announces that the Office of Personnel 
Management (OPM) has submitted to 
the Office of Management and Budget 
(OMB) a request for reclearance of a 
revised information collection. RI 92–
19, Application for Deferred or 
Postponed Retirement: Federal 
Employees’ Retirement System (FERS), 
is used by separated employees to apply 
for either a deferred or a postponed 
FERS annuity benefit. 

Approximately 1,539 forms are 
completed annually. The form takes 
approximately 60 minutes to complete. 
The annual estimated burden is 1,539 
hours. 

For copies of this proposal, contact 
Mary Beth Smith-Toomey on (202) 606–
8358, FAX (202) 418–3251 or via e-mail 
to mbtoomy@opm.gov. Please include a 
mailing address with your request.

DATES: Comments on the proposal 
should be received on or before April 
23, 2004.

ADDRESSES: Send or deliver comments 
to—Ronald W. Melton, Chief, 
Operations Support Group, Retirement 
Services Program, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 3349, Washington, DC 
20415–3540, and Joseph Lackey, OPM 
Desk Officer, Office of Information & 
Regulatory Affairs, Office of 
Management & Budget, New Executive 
Office Building, NW., Room 10235, 
Washington, DC 20503. 

For Information Regarding 
Administrative Coordination—Contact: 
Cyrus S. Benson, Team Leader, 
Publications Team, Support Group, 
(202) 606–0623.

Office of Personnel Management. 

Kay Coles James, 
Director.
[FR Doc. 04–6520 Filed 3–23–04; 8:45 am] 

BILLING CODE 6325–38–P
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SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Collection; Comment 
Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549

Extension: Rule 19d–3; SEC File No. 270–
245; OMB Control No. 3235–0204

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) is soliciting comments 
on the collection of information 
summarized below. The Commission 
plans to submit this existing collection 
of information to the Office of 
Management and Budget for extension 
and approval. 

Rule 19d–3 under the Securities 
Exchange Act of 1934 (the ‘‘Exchange 
Act’’), prescribes the form and content 
of applications to the Commission by 
persons desiring stays of final 
disciplinary sanctions and summary 
action of self-regulatory organizations 
(‘‘SROs’’) for which the Commission is 
the appropriate regulatory agency. The 
Commission uses the information 
provided in the application filed 
pursuant to Rule 19d–3 to review final 
actions taken by SROs including: (1) 
Disciplinary sanctions; (2) denials of 
membership, participation or 
association; and (3) prohibitions on or 
limitations of access to SRO services. 

It is estimated that approximately 15 
respondents will utilize this application 
procedure annually, with a total burden 
of 270 hours, for all respondents to 
complete all submissions. This figure is 
based upon past submissions. The staff 
estimates that the average number of 
hours necessary to comply with the 
requirements of Rule 19d–3 is 18 hours. 
The average cost per hour, to complete 
each submission, is approximately $101. 
Therefore, the total cost of compliance 
for all respondents is $27,270. (15 
submissions × 18 hours × $101 per 
hour). 

Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on respondents, including 

through the use of automated collection 
techniques or other forms of information 
technology. Consideration will be given 
to comments and suggestions submitted 
in writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/CIO, Office 
of Information Technology, Securities 
and Exchange Commission, 450 5th 
Street, NW., Washington, DC 20549.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6507 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Collection; Comment 
Request

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.
Extension: Rule 19h–1; SEC File No. 270–

0247; OMB Control No. 3235–0259.
Notice is hereby given that pursuant 

to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) is soliciting comments 
on the collection of information 
summarized below. The Commission 
plans to submit this existing collection 
of information to the Office of 
Management and Budget for extension 
and approval. 

Rule 19h–1 under the Securities 
Exchange Act of 1934 (the ‘‘Exchange 
Act’’) prescribes the form and content of 
notices and applications by self-
regulatory organizations (‘‘SROs’’) 
regarding proposed admissions to, or 
continuances in, membership, 
participation or association with a 
member of any person subject to a 
statutory disqualification. 

The Commission uses the information 
provided in the submissions filed 
pursuant to Rule 19h–1 to review 
decisions of SROs to permit the entry 
into or continuance in the securities 
business of persons who have 
committed serious misconduct. The 
filings submitted pursuant to the Rule 
also permit inclusion of an application 
to the Commission for consent to 
associate with a member of an SRO 
notwithstanding a Commission order 
barring such association. 

The Commission reviews filings made 
pursuant to the Rule to ascertain 
whether it is in the public interest to 

permit the employment in the securities 
business of persons subject to statutory 
disqualification. The filings contain 
information that is essential to the staff’s 
review and ultimate determination on 
whether an association or employment 
is in the public interest and consistent 
with investor protection. 

It is estimated that approximately 5 
respondents will make submissions 
pursuant to this rule annually, with a 
total burden of 200 hours, based upon 
past submissions. The staff estimates 
that the average number of hours 
necessary to complete a submission 
pursuant to Rule 19h–1 is 8 hours. The 
average cost per hour for completion of 
a submission is approximately $101. 
Therefore, the total cost of compliance 
for the respondents is $20,200. (25 
responses × 8 hours per response × $101 
per hour). 

Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted in 
writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Office of 
Information Technology, Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC 20549.

Dated: March 16, 2004. 

J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6508 Filed 3–23–04; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Collection; Comment 
Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.
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Extension: Rule 19d–1; SEC File No. 270–
242; OMB Control No. 3235–0206.

Notice is hereby given that, pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) is soliciting comments 
on the collection of information 
summarized below. The Commission 
plans to submit this existing collection 
of information to the Office of 
Management and Budget (‘‘OMB’’) for 
extension and approval. 

Rule 19d–1 (‘‘Rule’’) under the 
Securities Exchange Act of 1934 (the 
‘‘Exchange Act’’), prescribes the form 
and content of notices to be filed with 
the Commission by self-regulatory 
organizations (‘‘SROs’’) for which the 
Commission is the appropriate 
regulatory agency concerning the 
following final SRO actions: (1) 
Disciplinary sanctions (including 
summary suspensions); (2) denials of 
membership, participation or 
association with a member; and (3) 
prohibitions or limitations on access to 
SRO services. 

The Rule enables the Commission to 
obtain reports from the SROs containing 
information regarding SRO 
determinations to discipline members or 
associated persons of members, deny 
membership or participation or 
association with a member, and similar 
adjudicated findings. The Rule requires 
that such actions be promptly reported 
to the Commission. The Rule also 
requires that the reports and notices 
supply sufficient information regarding 
the background, factual basis and issues 
involved in the proceeding to enable the 
Commission (1) to determine whether 
the matter should be called up for 
review on the Commission’s own 
motion and (2) to ascertain generally 
whether the SRO has adequately carried 
out its responsibilities under the 
Exchange Act. 

It is estimated that 10 respondents 
will utilize this application procedure 
annually, with a total burden of 1,175 
hours, based upon past submissions. 
This figure is based on 10 respondents, 
spending approximately 117.5 hours 
each. Each respondent submitted 
approximately 235 responses. The staff 
estimates that the average number of 
hours necessary to comply with the 
requirements of Rule 19d–1 for each 
submission is 0.5 hours. The average 
cost per hour, per each submission is 
approximately $101. Therefore, the total 
cost of compliance for all the 
respondents is $118,675. (10 
respondents × 235 responses per 
respondent × .5 hrs per response × $101 
per hour). 

Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology. Consideration will be given 
to comments and suggestions submitted 
in writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/CIO, Office 
of Information Technology, Securities 
and Exchange Commission, 450 5th 
Street, NW., Washington, DC 20549.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6509 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.

Extension: Rule 87, SEC File No. 270–474, 
OMB Control No. 3235–0552.

Notice is hereby given that, pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501, et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) has submitted to the 
Office of Management and Budget 
(‘‘OMB’’) a request for an extension of 
the previously approved collection of 
information discussed below. 

Information relevant to Rule 87 (17 
CFR 250.87) under the Public Utility 
Holding Company Act of 1935 (15 
U.S.C. 79a et seq.) (‘‘Act’’) is required to 
be reported under Item 8 of Form U5–
S. Item 8 of Form U5–S requires 
reporting of any recurring goods and 
service transactions in excess of 
$100,000 provided by an electric or gas 
utility to any associate company under 
Rule 87(a)(3). Item 8 of Form U5–S also 
requires reporting of any goods and 
service transactions in excess of 
$100,000 by any non-utility subsidiary 
to any associate company under Rule 

87(b)(1). It is estimated that the total 
number of respondents is 200. The 
average number of responses per 
respondent is 1 response annually. The 
burden of responding is accounted for 
primarily through Form U5–S. To 
account for administrative time, the 
Commission estimates that the total 
annual reporting burden under rule 87 
is 1 hour per respondent. 

These estimates of average burden 
hours are made solely for the purposes 
of the Paperwork Reduction Act and are 
not derived from a comprehensive or 
even a representative survey or study of 
the costs of SEC rules and forms. There 
is no requirement to keep the 
information in the forms confidential 
because it is public information. An 
agency may not conduct or sponsor, and 
a person is not required to respond to 
a collection of information unless it 
displays a currently valid control 
number. 

Please direct general comments 
regarding the above information to the 
following persons: (i) Desk officer for 
the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 10102, 
New Executive Office Building, 
Washington, DC 20503 or send an email 
to: David_Rostker@omb.eop.gov; and (ii) 
R. Corey Booth, Director/Chief 
Information Officer, Office of 
Information Technology, Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, DC 20549. Comments 
must be submitted to OMB within 30 
days of this notice.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6510 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–U

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Collection; Comment 
Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.

Extension: Rule 23c–3, SEC File No. 270–
373, OMB Control No. 3235–0422;

Form N–23c–3, SEC File No. 270–373, 
OMB Control No. 3235–0422.

Notice is hereby given that, pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 350l et seq.), the Securities
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1 Form N–23c–3 requires the fund to state its 
registration number, its full name and address, the 
date of the accompanying shareholder notification, 
and the type of offer being made (periodic, 
discretionary, or both).

2 Rule 24b–3 under the Investment Company Act 
[17 CFR 270.24b–3], however, would generally 
exempt the fund from that requirement when the 
materials are filed instead with the National 
Association of Securities Dealers (‘‘NASD’’), as 
nearly always occurs under NASD procedures, 
which apply to the underwriter of every fund.

and Exchange Commission (the 
‘‘Commission’’) is soliciting comments 
on the collections of information 
summarized below. The Commission 
plans to submit these existing 
collections of information to the Office 
of Management and Budget (‘‘OMB’’) for 
extension and approval. 

Rule 23c–3 under the Investment 
Company Act of 1940 [17 CFR 270.23c–
3] is entitled: ‘‘Repurchase of Securities 
of Closed-End Companies.’’ The rule 
permits certain closed-end investment 
companies (‘‘closed-end funds’’ or 
‘‘funds’’) periodically to offer to 
repurchase from shareholders a limited 
number of shares at net asset value. The 
rule includes several reporting and 
recordkeeping requirements. The fund 
must send shareholders a notification 
that contains specified information each 
time the fund makes a repurchase offer 
(on a quarterly, semi-annual, or annual 
basis, or for certain funds, on a 
discretionary basis not more often than 
every two years). The fund also must 
file copies of the shareholder 
notification with the Commission 
(electronically through the 
Commission’s Electronic Data 
Gathering, Analysis and Retrieval 
System (‘‘EDGAR’’)) attached to Form 
N–23c–3 [17 CFR 274.221], a cover 
sheet that provides limited information 
about the fund and the type of offer the 
fund is making.1 The fund must 
describe in its annual report to 
shareholders the fund’s policy 
concerning repurchase offers and the 
results of any repurchase offers made 
during the reporting period. The fund’s 
board of directors must adopt written 
procedures designed to ensure that the 
fund’s investment portfolio is 
sufficiently liquid to meet its repurchase 
obligations and other obligations under 
the rule. The board periodically must 
review the composition of the fund’s 
portfolio and change the liquidity 
procedures as necessary. The fund also 
must file copies of advertisements and 
other sales literature with the 
Commission as if it were an open-end 
investment company subject to section 
24 of the Investment Company Act [15 
U.S.C. 80a–24] and the rules that 
implement section 24.2

The requirement that the fund send a 
notification to shareholders of each offer 
is intended to ensure that a fund 
provides material information to 
shareholders about the terms of each 
offer, which may differ from previous 
offers on such matters as the maximum 
amount of shares to be repurchased (the 
maximum repurchase amount may 
range from 5% to 25% of outstanding 
shares). The requirement that copies be 
sent to the Commission is intended to 
enable the Commission to monitor the 
fund’s compliance with the notification 
requirement. The requirement that the 
shareholder notification be attached to 
Form N–23c–3 is intended to ensure 
that the fund provides basic information 
necessary for the Commission to process 
the notification and to monitor the 
fund’s use of repurchase offers. The 
requirement that the fund describe its 
current policy on repurchase offers and 
the results of recent offers in the annual 
shareholder report is intended to 
provide shareholders current 
information about the fund’s repurchase 
policies and its recent experience. The 
requirement that the board approve and 
review written procedures designed to 
maintain portfolio liquidity is intended 
to ensure that the fund has enough cash 
or liquid securities to meet its 
repurchase obligations, and that written 
procedures are available for review by 
shareholders and examination by the 
Commission. The requirement that the 
fund file advertisements and sales 
literature as if it were an open-end 
investment company is intended to 
facilitate the review of these materials 
by the Commission or the NASD to 
prevent incomplete, inaccurate, or 
misleading disclosure about the special 
characteristics of a closed-end fund that 
makes periodic repurchase offers. 

Complying with the collection of 
information requirements of the rule is 
mandatory only for those funds that rely 
on the rule in order to repurchase shares 
of the fund. The information provided 
to the Commission on Form N–23c–3 
will not be kept confidential. 

Written comments are invited on: (a) 
Whether the collections of information 
are necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information has practical utility; (b) the 
accuracy of the Commission’s estimate 
of the burdens of the collections of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burdens of the collections 
of information on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology. Consideration 

will be given to comments and 
suggestions submitted in writing within 
60 days of this publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Office of 
Information Technology, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6511 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–U

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.

Extension: Rule 11Aa3–2, SEC File No. 270–
439, OMB Control No. 3235–0500.

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) has submitted to the 
Office of Management and Budget a 
request for extension of the previously 
approved collection of information 
discussed below. 

Rule 11Aa3–2 provides that self-
regulatory organizations (SROs) may, 
acting jointly, file a national market 
system plan or may propose an 
amendment to an effective national 
market system plan by submitting the 
text of the plan or amendment to the 
Secretary of the Commission, together 
with a statement of the purpose of such 
plan or amendment and, to the extent 
applicable, the documents and 
information required by paragraphs 
(b)(4) and (5) of Rule 11Aa3–2. 

The collection of information is 
designed to permit the Commission to 
achieve its statutory directive to 
facilitate the development of a national 
market system. The information is used 
to determine if a national market system 
plan, or an amendment thereto, should 
be approved and implemented. 

The respondents to the collection of 
information are self-regulatory 
organizations (as defined by the Act), 
including national securities exchanges 
and national securities associations. 

Ten respondents file an average total 
of thirteen responses per year, which 
corresponds to an estimated annual 
response burden of 433 hours. 
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Compliance with Rule 11Aa3–2 is 
required to obtain or retain the benefits 
provided to those SROs who, acting 
jointly, shall sponsor a national market 
system plan. Information received in 
response to Rule 11Aa3–2 shall not be 
kept confidential; the information 
collected is public information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid 
control number. 

Written comments regarding the 
above information should be directed to 
the following persons: (a) Desk Officer 
for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 10102, 
New Executive Office Building, 
Washington, DC 20503 or send an email 
to: David_Rostker@omb.eop.gov; and (b) 
R. Corey Booth, Director/Chief 
Information Officer, Office of 
Information Technology, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549. Comments 
must be submitted to the Office of 
Management and Budget within 30 days 
of this notice.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6512 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–U

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.

Extension: Rule 55, SEC File No. 270–376, 
OMB Control No. 3235–0430.

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(‘‘Commission’’) has submitted to the 
Office of Management and Budget a 
request for extension of the previously 
approved collection of information 
discussed below. 

Under rule 55 of the Act, a filing must 
be under section 33(c)(1) of the Act for 
a ‘‘safe harbor’’ for acquisitions of 
foreign utility companies by registered 
holding companies. The filing is made 
only for foreign utility companies that 
meet specific criteria. The 11 annual 
responses together will incur 

approximately 39,710 burden hours to 
comply with these requirements. 

The estimate of average burden hours 
is made solely for the purposes of the 
Paperwork Reduction Act. The estimate 
is not derived from a comprehensive or 
even a representative survey or study of 
the costs of Commission rules and 
forms. 

The Commission needs this 
information to determine if the 
registered holding companies and their 
subsidiaries (and, in certain instances, 
exempt holding companies) are in 
compliance with the Public Utility 
Holding Company Act of 1935. There is 
no requirement to keep the information 
confidential because it is public 
information. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid control number. 

Please direct general comments 
regarding the above information should 
be directed to the following persons: (i) 
Desk Officer for the Securities and 
Exchange Commission, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 10102, New Executive Office 
Building, Washington, DC 20503 or 
send an email to: 
David_Rostker@omb.eop.gov; and (ii) R. 
Corey Booth, Director/Chief Information 
Officer, Office of Information 
Technology, Securities and Exchange 
Commission, 450 5th Street, NW., 
Washington, DC 20549. Comments must 
be submitted to OMB within 30 days of 
this notice.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6513 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–U

SECURITIES AND EXCHANGE 
COMMISSION 

Submission for OMB Review; 
Comment Request 

Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549.
Extension: Form U–1—SEC File No. 270–128, 

OMB Control No. 3235–0125.

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(‘‘Commission’’) has submitted to the 
Office of Management and Budget a 
request for extension of the previously 

approved collection of information 
discussed below. 

Under rule 20(c) of the Act, Form U–
1 must be used by any person filing or 
amending an application or declaration 
under sections 6(b), 7, 9(c)(3), 10, 12(b), 
(c), (d), or (f) of the Act. The form must 
also be used for filings under any rule 
under other sections of the Act or which 
a form is not prescribed. The 111 annual 
responses together incur about 24,753 
burden hours to comply with these 
requirements. 

The estimate of average burden hours 
is made solely for the purposes of the 
even a representative survey or study of 
the costs of Commission rules and 
forms. 

The Commission needs this 
information to determine if the 
registered holding companies and their 
subsidiaries (and, in certain instances, 
exempt holding companies) are in 
compliance with the Public Utility 
Holding Company Act of 1935. There is 
no requirement to keep the information 
confidential because it is public 
information. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid control number. 

Please direct general comments 
regarding the above information should 
be directed to the following persons: (i) 
Desk Officer for the Securities and 
Exchange Commission, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 10102, New Executive Office 
Building, Washington, DC 20503 or 
send an email to: 
David_Rostker@omb.eop.gov; and (ii) R. 
Corey Booth, Director/Chief Information 
Officer, Office of Information 
Technology, Securities and Exchange 
Commission, 450 5th Street, NW, 
Washington, DC 20549. Comments must 
be submitted to OMB within 30 days of 
this notice.

Dated: March 16, 2004. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6589 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 
[Release No. 34–49444; File No. PCAOB–
2003–11] 

Public Company Accounting Oversight 
Board; Notice of Filing of Proposed 
Technical Amendments to Interim 
Standards Rules 

March 18, 2004. 
Pursuant to section 107(b) of the 

Sarbanes-Oxley Act of 2002 (the ‘‘Act’’),

VerDate jul<14>2003 17:15 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00111 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13918 Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

notice is hereby given that on December 
23, 2003, the Public Company 
Accounting Oversight Board (the 
‘‘Board’’ or the ‘‘PCAOB’’) filed with the 
Securities and Exchange Commission 
(the ‘‘Commission’’) the proposed rule 
amendments described in Items I and II 
below, which items have been prepared 
by the Board. The Commission is 
publishing this notice to solicit 
comments on the proposed amendments 
from interested persons. 

I. Board’s Statement of the Terms of 
Substance of the Proposed Rule 
Changes 

On December 17, 2003, the Board 
adopted technical amendments to 
interim standards rules. The portions of 
the rules that the Board has amended 
are set out below. Proposed new 
language is in italics; proposed 
deletions are in [brackets]. 

Text of the Proposed Rule Changes 

Rules of the Board

* * * * *

Section 3. Professional Standards 

Part 1—General Requirements

* * * * *
Rule 3200T. Interim Auditing Standards

In connection with the preparation or 
issuance of any audit report, a registered 
public accounting firm, and its 
associated persons, shall comply with 
generally accepted auditing standards, 
as described in the AICPA Auditing 
Standards Board’s Statement of 
Auditing Standards No. 95, as in 
existence on April 16, 2003 
(Codification of Statements on Auditing 
Standards, AU § 150 (AICPA 2002)), to 
the extent not superseded or amended 
by the Board.
* * * * *
Rule 3300T. Interim Attestation 

Standards
In connection with an engagement (i) 

described in the AICPA’s Auditing 
Standards Board’s Statement on 
Standards for Attestation Engagements 
No. 10 (Codification of Statements on 
Auditing Standards, AT § 101.01 
(AICPA 2002)) and (ii) related to the 
preparation or issuance of audit reports 
for issuers, a registered public 
accounting firm, and its associated 
persons, shall comply with the AICPA 
Auditing Standards Board’s Statements 
on Standards for Attestation 
Engagements, and related 
interpretations and Statements of 
Position, as in existence on April 16, 
2003, to the extent not superseded or 
amended by the Board.
* * * * *

Rule 3400T. Interim Quality Control 
Standards
A registered public accounting firm, 

and its associated persons, shall comply 
with quality control standards, as 
described in— 

(a) the AICPA’s Auditing Standards 
Board’s Statements on Quality Control 
Standards, as in existence on April 16, 
2003 (AICPA Professional Standards, 
QC §§ 20–40 (AICPA 2002)), to the 
extent not superseded or amended by 
the Board; and 

(b) the AICPA SEC Practice Section’s 
Requirements of Membership (d), 
(f)(first sentence), (l), (m), (n)(1) and (o), 
as in existence on April 16, 2003 
(AICPA SEC Practice Section Manual 
§ 1000.08(d), (f), (j), (m), (n)(1) and (o)), 
to the extent not superseded or 
amended by the Board.
* * * * *
Rule 3500T. Interim Ethics Standards

In connection with the preparation or 
issuance of any audit report, a registered 
public accounting firm, and its 
associated persons, shall comply with 
ethics standards, as described in the 
AICPA’s Code of Professional Conduct 
Rule 102, and interpretations and 
rulings thereunder, as in existence on 
April 16, 2003 (AICPA Professional 
Standards, ET §§ 102 and 191 (AICPA 
2002)), to the extent not superseded or 
amended by the Board.
* * * * *
Rule 3600T. Interim Independence 

Standards
In connection with the preparation or 

issuance of any audit report, a registered 
public accounting firm, and its 
associated persons, shall comply with 
independence standards— 

(a) [(1)] as described in the AICPA’s 
Code of Professional Conduct Rule 101, 
and interpretations and rulings 
thereunder, as in existence on April 16, 
2003 (AICPA Professional Standards, ET 
§§ 101 and 191 (AICPA 2002)), to the 
extent not superseded or amended by 
the Board; and 

(b) [(2)] Standards Nos. 1, 2, and 3, 
and Interpretations 99–1, 00–1, and 00–
2, of the Independence Standards Board, 
to the extent not superseded or 
amended by the Board.
* * * * *

II. Board’s Statement of the Purpose of, 
and Statutory Basis for, the Proposed 
Rule Changes 

In its filing with the Commission, the 
Board included statements concerning 
the purpose of, and basis for, the 
proposed rule and discussed any 
comments it received on the proposed 
rule. The text of these statements may 
be examined at the places specified in 

Item IV below. The Board has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Board’s Statement of the Purpose of, 
and Statutory Basis for, the Proposed 
Rule Changes 

(a) Purpose 
On April 16, 2003, the Board adopted 

on an initial, transitional basis five 
temporary rules that refer to existing 
professional standards of auditing, 
attestation, quality control, ethics, and 
independence (known collectively as 
interim standards). These rules were 
approved by the Securities and 
Exchange Commission on April 25, 
2003. (See SEC Rel. No. 33–8222). This 
proposal reflects that when the Board 
adopts a new auditing and related 
professional practice standard that 
addresses a subject matter also 
addressed in the interim standards, the 
affected portion of the interim standards 
will be superseded or amended. 
Therefore, the Board has approved 
adding the phrase ‘‘to the extent not 
superseded or amended by the Board’’ 
to each of the interim standards (PCAOB 
Rules 3200T, 3300T, 3400T, 3500T, and 
3600T). In addition, the Board adopted 
a technical amendment to Rule 3600T, 
revising the numbering of the 
paragraphs from ‘‘(1)’’ and ‘‘(2)’’ to ‘‘(a)’’ 
and ‘‘(b)’’. 

(b) Statutory Basis 
The statutory basis for the proposed 

rule is Title I of the Act. 

B. Board’s Statement on Burden on 
Competition 

The Board does not believe that the 
proposed rule will result in any burden 
on competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Act. The proposed rule 
reflects that when the Board adopts a 
new auditing and related professional 
practice standard that addresses a 
subject matter that also is addressed in 
the interim standards, then the affected 
portion of the interim standards will be 
superseded or amended. 

C. Board’s Statement on Comments on 
the Proposed Rule Changes Received 
From Members, Participants or Others 

The Board released the proposed rule 
for public comment in PCAOB Release 
No. 2003–022 (November 12, 2003). A 
copy of PCAOB Release No. 2003–022 
and the comment letters received in 
response to the PCAOB’s request for 
comment are available on the PCAOB’s 
Web site at http://www.pcaobus.org. 
The Board received six written 
comments. Most of the commenters 
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1 15 U.S.C 78s(b)(1).
2 Securities Exchange Act Release No. 49024 (Jan. 

6, 2004), 69 FR 2025.

3 15 U.S.C. 78f(b)(5).
4 15 U.S.C. 78f(b)(5).
5 17 CFR 200.30–3(a)(12).

explicitly indicated support for the 
technical amendments to the interim 
standards rules, and none indicated 
opposition to the technical 
amendments. Thus, the Board made no 
modifications to this proposed rule. 

In addition, many commenters 
requested that the Board identify how 
proposed, as well as final, standards 
affect the existing interim standards. 
While it may not always be practicable 
to identify exactly which portions of 
existing standards have been 
superseded or amended by new Board 
standards, the Board recognizes the 
need to provide auditors with as much 
guidance and clarity as possible. As 
future standards are adopted or 
amended, the Board intends to identify, 
to the greatest extent possible, those 
interim standards that are amended or 
superseded by standards issued by the 
Board. 

III. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Board consents the 
Commission will: 

(a) by order approve such proposed 
rule changes; or 

(b) institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
changes are consistent with the Act. 
Comments may be submitted 
electronically or by paper. Electronic 
comments may be submitted by: (1) 
electronic form on the SEC Web site 
(http://www.sec.gov) or (2) e-mail to 
rule-comments@sec.gov. Mail paper 
comments in triplicate to Jonathan G. 
Katz, Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW, 
Washington, DC 20549–0609. All 
submissions should refer to File No. 
PCAOB–2003–11; this file number 
should be included on the subject line 
if e-mail is used. To help us process and 
review your comments more efficiently, 
please use only one method. The 
Commission will post all comments on 
the Commission’s Internet Web site 
(http://www.sec.gov). Comments are also 
available for public inspection and 
copying in the Commission’s Public 

Reference Room, 450 Fifth Street, NW, 
Washington, DC 20549. We do not edit 
personal identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All comments should 
be submitted on or before April 14, 
2004.

By the Commission. 
J. Lynn Taylor, 
Assistant Secretary.
[FR Doc. 04–6591 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49438; File No. SR–AMEX–
2003–78] 

Self-Regulatory Organizations; 
American Stock Exchange LLC; Order 
Approving a Proposed Rule Change 
Relating To Resolving Uncompared 
Options Transactions 

March 17, 2004. 
On August 27, 2003, the American 

Stock Exchange LLC (‘‘Amex’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) a 
proposed rule change pursuant to 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’).1 Notice 
of the proposal was published in the 
Federal Register on January 13, 2004.2 
No comment letters were received. For 
the reasons discussed below, the 
Commission is approving the proposed 
rule change.

I. Description 
Amex will amend Rule 970 

(Comparison of Option Transactions 
Excluded From Clearance) to reflect 
new procedures for resolving 
uncompared transactions in its Intra-
Day Comparison System for Options 
(‘‘IDCO’’). The new IDCO format will 
now be consistent with Amex Rule 731, 
which governs the process for resolving 
uncompared equity transactions and the 
use of the Intra-Day Comparison System 
for Equities (‘‘IDCE’’). Specifically, 
members must now reconcile their 
uncompared options transactions 
through Amex’s electronic on-line 
comparison system and will no longer 
use or manually sign paper Rejected 
Options Transaction Notices. Each 
member will be responsible for 
reviewing its uncompared transactions 
displayed on the system terminal and 
make any necessary modifications to the 
data according to Amex guidelines. All 

uncompared transactions that remain 
uncompared in the system must be 
resolved no later than such time as 
Amex shall from time to time 
determines. For clarity and consistency, 
Amex will preserve the former Rule 970 
language in the new Commentary to 
Rule 970. 

II. Discussion 

Section 6(b)(5) of the Act 3 requires, 
among other things, that the rules of a 
national securities exchange be 
designed to remove the impediments to 
and perfect the mechanism of a national 
market system. The Commission finds 
that Amex’s proposed rule change is 
consistent with this obligation because 
the new IDCO procedures, by utilizing 
current data processing and 
communications technology, will 
automate and should accelerate the 
reconciliation process for uncompared 
options transactions. In turn, this 
should reduce the risks and 
inefficiencies inherent in the use of 
paper documents in the post-trade 
processing of options transactions.

III. Conclusion 

On the basis of the foregoing, the 
Commission finds that the proposal is 
consistent with the requirements of the 
Act and in particular with the 
requirements of section 6(b)(5) of the 
Act 4 and the rules and regulations 
thereunder.

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change (File No. SR–
AMEX–2003–78) be, and hereby is, 
approved.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.5

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6590 Filed 3–23–04; 8:45 am] 

BILLING CODE 8010–01–P
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1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 15 U.S.C. 78s(b)(3)(A).
4 17 CFR 240.19b–4(f)(1).
5 See Letter from William C. Love, Jr., Associate 

General Counsel, Amex, to Nancy J. Sanow, 
Assistant Director, Division of Market Regulation, 
Commission, dated March 9, 2004 (‘‘Amendment 
No. 1’’). Amendment No. 1 replaced the original 
proposed rule change in its entirety.

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49440; File No. SR–Amex–
2004–07] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of a Proposed Rule Change and 
Amendment No. 1 Thereto by the 
American Stock Exchange LLC 
Relating to ITS Trade-Throughs and 
Locked Markets 

March 17, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on January 
21, 2004, the American Stock Exchange 
LLC (‘‘Amex’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Exchange filed the proposal 
pursuant to section 19(b)(3)(A) of the 
Act,3 and Rule 19b–4(f)(1) 4 thereunder, 
which renders the proposal effective 
upon filing with the Commission. On 
March 10, 2004, the Amex submitted 
Amendment No. 1 to the proposed rule 
change.5 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
Amex Rule 236 (‘‘Trade Through Rule’’), 
which incorporates certain provisions of 
the Intermarket Trading System (‘‘ITS’’) 
Plan. Specifically, the Exchange seeks to 
add Commentary .01 to expressly 
recognize a long-standing interpretation 
of Amex Rule 236 that certain 
executions will not be considered trade-
throughs if an ITS commitment to trade 
is sent contemporaneously with the 
execution to another market center to 
fully satisfy the other market’s quote. In 
addition, the Exchange seeks to add 
Commentary .02 to expressly recognize 
another long-standing interpretation of 
Amex Rule 236 that certain quote 
disseminations will not be considered to 
have caused a locked market if an ITS 

commitment to trade is sent 
contemporaneously with the quote 
dissemination to another market center 
to fully satisfy the other market’s quote. 
A complaint in either of these 
circumstances is not valid, even if the 
commitment cancels or expires, and 
even if there is more stock behind the 
quote in the other market. 

The text of the proposed rule change 
is below. Proposed new language is in 
italics.
* * * * *

Trade Through Rule 

Rule 236. (a) Definitions 
(1) An ‘‘Exchange trade-through’’, as 

that term is used in this Rule, occurs 
whenever a member on the Exchange 
initiates the purchase on the Exchange 
of a security traded through ITS (an 
‘‘ITS Security’’) at a price which is 
higher than the price at which the 
security is being offered (or initiates the 
sale on the Exchange of such a security 
at a price which is lower than the price 
at which the security is being bid for) at 
the time of the purchase (or sale) in 
another ITS participating market center 
as reflected by the offer (bid) then being 
displayed on the Exchange from such 
other market center. The member 
described in the foregoing sentence is 
referred to in this Rule as the ‘‘member 
who initiated an Exchange trade-
through’’. 

(2) A ‘‘third participating market 
center trade-through’’, as that term is 
used in this Rule, occurs whenever a 
member on the Exchange initiates the 
purchase of an ITS Security by sending 
a commitment to trade through the 
System and such commitment results in 
an execution at a price which is higher 
than the price at which the security is 
being offered (or initiates the sale of 
such a security by sending a 
commitment to trade through the 
System and such commitment results in 
an execution at a price which is lower 
than the price at which the security is 
being bid for) at the time of the purchase 
(or sale) in another ITS participating 
market center as reflected by the offer 
(bid) then being displayed on the 
Exchange from such other market 
center. The member described in the 
foregoing sentence is referred to in this 
Rule as the ‘‘member who initiated a 
third participating market center trade-
through’’. 

(3) A ‘‘trade-through’’, as that term is 
used in this Rule, means either an 
Exchange trade-through or a third 
participating market center trade-
through. 

(4) A ‘‘locked market’’, as that term is 
used in this Rule, occurs whenever the 

Exchange disseminates a bid (offer) for 
an ITS Security at a price that equals or 
exceeds (is less than) the price of the 
offer (bid) for the security then being 
displayed from another ITS 
participating market center (the ‘‘locked 
offer (bid)’’). This Rule refers to the bid 
(offer) that causes the locked market as 
the ‘‘locking bid (offer)’’. 

(5) through (6) No Change
* * * * *

Commentary 

.01 The terms ‘‘Exchange trade-
through’’ and ‘‘third participating 
market center trade-through’’ do not 
include the situation where a member 
who initiates the purchase (sale) of an 
ITS Security, at a price which is higher 
(lower) than the price at which the 
security is being offered (bid) in another 
ITS participating market, sends 
contemporaneously through ITS to such 
ITS participating market a commitment 
to trade at such offer (bid) price or better 
and for at least the number of shares 
displayed with that market center’s 
better-priced offer (bid). A trade-through 
complaint sent in these circumstances is 
not valid, even if the commitment sent 
in satisfaction cancels or expires, and 
even if there is more stock behind the 
quote in the other market. 

.02 The term ‘‘locked market’’ does 
not include the situation where a 
member responsible for the 
dissemination of a bid (offer) for an ITS 
Security, at a price that equals or 
exceeds (is less than) the price of the 
offer (bid) for the security then being 
displayed from another ITS 
participating market, sends 
contemporaneously through ITS to such 
ITS participating market a commitment 
to trade at such offer (bid) price or better 
and for at least the number of shares 
displayed with that market center’s offer 
(bid). A locked market complaint sent in 
these circumstances is not valid, even if 
the commitment sent in satisfaction 
cancels or expires, and even if there is 
more stock behind the quote in the other 
market.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 

VerDate jul<14>2003 15:54 Mar 23, 2004 Jkt 203001 PO 00000 Frm 00114 Fmt 4703 Sfmt 4703 E:\FR\FM\24MRN1.SGM 24MRN1



13921Federal Register / Vol. 69, No. 57 / Wednesday, March 24, 2004 / Notices 

6 15 U.S.C. 78(f)(b).
7 15 U.S.C. 78f(b)(5).

8 15 U.S.C. 78s(b)(3)(A).
9 17 CFR 240.19b–4(f)(1).
10 For purposes of calculating the 60-day 

abrogation period, the Commission considers the 
period to have commenced on March 10, 2004, the 
date Amendment No. 1 was filed by the Amex.

forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements.

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to codify two 
long-standing interpretations of the 
Trade Through Rule. Commentary .01 
codifies an interpretation relating to 
trade-throughs and Commentary .02 
codifies an interpretation relating to 
locked markets. 

The basic concept of the Trade 
Through Rule is that superior priced 
quotations in a security displayed from 
other Participant markets should be 
protected/satisfied if, in another 
Participant market, an execution in the 
security occurs at an inferior price (a 
trade-through). One of the remedies the 
Trade Through Rule provides is that, 
upon a valid complaint of a trade-
through, a commitment to trade, at the 
price and for the number of shares in 
the disseminated quotation, must be 
sent to the other Participant market to 
fully satisfy such quotation. The 
interpretation in Commentary .01 being 
filed herewith has long recognized that 
superior quotations are fully protected/
satisfied if an ITS commitment is sent to 
trade with a bid/offer that would 
otherwise appear to have been traded 
through. That is, a trade will not be 
considered a trade-through if an ITS 
commitment is sent contemporaneously 
from the Participant executing the trade 
for the purpose of being executed 
against the better-priced displayed bid 
or offer. A complaint is not valid even 
if a commitment cancels or expires or 
there is more stock behind the away 
quote. Furthermore, the interpretation 
recognizes the impracticality of having 
to wait for the other market to revise its 
quotation as a result of trading with a 
satisfying commitment before trading 
activity may occur in other markets. 

The basic concept of the locked 
markets section of the Trade Through 
Rule is that an offer (bid) in a security 
displayed from other Participant 
markets should be protected/satisfied if, 
in another Participant market, a bid 
(offer) is disseminated at a price that 
equals or exceeds (is less than) the first 
quote, thereby causing a locked market. 
One of the remedies that the Trade 
Through Rule provides is that, upon a 
valid complaint of a quotation that is 
causing a locked market and is not 
immediately adjusted by the member 
responsible for the locking quotation, a 
commitment to trade, at the price and 

for the number of shares in the 
disseminated quotation, must be sent to 
the other Participant market to fully 
satisfy such quotation. The 
interpretation in Commentary .02 being 
filed herewith has long recognized that 
quotations are fully protected/satisfied 
if an ITS commitment is sent to trade 
with a bid/offer that would satisfy the 
quotation that would otherwise be 
deemed to be locked. That is, a trade 
will not be considered to have caused a 
locked market if an ITS commitment is 
sent contemporaneously from the 
Participant whose quotation would 
otherwise be deemed to have caused a 
locked market for the purpose of being 
executed against the quotation that 
would otherwise be deemed to be 
locked. A complaint is not valid even if 
a commitment cancels or expires or 
there is more stock behind the away 
quote. Furthermore, the interpretation 
recognizes the impracticality of having 
to wait for the other market to revise its 
quotation as a result of trading with a 
satisfying commitment before trading 
activity may occur in other markets. 

2. Statutory Basis 

The Amex believes the proposal is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder that are applicable to a 
national securities exchange, and, in 
particular, with the requirements of 
section 6(b) of the Act.6 Specifically, the 
Amex believes the proposal is 
consistent with section 6(b)(5) of the 
Act,7 in that it is designed to promote 
just and equitable principles of trade, to 
remove impediments to, and to perfect 
the mechanism of, a free and open 
market and a national market system, 
and, in general, to protect investors and 
the public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will result in 
any burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change constitutes a stated policy, 
practice or interpretation with respect to 

the meaning, administration, or 
enforcement of an existing rule, it has 
become effective pursuant to section 
19(b)(3)(A) of the Act 8 and Rule 19b–
4(f)(1) thereunder.9 At any time within 
60 days of the filing of the proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.10

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street, NW., Washington, DC 20549–
0609. Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR–Amex–2004–07. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Amex. All 
submissions should refer to the File No. 
SR–Amex–2004–07 and should be 
submitted by April 14, 2004.
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11 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.

3 Under the Act, ‘‘the term ‘facility’ when used 
with respect to an exchange includes its premises, 
tangible or intangible property whether on the 
premises or not, any right to the use of such 
premises or property or any service thereof for the 
purpose of effecting or reporting a transaction to an 
exchange (including, among other things, any 
system of communication to or from the exchange, 
by ticker or otherwise, maintained by or with the 
consent of the exchange), and any right of the 
exchange to the use of any property or service.’’ See 
15 U.S.C. 78c(a)(2).

4 15 U.S.C. 78f(b)(1).
5 15 U.S.C. 78f(b)(3).
6 15 U.S.C. 78f(b)(5).

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.11

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6594 Filed 3–23–04; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49434; File No. SR–BSE–
2004–10] 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Boston Stock Exchange, Inc. 
Relating to the Amendment of its 
Constitution to Permit the Separation 
of the Chairman and Chief Executive 
Officer Positions 

March 17, 2004. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 2, 
2004 the Boston Stock Exchange, Inc. 
(‘‘BSE’’ or ‘‘Exchange’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by BSE. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange seeks to amend its 
Constitution to permit the separation of 
the Chairman and Chief Executive 
Officer roles. The proposed rule change 
is attached as Exhibit A hereto. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, BSE 
included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. BSE has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The BSE proposes to amend its 

Constitution to permit the separation of 
the Chairman and Chief Executive 
Officer functions. The separation would 
not be mandatory, but would be an 
option to be utilized by the Exchange’s 
Board of Governors (the ‘‘Board’’) as 
deemed necessary and/or prudent to 
enhance the governance of the 
Exchange. The separation would also 
allow for the disconnection and 
independence of the Exchange’s 
regulatory function from the exchange’s 
marketplace function. 

The BSE is not proposing this 
constitutional change due to any 
internal issues arising from its current 
governance structure. Rather, the 
Exchange is seeking to be proactive in 
concert with changes occurring in the 
control mechanisms of other market 
centers, particularly the New York Stock 
Exchange (‘‘NYSE’’). For that reason, the 
BSE is seeking effectiveness of the 
changes proposed by its next Board 
meeting in April 2004. However, the 
BSE, as a regional exchange, does not 
propose all of the changes recently 
enacted by the NYSE, primarily due to 
the fact that the BSE’s size alone would 
make such a governance structure 
unwieldy and unworkable. The changes 
the Exchange proposes, though, do seek 
to achieve the same overall result of the 
separation of the Exchange’s regulatory 
and marketplace functions, as 
warranted. 

Moreover, in order to maintain 
flexibility in its primary governing 
document, the Exchange is purposefully 
not constitutionally mandating the 
separation of the Chairman and Chief 
Executive Officer roles, but is providing 
for their separation in the event that the 
Board determines such a separation to 
be practical, in light of current internal 
or external events. Presently, the 
Chairman has determined, and the 
Board has concurred, that it is desirous 
of more flexibility within the 
Exchange’s Constitution so that it will 
be able to separate the Chairman and 
Chief Executive Officer roles. 

As envisioned, the separation of the 
Chairman and Chief Executive Officer of 
the Exchange would provide for the 
independence of the BSE’s regulatory 
function from any potentially 
inappropriate linkage with the 
marketplace function. Yet, the 
regulatory function would retain 
sufficient proximity to the marketplace 
to assure the market sensitivity that is 

fundamental to effective regulation. If 
the Chairman and Chief Executive 
Officer of the Exchange are not the same 
person, then the present intention is 
that the Chairman, as an executive 
officer of the Exchange, would (1) 
preside over all meetings of the Board; 
(2) be responsible to the Board for the 
management of the BSE’s regulatory 
affairs; (3) be responsible for the 
oversight of all exchange facilities,3 
subsidiaries, or other legal entities to 
which the Exchange is a party; and, (4) 
act as Board liaison to the Exchange’s 
Chief Executive Officer and 
management. The Chief Executive 
Officer, according to present intention, 
would (1) be responsible for the 
management and administration of the 
affairs of the Exchange’s marketplace 
functions; (2) not participate in 
executive sessions of the Board; and, (3) 
be subject to the authority of the Board.

The Exchange believes that the 
proposed governance architecture 
provides the best model for the BSE. It 
will permit the BSE, as a relatively 
small exchange, to resolve and manage 
conflicts of interest inherent in self-
regulation while maintaining the 
marketplace proximity requisite for 
optimizing regulatory intervention in 
market mechanisms. Moreover, it will 
allow the Exchange to remain flexible in 
regard to its governance structure if and 
when future events may require a 
response.

2. Statutory Basis 

The statutory basis for the proposed 
rule change is the requirement under 
section 6(b)(1) of the Act 4 that an 
exchange be organized and have the 
capacity to be able to carry out the 
purposes of the Act, the requirement 
under section 6(b)(3) of the Act 5 that the 
rules of an exchange assure a fair 
representation of its members in the 
selection of its directors and 
administration of its affairs, and the 
requirement under section 6(b)(5) of the 
Act 6 to have rules that are designed to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
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7 17 CFR 200.30–3(a)(12).

regulating securities transactions, to 
remove impediments to perfect the 
mechanism of a free and open market 
and a national market system and, in 
general, to protect investors and the 
public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will result in 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549–0609. 
Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR–BSE–2004–10. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 

proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the BSE. 

All submissions should refer to file 
number SR–BSE–2004–10 and should 
be submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.7

Margaret H. McFarland, 
Deputy Secretary.

EXHIBIT A 

The text of the proposed rule change 
appears below. Proposed new language is in 
italics. Proposed deletions are in [brackets]. 

Boston Stock Exchange, Inc. 

Constitution 

Article I 
no change 

Article II 
Secs. 1–2—no change 
Sec. 3. 

General Powers 
The Board of Governors shall be vested 

with all powers necessary for the government 
of the Exchange, the regulation of business, 
the administration of the regulatory functions 
of the Exchange and the business conduct of 
its members, allied members, member firms 
and member corporations and the promotion 
of the welfare, objects and purposes of the 
Exchange. In the exercise of its powers it may 
adopt such rules, issue such orders and 
directions, and make such decisions, as it 
may deem appropriate. 
Sec. 4–no change. 
Sec. 5. 

Procedural Powers 

The Board of Governors shall determine 
the manner and form by which its 
proceedings shall be conducted. It shall 
designate committees and vote on whether to 
approve the appointments by the Chairman 
of members thereof, except with respect to 
the Nominating Committee, and it shall have 
original and supervisory jurisdiction over all 
matters referred to any such committees 
except the Nominating Committee. It shall 
appoint a Chairman for such term as the 
Board may fix and shall delegate, in addition 
to the powers expressly granted to him by 
this Constitution, such of its powers as it 
shall from time to time determine in order 
that the Chairman may [act as the Chief 
Executive Officer of the Exchange] carry out 
his duties as specified by the Board to, 
among other things, effectively oversee the 
regulatory affairs of the Exchange. It shall 
make rules with respect to the matters within 

its authority and may prescribe penalties for 
the violation of such rules, of any orders, 
directions or decisions of the Board, or of any 
provision of this Constitution where no 
penalty is otherwise specified. 
Secs. 6–12 ‘‘no change 

Article III 
Sec. 1. 

Chairman—[Vice Chairman] Chief Executive 
Officer 

The Chairman of the Board of Governors 
[shall] may be the Chief Executive Officer of 
the Exchange, responsible to the Board for 
the management of its business affairs. The 
Chairman shall be appointed by the Board of 
Governors to serve at its pleasure and for 
such compensation as it may from time to 
time fix. The Board may, in its discretion, 
appoint a separate Chief Executive Officer of 
the Exchange. If the Board appoints a 
separate Chief Executive Officer, the 
Chairman shall also be an executive officer 
of the Exchange. The Chairman and Chief 
Executive Officer, whether the same or 
separate persons, shall have such duties and 
authority as shall be delegated to them by the 
Board from time to time, as the Board 
determines. If the Chairman is not the Chief 
Executive Officer, he shall act as liaison 
officer between the Board and the Chief 
Executive Officer. [The Chairman shall not 
engage in any other business during his 
incumbency except with the approval of the 
Board. The Chairman shall, with the Vice 
Chairman, subject to the approval of the 
Board, appoint the members of and fill 
vacancies in all committees of the Exchange, 
except the Nominating Committee. The 
Chairman shall be a member, ex officio, of all 
committees of the Exchange except the 
Nominating Committee and the Audit 
Committee. On any appeal to the Board of 
Governors or any committee from a decision 
of the Chairman, the Chairman shall not 
participate in the appeal proceedings except 
as required by the Board or any such 
committee.] 

The Chairman shall be the presiding officer 
of the Board of Governors, and shall preside 
at meetings of the Exchange. The Chairman 
[shall have such other duties or authority as 
may be delegated to him by the Board of 
Governors and] shall have the power to 
appoint, dismiss, and fix the compensation of 
all officers (except the Chief Executive Officer 
and Vice Chairman) and employees of the 
Exchange. 

The Chairman shall not engage in any 
other business during his incumbency except 
with the approval of the Board. The 
Chairman shall, with the Vice Chairman, 
subject to the approval of the Board, appoint 
the members of and fill vacancies in all 
committees of the Exchange, except the 
Nominating Committee. The Chairman shall 
be a member, ex officio, of all committees of 
the Exchange except the Nominating 
Committee and the Audit Committee. On any 
appeal to the Board of Governors or any 
committee from a decision of the Chairman, 
the Chairman shall not participate in the 
appeal proceedings except as required by the 
Board or any such committee. 

The Chairman of the Board after taking 
office shall not be a member of the Exchange 
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1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 See Letter from Kathleen Boege, Associate 

General Counsel, CHX, to Nancy Sanow, Assistant 
Director, Division of Market Regulation, 
Commission, dated January 28, 2004 (‘‘Amendment 
No. 1’’). Amendment No. 1 replaces and supersedes 
the CHX’s original 19b–4 filing in its entirety.

4 Under the current version of CHX Article XX, 
Rule 37(a)(3), all agency limit orders must be filled 
at the limit price when one of three conditions 
occurs: (i) when the bid or offer in the primary 
market has been exhausted, CHX agency limit 
orders are executed at the limit price up to the 
volume of subsequent prints in the primary market; 
(ii) when there is a price penetration in the primary 
market, agency limit orders that have resided in the 
CHX specialist’s book for up to 15 seconds must be 
executed at the limit price; and (iii) when the issue 
is trading at the limit price on the primary market, 
CHX agency limit orders must be executed at the 
limit price unless it can be demonstrated that such 
orders would not have been executed at the limit 
price (or the broker and specialist agree to a specific 
volume-related or other criteria for requiring a fill).

5 See Second Restatement of Plan Submitted to 
the Securities and Exchange Commission Pursuant 
to Rule 11A3–1 Under the Securities Exchange Act 
of 1934, as amended and restated (the ‘‘CTA Plan’’), 
at Section XI(a)(ii).

or a partner, officer, voting stockholder, or 
person associated with a member 
organization of the Exchange, or a broker or 
dealer, and if the Chairman holds such a 
position prior to the appointment, the 
Chairman shall terminate such position 
under conditions approved by the Board of 
Governors.

[FR Doc. 04–6596 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49437; File No. SR–CHX–
2003–24] 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change and 
Amendment No. 1 Thereto by the 
Chicago Stock Exchange, Incorporated 
Relating to the Definition of Primary 
Market 

March 17, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on August 
14, 2003, the Chicago Stock Exchange, 
Incorporated (‘‘CHX’’ or ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
On January 29, 2004, the Exchange 
amended the proposed rule change.3 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
CHX Article XX, Rule 37(a)(3)(a), which 
governs execution of resting limit orders 
based on certain conditions in the 
primary market. Specifically, the 
proposed rule change would permit the 
Exchange’s Rules Subcommittee to 
designate the primary market in each 
listed issue for purposes of determining 
limit order execution guarantees to be 
offered on the CHX. 

The text of the proposed rule change, 
as amended, is below. Proposed new 
language is italicized; proposed 
deletions are in [brackets].
* * * * *

Rule 37 

(a) Guaranteed Executions
* * * * *

(1)–(2) No change to text. 
(3) Execution of Agency Limit Orders. 

Subject to Interpretation and Policy .10 
(‘‘Exempted Trade-Throughs’’), all 
agency limit orders in Dual Trading 
System issues will be filled under the 
following circumstances: 

(a) Exhaustion of primary market bid 
or offer. When the bid or offering at the 
limit price has been exhausted in the 
primary market (as designated by the 
Rules Subcommittee pursuant to 
Interpretation and Policy .07 [defined in 
the CTA Plan]), agency limit orders will 
be executed in whole or in part, based 
on the rules of priority and precedence, 
on a share for share basis with trades 
executed at the limit price in the 
primary market.
* * * * *

Interpretations and Policies:

* * * * *
.07 [[Reserved for future use]] Unless 

otherwise authorized by the Exchange’s 
Board of Governors, in designating the 
‘‘primary market’’ for purposes of Rule 
37(a)(3) of this Article XX, the Rules 
Subcommittee shall designate the initial 
listing market for a security as the 
primary market, unless that security is 
traded by either the New York Stock 
Exchange (‘‘NYSE’’) or the American 
Stock Exchange (‘‘Amex’’), in which 
case the primary market shall be the 
NYSE (for the securities it trades) or the 
Amex (for the securities it trades). If a 
security is traded on both the NYSE and 
the Amex, whichever exchange is the 
initial listing market shall be designated 
as the primary market. If the initial 
listing market is a market other than the 
NYSE or the AMEX, but is traded by 
both the NYSE and the AMEX, the 
primary market shall be the market with 
the largest trading volume in the subject 
security, calculated on a twelve-month 
rolling basis.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 

the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The proposed rule change would 
amend CHX Article XX, Rule 37(a)(3)(a), 
which governs execution of resting limit 
orders based on certain conditions in 
the primary market. Specifically, the 
proposed rule change would permit the 
Exchange’s Rules Subcommittee to 
designate the primary market in each 
listed issue for purposes of determining 
the limit order execution guarantees to 
be offered on the CHX.

For many years, the CHX has 
guaranteed limit order protection, i.e., 
execution of limit orders at the limit 
price based on certain conditions in the 
primary market.4 The current version of 
CHX Article XX, Rule 37(a)(3)(a) notes 
that the ‘‘primary market’’ is determined 
using the CTA Plan definition of that 
term. Under the CTA Plan, the primary 
market is the exchange where the 
greatest number of reportable 
transactions in a particular security 
have taken place during the preceding 
six-month period.5 As described below, 
the Exchange no longer believes it is 
appropriate to base its limit order 
execution guarantees on that definition 
of a primary market.

The CHX believes that, as an initial 
matter, in today’s increasingly 
fragmented markets, the existing 
definition could result in a constant re-
designation of the primary market, as 
trading moves from venue to venue. 
Moreover, the definition may cause the 
Exchange to provide CHX limit order 
executions that are not desired by the 
Exchange’s order-sending firms and the 
investors they serve. In many cases, 
customers may want their limit orders 
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6 If the Rules Subcommittee identifies a different 
designation for all listed securities traded on the 
Exchange, the Exchange will notify its order-
sending firms of those Exchange-wide changes and 
file those changes with the Commission as an 
interpretation of an existing rule pursuant to 
Section 19(b)(3)(A) of the Act and Rule 19b–4(f)(1) 
thereunder. If, however, the Rules Subcommittee 
responds to the fragmentation in the market by 
identifying different designated markets for 
different securities, the Exchange will file, pursuant 
to Rule 19b–4(f)(1) under the Act, a new 
interpretation confirming that the Rules 
Subcommittee has identified different designated 
markets in different securities for purposes of this 
voluntary functionality, but will not list all of those 
different designations.

7 See Securities Exchange Act Release No. 48014 
(June 11, 2003), 68 FR 35923 (June 17, 2003) (SR–
CHX–2003–05).

8 15 U.S.C. 78f(b).
9 15 U.S.C. 78f(b)(5).

10 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.

protected against the listing market for 
a security, not against another market 
that happens to have had the greatest 
number of transactions during a given 
time period. The CHX believes that at a 
minimum, continual re-designation of 
the primary market under the CTA Plan 
definition could prove extremely 
confusing to CHX order-sending firms 
and their customers. For these reasons, 
the Exchange believes that another 
definition of primary market is amply 
warranted. 

Under the proposed change, the 
Exchange’s Rules Subcommittee would 
be given the authority to define the 
primary market for listed securities for 
purposes of determining the limit order 
execution guarantees offered on the 
Exchange. As an initial matter, the Rules 
Subcommittee intends to designate the 
initial listing market for a security as the 
primary market, unless that security is 
traded by either the New York Stock 
Exchange, Inc. (‘‘NYSE’’) or the 
American Stock Exchange LLC 
(‘‘Amex’’); if the security is traded by 
one of those markets, then the primary 
market would be the NYSE (for the 
securities it trades) and the Amex (for 
the securities it trades). If a security is 
traded on both the NYSE and the Amex, 
whichever of the two is the initial 
listing market would be designated as 
the primary market.6 If the initial listing 
market is a market other than the NYSE 
or the Amex, but is traded by both the 
NYSE and the Amex, the primary 
market shall be the market with the 
largest trading volume in the subject 
security, calculated on a twelve-month 
rolling basis. The Exchange believes that 
the designation guidelines outlined 
above will ensure that the Rules 
Subcommittee consistently designates a 
market that is a significant source of 
liquidity, to the benefit of customers 
whose orders are routed to the CHX.

The Exchange already uses a similar 
method of defining the scope of the 
limit order protections provided for 
Over-the-Counter (‘‘OTC’’) securities. 
Under a proposal approved last year, 
each CHX specialist in an OTC security 

has the authority, with the approval of 
the Exchange, to identify, on an issue-
by-issue basis, the designated market 
against which he or she will protect 
limit orders.7 Through this filing, the 
Exchange seeks to implement a similar 
program for determining the scope of 
the limit order protections given to 
listed securities.

2. Statutory Basis 
The CHX believes the proposal, as 

amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder that are 
applicable to a national securities 
exchange, and, in particular, with the 
requirements of section 6(b) of the Act.8 
The CHX believes the proposal, as 
amended, is consistent with section 
6(b)(5) of the Act 9 in that it is designed 
to promote just and equitable principles 
of trade, to remove impediments, and to 
perfect the mechanism of, a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any inappropriate burden on 
competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the CHX consents, the 
Commission will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 

arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street, NW., Washington, DC 20549–
0609. Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR–CHX–2003–24. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the CHX. All 
submissions should refer to File No. 
SR–CHX–2003–24, and should be 
submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.10

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6595 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49442; File No. SR–ISE–
2004–05] 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the International Securities Exchange, 
Inc., Relating to Customized Market 
Data Reports (‘‘ISEMine’’) 

March 17, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 4, 
2004, the International Securities 
Exchange, Inc. (‘‘ISE’’ or ‘‘Exchange’’) 
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3 15 U.S.C. 78(f)(b)(5).

filed with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II and III below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The ISE proposes to amend its 
Schedule of Fees to establish fees for 
preparing customized market data 
reports for both members and non-
members. The text of the proposed rule 
change is available at the ISE and at the 
Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
its proposal and discussed any 
comments it received regarding the 
proposal. The text of these statements 
may be examined at the places specified 
in Item IV below. The Exchange has 
prepared summaries, set forth in 
Sections A, B and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to establish 
fees in connection with the preparation 
of customized market data reports for 
both members and non-members. The 
Exchange maintains databases that 
contain information relating to option 
contracts traded on the Exchange. This 
information is of interest to Exchange 
members and non-members (including 
academics) who seek statistical 
information on the options markets. 
Accordingly, the Exchange is proposing 
to provide members and non-members 
with the ability to ‘‘mine’’ this data 
through the use of customized market 
data reports. The Exchange refers to this 
service as ‘‘ISEmine.’’

The ISE is proposing to provide both 
an initial quarterly report and updates 
to those reports. The information 
included in the report will be ‘‘data 
points’’ selected by the subscriber. Data 
points consist of information based on 
‘‘sentiment data’’ the ISE uses to 
calculate its ISE Sentiment Index and 
consists of aggregate cleared volume 

data, such as opening to buy, opening to 
sell, close to buy, close to sell. The ISE 
tracks this data through the information 
its members provide when opening and 
closing positions. ISEmine is a 
voluntary, optional service provided by 
the Exchange, meaning members and 
non-members are neither required nor 
otherwise obligated to purchase this 
service. Neither the data mined nor the 
reports produced will disclose the 
identity of any parties to any option 
contracts traded on the Exchange. 

An ISEmine initial report will be a 
single file consisting of all requested 
data for a calendar quarter. After 
receiving such a report, a subscriber can 
request updates to the data contained in 
that report as frequently as it desires, 
such as quarterly, monthly, weekly or 
even daily. The ISE will not provide 
data more often than a daily basis. 
Accordingly, all ISEmine reports will 
consist of ‘‘historical’’ data that will not 
reflect current transactions in the 
market; rather, all ISEmine reports will 
be historical records of transactions 
from earlier that day or from previous 
days. This data service thus will not be 
competitive with real-time market data 
services a subscriber can receive 
through the Options Price Reporting 
Authority. 

The Exchange is proposing fees for 
the use of ISEmine. Since the reports are 
customizable, the amount of the fee in 
each particular instance will be based 
on the number of data points selected by 
user, with the fees increasing depending 
on the number of data points included 
in the report. The fee for an initial 
report that includes data for a calendar 
quarter varies from $5,000 to $11,000, 
depending on the number of data 
points. For updates of such reports, the 
price varies from $7,500 to $12,000 per 
calendar quarter, again depending on 
the number of data points. The higher 
charge for updates reflects the fact that 
the initial report is provided on a one-
time basis, while subscribers can receive 
multiple updates during the quarter, as 
often as daily. 

The ISE has structured these fees to 
recover, in part, the costs of collecting, 
storing, extracting and processing this 
market data. The preparation of these 
reports will require significant 
programming efforts at the ISE to 
prepare these customized reports. 
Moreover, the updated reports will 
require a continuing processing effort by 
the ISE. The Exchange also is proposing 
to discount all stated fees by 25 percent 
for Exchange members. This discount 
recognizes that Exchange members pay 
transaction fees when trading on the 
exchange and it is the data from these 
transactions that forms the database 

from which the ISE prepares the 
ISEmine reports. Thus, the ISE believes 
that charging members the full fee 
would partially charge them twice for 
the same data. The ISE believes that the 
25 percent discount properly avoids the 
double-charging issue. However, both 
members and non-members would pay 
the ISE’s costs of shipping and handling 
the reports on a non-discounted basis. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
the Act in general, and Section 6(b)(5) 3 
in particular. The proposed rule change 
establishes fees for a voluntary, optional 
service provided by the Exchange. 
Neither members nor non-members are 
required to purchase this service. The 
service is intended to provide interested 
parties with statistical information 
about options transactions on the 
Exchange, thus providing an 
opportunity for greater transparency of 
options market information.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange believes that the 
proposed rule change does not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange has not solicited, and 
does not intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the ISE consents, the 
Commission will: 

(A) by order approve the proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
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4 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.

3 See letter from Barbara Z. Sweeney, Senior Vice 
President and Corporate Secretary, NASD to 
Katherine A. England, Assistant Director, Division 
of Market Regulation, Commission, dated March 10, 
2004 (‘‘Amendment No. 1’’). Amendment No. 1 
replaces the proposed rule change in its entirety.

4 See Securities Exchange Act Release No. 39729 
(March 6, 1998), 63 FR 12559 (March 13, 1998) (SR–
NASD–97–56).

5 ACT is an automated system owned and 
operated by Nasdaq that captures transaction 
information on a real-time basis.

arguments concerning the foregoing, 
including whether the proposal is 
consistent with the Act. Persons making 
written submissions should file six 
copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington DC 
20549–0609. Comments may also be 
submitted electronically at the following 
e-mail address: rule-comments@sec.gov. 
All comment letters should refer to File 
No. SR–ISE–2004–05. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filings will also be 
available for inspection and copying at 
the principal office of the Exchange. All 
submissions should refer to File No. 
SR–ISE–2004–05 and should be 
submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.4

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6593 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49439; File No. SR–NASD–
2004–023] 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change and 
Amendment No. 1 Thereto by National 
Association of Securities Dealers, Inc. 
To Amend Order Audit Trail System 
Rules Relating to Execution Reports 

March 17, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
5, 2004, the National Association of 
Securities Dealers, Inc. (‘‘NASD’’) filed 

with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by NASD. On 
March 11, 2004, NASD filed 
Amendment No. 1 to the proposed rule 
change.3 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

NASD is proposing to amend NASD 
Rule 6954(d) to require that members 
record and report the execution price 
and firm capacity in Order Audit Trail 
System (‘‘OATS’’) Execution Reports. 
The text of the proposed rule appears 
below. Proposed new text is in italics. 
Deleted text is in brackets.
* * * * *

NASD Systems and Programs 

6950. Order Audit Trail System 

6951. through 6953. No Changes. 

6954. Recording of Order Information 

(a) through (c) No Changes. 
(d) Order Modifications, 

Cancellations, and Executions. 
Order information required to be 

recorded under this Rule when an order 
is modified, canceled, or executed 
includes the following. 

(1) and (2) No Change. 
(3) When a Reporting Member 

executes an order, in whole or in part, 
the Reporting Member shall record: 

(A) through (G) No Change. 
(H) the date and time of execution, 

[and] 
(I) the execution price,
(J) the capacity in which the member 

executed the transaction (e.g., agency, 
principal or riskless principal), and

(K) the national securities exchange or 
facility operated by a registered 
securities association where the trade 
was reported.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 

comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NASD has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
On March 6, 1998, the Commission 

approved NASD Rules 6950 through 
6957 (‘‘OATS Rules’’).4 NASD 
represents that OATS provides a 
substantially enhanced body of 
information regarding orders and 
transactions that NASD believes 
improves its ability to conduct 
surveillance and investigations of 
member firms for potential violations of 
NASD rules and the federal securities 
laws.

When the OATS Rules initially were 
adopted, it was determined that NASD 
would obtain execution price and firm 
capacity (i.e., the capacity in which the 
member acted for purposes of the 
transaction, for example, on an agency, 
principal or riskless principal basis) 
information from trading information 
rather than from information submitted 
to OATS. At that time, the vast majority 
of trading in Nasdaq securities was 
reported through Nasdaq’s Automated 
Confirmation Transaction Service 
(‘‘ACT’’).5 Members are required to 
input order identifier information into 
ACT trade reports, and NASD 
systematically matches the ACT trade 
reports with corresponding OATS 
reports to obtain certain trade-related 
information including execution price 
and firm capacity. Similarly, members 
using the NASD Alternative Display 
Facility (‘‘ADF’’) Trade Reporting and 
Comparison Service (‘‘TRACS’’) are 
required to record OATS order identifier 
information in TRACS trade reports, 
which also is then matched with OATS 
information to obtain execution price 
and firm capacity.

NASD believes that recently, 
however, the ‘‘ACT/TRACS matching’’ 
process has become more and more 
limited, in part because a percentage of 
trades in Nasdaq securities are no longer 
reported to ACT or TRACS. 
Furthermore, NASD believes that if 
there are any errors in the linking 
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6 15 U.S.C. 78o–3(b)(6).

7 Comment letters were received from Allen J. 
Thomas, Vice President, Manager of Trade 
Processing, A.G. Edwards & Sons, Inc.; Andrea 
Psoras; Thomas Murphy, Vice President, Bishop, 
Rosen & Co., Inc.; Kevin M. Foley, Bloomberg 
Tradebook LLC; W. Leo McBlain, Chairman, 
Financial Information Forum, Michele Samuelson, 
Compliance Trading Specialist, First Allied 
Securities, Inc.; Gregory M. Power, Vice President, 
Jefferies & Company, Inc.; John L. Keeley, Jr., Keeley 
Investment Corp.; David Wells, Program Trading 
Corp.; and Cindy D. Foster, SunGuard Trading 
Systems.

information provided to ACT, TRACS or 
OATS, the ACT/TRACS matching 
process is hindered. 

In June 2002, NASD issued Notice to 
Members 02–31 soliciting comments 
from members and other interested 
parties on four proposed changes to the 
OATS rules, one of which was intended 
to address the potential gaps in the 
audit trail associated with the ACT/
TRACS matching process. Commenters 
that provided substantive comments 
about the four proposals generally 
opposed the proposals. NASD 
represents that the commenters’ primary 
concern was that service bureaus and 
member firms already have spent a 
significant amount of time and 
resources in complying with OATS. 
NASD represents that commenters 
indicated that current OATS reporting 
has reached a stage where it appears to 
be working well and commenters, 
therefore, opposed making any 
significant changes, particularly at a 
time when there currently are a number 
of other regulatory initiatives placing 
demands on members’ technological 
resources. 

In response to concerns raised by 
commenters, NASD now is proposing 
only a subset of one of the four 
proposals, which NASD views as the 
most critical to addressing potential 
gaps in the audit trail information 
currently collected by NASD. 
Specifically, NASD is proposing to 
amend the OATS Rules to require 
members to record and report two 
additional fields, execution price and 
firm capacity, as part of the OATS 
Execution Report. Because the proposed 
rule change adds two additional data 
elements that typically are accessible 
with the other information required in 
an OATS Execution Report, NASD does 
not believe that the proposed rule 
change will be overly burdensome to 
members. Furthermore, by having this 
data reported directly in the OATS 
Execution Report, NASD believes that it 
will not have to rely on accessing or 
matching the trade report to obtain these 
two data elements. 

2. Statutory Basis 
NASD believes that the proposed rule 

change is consistent with the provisions 
of section 15A(b)(6) of the Act,6 which 
requires, among other things, that 
NASD’s rules must be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and, in 
general, to protect investors and the 
public interest. NASD also believes that 
the proposed rule change will enhance 

OATS information and will improve 
NASD’s ability to conduct surveillance 
and investigations relating to 
compliance with NASD and other 
applicable rules.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

NASD does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

NASD published for comment in 
Notice to Members 02–31 (June 2002) 
(‘‘Notice’’) four proposals to the OATS 
Rules. The comment period expired on 
July 10, 2002. Ten comment letters were 
received in response to the Notice.7 
Copies of the Notice and the comment 
letters have been provided to the 
Commission. Of the 10 letters, three 
were in favor of the proposed rule 
change and seven were opposed to the 
proposed rule change. The majority of 
the commenters expressed concern that 
the proposed rule change was 
unnecessarily burdensome.

The Notice requested comment on 
four proposals, which would require 
that members: (1) Record and report 
execution price, capacity, ACT control 
number and a special circumstances 
indicator as part of their OATS 
Execution Reports, but would rescind 
the requirement that members record 
and report an identical order identifier 
(referred to as the branch/sequence 
number) on the OATS Execution Report 
and the related ACT trade report 
(‘‘Execution Report Proposal’’); (2) 
report the execution time rather than 
prior reference price (‘‘.PRP’’) time or 
allocation time in OATS Execution 
Reports; (3) record and report for OATS 
purposes the route of the proprietary 
order if they comply with the SEC Limit 
Order Display Rule by routing a 
proprietary order in place of a customer 
order to another market, electronic 
communications networks (‘‘ECN’’) or 
market maker; and (4) provide the 

trading desk receipt time via a Desk 
Report in addition to the electronic 
system time reported as their order 
receipt time on New Order Reports in 
those instances when those times differ 
by more than one second.

The proposed rule change is two 
components of the Execution Report 
Proposal described above. NASD 
believes that it is important to note that 
the proposed rule change does not 
require the recording and reporting of 
the ACT control number as required 
under the Execution Report Proposal, 
which several commenters indicated 
would be the most burdensome 
component of that proposal. A general 
description of the comments is 
described in the Purpose section. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which NASD consents, the 
Commission will: 

(A) by order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549–0609. 
Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR-NASD–2004–023. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
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8 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 15 U.S.C. 78s(b)(3)(A).
4 17 CFR 240.19b–4(f)(6).

public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of NASD. All 
submissions should refer to File No. 
SR–NASD–2004–023 and should be 
submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.8

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6592 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49443; File No. SR–NYSE–
2004–15] 

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the New 
York Stock Exchange, Inc. Relating to 
a Pilot Program To Review Minimum 
Numerical Continued Listing 
Standards 

March 18, 2004. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 16, 
2004, the New York Stock Exchange, 
Inc. (‘‘NYSE’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Exchange filed the proposal 
pursuant to section 19(b)(3)(A) of the 
Act 3 and Rule 19b–4(f)(6) thereunder,4 
which renders the proposal effective 
upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The NYSE is proposing to suspend its 
current six-month pilot program relating 
to section 802.01B of the Exchange’s 
Listed Company Manual (the ‘‘Manual’’) 
regarding the minimum numerical 
continued listing standards. Proposed 

new language is in italics, and proposed 
deletions are in [brackets].
* * * * *

Listed Company Manual

* * * * *

802.00 Continued Listing

* * * * *

802.01 Continued Listing Criteria 
The Exchange would normally give 

consideration to delisting a security 
either a domestic or non-U.S. issuer 
when:
* * * * *

802.01B Numerical Criteria for 
Capital or Common Stock 

A company that falls below the 
criteria applicable to it is subject to the 
procedures outlined in Paras. 802.02 
and 802.03. 

[(I) A company that qualified to list 
under the Earnings Test set out in Para. 
102.01C(I) or in Para. 103.01B(I) will be 
considered to be below compliance 
standards if: 

(i) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$75,000,000 and, at the same time, total 
stockholders’ equity is less than 
$75,000,000 (C); or 

(ii) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$25,000,000. 

(II) A company that qualified to list 
under the Valuation/Revenue with Cash 
Flow Test set out in Para. 102.01C(II)(a) 
or Para. 103.01B(II)(a) will be 
considered to be below compliance 
standards if: 

(i) Average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$250,000,000 and, at the same time, 
total revenues are less than $20,000,000 
over the last 12 months (unless the 
company qualifies as an original listing 
under one of the other original listing 
standards) (D) ; or 

(ii) Average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$75,000,000. 

(III) A company that qualified to list 
under the Pure Valuation/Revenue Test 
set out in Para. 102.01C(II)(b) or Para. 
103.01B(II)(b) will be considered to be 
below compliance standards if: 

(i) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$375,000,000 and, at the same time, 
total revenues are less than $15,000,000 
over the last 12 months (unless the 
company qualifies as an original listing 

under one of the other original listing 
standards) (D); or 

(ii) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$100,000,000. 

(IV) A company that qualified to list 
under the Affiliated Company Test set 
out in Para. 102.01C(III) or Para. 
103.01B(III) is not subject to any 
continued numerical standards unless: 

(i) the listed company’s parent/
affiliated company ceases to control the 
listed company, or 

(ii) the listed company’s parent/
affiliated company itself falls below the 
continued listing standards described to 
the parent/affiliated company. 

In such case, the listed company that 
qualified to list under the Affiliated 
Company Test will be considered to be 
below compliance standards at any time 
that: 

(i) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$75,000,000 and, at the same time, total 
stockholders’ equity is less than 
$75,000,000 (C); or 

(ii) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$25,000,000.
* * * * *

When applying the market 
capitalization test in any of the above 
four standards, the Exchange will 
generally look to the total common stock 
outstanding (excluding treasury shares) 
as well as any common stock that would 
be issued upon conversion of another 
outstanding equity security. The 
Exchange deems these securities to be 
reflected in market value to such an 
extent that the security is a ‘‘substantial 
equivalent’’ of common stock. In this 
regard, the Exchange will only consider 
securities (1) publicly traded (or 
quoted), or (2) convertible into a 
publicly traded (or quoted) security. For 
partnerships, the Exchange will analyze 
the creation of the current capital 
structure to determine whether it is 
appropriate to include other publicly-
traded securities in the calculation. 

Funds, REITs and Limited 
Partnerships will be subject to 
immediate suspension and delisting 
procedures if the average market 
capitalization of the entity over 30 
consecutive trading days is below 
$25,000,000. In addition, a Fund is 
subject to immediate suspension and 
delisting if it ceases to maintain its 
closed-end status. A REIT is subject to 
immediate suspension and delisting if it 
fails to maintain its REIT status (unless 
the resultant entity qualifies for an 
original listing as a corporation). 
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The Exchange will notify the Fund, 
REIT or limited partnership if the 
average market capitalization falls 
below $35,000,000 and will advise the 
Fund, REIT or limited partnership of the 
delisting standard. Funds, REITs and 
limited partnerships are not subject to 
the procedures outlined in Paras. 802.02 
and 802.03. 

Bonds will be subject to immediate 
suspension and delisting procedures if: 

(i) the aggregate market value or 
principal amount of publicly-held 
bonds is less than $1,000,000, or 

(ii) the issuer is not able to meet its 
obligations on the listed debt securities. 

Bonds are not subject to the 
procedures outlined in Paras. 802.02 
and 802.03. Preferred Stock, Guaranteed 
Railroad Stock and Similar Issues will 
be subject to immediate suspension and 
delisting procedures if: 

(i) the aggregate market value of 
publicly-held shares is less than 
$2,000,000, or 

(ii) the number of publicly-held 
shares is less than 100,000. 

These types of securities are not 
subject to the procedures outlined in 
Paras. 802.02 and 802.03. 

(C) In order to be considered in 
conformity with continued listing 
standards pursuant to Paras. 802.02 and 
802.03, a company that is determined to 
be below compliance under this 
continued listing criterion must do one 
of the following: 

(i) reestablish both its market 
capitalization and its stockholders’ 
equity to the $75,000,000 level, or 

(ii) achieve average global market 
capitalization over a consecutive 30 
trading-day period of at least 
$150,000,000, or 

(iii) achieve average global market 
capitalization over a consecutive 30 
trading-day period of $90,000,000, with 
either (x) stockholders’ equity of at least 
$60,000,000, or (y) an increase in 
stockholders’ equity of at least 
$60,000,000 since the company was 
notified by the Exchange that it was 
below continued listing standards. 

(D) In order to be deemed in 
conformity with continued listing 
standards pursuant to Paras. 802.02 and 
802.03, a company that is determined to 
be below compliance under this 
continued listing criterion must either: 

(i) reestablish both its market 
capitalization and its revenues to the 
applicable amounts, or 

(ii) qualify as an original listing under 
any of the original listing standards.] 

(i) Average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$50,000,000 and total stockholders’ 
equity is less than $50,000,000 (C); or 

(ii) Average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$15,000,000; or 

(iii) For companies that qualified for 
original listing under the ‘‘global market 
capitalization’’ standard: 

Average global market capitalization 
over a consecutive 30 trading-day 
period is less than $500,000,000 and 
total revenues are less than $20,000,000 
over the last 12 months (unless the 
resultant entity qualifies as an original 
listing under one of the other original 
listing standards) (D); or 

Average global market capitalization 
over a consecutive 30 trading-day 
period is less than $100,000,000. 

When applying the market 
capitalization test in any of the above 
three standards, the Exchange will 
generally look to the total common stock 
outstanding (excluding treasury shares) 
as well as any common stock that would 
be issued upon conversion of another 
outstanding equity security. The 
Exchange deems these securities to be 
reflected in market value to such an 
extent that the security is a ‘‘substantial 
equivalent’’ of common stock. In this 
regard, the Exchange will only consider 
securities (1) publicly traded (or 
quoted), or (2) convertible into a 
publicly traded (or quoted) security. For 
partnerships, the Exchange will analyze 
the creation of the current capital 
structure to determine whether it is 
appropriate to include other publicly-
traded securities in the calculation.

Affiliated Companies—Will not be 
subject to the $50,000,000 average 
global market capitalization and 
stockholders’ equity test unless the 
parent/affiliated company no longer 
controls the entity or such parent/
affiliated company itself falls below the 
continued listing standards described in 
this section.

Funds, REITs and Limited 
Partnerships—will be subject to 
immediate suspension and delisting 
procedures if (1) the average market 
capitalization over 30 consecutive 
trading days is below $15,000,000 or (2) 
in the case of a Fund, it ceases to 
maintain its closed-end status, and in 
the case of a REIT, it fails to maintain 
its REIT status (unless the resultant 
entity qualifies for an original listing as 
a corporation). The Exchange will notify 
the fund, REIT or limited partnership if 
the average market capitalization falls 
below $25,000,000 and advise the Fund, 
REIT or limited partnership of the 
delisting standard. Funds, REITs and 
limited partnerships are not subject to 
the procedures outlined in Paras. 802.02 
and 802.03.

Bonds—

• The aggregate market value or 
principal amount of publicly-held 
bonds is less than $1,000,000.
• The issuer is not able to meet its 

obligations on the listed debt securities. 
Preferred Stock, Guaranteed Railroad 
Stock and Similar Issues.
• Aggregate market value of publicly-

held shares is less than $2,000,000.
Publicly-held shares is less than 

100,000. 
(C) To be considered in conformity 

with continued listing standards 
pursuant to Paras. 802.02 and 802.03 a 
company that is determined to be below 
this continued listing criterion must do 
one of the following:

(i) Reestablish both its market 
capitalization and its stockholders’ 
equity to the $50,000,000 level, or

(ii) Achieve average global market 
capitalization over a consecutive 30 
trading-day period of at least 
$100,000,000, or

(iii) Achieve average global market 
capitalization over a consecutive 30 
trading-day period of $60,000,000, with 
either (x) stockholders’ equity of at least 
$40,000,000, or (y) an increase in 
stockholders’ equity of at least 
$40,000,000 since the company was 
notified by the Exchange that it was 
below continued listing standards.

(D) A company that is determined to 
be below this continued listing criterion 
must reestablish both its market 
capitalization and its revenues to be 
considered in conformity with 
continued listing standards pursuant to 
paras. 802.02 and 802.03.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NYSE included statements concerning 
the purpose of, and the basis for, the 
proposed rule change, as amended, and 
discussed any comments it received on 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in item IV below. 
The Amex has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

On January 29, 2004, the Commission 
approved a pilot program amending 
certain of the minimum numerical 
standards for the listing and continued 
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5 See Securities Exchange Act Release No. 49154 
(January 29, 2004), 69 FR 5633 (February 5, 2004) 
(SR–NYSE–2003–43). The Pilot Program was 
scheduled to expire on July 29, 2004.

6 See Letters to Jonathan G. Katz, Secretary, 
Commission, from W. Randy Eaddy, Kilpatrick 
Stockton L.L.P., dated March 11, 2004, and Kenneth 
A. Hoogstra, von Briesen & Roper, s.c., dated 
February 25, 2004.

7 If the NYSE plans to implement the Pilot 
Program as initially proposed in SR–NYSE–2003–
43 on a permanent basis, the Commission expects 
the NYSE to file all aspects of the Pilot Program 
(which include the Pilot Program’s revisions to the 
NYSE initial and continued listing standards) for 
full notice and comment pursuant to section 19(b) 
of the Act.

listing of equity securities on the 
Exchange (‘‘Pilot Program’’).5 At that 
time, the Exchange believed that the 
impact of the Pilot Program would be to 
strengthen certain aspects of the 
minimum original and continued listing 
standards, while modestly easing its 
market-cap/revenue test to enable the 
NYSE to list somewhat younger 
companies that still meet substantial 
quantitative thresholds over their 
operating history.

The Exchange is proposing to suspend 
the portion of the Pilot Program relating 
to the numerical continued listing 
standards set out in section 802.01B of 
the Manual. Under the previous 
requirements, section 802.01B applied 
to companies that fell below any of the 
following criteria: (i) Average global 
market capitalization over a consecutive 
30 trading-day period is less than 
$50,000,000 and total stockholders’ 
equity is less than $50,000,000; (ii) 
average global market capitalization 
over a consecutive 30 trading-day 
period is less than $15,000,000; or (iii) 
for companies that qualified for original 
listing under the ‘‘global market 
capitalization’’ standard (a) average 
global market capitalization over a 
consecutive 30 trading-day period is 
less than $500,000,000 and total 
revenues are less than $20,000,000 over 
the last 12 months (unless the resultant 
entity qualifies as an original listing 
under one of the other original listing 
standards), or (b) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$100,000,000. 

Under the Pilot Program, companies 
that are listed under the Section 
102.01C(I) ‘‘Earnings Test’’ are 
considered to be below compliance if (a) 
average global market capitalization 
over a consecutive 30 trading-day 
period is less than $75,000,000 and, at 
the same time, total stockholders’ equity 
is less than $75,000,000; or (b) average 
global market capitalization over a 
consecutive 30 trading-day period is 
less than $25,000,000. 

A company that qualifies to list under 
the section 102.01C(II)(a) ‘‘Valuation/
Revenue with Cash Flow Test’’ is 
considered to be below compliance 
standards if (a) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$250,000,000 and, at the same time, 
total revenues are less than $20,000,000 
over the last 12 months (unless the 
company qualifies as an original listing 

under one of the other original listing 
standards); or (b) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$75,000,000.

A company that qualifies to list under 
the section 102.01C(II)(b) ‘‘Pure 
Valuation/Revenue Test’’ is considered 
to be below compliance standards if (a) 
average global market capitalization 
over a consecutive 30 trading-day 
period is less than $375,000,000 and, at 
the same time, total revenues are less 
than $15,000,000 over the last 12 
months (unless the resultant entity 
qualifies as an original listing under one 
of the other original listing standards); 
or (b) average global market 
capitalization over a consecutive 30 
trading-day period is less than 
$100,000,000. 

Under the Pilot Program, companies 
that fall below the foregoing minimum 
standards are permitted a period of time 
to return to compliance, in accordance 
with the procedures specified in 
sections 802.02 and 802.03 of the 
Manual. As a general matter, companies 
must reestablish the level of market 
capitalization (and, if applicable, 
shareholder’s equity) specified in the 
continued listing standard that the 
company fell below. However, the 
previous requirements of section 
802.01B(I) that a company reestablish 
both its market capitalization and its 
stockholders’ equity to the $50,000,000 
level provided several alternatives, 
specifying that to return to conformity, 
a company must do one of the 
following: (a) Reestablish both its 
market capitalization and its 
stockholders’ equity to the $50,000,000 
level; (b) achieve average global market 
capitalization over a consecutive 30 
trading-day period of at least 
$100,000,000; or (c) achieve average 
global market capitalization over a 
consecutive 30 trading-day period of 
$60,000,000, with either (x) 
stockholders’ equity of at least 
$40,000,000 or (y) an increase in 
stockholders’ equity of at least 
$40,000,000 since the company was 
notified by the Exchange that it was 
below continued listing standards. 
Under the Pilot Program, companies are 
required to (a) reestablish both its 
market capitalization and its 
stockholders’ equity to the $75,000,000 
level; (b) achieve average global market 
capitalization over a consecutive 30 
trading-day period of at least 
$150,000,000; or (c) achieve average 
global market capitalization over a 
consecutive 30 trading-day period of 
$90,000,000, with either (x) 
stockholders’ equity of at least 
$60,000,000 or (y) an increase in 

stockholders’ equity of at least 
$60,000,000 since the company was 
notified by the Exchange that it was 
below continued listing standards. 

The Pilot Program provides a 
transition period for companies that 
were below compliance under the 
previous standards at the time the Pilot 
Program was approved, granting them 
an opportunity to present an additional 
business plan advising the Exchange of 
definitive action the company has taken, 
or is taking, that would bring the 
company into conformity zilot Program 
requirements within a further 12 
months from the end of their previous 
plan. No transition period was 
provided, however, for companies that 
were in compliance under the previous 
standards but not in compliance with 
the Pilot Program standards at the time 
the Pilot Program was approved. 

The Exchange had requested, and the 
Pilot Program was approved, by the 
Commission on an accelerated basis. 
The Exchange represents that there was 
no opportunity for listed companies to 
review and comment on the Pilot 
Program requirements prior to the date 
compliance was required. A number of 
the listed companies that found 
themselves not in compliance with the 
Pilot Program standards as of the date of 
approval have expressed significant 
dismay at the automatic application of 
the new standards with no public 
notice. The Exchange is aware that the 
Commission has received two comment 
letters expressing this sentiment,6 in 
addition to the numerous oral 
communications by companies directed 
to the Exchange staff. In order to address 
these concerns, the Exchange proposes 
to suspend the portions of the Pilot 
Program relating to section 802.01B. The 
Exchange intends, instead, later to file a 
proposed rule change to adopt the 
requirements of the Pilot Program 
relating to 802.01B with the 
Commission for public comment on a 
non-accelerated timeframe.7

The Pilot Program, however, will 
continue without change with respect to 
Sections 102.01C and 103.01B. The 
Exchange will also continue the Pilot 
Program’s non-substantive change to the 
language of section 802.01C. 
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8 15 U.S.C. 78f(b).
9 15 U.S.C. 78f(b)(5).
10 15 U.S.C. 78s(b)(3)(A).
11 17 CFR 240.19b–4(f)(6).
12 As required under Rule 19b–4(f)(6)(iii), the 

Exchange provided the Commission with written 
notice of its intent to file the proposed rule change 
at least five business days prior to the filing date 
or such shorter period as designated by the 
Commission.

13 See infra note 6.
14 For purposes only of waiving the operative date 

of this proposal, the Commission has considered 
the proposed rule’s impact on efficiency, 
competition, and capital formation. 15 U.S.C. 78c(f).

15 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 The Commission has modified the text of the 

summaries prepared by OCC.

2. Statutory Basis 
The Exchange believes that the 

proposed rule change, as amended, is 
consistent with section 6(b) of the Act,8 
in general, and the provisions of section 
6(b)(5) of the Act,9 in particular, in that 
it is designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change, as amended, 
will impose any burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change, as amended. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change, as amended, does not: (i) 
Significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
for 30 days from the date on which it 
was filed, or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest, it has become effective 
pursuant to section 19(b)(3)(A) of the 
Act 10 and Rule 19b–4(f)(6) 11 
thereunder.12 At any time within 60 
days of the filing of the proposed rule 
change, as amended, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or otherwise 
in furtherance of the purposes of the 
Act.

The NYSE has requested that the 
Commission waive the five-day pre-
filing notice and the 30-day operative 
delay. The Commission believes that 

waiving the five-day pre-filing notice 
and the 30-day operative delay is 
consistent with the protection of 
investors and the public interest. Waiver 
of the operative date will allow the 
Exchange to suspend immediately its 
effective Pilot Program relating to 
minimum continued numerical listing 
standards for qualification of domestic 
and international companies. The 
Commission notes that suspension of 
the Pilot Program for minimum 
continued numerical listing standards 
would alleviate the concerns of 
commenters who believed that they 
were given inadequate notice of the 
effectiveness of the Pilot Program.13 For 
these reasons, the Commission 
designates the proposal to be effective 
and operative upon filing with the 
Commission.14

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549–0609. 
Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR-NYSE–2004–15. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, comments 
should be sent in hardcopy or by e-mail 
but not by both methods. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Exchange. All 
submissions should refer to File No. 
SR–NYSE–2004–15 and should be 
submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.15

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6598 Filed 3–23–04; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–49436; File No. SR–OCC–
2004–01] 

Self-Regulatory Organizations; The 
Options Clearing Corporation; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change Related to 
Clearing Fees for Securities Option 
Contracts 

March 17, 2004. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 notice is hereby given that on 
February 23, 2004, The Options Clearing 
Corporation (‘‘OCC’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change described in Items I, II, and III 
below, which items have been prepared 
primarily by OCC. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested parties.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The purpose of the proposed rule 
change is to reduce certain clearing fees 
for securities option contracts, effective 
April 1, 2004. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
OCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. OCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements.2
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3 15 U.S.C. 78s(b)(3)(A)(ii).
4 17 CFR 240.19b–4(f)(2). 5 17 CFR 200.30–3(a)(12).

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The principal purpose of this rule 
change is to reduce OCC’s clearing fees 

for securities option contracts, effective 
April 1, 2004, as follows:

Contracts per trade Current per con-
tract per trade fee 

April 1, 2004 con-
tract per trade fee 

0–500 ........................................................................................................................................................... $0.09 $0.0825 
501–1,000 .................................................................................................................................................... 0.07 0.0675 
1,001–2,000 ................................................................................................................................................. 0.06 0.0575 
> 2,000 ......................................................................................................................................................... 110.00 (capped) 110.00 (capped) 

In addition to the foregoing, OCC will 
expand what is considered to be a 
‘‘market maker scratch trade.’’ 
Currently, OCC considers market maker 
scratch trades to be the same day 
purchase and sale of identical option 
contracts in the same quantity and price 
by a market maker on a single exchange. 
Such trades are subject to a reduced 
clearing fee of $.02 per contract in 
recognition of a market maker’s 
obligation to continuously maintain a 
fair and orderly market, which often 
may result in near simultaneous 
breakeven purchase and sale 
transactions. Effective April 1, 2004, 
OCC will no longer require that the 
condition that the purchase and sale 
transactions take place on a single 
exchange in order to be treated as a 
market maker scratch trade. As a result 
of this change, a greater number of 
contracts will be eligible for clearance at 
the $.02 per contract rate. 

OCC believes that the foregoing 
changes will financially benefit clearing 
members without adversely affecting 
OCC’s ability to meet its expenses and 
maintain an acceptable level of retained 
earnings. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

OCC does not believe that the 
proposed rule change would impose any 
burden on competition. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change, and none 
have been received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective upon filing pursuant to Section 

19(b)(3)(A)(ii) of the Act 3 and Rule 19b–
4(f)(2)4 thereunder because the 
proposed rule establishes or changes a 
due, fee, or other charge. At any time 
within sixty days of the filing of such 
rule change, the Commission may 
summarily abrogate such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act.

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW, 
Washington, DC 20549–0609. 
Comments may also be submitted 
electronically at the following e-mail 
address: rule-comments@sec.gov. All 
comment letters should refer to File No. 
SR–OCC–2004–01. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, comments 
should be sent in either hardcopy or by 
e-mail but not by both methods. Copies 
of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW, 
Washington, DC 20549–0609. Copies of 

such filing also will be available for 
inspection and copying at the principal 
office of OCC and on OCC’s Web site at 
http://www.optionsclearing.com. All 
submissions should refer to File No. 
SR–OCC–2004–01 and should be 
submitted by April 14, 2004.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.5 
Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 04–6597 Filed 3–23–04; 8:45 am] 
BILLING CODE 8010–01–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA 2004–16921] 

Insurance Cost Information Regulation

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT.
ACTION: Notice of availability.

SUMMARY: This notice announces 
publication by NHTSA of the 2004 text 
and data for the annual insurance cost 
information booklet that all car dealers 
must make available to prospective 
purchasers, pursuant to 49 CFR 582.4. 
This information is intended to assist 
prospective purchasers in comparing 
differences in passenger vehicle 
collision loss experience that could 
affect auto insurance costs.
ADDRESSES: Interested persons may 
obtain a copy of this booklet by 
contacting the U.S. Department of 
Transportation, Docket Management, 
Room PL–401, 400 Seventh Street, SW., 
Washington, DC 20590. [Docket hours 
are from 10 a.m. to 5 p.m.].
FOR FURTHER INFORMATION CONTACT: Ms. 
Rosalind Proctor, Chief, Consumer 
Standards Division, NHTSA, 400 
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Seventh Street SW., Washington, DC 
20590 (202–366–0846).
SUPPLEMENTARY INFORMATION: Pursuant 
to section 201(e) of the Motor Vehicle 
Information and Cost Savings Act, 15 
U.S.C. 1941(e), on March 5, 1993, 58 FR 
12545, the National Highway Traffic 
Safety Administration (NHTSA) 
amended 49 CFR part 582, Insurance 
Cost Information Regulation, to require 
all dealers of automobiles to distribute 
to prospective customers information 
that compares differences in insurance 
costs of different makes and models of 
passenger cars based on differences in 
damage susceptibility. On March 17, 
1994, NHTSA denied a petition 
submitted by the National Automobile 
Dealers Association (NADA) for NHTSA 
to reconsider part 582 insofar as it 
requires all automobile dealers to 
prepare the requisite number of copies 
for distribution of the insurance cost 
information to prospective purchasers. 
59 FR 13630. 

On March 24, 1995, NHTSA 
published a final rule to amend part 582 
in a number of respects. 60 FR 15509. 
These changes included wording 
clarifications and a change in the 
availability date of the booklet. 

Pursuant to 49 CFR 582.4, all 
automobile dealers are required to make 
available to prospective purchasers 
booklets that include this comparative 
information as well as certain 
mandatory explanatory text that is set 
out in section 582.5. Early each year, 
NHTSA publishes the annual Federal 
Register document updating the 
Highway Loss Data Institute’s (HLDI) 
December Insurance Collision Report. 
Booklets reflecting the updated data 
must be available for distribution to 
prospective purchasers without charge 
within 30 days from the date of the 
Federal Register. 

NHTSA is mailing a copy of the 2004 
booklet to each dealer on the mailing 
list that the Department of Energy uses 

to distribute the ‘‘Gas Mileage Guide.’’ 
Dealers will have the responsibility of 
reproducing a sufficient number of 
copies of the booklet to assure that they 
are available for retention by 
prospective purchasers by April 23, 
2004. Dealers who do not receive a copy 
of the booklet within 15 days of the date 
of this notice should contact Ms. 
Rosalind Proctor of NHTSA’s Office of 
International Policy, Fuel Economy and 
Consumer Programs (202) 366–0846 to 
receive a copy of the booklet and to be 
added to the mailing list. Dealers may 
also obtain a copy of the booklet 
through the NHTSA web page at:
http://www.nhtsa.dot.gov/cars/
problems/studies/InsCost.

(49 U.S.C. 32302; delegation of authority at 
49 CFR 1.50(f).)

Issued on: March 16, 2004. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking.
BILLING CODE 4910–59–P
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[FR Doc. 04–6586 Filed 3–23–04; 8:45 am] 
BILLING CODE 4910–59–C

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board 

[STB Ex Parte No. 290 (Sub No. 5) (2004–
2)] 

Quarterly Rail Cost Adjustment Factor

AGENCY: Surface Transportation Board.

ACTION: Approval of rail cost adjustment 
factor. 

SUMMARY: The Board has approved the 
second quarter 2004 rail cost adjustment 
factor (RCAF) and cost index filed by 
the Association of American Railroads. 
The second quarter 2004 RCAF 
(Unadjusted) is 1.033. The second 
quarter 2004 RCAF (Adjusted) is 0.518. 
The second quarter 2004 RCAF–5 is 
0.493.

EFFECTIVE DATE: April 1, 2004.

FOR FURTHER INFORMATION CONTACT: Mac 
Frampton, (202) 565–1541 Federal 
Information Relay Service (FIRS) for the 
hearing impaired: 1–800–877–8339.

SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Board’s decision. To purchase a 
copy of the full decision, call ASAP 
Document Solutions at (301) 577–2600. 
[Assistance for the hearing impaired is 
available through FIRS: 1–800–877–
8339.] 

This action will not significantly 
affect either the quality of the human 
environment or energy conservation. 

Pursuant to 5 U.S.C. 605(b), we 
conclude that our action will not have 
a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act.

Decided: March 15, 2004.
By the Board, Chairman Nober. 

Vernon A. Williams, 
Secretary.
[FR Doc. 04–6441 Filed 3–23–04; 8:45 am] 
BILLING CODE 4915–01–P

DEPARTMENT OF TREASURY

Submission for OMB Review; 
Comment Request 

March 16, 2004. 
The Department of Treasury has 

submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, Pub. 
L. 104–13. Copies of the submission(s) 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Department of the Treasury, Room 
11000, 1750 Pennsylvania Avenue, 
NW., Washington, DC 20220.
DATES: Written comments should be 
received on or before April 23, 2004 to 
be assured of consideration. 

Bureau of the Public Debt (PD) 

OMB Number: 1535–0023. 
Form Number: PD F 4000. 
Type of Review: Extension. 
Title: Request to Reissue United States 

Savings Bonds. 
Description: Form is used by owners 

to identify the securities involved and to 
establish authority to reissue them. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
600,000. 

Estimated Burden Hours Per 
Respondent: 30 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden 

Hours: 300,000 hours. 
OMB Number: 1535–0042. 
Form Number: PD F 2216. 
Type of Review: Extension. 
Title: Application by Preferred 

Creditor for Disposition without 
Administration Where deceased 
Owner’s Estate Includes Securities Not 
Exceeding $500. 

Description: Used by preferred 
creditor of decedent’s estate to request 
payment of bonds/checks not exceeding 
$500. 

Respondents: Individuals or 
households, Business or other for-profit. 

Estimated Number of Respondents: 
5,000. 

Estimated Burden Hours Per 
Respondent: 10 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden 

Hours: 835 hours. 
OMB Number: 1535–0062. 
Form Number: PD F 2966. 
Type of Review: Extension. 
Title: Special Bond of Indemnity by 

Purchaser of United States Savings 
Bonds/Notes Involved in a Chain Letter 
Scheme. 

Description: Used by the purchaser of 
savings bonds in a chain letter scheme 
to request refund purchase price of the 
bonds. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
5,000. 

Estimated Burden Hours Per 
Respondent: 8 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden 

Hours: 665 hours. 
OMB Number: 1535–0096. 
Form Number: PD F 1993. 
Type of Review: Extension. 
Title: Reinvestment Application. 
Description: Used to request proceeds 

of matured Series H Savings Bonds be 
reinvested in Series HH Savings Bonds. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
20,000. 

Estimated Burden Hours Per 
Respondent: 15 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden 

Hours: 5,000 hours. 
OMB Number: 1535–0127. 
CFR Part: CFR Part 343. 
Type of Review: Extension. 
Title: Offering of U.S. Mortgage 

Guaranty Insurance Company Tax and 
Loss Bonds. 

Description: Regulations governing 
the issue, reissue, and redemption of 
U.S. Mortgage Guaranty Insurance 
Company Tax and Loss Bonds. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents: 
37. 

Estimated Burden Hours Per 
Respondent: 15 minutes. 

Frequency of Response: On occasion. 
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Estimated Total Reporting Burden 
Hours: 20 hours. 

Clearance Officer: Vicki S. Thorpe, 
(304) 480–6553, Bureau of the Public 
Debt, 200 Third Street, Parkersburg, 
West VA 26106–1328. 

OMB Reviewer: Joseph F. Lackey, Jr., 
(202) 395–7316, Office of Management 
and Budget, Room 10235, New 
Executive Office Building, Washington, 
DC 20503.

Lois K. Holland, 
Treasury PRA Clearance Officer.
[FR Doc. 04–6539 Filed 3–23–04; 8:45 am] 
BILLING CODE 4810–39–P

DEPARTMENT OF THE TREASURY

Submission for OMB Review; 
Comment Request 

March 16, 2004. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 11000, 1750 

Pennsylvania Avenue, NW., 
Washington, DC 20220.
DATES: Written comments should be 
received on or before April 23, 2004, to 
be assured of consideration. 

Internal Revenue Service (IRS) 
OMB Number: 1545–0008. 
Form Number: IRS Forms W–2, W–2c, 

W–2AS, W–2GU, W2VI, W–3, W–3c, 
W–3cPR, W–3PR, W–3SS. 

Type of Review: Extension. 
Title: Wage and Tax Statement (W–2/

W–3 Series). 
Description: Employers report income 

and withholding on Form W–2. Forms 
W–2AS, W–2GU and W–2VI are the 
U.S. possessions versions of Form W–2. 
The Form W–3 series is sued to transmit 
Forms W–2 to the Social Security 
Administration (SSA). Forms W–2c, W–
3c and W–3cPR are used to correct 
previously filed Forms W–2, W–3 and 
W–3PR. Individuals use Form W–2 to 
prepare their income tax returns. 

Respondents: Business or other for-
profit, individuals or households, Not-
for-profit institutions, farms, Federal 
government, State, local or tribal 
government. 

Estimated Number of Respondents: 
5,882,789. 

Estimated Burden Hours Respondent:

Forms Hours per 
response 

W–2 .......................................... 30 min. 
W–2AS ...................................... 23 min. 

Forms Hours per 
response 

W–2c ......................................... 40 min. 
W–2GU ..................................... 25 min. 
W–2VI ....................................... 25 min. 
W–3 .......................................... 28 min. 
W–3 Line 13 ............................. 1 min. 
W–3c ......................................... 52 min. 
W–3cPR .................................... 32 min. 
W–3PR ..................................... 27 min. 
W–3SS ...................................... 25 min. 
W–3SS Line 13 ........................ 1 min. 

Frequency of Response: Annually. 
Estimated Total Reporting Burden: 1 

hour. 
OMB Number: 1545–0047. 
Form Number: IRS Form 990 and 

Schedules A and B. 
Type of Review: Extension. 
Title: Return of Organization Exempt 

From Income Tax Under section 501, 
527, or 4947(a)(1) of the Internal 
Revenue Code (Except Black Lung 
Benefit Trust or Private Foundation). 

Description: Form 990 is needed to 
determine that Internal Revenue Code 
(IRC) section 601(a) tax-exempt 
organizations fulfill the operating 
conditions within the limitations of 
their tax exemption. 

Respondents: Not-for-profit 
institutions. 

Estimated Number of Respondents/
Recordkeepers: 287,769. 

Estimated Burden Hours Respondent/
Recordkeeper:

Form Recordkeeping Learning about the law or 
the form Preparing the form 

Copying, assembling, and 
sending the form to the 

IRS 

990 ...................................... 98 hr., 31 min. 15 hr., 4 min. 21 hr., 4 min. 1 hr., 4 min. 
990–EZ ................................ 29 hr., 10 min. 11 hr., 33 min. 14 hr., 14 min. 32 min. 
Schedule A (Form 990 or 

990–EZ, or 990–PF).
50 hr., 27 min. 9 hr., 26 min. 10 hr., 40 min. 0 min. 

Schedule B (Form 990, 
990–EZ, or 990–PF).

4 hr., 46 min. 1 hr., 23 min. 1 hr., 31 min. 0 min. 

Frequency of Response: Annually. 
Estimated Total Reporting/

Recordkeeping Burden: 48,166,918 
hours. 

OMB Number: 1545–0057. 
Form Number: IRS Form 1024. 
Type of Review: Extension. 
Title: Application for Recognition of 

Exemption Under Section 501(a).

Description: Organizations seeking 
exemption from Federal income tax 
under Internal Revenue Code section 
501(a) as an organization described in 
most paragraphs of section 501(c) must 
use Form 1024 to apply for exemption. 
The information collected is used to 

determine whether the organization 
qualifies for tax-exempt status. 

Respondents: Not-for-profit 
institutions. 

Estimated Number of Respondents/
Recordkeepers: 4,718. 

Estimated Burden Hours Respondent/
Recordkeeper:

Form Recordkeeping Learning about the law or the 
form 

Preparing and sending the form 
to the IRS 

1024, Parts I–III ............................ 53 hr., 5 min. 2 hr., 17 min. 3 hr., 15 min. 
Part IV .......................................... 1 hr., 40 min. 47 min. 51 min. 
Schedule A ................................... 2 hr., 52 min. 18 min. 21 min. 
Schedule B ................................... 1 hr., 40 min. 18 min. 20 min. 
Schedule C ................................... 57 min. 12 min. 13 min. 
Schedule D ................................... 4 hr., 4 min. 18 min. 22 min. 
Schedule E ................................... 1 hr., 40 min. 18 min. 20 min. 
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Form Recordkeeping Learning about the law or the 
form 

Preparing and sending the form 
to the IRS 

Schedule F ................................... 2 hr., 23 min. 6 min. 8 min. 
Schedule G .................................. 1 hr., 54 min. 6 min. 7 min. 
Schedule H ................................... 1 hr., 40 min. 6 min. 7 min. 
Schedule I .................................... 5 hr., 30 min. 30 min. 36 min. 
Schedule J ................................... 2 hr., 23 min. 6 min. 8 min. 
Schedule K ................................... 3 hr., 21 min. 6 min. 9 min. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 291,542 hours. 
OMB Number: 1545–0092. 
Form Number: IRS Form 1041 and 

Schedules. 
Type of Review: Revision. 
Title: U.S. Income Tax Return for 

Estates and Trusts. 

Description: Internal Revenue Code 
(IRC) section 6012 requires that an 
annual income tax return be filed for 
estates and trusts. Data is used to 
determine that the estates, trusts, and 
beneficiaries filed the proper returns 
and paid the correct tax. ICR section 59 
requires the fiduciary to recompute the 

distributable net income on a minimum 
tax basis. 

Respondents: Business or other for-
profit, individuals or households. 

Estimated Number of Respondents/
Recordkeepers: 3,684,000. 

Estimated Burden Hours Respondent/
Recordkeeper:

Form 1041 Schedule D Schedule D tax work-
sheet Schedule J Schedule K–1 

Recordkeeping .............. 54 hr., 44 min. 34 hr., 53 min. 13 hr., 52 min. 39 hr., 27 min. 9 hr., 48 min. 
Learning about the law 

or the form.
20 hr., 22 min. 2 hr., 40 min. 1 hr., 17 min. 1 hr., 23 min. 

Preparing the form ........ 37 hr., 57 min. 3 hr., 19 min. 13 min. 1 hr., 59 min. 1 hr., 36 min. 
Copying, assembling, 

and sending the form 
to the IRS.

4 hr., 33 min. 

Frequency of Response: Annually. 
Estimated Total Reporting/

Recordkeeping Burden: 434,321,090 
hours. 

OMB Number: 1545–0367. 
Form Number: IRS Form 4804. 
Type of Review: Extension. 
Title: Transmittal of Information 

Returns Reported Magnetically. 
Description: 26 U.S.C. 6041 and 6042 

require all persons engaged in a trade or 
business and making payments of 
taxable income to file reports of this 
income with the IRS. In certain cases, 
this information must be filed on 
magnetic media. Form 4804 is used to 
provide signature and balancing totals 
for magnetic media filers of information 
returns. 

Respondents: Business or other for-
profit, individuals or households, not-
for-profit institutions, farms, Federal 
government, State, local or tribal 
government. 

Estimated Number of Respondents/
Recordkeepers: 37,640. 

Estimated Burden Hours Respondent/
Recordkeeper: 17 minutes. 

Frequency of Response: Annually. 
Estimated Total Reporting/

Recordkeeping Burden: 20,902 hours. 
OMB Number: 1545–1529. 
Form Number: None. 
Type of Review: Extension. 
Title: Tip Reporting Alternative 

Commitment (Hairstyling Industry). 
Description: Information is required 

by the Internal Revenue Service in its 

compliance efforts to assist employers 
and their employees in understanding 
and complying with section 6053(a), 
which requires employees to report all 
their tips monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 4,000. 

Estimated Burden Hours Respondent/
Recordkeeper: 9 hours, 22 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 43,073 hours. 
OMB Number: 1545–15459. 
Form Number: None. 
Type of Review: Extension. 
Title: Tip Reporting Alternative 

Commitment (TRAC) for Use in the 
Food and Beverage Industry. 

Description: Information is required 
by the Internal Revenue Service in its 
compliance efforts to assist employers 
and their employee in understanding 
and complying with section 6053(a), 
which requires employees to report all 
their tips monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 41,800. 

Estimated Burden Hours Respondent/
Recordkeeper: 7 hours, 6 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 296,916 hours.
OMB Number: 1545–1572. 

Regulation Project Number: REG–
120200–97 Final. 

Type of Review: Extension. 
Title: Election Not to Apply Look-

Back Method in De Minimis Cases. 
Description: The regulations provides 

rules for electing the benefits of section 
460(b)(6) regarding not applying the 
look-back method to long-term contracts 
in de minimis cases. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 20,000. 

Estimated Burden Hours Respondent/
Recordkeeper: 15 minutes. 

Frequency of Response: Other (once). 
Estimated Total Reporting/

Recordkeeping Burden: 4,000 hours.
OMB Number: 1545–1710. 
Revenue Procedure Number: Revenue 

Procedure 2001–9. 
Type of Review: Extension. 
Title: Form 940 e-file Program. 
Description: Revenue Procedure 

2001–9 provides guidance and the 
requirements for participating in the 
Form 940 e-file Program. 

Respondents: Business or other for-
profit, not-for-profit institutions, Federal 
government, State, local or tribal 
government. 

Estimated Number of Respondents/
Recordkeepers: 390,685. 

Estimated Burden Hours Respondent/
Recordkeeper: 32 minutes. 

Frequency of Response: On occasion. 
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Estimated Total Reporting/
Recordkeeping Burden: 207,125 hours.

OMB Number: 1545–1714. 
Form Number: None. 
Type of Review: Extension. 
Title: Tip Reporting Alternative 

Commitment (TRAC) for Most 
Industries. 

Description: Information is required 
by the Internal Revenue Service in its 
tax compliance efforts to assist 
employers and their employees in 
understanding and complying with 
section 6053(a), which requires 
employees to report all their tips 
monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 300. 

Estimated Burden Hours Respondent/
Recordkeeper: 16 hours, 16 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 4,877 hours.
OMB Number: 1545–1715. 
Form Number: None. 
Type of Review: Extension. 
Title: Tip Rate Determination 

Agreement (For Use by Employers in the 
Food and Beverage Industry). 

Description: Information is required 
by the Internal Revenue Service in its 
tax compliance efforts to assist 
employers and their employees in 
understanding and complying with 
section 6053(a), which requires 
employees to report all their tips 
monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 200. 

Estimated Burden Hours Respondent/
Recordkeeper: 11 hours. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 1,737 hours.
OMB Number: 1545–1716. 
Notice Number: Notice 2001–1. 
Type of Review: Extension. 
Title: Employer-Designed Tip 

Reporting Program for the Food and 
Beverage Industry (EmTRAC). 

Description: Information is required 
by the Internal Revenue Service in its 
tax compliance efforts to assist 
employers and their employees in 
understanding and complying with 
section 6053(a), which requires 
employees to report all their tips 
monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 20. 

Estimated Burden Hours Respondent/
Recordkeeper: 44 hours. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 870 hours.
OMB Number: 1545–1717. 
Form Number: None. 
Type of Review: Extension. 
Title: Tip Rate Determination 

Agreement (TRDA) for Most Industries. 
Description: Information is required 

by the Internal Revenue Service in its 
tax compliance efforts to assist 
employers and their employees in 
understanding and complying with 
section 6053(a), which requires 
employees to report all their tips 
monthly to their employers. 

Respondents: Business or other for-
profit. 

Estimated Number of Respondents/
Recordkeepers: 100. 

Estimated Burden Hours Respondent/
Recordkeeper: 18 hours, 58 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting/

Recordkeeping Burden: 1,897 hours. 
OMB Number: 1545–1730. 
Regulation Project Number: REG–

114998–99 Final. 
Type of Review: Extension. 
Title: Obligations of States and 

Political Subdivisions. 
Description: Section 142(f)(4) of the 

Internal Revenue Code of 1986 permits 
a person engaged in the local furnishing 
of electric energy or gas that uses 
facilities financed with exempt facility 
bonds under section 142(a)(8) and that 
expands its service area in a manner 
inconsistent with the requirements of 
sections 142(a)(8) and 142(f) to make an 
election to ensure that those bonds will 
continue to be treated as tax-exempt 
bonds. The final regulations (1.142(f)–1) 
set forth the required time and manner 
of making this statutory election. 

Respondents: Business or other for-
profit, State, local or tribal government. 

Estimated Number of Respondents: 
15. 

Estimated Burden Hours Respondent: 
1 hour. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden: 15 

hours. 
Clearance Officer: Glenn P. Kirkland, 

(202) 622–3428, Internal Revenue 
Service, Room 6411–03, 1111 
Constitution Avenue, NW., Washington, 
DC 20224. 

OMB Reviewer: Joseph F. Lackey, Jr., 
(202) 395–7316, Office of Management 
and Budget, Room 10235, New 
Executive Office Building, Washington, 
DC 20503.

Lois K. Holland, 
Treasury PRA Clearance Officer.
[FR Doc. 04–6540 Filed 3–23–04; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Submission for OMB Review; 
Comment Request 

March 17, 2004. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 11000, 1750 
Pennsylvania Avenue, NW., 
Washington, DC 20220.

DATES: Written comments should be 
received on or before April 23, 2004, to 
be assured of consideration. 

Internal Revenue Service (IRS) 

OMB Number: 1545–1703. 
Form Number: IRS Form 12815. 
Type of Review: Extension. 
Title: Return Post Card for the 

Community Based Outlet Participation. 
Description: This post card is used by 

the Community Based Outlet Program 
(CBOP) participants (i.e., grocery stores/
pharmacies, copy centers, corporations, 
credit unions, city/county governments) 
to order products. The post card will be 
returns to the Western Area Distribution 
Center for processing. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
10,000. 

Estimated Burden Hours Respondent: 
5 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden: 

834 hours. 
Clearance Officer: Glenn P. Kirkland, 

(202) 622–3428, Internal Revenue 
Service, Room 6411–03, 1111 
Constitution Avenue, NW., Washington, 
DC 20224. 

OMB Reviewer: Joseph F. Lackey, Jr., 
(202) 395–7316, Office of Management 
and Budget, Room 10235, New 
Executive Office Building, Washington, 
DC 20503.

Lois K. Holland, 
Treasury PRA Clearance Officer.
[FR Doc. 04–6541 Filed 3–23–04; 8:45 am] 
BILLING CODE 4830–01–P
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DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571

[Docket No. NHTSA–2003–17140] 

RIN 2127–AI88

Federal Motor Vehicle Safety 
Standards; Child Restraint Systems

Correction 

In rule document 04–5168 beginning 
on page 10928 in the issue of Tuesday, 

March 9, 2004 make the following 
correction:

§571.213 [Corrected] 

On page 10935, the second table for 
§571.213 should read as follows:

TABLE FOR S5.3.2 

Type of add-on child restraint system 

Means of installation 

Type 1 seat belt 
assembly 

Type 1 seat belt assem-
bly plus a tether anchor-

age, if needed 

Child restraint anchor-
age system (effective 
September 1, 2002) 

Type II seat belt 
assembly 

Seat 
back 

mount 

Harnesses labeled per S5.3.1(b)(1) 
through S5.3.1(b)(3) and Figure 12 .............................. ........................................ ........................................ .............................. X 

Other harnesses .................................. .............................. X 
Car beds .............................................. X 
Rear-facing restraints ........................... X ........................................ X 
Belt-positioning seats ........................... .............................. ........................................ ........................................ X ............
All other child restraints ....................... X X X 

[FR Doc. C4–5168 Filed 3–23–04; 8:45 am] 
BILLING CODE 1505–01–D 
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ELECTION ASSISTANCE COMMISSION

Publication of State Plans Pursuant to 
the Help America Vote Act

AGENCY: U.S. Election Assistance 
Commission (EAC).
ACTION: Notice.

SUMMARY: Pursuant to Section 255(b) of 
the Help America Vote Act(HAVA), 
Pub. L. 107–252, the U.S. Election 
Assistance Commission (EAC) hereby 
causes to be published in the Federal 
Register the election plans submitted by 
the 50 States, the District of Columbia, 
the Commonwealth of Puerto Rico, 
Guam, American Samoa, and the United 
StatesVirgin Islands.
DATES: This notice is effective March 24, 
2004.
FOR FURTHER INFORMATION CONTACT: 
Bryan Whitener at (202) 694–1095. 

Submit Comments: Any comments 
regarding the plans published herewith 
should be made in writing to the chief 
election official of the individual States 
at the address listed in the 
SUPPLEMENTARY INFORMATION section.
SUPPLEMENTARY INFORMATION: The 
Commission wishes to acknowledge the 
great effort that went into the 
development of the State plans and 
encourages public comment. The 
Commission notes that plans published 
herein include only those that meet the 
notice and comment requirements of 
Sec. 256 of HAVA. The Commission 
also notes that States, Territories and 
the District of Columbia (the 
jurisdiction) may change or update their 
plans from time to time pursuant to 
Section 254 (a)(11),(12),(13) of HAVA. 
Those commenting on these plans 
should contact the chief State election 
official of their respective State, 
Territory or the District of Columbia 
listed in the SUPPLEMENTARY 
INFORMATION section, to determine if 
their jurisdiction has or is in the process 
of making changes in their plans 
pursuant to Section 254. 

Upon the expiration of 45 days from 
March 24, 2004, any State, Territory or 
the District of Columbia whose plan is 
published herein will be eligible to file 
a statement of certification under Sec. 
253 of HAVA. The statement of 
certification must confirm that the 
jurisdiction is in compliance with the 
requirements referred to in Section 
253(b) of HAVA. The statement of 
certification must be provided to the 
Election Assistance Commission in 
order for the jurisdiction to receive a 
requirements payment under Subtitle D 
of Title II of HAVA. 

The members of the U.S. Election 
Assistance Commission are:

DeForest B. Soaries, Jr., Chairman; 
Gracia M. Hillman, Vice-Chair; 
Paul S. DeGregorio, Commissioner; and 
Ray Martinez, III, Commissioner. 

Chief State Election Officials

Alabama 

Nancy Worley, Secretary of State, Alabama 
State Capitol, Room S–105, 600 Dexter 
Avenue, Montgomery, AL 36104, 334/
242–7205, FAX 334/242–4993, E-mail: 
sos@sos.al.gov.

Alaska 

Loren Lehman, Lieutenant Governor, State of 
Alaska, State Capitol, Rm 315, 120 4th 
Street, Juneau, AK 99801, 907/465–3520, 
FAX 907/465–5400, E-mail: 
Loren_Lehman@gov.state.ak.us.

American Samoa 

Soliai T. Fuimaono, Chief Election Officer, 
Election Office, PO Box 3970, Pago Pago, 
AS 96799, 0–11–684/633–2522, FAX 0–
11–684/633–7116, E-mail: 
Aselect@samoatelco.com.

Arizona 

Jan Brewer, Secretary of State, State Capitol, 
West Wing, 7th Floor, 1700 W Washington, 
Phoenix AZ 85007–2808, 602/542–4285, 
FAX 602/542–1575, E-mail: 
sosadmin@sos.state.az.us.

Arkansas 

Charlie Daniels, Secretary of State, 256 State 
Capitol Bldg., Little Rock AR 72201, 501/
682–1010, FAX 501/682–3510, E-mail: 
ElectionsEmail@sosmail.state.ar.us.

California 

Kevin Shelley, Secretary of State, 1500 11th 
St, Sacramento CA 95814–2974, 916/653–
7244, FAX 916/653–4620, E-mail: 
constituentaffairs@ss.ca.gov.

Colorado 

Donetta Davidson, Secretary of State, 1560 
Broadway, Ste. 200, Denver CO 80202, 
303/894–2212, FAX 303/894–2389, E-mail: 
sosadmin1@state.co.us.

Connecticut 

Susan Bysiewicz, Secretary of the State, State 
Capitol, Rm 104, 210 Capitol Avenue, 
Hartford CT 06106, 860/509–6200, FAX 
860/509–6209,E-mail: 
Susan.Bysiewicz@po.state.ct.us.

Delaware 

Frank B. Calio, Commissioner of Elections, 
32 West Loockerman St, Ste M101, Dover 
DE 19904, 302/739–4277, FAX 302/739–
6794, 1–800/323–7523, E-mail: 
fcalio@state.de.us.

District of Columbia 

Alice P. Miller, Executive Director, Board of 
Elections and Ethics, 441 Fourth St, NW., 
Rm. 250, Washington DC 20001, 202/727–
2525, FAX 202/347–2648, E-mail: 
apmiller@dcboee.org.

Florida 

Glenda E. Hood, Secretary of State, The 
Capitol, Plaza Level, Room 2, Tallahassee 

FL 32399–0250, 850/488–3680, FAX 850/
487–2214, E-mail: 
SecretaryofState@mail.dos.state.fl.us.

Georgia 

Cathy Cox, Secretary of State and 
Chairperson, State Election Board, State 
Capitol, Rm 214, Atlanta GA 30334, 404/
656–2881, FAX 404/656–0513, E-mail: 
sosweb@sos.state.ga.us.

Guam 

Gerald A. Taitano, Executive Director, 
Election Commission, GCIC Building, Ste 
200, 414 West Soledad Avenue, Hagatna, 
GU 96910, 671/477–9791, FAX 671/477–
1895, E-mail: gataitano@mail.gov.gu.

Hawaii 

Dwayne Yoshina, Chief Election Officer, 
Office of Elections, 802 Lehua Avenue, 
Pearl City HI 96782, 808/453–8683, FAX 
808/453–6006, 1–800/442–8683 (Hawaii 
only), E-mail: elections@aloha.net.

Idaho 

Ben Ysursa, Secretary of State, 700 West 
Jefferson, Ste. 203, P.O. Box 83720, Boise 
ID 83720–0080, 208/334–2300, FAX 208/
334–2282, 
E-mail: election@idsos.state.id.us.

Illinois 

Daniel W. White, Executive Director, State 
Board of Elections, 1020 S. Spring St., 
Springfield IL 62704, 217/782–4141, FAX 
217/524–5574,E-mail: 
dwhite@elections.state.il.us.

Indiana 

Todd Rokita, Secretary of State, State House, 
Rm 201, Indianapolis IN 46204, 317/232–
6531, FAX 317/233–3283, E-mail: 
jgreen@sos.state.in.us.

Iowa 

Chet Culver, Secretary of State, Chairperson, 
Voter Registration Commission, State 
House, Des Moines IA 50319, 515/281–
8993, FAX 515/242–5952, E-mail: 
sos@sos.state.ia.us.

Kansas 

Ron Thornburgh, Secretary of State, 
Memorial Hall, 1st Fl., 120 SW. 10th, 
Topeka KS 66612–1594, 785/296–2236, 
FAX 785/291–3051, E-mail: 
RonT@kssos.org.

Kentucky 

Sarah Ball Johnson, Executive Director, State 
Board of Elections, 140 Walnut St, 
Frankfort KY 40601–3240, 502/573–7100, 
FAX 502/573–4369, E-mail: 
sarahball.Johnson@mail.state.ky.us.

Louisiana 

W. Fox McKeithen, Secretary of State, State 
Capitol, 20th Flr, Baton Rouge LA 
70804,225/342–4479, FAX 225/342–
5577,E-mail: admin@sos.louisiana.gov.

Maine 

Dan Gwadosky, Secretary of State, 148 State 
House Station, Augusta ME 04333–
0148,207/626–8400,FAX 207/287–8598,E-
mail: Dan.Gwadosky@state.me.us.
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Maryland 
Linda H. Lamone, Administrator, State Board 

of Elections,151 West Street, Ste. 
200,Annapolis MD 21401–0486,410/269–
2840,FAX 410/974–2019,E-mail: 
sep@elections.state.md.us.

Massachusetts 
William Francis Galvin, Secretary of the 

Commonwealth, State House, Rm 
337,Boston MA 02133,617/727–9180,FAX 
617/742–4722,E-mail: cis@sec.state.ma.us.

Michigan 
Terri Lynn Land, Secretary of State, Treasury 

Bldg., First Flr,430 W Allegan St,Lansing 
MI 48918–9900,517/373–2510,FAX 517/
373–0727,E-mail: secretary@michigan.gov.

Minnesota 
Mary Kiffmeyer, Secretary of State, 180 State 

Office Bldg.,100 Constitution Ave,St Paul 
MN 55155–1299,651/282–2436,FAX 651/
296–9073,E-mail: 
secretary.state@state.mn.us.

Mississippi 
Eric Clark, Secretary of State, 401 Mississippi 

Street, Jackson MS 39201,601/359–
1350,FAX 601/359–5019,E-mail: 
eclark@sos.state.ms.us.

Missouri 
Matt Blunt, Secretary of State, State Capitol, 

Rm 208, Jefferson City MO 65101,573/751–
2379,FAX 573/751–2490,E-mail: 
SOSmain@sosmail.state.mo.us.

Montana 
Bob Brown, Secretary of State, State Capitol, 

Rm 225, P.O. BOX 202801,Helena Mt 
59620,406/444–2034,FAX 406/444–3976,E-
mail: bobbrown@state.mt.us.

Nebraska 
John A. Gale, Secretary of State, State 

Capitol, Ste 2300,Lincoln NE 68509–
4608,402/471–2555,FAX 402/471–3237,E-
mail: Jgale@nol.org.

Nevada 
Dean Heller, Secretary of State, Capitol 

Building, 101 North Carson Street, Ste. 
3,Carson City NV 89701–4786,775/684–
5708,FAX 775/684–5725,E-mail: 
sosmail@govmail.state.nv.us.

New Hampshire 
William M. Gardner, Secretary of State, State 

House, Rm 204,Concord NH 03301,603/
271–3242,FAX 603/271–6316,E-mail: 
kladd@sos.state.nh.us.

New Jersey 
Peter C. Harvey, Attorney General of New 

Jersey, Department of Law and Public 
Safety,25 Market Street, P.O. Box 
080,Trenton, NJ 08625–0080,609/292–
4976,FAX 609/292–3508,E-mail: 
njelections@lps.state.nj.us.

New Mexico 
Rebecca Vigil-Giron, Secretary of State, 325 

Don Gaspar, Ste. 300,Santa Fe, NM 
87503,505/827–3600,FAX 505/827–8081,E-
mail: secstate@state.nm.us.

New York 

Peter S. Kosinski, Deputy Executive Director, 
State Board of Election,40 Steuben 
Street,Albany NY 12207–2109,518/474–
6367,FAX 518/486–4068,E-mail: 
pkosinski@elections.state.ny.us.

North Carolina 

Gary O. Bartlett, Executive Director, State 
Board of Elections,506 North Harrington 
Street,Raleigh NC 27603,919/733–
7173,FAX 919/715–0135,E-mail: 
gary.Bartlett@ncmail.net.

North Dakota 

Alvin A. Jaeger, Secretary of State, 600 East 
Boulevard Ave., Dept. 108,Bismarck ND 
58505–0500,701/328–2900,FAX 701/328–
2992,E-mail: sos@state.nd.us.

Ohio 

J. Kenneth Blackwell, Secretary of State, 180 
E. Broad St., 16th Fl.,Columbus OH 
43215,614/466–4980,FAX 614/466–2892,E-
mail: Blackwell@sos.state.oh.us.

Oklahoma 

Michael Clingman, Secretary, State Election 
Board, State Capitol, Rm B–6,Oklahoma 
City OK 73105,405/521–2391,FAX 405/
521–6457,E-mail: 
elections@oklasof.state.ok.us.

Oregon 

Bill Bradbury, Secretary of State, 136 State 
Capitol, Salem OR 97310–0722,503/986–
1500,FAX 503/986–1616,E-mail: 
Oregon.sos@state.or.us.

Pennsylvania 

Pedro A. Cortes, Secretary of the 
Commonwealth, 302 North Office 
Bldg.,Harrisburg PA 17120–0029,717/787–
7630,FAX 717/787–1734,E-mail: 
pcortes@state.pa.us.

Puerto Rico 

Aurelio Gracia Morales, President, State 
Elections Commission,P.O. Box 
9066525,San Juan PR 00906–6525,787/
777–8682,FAX 787/296–0173,E-mail: 

Rhode Island 

Matt Brown, Secretary of State, State House, 
Room 220,Providence RI 02903,401/222–
2357,FAX 401/222–1356,E-mail: 
mhammond1@infoave.net.

South Carolina 

Marci Andino, Executive Director, State 
Election Commission,2221 Devine Street, 
Ste 105,Columbia SC 29205,803/734–
9060,FAX 803/734–9066,E-mail: 
Elections@scsec.state.sc.us.

South Dakota 

Chris Nelson, Secretary of State, State Capitol 
Bldg., Ste 204,500 E Capitol,Pierre SD 
57501–5070,605/773–3537,FAX 605/773–
6580,E-mail: Chris.Nelson@state.sd.us.

Tennessee 

Brook Thompson, Coordinator of Elections, 
Elections Division,Office of the Secretary 
of State,312 Eighth Avenue North,8th 

Floor, William R. Snodgrass 
Tower,Nashville TN 37243–0309,615/741–
7956,FAX 615/741/1278,E-mail: 
Tennessee.Elections@state.tn.us.

Texas 

Geoffrey Connor, Secretary of State, State 
Capitol, Rm 1E.8, Austin TX 78701, 512/
463–5701, FAX 512/475–2761, E-mail: 
gconnor@sos.state.tx.us.

Utah 

Gayle F. McKeachnie, Lieutenant Governor, 
Chief Elections Officer, 115 State Capitol, 
Salt Lake City UT 84114–0601, 801/538–
1040, FAX 801/538–1557, E-mail: 
elections@utah.gov.

Vermont 

Deborah L. Markowitz, Secretary of State, 
Redstone Building, 26 Terrace Street, 
Montpelier VT, 802/828–2363, FAX 802/
828–2496, E-mail: dmarko@sec.state.vt.us.

Virginia 

Jean Jensen, Secretary, State Board of 
Elections, 200 N 9th St, Ste 101, Richmond 
VA 23219–3497, 804/786–6551, FAX 804/
371–0194, E-mail: jjensen@sbe.state.va.us.

Virgin Islands 

John Abrahamson, Jr., Supervisor of 
Elections, 4 Sunny Isle Shopping Center 
Annex, Christiansted, St. Croix, United 
States VI 00851, 809/774–3107, FAX 809/
776–2391, E-mail: 
electionsys@unitedstates.vi.

Washington 

Sam Reed, Secretary of State, 520 Union 
Avenue, SE., PO Box 40220, Olympia WA 
98504–0220, 360/902–4151, FAX 360/586–
5629, E-mail: sreed@secstate.wa.gov.

West Virgina 

Joe Manchin, III, Secretary of State, Building 
1, Rm 157–K, 1900 Kanawha Blvd E, 
Charleston WV 25305–0770, 304/558–
6000, FAX 304/558–0900, E-mail: 
wvsos@wvsos.com.

Wisconsin 

Kevin J. Kennedy, Executive Director, State 
Elections Board, P.O. Box 2973, 132 E. 
Wilson St, Ste 200, Madison WI 53701–
2973, 608/266–8005, FAX 608/267–0500, 
E-mail: seb@seb.state.wi.us.

Wyoming 

Joe Meyer, Secretary of State, The Capitol 
Bldg., Rm 106, Cheyenne WY 82002–0020, 
307/777–5333, FAX 307/777–6217, E-mail: 
secofstate@state.wy.us.

Thank you for your interest in 
improving the voting process in 
America.

Signed: March 8, 2004. 
DeForest B. Soaries, Jr., 
Chairman, U.S. Election Assistance 
Commission.
BILLING CODE 6820–MP–P
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3 CFR 

Proclamations: 
6867 (Amended by 

Proc. 7757) ....................9515
7757...................................9515
7758.................................10131
7759.................................10593
7760.................................11483
7761.................................11485
7762.................................11489
7763.................................13707
Executive Orders: 
12170 (See Notice of 

March 10, 2004)...........12051
12957 (See Notice of 

March 10, 2004)...........12051
12959 (See Notice of 

March 10, 2004)...........12051
13059 (See Notice of 

March 10, 2004)...........12051
13257 (Amended by 

EO 13333)....................13455
13288 (Continued by 

Notice of March 2, 
2004) ............................10313

13322 (Superseded by 
EO 13332)....................10891

13331.................................9911
13332...............................10891
13333...............................13455
Administrative Orders: 
Memorandums: 
Memorandum of March 

1, 2004 .........................10133
Memorandum of March 

3, 2004 .........................10597
Memorandum of March 

5, 2004 .........................11489
Memorandum of March 

18, 2004 .......................13211
Notices: 
Notice of March 2, 

2004 .............................10313
Notice of March 8, 

2004 .............................11491
Notice of March 10, 

2004 .............................12051
Presidential 

Determinations: 
No. 2004–23 of 

February 25, 2004 .........9915
No. 2004–24 of 

February 25, 2004 .........9917
No. 2004–25 of 

February 26, 2004 .......10595

5 CFR 

300...................................10152
890.....................................9919

1201.................................11503

7 CFR 

301.......................10599, 13457
319.....................................9743
330...................................12265
400.....................................9519
457.....................................9519
701...................................10300
783.....................................9744
906...................................10135
985...................................13213
1220.................................13458
1230...................................9924
1427.................................12053
Proposed Rules: 
16.....................................10354
273...................................12981
319.........................9976, 13262
457...................................11342
979...................................13269
1000...................................9763
1001...................................9763
1005...................................9763
1006...................................9763
1007...................................9763
1030...................................9763
1032...................................9763
1033...................................9763
1124...................................9763
1126...................................9763
1131...................................9763
1730.................................12989

8 CFR 

214...................................11287
Proposed Rules: 
208...................................10620
212...................................10620
1003.................................10627
1208.................................10627
1212.................................10627
1240.................................10627

9 CFR 

71.....................................10137
77.....................................13218
78.......................................9747
93...........................9749, 10633
94.....................................10633
95.....................................10633

10 CFR 

852...................................13709
Proposed Rules: 
71.....................................12088

11 CFR 

Proposed Rules: 
100...................................11736
102...................................11736
104...................................11736
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106...................................11736
114...................................11736

12 CFR 

220...................................10601
229...................................10602
609...................................10901
611...................................10901
612...................................10901
614...................................10901
615...................................10901
617...................................10901
741.....................................9926
795...................................12265
Proposed Rules: 
303...................................12571
324...................................12571

13 CFR 

Proposed Rules: 
121...................................13130

14 CFR 

21.....................................10315
23.....................................13465
25.........................12526, 12971
29.....................................10315
39 .......9520, 9521, 9523, 9526, 

9750, 9927, 9930, 9932, 
9934, 9936, 9941, 10317, 

10319, 10321, 10913, 10914, 
10915, 10917, 10919, 10921, 
11290, 11293, 11296, 11297, 
11299, 11303, 11305, 11308, 
11504, 11789, 12057, 12060, 
12061, 12063, 12064, 12065, 
12783, 12786, 12787, 13127, 

13712, 13715
71 ...........10103, 10324, 10325, 

10326, 10327, 10328, 10329, 
10330, 10331, 10603, 10604, 
10605, 10606, 10608, 10609, 
10610, 10611, 10612, 11480, 
11712, 11791, 11793, 11794, 
11795, 11797, 11943, 13467, 
13468, 13469, 13470, 13471

95.....................................10612
97.........................10614, 12973
121.......................12938, 13472
158...................................12940
Proposed Rules: 
39 ...........10179, 10357, 10360, 

10362, 10364, 10364, 10366, 
10369, 10370, 10372, 10374, 
10375, 10378, 10379, 10381, 
10383, 10385, 10387, 10636, 
10638, 10641, 10939, 11346, 
11547, 11549, 11550, 11552, 
11554, 11556, 11558, 11821, 
12580, 12582, 12585, 12587, 
12589, 12592, 12594, 12596, 
12807, 13760, 13761, 13763

71 ...........10389, 11825, 12992, 
12993

15 CFR 

745...................................12789
774...................................12789

16 CFR 

304.....................................9943
Proposed Rules: 
316...................................11776
610...................................13192
698...................................13192

17 CFR 
200...................................13166
201...................................13166
210.........................9722, 11244
211...................................12067
228.....................................9722
229.....................................9722
239...................................11244
240 ............9722, 13166, 13219
249.........................9722, 11244
270.........................9722, 11244
274.........................9722, 11244
Proposed Rules: 
200...................................11126
230...................................11126
232.......................13426, 13690
239 ..........12752, 13426, 13690
240.......................11126, 12922
242...................................11126
249 .........11126, 12752, 12904, 

13426, 13690
259.......................13426, 13690
269.......................13426, 13690
270 ...........9726, 11762, 12752, 

13690
274 ..........12752, 13426, 13690

18 CFR 
330...................................12539
385...................................12539

19 CFR 
12.....................................12267
122...................................10151

20 CFR 
Proposed Rules: 
667...................................11234
670...................................11234
701...................................12218
703...................................12218

21 CFR 
Ch. I .................................13716
201.......................13717, 13725
203...................................12792
312...................................13472
314.......................11309, 13472
331...................................13725
520 .............9753, 9946, 13219, 

13220
522 ..........11506, 12271, 13735
558 ............9947, 12067, 13221
803...................................11310
806...................................11310
807...................................11310
814...................................11310
820...................................11310
864...................................12271
870...................................10615
882...................................10331
1005.................................11310
1308.................................12794
Proposed Rules: 
Ch. 1 ................................12810
101.....................................9559
201...................................13765
314.....................................9982
876...................................12598
888...................................10390

22 CFR 
41.....................................12797
302...................................12273

23 CFR 
658...................................11994

Proposed Rules: 
658...................................11997

24 CFR 

21.....................................11314
24.....................................11314
200.......................10106, 11494
203...................................11500
Proposed Rules: 
5.......................................10126
570...................................10126
983...................................12950
990...................................11349
3284...................................9740

25 CFR 

Proposed Rules: 
30.....................................10181
37.....................................10181
39.....................................10181
42.....................................10181
44.....................................10181
47.....................................10181
243...................................11784

26 CFR 

1 ...9529, 11507, 12069, 12799, 
13473

Proposed Rules: 
1 .....9560, 9771, 11560, 11561, 

12091, 12291, 12811, 12994, 
13498, 13769

54.....................................13769

28 CFR 

50.....................................10152
79.....................................13628
551...................................13735

29 CFR 

1607.................................10152
1614.................................13473
4022.................................12072
4044.................................12072
Proposed Rules: 
2.......................................11234
37.....................................11234
1926.................................12098
2550...................................9900

30 CFR 

920...................................11512
946...................................11314
Proposed Rules: 
920...................................11562
943.....................................9983

31 CFR 

210...................................13184

32 CFR 

299...................................12975
806b.................................12540

33 CFR 

66.....................................12541
100...................................12073
117 .....9547, 9549, 9550, 9551, 

10158, 10159, 10160, 10615, 
12074, 12541, 13473

165 .............9552, 9948, 10616, 
11314, 12542

Proposed Rules: 
100.........................9984, 11564
117 ...........9562, 10182, 10183, 

11351, 12601
147...................................12098
165...................................12812
402.....................................9774

34 CFR 

5b.....................................12246
222...................................12234
600...................................12274
649...................................12274
668...................................12274
674...................................12274
675...................................12274
676...................................12274
682...................................12274
685...................................12274
690...................................12274
693...................................12274
Proposed Rules: 
106...................................11276

36 CFR 

Proposed Rules: 
1220.................................12100
1222.................................12100
1223.................................12100
1224.................................12100
1225.................................12100
1226.................................12100
1227.................................12100
1228.................................12100
1229.................................12100
1230.................................12100
1231.................................12100
1232.................................12100
1233.................................12100
1234.................................12100
1235.................................12100
1236.................................12100
1237.................................12100
1238.................................12100
1240.................................12100
1242.................................12100
1244.................................12100
1246.................................12100

37 CFR 

201...................................11515
270.......................11515, 13127
Proposed Rules: 
1.........................................9986
2.........................................9986
10.......................................9986
11.......................................9986
201...................................11566

38 CFR 

1.......................................11531
36.....................................10618
Proposed Rules: 
19.....................................10185
20.....................................10185

39 CFR 

111.......................11532, 11534
241...................................11536
Proposed Rules: 
601...................................13786
3001.................................11353

40 CFR 

52 ...........10161, 11798, 12074, 
12802, 13221, 13225, 13227, 
13231, 13234, 13236, 13239, 

13474, 13737
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62 ....9554, 9949, 10165, 11537
63.....................................10512
69.........................10332, 12199
70...........................9557, 10167
81.........................11798, 12802
82...........................9754, 11946
112...................................12804
180 .............9954, 9958, 11317, 

12542, 13740
258...................................13241
262...................................11801
271 .........10171, 11322, 11801, 

12544
Proposed Rules: 
1.......................................11826
52 .............9776, 11577, 11580, 

12103, 12293, 13272, 13273, 
13274, 13275, 13498, 13793

60.........................12398, 12603
62 ................9564, 9987, 10186
63.....................................12603
72.....................................12398
75.....................................12398
82.....................................11358
141.....................................9781
142.....................................9781
261...................................12995
271...................................10187
300 ...........9988, 10646, 12604, 

12606, 12608

41 CFR 

60-3..................................10152
102-39..............................11539
302-17..............................12079

42 CFR 

71.....................................12975

44 CFR 

64.......................................9755
65 ...........10923, 12081, 12084, 

12976
67.........................10924, 10927
Proposed Rules: 
67.....................................10941

45 CFR 

34.....................................13256
2400.................................11813
Proposed Rules: 
74.....................................10951
87.....................................10951
92.....................................10951
96.....................................10951
Ch. XII..............................10188
Ch. XXV...........................10188

46 CFR 

67.....................................10174
310.....................................9758
Proposed Rules: 
67.....................................11582
221...................................11582

47 CFR 

0.......................................13745
2.......................................13746
15.....................................12547
36.....................................12548
54.........................11326, 12087
73 ............11540, 12277, 13259
76.....................................12547
Proposed Rules: 
1.......................................13276
15.....................................12612
36.....................................12814
51.....................................12814

52.....................................12814
53.....................................12814
54.........................12814, 13794
61.....................................13794
63.........................12814, 13276
64.....................................12814
69.........................12814, 13794
73 ....9790, 9791, 12296, 12618

48 CFR 
207...................................13477
216...................................13478
217...................................13478
1817...................................9963
1852.................................13260
Proposed Rules: 
23.....................................10118
36.....................................13499
52.....................................10118
207...................................13500
212...................................13500
224...................................13503
225...................................13500
252...................................13500
1827.................................11828
1828.................................11828
1829.................................11828
1830.................................11828
1831.................................11828
1832.................................11828
1833.................................11828

49 CFR 
1.......................................12804
193...................................11330
229...................................12532
375...................................10570
541.....................................9964
571 .........10928, 11337, 11815, 

13958

1115.................................12805
1130.................................12805
Proposed Rules: 
172.....................................9565
173.....................................9565
174.....................................9565
175.....................................9565
176.....................................9565
177.....................................9565
178.....................................9565
390...................................13803
391...................................13803
392...................................13803
395...................................13803
396...................................13803
571.......................13011, 13805
575...................................13503
659...................................11218

50 CFR 

17 ............10335, 12278, 12553
216.....................................9759
223...................................11540
229 ............9760, 11817, 13479
622.........................9969, 13481
635...................................10936
648 ...........9970, 10174, 10177, 

10937, 13482
660...................................11064
679 .........11545, 11819, 12569, 

12570, 12980, 13496, 13758
Proposed Rules: 
17 ............10956, 12619, 13504
20.........................12105, 13440
622...................................10189
648...................................12826
660...................................11361
679...................................10190
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance.

RULES GOING INTO 
EFFECT MARCH 24, 2004

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Soybean promotion, research, 

and consumer information: 
Referendum request 

procedures; published 3-
23-04

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Plant-related quarantine, 

domestic: 
Karnal bunt; published 2-23-

04

ENERGY DEPARTMENT 
Physician panel determinations 

on worker requests for 
assistance in filing for State 
workers’ compensation 
benefits; guidelines; 
published 3-24-04

ENVIRONMENTAL 
PROTECTION AGENCY 
Pesticides; tolerances in food, 

animal feeds, and raw 
agricultural commodities: 
Ammonium bicarbonate; 

published 3-24-04

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Freedom of Information Act; 

implementation: 
Fee schedule; published 3-

24-04

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 

related products: 
Trenbolone and estradiol; 

published 3-24-04

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Boeing; published 2-18-04
Dornier; published 2-18-04
Raytheon; published 2-18-04
Saab; published 2-18-04

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Milk marketing orders: 

Western; comments due by 
4-1-04; published 10-31-
03 [FR 03-27414] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Endangered Species Act: 

Joint counterpart 
consultation regulations; 
comments due by 3-30-
04; published 1-30-04 [FR 
04-01963] 

Fishery conservation and 
management: 
Northeastern United States 

fisheries—
Atlantic sea scallop; 

comments due by 3-29-
04; published 2-26-04 
[FR 04-04019] 

Northeastern United States 
fisheries—
Spiny dogfish; comments 

due by 4-2-04; 
published 3-18-04 [FR 
04-06129] 

COMMODITY FUTURES 
TRADING COMMISSION 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

CONSUMER PRODUCT 
SAFETY COMMISSION 
Regulatory Review Program; 

systematic review of 
Commission regulations; 
pilot project; comments due 
by 3-29-04; published 1-28-
04 [FR 04-01744] 

COURT SERVICES AND 
OFFENDER SUPERVISION 
AGENCY FOR THE 
DISTRICT OF COLUMBIA 
Semi-annual agenda; Open for 

comments until further 
notice; published 12-22-03 
[FR 03-25121] 

DEFENSE DEPARTMENT 
Federal Acquisition Regulation 

(FAR): 
Electronic representations 

and certifications; 
comments due by 3-29-
04; published 1-27-04 [FR 
04-01512] 

Training and education cost 
principle; comments due 
by 3-29-04; published 1-
29-04 [FR 04-01876] 

Transportation; standard 
industry practices; 
comments due by 3-29-
04; published 1-27-04 [FR 
04-01507] 

Military justice: 
Criminal jurisdiction over 

civilians employed by or 
accompanying the Armed 
Forces outside the United 
States, certain and former 
service members; 
comments due by 4-2-04; 
published 2-2-04 [FR 04-
01868] 

ENERGY DEPARTMENT 
Federal Energy Regulatory 
Commission 
Electric rate and corporate 

regulation filings: 
Virginia Electric & Power 

Co. et al.; Open for 
comments until further 
notice; published 10-1-03 
[FR 03-24818] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 

national emission standards; 
and air pollution; standards 
of performance for new 
stationary sources: 
Electric utility steam 

generating units; 
comments due by 3-30-
04; published 1-30-04 [FR 
04-01539] 

Air programs: 
Ambient Air quality 

standards, national—
Fine particulate matter 

and ozone; interstate 
transport control 
measures; comments 
due by 3-30-04; 
published 1-30-04 [FR 
04-00808] 

Air programs; approval and 
promulgation; State plans 
for designated facilities and 
pollutants: 
Louisiana; comments due by 

4-2-04; published 3-3-04 
[FR 04-04622] 

Air programs; approval and 
promulgation; State plans 
for designated facilities and 
pollutants: 
South Carolina; comments 

due by 3-31-04; published 
3-1-04 [FR 04-04461] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Michigan; comments due by 

3-29-04; published 2-26-
04 [FR 04-04253] 

Texas; comments due by 4-
1-04; published 3-2-04 
[FR 04-04625] 

Environmental statements; 
availability, etc.: 
Coastal nonpoint pollution 

control program—
Minnesota and Texas; 

Open for comments 
until further notice; 
published 10-16-03 [FR 
03-26087] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Copper (II) hydroxide; 

comments due by 3-29-
04; published 1-28-04 [FR 
04-01376] 

Formaldehyde, polymer; 
comments due by 3-29-
04; published 1-28-04 [FR 
04-01375] 

Lactic acid, n-butyl ester, 
etc.; comments due by 3-
29-04; published 1-28-04 
[FR 04-01447] 

Superfund program: 
National oil and hazardous 

substances contingency 
plan—
National priorities list 

update; comments due 
by 4-2-04; published 3-
3-04 [FR 04-04624] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 

Commercial mobile radio 
services—
Enhanced 911 

requirements; 
expansion; comments 
due by 3-29-04; 
published 2-11-04 [FR 
04-02125] 

Radio stations; table of 
assignments: 
Alabama; comments due by 

3-29-04; published 2-24-
04 [FR 04-03969] 

California; comments due by 
4-1-04; published 2-24-04 
[FR 04-03963] 

Nevada and Arizona; 
comments due by 4-1-04; 
published 2-24-04 [FR 04-
03966] 

FEDERAL DEPOSIT 
INSURANCE CORPORATION 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

FEDERAL RESERVE 
SYSTEM 
Consumer financial information 

privacy: 
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Gramm-Leach-Bliley Act—
Privacy notices, alternative 

forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

FEDERAL TRADE 
COMMISSION 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

GENERAL SERVICES 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 
Electronic representations 

and certifications; 
comments due by 3-29-
04; published 1-27-04 [FR 
04-01512] 

Training and education cost 
principle; comments due 
by 3-29-04; published 1-
29-04 [FR 04-01876] 

Transportation; standard 
industry practices; 
comments due by 3-29-
04; published 1-27-04 [FR 
04-01507] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
GRAS or prior-sanctioned 

ingredients: 
Menhaden oil; comments 

due by 3-30-04; published 
1-15-04 [FR 04-00811] 

Reports and guidance 
documents; availability, etc.: 
Evaluating safety of 

antimicrobial new animal 
drugs with regard to their 
microbiological effects on 
bacteria of human health 
concern; Open for 
comments until further 
notice; published 10-27-03 
[FR 03-27113] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage regulations: 

Maryland; Open for 
comments until further 
notice; published 1-14-04 
[FR 04-00749] 

Ports and waterways safety: 
Charleston Harbor, 

Charleston, SC; security 
zone; comments due by 
3-30-04; published 12-31-
03 [FR 03-32079] 

San Francisco Bay, CA—

Security zones; comments 
due by 3-29-04; 
published 1-29-04 [FR 
04-01858] 

HOMELAND SECURITY 
DEPARTMENT 
Transportation Security 
Administration 
Civil aviation security: 

Aircraft repair station 
security; comments due 
by 3-29-04; published 2-
24-04 [FR 04-04051] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Manufactured Housing 

Program: 
Minimum payments to 

States; comments due by 
3-31-04; published 3-1-04 
[FR 04-04480] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered Species Act: 

Joint counterpart 
consultation regulations; 
comments due by 3-30-
04; published 1-30-04 [FR 
04-01963] 

INTERIOR DEPARTMENT 
Surface Mining Reclamation 
and Enforcement Office 
Surface coal mining and 

reclamation operations: 
Ownership and control of 

mining operations; 
definitions, permit 
requirements, enforcement 
actions, etc.; comments 
due by 3-29-04; published 
2-26-04 [FR 04-04300] 

LABOR DEPARTMENT 
Employee Benefits Security 
Administration 
Employee Retirement Income 

Security Act: 
Fiduciary responsibility; 

automatic rollover safe 
harbor; comments due by 
4-1-04; published 3-2-04 
[FR 04-04551] 

LIBRARY OF CONGRESS 
Copyright office and 

procedures: 
Copyright claims registration; 

‘‘Best Edition’’ of 
published motion pictures 
for Library of Congress 
collections; comments due 
by 3-29-04; published 2-
26-04 [FR 04-03958] 

NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 
Electronic representations 

and certifications; 
comments due by 3-29-

04; published 1-27-04 [FR 
04-01512] 

Training and education cost 
principle; comments due 
by 3-29-04; published 1-
29-04 [FR 04-01876] 

Transportation; standard 
industry practices; 
comments due by 3-29-
04; published 1-27-04 [FR 
04-01507] 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

Credit unions: 
Investment in exchangeable 

collateralized mortgage 
obligations; comments due 
by 4-2-04; published 2-2-
04 [FR 04-01765] 

POSTAL SERVICE 
Domestic Mail Manual: 

Packaging and closure 
requirements, mailing 
containers, and parcel 
sorting equipment; 
changes; comments due 
by 3-29-04; published 2-
26-04 [FR 04-04212] 

SECURITIES AND 
EXCHANGE COMMISSION 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

Securities and investment 
companies: 
Security holder director 

nominations; comments 
due by 3-31-04; published 
2-12-04 [FR 04-03107] 

SMALL BUSINESS 
ADMINISTRATION 
Disaster loan areas: 

Maine; Open for comments 
until further notice; 
published 2-17-04 [FR 04-
03374] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Agusta S.p.A.; comments 
due by 3-29-04; published 
1-27-04 [FR 04-01687] 

Boeing; comments due by 
3-29-04; published 2-11-
04 [FR 04-02959] 

Burkhart Grob Luft-Und 
Raumfahrt GmbH & Co.; 
comments due by 3-29-
04; published 2-17-04 [FR 
04-03354] 

Dornier; comments due by 
3-29-04; published 2-26-
04 [FR 04-04255] 

Class E airspace; comments 
due by 3-30-04; published 
2-25-04 [FR 04-04186] 

TRANSPORTATION 
DEPARTMENT 
Maritime Administration 
Merchant Marine training: 

Merchant Marine Academy 
and State maritime 
academy graduates; 
service obligation 
requirements; comments 
due by 4-1-04; published 
3-2-04 [FR 04-04553] 

TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Motor vehicle safety 

standards: 
Fuel system integrity; 

correction; comments due 
by 3-29-04; published 2-
11-04 [FR 04-02995] 

TRANSPORTATION 
DEPARTMENT 
Saint Lawrence Seaway 
Development Corporation 
Seaway regulations and rules: 

Tariff of tolls; comments due 
by 4-1-04; published 3-2-
04 [FR 04-04546] 

TREASURY DEPARTMENT 
Comptroller of the Currency 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—

Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

Computing depreciation 
changes; cross-reference; 
comments due by 4-1-04; 
published 1-2-04 [FR 03-
31821] 

Taxable stock transactions; 
information reporting 
requirements; cross-
reference; comments due 
by 3-29-04; published 12-
30-03 [FR 03-31362] 

TREASURY DEPARTMENT 
Thrift Supervision Office 
Consumer financial information 

privacy: 
Gramm-Leach-Bliley Act—
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Privacy notices, alternative 
forms; interagency 
consideration; 
comments due by 3-29-
04; published 12-30-03 
[FR 03-31992] 

VETERANS AFFAIRS 
DEPARTMENT 
Compensation, pension, burial 

and related benefits: 
Service requirements for 

veterans; comments due 
by 3-30-04; published 1-
30-04 [FR 04-01895]

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 

session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741–
6043. This list is also 
available online at http://
www.archives.gov/
federal—register/public—laws/
public—laws.html.

The text of laws is not 
published in the Federal 
Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 

available on the Internet from 
GPO Access at http://
www.gpoaccess.gov/plaws/
index.html. Some laws may 
not yet be available.

H.R. 506/P.L. 108–208

Galisteo Basin Archaeological 
Sites Protection Act (Mar. 19, 
2004; 118 Stat. 558) 

H.R. 2059/P.L. 108–209

Fort Bayard National Historic 
Landmark Act (Mar. 19, 2004; 
118 Stat. 562) 

Last List March 18, 2004

Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http://
listserv.gsa.gov/archives/
publaws-l.html

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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