WD RECG 3-11-04 Thursday
SR . > Vol. 69 No. 48 Mar. 11, 2004

Pages 11503-11788

ISUET

0

Mederal Re o



II Federal Register/Vol. 69, No.

48/ Thursday, March 11, 2004

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.access.gpo.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via email at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription fprice for the Federal Register paper
edition is $699, or $764 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $264. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $10.00 for each issue, or
$10.00 for each group of pages as actually bound; or $2.00 for
each issue in microfiche form. All Prices include regular domestic
?ostage and handling. International customers please add 40% for
oreign handling. Remit check or money order, made payable to
the Superinten(?ent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard, American Express, or Discover. Mail
to: New Orders, Superintendent of Documents, P.O. Box 371954,
Pittsburgh, PA 15250-7954; or call toll free 1-866-512-1800, DC
area 202-512-1800; or go to the U.S. Government Online Bookstore
site, bookstore@gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 69 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.

What’s NEW!
Regulations.gov, the award-winning Federal eRulemaking Portal

Regulations.gov is the one-stop U.S. Government web site that makes
it easy to participate in the regulatory process.

Try this fast and reliable resource to find all rules published in the
Federal Register that are currently open for public comment. Submit
comments to agencies by filling out a simple web form, or use avail-
able email addresses and web sites.

The Regulations.gov e-democracy initiative is brought to you by
NARA, GPO, EPA and their eRulemaking partners.

Visit the web site at: http://www.regulations.gov




11

Contents

Federal Register
Vol. 69, No. 48

Thursday, March 11, 2004

Agriculture Department

See Farm Service Agency

See Forest Service

See Natural Resources Conservation Service

See Rural Utilities Service

NOTICES

Committees; establishment, renewal, termination, etc.:

Edward R. Madigan United States Agricultural Export

Excellence Board of Evaluators, 11584

Alcohol and Tobacco Tax and Trade Bureau

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11707-11709

Antitrust Division
NOTICES
National cooperative research notifications:
Portland Cement Association, 11651
Video-Enhanced Residential ADSL Broadband
Technology, 11651

Centers for Disease Control and Prevention
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 11624-11625
Grants and cooperative agreements; availability, etc.:
Cancer preventive and treatment services; community
interventions research, 11625-11631
Regional Academic Environmental Public Health Centers
Program, 11631-11634
Meetings:
Los Alamos Historical Document Retrieval and
Assessment Project Study Team, 11634—11635
Public Health Service Activities and Research at DOE
Sites Citizens Advisory Committee, 11635

Centers for Medicare & Medicaid Services

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11635-11636

Coast Guard
PROPOSED RULES
Regattas and marine parades:
Cuyahoga Rowing Regatta, 11564—11566
Vessel documentation and measurement:
Lease financing for coastwise trade
Meeting, 11582-11583

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration

Committee for the Implementation of Textile Agreements
NOTICES
Textile and apparel categories:
Andean Trade Promotion and Drug Eradication Act; short
supply requests—
Cotton corduroy fabrics, 11595-11596

Caribbean Basin Trade Partnership Act; short supply
requests—
100 percent cotton woven flannel fabrics for use in
apparel, 11596-11597

Comptroller of the Currency

NOTICES

Agency information collection activities; proposals,
submissions, and approvals; correction, 11712

Copyright Office, Library of Congress
RULES
Copyright office and procedures:
Sound recordings use under statutory licenses; notice and
recordkeeping requirements, 11515-11531
PROPOSED RULES
Copyright office and procedures:
Musical works; compulsory license for making and
distributing phonorecords, including digital
phonorecord deliveries, 11566—11577

Corporation for National and Community Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11597-11598

Defense Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 11598
Meetings:
Dependents’ Education Advisory Council, 11598-11599
Science Board task forces, 11599-11600

Drug Enforcement Administration
NOTICES
Applications, hearings, determinations, etc.:
Abbott Laboratories, 11651-11652
ANM Wholesale, 11652-11653
Cayman Chemical Co., 11653—-11654
Chemical Laboratories, Inc., 11654
Direct Wholesale, 11654—11655
Doyle, Rory Patrick, M.D., 11655-11657
Frenz, John A., M.D., 11657
Gateway Specialty Chemical, Co., 11657-11658
Gibbs, Marvin L., Jr., M.D., 11658-11661
Graham, Stephen J., M.D., 11661-11662
ISP Freetown Fine Chemicals, Inc., 11662
National Center for Natural Products Research-NIDA
MProject, University of Mississippi, 11662-11663
Phillips, James W., M.D., 11663
Stepan Co., 11663
Tocris Cookson, Inc., 11664

Education Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11600

Grants and cooperative agreements; availability, etc.:

Innovation and improvement—
State Charter School Facilities Incentive Program;
correction, 11600



v Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004/ Contents

Employment and Training Administration
NOTICES
Meetings:
Native American Employment and Training Council,
11664

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency

RULES

Air programs; approval and promulgation; State plans for
designated facilities and pollutants:

Puerto Rico, 11537-11539

PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States:

California, 11577

Pennsylvania, 11580-11582

Texas, 11577-11580

NOTICES
Radiation protection programs:

Transuranic radioactive waste for disposal at Waste
Isolation Pilot Plant; waste characterization program
documents availability—

Rocky Flats Environmental Technology Site, 11621—
11623
Water supply:
Public water supply supervision program—
Delaware, 11623

Farm Service Agency
NOTICES
Grants and cooperative agreements; availability, etc.:
Michigan Tree Assistance Program, 11584—11585
Meetings:
Beginning Farmers and Ranchers Advisory Committee,
11585-11586

Federal Aviation Administration
RULES
Airworthiness directives:
McDonnell Douglas, 11504-11506
Class E airspace; correction, 11712
PROPOSED RULES
Airworthiness directives:
Airbus, 11547-11549, 11552—-11554, 11558—11560
Bombardier, 11554—-11556
Empresa Brasileira de Aeronautica S.A. (EMBRAER),
11549-11550
Eurocopter France, 11556-11558
McDonell Douglas, 1155011552
NOTICES
Committees; establishment, renewal, termination, etc.:
National Parks Overflights Advisory Group, 11697-11698
Meetings:
RTCA, Inc., 11698-11699

Federal Communications Commission

RULES

Radio stations; table of assignments:
Nevada; correction, 11540

Federal Deposit Insurance Corporation

NOTICES

Agency information collection activities; proposals,
submissions, and approvals; correction, 11712

Federal Election Commission
PROPOSED RULES
Political committee status, 11735-11760

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings, 11611-11615
Environmental statements; availability, etc.:
Saltville Gas Storage Co., L.L.C.; Smyth and Washington
Counties, VA, 11615-11616
Hydroelectric applications, 11616-11618
Meetings:
Midwest Independent Transmission System Operator,
Inc.; technical conference, 11619
Natural gas and electric markets, price discovery; comment
request, 11619-11620
Applications, hearings, determinations, etc.:
Algonquin Gas Transmission Co., 11600-11601
ANR Pipeline Co., 11601-11602
Colorado Interstate Gas Co., 11603
Columbia Gas Transmission Corp., 11603—11604
Columbia Gulf Transmission Co., 11604
Dominion Cove Point LNG, LP, 11604-11605
Dominion Transmission, Inc., 11605
East Tennessee Natural Gas Co., 11605
Enbridge Pipelines (AlaTenn) L.L.C., 11606
Enbridge Pipelines (Louisiana Intrastate) LLC, 11605—
11606
Equitrans, L.P., 11606
Freeport-McMoRan Energy LLC, 11606-11607
Gas Transmission Northwest Corp., 11607
Iroquois Gas Transmission System, L.P., 11607-11608
Northern Border Pipeline Co., 11608—11609
Northern Natural Gas Co., 11609
Overland Trail Transmission, LLC, 11609
Panhandle Eastern Pipe Line Co., LLC, 11609-11610
Southwest Gas Storage Co., 11610
Transcontinental Gas Pipe Line Corp., 11610-11611
Trunkline Gas Co., LLC, 11611
Williston Basin Interstate Pipeline Co., 11611

Federal Highway Administration

NOTICES

Environmental statements; notice of intent:
Puluski County, AR, 11699-11700

Federal Mine Safety and Health Review Commission
NOTICES
Meetings; Sunshine Act, 11666—-11667

Federal Railroad Administration

NOTICES

Exemption petitions, etc.:
Mississippi Lime Company, 11700

Federal Reserve System
NOTICES
Agency information collection activities; proposals,
submissions, and approvals; correction, 11712
Meetings:
Consumer Advisory Council, 11623-11624

Federal Trade Commission
PROPOSED RULES
Controlling the Assault of Non-Solicited Pornography and
Marketing Act of 2003:
Definitions, implementation, and reporting requirements,
11775-11782



Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004/ Contents

Fish and Wildlife Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11647—-11648

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
Lincomycin injectable solution, 11506-11507
NOTICES
Meetings:
Clinical trials statutory and regulatory requirements;
FDA/industry exchange, 11636—11637

Forest Service
NOTICES
Appealable decisions; legal notice:
Pacific Northwest Region, 11586—11587
Environmental statements; notice of intent:
Caribou-Targhee National Forest, ID, UT, and WY,
11588-11589
Fishlake National Forest, UT, 11589-11591
Meetings:
Land Between the Lakes Advisory Board, 11591
Resource Advisory Committees—
Lake County, 11591
Resource management plans, etc.:
Malheur, Umatilla, and Wallowa-Whitman National
Forests, OR, WA, and ID, 11591-11592

General Services Administration
RULES
Federal Management Regulation:
Exchange/sale authority; replacement of personal
property, 11539-11540

Health and Human Services Department

See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Food and Drug Administration

See National Institutes of Health

Homeland Security Department
See Coast Guard

Housing and Urban Development Department
NOTICES
Regulatory waiver requests; quarterly listing, 11713-11734

Indian Affairs Bureau
PROPOSED RULES
Fish and Wildlife:
Alaska reindeer, 11783—-11788

Interior Department

See Fish and Wildlife Service

See Indian Affairs Bureau

See Land Management Bureau

See Surface Mining Reclamation and Enforcement Office

Internal Revenue Service
RULES
Income taxes:

New markets tax credit, 11507-11512
PROPOSED RULES
Income taxes:

Contested liabilities; transfers to provide for satisfaction;

cross-reference
Public hearing canceled, 11560-11561

New markets tax credit; cross-reference, 11561
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 11709-11710
Meetings:
Taxpayer Advocacy Panels, 11710-11711

International Trade Administration
NOTICES
Antidumping:
Cut-to-length carbon steel plate from—
Romania, 11593-11594
North American Free Trade Agreement (NAFTA);
binational panel reviews:
Gray portland cement and clinker from—
Mexico, 11594-11595

Justice Department
See Antitrust Division

See Drug Enforcement Administration
NOTICES

Pollution control; consent judgments:
Alexander, Dan and Harriet, et al., 11649
Buckeye Egg Farm, L.P., et al., 11649-11650
Mahan, Marvin, et al., 11650
Sociedad Naviera Ultragas Ltda., 11650-11651

Labor Department
See Employment and Training Administration
See Occupational Safety and Health Administration

Land Management Bureau
NOTICES
Meetings:
Resource Advisory Councils—
John Day/Snake, 11648-11649
Steens Mountain Advisory Council, 11649

Library of Congress
See Copyright Office, Library of Congress

Maritime Administration
PROPOSED RULES
Vessel documentation and measurement:
Lease financing for coastwide trade
Meeting, 11582-11583

Merit Systems Protection Board
RULES
Practice and procedure:
Boston and Seattle field offices closure, 11503—-11504

Mine Safety and Health Federal Review Commission
See Federal Mine Safety and Health Review Commission

National Archives and Records Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11667—-11668

National Highway Traffic Safety Administration

NOTICES

Grants and cooperative agreements; availability, etc.:
Crash Outcome Data Evaluation System, 11700-11706

National Institutes of Health

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11637-11639



VI Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004/ Contents

Meetings:

National Cancer Institute, 11639

National Institute of Allergy and Infectious Diseases,
11643-11644

National Institute of Child Health and Human
Development, 11643

National Institute of Dental and Craniofacial Research,
11639-11640

National Institute of Diabetes and Digestive and Kidney
Diseases, 11640-11641

National Institute of Mental Health, 11642—-11643

National Institute of Neurological Disorders and Stroke,
11641

National Institute on Alcohol Abuse and Alcoholism,
11642

National Institute on Deafness and Other Communication
Disorders, 11641-11642

National Library of Medicine, 11644

Scientific Review Center, 11644—11647

Warren Grant Magnuson Clinical Center Board of
Governors, 11647

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Pacific cod, 11545-11546
Marine mammals:
Commercial fishing operations; incidental taking—
Sea turtle protection; shallow longline sets for
swordfish in Pacific Ocean; prohibition, 11540—
11545

Natural Resources Conservation Service
NOTICES
Meetings:
Federal grants and cooperative and contribution
agreements; training conference, 11592

Neighborhood Reinvestment Corporation
NOTICES
Meetings; Sunshine Act, 11668

Nuclear Regulatory Commission

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11668—11669

Occupational Safety and Health Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11664—11666

Personnel Management Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 11669

Postal Service
RULES
Domestic Mail Manual:
Alternative addressing formats and postage payment
options; standardization, 11534-11535
Metered postage; refund procedures, 11532-11534
Organization and administration:
Post offices; discontinuance, 11536-11537

Presidio Trust
NOTICES
Meetings:
Board of Directors, 11669

Rural Utilities Service
NOTICES
Environmental statements; availability, etc.:
Golden Valley Electric Association, Inc., 11592-11593
Grants and cooperative agreements; availability, etc.:
Public Television Station Digital Transition Program,
11593

Securities and Exchange Commission
PROPOSED RULES
Investment companies:
Redeemable fund securities; mandatory redemption fees,
11761-11774
NOTICES
Investment Company Act of 1940:
Jackson National Life Insurance Co. et al., 11669-11678
Self-regulatory organizations; proposed rule changes:
Chicago Board Options Exchange, Inc., 11678-11681
Chicago Stock Exchange, Inc., 11681-11686
Fixed Income Clearing Corp., 11686—11687
Municipal Securities Rulemaking Board, 11687—-11689
Philadelphia Stock Exchange, Inc., 1168911692

Social Security Administration
NOTICES
Meetings:
Ticket to Work and Work Incentives Advisory Panel,
11692-11693
Privacy Act:
Systems of records, 11693-11694

State Department
NOTICES
Art objects; importation for exhibition:
Bonjour, Monsieur Courbet: The Bruyas Collection from
the Musee Fabre, Montpellier, 11694-11695
Grants and cooperative agreements; availability, etc.:
Human rights and democratization initiatives—
Pakistan, Central Asia, Middle East, and North Africa
or Southeast Asia, 11695-11696
Meetings:
International Communications and Information Policy
Advisory Committee, 11696—11697
Private International Law Advisory Committee, 11697

Surface Mining Reclamation and Enforcement Office
RULES
Permanent program and abandoned mine land reclamation
plan submissions:
Maryland, 11512-11515
PROPOSED RULES
Permanent program and abandoned mine land reclamation
plan submissions:
Maryland, 11562-11564

Surface Transportation Board
NOTICES
Railroad operation, acquisition, construction, etc.:
Clark County, WA, 11706
Dakota, Minnesota & Eastern Railroad Corp., 11706
Railroad services abandonment:
Burlington Northern & Santa Fe Railway Co., 11707



Federal Register/Vol. 69, No

. 48/ Thursday, March 11, 2004/ Contents VII

Tennessee Valley Authority

NOTICES

Committees; establishment, renewal, termination, etc.:
Regional Resource Stewardship Council, 11697

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Thrift Supervision Office
NOTICES
Agency information collection activities; proposals,

submissions, and approvals; correction, 11711-11712

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Federal Railroad Administration

See Maritime Administration

See National Highway Traffic Safety Administration
See Surface Transportation Board

NOTICES

Aviation proceedings:
Agreements filed; weekly receipts, 11697

Treasury Department

See Alcohol and Tobacco Tax and Trade Bureau
See Comptroller of the Currency

See Internal Revenue Service

See Thrift Supervision Office

Veterans Affairs Department

RULES

Graves already marked at private expense; appropriate
government marker eligibility, 11531-11532

Separate Parts In This Issue

Part Il
Housing and Urban Development Department, 11713-11734

Part Il
Federal Election Commission, 11735-11760

Part IV
Securities and Exchange Commission, 11761-11774

Part V
Federal Trade Commission, 11775-11782

Part VI
Interior Department, Indian Affairs Bureau, 11783-11788

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VIII Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR 679 i 11545
1201 11503
11 CFR

Proposed Rules:
1000 11736
102... ...11736
104... 11736
106... ..11736
114 11736
14 CFR

39 11504
L 11712
Proposed Rules:

39 (7 documents) ........... 11547,

11549, 11550, 11552, 11554,
11556, 11558

16 CFR
Proposed Rules:
316 11776
17 CFR
Proposed Rules:
270 i 11762
21 CFR
522 11506
25 CFR
Proposed Rules
243 11784
26 CFR
....................................... 11507
Proposed Rules:
1 (2 documents) ............. 11560,
11561
30 CFR
920 . 11512
Proposed Rules
920 . 11562
33 CFR
Proposed Rules
100 i 11564
37 CFR
201 11515
270 11515
Proposed Rules
201 i 11566
38 CFR
PP 11531
39 CFR
111 (2 documents) ......... 11532,
11534
281 i 11536
40 CFR
B2 e 11537
Proposed Rules:
52 (3 documents) ........... 11577,
11580
41 CFR
102-39....iiiiiieeeieeen 11539

46 CFR




11503

Rules and Regulations

Federal Register
Vol. 69, No. 48

Thursday, March 11, 2004

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201
Closure of Two MSPB Offices

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or Board) is amending its
rules of practice and procedure in this
part to reflect the planned closure of its
Boston Field Office and Seattle Field
Office.

Effective March 17, 2004, no new
appeals may be filed in the Boston Field
Office and Seattle Field Office. On
March 17, 2004, areas currently served
by the Boston Field Office will be
transferred to the Northeastern Regional
Office (Philadelphia, Pennsylvania) and
areas served by the Seattle Field Office
will be transferred to the Western
Regional Office (San Francisco,
California).

Cases filed in the Boston Field Office
and Seattle Field Office prior to March
17, 2004, will remain docketed in those
offices and parties should continue
filing pleadings with those offices until
a notice transferring the case is issued.
The Board anticipates closing the
Boston Field Office and Seattle Field
Office on March 31, 2004.

Accordingly, Appendix II of this part
is amended to delete the Boston and
Seattle Field Offices effective March 17,
2004. This amendment reassigns the
areas served by the Boston Field Office
to the Northeastern Regional Office and
reassigns the areas served by the Seattle
Field Office to the Western Regional
Office. Appendix III of this part is
amended effective March 17, 2004, to
delete the approved hearing locations
currently listed under the Boston and
Seattle Field Offices and transfer those
approved hearing locations to the

Northeastern Regional Office and the
Western Regional Office, respectively.
In addition, the Board has included
an amendment to the zip code listed for
the Denver Field Office in Appendix II
and several amendments to the list of
approved hearing sites in Appendix III.
DATES: Effective March 17, 2004.
FOR FURTHER INFORMATION CONTACT:
Timothy L. Korb, Manager, Information
Services, Merit Systems Protection
Board, 1615 M Street, NW, Washington,
DG, 20419; (202) 653—7200; fax: (202)
653-7130; or e-mail: mspb@mspb.gov.
The Board is publishing this rule as

a final rule pursuant to 5 U.S.C. 1204(h).

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, Givil rights, Government
employees.

= Accordingly, the Board amends 5 CFR
part 1201 as follows:

» 1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204 and 7701, unless
otherwise noted.

» 2. Appendix Il to Part 1201 is revised
to read as follows:

Appendix II to Part 1201—Appropriate
Regional or Field Office for Filing
Appeals

All submissions shall be addressed to the
Regional Director, if submitted to a regional
office, or the Chief Administrative Judge, if
submitted to a field office, Merit Systems
Protection Board, at the addresses listed
below, according to geographic region of the
employing agency or as required by
§1201.4(d) of this part. The facsimile
numbers listed below are TDD-capable;
however, calls will be answered by voice
before being connected to the TDD. Address
of Appropriate Regional or Field Office and
Area Served:

1. Atlanta Regional Office, 401 West
Peachtree Street, NW., 10th floor, Atlanta,
Georgia 30308-3519, Facsimile No.: (404)
730-2767, (Alabama; Florida; Georgia;
Mississippi; South Carolina; and Tennessee).

2. Central Regional Office, 230 South
Dearborn Street, 31st floor, Chicago, Illinois
60604—1669, Facsimile No.: (312) 886—4231,
(Illinois; Indiana; Iowa; Kansas City, Kansas;
Kentucky; Michigan; Minnesota; Missouri;
Ohio; and Wisconsin).

2a. Dallas Field Office, 1100 Commerce
Street, Room 620, Dallas, Texas 75242—9979,
Facsimile No.: (214) 767-0102, (Arkansas;
Louisiana; Oklahoma; and Texas).

3. Northeastern Regional Office, U.S.
Customhouse, Room 501, Second and
Chestnut Streets, Philadelphia, Pennsylvania

19106—2987, Facsimile No.: (215) 597—-3456,
(Connecticut; Delaware; Maine; Maryland—
except the counties of Montgomery and
Prince George’s; Massachusetts; New
Hampshire; New Jersey—except the counties
of Bergen, Essex, Hudson, and Union;
Pennsylvania; Rhode Island; Vermont; and
West Virginia).

3a. New York Field Office, 26 Federal
Plaza, Room 3137—A, New York, New York
10278-0022, Facsimile No.: (212) 264-1417,
(New Jersey—counties of Bergen, Essex,
Hudson, and Union; New York; Puerto Rico;
and Virgin Islands).

4. Washington Regional Office, 1800
Diagonal Road, Alexandria, Virginia 22314,
Facsimile No.: (703) 756-7112, (Maryland—
counties of Montgomery and Prince George’s;
North Carolina; Virginia; Washington, DGC;
and all overseas areas not otherwise covered).

5. Western Regional Office, 250
Montgomery Street, Suite 400, 4th floor, San
Francisco, California 94104—-3401, Facsimile
No.: (415) 705—2945, (Alaska; California;
Hawaii; Idaho; Nevada; Oregon; Washington;
and Pacific overseas areas).

5a. Denver Field Office, 165 South Union
Blvd., Suite 318, Lakewood, Colorado 80228—
2211, Facsimile No.: (303) 969-5109,
(Arizona; Colorado; Kansas—except Kansas
City; Montana; Nebraska; New Mexico; North
Dakota; South Dakota; Utah; and Wyoming).

= 3. Appendix III to Part 1201 is revised
to read as follows:

Appendix III to Part 1201—Approved
Hearing Locations By Regional Office

Atlanta Regional Office

Birmingham, Alabama
Huntsville, Alabama
Mobile, Alabama
Montgomery, Alabama
Jacksonville, Florida
Miami, Florida

Orlando, Florida
Pensacola, Florida
Tallahassee, Florida
Tampa/St. Petersburg, Florida
Atlanta, Georgia

Augusta, Georgia

Macon, Georgia
Savannah, Georgia
Jackson, Mississippi
Charleston, South Carolina
Columbia, South Carolina
Chattanooga, Tennessee
Knoxville, Tennessee
Memphis, Tennessee
Nashville, Tennessee

Central Regional Office

Chicago, Illinois

Indianapolis, Indiana

Davenport, lowa/Rock Island, Illinois
Des Moines, Iowa

Lexington, Kentucky

Louisville, Kentucky

Detroit, Michigan
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Minneapolis/St. Paul, Minnesota

Kansas City, Missouri
Springfield, Missouri
St. Louis, Missouri
Cleveland, Ohio
Cincinnati, Ohio
Columbus, Ohio
Dayton, Ohio
Milwaukee, Wisconsin

Dallas Field Office

Little Rock, Arkansas
Alexandria, Louisiana
New Orleans, Louisiana
Oklahoma City, Oklahoma
Tulsa, Oklahoma
Corpus Christi, Texas
Dallas, Texas

El Paso, Texas

Houston, Texas

San Antonio, Texas
Temple, Texas
Texarkana, Texas

Northeastern Regional Office

Hartford, Connecticut

New Haven, Connecticut
Dover, Delaware

Bangor, Maine

Portland, Maine

Baltimore, Maryland

Boston, Massachusetts
Manchester, New Hampshire
Portsmouth, New Hampshire
Trenton, New Jersey
Harrisburg, Pennsylvania
Philadelphia, Pennsylvania
Pittsburgh, Pennsylvania
Wilkes-Barre, Pennsylvania
Providence, Rhode Island
Burlington, Vermont
Charleston, West Virginia
Morgantown, West Virginia

New York Field Office

Newark, New Jersey
Albany, New York
Buffalo, New York
New York, New York
Syracuse, New York
San Juan, Puerto Rico

Washington Regional Office

Washington, DC

Asheville, North Carolina
Charlotte, North Carolina
Raleigh, North Carolina
Jacksonville, North Carolina
Alexandria, Virginia
Norfolk, Virginia
Richmond, Virginia
Roanoke, Virginia

Western Regional Office

Anchorage, Alaska
Fresno, California

Los Angeles, California
Monterey, California
Sacramento, California
San Bernardino, California
San Diego, California
San Francisco, California
Santa Ana, California
Santa Barbara, California
Honolulu, Hawaii

Boise, Idaho

Pocatello, Idaho

Las Vegas, Nevada

Reno, Nevada

Medford, Oregon

Portland, Oregon

Seattle, Washington

Spokane, Washington

Richland, Kennewick, and Pasco,
Washington

Denver Field Office

Phoenix, Arizona
Tucson, Arizona
Grand Junction, Colorado
Lakewood, Colorado
Pueblo, Colorado
Wichita, Kansas
Billings, Montana
Great Falls, Montana
Missoula, Montana
Omaha, Nebraska
Albuquerque, New Mexico
Bismarck, North Dakota
Fargo, North Dakota
Rapid City, South Dakota
Sioux Falls, South Dakota
Salt Lake Gity, Utah
Casper, Wyoming

Dated: March 5, 2004.
Bentley M. Roberts, Jr.,
Clerk of the Board.
[FR Doc. 04-5417 Filed 3—10-04; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-362—-AD; Amendment
39-13515; AD 2004-05-20]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC—
10A and KDC-10), DC-10-40, DC-10-
40F, MD-10-10F, MD-10-30F, MD-11,
and MD-11F Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas transport category airplanes,
that requires modification of the
installation wiring for the electric motor
operated auxiliary hydraulic pumps in
the right wheel well area of the main
landing gear, and repetitive inspections
of the numbers 1 and 2 electric motors
of the auxiliary hydraulic pumps for
electrical resistance, continuity,
mechanical rotation, and associated
airplane wiring resistance/voltage; and
corrective actions if necessary. This
action is necessary to prevent failure of

the electric motors of the hydraulic
pump and associated wiring, which
could result in fire at the auxiliary
hydraulic pump and consequent
damage to the adjacent electrical
equipment and/or structure. This action
is intended to address the identified
unsafe condition.

DATES: Effective April 15, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 15,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(562) 627-5353; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A and KDC-10), DC-10-40, DC-10-
40F, MD-10-10F, MD-10-30F, MD-11,
and MD-11F airplanes, was published
in the Federal Register on October 15,
2003 (68 FR 59349). That action
proposed to require modification of the
installation wiring for the electric motor
operated auxiliary hydraulic pumps in
the right wheel well area of the main
landing gear, and repetitive inspections
of the numbers 1 and 2 electric motors
of the auxiliary hydraulic pumps for
electrical resistance, continuity,
mechanical rotation, and associated
airplane wiring resistance/voltage; and
corrective actions if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.
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Requests To Extend Repetitive
Inspection Interval

Two commenters state that they
support the intent of the proposed rule,
but they request that the proposed
repetitive inspection interval of 2,500
flight hours be extended to every 18
months or 6,000 flight hours. One
commenter states that it has been
inspecting the affected pump
installations every 18 months or 6,000
flight hours and that none of the
affected airplanes or pumps removed
from the affected airplanes exhibit signs
of arcing, burnt wiring, or other
conditions indicative of a fire.

The FAA does not agree that the
repetitive interval should be extended.
In the “Discussion” section of the
preamble of the proposed AD we
advised that investigation revealed that
the unsafe condition had occurred on
airplanes that had been in service
several years and/or had the auxiliary
hydraulic pump previously overhauled.
In addition, two reports of short circuit
failure of the motor electrical connector
of the auxiliary hydraulic pump
occurred even though the affected
airplanes were being inspected at
intervals of 18 months or 6,000 flight
hours. Therefore, we have determined
that an inspection interval of 2,500
flight hours will provide an adequate
interval to detect and correct the
identified unsafe condition.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 409 Model
DC-10 airplanes of the affected design
in the worldwide fleet. The FAA
estimates that 322 airplanes of U.S.
registry will be affected by this AD.

It will take approximately 9 work
hours per airplane to do the
modification specified in Boeing Alert
Service Bulletin DC10-29A144, at an
average labor rate of $65 per work hour.
Required parts will cost would be
between $4,886 and $7,920 per airplane.
Based on these figures, the cost impact
of the modification is estimated to be
between $5,471 and $8,505 per airplane.

It will take approximately 1 work
hour per airplane to do the inspection
specified in Boeing Alert Service
Bulletin DC10-29A142, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
inspection is estimated to be $65 per
airplane, per inspection cycle.

There are approximately 195 Model
MD-11 airplanes of the affected design
in the worldwide fleet. The FAA
estimates that 74 airplanes of U.S.
registry will be affected by this AD.

It will take approximately 13 work
hours per airplane to do the
modification specified in Boeing Alert
Service Bulletin MD11-29A059, at an
average labor rate of $65 per work hour.
Required parts will cost between $5,183
and $9,182 per airplane. Based on these
figures, the cost impact of the
modification is estimated to be between
$6,028 and $10,027 per airplane.

It will take approximately 1 work
hour per airplane to do the inspection
specified in Boeing Alert Service
Bulletin MD11-29A057, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
inspection is estimated to be $65 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-05—20 McDonnell Douglas:
Amendment 39-13515. Docket 2001—
NM-362—-AD.

Applicability: Model DC-10-10, DG-10—
10F, DC-10-15, DG-10-30, DC-10-30F (KC-
10A and KDC-10), DC-10-40, DC-10—-40F,
MD-10-10F, MD-10-30F, MD-11, and MD-
11F airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the electric motors of
the hydraulic pump and associated wiring,
which could result in fire at the auxiliary
hydraulic pump and consequent damage to
the adjacent electrical equipment and/or
structure, accomplish the following:

Modification/Prior or Concurrent Actions

(a) For airplanes listed in Boeing Alert
Service Bulletin DC10-29A144, Revision 2,
dated August 1, 2003: Within 18 months after
the effective date of this AD, do the actions
specified in paragraphs (a)(1) and (a)(2) of
this AD.

(1) Modify the installation wiring of the
electric motor operated auxiliary hydraulic
pumps in the right wheel well area of the
main landing gear (MLG) (including
removing existing clamps, ground wires, if
required, and sleeving from the wire
assemblies; inspecting for cracks and chafing,
installing new support bracket, clips, and
bracket assemblies, as applicable; installing
sleeving; re-routing and attaching wire
assemblies using new clamps and
attachments; installing an additional routing
clip on lower bracket of fuel motor control
valve, if applicable; and doing a voltage
check and a functional test), per the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC10-29A 144, Revision 2,
dated August 1, 2003.

(2) Prior to or concurrent with
accomplishment of paragraph (a)(1) of this
AD: Do the actions specified in Boeing Alert
Service Bulletin DC10-29A142, Revision 02,
dated April 17, 2003 (including inspecting
the numbers 1 and 2 electric motors of the
auxiliary hydraulic pumps for electrical
resistance, continuity, mechanical rotation,
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and associated airplane wiring resistance/
voltage; and replacing the auxiliary hydraulic
pump with a serviceable pump and repairing
the wiring if necessary), per the
Accomplishment Instructions of the service
bulletin. Repeat the actions after that at
intervals not to exceed 2,500 flight hours.

(b) For airplanes listed in Boeing Alert
Service Bulletin MD11-29A059, Revision 2,
dated August 1, 2003: Within 18 months after
the effective date of this AD, do the actions
specified in paragraphs (b)(1) and (b)(2) of
this AD.

(1) Modify the installation wiring of the
electric motor auxiliary hydraulic pumps in
the wheel well area of the right MLG
(including removing and retaining wire
assembly clamps, if applicable; retaining the
existing ground wire assemblies; retaining or

replacing all other wire assemblies for both
connectors; installing spiral wrap and
sleeving; wrapping upper ends of individual
wires with tape; installing new support
bracket assemblies, if applicable; re-routing
and attaching wire assemblies using new
clamps and attachments, if applicable; and
doing a voltage check and a functional test),
per the Accomplishment Instructions of
Boeing Alert Service Bulletin MD11-29A059,
Revision 2, dated August 1, 2003.

(2) Prior to or concurrent with
accomplishment of paragraph (b)(1) of this
AD: Do the actions specified in Boeing Alert
Service Bulletin MD11-29A057, Revision 02,
dated April 17, 2003 (including inspecting
the numbers 1 and 2 electric motors of the
auxiliary hydraulic pumps for electrical
resistance, continuity, mechanical rotation,

and associated airplane wiring resistance/
voltage; and replacing the auxiliary hydraulic
pump with a serviceable pump and repairing
the wiring if necessary), per the
Accomplishment Instructions of the service
bulletin. Repeat the actions after that at
intervals not to exceed 2,500 flight hours.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with the applicable service bulletins listed in
the following table:

TABLE 1.—APPLICABLE SERVICE BULLETINS

Service bulletin Revision level Date
Boeing Alert Service Bulletin DC10-29A142 Revision 02 April 17, 2003.
Boeing Alert Service Bulletin DC10-29A144 Revision 2 August 1, 2003.
Boeing Alert Service Bulletin MD11-29A057 Revision 02 ... April 17, 2003.
Boeing Alert Service Bulletin MD11-29A059 including AppendiX ...........cccocveeieene Revision 2 August 1, 2003.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800—-0024). Copies may be inspected at the
FAA, Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
April 15, 2004.

Issued in Renton, Washington, on February
26, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—4937 Filed 3—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
Implantation or Injectable Dosage
Form New Animal Drugs; Lincomycin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for the use of lincomycin
injectable solution in swine for the
treatment of infectious arthritis and
mycoplasma pneumonia.

DATES: This rule is effective March 11,
2004.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549, e-
mail: lluther@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St.
Terrace, St. Joseph, MO 64503, filed
ANADA 200-351 that provides for use
of Lincomycin (lincomycin
hydrochloride monohydrate) Injectable,
USP in swine for the treatment of
infectious arthritis and mycoplasma
pneumonia. Phoenix Scientific’s
Lincomycin Injectable is approved as a
generic copy of Pharmacia & Upjohn
Co.’s LINCOMIX Injectable, approved
under NADA 034-025. The ANADA is
approved as of February 13, 2004, and
the regulations are amended in 21 CFR
522.1260 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness

data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA—305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
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§522.1260 [Amended]

» 2. Section 522.1260 Lincomycin is

amended in paragraph (b)(2) by

removing ‘“No. 000857”’ and by adding in

its place “Nos. 000857 and 059130”.
Dated: March 3, 2004.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 04-5488 Filed 3—10—-04; 8:45 am]

BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9116]
RIN 1545-BC02

New Markets Tax Credit Amendments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
amendments to temporary regulations
for the new markets tax credit under
section 45D. The regulations revise and
clarify certain aspects of those
regulations and affect a taxpayer making
a qualified equity investment in a
qualified community development
entity that has received a new markets
tax credit allocation. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section in this issue of the Federal
Register.

DATES: Effective Date: These regulations
are effective March 11, 2004.
Applicability Date: For date of
applicability, see § 1.45D-1T(h).
FOR FURTHER INFORMATION CONTACT: Paul
F. Handleman or Lauren R. Taylor, (202)
622—-3040 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document amends 26 CFR part 1
to provide amended rules (the revised
regulations) relating to the new markets
tax credit under section 45D of the
Internal Revenue Code (Code). On
December 26, 2001, the IRS published
temporary and proposed regulations
(the 2001 temporary regulations) in the
Federal Register (66 FR 66307, 66 FR
66376). Written and electronic
comments responding to the 2001
temporary regulations were received.
The IRS and Treasury Department have
reviewed the comments on the 2001
temporary regulations and decided to

revise and clarify certain aspects of
those regulations. The IRS and Treasury
Department continue to consider
comments on the 2001 temporary
regulations that are not addressed in the
revised regulations.

Explanation of Provisions
General Overview

Taxpayers may claim a new markets
tax credit on a credit allowance date in
an amount equal to the applicable
percentage of the taxpayer’s qualified
equity investment in a qualified
community development entity (CDE).
The credit allowance date for any
qualified equity investment is the date
on which the investment is initially
made and each of the 6 anniversary
dates thereafter. The applicable
percentage is 5 percent for the first 3
credit allowance dates and 6 percent for
the remaining credit allowance dates.

A CDE is any domestic corporation or
partnership if: (1) The primary mission
of the entity is serving or providing
investment capital for low-income
communities or low-income persons; (2)
the entity maintains accountability to
residents of low-income communities
through their representation on any
governing board of the entity or on any
advisory board to the entity; and (3) the
entity is certified by the Secretary for
purposes of section 45D as being a CDE.

The new markets tax credit may be
claimed only for a qualified equity
investment in a CDE. A qualified equity
investment is any equity investment in
a CDE for which the CDE has received
an allocation from the Secretary if,
among other things, the CDE uses
substantially all of the cash from the
investment to make qualified low-
income community investments. Under
a safe harbor, the substantially-all
requirement is treated as met if at least
85 percent of the aggregate gross assets
of the CDE are invested in qualified low-
income community investments.

Qualified low-income community
investments consist of: (1) Any capital
or equity investment in, or loan to, any
qualified active low-income community
business; (2) the purchase from another
CDE of any loan made by such entity
that is a qualified low-income
community investment; (3) financial
counseling and other services to
businesses located in, and residents of,
low-income communities; and (4)
certain equity investments in, or loans
to, a CDE.

In general, a qualified active low-
income community business is a
corporation or a partnership if for the
taxable year: (1) At least 50 percent of
the total gross income of the entity is

derived from the active conduct of a
qualified business within any low-
income community; (2) a substantial
portion of the use of the tangible
property of the entity is within any low-
income community; (3) a substantial
portion of the services performed for the
entity by its employees is performed in
any low-income community; (4) less
than 5 percent of the average of the
aggregate unadjusted bases of the
property of the entity is attributable to
certain collectibles; and (5) less than 5
percent of the average of the aggregate
unadjusted bases of the property of the
entity is attributable to certain
nonqualified financial property.

Substantially All

As indicated above, a CDE must use
substantially all of the cash from a
qualified equity investment to make
qualified low-income community
investments. Section 1.45D-1T(c)(5)(i)
provides that the substantially-all
requirement is treated as satisfied for an
annual period if either the direct-tracing
calculation under § 1.45D-1T(c)(5)(ii),
or the safe harbor calculation under
§ 1.45D-1T(c)(5)(iii), is performed every
six months and the average of the two
calculations for the annual period is at
least 85 percent. Commentators have
suggested that the use of the direct-
tracing calculation (or the safe harbor
calculation) for an annual period should
not preclude the use of the safe harbor
calculation (or the direct-tracing
calculation) for another annual period.
The revised regulations adopt this
suggestion.

Commentators have suggested that, if
a CDE makes a qualified low-income
community investment from a source of
funds other than a qualified equity
investment (for example, a line of credit
from a bank), and later uses proceeds of
an equity investment in the CDE to
reimburse or repay the other source of
funds, the equity investment should be
treated as financing the qualified low-
income community investment on a
direct-tracing basis. The revised
regulations do not adopt this suggestion
because, in these circumstances, the
proceeds of the equity investment are
not “used . . .to make” the qualified
low-income community investment as
required by section 45D(b)(1)(B).
However, the revised regulations
provide an example demonstrating that,
in this situation, the substantially-all
requirement may be satisfied under the
safe harbor calculation.

Qualified Low-Income Community
Investments

Under section 45D(d)(1)(B), a
qualified low-income community
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investment includes the purchase from
another CDE of any loan made by such
entity that is a qualified low-income
community investment. Commentators
have suggested that, for purposes of
section 45D(d)(1)(B), a loan by an entity
should be treated as made by a CDE,
even if the entity is not a CDE at the
time it makes the loan, so long as the
entity is a CDE at the time it sells the
loan. The revised regulations adopt this
suggestion, in accordance with Notice
2003-68 (2003—41 I.R.B. 824).
Commentators also have suggested
that the phrase “made by such entity”
for purposes of section 45D(d)(1)(B)
should include any loans held or
purchased by such entity. The revised
regulations do not adopt this suggestion
because it would treat loan purchases as
qualified low-income community
investments even if the originator or a
prior seller of the loan were not a CDE.
However, the revised regulations do
contain a special rule, as set forth in
Notice 2003-68, that applies to the
purchase of a loan by a CDE (the
ultimate CDE) from a second CDE if the
loan was made by a third CDE (the
originating CDE). Specifically, the
revised regulations provide that, for
purposes of section 45D(d)(1)(B): (1) The
purchase of a loan by the ultimate CDE
from a second CDE that purchased the
loan from the originating CDE (or from
another CDE) is treated as a purchase of
the loan by the ultimate CDE from the
originating CDE, provided that each
entity that sold the loan was a CDE at
the time it sold the loan; and (2) a loan
purchased by the ultimate CDE from
another CDE is a qualified low-income
community investment if it qualifies as
a qualified low-income community
investment either (A) at the time the
loan was made or (B) at the time the
ultimate CDE purchases the loan.
Commentators have suggested that, in
certain circumstances in which a CDE
purchases a loan from another entity
under an advance commitment
agreement, the loan should be treated as
made by the CDE and therefore eligible
to be a qualified low-income community
investment. The revised regulations
provide that, for these purposes, a loan
is treated as made by a CDE to the extent
the CDE purchases the loan from the
originator (whether or not the originator
is a CDE) within 30 days after the date
the originator makes the loan if, at the
time the loan is made, there is a legally
enforceable written agreement between
the originator and the CDE which (A)
requires the CDE to approve the making
of the loan either directly or by
imposing specific written loan
underwriting criteria and (B) requires

the CDE to purchase the loan within 30
days after the date the loan is made.

Section 1.45D-1T(d)(1)(iv) provides
that a qualified low-income community
investment includes an equity
investment in, or loan to, another CDE,
but only to the extent that the recipient
CDE uses the proceeds: (1) for either an
investment in, or a loan to, a qualified
active low-income community business,
or financial counseling and other
services; and (2) in a manner that would
constitute a qualified low-income
community investment if it were made
directly by the CDE making the equity
investment or loan. Commentators have
suggested that this provision should be
amended to permit investments through
multiple tiers of CDEs. For example,
commentators have indicated that some
CDEs have reasons relating to bank
regulatory requirements for lending to
bank holding company CDEs that invest
in bank subsidiary CDEs. The revised
regulations amend this provision, in
accordance with Notice 2003—64 (2003—
39 L.R.B. 646), to permit investments
through two additional CDEs.

Qualified Active Low-Income
Community Business

Section 45D(d)(2)(A)(i) provides that a
corporation (including a nonprofit
corporation) or a partnership is a
qualified active low-income community
business only if, among other things, at
least 50 percent of the total gross
income of the entity is derived from the
active conduct of a qualified business
within any low-income community.
Commentators have requested
clarification of the meaning of “active
conduct”. Some commentators have
suggested that the term should include
start-up businesses, including the
development of commercial rental
property. Other commentators have
suggested defining active conduct by
focusing on the economic effect of a
particular business activity. The revised
regulations provide a special rule that
makes clear that an entity will be treated
as engaged in the active conduct of a
trade or business if, at the time the CDE
makes a capital or equity investment in,
or loan to, the entity, the CDE
reasonably expects that the entity will
generate revenues (or, in the case of a
nonprofit corporation, receive
donations) within 3 years after the date
the investment or loan is made.

Section 45D(d)(2)(A)(iii) provides that
a corporation or a partnership is a
qualified active low-income community
business only if, among other things, a
substantial portion of the services
performed for such entity by its
employees are performed in a low-
income community (the services test).

Section 1.45D-1T(d)(4)(i)(C) defines
substantial portion for this purpose as
40 percent. Commentators have
requested guidance on compliance with
the services test if an entity has no
employees. One commentator has
suggested that, if the entity is a
partnership and has no employees, the
test should be applied to the general
partners or managing members. The
revised regulations provide that, if an
entity has no employees, the entity is
deemed to satisfy the services test (as
well as the requirement in § 1.45D—
1T(d)(4)(i)(A) that at least 50 percent of
the total gross income of the entity be
derived from the active conduct of a
qualified business within a low-income
community) if at least 85 percent of the
use of the tangible property of the entity
(whether owned or leased) is within a
low-income community.

Control

Under § 1.45D-1T(d)(6)(i), an entity is
treated as a qualified active low-income
community business if the CDE
reasonably expects, at the time the CDE
makes the capital or equity investment
in, or loan to, the entity, that the entity
will satisfy the requirements to be a
qualified active low-income community
business throughout the entire period of
the investment or loan. However, under
§1.45D-1T(d)(6)(ii)(A), if the CDE
controls or obtains control of the entity
at any time during the 7-year credit
period, the entity will be treated as a
qualified active low-income community
business only if the entity satisfies the
applicable requirements throughout the
entire period the CDE controls the
entity. Section 1.45D—-1T(d)(6)(ii)(B)
generally defines control with respect to
an entity as direct or indirect ownership
(based on value) or control (based on
voting or management rights) of 33
percent or more of the entity.
Commentators have suggested that this
definition should be revised to increase
the threshold for control. The revised
regulations amend the definition of
control to mean direct or indirect
ownership (based on value) or control
(based on voting or management rights)
of more than 50 percent of the entity.

Commentators have suggested that if
a CDE obtains control of an entity
subsequent to making an investment in
the entity, the CDE should be granted a
reasonable period (such as 12 months)
either to cause the entity to satisfy the
requirements to be a qualified active
low-income community business or to
find a replacement investment. The
revised regulations provide a 12-month
period during which a CDE’s acquisition
of control of an entity is disregarded if,
among other things, the CDE’s
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investment in the entity met the
reasonable expectations test of § 1.45D—
1T(d)(6)(i) when initially made and the
acquisition of control is due to
unforeseen financial difficulties of the
entity.

Other Issues

Commentators have suggested that
taxpayers should be able to claim the
new markets tax credit in the event the
CDE in which the qualified equity
investment is made becomes bankrupt.
The revised regulations adopt this
suggestion.

The revised regulations incorporate
Notice 2003-9 (20035 I.R.B. 369),
which permits certain equity
investments made on or after April 20,
2001, to be designated as qualified
equity investments, and Notice 2003-56
(2003-34 L.R.B. 396), which permits
certain equity investments made on or
after the date the Treasury Department
publishes a Notice of Allocation
Availability to be designated as
qualified equity investments. The
revised regulations also incorporate
Notice 2002-64 (2002—41 I.R.B. 690),
which provides guidance on Federal tax
benefits that do not limit the availability
of the new markets tax credit. The IRS
and Treasury Department continue to
study how the low-income housing
credit under section 42 may limit the
availability of the new markets tax
credit.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. For applicability of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), refer to the cross-reference
notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register. Pursuant to section
7805(f) of the Code, these amendments
to the 2001 temporary regulations will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Paul F. Handleman, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

» Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

» Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.45D-1T is amended
by:

= 1. Revising the section heading.

= 2. Amending paragraph (a) by:

(a) Amending the entry for (c)(3)(ii) by
removing the word “Exception” and by
adding the word “Exceptions” in its
place.

(b) Adding new entries for (c)(3)(ii)(A)
and (B).

(c) Redesignating the entry for
(c)(3)(iii) as (c)(3)(iv).

(d) Adding a new entry for (c)(3)(iii).

(e) Adding a new entry for (c)(5)(vi).

(f) Adding new entries for
(d)(1)(ii)(A), (d)(1)GDB), (d)(1)()(C),
and (d)(1)(ii)(D).

(g) Adding new entries for
(d)(1)(iv)(A) and (d)(1)(iv)(B).

(h) Adding new entries for (d)(4)(iv),
(d)(4)(iv)(A), and (d)(4)(iv)(B).

(i) Adding a new entry for (d)(6)(ii)(C).
(j) Adding new entries for (d)(8),
)(8)(i), and (d)(8)(ii).

(k) Adding new entries for (g)(3),
(g)(3)(i), (g)(3)(ii), and (g)(4)

(I) Amending the entry for (h) by
removing the word “Date” and by
adding the word “Dates” in its place.

(m) Adding new entries for (h)(1) and
(h)(2).

» 3. Amending paragraph (c)(3)(ii) by
removing the word “Exception” and by
adding the word “Exceptions” in its
place.

» 4. Revising paragraphs (c)(3)(ii)(A) and
(c)(3)(ii)(B).

= 5. Removing paragraph (c)(3)(ii)(C) and
(c)(3)(ii)(D).

= 6. Redesignating paragraph (c)(3)(iii) as
paragraph (c)(3)(iv).

» 7. Adding a new paragraph (c)(3)(iii),

a sentence after the third sentence in
paragraph (c)(5)(i), a new paragraph
(c)(5)(vi).

» 8. Revising paragraphs (d)(1)(ii) and
(iv).

= 9. Adding a sentence at the end of
paragraph (d)(4)(i)(A), a sentence at the
end of paragraph (d)(4)(i)(C), a new
paragraph (d)(4)(@iv).

» 10. Revising paragraph (d)(6)(ii)(B)

(d

= 11. Adding new paragraph (d)(6)(ii)(C),
a new paragraph (d)(8), new paragraphs
(g)(3) and (g)(4).
= 12. Revising paragraph (h).

The additions and revisions read as
follows:

81.45D-1T New markets tax credit
(temporary).
(a) * *x %
* * * * *
(C] * % %
(3) * % %
(ii) Exceptions.
(A) Allocation applications submitted by
August 29, 2002.
(B) Other allocation applications.
(iii) Failure to receive allocation.
(iv) Initial investment date.

* * * * *
(5] * % %
(vi) Examples.
* * * * *
(d) * k%
(1) * % %
* * %

(i)

(A) In general.

(B) Certain loans made before CDE
certification.

(C) Intermediary CDEs.

(D) Examples.

* * * * *
(iV] * k% %
(A) In general.
(B) Examples.

* * * * *
(4) * % %
(iv) Active conduct of a trade or business.
(A) Special rule.
(B) Example.
* * * * *
(6) * % %
* * * * *
(ii) * * %
* * * * *

(C) Disregard of control.

* * * * *

(8) Special rule for certain loans.
(i) In general.
(ii) Example.
* * * * *
(3) Other Federal tax benefits.
(i) In general.
(ii) Low-income housing credit.
(4) Bankruptcy of CDE.
(h) Effective dates.
(1) In general.
(2) Exception for certain provisions.
* * * * *

(c)* * *

(3) L

(ii) Exceptions.

(A) Allocation applications submitted
by August 29, 2002.

(1) The equity investment is made on
or after April 20, 2001;

(2) The designation of the equity
investment as a qualified equity
investment is made for a credit

* *x %
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allocation received pursuant to an
allocation application submitted to the
Secretary no later than August 29, 2002;
and

(3) The equity investment otherwise
satisfies the requirements of section 45D
and this section; or

(B) Other allocation applications.

(1) The equity investment is made on
or after the date the Secretary publishes
a Notice of Allocation Availability
(NOAA) in the Federal Register;

(2) The designation of the equity
investment as a qualified equity
investment is made for a credit
allocation received pursuant to an
allocation application submitted to the
Secretary under that NOAA; and

(3) The equity investment otherwise
satisfies the requirements of section 45D
and this section.

(iii) Failure to receive allocation. For
purposes of paragraph (c)(3)(ii)(A) of
this section, if the entity in which the
equity investment is made does not
receive an allocation pursuant to an
allocation application submitted no
later than August 29, 2002, the equity
investment will not be eligible to be
designated as a qualified equity
investment. For purposes of paragraph
(c)(3)(i1)(B) of this section, if the entity
in which the equity investment is made
does not receive an allocation under the
NOAA described in paragraph
(c)(3)(ii)(B)(1) of this section, the equity
investment will not be eligible to be
designated as a qualified equity
investment.

(5) * x %

(i) * * * The use of the direct-tracing
calculation under paragraph (c)(5)(ii) of
this section (or the safe harbor
calculation under paragraph (c)(5)(iii) of
this section) for an annual period does
not preclude the use of the safe harbor
calculation under paragraph (c)(5)(iii) of
this section (or the direct-tracing
calculation under paragraph (c)(5)(ii) of

this section) for another annual period.
* % %

* * * * *

(vi) Examples. The following
examples illustrate an application of
this paragraph (c)(5):

Example 1. X is a partnership and a CDE
that has received a $1 million new markets
tax credit allocation from the Secretary. On
September 1, 2004, X uses a line of credit
from a bank to fund a $1 million loan to Y.
The loan is a qualified low-income
community investment under paragraph
(d)(1) of this section. On September 5, 2004,
A pays $1 million to acquire a capital interest
in X. X uses the proceeds of A’s equity
investment to pay off the $1 million line of
credit that was used to fund the loan to Y.
X’s aggregate gross assets consist of the $1

million loan to Y and $100,000 in other
assets. A’s equity investment in X does not
satisfy the substantially-all requirement
under paragraph (c)(5)(i) of this section using
the direct-tracing calculation under
paragraph (c)(5)(ii) of this section because the
cash from A’s equity investment is not used
to make X’s loan to Y. However, A’s equity
investment in X satisfies the substantially-all
requirement using the safe harbor calculation
under paragraph (c)(5)(iii) of this section
because at least 85 percent of X’s aggregate
gross assets are invested in qualified low-
income community investments.

Example 2. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On August 1,
2004, A pays $100,000 for a capital interest
in X. On August 5, 2004, X uses the proceeds
of A’s equity investment to make an equity
investment in Y. X controls Y within the
meaning of paragraph (d)(6)(ii)(B) of this
section. For the annual period ending July
31, 2005, Y is a qualified active low-income
community business (as defined in paragraph
(d)(4) of this section). Thus, for that period,
A’s equity investment satisfies the
substantially-all requirement under
paragraph (c)(5)(i) of this section using the
direct-tracing calculation under paragraph
(c)(5)(ii) of this section. For the annual period
ending July 31, 2006, Y no longer is a
qualified active low-income community
business. Thus, for that period, A’s equity
investment does not satisfy the substantially-
all requirement using the direct-tracing
calculation. However, during the entire
annual period ending July 31, 2006, X’s
remaining assets are invested in qualified
low-income community investments with an
aggregate cost basis of $900,000.
Consequently, for the annual period ending
July 31, 20086, at least 85 percent of X’s
aggregate gross assets are invested in
qualified low-income community
investments. Thus, for the annual period
ending July 31, 2006, A’s equity investment
satisfies the substantially-all requirement
using the safe harbor calculation under
paragraph (c)(5)(iii) of this section.

Example 3. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On August 1,
2004, A and B each pay $100,000 for a capital
interest in X. X does not treat A’s and B’s
equity investments as one qualified equity
investment under paragraph (c)(6) of this
section. On September 1, 2004, X uses the
proceeds of A’s equity investment to make an
equity investment in Y and X uses the
proceeds of B’s equity investment to make an
equity investment in Z. X has no assets other
than its investments in Y and Z. X controls
Y and Z within the meaning of paragraph
(d)(6)(ii)(B) of this section. For the annual
period ending July 31, 2005, Y and Z are
qualified active low-income community
businesses (as defined in paragraph (d)(4) of
this section). Thus, for the annual period
ending July 31, 2005, A’s and B’s equity
investments satisfy the substantially-all
requirement under paragraph (c)(5)(i) of this
section using either the direct-tracing
calculation under paragraph (c)(5)(ii) of this
section or the safe harbor calculation under
paragraph (c)(5)(iii) of this section. For the

annual period ending July 31, 2006, Y, but
not Z, is a qualified active low-income
community business. Thus, for the annual
period ending July 31, 2006: (1) X does not
satisfy the substantially-all requirement using
the safe harbor calculation under paragraph
(c)(5)(iii) of this section; (2) A’s equity
investment satisfies the substantially-all
requirement using the direct-tracing
calculation because A’s equity investment is
directly traceable to Y; and (3) B’s equity
investment does not satisfy the substantially-
all requirement because B’s equity
investment is traceable to Z.

* * * *

*
(d) * * *
(1) * Kk %
(ii) Purchase of certain loans from
CDEs—(A) In general. The purchase by
a CDE (the ultimate CDE) from another
CDE (whether or not that CDE has
received an allocation from the
Secretary under section 45D(f)(2)) of any
loan made by such entity that is a
qualified low-income community
investment. A loan purchased by the
ultimate CDE from another CDE is a
qualified low-income community
investment if it qualifies as a qualified
low-income community investment
either—

(1) At the time the loan was made; or

(2) At the time the ultimate CDE
purchases the loan.

(B) Certain loans made before CDE
certification. For purposes of paragraph
(d)(1)(ii)(A) of this section, a loan by an
entity is treated as made by a CDE,
notwithstanding that the entity was not
a CDE at the time it made the loan, if
the entity is a CDE at the time it sells
the loan.

(C) Intermediary CDEs. For purposes
of paragraph (d)(1)(ii)(A) of this section,
the purchase of a loan by the ultimate
CDE from a CDE that did not make the
loan (the second CDE) is treated as a
purchase of the loan by the ultimate
CDE from the CDE that made the loan
(the originating CDE) if—

(1) The second CDE purchased the
loan from the originating CDE (or from
another CDE); and

(2) Each entity that sold the loan was
a CDE at the time it sold the loan.

(D) Examples. The following
examples illustrate an application of
this paragraph (d)(1)(ii):

Example 1. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. Y, a
corporation, made a $500,000 loan to Z in
1999. In January of 2004, Y is certified as a
CDE. On September 1, 2004, X purchases the
loan from Y. At the time X purchases the
loan, Z is a qualified active low-income
community business under paragraph
(d)(4)(i) of this section. Accordingly, the loan
purchased by X from Y is a qualified low-
income community investment under
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paragraphs (d)(1)(ii)(A) and (B) of this
section.

Example 2. The facts are the same as in
Example 1 except that on February 1, 2004,
Y sells the loan to W and on September 1,
2004, W sells the loan to X. W is a CDE.
Under paragraph (d)(1)(ii)(C) of this section,
X’s purchase of the loan from W is treated
as the purchase of the loan from Y.
Accordingly, the loan purchased by X from
W is a qualified low-income community
investment under paragraphs (d)(1)(ii)(A) and
(C) of this section.

Example 3. The facts are the same as in
Example 2 except that W is not a CDE.
Because W was not a CDE at the time it sold
the loan to X, the purchase of the loan by X
from W is not a qualified low-income
community investment under paragraphs
(d)(1)(i1)(A) and (C) of this section.

* * * * *

(iv) Investments in other CDEs—(A) In
general. Any equity investment in, or
loan to, any CDE (the second CDE) by
a CDE (the primary CDE), but only to the
extent that the second CDE uses the
proceeds of the investment or loan—

(1) In a manner—

(1) That is described in paragraph
(d)(1)@{) or (iii) of this section; and

(1) That would constitute a qualified
low-income community investment if it
were made directly by the primary CDE;

(2) To make an equity investment in,
or loan to, a third CDE that uses such
proceeds in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section;
or

(3) To make an equity investment in,
or loan to, a third CDE that uses such
proceeds to make an equity investment
in, or loan to, a fourth CDE that uses
such proceeds in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section.

(B) Examples. The following
examples illustrate an application of
paragraph (d)(1)(iv)(A) of this section:

Example 1. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, X uses $975,000 to make an equity
investment in Y. Y is a corporation and a
CDE. On October 1, 2004, Y uses $950,000
from X’s equity investment to make a loan to
Z. Z is a qualified active low-income
community business under paragraph
(d)(4)(i) of this section. Of X’s equity
investment in Y, $950,000 is a qualified low-
income community investment under
paragraph (d)(1)(iv)(A)(2) of this section.

Example 2. W is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, W uses $975,000 to make an equity
investment in X. On October 1, 2004, X uses
$950,000 from W’s equity investment to
make an equity investment in Y. X and Y are
corporations and CDEs. On October 5, 2004,
Y uses $925,000 from X’s equity investment
to make a loan to Z. Z is a qualified active
low-income community business under
paragraph (d)(4)(i) of this section. Of W’s

equity investment in X, $925,000 is a
qualified low-income community investment
under paragraph (d)(1)(iv)(A)(2) of this
section because X uses proceeds of W’s
equity investment to make an equity
investment in Y, which uses $925,000 of the
proceeds in a manner described in paragraph
(d)(1)(Ev)(A)(1) of this section.

Example 3. U is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, U uses $975,000 to make an equity
investment in V. On October 1, 2004, V uses
$950,000 from U’s equity investment to make
an equity investment in W. On October 5,
2004, W uses $925,000 from V’s equity
investment to make an equity investment in
X. On November 1, 2004, X uses $900,000
from W’s equity investment to make an
equity investment in Y. V, W, X, and Y are
corporations and CDEs. On November 5,
2004, Y uses $875,000 from X’s equity
investment to make a loan to Z. Z is a
qualified active low-income community
business under paragraph (d)(4)(i) of this
section. U’s equity investment in V is not a
qualified low-income community investment
because X does not use proceeds of W’s
equity investment in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section.

* * * * *

(4] * % %

1) * *x %

(A) * * * See paragraph (d)(4)(iv) of
this section for circumstances in which
an entity will be treated as engaged in
the active conduct of a trade or
business.

* * * * *

(C) * * *If the entity has no
employees, the entity is deemed to
satisfy this paragraph (d)(4)(i)(C), and
paragraph (d)(4)(i)(A) of this section, if
the entity meets the requirement of
paragraph (d)(4)(i)(B) of this section if
‘85 percent” is applied instead of 40
percent.

* * * * *

(iv) Active conduct of a trade or
business—(A) Special rule. For
purposes of paragraph (d)(4)(i)(A) of this
section, an entity will be treated as
engaged in the active conduct of a trade
or business if, at the time the CDE
makes a capital or equity investment in,
or loan to, the entity, the CDE
reasonably expects that the entity will
generate revenues (or, in the case of a
nonprofit corporation, receive
donations) within 3 years after the date
the investment or loan is made.

(B) Example. The application of
paragraph (d)(4)(iv)(A) of this section is
illustrated by the following example:

Example. X is a partnership and a CDE that
receives a new markets tax credit allocation
from the Secretary on July 1, 2004. X makes
a ten-year loan to Y. Y is a newly formed
entity that will own and operate a shopping
center to be constructed in a low-income
community. Y has no revenues but X

reasonably expects that Y will generate
revenues beginning in December 2005. Under
paragraph (d)(4)(iv)(A) of this section, Y is
treated as engaged in the active conduct of

a trade or business for purposes of paragraph
(d)(4)(1)(A) of this section.

* * * * *

(6) * *x %
(ii) * *x %

(B) Definition of control. Control
means, with respect to an entity, direct
or indirect ownership (based on value)
or control (based on voting or
management rights) of more than 50
percent of the entity.

(C) Disregard of control. For purposes
of paragraph (d)(6)(ii)(A) of this section,
the acquisition of control of an entity by
a CDE is disregarded during the 12-
month period following such
acquisition of control (the 12-month
period) if—

(1) The CDE’s capital or equity
investment in, or loan to, the entity met
the requirements of paragraph (d)(6)(i)
of this section when initially made;

(2) The CDE’s acquisition of control of
the entity is due to financial difficulties
of the entity that were unforeseen at the
time the investment or loan described in
paragraph (d)(6)(ii)(C)(1) of this section
was made; and

(3) If the acquisition of control occurs
before the seventh year of the 7-year
credit period (as defined in paragraph
(c)(5)(1) of this section), either—

(1) The entity satisfies the
requirements of paragraph (d)(4) of this
section by the end of the 12-month
period; or

(i) The CDE sells or causes to be
redeemed the entire amount of the
investment or loan described in
paragraph (d)(6)(ii)(C)(1) of this section
and, by the end of the 12-month period,
reinvests the amount received in respect
of the sale or redemption in a qualified
low-income community investment
under paragraph (d)(1) of this section.
For this purpose, the amount treated as
continuously invested in a qualified
low-income community investment is
determined under paragraphs (d)(2)(i)
and (ii) of this section.

(8) Special rule for certain loans—(i)
In general. For purposes of paragraphs
(d)(1)@d), (ii), and (iv) of this section, a
loan is treated as made by a CDE to the
extent the CDE purchases the loan from
the originator (whether or not the
originator is a CDE) within 30 days after
the date the originator makes the loan if,
at the time the loan is made, there is a
legally enforceable written agreement
between the originator and the CDE
which—

(A) Requires the CDE to approve the
making of the loan either directly or by
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imposing specific written loan
underwriting criteria; and

(B) Requires the CDE to purchase the
loan within 30 days after the date the
loan is made.

(ii) Example. The application of
paragraph (d)(8)(i) of this section is
illustrated by the following example:

Example. (i) X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On October 1,
2004, Y enters into a legally enforceable
written agreement with W. Y and W are
corporations but only Y is a CDE. The
agreement between Y and W provides that Y
will purchase loans (or portions thereof) from
W within 30 days after the date the loan is
made by W, and that Y will approve the
making of the loans.

(ii) On November 1, 2004, W makes a
$825,000 loan to Z pursuant to the agreement
between Y and W. Z is a qualified active low-
income community business under
paragraph (d)(4) of this section. On
November 15, 2004, Y purchases the loan
from W for $840,000. On December 31, 2004,
X purchases the loan from Y for $850,000.

(iii) Under paragraph (d)(8)(i) of this
section, the loan to Z is treated as made by
Y. Y’s loan to Z is a qualified low-income
community investment under paragraph
(d)(1)(i) of this section. Accordingly, under
paragraph (d)(1)(ii)(A) of this section, X’s
purchase of the loan from Y is a qualified
low-income community investment in the
amount of $850,000.

* * * * *

* x %

(3) Other Federal tax benefits—(i) In
general. Except as provided in
paragraph (g)(3)(ii) of this section, the
availability of Federal tax benefits does
not limit the availability of the new
markets tax credit. Federal tax benefits
that do not limit the availability of the
new markets tax credit include, for
example:

(A) The rehabilitation credit under
section 47;

(B) All depreciation deductions under
sections 167 and 168, including the
additional first-year depreciation under
section 168(k), and the expense
deduction for certain depreciable
property under section 179; and

(C) All tax benefits relating to certain
designated areas such as empowerment
zones and enterprise communities
under sections 1391 through 1397D, the
District of Columbia Enterprise Zone
under sections 1400 through 1400B,
renewal communities under sections
1400E through 1400], and the New York
Liberty Zone under section 1400L.

(ii) Low-income housing credit. This
paragraph (g)(3) does not apply to the
low-income housing credit under
section 42.

(4) Bankruptcy of CDE. The
bankruptcy of a CDE does not preclude

a taxpayer from continuing to claim the
new markets tax credit on the remaining
credit allowance dates under paragraph
(b)(2) of this section.

(h) Effective dates—(1) In general.
Except as provided in paragraph (h)(2)
of this section, this section applies on or
after December 26, 2001, and expires on
December 23, 2004.

(2) Exception for certain provisions.
Paragraphs (c)(3)(ii), (c)(3)(iii), (c)(5)(vi),
(d)(1)(ii), (d)(1)(iv), (d)(4)(iv),
(d)(6)(i1)(B), (d)(6)(i1)(C), (d)(8), (8)(3),
and (g)(4) of this section, the fourth
sentence in paragraph (c)(5)(i) of this
section, the last sentence in paragraph
(d)(4)(1)(A) of this section, and the last
sentence in paragraph (d)(4)(i)(C) of this
section apply on or after March 11,
2004, and may be applied by taxpayers
before March 11, 2004. The paragraphs
of this section that apply before March
11, 2004 are contained in § 1.45D—1T as
in effect before March 11, 2004 (see 26
CFR part 1 revised as of April 1, 2003).

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: March 3, 2004.
Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-5560 Filed 3—10-04; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 920

[MD-051-FOR]

Maryland Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving an amendment to
the Maryland regulatory program (the
“Maryland program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). The program
amendment includes changes to the
Code of Maryland Regulations (COMAR)
to incorporate various revisions related
to: augering, lands eligible for remining,
required written findings, and topsoil
handling.

EFFECTIVE DATE: March 11, 2004.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Telephone: 412—937—
2153. Internet: grieger@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Maryland Program

II. Submission of the Proposed Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM'’s Decision

VI. Procedural Determinations

I. Background on the Maryland
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Maryland
program on December 1, 1980. You can
find background information on the
Maryland program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 1, 1980, Federal
Register (45 FR 79430). You can also
find later actions concerning Maryland’s
program and program amendments at 30
CFR 920.12, 920.15 and 920.16.

II. Submission of the Proposed
Amendment

By letter dated September 16, 2003,
Maryland sent us a proposed
amendment to its program
(Administrative Record No. MD-585—
00) under SMCRA (30 U.S.C. 1201 et
seq.). Maryland sent the amendment to
include changes made at its own
initiative.

The provisions of COMAR that
Maryland proposes to revise are as
follows: COMAR, 26.20.03.07 Augering,
A and B; 26.20.03.11 Lands Eligible for
Remining, A, B, (1), (2), C, and D;
26.20.05.01 Required Written Findings,
A,B,C,L, (1), (2), and (3), and
26.20.25.02 Topsoil Handling, D. The
specific amendments to COMAR are
identified below in the “OSM Findings”
section.

We announced receipt of the
proposed amendment in the October 27,
2003, Federal Register (68 FR 61172). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
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November 21, 2003. We received
comments from one citizen, the U.S
Environmental Protection Agency (EPA)
and the Natural Resources Conservation
Service (NRCS).

III. OSM’s Findings

The following findings are made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment. Any
revisions that we do not specifically
discuss below concern nonsubstantive
wording or editorial changes. The full
text of the changes can be found below
and in the October 27, 2003, Federal
Register (68 FR 61172).

26.20.03.07 Augering

Maryland proposes to revise this
section by recoding section A and
adding section B to read as follows: “No
permit shall be issued for any augering
operations unless the Bureau [Bureau of
Mines] finds, in writing, that the
operation meets all other requirements
of this subtitle and will be conducted in
compliance with COMAR 26.20.24.01.”

This revision was prompted by a
recommendation included in OSM’s
Evaluation Year (EY) 2000 topical study
entitled “Maryland Permit Findings.”
Maryland’s proposed revisions to
COMAR make its regulatory program no
less effective than 30 CFR 785.20(c) by
requiring a written finding before
augering operations may be conducted.
Therefore, we are approving the
amendment.

26.20.03.11
Remining

Lands Eligible for

Maryland proposes to add this new
section consisting of the following
subsections:

A. This regulation applies to any
person who conducts or intends to
conduct a surface coal mining operation
on lands eligible for remining.

B. Any application for a permit under
this regulation shall be made according
to all requirements of this subtitle
applicable to surface coal mining and
reclamation operations. In addition, the
application shall—

(1) To the extent not otherwise
addressed in the permit application,
identify potential environmental and
safety problems related to prior mining
activities at the site that could be
reasonably anticipated to occur; and

(2) With regard to potential
environmental and safety problems
referred to in section B (1) of this
regulation, describe the mitigative
measures that will be taken to ensure
that the applicable reclamation

requirements of the Regulatory Program
can be met.

C. The identification of the
environmental and safety problems
required under section B (1) of this
regulation shall include visual
observations at the site, a record review
of past mining at the site, and
environmental sampling tailored to
current site conditions.

D. The requirements of the regulation
shall not apply after September 30,
2004.

This revision was prompted by a
recommendation included in OSM’s EY
2001 topical study entitled “Maryland
Remining.” Maryland’s proposed
revision is substantively identical to the
Federal requirements contained in 30
CFR 785.25. Therefore we are approving
the amendment.

26.20.05.01 Required Written Findings

This section is being revised to delete
“A,” “may not,” and ‘““that,” and now
reads: “No permit application or
application for a significant revision of
a permit shall be approved unless the
application affirmatively demonstrates
and the Bureau finds, in writing, on the
basis of information set forth in the
application, or information otherwise
available and documented in the
approval under COMAR 26.20.04.11(A),
the following”—

A. ”’Complies” is deleted and the
subsection now reads: ‘““The permit
application is complete and accurate
and the applicant has complied with all
requirements of the regulatory
program’’;

B. The words ““Surface coal mining
and” as well as “mining and” are
deleted and the subsection is revised to
read: “The applicant has demonstrated
that reclamation operations as required
by the Regulatory Program can be
feasibly accomplished under the
reclamation plan contained in the
application;”

C. The phrase “has been made” has
been deleted and the subsection has
been revised to read: “The Bureau has
made an assessment of the probable
cumulative impacts of all anticipated
coal mining in the cumulative impact
area on the hydrologic balance and has
determined that the operations
proposed under the application have
been designed to prevent material
damage to the hydrologic balance
outside the proposed permit area;”

D.—K. (text unchanged)

L. The sentence, ‘“The activities are
conducted so as to reasonably maximize
the use of coal, while using the best
appropriate technology currently
available to maintain environmental
integrity, so that the probability of re-

affecting the land in the future by strip
or underground mining operations is
minimized” is deleted and the
Subsection has been revised to read:
“For permits issued under COMAR
26.20.03.11, the permit application must
contain:

(1) Land eligible for remining;

(2) An identification of the potential
environmental and safety problems
related to the prior mining activities
which could reasonably be anticipated
to occur at the site; and

(3) Mitigation plans to sufficiently
address these potential environmental
safety problems so that reclamation as
required by the applicable requirements
of the Regulatory Program can be
accomplished.”

These revisions were prompted by a
recommendation included in OSM’s EY
2001 topical study entitled “Maryland
Remining.” In the past, Maryland’s
regulatory program did not include the
specific requirements for permit written
findings related to remining operations
that are being added by this revision.
Maryland’s proposed revisions adopt
language that is substantively identical
to the Federal regulations at 30 CFR
773.15, 773.15(a), (b), (e), and (m).
Therefore, we are approving the
amendment.

Maryland proposes to revise section
26.20.25.02 (Topsoil Handling) as
follows:

In subsection D, the word “topsoil”,
the phrase “in the amounts determined
by soil tests”, the phrase “* * * surface
soil layer so that it supports the
approved post mining land use and
meets the revegetation requirements,”
and the sentence ““All soil tests shall be
performed by a qualified laboratory or
person using standard methods
approved by the Bureau” have been
deleted. The revised subsection D,
entitled ‘“Nutrients and Soil
Amendments,” now reads ‘“Nutrients
and soil amendments shall be applied to
the initially redistributed material when
necessary to establish the vegetative
cover.”

Maryland’s proposed revisions to this
section are intended to eliminate the
requirement to have soil tested by a
qualified laboratory prior to
redistributing the topsoil during the
reclamation of the operation. There is
no Federal counterpart to this deleted
requirement. However, the revised
subsection is identical to the Federal
regulations at 30 CFR 816.22(d)(4).
Therefore, we are approving the
amendment.
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IV. Summary and Disposition of
Comments

Public Comments

We received a letter dated November
25, 2003, by a citizen (Administrative
Record No. MD-585-06). The
individual objected to Maryland
revising COMAR 26.20.25.02 by
deleting the requirement for topsoil
testing. As discussed in the finding
above, there is no Federal counterpart to
this deleted provision. OSM cannot
require a State to adopt or maintain
regulatory requirements that are more
stringent than the Federal regulations.
However, as revised, the Maryland
provision is identical to the Federal
regulations at 30 CFR 816.22(d)(4), and
is therefore approved.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Maryland
program (Administrative Record No.
MD-585-01). We received comments
from the NRCS, which expressed
concerns about the proposed deletion of
soil testing being performed by a
qualified laboratory. As discussed in the
finding above, there is no Federal
counterpart to this deleted provision.
OSM cannot require a State to adopt or
maintain regulatory requirements that
are more stringent than the Federal
regulations. However, as revised, the
Maryland provision is identical to the
Federal regulations at 30 CFR
816.22(d)(4), and is therefore approved.

NRCS also stated that, with respect to
determinations of no material damage to
the hydrologic balance outside the
proposed permit area, it had concerns
that changes were needed in the
application of Hydrologic Soil Groups
and development of runoff curve
numbers to more accurately reflect
hydrologic impacts outside the permit
area. NRCS stated that these concerns
were based on experiences from flood
events over the last several years,
coupled with results from recent studies
by the Appalachian Environmental Lab
in Frostburg, Maryland. In this vein,
NRCS offered to provide “on-site”
hydrologic soil group assessments for
permit areas, until updated surveys are
completed for Allegany and Garrett
Counties in Maryland, to assist the State
in making an assessment of the probable
cumulative impacts to prevent material
damage to the hydrologic balance
outside the permit area. In response,
and as noted above, we have found the
State’s regulation that requires a written
finding with respect to material damage

to the hydrologic balance outside the
proposed permit area to be substantively
identical to the counterpart Federal
regulations. While the NRCS’s concerns
do not bear upon our decision to
approve this amendment, we will
forward these concerns to the State for
consideration.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i), we
requested comments on the amendment
from EPA (Administrative Record No.
MD-585-01).

Under 30 CFR 732.17(h)(11)(ii), we
are required to obtain written
concurrence from EPA for those
provisions of the program amendment
that relate to air or water quality
standards issued under the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). This
amendment does not contain provisions
that relate to air or water quality
standards and, therefore, concurrence
by the EPA is not required. EPA, Region
III, submitted a letter dated November 6,
2003, in which it indicated that there
are no apparent inconsistencies between
the amendment and the Clean Water Act
or other statutes under the EPA’s
jurisdiction. (Administrative Record No.
MD-585-04).

V. OSM'’s Decision

Based on the above findings, we are
approving the amendment that
Maryland forwarded to us on September
16, 2003.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 920, which codify decisions
concerning the Maryland program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that Maryland’s
program demonstrate that it has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this regulation effective
immediately will expedite that process.
SMCRA requires consistency of
Maryland and Federal standards.

VI. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian Tribes.
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Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(Q)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a

substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal that is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 920

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 11, 2004.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

» For the reasons set out in the preamble,
30 CFR part 920 is amended as set forth
below:

PART 920—Maryland

= 1. The authority citation for part 920
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

= 2. Section 920.15 is amended in the
table by adding a new entry in
chronological order by ‘Date of Final
Publication” to read as follows:

§920.15 Approval of Maryland regulatory
program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

September 16, 2003

March 11, 2004 ......cccccvveeeeeerrene..

* * *

* *

COMAR 26.20.03.07.A, B; 26.20.03.11; 26.20.05.01, A, B, C, and L;
and 26.20.25.02.D.

[FR Doc. 04-5499 Filed 3—10-04; 8:45 am]
BILLING CODE 4310-05-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 270
[Docket No. RM 2002-1E]

Notice and Recordkeeping for Use of
Sound Recordings Under Statutory
License

AGENCY: Copyright Office, Library of
Congress.

ACTION: Interim regulations.

SUMMARY: The Copyright Office of the
Library of Congress is announcing
interim regulations specifying notice
and recordkeeping requirements for use
of sound recordings under two statutory
licenses under the Copyright Act.
Electronic data format and delivery
requirements for records of use as well
as regulations governing prior records of
use shall be announced in future
Federal Register documents.

EFFECTIVE DATE: The interim notice and
recordkeeping regulations shall be
effective beginning April 12, 2004.
Updated notices of intent to use the
statutory licenses under sections 112
and 114 are due July 1, 2004.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
William J. Roberts, Jr., Senior Attorney,
Copyright Arbitration Royalty Panel,
P.O. Box 70977, Southwest Station,
Washington, DC 20024—-0977.
Telephone: (202) 707-8380. Telefax:
(202) 252-3423.

SUPPLEMENTARY INFORMATION:
I. Overview

Digital audio services provide
copyrighted sound recordings of music
for the listening enjoyment of the users
of those services. In order to provide
these sound recordings, however, a
digital audio service must license the
copyrights to each musical work, as well
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as the sound recording of the musical
work.®? With respect to the copyright in
the sound recording, the digital audio
service may seek to obtain a licensing
agreement directly with the copyright
owner, or, if it is an eligible service,2
may choose to license the sound
recording through statutory licenses set
forth in the Copyright Act, title 17 of the
United States Code. There are two such
licenses that enable an eligible digital
audio service to transmit performances
of copyrighted sound recordings to its
listeners: section 114 and section 112 of
the Copyright Act. Section 114 permits
an eligible digital audio service to
perform copyrighted sound recordings
publicly by means of digital audio
transmissions to its listeners, provided
that the terms and conditions set forth
in section 114 are met including the
payment of a royalty fee. Section 112
permits an eligible digital audio service
to make the digital copies of a sound
recording that are necessary to transmit
a performance of a sound recording to
listeners,3 provided again that the terms
and conditions set forth in section 112
are met including the payment of a
royalty fee.

The royalty fees collected under the
two statutory licenses are paid to a
central source known as a Receiving
Agent.* See 37 CFR 261.2.

Before the Receiving Agent, or any other
agent designated to receive royalties
from the Receiving Agent, can make a
royalty payment to an individual
copyright owner, they must know how
many times the eligible digital audio
service made use of the sound recording
and how many listeners received it. To
obtain this information, both section
112 and section 114 direct the Librarian
of Congress to prescribe regulations that
identify the use of copyrighted sound
recordings (the “recordkeeping”
provisions), as well as provide copyright
owners with notice that a particular
eligible digital audio service is making

1Recorded music typically involves two separate
copyrights. There is a copyright for the song itself—
the music and the lyrics, if any—and there is a
separate copyright for the sound recording of that
music. The copyright to the musical work often
belongs to the songwriter and/or his or her music
publisher, and the copyright to the sound recording
is generally owned by a record company that
released the recording.

2These services are defined as preexisting
subscription services, preexisting satellite digital
audio radio services, business establishment
services, nonsubscription services and new
subscription services. These services are further
discussed, infra.

3 These copies are referred to as “ephemeral
copies,” although they sometimes exist for a period
of time that is far from the ordinary meaning of
“ephemeral.”

4 Currently, the Receiving Agent is
SoundExchange, Inc. See 37 CFR 261.4(c).

use of the section 112 and/or 114
license (the “notice” provisions). See 17
U.S.C. 112(e)(4) and 114(f)(4)(A).
Today’s interim regulations are the first
step in complying with these
requirements.

As discussed more fully infra, today’s
interim regulations set forth the
requirements for an eligible digital
audio service to file notification that it
is using one or both of the statutory
licenses, as well as the types and details
of information that an eligible digital
audio service must maintain in creating
a record of use for each copyrighted
sound recording it provides its listeners.
There are two remaining issues. First,
today’s interim regulations only apply
to the use of sound recordings from the
effective date of the interim regulations
and prospectively. There remains the
issue of what types of information must
be reported for uses of sound recordings
prior to the effective date of this
regulation and back to October 28, 1998.
Second, there remains the issue of the
character of the format in which records
of use must be maintained, and what are
the acceptable means of delivering the
information contained in records of use
to copyright owners of sound
recordings.

II. Background

On February 7, 2002, the Copyright
Office of the Library of Congress issued
a Notice of Proposed Rulemaking
(“NPRM”) on the requirements for
giving copyright owners reasonable
notice of the use of their sound
recordings under the section 114 and
112 statutory licenses and for how
records of such use shall be kept and
made available to copyright owners. 67
FR 5761 (February 7, 2002). The
proposed regulations set forth in the
NPRM were taken, with some
modifications, from the notice and
recordkeeping regulations the Office
had previously adopted for eligible
preexisting subscription services
making use of the section 114(f)(1)(A)
statutory license. See 63 FR 34289 (June
24, 1998); 37 CFR 201.35-201.37.5 The
Office stated that although the existing
regulations only applied to preexisting
subscription services, it was the desire
of the Office to adopt a single set of
notice and recordkeeping regulations
that would apply to any service
claiming use of any of the statutory
licenses set forth in section 114, as well

5 These interim regulations place all notice and

recordkeeping regulations pertaining to the
statutory licenses under sections 112 and 114 into
a new part 270. Accordingly, the notice and
recordkeeping regulations currently located in
§§201.35-201.37 have been moved to part 270.

as the section 112 statutory license for
ephemeral recordings. 67 FR at 5762.

With respect to the notice provisions
proposed in the NPRM, copyright
owners and users voiced little
disagreement. The details of the notice
requirements being adopted by the
Library are discussed below. With
respect to what records of use of sound
recordings should be kept, how they
should be kept and in what manner they
should be delivered to copyright
owners, there was virtually no
agreement between copyright owners
and users. On May 10, 2002, the Office
held a public meeting to facilitate
discussion as to the required records of
use, the frequency of the recordkeeping,
and the manner and format for delivery
to copyright owners. Persons
representing copyright owners, users,
and performers appeared and offered
their opinions and criticisms of the
NPRM and offered suggestions as to the
amount of information necessary to
distribute royalties collected under the
section 112 and 114 licenses. The May
10 meeting revealed persistent
differences as to the scope of the
regulations, as well as the details for
creating and delivering databases of
records of use.

Subsequent to the May 10 meeting,
the Office posted a notice on its website
announcing the impending release of
these interim regulations and describing
in general the categories of information
that will be required to be reported for
performances of sound recordings
governed by the section 112 and 114
licenses. These transitional
requirements were memorialized in a
September 23, 2002, Federal Register
document. See 67 FR 59573 (September
23, 2002).

The need for announcing these
transitional requirements was made
evident during the course of discussions
at the May 10 roundtable meeting.
Although services making use of the
statutory licenses in section 114 (other
than the preexisting subscription service
license) and section 112 have been
doing so since the passage of the Digital
Millennium Copyright Act in 1998, it
became clear that many have not kept
any records of the sound recordings
which they have performed or the
ephemeral copies they have made. This
is unacceptable. The law requires a
reporting of use of sound recordings
sufficient to permit payment of
royalties, and each day that passes
results in the loss of records of
performances that may never be
accurately identified and reported.
Furthermore, eligible nonsubscription
digital transmission services have been
required to make royalty payments
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under the section 112 and 114 licenses
for eligible nonsubscription digital
transmission services since October 20,
2002, meaning that a considerable
amount of royalties (over five years’
worth) should now be ready for
distribution. Royalties cannot be
allocated to owners, artists and
performers until meaningful
information regarding the instances of
performances of specific sound
recordings of musical works is provided
by the services making use of the works.
Publication of these interim

regulations ® will preserve the
identification and reporting of as many
performances under the section 112 and
114 licenses as possible.”

II1. Prior Records of Use

The interim regulations announced
today apply on a prospective basis,
meaning that they apply to uses of
sound recordings under the section 112
and 114 licenses occurring on and after
the effective date announced above.
There remains, however, the question of
what records of use must be reported for
uses of sound recordings from October
28, 1998, until the present. It was
apparent from the discussions of the
May 10, 2002, roundtable and
subsequent filings that many services
have maintained few or, in many
instances, no records of prior uses.
Incomplete and nonexistent records
create serious difficulties for the
fashioning of regulations that apply to
prior uses of sound recordings. The
Copyright Office has sought comment
on the matter of prior records, see 68 FR
58054 (October 8, 2003), and will
publish regulations in the future. In the
meantime, both copyright owners of
sound recordings and users of the
section 112 and 114 licenses are
strongly encouraged to resolve the
matter in a way that will permit
SoundExchange to distribute royalties
for uses of sound recordings that took
place prior to the effective date of these
regulations. The Office would be
pleased to consider any negotiated
resolution as it determines the terms of
the regulations to govern reporting on
past uses of sound recordings.

6 As discussed below, these interim regulations
make some modifications to the requirements
announced in the September 23, 2002, Federal
Register document.

7 The Office has also had discussions with
copyright owners and users regarding the format in
which records of use should be preserved,
including a public meeting on October 8, 2002. See
67 FR 59547 (September 23, 2002). These
discussions further underscored the difficulty of
prescribing detailed electronic format and delivery
requirements and have prevented including them in
today’s interim regulations. These requirements
will be announced in a future Federal Register
document.

IV. Format Requirements

Due to the highly technical nature of
delivery of data in an electronic format
and the widespread disagreement
among SoundExchange and the users of
the statutory licenses over formatting,
the Copyright Office is unable to adopt
data format and delivery regulations at
this time. However, we will be
publishing soon a Notice of Proposed
Rulemaking in the Federal Register
proposing electronic data format and
delivery rules and will be seeking
public comment. In the meantime, we
strongly urge SoundExchange and
services that will be making reports of
use to negotiate acceptable means of
data formatting and delivery. The
negotiation process is better suited to
targeting and resolving technical
difficulties than an agency rulemaking
process. Also, the more agreements that
are reached, the greater the body of
industry experience and practice that
the Office can draw from in shaping
final regulations.

V. The Small Webcaster Settlement Act
of 2002

On December 4, 2002, the President
signed into law the Small Webcaster
Settlement Act of 2002, Public Law
107-321, 116 Stat. 2780, which
permitted SoundExchange to enter into
agreements on behalf of all copyright
owners and performers to set rates,
terms, and conditions for
noncommercial and small commercial
webcasters operating under the section
112 and 114 statutory licenses. The Act
directs the Copyright Office to publish
such agreements in the Federal Register
and specifies that they may not be taken
into account by the Office in
formulating notice and recordkeeping
provisions under the statutory licenses.

On December 24, 2002, the Copyright
Office published the agreement for
small commercial webcasters. 67 FR
78510 (December 24, 2002). That
agreement specifies the types of data
that must be reported by small
commercial webcasters for the years
2003 and 2004. The agreement further
provides, however, that
[flor calendar years 2003 and 2004, details of
the means by which copyright owners may
receive notice of the use of their sound
recordings, and details of the requirements
under which reports of use concerning the
matters identified in Section 6(a) 8 shall be
made available, shall be as provided in
regulations issued by the Librarian of
Congress under 17 U.S.C. 114(f)(4)(A).

Id. at 78512. Consequently, entities
which are signatories to the agreement

8 Section 6(a) of the agreement contains the
details of the records of use that must be kept.

published on December 24, 2002, while
not bound by the records of use
provisions of these interim regulations,
are bound by the interim notice
regulations adopted herein.

On June 11, 2003, the Office
published the agreement for
noncommercial webcasters. 68 FR
35008 (June 11, 2003). That agreement
provides that for 2003 and 2004,
noncommercial webcasters are not
required to provide any reports of use of
sound recordings “‘even if the Librarian
of Congress issues regulations otherwise
requiring such reports by
Noncommercial Webcasters.” Id. at
35011. Consequently, those entities that
are signatories to the agreement
published on June 11 are not bound by
the records of use regulations
announced in this notice for the years
2003-2004. These entities are still
bound, however, by the notice
provisions adopted today.

VI. Parties Affected

The Copyright Office announced in
the NPRM that it intended to adopt a
single set of notice and recordkeeping
regulations for all four categories of
services: Preexisting subscription
services, preexisting satellite digital
audio radio services, nonsubscription
services, and new subscription services.
67 FR 5761, 5762 (February 7, 2002).
The Office has been requested, however,
to exclude preexisting subscription
services and preexisting satellite digital
audio radio services from this
proceeding.

With respect to preexisting
subscription services, the Recording
Industry Association of America
(“RIAA”) recommended in its petition
that opened this rulemaking that
preexisting subscription services be
allowed to continue to operate under
the rules set forth in former 37 CFR
201.36. RIAA petition at 1-2. Support
for the proposal was echoed by the
preexisting subscription services.
Comments of Music Choice at 6
(submitted April 5, 2002); Comments of
Music Choice at 1-2 (submitted
September 30, 2002). Because copyright
owners and preexisting subscription
services appear content to operate under
the existing recordkeeping provisions
contained in former § 201.36 at this
time,? the recordkeeping interim

90n March 14, 2003, the Copyright Office
received a joint petition from copyright owners and
performers and preexisting subscription services to
conduct an expedited rulemaking to modify the
provisions of former § 201.36. The sought-after
modifications, negotiated during the statutorily
prescribed negotiation period for adjustment of
rates and terms, would supercede the existing

Continued
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regulations announced today will not
apply to preexisting subscription
services. Likewise, the notice provisions
of §270.1 (former § 201.35) announced
today do not apply to preexisting
subscription services.

On April 11, 2003, the Office received
a petition from SoundExchange, XM
Satellite Radio, Inc., Sirius Satellite
Radio Inc., the American Federation of
Radio and Television Artists, and the
American Federation of Musicians
stating that these entities had reached
an agreement regarding notice and
recordkeeping requirements for the
period through December 31, 2006, and
requesting that the Office defer adopting
notice and recordkeeping regulations for
preexisting satellite digital audio radio
services at this time. The Office
responded by letter dated May 8, 2003,
denying the petition because “it is the
Library’s responsibility, and the
Library’s responsibility alone, to
promulgate rules establishing notice and
record-keeping requirements.”’
Copyright Office letter at 1 (May 8,
2003). We concluded that it is “our duty
to include provisions governing
preexisting satellite digital audio radio
services in the section 114 and section
112 notice and recordkeeping
regulations that we are preparing for
publication.” Id. at 2. Although the
parties to the agreement relating to
preexisting satellite digital audio radio
services could have requested that the
Office adopt the notice and
recordkeeping requirements they had
negotiated, they did not do so. Indeed,
the Office has no knowledge of the
details of those negotiated requirements.
Consequently, the interim regulations
announced today apply to preexisting
satellite digital audio radio services, as
well as nonsubscription services,
business establishment services and
new subscription services. Presumably,
however, no copyright owner who is a
party to the negotiated agreement would
be in a position to complain of the
failure, by a service that is also a party
to the agreement, to comply with the
regulations announced today.

VII. Scope of the Reporting
Requirements

In announcing today’s required
records of use on a prospective basis, it
must be emphasized that they represent
the minimum requirements. The Office
recognizes that adopting detailed,
comprehensive reporting requirements
at this time could place a considerable
burden on those services which have

recordkeeping provisions in former § 201.36. The
petition will be addressed in a separate Federal
Register document.

not yet developed methods for
maintaining records of sound recording
use. The prudent course therefore is to
set forth minimum requirements for
records that must be maintained, as well
as the frequency with which they must
be kept. It is highly likely that
additional requirements will be set forth
after the Office has determined the
effectiveness of these interim rules.

VIII. The Proposals of the Commenters

A. Proposal of the Recording Industry
Association of America

The Recording Industry Association
of America (“RIAA”) 10 recommended
that the Copyright Office require that
services report to SoundExchange a
comprehensive amount of data which it
asserted was necessary for proper
distribution of royalties under the
section 112 and 114 statutory licenses.
These requirements were set forth in the
NPRM and are discussed there. See 67
FR 5761 (February 7, 2002). Subsequent
to the NPRM, and due at least in part
to concerns expressed by users of the
statutory licenses regarding the privacy
of user information in a listener log,
RIAA revised its proposal and dropped
its request that the requirements include
a separate play list and listener log.
Comments of RIAA at 33 (submitted
April 5, 2002). RIAA submits that all the
data elements it has requested for
records of use are essential to the
accurate and prompt identification of
the ownership of each sound recording
performed and to the efficient
distribution of royalties. The more data
that services using the statutory licenses
submit, the more “pieces to the puzzle”
there are for a correct royalty
distribution. Id. at 39.

RIAA’s proposed records of use are
divided into three principal parts: (1)
Information identifying the licensee as
well as the type of service and
programming offered by the licensee; (2)
information regarding the digital audio
transmissions of sound recordings; and
(3) information regarding the specific
sound recordings transmitted to the
public.

1. Data Identifying Service, Type of
Service and Programming Offered.
RIAA proposes adoption of six different
data fields for this category: (1) Service
Name; (2) Transmission Category; (3)
Channel or Program Name; (4) Type of
Program; (5) Influence Indicator; and (6)
Genre.

10RTIAA’s comments also include the views of
SoundExchange which, at the time of submission of
the initial comments, was an unincorporated
division of RIAA. Comments of RIAA at 1
(submitted April 5, 2002).

a. Service Name. The Service Name
identifies the service reporting the use
of a particular sound recording.

b. Transmission Category. The
Transmission Category identifies the
royalty structure for sections 112 and
114 that a service uses to calculate its
royalty obligation. Because there are
essentially many licenses within section
112 and section 114 (e.g., a section 114
license for preexisting subscription
services with one royalty rate, a section
114 license for nonsubscription services
with different royalty rates), the
Transmission Category is necessary to
determine the royalty fee that is being
paid for the particular use of a sound
recording. RIAA offers ten category
codes that identify each type of service
using the section 112 and 114 licenses.
Id. at 48—-49.

c. Channel or Program Name. RIAA
asserts that the Channel or Program
Name is necessary to verify compliance
with the sound recording performance
complement set forth in 17 U.S.C.
114(j)(13). Id. at 49. SoundExchange
also requests identification of the
Channel or Program Name, but for
purposes of royalty distribution.
SoundExchange acknowledges that
certain services lack the capacity to
identify the number of performances
(i.e., the number of listeners) of a
particular sound recording and
recommends that those services report
the number of Aggregate Tuning Hours
(“ATH”) to a particular channel.
However, in order for ATH to provide
SoundExchange with meaningful
distribution data, the service must
report the Channel or Program Name to
avoid under-valuing or over-valuing
specific sound recordings. For example,
if a service has two channels of
programming that perform two different
genres of music (one that has many
listeners and one that does not), yet
reports the same ATH for the two
channels, the sound recordings on both
channels will be valued equally even
though the one channel received more
listenership. However, if separate ATH
are reported for each channel, the higher
ATH for the more popular channel will
be reflected and the sound recordings
on that channel will receive a more
accurate royalty distribution. Comments
of SoundExchange at 17 n.6 (submitted
September 30, 2002); Letter from
SoundExchange to Copyright Office
explaining footnote 6 (submitted
October 28, 2002).

RIAA asserts that the Channel Name
for an AM or FM radio station should
be the Federal Communications
Commission (“FCC”) facility
identification number of the broadcast
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station that is transmitted and the
frequency band designation (ex.
WABC-AM). The Channel Name for all
other transmissions should be the
service’s name for such channel (ex.
“American Top 40,” “80’s Rock”)
“provided that if a program is generated
as a random list of sound recordings
from a predetermined list, the channel
or program must be a unique identifier
differentiating each user’s randomized
playlist from all other users’
randomized playlists.” Comments of
RIAA at 49-50 (submitted April 5, 2002)
quoting the NPRM, 67 FR at 5766.

d. Type of Program. Identification of
the Program Type “is needed to ensure
compliance with certain statutory
provisions that establish duration
requirements for particular
programming.” Id. at 50. RIAA proposes
four categories for Type of Program:
archived programs, looped programs,
prescheduled programs and a category
for all other programs. Id.

e. Influence Indicator. RIAA asserts
that:

The Influence Indicator field is needed
because certain services provide the user
with an ability to skip forward through a play
list at the user’s sole discretion. Although
RIAA believes that the use of a “skip” feature
may render certain services interactive and,
therefore, ineligible for the statutory license,
a limited skip feature may eventually be
determined to be eligible for the statutory
license. If such services are determined to be
eligible for the statutory license subject to
certain conditions, then copyright owners
will need to know which services offer a skip
feature and whether those required
conditions are satisfied.

Id. at 51. RIAA proposes two categories
for the Influence Indicator: non-user
influenced and user influenced.

f. Genre. The Genre field provides
assistance in distinguishing among
sound recording copyright owners with
the same name that own different
repertoire. The Genre field would apply
to the designation that a service gives to
a particular channel (ex. Rock, Classical)
not to a particular sound recording. Id.
at 51-52.

2. Data Regarding the Transmissions
of Sound Recordings. RIAA proposes
two categories of information regarding
the transmissions of sound recordings:
(1) Start Date and Time of the Sound
Recording’s Transmission; and (2) Total
Number of Performances.

a. Start Date and Time of the Sound
Recording’s Transmission. RIAA asserts
that this information is necessary to
assure that services are complying with
the sound recording performance
complement. It also asserts that the
information is necessary because
members of SoundExchange may

“decide to weight performances based
upon the time of day that the
transmission is made, with
performances during the day being
weighted more heavily than overnight
performances.” Id. at 52.

b. Total Number of Performances.
RIAA asserts that Total Number of
Performances is critical to distributing
royalties collected under the section 114
license. Since the royalties paid by
services under the license are on a per
performance basis, see 67 FR 45240,
45272 (July 8, 2002), the services
already have this information; and it is
essential to the distribution mechanism
mandated by the Librarian for non-
SoundExchange members. See 37 CFR
261.4.

3. Data for Identifying Each Sound
Recording. RIAA proposes ten
categories of information for the
identification of each sound recording:
(1) Artist Name; (2) Sound Recording
Title; (3) Album Title; (4) International
Standard Recording Code (“ISRC”); (5)
Track Label (P) Line; (6) Duration of
Sound Recording; (7) Marketing Label;
(8) Catalog Number; (9) Universal
Product Code; and (10) Release Year.

a. Artist Name and b. Sound
Recording Title

RIAA asserts that these two elements
are the most basic information necessary
to identify a sound recording and must
be reported in all instances. Comments
of RIAA at 55 (submitted April 5, 2002).

c. Album Title. RIAA asserts that
Album Title is necessary to assist in
differentiating a song by a particular
artist that appears on more than one
record album where the copyright
owners of the album are different. For
example, the Alice Cooper sound
recording “I'm 18” appears on both the
“Classicks” and “Love it to Death”
record albums. Epic Records is the
owner of the “Classicks” album, while
Warner Bros. is the owner of the “Love
it to Death” album. If the Designated
Agents distributing royalties do not
know from which album the service
performed “I'm 18,” they cannot
properly distribute royalties. Reply
comments of RIAA at 57-58 (submitted
April 26, 2002).

d. International Standard Recording
Code (“ISRC”’). The International
Standard Recording Code (“ISRC”) is a
unique code that is embedded in many
sound recordings released in recent
years and is capable of being read with
the proper computer software. Because
ISRC is unique to each sound recording
that possesses it, it is extremely useful
in specifically identifying a particular
sound recording. Comments of RIAA at
56-57.

e. Track Label (P) Line. The Track
Label (P) Line is the copyright owner
information for an individual sound
recording. According to RIAA, a Track
Label (P) Line can be found on the
backside of the label packaging after the
(P) Line symbol. If the album is a
compilation, the Track Label (P) Line
information can be found inside the
label package insert following the listing
of each sound recording. Id. at 57. The
copyright owner listed in the Track
Label (P) Line is generally the entity
entitled to royalties for the public
performance of the sound recording, but
is not the complete information
necessary to distribute royalties under
the section 112 and 114 licenses. Id.;
Reply comments of RIAA at 63-64.

f. Duration of Sound Recording.
Duration of the Sound Recording is the
total recorded time of that sound
recording as identified on the label
packaging for that version of the musical
work, regardless of the time that it takes
the service to transmit the sound
recording. RIAA asserts that this
information is necessary to help
distinguish among remixes of the same
sound recording by the same artist.
Comments of RIAA at 57-58 (submitted
April 5, 2002).

g. Marketing Label. The Marketing
Label is the name of the company that
markets the album on which a particular
sound recording may be found. RIAA
states that often, but not always, the
company name on the Track Label (P)
Line will be the same as the Marketing
Label; hence both data fields must be
provided. Id. at 58.

h. Catalog Number. The Catalog
Number is the unique number assigned
by a particular record label to an album,
as opposed to the particular sound
recording on the album, for purposes of
ordering and inventory management.
RIAA asserts that services should
provide this information because it is
required in the Copyright Office
regulations for preexisting subscription
services. See 63 FR 34289, 34297 (June
24,1998).

i. Universal Product Code (“UPC”).
The Universal Product Code (“UPC”) is
a 12-digit numeric identification code
that is placed on products intended for
retail sale and is read by automated
scanning devices (i.e. the “bar code”
number). Unlike an ISRC, which is
unique to a sound recording, a UPC is
unique to a particular product (i.e. CD,
cassette, LP). RIAA asserts that the UPC
is necessary to assist in correctly
identifying the origin of a sound
recording. Comments of RIAA at 58-59
(submitted April 5, 2002).

j- Release Year. The Release Year is
the year the album was first released
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commercially for public distribution as
identified on the backside of the label
packaging after the (P) Line symbol.
Again, RIAA asserts that Release Year is
necessary to correctly identify the origin
of a sound recording. Id. at 59.

B. Proposal of the American Federation
of Musicians and the American
Federation of Televison and Radio
Artists

The American Federation of
Musicians (“AFM”’) and the American
Federation of Television and Radio
Artists (“AFTRA”) endorse the proposal
of RIAA for records of use data

because those rules appear to require records
of use that are adequate to fulfill the
important Congressional objective of
compensating each featured recording artist
for use of his or her unique sound recordings,
and * * * will further assist in fulfilling the
equally important Congressional purpose of
also compensating non-featured recording
artists who have performed on sound
recordings used by the services.

Joint comments of AFM/AFTRA at 2
(submitted April 5, 2002). However,
AFM/AFTRA urge that the Copyright
Office require an additional data field
that requires services to enter the names
of all non-featured singers and
musicians on each sound recording
when the services are in possession of
that information. They assert that this
information is essential to distribute the
modest amount of royalties allocated to
non-featured singers and musicians
under the section 114 license. If the
burden to obtain this information is
placed upon the administrator of these
royalties, the costs associated with
obtaining it will exceed the royalties. Id.
at 16-20.

C. The Services’ Proposals

Not surprisingly, the services using
the section 112 and 114 statutory
licenses vehemently object to the
amount and character of information
sought by RIAA and SoundExchange.
Some assert that much of the
information sought is not generally
available and that the cost of providing
it will drive certain services out of
business. There is no unanimity among
the services as to what information can
be provided, although they certainly all
prefer to provide less rather than more.

1. Proposals of Broadcasters.
Bonneville International Corporation,
Clear Channel Communications, Cox
Radio, Inc., National Association of
Broadcasters, Susquehanna Radio
Corporation, National Religious
Broadcasters Music License Committee
and Salem Communications
Corporation (collectively ‘“Radio
Broadcasters”) argue that RIAA and

SoundExchange have the burden of
proving why each element of requested
data is necessary for the collection and
distribution of royalties, a burden which
they assert that RIAA and
SoundExchange have failed to meet.
Comments of Radio Broadcasters at 2
(submitted April 5, 2002). They also
submit that the Copyright Office should
only require information necessary to
identify a sound recording for purposes
of royalty distribution and should not
require information that enables RIAA
to monitor the sound recording
complement requirements of section
114. Id. at 17-21. Smaller broadcasters
charge that RIAA and SoundExchange
are seeking data that they know smaller
broadcasters cannot possibly supply.
Comments of Collegiate Broadcasters at
2-3 (submitted April 5, 2002);
Comments of National Federation of
Community Broadcasters at 3
(submitted April 5, 2002); Comments of
Harvard Radio Broadcasting Company at
8 (submitted April 5, 2002).

Indeed, smaller broadcasters—in
particular noncommercial
broadcasters—request that the Copyright
Office exempt them from any record of
use reporting requirements. Comments
of College Broadcasters at 1-2
(submitted April 5, 2002); Comments of
Collegiate Broadcasters at 3—4
(submitted April 5, 2002); Comments of
Harvard Radio Broadcasting Company at
2 (submitted April 5, 2002); Comments
of Intercollegiate Broadcasting System at
1 (submitted April 5, 2002); Comments
of Mayflower Hill Broadcasting
Company at 2 (submitted April 5, 2002);
Comments of National Federation of
Community Broadcasters at 3
(submitted April 5, 2002); Comments of
WOBC at 2 (submitted April 5, 2002);
Comments of Adventist Radio
Broadcasters Association at 4 (submitted
April 5, 2002). These commenters note
that they possess neither the manpower
nor the financial resources to assemble
and enter the data requested by RIAA.
Many of these stations depend upon
volunteer help that cannot be required
to undertake the task of preparing such
detailed reports of use. Their general
recommendation is that radio stations
with ten or fewer paid employees be
fully exempted from reporting records
of use. See, e.g. Comments of National
Federation of Community Broadcasters
at 5 (submitted April 5, 2002); Reply
Comments of Radio Broadcasters at 35
(submitted April 26, 2002); Comments
of College Broadcasters at 22 (submitted
April 5, 2002).

Radio Broadcasters submit that only
five data fields should be required for
records of use: (1) Name of the service;
(2) sound recording title; (3) name of

artist; (4) call sign of the station or
channel; and (5) date of transmission.
Comments of Radio Broadcasters at 41
(submitted April 5, 2002). They contend
that while this information may not
enable SoundExchange to identify every
entity entitled to a distribution royalty
every time, such perfection is not
required because the law requires only
“reasonable” notification of use. Id.
Radio Broadcasters, as well as other
services, contend that they cannot
supply the additional fields of data
requested by RIAA because, in many
instances, they are not supplied with
the information from the record label.
This is particularly the case with new
releases where the service receives a
promotional sound recording which has
yet to be placed on an album, receive an
ISRC, UPC, catalog number, Track Label
(P) Line, etc. Even if this information is
received at a later date or can be later
determined, it is unreasonably
burdensome to require services to seek
it out and report it. Comments of Radio
Broadcasters at 44—54 (submitted April
5, 2002); Comments of beethoven.com at
passim (submitted April 5, 2002).

Radio Broadcasters also indicate that
there are special reporting difficulties
associated with musical programming
obtained from third-party syndicators.
These syndicators provide little if any
information regarding the sound
recordings that they perform. Requiring
the broadcaster of this programming to
track down the information would be
unduly burdensome. Comments of
Radio Broadcasters at 31—33 (submitted
April 5, 2002). A similar problem also
exists for programming which is
broadcast live or in a “free flow”
fashion. Comments of Harvard Radio
Broadcasting Company at 7 (submitted
April 5, 2002).

2. Proposals of Non-broadcaster
Services. Non-broadcaster services (i.e.,
webcasters) are generally prepared to
provide more data than broadcasters
although certainly well short of RIAA’s
requests. For example, David Landis,
founder of Ultimate 80’s, states that he
has “spoken with many of my fellow
webcasters” and can provide the
following data: (1) The name of the
service; (2) the channel of the program;
(3) the type of the program (archived,
looped or live); (4) the date of the
transmission; (5) the time of the
transmission; (6) the time zone of the
origination of the transmission; (7) the
duration of the transmission (to the
nearest second); (8) the sound recording
title; (9) the featured recording artist;
and (10) the musical genre of the
channel or program (i.e. the station
format). Comments of Ultimate 80’s at 4
(submitted April 5, 2002).
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Beethoven.com proposes the same
requirements, with the exception of
providing data on the duration of the
transmission of a sound recording.
Comments of Beethoven.com at 5
(submitted April 5, 2002).

Websound, Inc. recommends an even
more extensive list of requirements. It
states that it can supply: (1) The name
of the service; (2) the channel or
program, or in the case of transmission
of an AM or FM signal, the station
identifier including the band
designation and the FCC facility
identification number; (3) the type of
program (archived, looped or live); (4)
the date of transmission (except for
archived programs); (5) the time of
transmission (except for archived
programs); (6) the time zone from which
the transmission originated; (7) for
archived programs, the numeric
designation of the pace of the sound
recording within the order of the
program; (8) the duration of the
transmission (to the nearest second); (9)
the sound recording title; (10) the ISRC,
where available; (11) the release year
identified in the copyright notice on the
album and, in the case of compilation
albums created for commercial
purposes, the release year identified in
the copyright notice for the individual
track; (12) the featured recording artist;
(13) the album title or, in the case of
compilation albums created for
commercial purposes, the name of the
retail album identified by the service for
purchase of the sound recording; (14)
the marketing label; (15) the UPC; (16)
the catalog number; (17) the Track Label
(P) Line; (18) the musical genre of the
channel or program, or in the case of the
transmission of an AM or FM station,
the broadcast station format. Comments
of Websound, Inc. at 1-2 (submitted
April 5, 2002).

Yahoo, Inc. submits that the
Copyright Office should adopt only
minimal reporting requirements for
webcasting and broadcast
retransmissions that would include the
call letters of the AM or FM station, the
format of the station or program (music
or talk), the genre of the station or
program and the cumulative number of
listening hours to each station during
the reporting period. Reply comments of
Yahoo at 4, 10 (submitted April 26,
2002).

The Digital Media Association
(“DiMA”’) argues that much of the
information sought by RIAA and
SoundExchange is redundant and
should not be required. It suggests that
services should be able to choose the
data fields that they supply provided
that the information is sufficient to
identify the sound recording used. For

example, DIMA asserts that any one of

the following groups of information is,

by itself, sufficient to identify a sound
recording:

(1) Sound recording title, featured
recording artist, group, or orchestra,
the retail album title, and the Track
Label (P) Line;

(2) Sound recording title, UPC and the
Track Label (P) Line;

(3) ISRC and the Track Label (P) Line.

Comments of DiMA at 4 (submitted

April 5, 2002).

Like Radio Broadcasters, DiMA argues
that information sought by RIAA to
monitor the sound recording
complement of section 114 should be
outside the scope of records of use
requirements. Id. at 5; see, also Reply
comments of Yahoo, Inc. at 2 (submitted
April 26, 2002). And with regards to
reporting requirements for programming
provided by third parties, DIMA
submits that existing third-party
contracts should be grandfathered from
reporting. Id. at 7.

IX. Required Records of Use

A. Consideration of the Comments

Deciding which data fields should be
required for a record of use under the
section 114 license presents a difficult
challenge for the Copyright Office.
There are many interests which must be
considered and balanced. On the one
hand, there must be sufficient
information reported so as to accurately
identify the sound recordings
performed. This is necessary so that
royalties may be paid to the proper
parties and to avoid not compensating a
large number of performances simply
because there was insufficient
information. On the other hand, the
burdens associated with reporting
information cannot be so high as to be
unreasonable or to create a situation
where many services cannot comply.

It has been asserted by some services
throughout this docket that for some
services any reporting of information
regarding performances will be too great
a burden. While this assertion, if true,
might result in certain services ceasing
operation under the statutory licenses, it
is not a valid reason to eliminate
reporting altogether. The law states that
the Librarian of Congress must adopt
regulations under the section 114
license to provide copyright owners of
sound recordings with “reasonable
notice” of the use of their sound
recordings. 17 U.S.C. 114(f)(4)(A).1* No
provision is made for not adopting
regulations in certain circumstances, or

11 A similar provision exists for use of the section
112 license. See 17 U.S.C. 112(e)(4).

for exempting certain services from any
reporting information. As discussed
above, certain services—in particular
noncommercial broadcasters—seek a
complete exemption from reporting any
data. Others are willing to report data
for the sound recordings they perform
themselves, but seek an exemption for
sound recordings they receive from
third-party syndicators. We find no
authority in the statute to create such
exemptions, nor do we find such
exemptions as constituting ‘‘reasonable
notice” of the performance of sound
recordings.12 In order to avail oneself of
the statutory licenses, one must report
some information. The question is how
extensive that information should be.

In principle, one might imagine that
recordkeeping for many webcasters
could be a simple matter. Webcasting
necessarily requires use of computers
for storage and transmission of the
performances of sound recordings.
Thus, webcasters might be expected to
have the requisite resources and
sophistication to maintain and transmit
detailed reports identifying each and
every sound recording they transmit, as
well as the number of performances
transmitted.

If webcasters have the sophistication
and equipment to facilitate the
recordation and reporting of
information, the webcasting statutory
license could offer an opportunity to
ensure that each copyright owner of
each sound recording performed by
webcasters will be compensated for
exactly his or her share of the royalties
generated by the statutory license.
Because SoundExchange could, in
theory, obtain perfect information about
the number of performances of each
sound recording, it could divide the
total royalty pool by the total number of
performances of all sound recordings,
and then allocate to each sound
recording the corresponding share based
on the number of times it is performed.

However, many webcasters assert that
the burden of keeping comprehensive

12 One could argue that reporting the use of sound
recordings is not “reasonable” if a service cannot
under any circumstances provide information about
the sound recordings. Even if the Office were
persuaded that some services cannot report any
data—which we are not—the argument would be
unpersuasive. Transmitting a sound recording to
the public is not something that accidentally or
unknowingly happens. It takes a significant amount
of decision making and action to select and compile
sound recordings, and a significant amount of
technical expertise to make the transmissions. It is
not unreasonable to require those engaged in such
a sophisticated activity to collect and report a
limited amount of data regarding others’ property
which they are using for their benefit. While
making and reporting a record of use is
undoubtedly an additional cost of transmitting
sound recordings to the public, it is not an
unreasonable one.
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records would drive them out of
business. See, e.g., Reply Comments of
a United Group of Webcasters at 3;
Comments of Mayflower Hill
Broadcasting Corp. at 1-2; Comments of
Collegiate Broadcasters, Inc. at 2—-3;
Reply Comment of Harvard Radio
Broadcasting Company at 6—7. We
recognize that there will be some
burden involved in reporting
information on each sound recording
performed, and as more information is
required for each sound recording, the
burden becomes greater. Although the
ultimate goal is to require
comprehensive reporting on each
performance a webcaster makes, that
goal is not achievable at this time.
Therefore, the regulations announced
today will not require year-round
reporting, but only reporting for certain
periods during the year, and the
information that webcasters must
provide will be less comprehensive than
copyri%ht owners desire.

In selecting the data fields described
below, the Copyright Office was guided
by several principles. First, we have not
adopted any data fields proposed by
RIAA which are not for the purpose of
making royalty distributions under the
section 112 and 114 licenses. RIAA has
requested data for purposes of
monitoring the sound recording
performance complement in 17 U.S.C.
114(j)(13) (Start Date and Time of the
Sound Recording’s Transmission),3 for
monitoring requirements regarding the
duration of programming 17 U.S.C.
114(d)(2)(C)(iii) (Type of Program), and
to assist in determining whether a
service is interactive (Influence
Indicator). RIAA points to the Copyright
Office’s decision in the preexisting
subscription service rulemaking to
adopt reporting requirements designed
to permit monitoring of the sound
recording performance complement, 63
FR 34289 (June 24, 1998), and argues
that the decision must be applied in this
docket. Reply Comments of RIAA at 15
(submitted April 26, 2002). In that
rulemaking proceeding we said:

The Office considered arguments of DCR
and other Services that the Act imposes no
obligation to affirmatively report compliance
with the complement, but reaffirms its earlier
judgment. The Office notes that conforming
to the performance complement is a
condition of the statutory license, and a
Service that complies with the regulatory

13RIAA also states that it may use data regarding
the Start Date and Time of the Sound Recording’s
Transmission for distribution purposes when
audience size is not reported. Comments of RIAA
at 52 (submitted April 5, 2002). Reporting of the
number of performances of a sound recording is
discussed infra, and data regarding the Start Date
and Time of the Sound Recording’s Transmission
is not necessary.

notice requirements and pays the statutory
royalties thereby avoids infringing the
copyright owners’ exclusive rights. 17 U.S.C.
114(d)(2), (f)(5). The Office determines,
therefore, that it is within its rulemaking
authority under section 114(f)(2) to require
reporting of complement information. See
Cablevision Sys. Devel. Corp. v. Motion
Picture Ass’n, 836 F.2d 599 (D.C. Cir. 1988)
(Copyright Office had authority to issue
regulations interpreting statute). The Office
believes that the presence and specificity of
the performance complement indicates
Congress’ intent that records of use include
data to test compliance. While section
114(j)(7) provides that transmissions from
multiple phonorecords exceeding the
performance complement’s numerical
limitations will nonetheless conform to the
complement if the programming of multiple
phonorecords was not “willfully intended”
to avoid the numerical limitations, a pattern
of conduct might provide evidence of the
requisite intent.

63 FR at 34294.

The reasoning for requiring
performance complement data in the
preexisting subscription service
rulemaking does not necessarily apply
with the same force to these interim
regulations. While there is evidence of
legislative intent for services to report
performance complement data, as well
as other data related to compliance with
the terms of the license, such data is not
useful when it is limited to only two
weeks per calendar quarter. See
discussion of reporting periods, infra.
Given that reporting of such limited
data will not serve the purpose of
monitoring statutory compliance and
given the burden upon services for
reporting the data, we are not requiring
it at this time. The matter may be further
addressed in the final regulations in this
docket.

The second principle guiding our
selection of data fields is a cost/benefit
analysis. The Office has chosen to adopt
interim regulations at this time to afford
services an ample period of time to
adjust to the process of reporting. It is
evident from the statements made by
certain services at the meetings held by
the Office in this docket that in many
cases up to now little or no gathering of
data has taken place. Given this notable
lack of activity, imposition of extensive
and detailed reporting requirements at
this time could increase the instances of
noncompliance by services unprepared
to report data and could substantially
raise the reporting error rates for
services that do fully comply.
Consequently, the Office has chosen to
require a minimal level of reporting at
this time that will permit the
distribution of royalties (albeit
imperfectly). These baseline
requirements will be revisited in the
final regulations after the Copyright

Office has had sufficient time to assess
their effectiveness and consider ways in
which data reporting may be
improved.14

By applying these principles to the 18
data fields requested by RIAA and the
fields requested by AFM and AFTRA,
the Copyright Office has settled upon
the fields which must be reported by
services using the section 112 and 114
statutory licenses. With respect to
RIAA’s requests, we are not requiring
Start Date and Time of the Sound
Recording’s Transmission, Type of
Program and Influence Indicator
because these data fields are for
purposes of monitoring compliance
with the limitations of the section 114
license. As discussed above, requiring
these fields would be unnecessarily
burdensome especially in light of the
fact that the two-week-per-calendar-
quarter reporting requirement renders
the information collected from these
fields of little or no value in enforcing
the requirements of the section 114
license.

The Office also has not chosen to
require reporting of the Track Label (P)
Line, the Duration of the Sound
Recording, the Catalog Number, the UPC
and the Release Year, the reporting of
which would be unduly burdensome at
this time. As Radio Broadcasters stated
in their comments, these pieces of
information are frequently not provided
to services until well after the initial
transmissions of the sound recordings.
While the information is discoverable at
a later date, researching it and revising
prior records of use would involve
significant costs.

Finally, we are not adopting the
proposal of AFM and AFTRA to report
data regarding nonfeatured vocalists and
musicians. Many sound recordings have
numerous nonfeatured musicians and
vocalists which would require large
amounts of data entry into a report of
use. Entering lists of names of
performers into a report of use would be
a prohibitively costly undertaking for
services that would raise the likelihood
of noncompliance and error rates in
reporting. Furthermore, we are focused
upon identifying and reporting the use
of sound recordings, not performers
associated with the sound recordings.
AFM and AFTRA’s proposal is not
consistent with the goal of this interim

14 While the data fields required by these interim
regulations are the baseline requirements, there is
no prohibition on services reporting additional
data. As discussed above, webcaster services appear
capable of providing more data than broadcaster
services. Delivery of additional data is encouraged,
and services wishing to do so should contact
SoundExchange to make arrangements for
providing the additional information.
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regulation to establish merely baseline
reporting requirements and cannot be
adopted at this time.

B. The Record of Use Reporting Regime

In this section the Copyright Office
sets forth the reporting regime for the
use of sound recordings under the
section 112 and 114 statutory licenses.®
In the interest of regulatory flexibility
and providing services with the
opportunity to reduce their reporting
burden, we are prescribing a reporting
regime that, in two instances, permits
the entry of a single amount of data in
lieu of additional separate categories of
data identifying the sound recording
and its use. The reporting regime is as
follows:

. Name of Service
. Transmission Category
. Featured Artist
. Sound Recording Title
. Sound Recording Identification
Album Title
Marketing Label
OR
International Standard Recording
Code (ISRC)
6. Total Performances

G W N -

Aggregate Tuning Hours
Channel or Program Name
Play Frequency

OR

Actual Total Performances

Under this reporting regime, a service
may report as few as six items of data
per sound recording or as many as eight
depending upon the amount of
reporting data available to each service.
A service that has ISRC data and Actual
Total Performances data for a sound
recording need only report its Name, the
Transmission Category, the Featured
Artist, the Sound Recording Title, ISRC,
and Actual Total Performances for the
sound recording.'® A service which has
the ISRC but not the Actual Total
Performances data, may report the ISRC
and in addition must report its Name,
Transmission Category, Featured Artist,
Sound Recording Title, Aggregate
Tuning Hours, Channel or Program
Name, and Play Frequency. Likewise, a
service which has Actual Total
Performances data but not ISRC may
report Actual Total Performances and
then must report its Name,
Transmission Category, Featured Artist,
Sound Recording Title, Album Title,

and Marketing Label. And a service
which has neither ISRC nor Actual Total
Performances data for a sound recording
must report its Name, Transmission
Category, the Featured Artist, Sound
Recording Title, Album Title, Marketing
Label, Aggregate Tuning Hours, Channel
or Program Name, and Play Frequency.

C. Details of the Data Fields for a Record
of Use

1. Name of Service. The Name of
Service is a mandatory reporting
category. The Name of Service is the full
legal name of the service making the
transmissions.

2. Transmission Category. The
Transmission Category is a mandatory
reporting category. Because the various
statutory licenses contained in section
114 have differing royalty structures,
and because many services frequently
operate under more than one license, it
is necessary to identify the category
under which the performance of a
sound recording is made. Services shall
use the following category codes to
identify each sound recording
performed:

Description

Category code
or business programming.
C o
programming.
Do
E oo
transmissions covered by 37 CFR 261.3(a)(2)(iii).18
F o
G it
[ [
scription service.
I e
ming made by an eligible new subscription service.
J
eligible new subscription service.
K e

Eligible nonsubscription transmission other than broadcast simulcasts and transmissions of non-music programming.
Eligible nonsubscription transmission of broadcast simulcast programming not reasonably classified as news, talk, sports

Eligible nonsubscription transmission of non-music programming reasonably classified as news, talk, sports or business
Eligible nonsubscription transmission by a non-Corporation for Public Broadcasting noncommercial broadcaster making

transmissions covered by 37 CFR 261.3(a)(2)(i) and (ii).17
Eligible nonsubscription transmission by a non-Corporation for Public Broadcasting noncommercial broadcaster making
Eligible nonsubscription transmission by a small webcaster operating under an agreement published in the Federal Reg-

ister pursuant to the Small Webcaster Settlement Act.
Eligible nonsubscription transmission by a noncommercial broadcaster operating under an agreement published in the

Federal Register pursuant to the Small Webcaster Settlement Act.
Transmission other than broadcast simulcasts and transmissions of non-music programming made by an eligible new sub-
Transmission of broadcast simulcast programming not reasonably classified as news, talk, sports or business program-
Transmission of non-music programming reasonably classified as news, talk, sports or business programming made by an

Eligible transmission by a business establishment service making ephemeral recordings.

3. Featured Artist. The Featured Artist
category is a mandatory reporting
category for each sound recording. Each
service must provide the name of the
featured artist for each sound recording

15 As discussed, infra, the required data fields for
a record of use under the section 114 license are
the same for a record of use under the section 112
license. Services using both licenses only need
report the required data fields once for each sound
recording.

16 Simply because a service has the ISRC and/or
Actual Total Performances for a sound recording
does not mean the service must report this data in
lieu of the alternative categories. The purpose of
reporting ISRC and/or Actual Total Performances is
to reduce the categories of data that a service must

it transmits during the relevant
reporting period. If the featured artist is
an individual or an entity such as a
band, the full name must be reported. In
those instances where the songwriter

report for each sound recording. If, for example, a
service possesses the ISRC for a sound recording
but prefers instead to report the Sound Recording
Title, Album Title and Marketing Label instead, it
is free to do so.

17 Transmissions covered by these provisions
include simultaneous Internet retransmissions by
non-Corporation for Public Broadcasting
noncommercial broadcasters of over-the-air AM or
FM broadcasts by the same radio station and other
Internet transmissions of non-Corporation for
Public Broadcasting noncommercial broadcasters,

and the featured artist are different, care
must be taken in reporting only the
featured artist. For example, if the
sound recording is a performance of the
Boston Philharmonic Orchestra of a

including up to two side channels of programming
consistent with the mission of the station, and are
subject to a section 114 royalty of 0.02 cents per
performance.

18 Transmissions covered by this provision
include Internet transmissions on other side
channels of programming by non-Corporation for
Public Broadcasting noncommercial broadcasters
and are subject to a section 114 royalty of 0.07 cents
per performance.
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work by Mozart, the featured artist
should be reported as the Boston
Philharmonic Orchestra, not Mozart.
Likewise, where the sound recording
performed is taken from an album that
contains various featured artists (i.e., a
compilation), it is not acceptable to
report the artist as “Various.” The
featured artist of the particular sound
recording track performed must be
reported.

4. Sound Recording Title. As with the
featured artist, care must be taken in
accurately reporting the title of the
sound recording (i.e., the song title). It
is not acceptable to report the name of
the album from which the sound
recording is taken.

5. Sound Recording Identification:

a. International Standard Recording
Code (ISRC). The International Standard
Recording Code (“ISRC”) is the unique
identifier that identifies each version of
a sound recording. It is imbedded in
promotional and commercially released
sound recordings and can be read by
currently available software. A service
may report the ISRC of a sound
recording in lieu of the Sound
Recording Title, Album Title and
Marketing Label. However,
identification of the Featured Artist is
still required. The purpose of this
requirement is to permit verification of
the correct ISRC by allowing
SoundExchange to identify and correct
reports where the Featured Artist does
not match the information associated
with the ISRC.

b. For those services that do not report
the ISRC for a sound recording, the
Album Title and Marketing Label must
be reported.

(i) Album Title. According to the
comments and the May 10, 2002, public
meeting, the title of an album on which
a particular sound recording appears
may not be determined at the time the
sound recording is released to
broadcasters and webcasters for
performance; or the album title
information may not be supplied by the
recording label. Consequently, services
need only report the album title for a
particular sound recording when they
have that information in their
possession, or it has been supplied by
the recording label, at or before the time
of performance of the sound recording.

Those services which copy sound
recordings into databases for subsequent
transmission to their users and do not
enter the album title into that database
are nonetheless responsible for
providing the album title if that
information was in their possession, or
been supplied to them, at or before the
time the sound recording was
performed.

(ii) Marketing Label. The Marketing
Label is the name of the company that
markets the album which contains the
sound recording. As with album titles,
it is sometimes the case that services do
not possess, or are not supplied with,
the name of the marketing label for the
sound recording. Services need only
report the marketing label if that
information was in their possession, or
was supplied to them by the marketing
label, at or before the time the
performance of the sound recording is
made. Discarding marketing label
information, or not including it in the
database into which the sound
recording is copied, does not relieve the
service of the obligation to report the
information.

6. Total Performances. Services must
provide the total number of
performances of each sound recording
during the relevant reporting period.
Section 261.2, 37 CFR, defines a
“performance” as:

[Elach instance in which any portion of a
sound recording is publicly performed to a
Listener by means of a digital audio
transmission or retransmission (e.g. the
delivery of any portion of a single track from
a compact disc to one Listener) but excluding
the following:

(1) A performance of a sound recording
that does not require a license (e.g. the sound
recording is not copyrighted);

(2) A performance of a sound recording for
which the service has previously obtained a
license from the Copyright Owner of such
sound recording; and

(3) An incidental performance that both: (i)
Makes no more than incidental use of sound
recordings, including, but not limited to,
brief musical transitions in and out of
commercials or program segments, brief
performances during news, talk and sports
programming, brief background performances
during disk jockey announcements, brief
performances during commercials of sixty
seconds or less in duration, or brief
performances during sporting or other public
events; and

(i1) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and does
not feature a particular sound recording of
more than thirty seconds (as in the case of
a sound recording used as a theme song).

See, 69 FR 5693 (February 6, 2004).
Certain services argue that it is not
possible, in many circumstances, to
keep track of the number of
performances of a sound recording. See,
e.g. Comments of Harvard Broadcasting
Radio Company at 2 (submitted
September 30, 2002); Comments of
NRBMLC and Salem Communications
Corp. at 4 (submitted September 30,
2002); Comments of Collegiate
Broadcasters, Inc. at 6—7 (submitted
September 30, 2002). Obviously,
repeated failures by multiple services to

report the number of performances of a
sound recording will subvert the
purpose of the recordkeeping
requirement in that many sound
recordings will be under-compensated
or not compensated at all from the
section 114 and 112 royalties. The
Copyright Office is therefore permitting
services to identify the total number of
performances of a sound recording
during the reporting period in one of
two ways: Actual Total Performances or
Aggregate Tuning Hours, Channel or
Program Name, and Play Frequency.

a. Actual Total Performances. For
those services that possess the
technological ability to identify
accurately the number of times that a
sound recording is performed (such as
those that generate intended play lists),
the number of performances must be
reported in the performance data field.
The data reported in this field may be
for each time the sound recording is
transmitted or “played” during the
reporting period, or for all Actual Total
Performances of the sound recording
during the relevant reporting period.1®

b. For those services that lack the
technological ability to report the actual
number of performances, or choose not
to report such information, the
Aggregate Tuning Hours, Channel or
Program Name, and Play Frequency
information must be reported for each
sound recording.

(i) Aggregate Tuning Hours. Aggregate
Tuning Hours (“ATH”’) are a standard
measure of listenership that can be used
to estimate the Actual Total
Performances of sound recordings.
Aggregate Tuning Hours measure the
total number of listener hours by all
who have accessed the service during a
given period of time. According to
certain broadcasters, ATH for AM/FM
radio stations are readily calculable by
a service. See Joint Reply Comments of
Radio Broadcasters at 26 (submitted
April 26, 2002).

Aggregate Tuning Hours do not, by
themselves, provide sufficient
information on which to estimate the
Total Performances of a sound
recording. However, when combined
with information regarding the Channel
or Program Name on which the sound
recording appeared and the Play
Frequency, Aggregate Tuning Hours will
permit SoundExchange to estimate the
Total Performances for a sound
recording during the reporting period.

191f a service chooses to enter the Actual Total
Performance data for each time the sound recording
is transmitted or “‘played,” it will be required to
repeat the full data for the sound recording to
account for all transmissions or “playings” of the
sound recording during the relevant accounting
period.
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See Comments of SoundExchange, Inc.
at 17 n.6 (submitted September 30,
2002). Services electing to report
Aggregate Tuning Hours for a sound
recording in lieu of the Actual Total
Performances must report the Aggregate
Tuning Hours for the two-week
reporting period selected by the service
for the channel or program on which the
sound recording was performed. If the
same sound recording was performed on
more than one channel or program, a
complete separate record of use must be
reported for each channel or program.
Under no circumstances may a service
fail to report any data in the
performance data field when submitting
a record of use of a sound recording.

(ii) Channel or Program Name. The
Channel Name for an AM or FM radio
station should be the FCC facility
identification number (e.g., WABC-FM).
For all other transmissions, the Channel
or Program Name should be the name
assigned by the service (e.g., “Oldies
Hits,” “70’s Rock”), “provided that if a
program is generated as a random list of
sound recordings from a predetermined
list, the channel or program must be a
unique identifier differentiating each
user’s randomized playlist from all
other users’ randomized playlists.” 67
FR 5761, 5766 (February 7, 2002).

(iii) Play Frequency. Aggregate
Tuning Hours and Channel or Program
Name are not sufficient, by themselves,
to permit an equitable distribution of
royalties collected under the section 112
and 114 licenses. A sound recording
which is played 100 times during the
two-week reporting period is of greater
value and should receive a larger
distribution of royalties than a sound
recording played only once during that
same period. Consequently, it is
necessary for services that elect not to
report Actual Total Performances to
report the number of times each sound
recording is played during the two week
reporting period.

Play Frequency is different than
performance data. According to the
definition of “performance” in 37 CFR
262.2, a sound recording is performed
each time a listener receives at least
some portion of the sound recording. A
sound recording that is received in some
part by 10 listeners constitutes 10
performances of that sound recording.
In contrast, “played” simply means the
overall number of times a sound
recording is offered, regardless of the
number of listeners receiving the sound
recording. If a particular sound
recording is offered to listeners on a
particular channel or program only once
during the two-week reporting period,
then it is only “played” once and the
Play Frequency is one. Likewise, if the

sound recording is offered 10 times
during the two-week reporting period,
then it is “played” ten times and the
Play Frequency is 10.

D. Required Data Fields for a Record of
Use Under the Section 112 License

Section 112 of the Copyright Act
contains a statutory license that permits
services making digital audio
transmissions to make ephemeral copies
of sound recordings necessary to the
transmission process. Some services
operate under both section 114 and
section 112 in transmitting sound
recordings, while some do not make use
of the section 114 licenses because their
performances of sound recordings are
exempted by the Copyright Act. See 17
U.S.C. 114(1)(C)(iv). These business
establishment services, however, make
ephemeral copies under the section 112
statutory license.

Section 112(e)(4) requires the
Copyright Office to establish
requirements by which copyright
owners receive notice and records of use
of the ephemeral copies of their sound
recordings. The RIAA and
SoundExchange, Inc. have requested
that the Office require detailed records
of each ephemeral copy of a sound
recording made during the transmission
of the performance. Comments of RIAA
at 61-62 (submitted April 5, 2002);
Comments of SoundExchange at Tab A,
p- 11 (submitted September 30, 2002).
Broadcasters counter that detailed
reporting of the number of ephemeral
copies made is unnecessary because of
the direct link between the royalty fees
paid by nonsubscription services for the
section 114 license and the section 112
license; the ephemeral royalty rate for
nonsubscription services is a percentage
of the section 114 fee for performances.
The number of ephemeral copies made
is irrelevant because the value of those
copies is tied to the value of the
performance of the sound recording.
Joint comments of Radio Broadcasters at
57-58 (submitted April 5, 2002).
Furthermore, broadcasters assert that
tracking the number of ephemeral
copies made of a sound recording to
facilitate its performance is a virtually
impossible task and will result in a high
error rate if reporting is required. Id. at
58.

It is reasonable to conclude that the
value of a license to make ephemeral
copies of a sound recording for the
purpose of facilitating a transmission
that results in a performance will
depend upon the value of the
performances of that sound recording.
The Copyright Office is persuaded that
records of performances of sound
recordings are a sound proxy for the

value of ephemeral copies made under
the section 112 license. Our decision is
bolstered by two factors. First, in the
recent nonsubscription service CARP
proceeding, RIAA advocated that the
royalty fee for section 112 be a
percentage of the section 114 fee,
apparently recognizing the difficulty of
assessing the independent value of
ephemeral copies. RIAA’s Proposed
Findings of Fact and Conclusions of
Law at 244 (submitted December 3,
2001). Second, while RTIAA submits that
SoundExchange may choose to
distribute section 112 royalties on the
basis of the number of copies, it may not
do so. See 37 CFR 261.4(a) and (h).

For services that make transmissions
under one or more of the section 114
licenses, there is no need to keep
separate records for ephemeral copies
made under section 112. Those services
are required to submit only the single
data file for performances of sound
recordings and need not submit a
second data file for ephemeral copies.
However, even though the service is not
required to report a separate data file, it
must identify to the receiving and
designated agents during each reporting
period that it has made use of the
section 112 license and that the data file
it is submitting applies to both licenses.

For business establishment services
that do not make use of the section 114
license but do make use of the section
112 license, performance data shall
serve as the records of use for section
112. All the requirements prescribed by
this regulation for the section 114
license records of use (data fields,
formatting, delivery, etc.) apply to
submission of section 112 records of
use. Such services must identify to the
receiving and designated agents for each
reporting period that the data they are
submitting is for the use of the section
112 license and not the section 114
license.

E. Sound Recordings Not Licensed
Under Section 112/114

Many services, particularly those
performing older works, transmit sound
recordings that are not under federal
copyright protection or whose term has
expired. Also, many services may
perform works that are in the public
domain, or for which no copyright is
claimed, or may directly license certain
sound recordings from their owners.
Services performing these works may
report records of their usage but are not
required to do so. Services are
cautioned, however, that failure to
report a sound recording which is under
copyright protection may preclude
reliance upon the section 114 and
section 112 statutory licenses for the
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performance and/or making of
ephemeral copies of the work.

X. The Reporting Periods

As discussed above, the reporting
requirements announced today are
adopted on an interim basis while the
Copyright Office continues the
rulemaking process to produce final
regulations. The interim regulations
apply to performances on a prospective
basis. It is anticipated that the Office
will address the status of performances
made prior to the effective date of these
interim regulations at a later time. In the
meantime, services should preserve
those records of performances in their
possession dating back to the effective
date of the section 112 and 114 statutory
licenses.

For the same reasons that the Office
considers it advisable to phase in the
reporting process, we have determined
that, at this stage, it is best to require
periodic reporting of sound recording
performances rather than year-round
census reporting. Once final regulations
are implemented, year-round census
reporting is likely to be the standard
measure rather than the periodic
reporting that will now be permitted on
an interim basis.

For the period beginning with the
effective date of this interim regulation
until superseded by further regulations,
services making use of the section 114
license (other than preexisting
subscription services governed by 37
CFR 270.1, 270.2, and 270.4) and the
section 112 license shall maintain
records, as provided above, for each
sound recording performed for a period
of no less than two weeks (two periods
of seven consecutive days) for each
quarter of the calendar year.

The two weeks reported need not be
consecutive, although a service may
choose that option. Likewise, each week
period need not begin on a Sunday, but
may begin on any day of the week and
then run for a total of seven consecutive
days. The two weeks chosen for
reporting should reflect as much as
possible the programming typically
offered by the service during the
calendar quarter. Services that wish to
report records of use for periods beyond
the two weeks of each calendar quarter
are encouraged to consult with
SoundExchange on the feasibility of
doing so and, if SoundExchange
concurs, to report for longer periods of
time.

The first reporting period shall begin
on April 1, 2004,2° which will mark the

20 This does not mean that services will be
required to keep records commencing April 1.
Rather, April 1 is the beginning of the first three-

first period under these regulations that
reports of use must be made. Reports of
use thereafter will be due for each
calendar quarter as described above
until this interim regulation is
superceded by final regulations.

A separate report of use is required for
each calendar quarter for each statutory
license used by the service.

XI. Notification of Use of the Statutory
Licenses

The Copyright Office proposed in the
NPRM certain amendments to the
regulations contained in former 37 CFR
201.35 governing notice of use of
statutory licenses. Unlike records of use,
there is agreement on some of the
proposed changes offered in the NPRM.
Commenters agree that the Office
should prescribe a single standard form
for both the section 112 and 114
licenses and generally agree to the
prototype form currently posted on the
Copyright Office Web site at: http://
www.loc.gov/copyright/forms/form112-
114nou.pdf. See, e.g. Comments RIAA at
17-19 (submitted April 5, 2002); Joint
Reply of Radio Broadcasters at 32—34
(submitted April 26, 2002). With respect
to the form, RIAA requests that the
services be identified in the exact
manner in which they appear in the
statute (e.g. “‘Eligible non-subscription
transmission service” as opposed to
“Non-subscription transmission
service”’), whereas broadcasters request
“‘plain English”” descriptions of the
various services identified in the form.
Joint Reply of Radio Broadcasters at 33
(submitted April 26, 2002); Comments
of Collegiate Broadcasters at 5-6
(submitted April 5, 2002). We are
accepting RIAA’s suggestion to conform
the definitions. While broadcasters’
suggestion for “plain English” sounds
reasonable in theory, it is a considerable
challenge to craft definitions that are
sufficiently colloquial to satisfy the goal
of “plain English,” yet remain
technically accurate. Unfortunately,
broadcasters did not provide any
language for the Office to consider, and
we therefore are not adopting their
suggestion.

Commenters also agree that new
notices of intent to use the licenses
should be filed to update information
from previously submitted notices and
that notices should be maintained in a
public file at the Copyright Office.
Broadcasters, however, request that if
new notices are required to be filed, the
$20 filing fee be waived for those who
have previously submitted notices and
paid the fee. Joint Reply of Radio

month calendar quarter during which services must
keep records for two weeks.

Broadcasters at 32 (submitted April 26,
2002); Comments of Collegiate
Broadcasters at 7 (submitted April 5,
2002). The Copyright Office must
recoup its costs for administering the
section 112 and 114 statutory licenses;
therefore it cannot waive the fee.
Moreover, the $20 fee is not
unreasonable or unduly burdensome.
Part of the cost associated with the
licenses is maintaining the public files
for the notices and the Office shall
continue that practice. Unfortunately,
the Office is not prepared at this time to
accept the submission of notices and
fees electronically, and for the time
being we will continue our practice of
accepting only hard copies of notices
and payment. It is anticipated that this
may change in the future, and services
using the section 112 and 114 licenses
are encouraged to check the Office Web
site for updates on this matter.

The Office stated in the NPRM that it
was considering discontinuing its
practice of posting copies of all notices
on its Web site and requiring that
notices be filed jointly with, or in the
alternative only with, the collectives
designated through the CARP process to
receive and distribute royalties under
the section 112 and 114 licenses. RIAA
opposes elimination of the practice of
posting notices on the Office Web site,
arguing that the notices should be
available to all copyright owners and
not just those in the Washington, DC,
area. Comments of RIAA at 20-21
(submitted April 5, 2002). The Office
will post a list of names of those persons
and entities that have filed a notice, but
we will not continue to post the notices
themselves. Scanning and posting the
full notices is extremely costly and
burdensome. When we institute our
electronic filing system, we will revisit
the issue. In the meantime, persons
interested in viewing the notices must
contact the Copyright Office.

None of the commenters favor
submission of notices to the royalty
collectives designated by the CARP
process, either solely or jointly. See, e.g.
Comments of the RIAA at 22-23
(submitted April 5, 2002); Joint Reply of
Radio Broadcasters at 33 (submitted
April 26, 2002). Consequently, the
Office will not adopt such a
requirement.

Updated notices, along with the $20
filing fee specified in § 201.3(e) of title
37 of the Code of Federal Regulations,
shall be filed with the Licensing
Division of the Copyright Office no later
than July 1, 2004. The Office stated in
the NPRM that it was considering
requiring periodic updating of notices,
perhaps on an annual basis. We are
declining at this time to adopt a regular
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specified time period, preferring to gain
experience in determining whether
mandatory periodic updates by all
services are necessary. The matter will
be further addressed in the final
regulations.

Notices of intent to use the section
112 and/or 114 licenses by new
subscription services will still be
required to be filed prior to the date of
first transmission or the making of an
ephemeral recording, and services will
continue to be required to update the
notice within 45 days of change in the
information reported. Notices for new
subscription services must be submitted
to the Licensing Division of the
Copyright Office accompanied by the
filing fee specified in 37 CFR 201.3(e).

List of Subjects in 37 CFR Parts 201 and
270

Copyright, Sound recordings.

Interim Regulation

= In consideration of the foregoing, the
Copyright Office amends part 201 of 37
CFR and adds part 270 to 37 CFR to read
as follows:

= 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

PART 201—GENERAL PROVISIONS

§§201.35 through 201.37
Reserved]

[Removed and

= 2. Remove and reserve §§ 201.35
through 201.37.

= 3. Add part 270 to 37 CFR ChapterII,
subchapter B, to read as follows:

PART 270—NOTICE AND
RECORDKEEPING REQUIREMENTS
FOR STATUTORY LICENSES

Sec.

270.1 Notice of use of sound recordings
under statutory license.

270.2 Reports of use of sound recordings
under statutory license for preexisting
subscription services.

270.3 Reports of use of sound recordings
under statutory license for
nonsubscription transmission services,
preexisting satellite digital audio radio
services, new subscription services and
business establishment services.

270.4 Designated collection and
distribution organizations for records of
use of sound recordings under statutory
license.

Authority: 17 U.S.C. 702.

§270.1 Notice of use of sound recordings
under statutory license.

(a) General. This section prescribes
rules under which copyright owners
shall receive notice of use of their sound
recordings when used under either

section 112(e) or 114(d)(2) of title 17,
United States Code, or both.

(b) Definitions. (1) A Notice of Use of
Sound Recordings under Statutory
License is a written notice to sound
recording copyright owners of the use of
their works under section 112(e) or
114(d)(2) of title 17, United States Code,
or both, and is required under this
section to be filed by a Service in the
Copyright Office.

(2) A Service is an entity engaged in
either the digital transmission of sound
recordings pursuant to section 114(d)(2)
of title 17 of the United States Code or
making ephemeral phonorecords of
sound recordings pursuant to section
112(e) of title 17 of the United States
Code or both. For purposes of this
section, the definition of a Service
includes an entity that transmits an AM/
FM broadcast signal over a digital
communications network such as the
Internet, regardless of whether the
transmission is made by the broadcaster
that originates the AM/FM signal or by
a third party, provided that such
transmission meets the applicable
requirements of the statutory license set
forth in 17 U.S.C. 114(d)(2). A Service
may be further characterized as either a
preexisting subscription service,
preexisting satellite digital audio radio
service, nonsubscription transmission
service, new subscription service,
business establishment service or a
combination of those:

(i) A preexisting subscription service
is a service that performs sound
recordings by means of noninteractive
audio-only subscription digital audio
transmissions, and was in existence and
making such transmissions to the public
for a fee on or before July 31, 1998, and
may include a limited number of sample
channels representative of the
subscription service that are made
available on a nonsubscription basis in
order to promote the subscription
service.

(ii) A preexisting satellite digital
audio radio service is a subscription
satellite digital audio radio service
provided pursuant to a satellite digital
audio radio service license issued by the
Federal Communications Commission
on or before July 31, 1998, and any
renewal of such license to the extent of
the scope of the original license, and
may include a limited number of sample
channels representative of the
subscription service that are made
available on a nonsubscription basis in
order to promote the subscription
service.

(iii) A nonsubscription transmission
service is a service that makes
noninteractive nonsubscription digital
audio transmissions that are not exempt

under section 114(d)(1) of title 17 of the
United States Code and are made as part
of a service that provides audio
programming consisting, in whole or in
part, of performances of sound
recordings, including transmissions of
broadcast transmissions, if the primary
purpose of the service is to provide to
the public such audio or other
entertainment programming, and the
primary purpose of the service is not to
sell, advertise, or promote particular
products or services other than sound
recordings, live concerts, or other
music-related events.

(iv) A new subscription service is a
service that performs sound recordings
by means of noninteractive subscription
digital audio transmissions and that is
not a preexisting subscription service or
a preexisting satellite digital audio radio
service.

(v) A business establishment service is
a service that makes ephemeral
phonorecords of sound recordings
pursuant to section 112(e) of title 17 of
the United States Code and is exempt
under section 114(d)(1)(C)(iv) of title 17
of the United States Code.

(c) Forms and content. A Notice of
Use of Sound Recordings Under
Statutory License shall be prepared on
a form that may be obtained from the
Copyright Office website or from the
Licensing Division, and shall include
the following information:

(1) The full legal name of the Service
that is either commencing digital
transmissions of sound recordings or
making ephemeral phonorecords of
sound recordings under statutory
license or doing both.

(2) The full address, including a
specific number and street name or rural
route, of the place of business of the
Service. A post office box or similar
designation will not be sufficient except
where it is the only address that can be
used in that geographic location.

(3) The telephone number and
facsimile number of the Service.

(4) Information on how to gain access
to the online website or homepage of the
Service, or where information may be
posted under this section concerning
the use of sound recordings under
statutory license.

(5) Identification of each license
under which the Service intends to
operate, including identification of each
of the following categories under which
the Service will be making digital
transmissions of sound recordings:
preexisting subscription service,
preexisting satellite digital audio radio
service, nonsubscription transmission
service, new subscription service or
business establishment service.
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(6) The date or expected date of the
initial digital transmission of a sound
recording to be made under the section
114 statutory license and/or the date or
the expected date of the initial use of
the section 112(e) license for the
purpose of making ephemeral
phonorecords of the sound recordings.

(7) Identification of any amendments
required by paragraph (f) of this section.

(d) Signature. The Notice shall
include the signature of the appropriate
officer or representative of the Service
that is either transmitting the sound
recordings or making ephemeral
phonorecords of sound recordings
under statutory license or doing both.
The signature shall be accompanied by
the printed or typewritten name and the
title of the person signing the Notice
and by the date of the signature.

(e) Filing notices; fees. The original
and three copies shall be filed with the
Licensing Division of the Copyright
Office and shall be accompanied by the
filing fee set forth in § 201.3(c) of this
chapter. Notices shall be placed in the
public records of the Licensing Division.
The address of the Licensing Division is:
Library of Congress, Copyright Office,
Licensing Division, 101 Independence
Avenue, SE, Washington, DC 20557—
6400.

(1) A Service that, prior to April 12,
2004, has already commenced making
digital transmissions of sound
recordings pursuant to section 114(d)(2)
of title 17 of the United States Code or
making ephemeral phonorecords of
sound recordings pursuant to section
112(e) of title 17 of the United States
Code, or both, and that has already filed
an Initial Notice of Digital Transmission
of Sound Recordings Under Statutory
License, and that intends to continue to
make digital transmissions or ephemeral
phonorecords following July 1, 2004,
shall file a Notice of Use of Sound
Recordings under Statutory License
with the Licensing Division of the
Copyright Office no later than July 1,
2004.

(2) A Service that, on or after July 1,
2004, commences making digital
transmissions and ephemeral
phonorecords of sound recordings
under statutory license shall file a
Notice of Use of Sound Recordings
under Statutory License with the
Licensing Division of the Copyright
Office prior to the making of the first
ephemeral phonorecord of the sound
recording and prior to the first igital
transmission of the sound recording.

(3) A Service that, on or after July 1,
2004, commences making only
ephemeral phonorecords of sound
recordings, shall file a Notice of Use of
Sound Recordings under Statutory

License with the Licensing Division of
the Copyright Office prior to the making
of the first ephemeral phonorecord of a
sound recording under the statutory
license.

(f) Amendment. A Service shall file a
new Notice of Use of Sound Recordings
under Statutory License within 45 days
after any of the information contained in
the Notice on file has changed, and shall
indicate in the space provided by the
Copyright Office that the Notice is an
amended filing. The Licensing Division
shall retain copies of all prior Notices
filed by the Service.

§270.2 Reports of use of sound
recordings under statutory license for
preexisting subscription services.

(a) General. This section prescribes
rules under which preexisting
subscription services shall serve
copyright owners with notice of use of
their sound recordings, what the content
of that notice should be, and under
which records of such use shall be kept
and made available.

(b) Definitions. (1) A Collective is a
collection and distribution organization
that is designated under the statutory
license, either by settlement agreement
reached under section 114(f)(1)(A) or
section 114(f)(1)(C)(i) of title 17 of the
United States Code and adopted
pursuant to 37 CFR 251.63(b), or by
decision of a Gopyright Arbitration
Royalty Panel (CARP) under section
114(f)(1)(B) or section 114(f)(1)(C)(ii), or
by an order of the Librarian pursuant to
17 U.S.C. 802(f).

(2) A Report of Use of Sound
Recordings under Statutory License is a
report required under this part to be
provided by the preexisting subscription
service transmitting sound recordings
under statutory license.

(3) A Preexisting Subscription Service
is an entity engaged in the digital
transmission of sound recordings
pursuant to section 114(f) of title 17 of
the United States Code.

(c) Service. Reports of Use shall be
served upon Collectives that are
identified in the records of the
Licensing Division of the Copyright
Office as having been designated under
the statutory license, either by
settlement agreement reached under
section 114(f)(1)(A) or section
114(f)(1)(C)(i) and adopted pursuant to
37 CFR 251.63(b), or by decision of a
Copyright Arbitration Royalty Panel
(CARP) under section 114(f)(1)(B) or
section 114(f)(1)(C)(ii), or by an order of
the Librarian pursuant to 17 U.S.C.
802(f). Reports of Use shall be served, by
certified or registered mail, or by other
means if agreed upon by the respective
preexisting subscription service and

Collective, on or before the twentieth
day after the close of each month.

(d) Posting. In the event that no
Collective is designated under the
statutory license, or if all designated
Collectives have terminated collection
and distribution operations, a
preexisting subscription service
transmitting sound recordings under
statutory license shall post and make
available online its Reports of Use.
Preexisting subscription services shall
post their Reports of Use online on or
before the 20th day after the close of
each month, and make them available to
all sound recording copyright owners
for a period of 90 days. Preexisting
subscription services may require use of
passwords for access to posted Reports
of Use, but must make passwords
available in a timely manner and free of
charge or other restrictions. Preexisting
subscription services may predicate
provision of a password upon:

(1) Information relating to identity,
location and status as a sound recording
copyright owner; and

(2) A “click-wrap” agreement not to
use information in the Report of Use for
purposes other than royalty collection,
royalty distribution, and determining
compliance with statutory license
requirements, without the express
consent of the preexisting subscription
service providing the Report of Use.

(e) Content. A “Report of Use of
Sound Recordings under Statutory
License” shall be identified as such by
prominent caption or heading, and shall
include a preexisting subscription
service’s “Intended Playlists” for each
channel and each day of the reported
month.

(1) The “Intended Playlists” shall
include a consecutive listing of every
recording scheduled to be transmitted,
and shall contain the following
information in the following order:

(i) The name of the preexisting
subscription service or entity;

(ii) The channel;

(iii) The sound recording title;

(iv) The featured recording artist,
group, or orchestra;

(v) The retail album title (or, in the
case of compilation albums created for
commercial purposes, the name of the
retail album identified by the
preexisting subscription service for
purchase of the sound recording);

(vi) The recording label;

(vii) The catalog number;

(viii) The International Standard
Recording Code (ISRC) embedded in the
sound recording, where available and
feasible;

(ix) The date of transmission; and

(x) The time of transmission.

(2) The Report of Use shall include a
report of any system failure resulting in
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a deviation from the Intended Playlists
of scheduled sound recordings. Such
report shall include the date, time and
duration of any such system failure.

(f) Signature. Reports of Use shall
include a signed statement by the
appropriate officer or representative of
the preexisting subscription service
attesting, under penalty of perjury, that
the information contained in the Report
is believed to be accurate and is
maintained by the preexisting
subscription service in its ordinary
course of business. The signature shall
be accompanied by the printed or
typewritten name and title of the person
signing the Report, and by the date of
signature.

(g) Format. Reports of Use should be
provided on a standard machine-
readable medium, such as diskette,
optical disc, or magneto-optical disc,
and should conform as closely as
possible to the following specifications:

(1) ASCII delimited format, using pipe
characters as delimiter, with no headers
or footers;

(2) Carats should surround strings;

(3) No carats should surround dates
and numbers;

(4) Dates should be indicated by: MM/
DD/YYYY;

(5) Times should be based on a 24-
hour clock: HH:MM:SS;

(6) A carriage return should be at the
end of each line; and

(7) All data for one record should be
on a single line.

(h) Confidentiality. Copyright owners,
their agents and Collectives shall not
disseminate information in the Reports
of Use to any persons not entitled to it,
nor utilize the information for purposes
other than royalty collection and
distribution, and determining
compliance with statutory license
requirements, without express consent
of the preexisting subscription service
providing the Report of Use.

(i) Documentation. All compulsory
licensees shall, for a period of at least
three years from the date of service or
posting of the Report of Use, keep and
retain a copy of the Report of Use. For
reporting periods from February 1, 1996,
through August 31, 1998, the
preexisting subscription service shall
serve upon all designated Collectives
and retain for a period of three years
from the date of transmission records of
use indicating which sound recordings
were performed and the number of
times each recording was performed,
but is not required to produce full
Reports of Use or Intended Playlists for
those periods.

§270.3 Reports of use of sound
recordings under statutory license for
nonsubscription transmission services,
preexisting satellite digital audio radio
services, new subscription services and
business establishment services.

(a) General. This section prescribes
rules under which nonsubscription
transmission services, preexisting
satellite digital audio radio services,
new subscription services, and business
establishment services shall maintain
reports of use of their sound recordings
under section 112(e) or section 114(d)(2)
of title 17 of the United States Code, or
both.

(b) Definitions. (1) Aggregate Tuning
Hours are the total hours of
programming that a nonsubscription
transmission service, preexisting
satellite digital audio radio service, new
subscription service or business
establishment service has transmitted
during the reporting period identified in
paragraph (c)(3) of this section to all
listeners within the United States over
the relevant channels or stations, and
from any archived programs, that
provide audio programming consisting,
in whole or in part, of eligible
nonsubscription service, preexisting
satellite digital audio radio service, new
subscription service or business
establishment service transmissions,
less the actual running time of any
sound recordings for which the service
has obtained direct licenses apart from
17 U.S.C. 114(d)(2) or which do not
require a license under United States
copyright law. For example, if a
nonsubscription transmission service
transmitted one hour of programming to
10 simultaneous listeners, the
nonsubscription transmission service’s
Aggregate Tuning Hours would equal
10. If 3 minutes of that hour consisted
of transmission of a directly licensed
recording, the nonsubscription
transmission service’s Aggregate Tuning
Hours would equal 9 hours and 30
minutes. If one listener listened to the
transmission of a nonsubscription
transmission service for 10 hours (and
none of the recordings transmitted
during that time was directly licensed),
the nonsubscription transmission
service’s Aggregate Tuning Hours would
equal 10.

(2) An AM/FM Webcast is a
transmission made by an entity that
transmits an AM/FM broadcast signal
over a digital communications network
such as the Internet, regardless of
whether the transmission is made by the
broadcaster that originates the AM/FM
signal or by a third party, provided that
such transmission meets the applicable
requirements of the statutory license set
forth in 17 U.S.C. 114(d)(2).

(3) A Collective is a collection and
distribution organization that is
designated under one or both of the
statutory licenses, either by settlement
agreement reached under section
112(e)(3), section 112(e)(6), section
114(f)(1)(A), section 114(f)(1)(C)(1),
section 114(f)(2)(A), or section
114(f)(2)(C)(i) and adopted pursuant to
§ 251.63(b) of this chapter, or by a
decision of a Copyright Arbitration
Royalty Panel under section 112(e)(4),
section 112(e)(6), section 114(f)(1)(B),
section (f)(1)(C)(ii), section 114(f)(2)(B),
or section 114(f)(2)(C)(ii) or by order of
the Librarian of Congress pursuant to 17
U.S.C. 802(f).

(4) A new subscription service is
defined in § 270.1(b)(2)(iv).

(5) A nonsubscription transmission
service is defined in § 270.1(b)(2)(iii).

(6) A preexisting satellite digital audio
radio service is defined in
§270.1(b)(2)(ii).

(7) A business establishment service is
defined in § 270.1(b)(2)(v).

(8) A performance is each instance in
which any portion of a sound recording
is publicly performed to a Listener by
means of a digital audio transmission or
retransmission (e.g., the delivery of any
portion of a single track from a compact
disc to one Listener) but excluding the
following:

(i) A performance of a sound
recording that does not require a license
(e.g., the sound recording is not
copyrighted);

(ii) A performance of a sound
recording for which the service has
previously obtained a license from the
Copyright Owner of such sound
recording; and

(iii) An incidental performance that
both:

(A) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transitions
in and out of commercials or program
segments, brief performances during
news, talk and sports programming,
brief background performances during
disk jockey announcements, brief
performances during commercials of
sixty seconds or less in duration, or
brief performances during sporting or
other public events and

(B) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound
recording of more than thirty seconds
(as in the case of a sound recording used
as a theme song).

(9) Play frequency is the number of
times a sound recording is publicly
performed by a Service during the
relevant period, without respect to the
number of listeners receiving the sound
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recording. If a particular sound
recording is transmitted to listeners on
a particular channel or program only
once during the two-week reporting
period, then the play frequency is one.
If the sound recording is transmitted 10
times during the two-week reporting
period, then the play frequency is 10.

(10) A Report of Use is a report
required under this section to be
provided by a nonsubscription
transmission service and new
subscription service that is transmitting
sound recordings pursuant to the
statutory license set forth in section
114(d)(2) of title 17 of the United States
Code or making ephemeral
phonorecords of sound recordings
pursuant to the statutory license set
forth in section 112(e) of title 17 of the
United States Code, or both.

(c) Report of Use. (1) Separate reports
not required. A nonsubscription
transmission service, preexisting
satellite digital audio radio service or a
new subscription service that transmits
sound recordings pursuant to the
statutory license set forth in section
114(d)(2) of title 17 of the United States
Code and makes ephemeral
phonorecords of sound recordings
pursuant to the statutory license set
forth in section 112(e) of title 17 of the
United States Code need not maintain a
separate Report of Use for each statutory
license during the relevant reporting
periods.

(2) Content. For a nonsubscription
transmission service, preexisting
satellite digital audio radio service, new
subscription service or business
establishment service that transmits
sound recordings pursuant to the
statutory license set forth in section
114(d)(2) of title 17 of the United States
Code, or the statutory license set forth
in section 112(e) of title 17 of the United
States Code, or both, each Report of Use
shall contain the following information,
in the following order, for each sound
recording transmitted during the
reporting periods identified in
paragraph (c)(3) of this section:

(i) The name of the nonsubscription
transmission service, preexisting
satellite digital audio radio service, new
subscription service or business
establishment service making the
transmissions, including the name of
the entity filing the Report of Use, if
different;

(ii) The category transmission code for
the category of transmission operated by
the nonsubscription transmission
service, preexisting satellite digital
audio radio service, new subscription
service or business establishment
service:

(A) For eligible nonsubscription
transmissions other than broadcast
simulcasts and transmissions of non-
music programming;

(B) For eligible nonsubscription
transmissions of broadcast simulcast
programming not reasonably classified
as news, talk, sports or business
programming;

(C) For eligible nonsubscription
transmissions of non-music
programming reasonably classified as
news, talk, sports or business
programming;

(D) For eligible nonsubscription
transmissions by a non-Corporation for
Public Broadcasting noncommercial
broadcaster making transmissions
covered by §§ 261.3(a)(2)(i) and (ii) of
this chapter;

(E) For eligible nonsubscription
transmissions by a non-Corporation for
Public Broadcasting noncommercial
broadcaster making transmissions
covered by § 261.3(a)(2)(iii) of this
chapter;

(F) For eligible nonsubscription
transmissions by a small webcaster
operating under an agreement published
in the Federal Register pursuant to the
Small Webcaster Settlement Act;

(G) For eligible nonsubscription
transmissions by a noncommercial
broadcaster operating under an
agreement published in the Federal
Register pursuant to the Small
Webcaster Settlement Act;

(H) For transmissions other than
broadcast simulcasts and transmissions
of non-music programming made by an
eligible new subscription service;

(I) For transmissions of broadcast
simulcast programming not reasonably
classified as news, talk, sports or
business programming made by an
eligible new subscription service;

(J) For transmissions of non-music
programming reasonably classified as
news, talk, sports or business
programming made by an eligible new
subscription service; and

(K) For eligible transmissions by a
business establishment service making
ephemeral recordings;

(iii) The featured artist;

(iv) The sound recording title;

(v) The International Standard
Recording Code (ISRC) or, alternatively
to the ISRC, the

(A) Album title; and

(B) Marketing label;

(vi) The actual total performances of
the sound recording during the
reporting period or, alternatively, the

(A) Aggregate Tuning Hours;

(B) Channel or program name; and

(C) Play frequency.

(3) Reporting period. A Report of Use
shall be prepared for a two-week period

(two periods of 7 consecutive days) for
each calendar quarter of the year. The
two weeks need not be consecutive, but
both weeks must be completely within
the calendar quarter.

(4) Signature. Reports of Use shall
include a signed statement by the
appropriate officer or representative of
the service attesting, under penalty of
perjury, that the information contained
in the Report is believed to be accurate
and is maintained by the service in its
ordinary course of business. The
signature shall be accompanied by the
printed or typewritten name and the
title of the person signing the Report,
and by the date of the signature.

(5) Confidentiality. Copyright owners,
their agents and Collectives shall not
disseminate information in the Reports
of Use to any persons not entitled to it,
nor utilize the information for purposes
other than royalty collection and
distribution, without consent of the
service providing the Report of Use.

(6) Documentation. A Service shall,
for a period of at least three years from
the date of service or posting of a Report
of Use, keep and retain a copy of the
Report of Use.

§270.4 Designated collection and
distribution organizations for records of
use of sound recordings under statutory
license.

(a) General. This section prescribes
rules under which records of use shall
be collected and distributed under
section 114(f) of title 17 of the United
States Code, and under which records of
such use shall be kept and made
available.

(b) Definitions. (1) A Collective is a
collection and distribution organization
that is designated under the statutory
license, either by settlement agreement
reached under section 114(f)(1)(A) or
section 114(f)(1)(C)(i) and adopted
pursuant to 37 CFR 251.63(b), or by
decision of a Copyright Arbitration
Royalty Panel (CARP) under section
114(f)(1)(B) or section 114(f)(1)(C)(ii), or
by an order of the Librarian pursuant to
17 U.S.C. 802(f).

(2) A Service is an entity engaged in
the digital transmission of sound
recordings pursuant to section 114(f) of
title 17 of the United States Code.

(c) Notice of Designation as Collective
under Statutory License. A Collective
shall file with the Licensing Division of
the Copyright Office and post and make
available online a “Notice of
Designation as Collective under
Statutory License,” which shall be
identified as such by prominent caption
or heading, and shall contain the
following information:
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(1) The Collective name, address,
telephone number and facsimile
number;

(2) A statement that the Collective has
been designated for collection and
distribution of performance royalties
under statutory license for digital
transmission of sound recordings; and

(3) Information on how to gain access
to the online website or home page of
the Collective, where information may
be posted under this part concerning the
use of sound recordings under statutory
license. The address of the Licensing
Division is: Library of Congress,
Copyright Office, Licensing Division,
101 Independence Avenue, SE.,
Washington, DC 20557-6400.

(d) Annual Report. The Collective will
post and make available online, for the
duration of one year, an Annual Report
on how the Collective operates, how
royalties are collected and distributed,
and what the Collective spent that fiscal
year on administrative expenses.

(e) Inspection of Reports of Use by
copyright owners. The Collective shall
make copies of the Reports of Use for
the preceding three years available for
inspection by any sound recording
copyright owner, without charge, during
normal office hours upon reasonable
notice. The Collective shall predicate
inspection of Reports of Use upon
information relating to identity, location
and status as a sound recording
copyright owner, and the copyright
owner’s written agreement not to utilize
the information for purposes other than
royalty collection and distribution, and
determining compliance with statutory
license requirements, without express
consent of the Service providing the
Report of Use. The Collective shall
render its best efforts to locate copyright
owners in order to make available
records of use, and such efforts shall
include searches in Copyright Office
public records and published directories
of sound recording copyright owners.

(f) Confidentiality. Copyright owners,
their agents, and Collectives shall not
disseminate information in the Reports
of Use to any persons not entitled to it,
nor utilize the information for purposes
other than royalty collection and
distribution, and determining
compliance with statutory license
requirements, without express consent
of the Service providing the Report of
Use.

(g) Termination and dissolution. If a
Collective terminates its collection and
distribution operations prior to the close
of its term of designation, the Collective
shall notify the Copyright Office, and all
Services transmitting sound recordings
under statutory license, by certified or
registered mail. The dissolving

Collective shall provide each such
Service with information identifying the
copyright owners it has served.

Dated: February 26, 2004.
Marybeth Peters,
Register of Copyrights.
James H. Billington,
The Librarian of Congress.
[FR Doc. 04-5404 Filed 3—10-04; 8:45 am)]
BILLING CODE 1410-33-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AL40
Eligibility for an Appropriate

Government Marker for a Grave
Already Marked at Private Expense

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms,
without any changes, the provisions of
the interim final rule that was published
to reflect changes made by the Veterans
Education and Benefits Expansion Act
of 2001 (Pub. L. 107-103) and the
Veterans Benefits Act of 2002 (Pub. L.
107-330).

This final rule establishes provisions
pursuant to the Veterans Education and
Benefits Expansion Act of 2001 to allow
the Department of Veterans Affairs (VA)
to furnish an appropriate Government
marker for the grave of an eligible
veteran buried in a private cemetery,
regardless of whether the grave is
already marked with a privately
purchased marker. Pursuant to the
Veterans Benefits Act of 2002, the
provisions of this final rule will apply
to requests to mark graves or
memorialize eligible veterans whose
deaths occurred on or after September
11, 2001.

DATES: Effective Date: This final rule is
effective September 25, 2003.

Applicability Date: The provisions of
38 CFR 1.631 apply to deaths occurring
on or after September 11, 2001.

FOR FURTHER INFORMATION CONTACT:
David K. Schettler, Director of Memorial
Programs Service (MPS), National
Cemetery Administration, Department
of Veterans Affairs, 810 Vermont
Avenue, NW., Washington, DC 20420.
Telephone: (202) 501-3100 (this is not
a toll-free number).

SUPPLEMENTARY INFORMATION: On
September 25, 2003, VA published an
interim final rule in the Federal
Register (68 FR 55317). The interim
final rule amended VA’s burial benefits

provisions to allow VA to furnish an
appropriate marker for the graves of
eligible veterans buried in private
cemeteries, regardless of whether the
grave is already marked with a privately
purchased marker.

We provided a 60-day comment
period that ended November 24, 2003.
We did not receive any comments.
Based on the rationale set forth in the
interim final rule and in this document,
we adopt the provisions of the interim
final rule as a final rule without any
changes.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This rule would have no such effect on
State, local, or tribal governments, or the
private sector.

Paperwork Reduction Act

This document does not contain new
provisions constituting a collection of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).
The Office of Management and Budget
has approved the existing information
collection under control number 2900—
0222.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Only individual
VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this final rule is exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance program number for this
document is 64.202.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Cemeteries, Veterans.

Approved: February 25, 2004.
Anthony J. Principi,

Secretary of Veterans Affairs.

PART 1—[AMENDED]

» Accordingly, the interim final rule
amending 38 CFR part 1 that was
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published in the Federal Register at 68
FR 55317 on September 25, 2003, is
adopted as a final rule without change.
[FR Doc. 04-5410 Filed 3—10-04; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 111

Refund Procedures for Metered
Postage

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule revises the
Domestic Mail Manual (DMMT™™ ) to
allow refunds for unused, undated
metered postage. This mailing standard
will benefit any mailer who generates
significant quantities of unused,
undated metered postage and is able to
meet the refund criteria. This final rule
also implements minor clarifications to
the procedures for requesting refunds
for unused, dated metered postage. The
final rule also includes the terms under
which a contract postal unit (CPU) will
be eligible for refunds for its unused
printed postage.

DATES: This revision is effective March
4, 2004.

FOR FURTHER INFORMATION CONTACT:
Chuck Tricamo at (212) 613—8754, New
York Rates and Classification Service
Center, United States Postal Servicel.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on October 29, 2003
(68 FR 61647—61650). Although exempt
from the notice and comment
requirements of the Administrative
Procedure Act (5 U.S.C. 553(b), (c))
regarding proposed rulemaking by 39
U.S.C. 410(a), the Postal Service invited
public comments on the following
proposed amendments to the Domestic
Mail Manual, incorporated by reference
in the Code of Federal Regulations. See
39 CFR part 111. Comments were due
by November 28, 2003.

Discussion of Comments

The Postal Service received six
comments in reference to this proposed
DMM revision. Three of the commenters
were mailing houses, two were
commercial mail customers, and one
was from a retail mail customer.

One commercial mail customer and
one mailing house concurred with the
proposed revision since it reduced their
risk of losing the amount paid for
undated metered postage while
enhancing their flexibility in choosing
when the mail is deposited.

Two mailing houses and one
commercial mail customer commented
on the effort required to segregate
mailpieces in a refund request by meter
license numbers and to submit a
separate PS Form 3533, Application and
Voucher for Refund of Postage, Fees,
and Services, for each meter. The
commercial customer also asked why
this was a new regulation for refunds for
unused, dated metered postage refunds.

The Postal Service understands the
mailers’ concerns; however, segregating
the unused, metered mail by meter, with
a separate PS Form 3533 for each meter
for which a refund is requested, is not
a new requirement. No change to the
proposed rule was made as a result of
this comment.

One commercial customer questioned
whether the minimum piece/postage
minimum requirement for refunds for
undated metered mail applies to dated
meter postage refunds. The proposed
rule included no change to the current
mailing standards for refunds for dated
metered mail. There is no minimum
requirement for dated meter postage
refunds. No change to the proposed rule
was made as a result of this comment.

One retail mail customer referred to
mistakes made when applying dates on
metered postage. The proposed rule
made no changes to the procedures for
handling refunds for dated metered
postage.

= For the reasons stated in the preamble,
the Domestic Mail Manual is revised as
follows. The changes are incorporated by
reference in the Code of Federal
Regulations. See 39 CFR part 111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]
= 1. The authority citation for 39 CFR

part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001, 3011, 3201,
3219, 3403-3406, 3621, 3626, 5001.

m 2. Revise Domestic Mail Manual
(DMM) as set forth below:

Domestic Mail Manual (DMM)
P Postage and Payment Methods

P000 Basic Information
P010 General Standards

* * * * *

P014 Refunds and Exchanges

* * * * *

2.0 Postage and Fees Refunds
2.1 Refund Standards

A refund for postage and fees may be
made:
* * * * *

[Add new item e to read as follows:]

e. Under the terms of a contract
between the contract postal unit (CPU)
and the USPSO for unused postage
printed by the CPU.

* * * *

[Delete 2.5 and 2.6. Renumber current
2.7 through 2.12 as new 2.5 through
2.10, respectively.]

* * * * *

2.7 Applying for Refund

[Revise text of renumbered 2.7 to read
as follows:]

For refunds under 2.0, the customer
must apply for a refund on Form 3533;
submit it to the postmaster; and provide
the envelope, wrapper, or a part of it
showing the names and addresses of the
sender and addressee, canceled postage
and postal markings, or other evidence
of postage and fees paid. Refunds for
metered postage are submitted under
3.0.

2.8 Ruling on Refund Request

[Revise text of renumbered 2.8 to read
as follows:]

Refund requests are decided based on
the specific type of postage or mailing:

a. Refunds under 2.0. The local
postmaster grants or denies refunds
under 2.0. The customer may appeal an
adverse ruling through the postmaster to
the rates and classification service
center (RCSC) manager who issues the
final agency decision.

b. Dated metered postage, except for
PC Postagel systems, under 3.0. The
postmaster at the licensing Post
Office™ grants or denies requests for
refunds for dated metered postage under
3.0. The licensee may appeal an adverse
ruling within 30 days through the
manager, Postage Technology
Management, USPS Headquarters (see
G043 for address), who issues the final
agency decision. The original meter
indicia must be submitted with the
appeal.

c. Undated metered postage under 3.0.
The manager, business mail entry
(MBME), at the district Post Office
overseeing the mailer’s licensing Post
Office, or designee authorized in
writing, grants or denies requests for
refunds for undated metered postage
under 3.0. The customer may appeal a
decision on undated metered postage
within 30 days through the MBME, or
designee, to the RCSC manager who
issues the final agency decision. The
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original meter indicia must be
submitted with the appeal.

d. PC Postage systems under 3.0. The
system provider grants or denies a
request for a refund for dated indicia
printed by PC Postage systems under 3.0
using established USPS criteria. For
dated PC Postage indicia only, the
licensee may appeal an adverse ruling
within 30 days through the manager,
Postage Technology Management, USPS
Headquarters, who issues the final
agency decision. The original indicia
must be submitted with the appeal.

e. Optional procedure (OP) mailings.
Mailer’s request for a refund must be
submitted to the manager, Business
Mailers Support (BMS), USPS
Headquarters (see G043 for address).

* * * * *

3.0 Refund Request for Postage
Evidencing Systems and Metered
Postage

* * * * *

[Revise title and text of 3.2 to read as
follows:]

3.2 Unused, Dated Postage Evidencing
System Indicia, Except for PC Postage
Indicia

Unused, dated postage meter indicia
are considered for refund only if
complete, legible, and valid. PC Postage
indicia refunds are processed under 3.3.
All other metered postage refund
requests must be submitted as follows:

a. The licensee must submit the
request. The refund request must
include proof that the person or entity
requesting the refund is the licensee for
the postage meter that printed the
indicia. Acceptable proof includes a
copy of the lease, rental agreement, or
contract.

b. The licensee must submit the
request, along with the items bearing the
unused postage, to the licensing Post
Office. The items must be sorted by
meter used and then by postage value
shown in the indicia, and must be
properly faced and packaged in groups
of 100 identical items when quantities
allow. The request is processed by the
USPS. The postmaster approves or
denies the refund request.

c. The licensee must submit the
refund request within 60 days of the
date(s) shown in the indicia.

d. When the unused metered postage
is affixed to a mailpiece, the refund
request must be submitted with the
entire envelope or wrapper. The unused
metered postage must not be removed
from the mailpiece once applied.

e. Indicia printed on labels or tapes
not stuck to wrappers or envelopes must
be submitted loose and must not be
stapled together or attached to any

paper or other medium. However, self-
adhesive labels printed without a
backing may be submitted on a plain
sheet of paper.

f. If a part of one indicium is printed
on one envelope or card and the
remaining part on one or more others,
the envelopes or cards must be fastened
together to show that they represent one
indicium.

g. Refunds are allowable for indicia
on metered reply envelopes only when
it is obvious that an incorrect amount of
postage was printed on them.

h. The refund request must be
submitted with a properly completed
Form 3533 (see 1021). A separate Form
3533 must be completed for each meter
for which a refund is requested. All
identifying information and all sections
related to the refund requested must be
completed. Charges for processing a
refund request for unused, dated meter
indicia are as follows:

(1) If the total face value of the indicia
is $350 or less, the amount refunded is
90% of the face value. USPS may
process the refund payment locally via
a no-fee postal money order.

(2) If the total face value is more than
$350, the amount refunded is reduced
by a figure representing $35 per hour, or
fraction thereof, for the actual hours to
process the refund, with a minimum
charge of $35. The postmaster will
submit the approved Form 3533 to the
USPS Imaging and Scanning Center for
payment processing through the
Accounting Service Center.

[Renumber current 3.3 and 3.4 as new
3.5 and 3.6, respectively. Add new 3.3
and 3.4 to read as follows:]

3.3 Unused, Dated PC Postage Indicia

Unused, dated PC Postage indicia are
considered for refund only if complete,
legible, and valid. The refund request
must be submitted as follows:

a. Only the PC Postage licensee may
request the refund. The licensee must
submit the request, along with the items
bearing the unused postage, to the
system provider. The request is
processed by the provider, not the
USPS.

b. The licensee must submit the
refund request within 30 days of the
date(s) shown in the indicia.

c¢. The refund request must be
submitted as required by 3.2.d through
3.2.8.

d. The provider may, at its discretion,
charge for processing a refund request.

3.4 Undated Metered Postage

Unused, undated postage evidencing
system indicia are considered for refund
only if complete, legible, and valid. The

refund request must be submitted as
follows:

a. Only the meter licensee or the
commercial entity that prepared the
mailing for the licensee using the
licensee’s meter may request the refund.
The request must include a letter signed
by the meter licensee or the commercial
entity that prepared the mailing for the
licensee explaining why the mailpieces
were not mailed.

b. The minimum quantity of unused,
undated metered postage that may be
submitted for refund is 500 pieces from
a single mailing or, as an alternative,
indicia with a total postage value of at
least $500 from a single mailing.

c. The meter licensee, or the
commercial entity that prepared the
mailing for the licensee using the
licensee’s meter, must submit the
request, along with the items bearing the
unused postage and the required
documentation, to the manager,
business mail entry, at the district Post
Office overseeing the mailer’s licensing
Post Office, or to a designee authorized
in writing. The manager or designee
apgroves or denies the refund request.

. The request must include the items
bearing the unused postage, sorted by
meter used and then by postage value
shown in the indicia. The items must be
properly faced and packaged in groups
of 100 identical items, when quantities
allow, and must meet the requirements
of 3.2.d through 3.2.g.

e. The request must be submitted
within 60 days of the date the mail was
metered. Supporting documentation
must be submitted to validate the date.
Examples of supporting documentation
include the job order from the customer,
production records, the USPS
qualification report, spoilage report, and
reorders created report, as well as
customer billing records, postage
statements, and a sample mailpiece.

f. The refund request must be
submitted with a properly completed
Form 3533 (see 1021). All identifying
information and all sections related to
the refund requested must be
completed. When more than one meter
was used to prepare the mailing, a
separate Form 3533 must be completed
for each.

(1) If the total face value of the indicia
for a single mailing submitted for refund
is $350 or less, the amount refunded is
90% of the face value. USPS may
process the refund payment locally via
a no-fee postal money order.

(2) If the total face value of the indicia
for a single mailing submitted for refund
is more than $350, the amount refunded
is reduced by a figure representing $35
per hour, or fraction thereof, for the
actual hours to process the refund, with
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a minimum charge of $35. The MBME
will submit the approved Form 3533 to
the USPS Imaging and Scanning Center
for payment processing through the
Accounting Service Center.

3.5 Ineligible Metered Postage Items

The following metered postage items
are ineligible for refunds:
* * * * *

[Revise text of renumbered item d to
read as follows:]

d. Indicia lacking identification of the
licensing Post Office, or other required
information.

* * * * *

We will publish an appropriate
amendment to 39 CFR 111 to reflect
these changes.

Neva Watson,

Attorney, Legislative.

[FR Doc. 04-5567 Filed 3—10—-04; 8:45 am]
BILLING CODE 7710-12-P

POSTAL SERVICE
39 CFR Part 111

Alternative Addressing Formats

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule revises
Domestic Mail Manual (DMMT™™) A020
to standardize when alternative
addressing formats may be used and to
clarify the differences between the
various formats. In addition, postage
payment options for use on mailpieces
with simplified addresses are specified,
prohibiting the use of uncanceled
stamps, to enable efficient handling and
processing of this mail. Corresponding
sections of DMM E050 and F010 also are
revised.

EFFECTIVE DATE: April 1, 2004.

FOR FURTHER INFORMATION CONTACT: Bill
Chatfield,
William.A.Chatfield@usps.gov or 703—
292-3964.

SUPPLEMENTARY INFORMATION: In a
proposed rule published in the Federal
Register on May 30, 2003 (68 FR 32448—
32450), the Postal Service presented for
public comment revised DMM language
that would clarify the mailing standards
defining the use of alternative
addressing formats. Three types of
alternative addressing formats may be
used in lieu of the typical addressing
format (i.e., addressee name, address,
city, state, and ZIP Code). These
alternative addressing formats include a
simplified address format (such as
“Postal Customer’’) with no actual
delivery address, an occupant address

format with a generic customer
reference and a specific delivery
address, and an exceptional address
format with traditional addressing
elements and a current resident
alternative to provide for delivery to the
address even if the specific addressee is
no longer at the address.

Restrictions on the type of mail for
which these formats may be used were
more stringent for the exceptional
address format than for the simplified or
occupant address formats, although the
same complications (such as
accountable mail being addressed to a
generic addressee) could arise for mail
addressed using any of the three
alternative addressing formats.

New section A020.1.0 is added to the
DMM to standardize the types of mail
that may be mailed with any alternative
addressing format. A020.1.2 extends the
current prohibitions for combining
exceptional address mail with certain
categories of mail and services to all
types of alternatively addressed mail.
Since each type of alternative address
provides for a nonspecific addressee
name, the same restrictions currently
placed only on mail with the
exceptional address format are extended
to any mail with an alternative address
format.

A020.1.3 explains treatment of all
undeliverable mail having alternative
addresses. A qualifying phrase (“related
solely to the address”) is added after
“undeliverable for another reason,”
since there are reasons indicated in
Exhibit F010.4.1 that have to do with
the name (e.g., “Attempted-Not Known”
and “Deceased”) that are not valid
reasons to return this type of mail.
A020.1.3 expands the treatment of
undeliverable mail to include
undeliverable mail with any alternative
address format.

A020.2.1 explains the use of the term
“Rural Route Boxholder” as compared
with “Postal Customer”.

Under A020.2.4, regarding postage
payment, the rewording prohibits the
use of uncanceled stamps on simplified
address mail. Cancellation would
require taking apart the packaging and
repackaging the mail, which is
inefficient.

DMM F010.4.0 and 5.0 amend the
limitations on using mail with
alternative address formats as noted in
A020.1.2.

Comments

The Postal Service received one
comment to its proposed rule. The
commenter was a newspaper publisher
who wanted to verify that simplified
addresses were still allowed on

saturation mail to rural route addresses.
This is affirmed.

For the reasons presented in the
proposed rule and those noted above,
the Postal Service adopts the following
changes to the Domestic Mail Manual,
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR 111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

= 1. The authority citation for 39 CFR
part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 3001-3011, 3201-3219, 3403—
3406, 3621, 3626, 5001.

= 2. Amend the following sections of the
Domestic Mail Manual as set forth below:

Domestic Mail Manual (DMM)
A—ADDRESSING
A000 Basic Addressing

* * * * *

A020 Alternative Addressing Formats
Summary

[Revise text to read as follows:]

A020 specifies the conditions for use
and treatment of mail bearing
alternative addressing formats. These
formats are the simplified address
format (i.e., “Postal Customer” in lieu of
specific name and address); the
occupant address format (i.e.,
“Occupant” in lieu of specific name,
followed by specific address); and the
exceptional address format (i.e., “Jane
Doe or Current Occupant,” followed by
specific address).

[Renumber current 1.0 through 3.0 as
new 2.0 through 4.0. Add new 1.0 to
read as follows:]

1.0 General Use and Treatment
1.1 Use

Alternative addressing formats may be
used as described in 2.0 through 4.0.

1.2 Prohibited Use

Alternative addressing formats may
not be used on:

a. Express MailO pieces.

b. Mail with any special service under
S900.

c. Mail with any ancillary service
endorsement under F010.

d. Periodicals intended to count as
subscriber or requester copies to meet
the applicable circulation standards.

e. Mail addressed to an overseas
military post office under A010.6.0.
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1.3 Treatment

Mail with an occupant or an
exceptional address format is delivered
as addressed and is not forwarded. Such
mail is treated as undeliverable only
when the address is incorrect or
incomplete or when the mail cannot be
delivered for another reason related
solely to the address (e.g., a vacant
building), as shown in Exhibit F010.4.1.
Periodicals publishers are notified only
when mailpieces with the occupant or
exceptional address formats are
undeliverable for solely address-related
reasons. Mail with a simplified address
format is distributed to all deliveries on
a route or to Post Office boxholders.
Undeliverable mail with any alternative
addressing format is disposed of as
waste under F010.8.1.

2.0 Simplified Address

2.1 Use-Rural and Highway Contract
Routes, PO Boxholders

[Revise text of renumbered 2.1 to read
as follows:]

The simplified address format (i.e.,
“Postal Customer”’) may be used on mail
only when complete distribution
(except as provided for congressional
mail under E050) is made to each family
or boxholder on a rural or highway
contract route at any Post Office and/or
to all Post Office boxholders at a Post
Office without city carrier service. The
Post Office name and state may be
added after the simplified address. The
word “Local,” instead of the Post Office
name and state, is optional. Also, a more
specific address may be used, such as
the following options:

a. “Rural Route Boxholder” for mail
intended to all boxholders on a rural
route.

b. “Highway Contract Route
Boxholder” for mail intended to all
boxholders on a highway contract route.

c. “Post Office Boxholder” for mail
intended to all Post Office boxholders.

2.2 Use—City Routes, P.O. Boxholders

[Revise introductory text of
renumbered 2.2 to read as follows:]

When distribution is to be made to
each active possible delivery on city
carrier routes or to each Post Office
boxholder at a Post Office with city
carrier service, the addressee’s name;
mailing address; and city, state, and ZIP
Code may be omitted from the address
only on pieces mailed as official matter
by agencies of the federal government
(including mail with the congressional
frank prepared under E050); any state,
county, or municipal government; and
the governments of the District of
Columbia, the Commonwealth of Puerto
Rico, and any U.S. territory or

possession listed in G010. The
requirement for distribution to each stop
or Post Office boxholder may be
modified for congressional mail under
E050. The following also applies:

* * * * *

2.4 Postage

[Revise text of renumbered 2.4 to read
as follows:]

Postage must be paid with permit
imprint, meter indicia, precanceled
stamps, or other authorized methods not
requiring cancellation, according to the
standards for the class of mail.

* * * * *

[Delete renumbered 2.6, 3.2, 4.2, and
4.4. Renumber current 4.3 as new 4.2.]

* * * * *

E ELIGIBILITY
E000 Special Eligibility Standards

* * * * *

E050 Official Mail (Franked)

* * * * *

2.0 Addressing

* * * * *

2.2 Alternative Addressing

[Revise text of 2.2 to read as follows:]

Mail sent under the franking privilege
of a member of or member-elect to
Congress or a delegate, delegate-elect,
resident commissioner, or resident
commissioner-elect to the U.S. House of
Representatives may be addressed under
the alternative addressing formats in 2.0
through 4.0 for delivery to customers
within the congressional district, state,
or area that he or she represents. A
member of the House of Representatives
may not, under the franking privilege,
use the alternative addressing formats to
send mail outside the congressional
district that he or she represents. Any
representative at large may send franked
mail with the simplified address format
to Postal Service customers within the

entire state that he or she represents.
* * * * *

2.4. Delivery

[Revise text of 2.4 to read as follows:]

Mail with a simplified address format
is delivered within the district, state, or
area to any of the following:

a. Each boxholder or family on a rural
or highway contract route.

b. Each Post Office boxholder.

c. Each active possible delivery on
city carrier routes.

d. For deliveries under 2.4a and 2.4c,
partial distribution of simplified address
mailings is permitted only when the
carrier’s delivery territory crosses
congressional district boundaries. In

these cases, complete distribution is
made to the portion of the route within

a single congressional district.
* * * * *

F FORWARDING AND RELATED
SERVICES

F000 Basic Services
F010 Basic Information

* * * * *

4.0 Basic Treatment

* * * * *

Exhibit 4.1 USPS Endorsements for
Mail Undeliverable as Addressed

* * * * *
[Revise the footnote to read as
follows:]

*Alternative addressing formats may
not be used on the following: Express
Mail pieces; mail with any special
service; mail sent with any ancillary
service endorsement; or mail sent to any
overseas military post office. When an
alternative addressing format is used on
Periodicals pieces, the publisher is
notified of nondelivery only for those

reasons marked with an asterisk (*).
* * * * *

5.0 Class Treatment for Ancillary
Services

5.1 First-Class Mail and Priority Mail

* * * * *

[Revise item b to read as follows:]

b. Alternative addressing formats
under A020 may not be used on mail
with any ancillary service endorsement
or mail with any special service.
Forwarding service is not provided for
such mail. Undeliverable First-Class
Maill pieces with any alternative
addressing format are returned with the
reason for nondelivery attached only if
the address is incorrect or incomplete or
the mail is undeliverable for another

reason as shown in Exhibit 4.1.
* * * * *

5.2 Periodicals

* * * * *

[Revise item b to read as follows:]

b. Publications with an alternative
addressing format under A020 are
delivered to the address when possible.
Forwarding service is not provided for
such mail. Periodicals publishers are
notified only when mailpieces with the
occupant or exceptional address formats
are undeliverable for solely address-

related reasons.
* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 04-5566 Filed 3—10-04; 8:45 am]
BILLING CODE 7710-12-P
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POSTAL SERVICE
39 CFR Part 241

Discontinuance of Post Offices

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule amends the
regulations for the establishment,
classification, and discontinuance of
Post Offices™,

DATES: The rule is effective March 11,
2004.

FOR FURTHER INFORMATION CONTACT: Fred
Hintenach, manager of Customer
Service Operations, at (202) 2685045,
or by fax at (202) 268-5102.
SUPPLEMENTARY INFORMATION: The
United States Postal Servicel is
publishing amendments to 39 CFR Part
241.3, specifically related to the
discontinuance of Post Offices to
incorporate regulation changes
concerning ZIP Code™ retention at
discontinued offices, as well as the
approval authority related to final
actions on discontinuances.

List of Subjects in 39 CFR Part 241
Postal Service.

PART 241—ESTABLISHMENT
CLARIFICATION AND
DISCONTINUANCE

» 1. The authority citation for 39 CFR
Part 241 continues to read as follows:

Authority: 39 U.S.C. 401, 404.

§241.3 [Amended]

= 2. Section 241.3 is amended by
revising paragraphs (b)(2) introductory
text and (b)(2)(i), (d)(4) introductory text,
(e)(2)(ii)(A), (D(2), (H)(2) introductory
text, (£)(3) through (f)(5), (g)(1)(i), (g)(2),
(g)(3)(1), (g)(3)(ii) introductory text, and
(g)(4)(ii) to read as follows:

§241.3 Discontinuance of post offices.

* * * * *
(b) * ok %
* * * * *

(2) ZIP Code assignment. The ZIP
Code for each address formerly served
from the discontinued post office
should be kept, wherever practical. In
some cases, the ZIP Code originally
assigned to the discontinued post office
may be changed if the responsible
district manager, Customer Service and
Sales, submits a request with
justification to his or her vice president,
Area Operations, before the proposal to
discontinue the post office is posted.

(i) In a consolidation, the ZIP Code for
the replacement community post office,
station, or branch is the ZIP Code

originally assigned to the discontinued
post office.

(d) * % %

(4) Record. The district manager,
Customer Service and Sales, must keep
as part of the record for his or her
consideration and for review by the vice
president, Delivery and Retail, all the
documentation gathered about the
proposed change.

*

* * * *
(e] R
(2) * % %
* %

(ii) *

(A) Forward the revised proposal and
the entire record to the vice president,
Delivery and Retail.

* * * * *

(f]***

(1) In general. The vice president,
Delivery and Retail, or a designee must
review the proposal of the district
manager, Customer Service and Sales.
This review and the decision on the
proposal must be based on and
supported by the record developed by
the district manager, Customer Service
and Sales. The vice president, Delivery
and Retail, can instruct the district
manager to provide more information to
supplement the record. Each instruction
and the response must be added to the
record. The decision on the proposal of
the district manager, which must also be
added to the record, may approve or
disapprove the proposal, or return it for
further action as set forth in this
paragraph (f).

(2) Approval. The vice president,
Delivery and Retail or a designee may
approve the proposal of the district
manager, Customer Service and Sales,
with or without further revisions. If
approved, the term “Final
Determination” is substituted for
“Proposal” in the title. A copy of the
Final Determination must be provided
to the district manager. The Final
Determination constitutes the Postal
Service determination for the purposes
of 39 U.S.C. 404(b). The Final
Determination must include the
following notices:

* * * * *

(3) Disapproval. The vice president,
Delivery and Retail, or a designee may
disapprove the proposal of the district
manager, Customer Service and Sales,
and return it and the record to the
manager with written reasons for
disapproval. The manager must post a
notice in each affected post office that
the proposed closing or consolidation
has been determined to be unwarranted.

(4) Return for further action. The vice
president, Delivery and Retail, or a
designee may return the proposal of the

district manager, Customer Service and
Sales, with written instructions to give
additional consideration to matters in
the record, or to obtain additional
information. Such instructions must be
placed in the record.

(5) Public file. Copies of each Final
Determination and each disapproval of
a proposal by the vice president,
Delivery and Retail, must be placed on
file in the Postal Service Headquarters
library.

(g) * x %

(1) * % %

(i) Provide notice of the Final
Determination by posting a copy
prominently in the affected post office
or offices. The date of posting must be
noted on the first page of the posted
copy as follows: “Date of posting:” The
district manager, Customer Service and
Sales, must notify the vice president,
Delivery and Retail, of the date of
posting.

* * * * *

(2) Implementation of determinations
not appealed. If no appeal is filed
pursuant to 39 U.S.C. 404(b)(5), the
official closing date of the office must be
published in the Postal Bulletin,
effective the first Saturday 90 days after
the Final Determination was posted. A
district manager, Customer Service and
Sales, may request a different date for
official discontinuance in the Post
Office Change Announcement
document submitted to the vice
president, Delivery and Retail. However,
the post office may not be discontinued
sooner than 60 days after the posting of
the notice required by paragraph (g)(1)
of this section.

(3) * * * (i) Implementation of
discontinuance. If an appeal is filed,
only the vice president, Delivery and
Retail, may direct a discontinuance
before disposition of the appeal.
However, the post office may not be
discontinued sooner than 60 days after
the posting of notice required by
paragraph (g)(1) of this section.

(ii) Display of appeal documents.
Legal Policy and Ratemaking Law,
Postal Service General Counsel, must
provide the district manager, Customer
Service and Sales, with copies of all
pleadings, notices, orders, briefs, and

opinions filed in the appeal proceeding.

(4) * *x %

(ii) Determination returned for further
consideration. If the Commission
returns the matter for further
consideration, the vice president,
Delivery and Retail, must direct that
either:

(A) Notice be provided under
paragraph (f)(3) of this section that the
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proposed discontinuance is determined
not to be warranted or

(B) The matter be returned to an
appropriate stage under this section for
further consideration following such
instructions as the vice president,
Delivery and Retail, may provide.

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 04-5402 Filed 3—10-04; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[Region 2 Docket No. PR11-267c; FRL-
7634-2]

Approval and Promulgation of State
Plans for Designated Facilities; Puerto
Rico

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the “State
Plan” submitted by the Commonwealth
of Puerto Rico to fulfill the requirements
of sections 111(d)/129 of the Clean Air
Act for Commercial and Industrial Solid
Waste Incineration (CISWI) units.
Puerto Rico’s State Plan provides for the
implementation and enforcement of the
Emissions Guidelines, as promulgated
by EPA on December 1, 2000, applicable
to existing CISWI units for which
construction commenced on or before
November 30, 1999. Specifically, the
State Plan that EPA is approving today,
establishes emission limits for organics,
carbon monoxide, metals, acid gases
and particulate matter and compliance
schedules for the existing CISWI units
located in the Commonwealth of Puerto
Rico which will reduce the designated
pollutants.

DATES: This rule is effective on April 12,

2004.

ADDRESSES: Copies of the state submittal

are available at the following addresses

for inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

Environmental Protection Agency,
Region 2, Caribbean Environmental
Protection Division, Centro Europa
Building, Suite 417, 1492 Ponce De
Leon Avenue, Stop 22, San Juan,
Puerto Rico 00907-4127.

Puerto Rico Environmental Quality
Board, National Plaza Building, 431

Ponce De Leon Avenue, Hato Rey,

Puerto Rico.
FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637-3381 or
Wieber.Kirk@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 111(d) and 129 of the Clean
Air Act (CAA) require states to submit
plans to control certain pollutants
(designated pollutants) at existing solid
waste combustor facilities (designated
facilities) whenever standards of
performance have been established
under section 111(b) for new sources of
the same type, and EPA has established
emission guidelines (EG) for such
existing sources. A designated pollutant
is any pollutant for which no air quality
criteria have been issued, and which is
not included on a list published under
section 108(a) or section 112(b)(1)(A) of
the CAA, but emissions of which are
subject to a standard of performance for
new stationary sources. However,
section 129 of the CAA, also requires
EPA to promulgate the EG for
Commercial and Industrial Solid Waste
Incineration (CISWI) units that emit a
mixture of air pollutants. These
pollutants include organics (dioxins/
furans), carbon monoxide, metals
(cadmium, lead, mercury), acid gases
(hydrogen chloride, sulfur dioxide, and
nitrogen oxides) and particulate matter
(including opacity). On December 1,
2000 (65 FR 75338), EPA promulgated
CISWI unit new source performance
standards and the EG, 40 CFR part 60,
subparts CCCC and DDDD, respectively.
The designated facility to which the EG
apply is each existing CISWI unit, as
defined in subpart DDDD, that
commenced construction on or before
November 30, 1999.

Section 111(d) of the CAA requires
that “‘designated” pollutants, regulated
under standards of performance for new
stationary sources by section 111(b) of
the CAA, must also be controlled at
existing sources in the same source
category to a level stipulated in an EG
document. Section 129 of the CAA
specifically addresses solid waste
combustion and emission controls based
on what is commonly referred to as
“maximum achievable control
technology” (MACT). Section 129
requires EPA to promulgate a MACT
based emission guidelines document for
CISWTI units, and then requires states to
develop plans that implement the EG
requirements. The CISWI EG under 40

CFR part 60, subpart DDDD, establishes
emission and operating requirements
under the authority of the CAA, sections
111(d) and 129. These requirements
must be incorporated into a state plan
that is ““at least as protective” as the EG,
and is Federally enforceable upon
approval by EPA. The procedures for
adoption and submittal of state plans
are codified in 40 CFR part 60, subpart
B.

II. Puerto Rico’s Submittal

On May 20, 2003, the Puerto Rico
Environmental Quality Board (PREQB)
submitted to EPA a section 111(d)/129
plan to implement 40 CFR part 60
subpart DDDD—Emission Guidelines,
for existing CISWI units located in the
Commonwealth of Puerto Rico. PREQB’s
submittal included: enforceable
mechanisms; the necessary legal
authority; inventory of CISWI units;
emissions inventory; enforceable
compliance schedules; testing,
monitoring, recordkeeping, and
reporting requirements; record of public
hearing; and a provision for annual state
progress reports.

For a detailed description and full
evaluation of the Puerto Rico CISWI
plan that EPA is approving today, the
reader is referred to the rulemaking
actions (68 FR 62019 and 68 FR 62040)
published in the Federal Register on
October 31, 2003.

III. Comments in Response to EPA’s
Proposal

A. Background Information

On October 31, 2003, EPA announced,
in proposed and direct final rules
published in the Federal Register (68
FR 62019 and 68 FR 62040,
respectively), approval of Puerto Rico’s
CISWI plan. On November 6, 2003, EPA
received an adverse comment on the
direct final rule. EPA had indicated in
its October 31, 2003, direct final rule
that if EPA received adverse comments,
it would withdraw the direct final rule.
Consequently, EPA informed the public,
in a removal notice published in the
Federal Register (69 FR 2304) on
January 15, 2004, that EPA received an
adverse comment and that the direct
final rule was being removed. EPA did
not receive any other comments. EPA is
addressing the adverse comment in
today’s final rule based upon the
proposed action published on October
31, 2003.

B. Comments Received and EPA’s
Response

EPA received one adverse comment
on its August 11, 2003 direct final rule
to approve Puerto Rico’s CISWI plan
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from a concerned citizen. That comment
and EPA’s response follows.

Comment: The PREQB is not
effectively managing the air programs in
the island. Permits are provided to
facilities which do not comply with the
regulations and new emission standards
go unattended. Many facilities in Puerto
Rico are currently discharging more
than the amount of emissions permitted
and on many occasions without a
permit. Approving the CISWI plan will
simply do nothing for the protection of
human health or the environment of
Puerto Rico.

Response: It should be noted that the
commentor did not provide any
documentation or justification in
support of its allegations. In addition,
the comment does not directly address
Puerto Rico’s CISWI plan, but rather
addresses its permitting program. 40
CFR 60.26 requires that a section 111(d)
plan demonstrate that the state has the
necessary legal authority to adopt and
implement the plan. In order to make
this demonstration, the plan must show
that the state has the legal authority to
adopt emission standards and
compliance schedules for the designated
facilities; enforce the applicable laws,
regulations, emission standards and
compliance schedules, including the
ability to obtain injunctive relief; the
authority to obtain information from the
designated facilities in order to
determine compliance, including the
authority to require recordkeeping from
the facilities, to make inspections and to
conduct tests at the facilities; the
authority to require designated facilities
to install, maintain and use emission
monitoring devices; the authority to
require periodic reporting to the state on
the nature and amounts of emissions
from the facility; and the authority for
the state to make such emissions data
available to the public. Puerto Rico has
demonstrated all these elements exist
within its enabling legislation and
regulations to the extent that EPA has
determined the Puerto Rico CISWI plan
to be approvable.

In acF ition, upon the effective date of
EPA’s final approval of the Puerto Rico
CISWI plan, the requirements of Puerto
Rico’s plan become federally
enforceable. This enables EPA to take its
own enforcement actions against
facilities that may not comply with the
approved CISWI requirements.

IV. Conclusion

EPA has evaluated the CISWI plan
submitted by Puerto Rico for
consistency with the CAA, EPA
emission guidelines and policy. EPA
has determined that Puerto Rico’s Plan
meets all requirements and, therefore,

EPA is approving Puerto Rico’s Plan to
implement and enforce subpart DDDD,
as promulgated on December 1, 2000,
applicable to existing CISWI units that
have commenced construction on or
before November 30, 1999. EPA is also
approving revisions to Rule 102 and
Rule 405 of the Puerto Rico Regulations
for the Control of Atmospheric
Pollution, entitled, ‘“Definitions” and
“Incineration”, respectively.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).
Puerto Rico’s State plan applies to all
affected sources regardless of whether it
has been identified in its plan.
Therefore, EPA has concluded that this
rulemaking action does not have
federalism implications nor does it have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the

relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing state plan submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state plan submission
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a state plan
submission that otherwise satisfies the
provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 10, 2004. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
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List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Acid gases, Carbon
monoxide, Commercial and industrial
solid waste, Intergovernmental
relations, Organics, Particulate matter,
Reporting and recordkeeping
requirements.

Dated: February 27, 2004.
Kathleen C. Callahan,
Acting Regional Administrator, Region 2.

» Part 62, chapter], title 40 of the Code
of Federal Regulations is amended as
follows:

PART 62—[AMENDED)]

» 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart BBB—Puerto Rico

= 2. Subpart BBB is amended by adding
a new undesignated center heading and
§62.13108 to read as follows:

Control of Air Emissions of Designated
Pollutants From Existing Commercial
and Industrial Solid Waste Incineration
Units

§62.13108 Identification of plan.

(a) The Puerto Rico Environmental
Quality Board submitted to the
Environmental Protection Agency on
May 20, 2003, a ““State Plan” for
implementation and enforcement of 40
CFR part 60, subpart DDDD, Emission
Guidelines and Compliance Times for
Commercial and Industrial Solid Waste
Incineration Units. The State Plan
includes revisions to Rule 102 and Rule
405 of the Puerto Rico Regulations for
the Control of Atmospheric Pollution,
entitled, “Definitions” and
“Incineration”, respectively. Revised
Rules 102 and 405 were adopted on
June 4, 2003 and effective on July 4,
2003.

(b) Identification of sources: The plan
applies to all applicable existing
Commercial and Industrial Solid Waste
Incineration Units for which
construction commenced on or before
November 30, 1999.

[FR Doc. 04-5367 Filed 3—10-04; 8:45 am]
BILLING CODE 6560-50—P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-39

[FMR Amendment 2004-1; FMR Case 2003—
102-2]

RIN 3090-AH92

Federal Management Regulation;
Replacement of Personal Property
Pursuant to the Exchange/Sale
Authority

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) revised the
Federal Property Management
Regulations (FPMR) by moving coverage
related to the sale of personal property
to the Federal Management Regulation
(FMR). Because of the transfer of this
coverage as well as the codification of
Title 40 of the United States Code into
positive law, several cross-references are
no longer valid in existing FMR parts.
This final rule amends the FMR by
updating certain cross-references in 41
CFR part 102—-39 and providing the new
statutory citations to Title 40 of the
United States Code.

DATES: Effective Date: March 11, 2004.
FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC, 20405, (202)
208-7312, for information pertaining to
status or publication schedules. For
clarification of content, contact Mr. Rick
Bender, Office of Governmentwide
Policy, Personal Property Management
Policy, at (202) 501-3448. Please cite
FMR case 2003—-102—2, Amendment
2004-1.

SUPPLEMENTARY INFORMATION:

A. Background

GSA is in the process of revising the
FPMR and transferring most of the
content into a new, streamlined FMR.
Several sections in FMR part 102—-39 (41
CFR part 102—-39) contain references to
FPMR sections that no longer exist. This
final rule amends the FMR by providing
references to existing FMR sections
concerning the sale of personal

property.
B. Executive Order 12866

GSA has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866 of September 30, 1993.
C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for

comment. Therefore, the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FMR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is exempt from
Congressional review under 5 U.S.C.
801 since it relates solely to agency
management and personnel.

List of Subjects in 41 CFR Part 102-39

Government property management.

Dated: January 23, 2004.
Stephen A. Perry,
Administrator of General Services.

» For the reasons set forth in the
preamble, GSA amends 41 CFR part 102—
39 as set forth below:

PART 102-39—REPLACEMENT OF
PERSONAL PROPERTY PURSUANT
TO THE EXCHANGE/SALE AUTHORITY

= 1. The authority citation for 41 CFR
part 102—39 continues to read as follows:

Authority: 40 U.S.C. 503 and 121(c).

§102-39.10 [Amended]

= 2. Amend § 102—-39.10 by removing
“101-37" from the last sentence and
adding “102-33” in its place.

= 3. Amend § 102-39.30 by revising the
second sentence to read as follows:

§102-39.30 When should I not use the
exchange/sale authority?

* * * You must either abandon or
destroy such property, or declare the
property excess, in accordance with part
102-36 of this chapter. * * *

§102-39.40 [Amended]

= 4. Amend § 102—39.40 in the second
sentence of paragraph (b) by removing
“§101-45.304—12” and adding “§ 102—
38.125” in its place.

§102-39.45 [Amended]

= 5. Amend § 102—39.45 in paragraph (i)
by removing “§ 101-37.610” and adding
“§102-33.370” in its place.

= 6. Amend § 102—-39.65 in the
introductory text of paragraph (a) by
revising the first sentence; and in
paragraph (b) by removing “§ 101—
45.304-2(b)”” and adding §§ 102-38.120
and 102-38.125” in its place. The
revised text reads as follows:



11540

Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004 /Rules and Regulations

§102-39.65 What are the sales methods?
(a) You must use the methods, terms,
and conditions of sale, and the forms
prescribed in part 102—38 of this title, in
the sale of property being replaced,
except for the provisions of §§ 102—
38.100 through 102-38.115 of this title

regarding negotiated sales. * * *
* * * * *

[FR Doc. 04-5409 Filed 3—10-04; 8:45 am]
BILLING CODE 6820-14-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 87-97; RM-5598]
Radio Broadcasting Services;
Laughlin, NV

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to Section 73.202(b), FM
Table of Allotments, under Nevada for
the community of Laughlin.

DATES: Effective March 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau (202)
418-2180.

SUPPLEMENTARY INFORMATION: In 1987,
the Commission allotted Channel 300C1
to Laughlin, Nevada. See 52 FR 38766
(October 19, 1987). The channel is not
currently listed in the FM Table of
Allotments, Section 73.202(b) under
Nevada for the community of Laughlin.
Station KVGS(FM) obtained a license for
this channel on May 13, 1992. See BLH-
19910903KD. Station KVGS(FM)
currently operates on Channel 300C at
Laughlin, Nevada because the station
was granted a license to specify
operation on Channel 300C in lieu of
Channel 300C1 at Laughlin, Nevada on
June 20, 2001. See BLH-20010327ABN.

Need for Correction

The Code of Federal Regulations must
be corrected to include Channel 300C at
Laughlin, Nevada.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

= Accordingly, 47 CFR part 73 is
corrected by making the following
correcting amendment:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM

Allotments under Nevada, is amended

by adding Channel 300C at Laughlin.
Dated: February 12, 2004.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-5416 Filed 3—10-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 031202301-4067-02;
1.D.111403C]

RIN 0648-AR53

Taking of Threatened or Endangered
Species Incidental to Commercial
Fishing Operations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is issuing a final rule
to prohibit shallow longline sets of the
type normally targeting swordfish on
the high seas in the Pacific Ocean east
of 150° W. long. by vessels managed
under the Fishery Management Plan for
U.S. West Coast Fisheries for Highly
Migratory Species (FMP). This action is
intended to protect endangered and
threatened sea turtles from the adverse
impacts of shallow longline fishing by
U.S. longline fishing vessels in the
Pacific Ocean and operating out of the
west coast. This rule supplements the
regulations that implement the FMP that
prohibit shallow longline sets on the
high seas in the Pacific Ocean west of
150° W. long. by vessels managed under
that FMP. The FMP was partially
approved by NMFS on February 4, 2004.
Together, these two regulations are
expected to conserve leatherback and
loggerhead sea turtles as required under
the Endangered Species Act (ESA).
DATES: This final rule is effective April
12, 2004.

ADDRESSES: Copies of the FMP, which
includes an environmental impact
statement (EIS) accompanied by a
regulatory impact review (RIR) and an
initial regulatory flexibility analysis
(IRFA) are available on the internet at
http://www.pcouncil.org/hms/
hmsfmp.html or may be obtained from

Daniel Waldeck, Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
Oregon, 97220-1384,
Daniel.Waldeck@noaa.gov, (503) 820—
2280. This final rule corresponds to the
High Seas Pelagic Longline Alternative
3 in the Council EIS, RIR, and IRFA.
The final regulatory flexibility analysis
(FRFA)is available on the internet at
http://swr.ucsd.edu/ or may be obtained
from Tim Price, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach,
California, 90802—4213,
Tim.Price@noaa.gov, (562) 980—4029.
FOR FURTHER INFORMATION CONTACT: Tim
Price, NMFS, Southwest Region,
Protected Resources Division, 562—-980—
4029.

SUPPLEMENTARY INFORMATION:
Additional information about the status
of sea turtles and the West Coast-based
pelagic longline fishery can be found in
the proposed rule published on
December 17, 2003 (68 FR 70219). All
species of sea turtles that are known to
interact with U.S. longline vessels in the
Pacific Ocean are listed as either
endangered or threatened under the
ESA. The incidental take of endangered
species may be authorized only by an
incidental take statement issued under
section 7 of the ESA or an incidental
take permit issued under section 10 of
the ESA. The incidental take of
threatened species may be authorized
only by an incidental take statement in
a biological opinion issued pursuant to
section 7 of the ESA, an incidental take
permit issued pursuant to section 10 of
the ESA, or regulations under section
4(d) of the ESA.

A number of longline vessels targeting
swordfish unload their catch and re-
provision in California ports.
Participants in the West Coast-based
pelagic longline fishery often fish more
than 1,000 nautical miles (1,900 km)
offshore and are generally prohibited by
state regulations from fishing within 200
nautical miles (370 km) of the West
Coast. From October 2001 through
January 31, 2004, 409 sets were
observed on 20 trips, documenting a
total of 46 sea turtle interactions,
consisting of 3 leatherback sea turtles,
42 loggerhead sea turtles, and 1 olive
ridley sea turtle. All of the observed sea
turtles were released alive except two
recent loggerhead sea turtles which
were dead.

On October 31, 2003, the Pacific
Fishery Management Council (Council)
submitted the FMP to NMFS for review.
The FMP includes management
measures for the West Coast-based
pelagic longline fishery that prohibits
shallow longline sets of the type
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normally used to target swordfish on the
high seas in the Pacific Ocean west of
150° W. long. by vessels managed under
the FMP. In addition, to conserve sea
turtles, the FMP requires West Coast-
based pelagic longline vessels to have
on board and to use dip nets, line
cutters, and wire or bolt cutters capable
of cutting through the vessel’s hooks to
release sea turtles with the least harm
possible to the sea turtles. On February
4, 2004, NMFS partially approved the
FMP. NMFS disapproved the provision
of the FMP that would allow West
Coast-based pelagic longline vessels to
make shallow sets east of the 150° W.
Long.. The disapproval of that provision
was based, in part, on the biological
opinion, dated February 4, 2004, which
concluded that allowing shallow set
fishing east of 150° W. Long. and north
of the equator (0°) was likely to
jeopardize loggerhead sea turtles.

Response to Comments

NMEF'S published a proposed rule on
December 17, 2003 (68 FR 70219).
NMEFS received 127 comments on the
proposed rule. There were 124
comments in support of the proposed
rule and 3 comments opposed. Most of
the comments received in favor of the
proposed rule were emails sent by fax
containing identical or similar language.
NMEFS reviewed and considered all
comments received in the development
of this rule.

Comment 1: Longline vessels
departing from California and targeting
swordfish on the high seas are not a
problem for sea turtles because the
fishery is very small, consisting of less
than 25 vessels and the fishermen attach
their hooks to leaders that are longer
than the float lines which allow sea
turtles to reach the surface when they
are hooked. Moreover, there have been
no observed sea turtle mortalities aboard
longline vessels departing from
California and targeting swordfish on
the high seas.

Response: Recent observer data
indicate that there were two incidental
mortalities of loggerhead sea turtles
during a fishing trip which departed
from California in which the gear
consisted of longer leaders than float
lines. These data indicate that
mortalities do occur on sets in which
the leaders are longer than the ball drop.
Although there may only be a few active
West Coast-based longline vessels,
NMFS estimates that if one million
hooks are set by the fleet, there may be
23 to 57 leatherback, 126 to 195
loggerhead, and 1 to 11 olive ridley sea
turtles captured incidentally.

Comment 2: If longline vessels
departing from California are prohibited

from making shallow sets and targeting
swordfish, the foreign, unregulated, fleet
will shift fishing effort to the waters
vacated by the U.S. fleet. The shift in
effort to foreign fleets may result in
more sea turtles interactions and
mortality, causing more harm to sea
turtle populations.

Response: Although there is a
possibility that fishing effort may shift
to foreign nations, at this time, there are
no data to support this claim. Moreover,
there are no data that show that longline
fishing by foreign vessels have higher
sea turtle interaction rates.

Comment 3: One commenter
indicated that a prohibition on shallow
sets was not necessary because West
Coast-based longline vessel operators
minimize their impact to sea turtles by
bringing aboard any hooked sea turtles
using a dip net and removing the hook
before the animal is released alive back
into the ocean. In addition, ARC
dehookers for deep hooked turtles are
being placed aboard all longline boats
fishing out of California.

Response: NMFS agrees that use of a
dip net to bring a hooked sea turtle
aboard a vessel and removing the hook
increases the likelihood of its survival
when the animal is released. Under the
FMP, vessel operators would be
required to comply with sea turtle
handling, resuscitation, and release
requirements, which include the use of
dip nets and the removal of hooks.
NMEF'S considered these factors as part
of the proposed action in the ESA
section 7 consultation and determined
that sea turtle handling, alone, would
not obviate the need to prohibit fishing
shallow sets.

Comment 4: Regardless of whether a
sea turtle has deeply ingested a hook or
has been lightly hooked, there does not
appear to be any difference in their
behavior based on animals that were
released alive with satellite transmitter
tags.

gResponse: More recent analyses of
satellite telemetry data from transmitters
deployed by NMFS’ observers were
completed to derive survival and hazard
functions (transmitted tag defects,
battery failure, transmitter detachment,
turtle death) for lightly- and deeply-
hooked loggerheads by modeling time-
to-failure of all transmitters using
nonparametric statistical modeling.
Based on these analyses, the data
indicate that there are significant
differences between the survival
functions for lightly- and deeply-hooked
loggerheads within 90 days after release
but no difference between survival
functions after this time.

Comment 5: One commenter cited the
March 2003 National Geographic

magazine which states that 35,000
turtles are illegally killed each year in
northwestern Mexico. The commenter
felt that when compared to the apparent
illegal harvest in Mexico, the longline
fishery fishing out of California is not
hurting the sea turtle population.

Response: NMFS recognizes that other
human activities and natural
phenomena pose a serious threat to the
survival and recovery of threatened and
endangered species. We recognize that
we will not be able to recover
threatened and endangered species
without addressing the full range of
human activities and natural
phenomena that have caused these
species to decline or could cause these
species to become extinct in the
foreseeable future. Recovering
threatened and endangered sea turtles,
as with other imperilled marine species,
will require an international,
cooperative effort that addresses the full
suite of threats to those species.
Nevertheless, NMFS’ task is to identify
the direct and indirect effects of the
FMP fisheries to determine if the
proposed management regime is likely
to contribute to the endangerment of
threatened and endangered species by
appreciably reducing their likelihood of
both surviving and recovering in the
wild. NMFS considered the direct
harvest of sea turtles in Mexico as part
of the environmental baseline of the
biological opinion and concluded that
the FMP fishery will jeopardize the
continued existence of loggerhead sea
turtles.

Comment 6: California longliners
have been working on implementing a
sea turtle recovery program in Mexico.
If the longline fishery is closed, the
California longliners will likely end
their current effort to fund sea turtle
restoration projects in Baja, Mexico.

Response: NMFS commends the
efforts of the West Coast-based
longliners to implement a sea turtle
recovery program in Mexico. However,
NMEFS is required to analyze the effects
of the West Coast-based longline fishery
on listed species and cannot rely upon
the potential benefits that are not
immediately realized from conservation
efforts such as nesting beach protection
and educational programs.

Comment 7: Prohibiting swordfish
fishing will severely impact the annual
income of the longline fishermen off the
California coast.

Response: According to the analyses
submitted by the Council, average
annual profits of the West Coast-based
longline fishery targeting swordfish is
estimated at $6.7 million. Assuming all
the vessels ceased fishing, this would be
the economic loss to the fishery. NMFS
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recognizes that there will be economic
consequences to the regulated industry.
However, many of the longline vessels
have historically fished under the
Western Pacific Pelagic fishery
management plan’s limited entry permit
and would likely to return to Hawaii to
target tuna or target swordfish under the
proposed management plan submitted
by the Western Pacific Council.

Comment 8: NMFS cannot propose to
implement a prohibition on shallow
longline sets for swordfish on the high
seas in the Pacific Ocean east of the 150°
West Longitude because the Council
rejected this alternative citing
insufficient evidence to justify a
prohibition.

Response: Under the Magnuson-
Stevens Fishery Conservation and
Management Act, NMFS may
disapprove or partially approve a plan
if the plan is not consistent with any
applicable law. Based on the ESA
section 7 consultation, NMFS
concluded that the FMP as proposed by
the Council was likely to jeopardize the
continued existence of loggerhead sea
turtles. Based on that analysis, NMFS
partially disapproved the Council’s
plan. NMFS is now implementing this
final rule pursuant to its authority under
the ESA.

Comment 9: NMFS cannot rely on
either the 2001 or 2002 biological
opinions on the Western Pacific Pelagics
Fishery Management Plan because of
the order issued by the United States
District Court for the District of
Columbia states that NMFS cannot
validly rely on either opinion in
assisting the effects of a fishery on listed
species or elaborating appropriate
management measures.

Response: NMFS consulted separately
on the FMP and concluded in its
Febrary 4, 2004, biological opinion that
the FMP without this regulation would
likely jeopardize loggerhead sea turtles.
The Gourt vacated the November 2002
biological opinion on the Western
Pacific Pelagics Fishery Management
Plan because NMFS had not treated the
plaintiffs (Hawaii Longline Association)
as applicants in preparation of the
March 2001 biological opinion, and this
procedural error affected the
preparation of the November 2002
biological opinion. The Court chose not
to evaluate or rule on whether the data,
analysis and conclusions in those
opinions were correct.

Comment 10: NMFS cannot issue an
anticipatory regulatory proposal such as
proposing to prohibit swordfish sets
because this raises ““the specter of a
foregone conclusion” which is
impermissable under the ESA.

Response: NMFS is authorized to
promulgate regulations as may be
appropriate to enforce provisions of the
ESA. NMFS is promulgating this rule
after the biological opinion concluded
that the FMP was likely to jeopardize
loggerhead sea turtles without this rule.

Comment 11: Data used to assess the
impacts of the West Coast-based
longline fishery are not sufficient to
make a decision to prohibit shallow sets
targeting swordfish.

Response: At the time the Council
made its recommendation, there were
sufficient data to determine that the
fishery was taking numerous sea turtles
incidental to fishing operations. In
addition, the Council was aware that
NMFS had significant concerns about
the number of sea turtles that were
expected to be captured incidentally to
the continued operation of the West
Coast-based pelagic longline fishery
based on the severe decline and lack of
recovery in loggerhead and leatherback
sea turtles populations, and the
extensive analyses conducted by the
agency on existing threats to these
populations.

Comment 12: Similarities between the
West Coast-based and the Hawaii-based
pelagic longline fisheries suggest that
there should be similar regulatory
measures to manage the two fisheries.
As a result, NMFS should propose
regulations similar to the emergency
regulations proposed by the Western
Pacific Fishery Management Council
that would allow swordfish fishing at 75
percent of historic levels and the use of
circle hooks with mackerel bait in place
of J hooks baited with squid for the West
Coast-based longline vessels.

Response: The Council is responsible
for providing management and
conservation recommendations that
address concerns about the effect of the
FMP prosecuted off the U.S. West Coast
and on ocean resources caught
incidentally. NMFS anticipates that the
Council will consider alternative
management measures similar to those
proposed by the Western Pacific
Council using the framework
procedures in the HMS FMP. NMFS
will consider any such proposals that
the Council submits which might lessen
the burden to fishermen while
maintaining adequate protection of sea
turtles. NMFS will fully support the
Council in examination and selection of
appropriate protective measures.

Comment 13: One commenter
questioned whether the post-hooking
mortality estimates used to estimate the
level of impacts by the fishery are
consistent with the best scientific and
commercial data available as required
by the ESA. In addition, the commenter

requested that NMFS use the results
from the post-hooking mortality
workshop scheduled to convene in
January.

Response: On January 15-16, 2004, a
workshop on marine turtle longline
post-interaction mortality was
convened. Seventeen experts in the area
of biology, anatomy/physiology,
veterinary medicine, satellite telemetry
and longline gear deployment
participated in the workshop.
Consideration of the workshop
discussion, along with a comprehensive
review of all of the information
available on the issue has led to the
modification of the February 2001
criteria. The February 2001 injury
categories have been expanded to better
describe the specific nature of the
interaction. The February 2001 criteria
described two categories for mouth
hooking: (1) Hook does not penetrate
internal mouth structure; and (2) mouth
hooked (penetrates) or ingested hook.
The new criteria divides the mouth
hooking event into three components to
reflect the severity of the injury and to
account for the probable improvement
in survivorship resulting from removal
of gear, where appropriate, for each
injury. The three components consist of:
(1) hooked in esophagus at or below the
heart (insertion point of the hook is not
visible when viewed through the open
mouth; (2) hooked in cervical
esophagus, glottis, jaw joint, soft palate,
or adnexa (insertion point of the hook
is visible when viewed through the
open mouth); and (3) hooked in lower
jaw (not adnexa). The new criteria, also,
separates external hooking from mouth
hooking, eliminates the “no injury”
category, and adds a new category for
comatose/resuscitated sea turtles. NMFS
has used these new criteria in the
analyses to evaluate the effects of the
West Coast-based longline fishery on
listed sea turtle populations.

Comment 14: One commenter
proposed that NMFS implement a single
regulation to manage longline fishing in
the Pacific Ocean under section 11(f) of
the ESA, rather than the Magnuson-
Stevens Fishery Conservation and
Management Act, that would prohibit
U.S. flagged vessels from engaging in
shallow set swordfish style longline
fishing anywhere in the Pacific, and
likewise would prohibit the landing of
any longline caught swordfish in any
U.S. port in the Pacific.

Response: Congress passed the
Magnuson-Stevens Fishery
Conservation and Management Act as
the primary mechanism for managing
fisheries of the United States. The
regional fishery management councils
are to exercise sound judgment in the
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stewardship of fishery resources
through the preparation, monitoring,
and revision of such plans under
circumstances which will enable the
States, the fishing industry, consumer
and environmental organizations and
other interested persons to participate
in, and advise on, the establishment and
administration of such plans. Clearly,
Congress envisioned the Magnuson-
Stevens Fishery Conservation and
Management Act as the tool for NMFS
to use to manage fisheries. However,
where the Council process fails to
address the mandates of the ESA, NMFS
can excercise its authority under the
ESA. Further, the Western Pacific
Fisheries Management Council has
proposed a regulation that would allow
swordfish fishing but with modified
gear that should reduce interactions.

Comment 15: One commenter
believes that the proposed rule should
be further modified to prohibit all
pelagic longlining, regardless of whether
it targets tuna or swordfish, because
pelagic longline fishing has not
demonstrated an elimination of all
mortality to leatherback sea turtles. An
alternative to completely banning
longline gear would be to implement a
time and area closure that is 100 percent
effective at eliminating leatherback sea
turtle mortality.

Response: Based on the analyses in
the biological opinion evaluating the
effects of the FMP on listed species,
including the leatherback sea turtle,
NMFS concluded that longline fishing
targeting tuna east of the 150° W. long.
would not jeopardize the continued
existence of leatherback sea turtles. As
a result, NMFS has determined that a
complete ban on all longline fishing east
of the 150° W. long. is not warranted.

Comment 16: Unless gear
modifications can eliminate the
mortality of leatherback sea turtles, a
reduction of 60 percent, 70 percent, or
even 90 percent is not sufficient.

Response: Under the ESA, NMFS is
mandated to insure that any action
authorized, funded, or carried out by an
agency is not likely to jeopardize the
continued existence of any endangered
species or threatened species or result in
the destruction or adverse modification
of habitat of such species. After
completing the section 7 consultation,
NMEFS concludes that some leatherback
mortality will not jeopardize the
continued existence of the species.

Comment 17: NMFS should close the
West Coast-based longline fishery
immediately via the immediate
promulgation of an emergency
regulation rather than through an
extended notice and comment
rulemaking process.

Response: NMFS undertook what it
determined to be the preferable method
of ensuring the fishery is managed in a
manner that avoids the likelihood of
jeopardizing the continued existence of
Pacific sea turtle populations while
providing due process.

Comment 18: Many commmenters
urged NMFS to take a more proactive
role in promoting international
agreements that would close these
waters to vessels from other countries
that may be catching and killing
leatherback and other sea turtles while
fishing for swordfish.

Response: NMFS is dedicated to
protecting and preserving living marine
resources and their habitat through
scientific research, management,
enforcement, and international
agreements. Recently, NMFS partnered
with the Inter-American Tropical Tuna
Commission to conduct training
workshops for sea turtle bycatch
reduction, attended by over 800
fishermen throughout Ecuador. The
agency will participate in similar
workshops in Costa Rica this spring. In
addition, NMFS continues to promote
international collaboration and outreach
efforts to share research information on
possible new conservation measures for
sea turtles. These are all very important
issues for NMFS.

West Coast-based Fishing Effort

At the time when NMFS issued the
proposed rule, preliminary data
suggested that the West Coast-based
longline fishing fleet would set
approximately 1.55 million hooks each
calendar year. To evaluate whether this
preliminary estimate in the FMP EIS
was the best available information,
NMEFS reviewed and analyzed the
HSFCA logbook data to determine the
number of active vessels and the
number of reported sets and hooks.
Comparing these data with the NMFS
observer program data and records,
NMFS determined that the preliminary
estimates were too high. As a result,
NMEF'S corrected the information about
the number of active vessels during
calendar years 2002 and 2003, and
decreased the estimated number of
expected fishing effort to one million
hooks.

Estimated Sea Turtle Take Levels

There are two sets of data from which
rates of sea turtle interactions in the
West Coast-based pelagic longline
fishery could be derived: (1) Data from
observers on Hawaii-based longline
vessels operating in the same areas as
the West Coast-based pelagic longline
vessels; and (2) data from observers on
West Coast-based pelagic longline

vessels. Vessels in the West Coast-based
pelagic longline fishery fish in the same
manner, and frequently in the same
area, as vessels that had been targeting
swordfish in the Hawaii-based longline
fishery. Because of the strong
similarities between these two fisheries
and the limited amount of observer data
available for the West Coast-based
pelagic longline fleet alone, NMFS
concluded that using the combined
observer data from the Hawaii-based
and West Coast-based longline fleets for
fishing east of 150° W. long. is more
representative of the sea turtle
interaction rates that can be expected to
occur throughout the West Coast-based
pelagic longline fishery.

Using the combined observer data,
NMFS developed estimates of sea turtle
take levels that would result from the
West Coast-based pelagic longline
fishery. NMFS assumed that the West
Coast-based pelagic longline fleet
deploys one million hooks east of 150°
W. long., NMFS estimates the fishery
under the FMP would result in the
annual capture of 126 to 195 loggerhead,
23 to 57 leatherback, and 1 to 11 olive
ridley sea turtles. Of these, NMFS
estimates that the West Coast-based
pelagic longline fishery under the
management measures proposed by the
Council would result in the annual
mortality of 42 to 91 loggerhead sea
turtles, 4 to 25 leatherback sea turtles,
and 1 to 4 olive ridley sea turtles.

Impacts to Sea Turtle Populations

Based on the analyses in the ESA
section 7 consultation, NMFS
concluded that if the fisheries under the
FMP included shallow longline sets, the
FMP is likely to jeopardize the
continued existence of loggerhead sea
turtles. However, when analyzed in
conjunction with the prohibition of
shallow longline sets east of the 150°
West long. by West Coast-based pelagic
longline vessels, the final conclusion for
loggerhead sea turtles is that the
fisheries operating under the FMP are
not likely to jeopardize the continued
existence of loggerhead sea turtles.

As a result, NMFS is proposing to
implement restrictions in the West
Coast-based pelagic longline fishery in
waters east of 150° W. long. to conserve
leatherback and loggerhead sea turtles
as required under the ESA. Under this
final rule, West Coast-based pelagic
longline vessels will be prohibited from
making shallow longline sets on the
high seas in the Pacific Ocean east of
150° W. long. The prohibition of
shallow longline sets west of 150° W.
long. proposed under the FMP would
also apply.



11544

Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004 /Rules and Regulations

There are several other factors that
may ultimately affect the management
of the West Coast-based pelagic longline
fishery. As noted, the FMP contains
framework procedures by which
adjustments in conservation and
management measures may be made
through regulatory amendments if
warranted by available information and
conditions. Further, the FMP recognizes
a potential for exempted fishing permits
that allow testing of alternative gear
and/or techniques that might
demonstrate that longline fishing can be
conducted in a manner that will not
adversely affect protected species or that
will result in lower levels of bycatch.
NMEFS anticipates that the Council will
review information as it is generated to
consider possible changes in longline
fishing regulations and may propose
changes. NMFS will consider any such
proposals.

Classification

NMEF'S has determined that this final
rule is consistent with the ESA and
other applicable laws.

The impacts of this action and
alternatives are evaluated in accordance
with the National Environmental Policy
Act as the High Seas Pelagic Longline
Alternative 3 in the EIS prepared by the
Council (see ADDRESSES).

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule does not contain
collection-of-information requirements
subject to the Paperwork Reduction Act.

A combined RIR/IRFA was prepared
that describes the economic impacts of
the Council’s FMP, which includes an
analysis of this proposed action as High
Seas Pelagic Longline Alternative 3. The
RIR/IRFA is available from the Council
(see ADDRESSES). No comments were
received on the RIR/IRFA. The FRFA is
available from NMFS (see ADDRESSES).

A summary of the RIR/RFA follows:

The SUMMARY and SUPPLEMENTARY
INFORMATION sections of this rule
provide a description of the action, why
it is being considered, and the legal
basis for this action. That information is
not repeated here.

A fish-harvesting business is
considered a “small” business by the
Small Business Administration (SBA) if
it has annual receipts not in excess of
$3.5 million. For related fish-processing
businesses, a small business is one that
employs 500 or fewer persons. For
marinas and charter/party boats, a small
business is one with annual receipts not
in excess of $5.0 million.

This regulation imposes controls on
the fleet of approximately 21 longline
vessels that fish principally out of

California ports for swordfish and
associated species. All of these vessels
would be considered small businesses
under the SBA standards. Therefore,
there would be no financial impacts
resulting from disproportionality
between small and large vessels under
the rule. For most of the longline vessels
involved, swordfish caught by longline
gear makes up more than half of the
total revenue from fish sales. Table 1
presents total ex-vessel revenue and
dependence on swordfish landings for
the 38 West coast-based vessels with
high seas pelagic longline swordfish
landings in 2001, broken down by the
number of vessels with varying percent
dependence on swordfish. NMFS
believes these data are representative of
2002 fishing vessel revenues.

TABLE 1. TOTAL EX-VESSEL REVENUE
AND DEPENDENCE ON SWORDFISH
FOR 38 WEST-COAST-BASED VES-
SELS WITH HIGH SEAS PELAGIC
LONGLINE LANDINGS IN 2001.

Depend-
ence on
High Seas 'é‘é?g%%?
N Longline Average ;
um- Longline
ber of | caught Total Ex- | gyordfish
Swordfish vessel :
Ves- (swordfish
sels (category Revenue revenue/
of sword- ($/vessel) total rev-
fish rev- enue)
enue/total
revenue)
4 <50% $228,951 32.57%
3 50-70% $170,067 60.99%
3 >70-80% $222,089 76.66%
4 >80-90% $258,335 86.77%
13 >90-95% $182,211 93.26%
11 >95% $219,885 97.57%

The impacts of alternatives to this
action were evaluated in the RIR/IRFA.
Three alternatives were considered for
managing the high seas pelagic longline
fishery. Under Alternative 1 (Status
Quo), the FMP would not impose
regulations on this fishery. The Council
assumes that in the short-run, the
fishery would continue to operate as it
currently does, earning average annual
profits of $6.7 million. However, in the
long-run, the Council expects that
regulations would be established under
other authorities, due to concerns over
unregulated bycatch, such that over
time the fishery would disappear, and
long-run profits would become zero as
the fishery was phased out.

Alternative 2 (Council Proposed
Action) would maintain the fishery,
allowing fishermen to continue targeting
swordfish east of 150° W. long., but
impose some additional costs on
longliners targeting swordfish on the
high seas. Short-run average annual

profits would remain at $6.7 million,
minus the cost of adopting turtle and
sea bird mitigation measures,
accommodating observers, and using
monitoring equipment. NMFS is
developing guidelines for the design
and performance standards of
equipment required for the handling of
incidentally caught sea turtles. The
required tools can be purchased, for an
estimated maximum cost of $2,000 per
vessel, but vessel owners may also be
able use the guidelines to fabricate the
equipment with lower cost materials.
Vessel owners do not pay an observer’s
salary, but do bear costs associated with
providing room and board for the
observer. Additionally, carrying an
observer may increase the cost of
insurance that the vessel carries. Vessel
monitoring equipment costs
approximately $2,000 to purchase and
$500 to install, and would require
annual maintenance estimated to cost
approximately 20 percent of the
purchase price per year. However,
despite the equipment costs, the fishery
would be able to land swordfish, and so
over 25 years, the present value of long-
run profits relative to the status quo
would range between $78 and $105
million, using 7 percent and 4 percent
discount rates, respectively. NMFS is
not adopting the Council’s proposed
action because it does not adequately
reduce the incidental capture and
mortality of loggerhead sea turtles.

Alternative 3, which is the action
adopted by NMFS, would prohibit
fishermen from targeting swordfish east
of 150° W. long. Swordfish are the target
species of this fishery. This would
effectively eliminate all but incidental
swordfish landings and the short- and
long-run profits currently associated
with landing swordfish ($6.7 million,
and $78 million to $105 million,
respectively), at least until alternative
fishing opportunities are identified.
This loss assumes that all vessels in this
fishery cease fishing, although longline
fishing targeting tuna out of West Coast
ports or Hawaii may be an alternative.
However, current participants in the
fishery indicate that without being able
to target swordfish, the high seas
longline fishery originating from West
Coast ports would cease to exist.

In keeping with the intent of
Executive Order 13132 to provide
continuing and meaningful dialogue on
issues of mutual state and Federal
interest, NMFS conferred with the
States of California, Oregon, and
Washington regarding this rule. NMFS
has met with State Council and Plan
Development Team representatives
throughout the FMP development
process. No comments were received
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from the States opposing the prohibition
of shallow sets east of the 150° W. long.
and no objection has been raised by the
Council. NMFS intends to continue
engaging in informal and formal
contacts with these States during the
implementation of this final rule and
amendments to the FMP.

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

Dated: March 5, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
= For the reasons set out in the preamble,
50 CFR part 223 is amended to read as
follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

» 1. The authority citation for part 223 is
revised to read as follows:

Authority: 16 U.S.C. 1531-1543; subpart B,
§223.12 also issued under 16 U.S.C. 1361 et
seq.; 16 U.S.C. 5503(d) for § 223.206(d)(9).
= 2.In § 223.206, a new paragraph (d)(9)
is added to read as follows:

§223.206 Exceptions to prohibitions
relating to sea turtles.

(d) * % %

(9) Restrictions applicable to Pacific
pelagic longline vessels. In addition to
the general prohibitions specified in
§600.725 of Chapter VI, it is unlawful
for any person who is not operating
under a western Pacific longline permit
under § 660.21 to do any of the
following on the high seas of the Pacific
Ocean east of 150° W. long. and north
of the equator (0° N. lat.):

(i) Direct fishing effort toward the
harvest of swordfish (Xiphias gladius)
using longline gear.

(ii) Possess a light stick on board a
longline vessel. A light stick as used in
this paragraph is any type of light
emitting device, including any
fluorescent glow bead, chemical, or
electrically powered light that is affixed
underwater to the longline gear.

(iii) An operator of a longline vessel
subject to this section may land or
possess no more than 10 swordfish from
a fishing trip where any part of the trip
included fishing east of 150° W. long.
and north of the equator (0° N. lat.).

(iv) Fail to employ basket-style
longline gear such that the mainline is
deployed slack when fishing.

(v) When a conventional
monofilament longline is deployed by a
vessel, no fewer than 15 branch lines

may be set between any two floats.
Vessel operators using basket-style
longline gear must set a minimum of 10
branch lines between any 2 floats.

(vi) Longline gear must be deployed
such that the deepest point of the main
longline between any two floats, i.e., the
deepest point in each sag of the main
line, is at a depth greater than 100 m
(328.1 ft or 54.6 fm) below the sea
surface.

[FR Doc. 04-5553 Filed 3—10-04; 8:45 am)|]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; |.D.
030504A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Offshore
Component in the Western Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season
allocation of the 2004 total allowable
catch (TAC) of Pacific cod apportioned
to vessels catching Pacific cod for
processing by the offshore component of
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 8, 2004, through
1200 hrs, A.lLt., June 10, 2004.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allocation of the 2004
TAC of Pacific cod apportioned to
vessels catching Pacific cod for
processing by the offshore component in
the Western Regulatory Area is 1,017
metric tons (mt) as established by the
2004 final harvest specifications of
groundfish for the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the A season allocation
of the 2004 TAC of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the offshore
component of the Western Regulatory
Area of the GOA will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 817 mt, and is setting aside
the remaining 200 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the offshore component in
the Western Regulatory Area of the
GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent the Agency
from responding to the most recent
fisheries data in a timely fashion and
would delay the closure of the A season
allocation of the 2004 TAC of Pacific
cod apportioned to vessels catching
Pacific cod for processing by the
offshore component of the Western
Regulatory Area of the GOA.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: March 5, 2004.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-5408 Filed 3—-5-04; 3:07 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-201-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319-111, 112, -113, and —-114; A320-
111, -211, -212, and -214; and A321-
111, -112, and —211 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A319, A320, and
A321 series airplanes. This proposal
would require a one-time inspection to
identify the serial number of the
actuator of the thrust reverser blocker
door, and corrective action if necessary.
This action is necessary to prevent
inadvertent deployment of the thrust
reverser door, which could result in
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
April 12, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
201-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—-NM-201-AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the

Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Rohr, Inc., 850 Lagoon Drive, Chula
Vista, California 91910-2098. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action

must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-201-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-201-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319, A320, and A321 series
airplanes. The DGAC advises that,
during routine maintenance on the
actuator of a thrust reverser blocker
door, the chrome plating on the piston
rod was found to extend up to the
hydraulic feed holes. The actuator
supplier discovered this quality concern
and identified numerous suspect units
during rework. The overextended
chrome plating could contribute to
decreased fatigue capability of the
actuator and, in combination with other
misrigging problems, could result in an
inadvertent thrust reverser door
deployment and consequent reduced
controllability of the airplane.

Explanation of Relevant Service
Information

The actuator manufacturer has issued
Rohr CFM56-5A/-5B Service Bulletin
RA32078-112, Revision 1, dated
February 6, 2002, which describes
procedures for inspecting the actuator
(part number D23090000-6) of the
thrust reverser blocker door to identify
the serial number, and replacing
affected actuators with reworked
actuators. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 2002—337(B) R1,
dated July 24, 2002, to ensure the
continued airworthiness of these
airplanes in France.
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FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Difference Between Proposed AD and
French Airworthiness Directive

The applicability of the French
airworthiness directive excludes
airplanes on which the particular
actuator has never been overhauled by
TRW—Lucas Repair Center. U.S.
operators are required to maintain
records of only the date of overhaul—
not the identity of the facility doing the
overhaul. Therefore, this proposed AD
would require inspection of all actuators
having the particular part number,
unless the maintenance records
positively determine that TRW has
never overhauled that actuator.

Cost Impact

We estimate that 551 airplanes of U.S.
registry would be affected by this
proposed AD. It would take about 4
work hours per airplane to identify the
actuator part numbers, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $143,260, or $260 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.

These figures typically do not include
incidental costs, such as the time
required to plan, gain access and close
up, or perform other administrative
actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2002-NM-201-AD.

Applicability: Model A319-111, —112,
—113, and —114; A320-111, =211, =212, and
—214; and A321-111, —112, and —211 series
airplanes; certificated in any category;
powered by CFM56—5A or —5B engines
having any thrust reverser blocker door
actuator part number D23090000-6.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent deployment of the
thrust reverser door, which could result in
reduced controllability of the airplane,
accomplish the following:

Repair History

(a) If, from a review of the maintenance
records, it can be positively determined that
the thrust reverser blocker door actuator was
never overhauled by “TRW—Lucas Repair
Center—Englewood, New Jersey,” then no
further work is required by this AD.

Inspection

(b) Before the actuator of the thrust reverser
blocker door accumulates 7,000 total flight
cycles since its last overhaul, or within 500
flight hours after the effective date of this AD,
whichever occurs later: Do a general visual
inspection to identify the part number and
serial number of the actuator, in accordance
with Rohr CFM56-5A/-5B Service Bulletin
RA32078-112, Revision 1, dated February 6,
2002. Look for affected serial numbers as
listed in paragraph 1.A(1) of the service
bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(1) If no affected serial number is found, no
more work is required by this paragraph.

(2) If any affected serial number is found:
Before further flight, replace the affected
actuator with a reworked part in accordance
with the service bulletin.

(c) An inspection and rework done before
the effective date of this AD in accordance
with Rohr CFM56-5A/-5B Service Bulletin
RA32078-112, dated October 22, 2001, is
acceptable for compliance with the
applicable requirements of this AD.

Parts Installation

(d) As of the effective date of this AD, no
person may install, on any airplane, an
actuator of the thrust reverser blocker door
having a part number and serial number
listed in paragraph 1.A.(1) of Rohr CFM56—
5A/-5B Service Bulletin RA32078-112,
Revision 1, dated February 6, 2002, unless
the actuator has been reworked in accordance
with the service bulletin.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
337(B) R1, dated July 24, 2002.
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Issued in Renton, Washington, on March 3,
2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—5447 Filed 3—10—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-67—-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and
EMB-145 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-135 and
EMB-145 series airplanes. This
proposal would require an inspection of
the base and support surfaces of the
glide slope antenna and of certain
electrical connectors of the navigation
system; and applicable corrective
actions if necessary. These actions are
necessary to prevent the display of
erroneous or misleading information to
the flight crew in the cockpit due to
degradation in the performance of the
VOR/ILS/MB system. These actions are
intended to address the identified
unsafe condition.

DATES: Comments must be received by
April 12, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
67—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-67—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must

be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer;
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM—-67—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-67-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departamento de Aviacao Givil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-135 and
—145 series airplanes. The DAC advises
that it has received reports of
degradation in the performance of the
VOR/ILS/MB system due to the
presence of moisture, dirt, and corrosion
between the base and the support of the
glide slope antenna and in the electrical
connectors of the navigation system.
This condition, if not corrected, could
result in the display of erroneous or
misleading information to the flight
crew in the cockpit.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
145-34-0069, dated March 28, 2002,
which describes procedures for an
inspection of the base and the support
surfaces of the glide slope antenna, and
of certain electrical connectors of the
navigation system; and applicable
corrective actions. The applicable
corrective actions include cleaning the
glide slope antenna base and support
surfaces, repairing damage, applying
silicone grease to the electrical
connectors, and reinstalling the glide
slope antenna with a new conductive
gel gasket. The DAC classified this
service bulletin as mandatory and
issued Brazilian airworthiness directive
2003—-01-02R1, effective March 12,
2003, to ensure the continued
airworthiness of these airplanes in
Brazil.

FAA'’s Conclusions

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.
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Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 365 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$47,450, or $130 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
proposed AD, subject to warranty
conditions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.

A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira De Aeronautica S.A.
(Embraer): Docket 2003-NM—-67—-AD.

Applicability: Model EMB-135 and —145
series airplanes, certificated in any category;
as listed in EMBRAER Service Bulletin 145—
34-0069, dated March 28, 2002.

Compliance: Required as indicated, unless
accomplished previously.

To prevent display of erroneous or
misleading information to the flight crew in
the cockpit due to degradation in the
performance of the VOR/ILS/MB system,
accomplish the following:

Inspection and Corrective Actions

(a) Within 500 flight hours from the
effective date of this AD: Perform a general
visual inspection of the base and the support
surfaces of the glide slope antenna and of
certain electrical connectors of the navigation
system for contamination and/or corrosion;
and do all applicable corrective actions by
accomplishing all the actions in accordance
with the Accomplishment Instructions of
EMBRAER Service Bulletin 145-34—-0069,
dated March 28, 2002. Do the actions per the
service bulletin. Accomplish any applicable
corrective actions before further flight.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, ANM-116, FAA, Transport
Airplane Directorate, is authorized to
approve alternative methods of compliance
for this AD.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2003-01—
02R1, effective March 12, 2003.

Issued in Renton, Washington, on March 2,
2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-5517 Filed 3—10—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM—-251-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas DC-9-82 (MD-82) and DC—9—
83 (MD-83) Airplanes; and Model MD—
88 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas DC-9-82
(MD-82) and DC—9-83 (MD-83)
airplanes; and Model MD-88 airplanes.
This proposal would require inspection
of the captain’s and first officer’s seat
track locking pins for insufficient
engagement caused by seat track
misalignment, and corrective actions, if
necessary. This action is necessary to
prevent uncommanded movement of the
captain’s and first officer’s seats during
takeoff and landing, which could result
in interference with the operation of the
airplane and consequent temporary loss
of control of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
April 26, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM-—
251-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
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Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-251-AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT.:
Cheyenne Del Carmen, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5338; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-251-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-251-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received a report
indicating that the airplane
manufacturer discovered, during
production, fore and aft misalignment of
cockpit floor seat tracks at the captain’s
and/or first officer’s seat assembly on
some McDonnell Douglas DC-9-82
airplanes. The seat track misalignment
was enough to prevent full engagement
of the seat locking pins into the seat
track detent holes. This condition, if not
corrected, could result in
uncommanded movement of the
captain’s and first officer’s seats during
takeoff and landing, which could result
in interference with the operation of the
airplane and consequent temporary loss
of control of the airplane.

Similar Airplanes

The subject areas on certain
McDonnell Douglas Model DC-9-83
airplanes and Model MD-88 airplanes
are identical to those on the affected
McDonnell Douglas DC-9-82 airplanes.
Therefore, all of these models may be
subject to the same unsafe condition.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin MD80—
25A367, Revision 01, dated June 14,
2002, which describes procedures for a
detailed inspection of the captain’s and
first officer’s seat track locking pins for
sufficient engagement; and corrective
actions, if necessary. The corrective
actions include the following actions:

» Adjusting/repairing the locking
mechanism and/or replacing the lockpin
with a new lockpin;

* Performing a detailed inspection of
the lockpins for wear, and replacing
lockpins with new lockpins, if
necessary; and

» Performing a detailed inspection of
the seat track for proper alignment, and
repairing the seat track, if necessary.

Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Cost Impact

There are approximately 1,166
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
672 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $43,680 or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
Manufacturer warranty remedies may be
available for labor costs associated with
this proposed AD. As a result, the costs
attributable to the proposed AD may be
less than stated above.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.
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For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 2003-NM-251-
AD.

Applicability: Model DC-9-82 (MD-82)
and DC-9-83 (MD-83) airplanes, and Model
MD-88 airplanes; as listed in Boeing Alert
Service Bulletin MD80-25A367, Revision 01,
dated June 14, 2002; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded movement of
the captain’s and first officer’s seats during
takeoff and landing, which could result in
interference with the operation of the
airplane and consequent temporary loss of
control of the airplane, accomplish the
following:

Inspection and Corrective Actions

(a) Within 6 months after the effective date
of this AD, perform a detailed inspection of
the captain’s and first officer’s seat track
locking pins for sufficient engagement, and
any applicable corrective actions by
accomplishing all the actions in the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD80-25A367, Revision 01,
dated June 14, 2002. Do the actions per the
service bulletin. Any applicable corrective

actions must be accomplished before further
flight.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Inspection/Corrective Actions Accomplished
Per Previous Issue of Service Bulletin

(b) Any inspection/corrective action
accomplished before the effective date of this
AD per Boeing Alert Service Bulletin MD80—
25A367, dated December 6, 1999, is
considered acceptable for compliance with
the corresponding inspection/corrective
action specified in this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on March 2,
2004.
Ali Bahrami,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04-5518 Filed 3—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-183-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-202, -203, —223, and —243
Airplanes, and A330-300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A330-202, —203,
—223, and —243 airplanes, and A330-
300 series airplanes. This proposal
would require modification of the center
box junction and upper sections of the
center fuselage to reinforce the frame
base junction, and related corrective
action. This action is necessary to
prevent fatigue cracking, which could
result in reduced structural integrity of

the fuselage. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
April 12, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
183—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-183—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.
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¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2003—-NM—-183-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-183—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A330-202, —203, —223, and —243
airplanes, and A330-300 series
airplanes. The DGAC advises that,
during fatigue testing, cracking initiated
and propagated in the center box
junction and upper section of the
fuselage between frame (FR) 40.3 and
FR 45 at stringers 26 through 29. Such
cracking, if not corrected, could result
in reduced structural integrity of the
fuselage.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A330-53-3126, Revision 01, dated
March 19, 2003, which describes
procedures for modification of the
center box junction and upper bent
sections of the center fuselage, between
FR 40.3 and FR 45 at stringers 26
through 29, on the left and right sides
of the airplane, and related corrective
action. This modification includes
performing rotating probe inspections
for cracking of certain fastener holes,
drilling and reaming certain fastener
holes (as a follow-on action for
uncracked fastener holes), cold-working
certain fastener holes, and replacing
certain existing fasteners with improved

fasteners. The service bulletin also
specifies contacting Airbus for repair if
any cracking is found during
accomplishment of the modification.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 2002-528(B),
dated October 30, 2002, to ensure the
continued airworthiness of these
airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept us informed of the situation
described above. We have examined the
findings of the DGAC, reviewed all
available information, and determined
that this AD action is necessary for
products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Differences Among This Proposed AD,
French Airworthiness Directive and
Service Bulletin

For Model A330-301, —-322, -321,
—341, and —342 airplanes, the French
airworthiness directive and the service
bulletin specify doing the modification
of the center box junction and upper
sections of the center fuselage before the
accumulation of 13,500 flight cycles or
39,200 flight hours “since the first flight
of the airplane, whichever is first.” For
Model A330-202, —203, —223, —243,
—323, and —343 airplanes, the
modification is to be done before the
accumulation of 11,400 flight cycles or
33,100 flight hours “‘since the first flight
of the airplane, whichever is first.”

This proposed AD would require
accomplishment of the modification at
the following times: For Model A330—
301, -322, -321, —341, and —342
airplanes, ‘“Before the accumulation of
13,500 total flight cycles or 39,200 total

flight hours since the date of issuance of
the original Airworthiness Certificate or
the date of issuance of the Export
Certificate of Airworthiness, whichever
is first.” For Model A330-202, —203,
—223,-243,-323, and —343 airplanes,
“Before the accumulation of 11,400 total
flight cycles or 33,100 total flight hours
since the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the Export Certificate of
Airworthiness, whichever is first.”
These compliance times include a grace
period of 6 months after the effective
date of the AD. This decision is based
on our determination that ““since the
first flight of the airplane” may be
interpreted differently by different
operators. We find that our proposed
terminology is generally understood
within the industry and records will
always exist that establish these dates
with certainty. In addition, we have
determined that a 6-month grace period
will ensure an acceptable level of safety
and is an appropriate interval of time
wherein the modification can be
accomplished during scheduled
maintenance intervals for the majority
of affected operators.

The service bulletin specifies that
operators may contact Airbus for
disposition of certain repair conditions,
but this proposed AD would require
operators to repair those conditions per
a method approved by either the FAA
or the DGAC (or its delegated agent). In
light of the type of repair that would be
required to address the unsafe
condition, and consistent with existing
bilateral airworthiness agreements, we
have determined that a repair approved
by either the FAA or the DGAC would
be acceptable for compliance with this
proposed AD.

Cost Impact

The FAA estimates that 9 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take about
67 work hours per airplane to do the
proposed modification, and that the
average labor rate is $65 per work hour.
Required parts would cost about $1,420
per airplane. Based on these figures, the
cost impact of the modification
proposed by this AD on U.S. operators
is estimated to be $51,975, or $5,775 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
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actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2003-NM-183—-AD.

Applicability: A330-202, —203, —223, and
—243 airplanes, and A330-300 series
airplanes; certificated in any category; on
which Airbus Modification 49404 has not
been done.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking, which could
result in reduced structural integrity of the
fuselage, accomplish the following:

Modification

(a) Modify the center box junction and
upper bent sections of the center fuselage,
between frame (FR) 40.3 and FR 45 at
stringers 26 through 29, on the left and right
sides of the airplane, by doing all the actions
per the Accomplishment Instructions of
Airbus Service Bulletin A330-53-3126,
Revision 01, dated March 19, 2003. Do the
modification at the times specified in
paragraphs (a)(1) and (a)(2) of this AD.

(1) For Model A330-301, —322, -321, —341,
and —342 airplanes: Do the modification at
the later of the times specified in paragraphs
(a)(1)(i) and (a)(1)(ii) of this AD.

(i) Before the accumulation of 13,500 total
flight cycles or 39,200 total flight hours since
the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the Export Certificate of
Airworthiness, whichever is first.

(i1) Within 6 months after the effective date
of this AD.

(2) For Model A330-202, —203, —223, —243,
—323, and —343 airplanes: Do the
modification at the later of the times
specified in paragraphs (a)(2)(i) and (a)(2)(ii)
of this AD.

(i) Before the accumulation of 11,400 total
flight cycles or 33,100 total flight hours since
the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the Export Certificate of
Airworthiness, whichever is first.

(ii) Within 6 months after the effective date
of this AD.

Previously Accomplished Actions

(b) Accomplishment of the modification
per Airbus Service Bulletin A330-53-3126,
dated October 18, 2002, is considered
acceptable for compliance with the
modification required by paragraph (a) of this
AD.

Repair

(c) If any crack is found during
accomplishment of the modification required
by paragraph (a) of this AD, and the service
bulletin recommends contacting Airbus for
appropriate action: Before further flight,
repair per a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Générale de I’Aviation Civile (or its
delegated agent).

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-1186, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
528(B), dated October 30, 2002.

Issued in Renton, Washington, on March 2,
2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-5519 Filed 3—10—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-163-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier

Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Bombardier Model CL-600-
2B19 (Regional Jet Series 100 & 440)
airplanes. This proposal would require
performing an inspection of the
electrical harnesses of the spoiler and
the brake pressure sensor unit on both
sides of the wing root to detect any
chafing or wire damage, and repairing or
replacing any damaged or chafed
harness or wire with a new harness, as
applicable. This action is necessary to
detect and correct chafing of the
electrical cables of the spoiler and brake
pressure sensor unit on both sides of the
wing root, which could result in loss of
flight control system and consequent
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
April 12, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
163—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-163—-AD” in the
subject line and need not be submitted
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in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Montreal, Quebec H3C 3G9,
Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York.
FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Systems and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7311; fax
(516) 794—-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action

must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-163—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-163—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model CL-600—
2B19 (Regional Jet Series 100 & 440)
airplanes. TCCA advises that it has
received three reports of chafing of the
electrical cables of the spoiler and brake
pressure sensor unit (BPSU) on both
sides of the wing root. The chafing
condition occurred where electrical
cables (harnesses) are routed through
two misaligned adjacent lightening
holes in the wing box of both wings at
station 545. The condition can exist due
to tight routing of the harness in this
location and movement of the harnesses
due to wing flex and vibration. These
conditions, if not corrected, could result
in loss of flight control system and
consequent reduced controllability of
the airplane.

Explanation of Relevant Service
Information

Bombardier has issued Alert Service
Bulletin A601R-27-101, Revision ‘A’,
dated October 26, 2001. The service
bulletin describes, among other actions,
procedures for performing a general
visual inspection of the electrical
harnesses of the spoiler and the BPSU
on both sides of the wing root to detect
any chafing or wire damage, and
repairing or replacing any damaged or
chafed harness or wire with a new
harness, as applicable. TCCA classified
this service bulletin as mandatory and
issued Canadian airworthiness directive
CF-2003-14, dated May 15, 2003, to
ensure the continued airworthiness of
these airplanes in Canada.

FAA'’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,

TCCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Difference Between Proposed AD and
Referenced Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for completing and
submitting to the manufacturer a
comment sheet related to service
bulletin quality and a sheet recording
compliance with the service bulletin,
this proposed AD would not require
those actions. The FAA does not need
this information from operators.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Cost Impact

The FAA estimates that 191 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed inspection,
and that the average labor rate is $65 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $12,415, or
$65 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
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Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly Canadair):
Docket 2003—-NM-163—-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7003 through 7067 inclusive,
and 7069 through 7351 inclusive, certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct chafing of the
electrical cables of the spoiler and brake
pressure sensor unit (BPSU) on both sides of
the wing root, which could result in loss of
flight control system and consequent reduced
controllability of the airplane, accomplish
the following:

Initial and Repetitive Inspections

(a) Within 500 flight hours after the
effective date of this AD, do a general visual
inspection of the electrical harnesses of the
spoiler and the BPSU on both sides of the
wing root to detect any chafing or wire
damage, in accordance with Part A of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R—27-101,
Revision ‘A’, dated October 26, 2001. Repeat
the inspection thereafter at intervals not to
exceed 4,000 flight hours.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Corrective Actions

(b) If any damaged or chafed electrical
harness or wire is found during any
inspection required by paragraph (a) of this
AD, before further flight, do either paragraph
(b)(1) or (b)(2) of this AD.

(1) Replace any damaged or chafed harness
or wire with a new harness, in accordance
with Part C or Part D of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-27-101, Revision ‘A’, dated
October 26, 2001, as applicable.

(2) Repair any damaged or chafed electrical
harness in accordance with Part B of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-27-101,
Revision ‘A’, dated October 26, 2001. Within
4,000 flight hours after the repair is done, do
paragraph (b)(1) of this AD.

Credit for Earlier Service Bulletin

(c) Replacements and repairs accomplished
before the effective date of this AD in
accordance with Bombardier Alert Service
Bulletin A601R-27-101, Initial Issue, dated
April 17, 2000, are acceptable for compliance
with the requirements of paragraph (b) of this
AD.

Exception to Service Bulletin

(d) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
200314, dated May 15, 2003.

Issued in Renton, Washington, on March 2,
2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-5520 Filed 3—10—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-SW-33-AD]
RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365N, SA-365N1,
AS-365N2, AS 365 N3, SA-366G1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD) for Eurocopter France (Eurocopter)
Model SA-365N, SA-365N1, AS—
365N2, AS 365 N3, SA-366G1
helicopters that would have required
inspecting the 9-degree frame flange
(frame) for the correct edge distance of
the four attachment holes for the
stretcher support and for a crack, and
repairing the frame, if necessary. That
proposal was prompted by a quality
control check that revealed some
stretcher attachment holes were
improperly located on the frame where
there was insufficient edge distance.
This action revises the proposed rule by
requiring the same actions as the
previous proposal, but adds recurring
inspections and refers to an engineering
report that lists approved U.S.
alternative fasteners and materials that
may be used in any required repairs.
The actions specified by this proposed
AD are intended to prevent failure of the
frame due to a crack at the stretcher
support attachment holes, loss of a
passenger door, damage to the rotor
system, and subsequent loss of control
of the helicopter.

DATES: Comments must be received on
or before May 10, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2001-SW-
33-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
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the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
Comments may be inspected at the
Office of the Regional Counsel between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5130,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this document
may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
proposal must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2001-SW-
33—AD.” The postcard will be date
stamped and returned to the
commenter.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an AD for Eurocopter
Model SA-365N, SA-365N1, AS—

365N2, AS 365 N3, SA-366G1
helicopters was published in the
Federal Register on December 18, 2002
(67 FR 77444). That proposal would
have required, within 50 hours time-in-
service (TIS), inspecting the frame for
the correct edge distance of the four
attachment holes of the stretcher
support and for a crack, and repairing
the frame, if necessary. The repair was
to be approved by the Manager,
Regulations Group, Rotorcraft
Directorate, FAA. That NPRM was
prompted by a quality control check
that revealed some stretcher attachment
holes were improperly located on the
frame where there was insufficient edge
distance. That condition, if not
corrected, could result in failure of the
frame due to a crack at the stretcher
support attachment holes, loss of a
passenger door, damage to the rotor
system, and subsequent loss of control
of the helicopter.

Since the issuance of that NPRM, we
have decided to allow the use of U.S.-
available alternative fasteners and
materials. Therefore, we determined
that this proposal should reference an
Addendum to Eurocopter France AS
365 Alert Service Bulletin 53.00.43,
dated January 31, 2001, that provides for
use of U.S.-available alternative
fasteners and materials. Additionally,
we have determined that it is
unnecessary to require installation of a
reinforcing angle, and it has been
replaced with a 550-hour repetitive
inspection for those helicopters that
have an edge distance on the frame of
less than 5mm, are not cracked, and
have not been repaired.

Since this change expands the scope
of the originally proposed rule, we have
determined that it is necessary to reopen
the comment period to provide
additional opportunity for public
comment.

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s AD system. The regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance.
Because we have now included this
material in part 39, we no longer need
to include it in each individual AD.

The FAA estimates that 45 helicopters
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours to visually
inspect each helicopter and 10 work
hours to repair an estimated 10
helicopters to correct edge distance only
and 12 work hours to repair edge
distance and cracks for an estimated 5
helicopters, and that the average labor
rate is $65 per work hour. Required

parts would cost approximately $200
per helicopter for the repair of the 15
helicopters. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$19,250, assuming each operator repairs
the helicopter rather than performs the
repetitive inspection.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Eurocopter France: Docket No. 2001-SW—
33-AD.

Applicability: Model SA-365N, SA-365N1,
AS-365N2, AS 365 N3, and SA-366G1
helicopters, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the 9-degree frame
flange (frame) due to a crack at the stretcher
support attachment holes, loss of a passenger
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door, damage to the rotor system, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 50 hours time-in-service (TIS),
measure the edge distance of each 9-degree
frame at the four attachment holes of the
stretcher support at Z2321 as shown in detail
“A” of Figure 1 in Eurocopter France AS 365
Alert Service Bulletin 53.00.43, dated
January 31, 2001, for the Models SA-365N,
SA-365N1, AS—-365N2, and AS 365 N3 (365
ASB) or Eurocopter France AS 366 Alert
Service Bulletin 53.06, dated June 1, 2001,
for the Model SA366G-1 (366 ASB)
helicopters. Inspect the area around the
attachment holes for a crack.

(1) If the edge distance of all attachment
holes is equal to or more than 5 mm (0.197
inch) and no crack is present, no further
action is required by this AD.

(2) If the edge distance is less than 5 mm
and no crack is present, reinspect the area at
intervals not to exceed 550 hours TIS and
modify the frame no later than the next 500
hour inspection in accordance with
paragraph 2.B.2. of the 365 ASB or 366 ASB,
as appropriate.

(3) If the frame is cracked, before further
flight, repair the frame. Acceptable U.S.
alternatives to the fasteners and materials
needed to perform repairs or modifications
are listed in American Eurocopter
Engineering Report No. AEC/03R-E-005,
“Addendum ASB 53.00.42 and 53.00.43
AS365”, dated January 29, 2003.

(4) Modifying or repairing the frame
constitutes terminating action for the
requirements of this AD, which is attached to
the 365 ASB.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

Note: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. 2001-283—025(A), dated
July 11, 2001, for Model SA366 helicopters,
and AD No. 2001-061-053(A), dated
February 21, 2001, for Model AS 365N, N1,
N2, and N3 helicopters.

Issued in Fort Worth, Texas, on March 4,
2004.

Kim Smith,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 04—5521 Filed 3—10-04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-70-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to all Airbus Model
A319, A320, and A321 series airplanes,
that would have required operators to
revise the Airworthiness Limitations
section (ALS) of the Instructions for
Continued Airworthiness to incorporate
service life limits for certain items and
inspections to detect fatigue cracking,
accidental damage, or corrosion in
certain structures. This new action
would require operators to revise the
ALS of the Instructions for Continued
Airworthiness to incorporate new and
more restrictive service life limits for
certain items, and new and more
restrictive inspections to detect fatigue
cracking, accidental damage, or
corrosion in certain structures. The
actions specified by this new proposed
AD are intended to ensure the
continued structural integrity of these
airplanes. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
April 5, 2004.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
70-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-70-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from

Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-70-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
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ANM-114, Attention: Rules Docket No.
2000-NM-70-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to all Airbus
Model A319, A320, and A321 series
airplanes, was published as a notice of
proposed rulemaking (NPRM) in the
Federal Register on November 3, 2000
(65 FR 66197). That NPRM would have
required operators to revise the
Airworthiness Limitations section (ALS)
of the Instructions for Continued
Airworthiness to incorporate service life
limits for certain items and inspections
to detect fatigue cracking, accidental
damage, or corrosion in certain
structures. That NPRM was prompted
by issuance of Revision 1 to section 9—
1 (Life Limited/Monitored Parts) of the
Airbus Industrie A319/A320/A321
Maintenance Planning Document,
which specifies new or more restrictive
life limits. That NPRM was also
prompted by issuance of Issue 3 of the
Airbus Industrie Airworthiness
Limitations Items (ALI) document AI/
SE-M4/95A.0252/96, dated May 27,
1999, which specifies new or more
restrictive compliance times for
structural inspection. Fatigue cracking,
accidental damage, or corrosion in
certain structure, if not corrected, could
result in reduced structural integrity of
the airplanes.

Actions Since Issuance of Previous
Proposal

Since issuance of the previous
proposal, the Direction Générale de
I’Aviation Civile (DGAC), which is the
airworthiness authority for France, has
issued French airworthiness directives
F-2004-018, dated February 4, 2004;
and F—-2004-032, dated February 18,
2004. These French ADs mandate
Revision 6 the ALS of the Instructions
for Continued Airworthiness, which
introduces new and more restrictive life
limits, and new and more restrictive
inspections and inspection intervals.

Explanation of Relevant Service
Information

Airbus has issued Section 9-1, “Life
Limits/Monitored Parts,”” Revision 06,
dated June 13, 2003, of Airbus A318/
A319/A320/A321 Maintenance
Planning Document (MPD), which
specifies new and more restrictive life
limits for certain items. Airbus has also
issued Section 9-2, ‘“Airworthiness
Limitation Items,” Revision 06, dated
June 13, 2003, of the A318/A319/A320/
A321 MPD; and Airbus A318/A319/

A320/A321 ALI document, AI/SE-M4/
95A.0252/96, Issue 6, dated May 15,
2003; which specify new and more
restrictive inspections for significant
structural items (SSIs). Accomplishment
of the actions specified in these
documents is intended to adequately
address the identified unsafe condition.

Conclusion

Since this proposed AD would
mandate adherence to the new and more
restrictive life limits, and new and more
restrictive inspections; this proposed
action would expand the scope of the
earlier proposed AD. Therefore, the
FAA has determined that it is necessary
to reopen the comment period to
provide additional opportunity for
public comment.

Explanation of Change to Compliance
Time

We have changed the compliance
time for revising the ALS of the
Instructions for Continued
Airworthiness from 30 days to 2
months. This change reflects the
compliance time listed in French
airworthiness directive F-2004-18,
dated February 4, 2004, and in French
airworthiness directive F—2004-032,
dated February 18, 2004.

Explanation of Action Taken by the
FAA

In accordance with airworthiness
standards requiring ‘“damage tolerance
assessments’’ for transport category
airplanes (§ 25.1529 of the Federal
Aviation Regulations (14 CFR 25.1529),
and the Appendices referenced in that
section), all products certificated to
comply with that section must have
Instructions for Continued
Airworthiness (or, for some products,
maintenance manuals) that include an
ALS. That section must set forth:

* Mandatory replacement times for
structural components,

 Structural inspection intervals, and

* Related approved structural
inspection procedures necessary to
show compliance with the damage-
tolerance requirements.

Compliance with the terms specified
in the ALS is required by sections 43.16
(for persons maintaining products) and
91.403 (for operators) of the Federal
Aviation Regulations (14 CFR 43.16 and
91.403).

In order to require compliance with
these inspection intervals and life
limits, the FAA must engage in
rulemaking, namely the issuance of an
AD. For products certificated to comply
with the referenced part 25
requirements, it is within the authority
of the FAA to issue an AD requiring a

revision to the ALS that includes
reduced life limits, or new or different
structural inspection requirements.
These revisions then are mandatory for
operators under section 91.403(c) of the
Federal Aviation Regulations (14 CFR
91.403), which prohibits operation of an
airplane for which airworthiness
limitations have been issued unless the
inspection intervals specified in those
limitations have been complied with.

After that document is revised, as
required, and the AD has been fully
complied with, the life limit or
structural inspection change remains
enforceable as a part of the
airworthiness limitations. (This is
analogous to ADs that require changes
to the Limitations Section of the
Airplane Flight Manual.)

Requiring a revision of the
airworthiness limitations, rather than
requiring individual inspections, is
advantageous for operators because it
allows them to record AD compliance
status only once—at the time they make
the revision—rather than after every
inspection. It also has the advantage of
keeping all airworthiness limitations,
whether imposed by original
certification or by AD, in one place
within the operator’s maintenance
program, thereby reducing the risk of
non-compliance because of oversight or
confusion.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. Because we have now
included this material in part 39, we no
longer need to include it in each
individual AD. Therefore, paragraph (d)
and Note 1 of the original NPRM are not
included in this supplemental NPRM,
and paragraph (c) of the original NPRM
has been revised and is included as
paragraph (d) of this supplemental
NPRM.

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.
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Cost Impact

There are approximately 605
airplanes of U.S. registry that would be
affected by this proposed AD. It would
take approximately 1 work hour per
airplane to accomplish the proposed
revision to the ALS, at an average labor
rate of $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $39,325, or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part

39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2000-NM-70-AD.

Applicability: All Model A319, A320, and
A321 series airplanes; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) For all airplanes: Within 2 months after
the effective date of this AD, revise the
Airworthiness Limitations Section (ALS) of
the Instructions for Continued Airworthiness
by incorporating into the ALS sub-Section 9—
1-2, “Life Limits/Monitored Parts,” and sub-
Section 9-1-3, “Demonstrated Fatigue Life
Parts,” both Revision 06, dated June 13, 2003,
of the Airbus A318/A319/A320/A321
Maintenance Planning Document.

(b) For all airplanes except Model A319
series airplanes on which Airbus
Modification 28238, 28162, and 28342 was
incorporated during production: Within 2
months after the effective date of this AD,
revise the ALS of the Instructions for
Continued Airworthiness by incorporating
into the ALS sub-Section 9-2,
“Airworthiness Limitation Items,” Revision
6, dated June 13, 2003, or the Airbus A318/
A319/A320/A321 Maintenance Planning
Document (MPD); and Airbus A318/A319/
A320/A321 Airworthiness Limitation Items
Al/SE-M4/95A.0252/96, Issue 6, dated May
15, 2003 (approved by the Direction Générale
de I’Aviation Civile (DGAGC) on July 15,
2003).

(c) Except as provided by paragraph (d) of
this AD: After the actions specified in
paragraphs (a) and (b) of this AD have been
accomplished, no alternative life limits,
inspections, or inspection intervals may be
approved for the structural elements
specified in the documents listed in
paragraphs (a) and (b) of this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-1186,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in French airworthiness directive F—2004—
018, dated February 4, 2004; and in French
airworthiness directive F-2004—-032, dated
February 18, 2004.

Issued in Renton, Washington, on March 2,
2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04-5457 Filed 3—10-04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-136890-02]

RIN 1545-BA90

Transfers To Provide for Satisfaction
of Contested Liabilities; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed rulemaking
relating to transfers to provide for
satisfaction of contested liabilities.

DATES: The public hearing originally
scheduled for Tuesday, March 23, 2004,
at 10 a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT: Guy
R. Traynor, Procedures and
Administration, Publications &
Regulations Branch, at (202) 622—-3693
(not a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on November 21, 2003
(68 FR 65645), announced that a public
hearing was scheduled for March 23,
2004 at 10 a.m., in the auditorium of the
Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC. The subject of the public hearing is
proposed regulations under section 461
of the Internal Revenue Code. The
public comment period for these
proposed regulations expired on
February 19, 2004.

The notice of proposed rulemaking
and notice of public hearing, instructed
those interested in testifying at the
public hearing to submit a request to
speak and an outline of topics to be
addressed by March 2, 2004. As of
March 8, 2004, no one has requested to
speak. Therefore, the public hearing
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scheduled for March 23, 2004 is
cancelled.

Guy R. Traynor,

Federal Register Certifying Officer,
Publications & Regulations Branch, Legal
Processing Division, Associate Chief Counsel
(Procedures & Administration).

[FR Doc. 04—5562 Filed 3—10—04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-115471-03]
RIN 1545-BC03

New Markets Tax Credit Amendments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing revised
temporary regulations relating to the
new markets tax credit. The text of those
regulations also serves as the text of
these proposed regulations. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by May 10, 2004.
Outlines of topics to be discussed at the
public hearing scheduled for
Wednesday, June 2, 2004, must be
received by May 10, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-115471-03), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Alternatively, submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (REG-115471—
03), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the IRS Internet site at
http://www.irs.gov/regs. The public
hearing will be held in IRS Auditorium,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Paul F.
Handleman or Lauren R. Taylor, (202)
622—-3040; concerning submission of
comments, the hearing, and/or to be
placed on the building access list to
attend the hearing, Lanita Van Dyke,
(202) 622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR part 1) relating
to section 45D. The temporary
regulations provide guidance for
taxpayers claiming the new markets tax
credit under section 45D. The text of
those regulations also serves as the text
of these proposed regulations. The
preamble to the temporary regulations
explains the amendments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a new
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.

Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS.
Comments are requested on all aspects
of the proposed regulations. In addition,
the IRS and Treasury Department
specifically request comments on the
clarity of the proposed regulations and
how they can be revised to be more
easily understood. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for Wednesday, June 2, 2004, at 10 a.m.
in the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington DC. All visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area at the
Constitution Avenue entrance more
than 30 minutes before the hearing
starts. For information about having
your name placed on the building
access list to attend the hearing, see the

FOR FURTHER INFORMATION CONTACT
section of this preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (preferably a
signed original and eight (8) copies) by
May 10, 2004. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is Paul F. Handleman, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.45D-1 is amended as
follows:

§1.45D-1 New markets tax credit.

[The text of the amendments to this
proposed section is the same as the text
of the amendments to “1.45D-1T
published elsewhere in this issue of the
Federal Register.]

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04-5561 Filed 3—10—-04; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 920
[MD-053-FOR]

Maryland Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendments.

SUMMARY: We are announcing receipt of
a proposed amendment to the Maryland
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). The program
amendment consists of changes to the
Annotated Code of Maryland as
contained in House Bill 893. The
amendment requires the Department of
the Environment to take action for
permit applications, permit revisions,
and revised applications within certain
time periods. The amendment is
intended to require the timely review of
applications for open-pit mining
permits.

DATES: We will accept written
comments on this amendment until 4
p-m. (local time), on April 12, 2004. If
requested, we will hold a public hearing
on the amendment on April 5, 2004. We
will accept requests to speak at a
hearing until 4 p.m. (local time), on
March 26, 2004.

ADDRESSES: You should mail or hand-
deliver written comments and requests
to speak at the hearing to Mr. George
Rieger at the address listed below.

You may review copies of the
Maryland program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting the Appalachian Regional
Coordinating Center.

Mr. George Rieger, Chief, Pittsburgh
Field Division, Office of Surface Mining
Reclamation and Enforcement,
Appalachian Regional Coordinating
Center, 3 Parkway Center, Pittsburgh,
PA 15220, Telephone: (412) 937—-2153.
E-mail: grieger@osmre.gov.

Mr. C. Edmon Larrimore, Program
Manager, Mining Program, 1800
Washington Boulevard, Baltimore,
Maryland 21230, Telephone: (410) 537—
3000, or 1-800-633—-6101.

FOR FURTHER INFORMATION CONTACT: Mr.
George Rieger, Telephone: (412) 937—
2153. Internet: grieger@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Maryland Program

II. Description of the Proposed Amendment
[I. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Maryland
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act’; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act * * *” See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
Maryland program on December 1,
1980. You can find background
information on the Maryland program,
including the Secretary’s findings, the
disposition of comments, and
conditions of approval in the December

a

1, 1980, Federal Register (45 FR 79431).

You can also find later actions
concerning Maryland’s program and
program amendments at 30 CFR 920.12,
920.15, and 920.16.

II. Description of the Proposed
Amendment

By letter dated January 7, 2004
(Administrative Record Number MD-
586—00), Maryland sent us an
amendment to its program under
SMCRA (30 U.S.C. 1201 et seq.).
Maryland sent the amendment to
include changes made at its own
initiative. The amendment consists of
Maryland House Bill 893, which was
enacted for the purpose of requiring the
Department of the Environment to
review an application for an open-pit
mining permit in a timely manner. The
bill revises the Annotated Code of
Maryland, and requires the Department
of the Environment to take action for
permit applications, permit revisions,
and revised applications within certain
time periods. The full text of the
program amendment is available to you
to read at the locations listed above
under ADDRESSES. Specifically,
Maryland proposes the following
amendments to the Annotated Code of
Maryland.

At section 15-505(d)(6), the words “‘in
a timely manner” are added to the end
of the provision as follows:

(6) The Department shall review all
aspects of the application, including
information pertaining to any other
permit required from the Department for
the proposed strip mining operation in
a timely manner.

Section 15-505(d)(7) is amended by
adding new (7)()(1), (7)((2), (7)D(2)(A)
(7)(M(2)(B), and (7)(III). As amended,
section 15-505(d)(7) provides as
follows:

(7)(I) Upon completion of the review
required by paragraph (6) of this
subsection, the Department shall grant,
require modification of, or deny the
application for a permit and notify the
applicant and any participant to a
public informational hearing, in writing,
of its decision:

1. Within 90 days after the date the
Department determines that an
application for a new permit or an
application for permit revision that
proposes significant alterations in the
permit is complete; or

2. Within 45 days after receiving:

A. A revised application for a new
permit; or

B. An application for a permit
revision that does not propose
significant alterations in the permit.

(II) The applicant for a permit shall
have the burden of establishing that the
application is in compliance with all of
the requirements of this subtitle and the
rules and regulations issued under this
subtitle.

(IT) The Department may provide for
one extension of the deadlines in
subparagraph (I) of this paragraph for up
to 30 days by notifying the applicant in
writing prior to the expiration of the
original deadlines.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Maryland program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We may not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
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administrative record, but comments
delivered to an address other than the
Appalachian Regional Coordinating
Center may not be logged in.

Electronic Comments

Please submit Internet comments as
an ASCII, Word file avoiding the use of
special characters and any form of
encryption. Please also include “Attn:
SATS NO. MD-053-FOR” and your
name and return address in your
Internet message. If you do not receive
a confirmation that we have received
your Internet message, contact the
Appalachian Regional Coordinating
Center at (412) 937—2153.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p-m. (local time), on March 26, 2004. If
you are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be
open to the public and, if possible, we
will post notices of meetings at the
locations listed under ADDRESSES. We
will make a written summary of each
meeting a part of the Administrative
Record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of

SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct