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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-108-2]
Unshu Oranges from Honshu Island,
Japan

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with two changes, an interim rule
that amended the regulations governing
the importation of citrus fruit to allow
Unshu oranges grown on Honshu
Island, Japan, to be imported without
fumigation if the distribution of the fruit
within the United States is limited to
States that are not commercial citrus-
producing States. We will continue to
require fumigation if the fruit is
distributed to commercial citrus-
producing States. This final rule amends
the regulations to include a reference to
the island of Shikoku, along with the
islands of Honshu and Kyushu, as an
island from which Unshu oranges may
be exported to the United States in
accordance with the requirements of the
regulations.

EFFECTIVE DATE: April 1, 2004.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeanne VanDersal, Import Specialist,
Phytosanitary Issues Management, PPQ,
APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1231; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:
Background

Citrus canker is a disease that affects
citrus and is caused by the infectious
bacterium Xanthomonas campestris pv.
citri (Hasse) Dye. The strain of citrus
canker that occurs in Japan infects the

twigs, leaves, and fruit of a wide
spectrum of citrus species.

In an interim rule effective and
published in the Federal Register on
March 3, 2003 (68 FR 9851-9854,
Docket No. 02—-108-1), we amended the
regulations governing the importation of
citrus fruit in 7 CFR 319.28 (referred to
below as the regulations) to allow
Unshu oranges grown on Honshu
Island, Japan, to be imported without
fumigation if the distribution of the fruit
within the United States was limited to
non-citrus-producing States.

Comments on the interim rule were
required to be received on or before May
2, 2003. We received one comment by
that date. It was from a Japanese
government official and is discussed
below.

The commenter asked if Unshu
oranges grown on the island of Shikoku
were eligible for entry under the same
conditions included in the interim rule
for Honshu-grown Unshu oranges.

Previously, the regulations provided
for the importation of Unshu oranges
from approved, canker-free growing
areas in Japan without specifying any
particular islands or geographic areas in
Japan. However, when we amended the
regulations to provide for the
importation of fumigated fruit into
citrus-producing States (see 67 FR
4873-4877, Docket No. 99-099-2,
published February 1, 2002), it was
necessary to name the islands from
which fruit could be exported, given the
differing conditions that apply based on
the origin and destination of the fruit. In
that February 2002 final rule, we named
only Honshu and Kyushu islands.
Although Shikoku Island contains
canker-free growing areas, there had
been no exports of Unshu oranges to the
United States from that island for
several years, so we did not include a
reference to Shikoku. This comment
called our attention to our oversight;
therefore, we are amending the
regulations in this final rule to allow
Unshu oranges grown in approved
growing areas on Shikoku Island, Japan,
to be imported without fumigation if the
distribution of the fruit within the
United States is limited to States that
are not commercial citrus-producing
States. As is the case with Unshu
oranges from Honshu Island, we will
require fumigation if the fruit is
distributed to commercial citrus-
producing States.

The commenter also asked when
Hawaii was added to the list of
commercial citrus-producing States,
noting that the addition was never
clearly explained. The commenter
requested specific documentation of the
rule in which Hawaii was added.

Hawaii was listed in both the
February 2002 final rule cited
previously and in the proposed rule that
preceded it, which was published in the
Federal Register on April 18, 2001 (66
FR 19892-19898, Docket No. 99—099-1).
Hawaii was added to the list of
commercial citrus-producing areas in
§301.75-5 of our domestic citrus canker
regulations in a final rule published in
the Federal Register on December 13,
1985 (50 FR 51228-51234, Docket No.
85-381).

The commenter requested that Japan
have the opportunity to discuss specific
details regarding box marking and the
marking of individual fruit when Japan
and the United States meet to prepare
the bilateral (operational) workplan? for
the export of Japanese Unshu oranges to
the United States.

With respect to box labeling
requirements, the regulations provide
some flexibility by requiring only that
the individual boxes in which the
oranges are shipped be stamped or
printed with a statement specifying the
States into which the Unshu oranges
may be imported, and from which they
are prohibited removal under a Federal
plant quarantine. The specific manner
in which the required box marking will
be accomplished will be covered in the
bilateral workplan. With respect to
individual fruit marking, the regulations
currently contain no provisions for the
marking of individual fruit. We
understand that Japan may wish to mark
individual fruit that has been fumigated,

1 A bilateral workplan is a written agreement
between the Animal and Plant Health Inspection
Service (APHIS) and a foreign plant protection
organization that clarifies the responsibilities of
each organization in enforcing APHIS regulations
that pertain to preclearance export programs. The
workplan also clarifies how specific aspects of the
program operate, and may include directives as to
how certain pest problems must be remedied. The
workplan goes into more detail regarding the day-
to-day operation of the program than do the
regulations and, because of their separation from
the regulations, workplans are flexible and can be
revised as needed within the framework established
by the regulations based on changing circumstances
in the exporting country. Failure of the exporting
country to abide by the conditions of the workplan
is grounds for suspension, and possibly
cancellation, of the export program.
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and is thus eligible for entry into
commercial citrus-producing States, to
distinguish such fruit from non-
fumigated Unshu oranges. We will
discuss this matter with Japan when we
meet to prepare the bilateral workplan.

Miscellaneous

In a final rule published in the
Federal Register on April 27, 2001 (see
66 FR 21049-21064), paragraph (a) of
§319.28 was divided into paragraphs
(a)(1) through (a)(3). Prior to that final
rule, those same provisions ran together
in a single, undivided paragraph (a). At
the end of what is now paragraph (a)(3)
are two sentences that read ““Seeds and
processed peel of fruits designated in
this section are excluded from this
prohibition. Such seeds, however, are
subject to the requirements of §§ 319.37
through 319.37-27.” Before we divided
paragraph (a), it was clear that the
exclusion for seeds and processed peel
applied to the entire paragraph.
However, now that those sentences are
located at the end of paragraph (a)(3), it
may appear that the exclusion applies
only to paragraph (a)(3). Therefore, for
the sake of clarity, we are removing
those two sentences from paragraph
(a)(3) and placing them in a new
paragraph (a)(4).

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule, with the changes discussed in this
document.

This final rule also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Order 12988, and the
Paperwork Reduction Act.

Further, this final rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

= Accordingly, the interim rule
amending 7 CFR part 319 that was
published at 68 FR 9851-9854 on March
3, 2003, is adopted as a final rule with
the following changes:

PART 319—FOREIGN QUARANTINE
NOTICES

» 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

m 2. Section 319.28 is amended as
follows:

= a. In paragraph (a)(3), by removing the
last two sentences of the paragraph.

= b. By adding a new paragraph (a)(4) to
read as set forth below.

» c. In paragraph (b)(5), first and third
sentences, and paragraphs (b)(7)(i) and
(b)(7)(ii), by adding the words “or
Shikoku Island” after the words
“Honshu Island.”

§319.28 Notice of quarantine.

(a] * % %

(4) Seeds and processed peel of fruits
designated in this section are excluded
from this prohibition. Such seeds,
however, are subject to the requirements
of §§319.37 through 319.37-27.

* * * * *

Done in Washington, DC, this 26th day of
February 2004.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—-4600 Filed 3—1-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Part 783

RIN 0560-AG83

Tree Assistance Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This rule provides for
implementation, subject to the
availability of funds, of the Tree
Assistance Program (TAP) authorized by
the Farm Security and Rural Investment
Act of 2002 (2002 Act). TAP provides
assistance to eligible orchardists to
replant trees, bushes and vines that
were grown for the production of an
annual crop and were lost due to a
natural disaster.

EFFECTIVE DATE: March 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Eloise Taylor, Production, Emergencies
and Compliance Division, Farm Service
Agency (FSA), United States
Department of Agriculture (USDA), Stop
0517, 1400 Independence Avenue SW.,
Washington, DC 20250-0517.
Telephone: (202) 720-9882; e-mail:
Eloise.Taylor@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Sections 10201-10205 of the 2002 Act
(7 U.S.C. 8201 et seq.) authorized, but
did not fund, a Tree Assistance Program
(TAP) to provide payments to eligible
tree, bush and vine owners who
incurred losses due to natural disasters.
The statute authorizes payments only
for eligible owners who actually replant
eligible trees, bushes and vines and who
produce annual crops from trees, bushes
or vines for commercial purposes.
Nursery tree stock and Christmas trees
are not covered under TAP because
annual crops are not produced from
nursery tree stock and Christmas trees.
Instead, nursery tree stock and
Christmas trees are the crops
themselves. The statute also limits
payments by specifying that qualifying
acres for a person may not exceed 500
in number for all payments under TAP.

Despite the lack of funding at the
time, FSA published a proposed TAP
rule on August 11, 2003 (68 FR 47499).
The Agency received one timely-filed
postcard containing one comment. The
respondent was of the opinion that it
would be easy for applicants to receive
TAP benefits based on fraudulent
claims.

TAP must be implemented as
authorized by Congress. The final rule
sets forth the requirements for, and
limitations on, receiving TAP benefits.
Only applicants with qualifying losses
on claims for which appropriations have
been made will be paid. The amount of
compensation will be based on actual
costs. The agency safeguards are
believed to be adequate.

Changes From the Proposed Rule

Several revisions were made for
greater clarity or effectiveness. The
provision in the proposed rule
indicating that, in lieu of payments in
cash, qualifying losses may be
compensated using seedlings sufficient
to reestablish a stand, has been
removed. FSA does not have seedlings
available to be distributed for such a
purpose.

Clarifying changes have been made
and greater flexibility has been added to
the pro-ration provisions of the rule. In
the event the total amount of claims as
submitted exceeds the available funds,
payments will be prorated. Such
payment reductions shall be applied
after the imposition of applicable per-
person payment limitation provisions.

A provision relating to a gross
revenue test has been removed in the
absence of a specific statutory provision
for it. TAP is authorized by Title X of
the 2002 Act, which does not have such
a limit, unlike other farm programs
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authorized by Title I of that act, which
does have such a limit.

Delaying this rule would serve no
purpose. Accordingly, this rule is
effective upon publication so that
eligible applications may be acted upon.

Executive Order 12866

This rule has been determined to be
not significant under Executive Order
12866 and has not been reviewed by the
Office of Management and Budget.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because the Farm
Service Agency (FSA) is not required by
5 U.S.C. 553 or any law to publish a
notice of proposed rule making for the
subject matter of this rule.

Environmental Evaluation

The environmental impacts of this
final rule have been considered
consistent with the provisions of the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA, 7 CFR parts
799, and 1940, subpart G. FSA
completed an environmental evaluation
and concluded the rule requires no
further environmental review. No
extraordinary circumstances or other
unforeseeable factors exist which would
require preparation of an environmental
assessment or environmental impact
statement. A copy of the environmental
evaluation is available for inspection
and review upon request.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
This rule preempts State laws to the
extent such laws are inconsistent with
it. Before judicial action may be brought
concerning provisions of this rule, all
administrative remedies must be
exhausted.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), requires
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments or the private
sector. The rule contains no Federal

mandates, as defined by title II of
UMRA. Thus, this rule is not subject to
the requirements of sections 202 and
205 of UMRA.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, FSA has
submitted a request to OMB for the
approval of the information collections
required for the Tree Assistance
Program and the application necessary
for the proper functioning of the
program.

Part 783 is updated accordingly, and
changes are made for clarity, structure
and readability.

List of Subjects in 7 CFR Part 783

Disaster assistance, Emergency
assistance, Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble, 7 CFR part 783 is added as
follows:

PART 783—TREE ASSISTANCE
PROGRAM

Sec.

783.1
783.2
783.3
783.4
783.5
783.6
783.7
783.8
783.9

Authority: 7 U.S.C. 8201 et seq.

Applicability.
Administration.
Definitions.

Eligibility.

Application.

Benefits.

Obligations of a participant.
Multiple benefits.
Miscellaneous.

§783.1 Applicability.

This part governs and provides the
requirements and authorities for
administration of the Tree Assistance
Program (TAP) of the Farm Service
Agency. This program shall operate only
to the extent funds are appropriated for
this program. Payments will be limited
to lost eligible trees, bushes or vines,
and all claims are subject to the
availability of funds.

§783.2 Administration.

(a) The program will be administered
under the general supervision and
direction of the Administrator, Farm
Service Agency (FSA), and the Deputy
Administrator for Farm Programs, FSA.
In the field, the regulations in this part
will be administered by the FSA State
and county committees.

(b) State and county committees, and
representatives and their employees, do
not have authority to modify or waive
any of the provisions of the regulations
of this part.

(c) The State committee shall take any
action required by the regulations of this
part that the county committee has not
taken. The State committee shall also:

(1) Correct, or require a county
committee to correct any action taken by
such county committee that is not in
accordance with the regulations of this
part; or

(2) Require a county committee to
withhold taking any action that is not in
accordance with this part.

(d) No provision or delegation to a
State or county committee shall
preclude the Deputy Administrator,
FSA, or a designee, from determining
any question arising under the program
or from reversing or modifying any
determination made by a State or county
committee.

(e) The Deputy Administrator may
authorize State and county committees
to waive or modify deadlines, except
statutory deadlines, and other non-
statutory requirements in cases where
lateness or failure to meet such other
requirements does not adversely affect
operation of the program.

(f) Data furnished by the applicants
will be used to determine eligibility for
program benefits. Although
participation in TAP is voluntary,
program benefits will not be provided
unless the participant furnishes all
requested data.

§783.3 Definitions.

(a) The definitions in part 718 of this
chapter apply to TAP except when they
conflict with paragraph (b) of this
section.

(b) The following definitions apply to
TAP:

Cutting means a vine, which was
planted in the ground for commercial
production of grapes, kiwi fruit, or
passion fruit or similar fruit as approved
by the Deputy Administrator.

County office means the FSA or
USDA Service Center that is responsible
for servicing the farm on which the
trees, bushes or vines are located.

Deputy Administrator means the
Deputy Administrator for Farm
Programs, FSA, or a designee.

Eligible bush means, a low, branching,
woody plant from which an annual fruit
or vegetable crop is produced for
commercial purposes, such as a
blueberry bush.

Eligible orchardist means an
individual, or legal entity, including an
Indian tribe as defined under the Indian
Self-Determination and Education
Assistance Act; an Indian organization
or entity chartered under the Indian
Reorganization Act; a tribal organization
as defined under the Indian Self-
Determination Education and
Assistance Act; or, an economic
enterprise as defined under the Indian
Financing Act of 1974, which owns a
tree, bush or vine as defined in this part.
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Eligible tree means, a tall, woody
plant having comparatively great height,
as determined by the Deputy
Administrator, and a single trunk from
which an annual crop is produced for
commercial purposes, such as maple
tree for syrup, papaya tree, or orchard
tree. Plantain and banana plants are also
included. Trees used for pulp or timber
are not considered eligible trees under
this part.

Eligible vine means a plant with a
flexible stem supported by climbing,
twining, or creeping along a surface and
from which an annual fruit or vegetable
crop is produced for commercial
purposes, such as grape, kiwi fruit, or
passion fruit.

Individual stand means an area of
trees, bushes or vines that are tended by
an owner as a single operation, whether
or not such trees, bushes or vines are
planted in the same field or similar
location. Trees, bushes or vines in the
same field or similar area may be
considered separate individual stands if
the county committee determines that
the trees, bushes or vines are susceptible
to losses at significantly differing levels.

Lost means with respect to the extent
of damage to a tree or other plant that
the damage is such that it would, as
determined by FSA, be more
economically beneficial to replace the
plant rather than to leave it in its
deteriorated, low producing state.

Natural disaster means plant disease,
insect infestation, drought, fire, freeze,
flood, earthquake, lightning, or other
natural occurrence of such magnitude or
severity so as to be considered
disastrous, as determined by FSA.

Normal mortality means the
percentage, as established by the State
Committee, of lost trees, bushes or vines
in the individual stand that normally
occurs in a 12-month period.

Program year means a calendar year
for which funding is available.

Seedling means a tree, bush or vine
which was planted in the ground for
commercial purposes.

§783.4 Eligibility.

(a) To be considered an eligible loss:

(1) Eligible trees, bushes or vines must
have been located and lost as a result of
natural disasters determined and
announced by FSA as set forth in the
TAP application.

(2) The individual stand must have
sustained a loss in excess of 15 percent
after adjustment for normal mortality;

(3) The loss could not have been
prevented through reasonable and
available measures; and

(4) The tree, bush or vine, in the
absence of a qualifying disaster, would
not normally have been rehabilitated or

replanted within the 12-month period
following the loss.

(b)(1) The damage must be visible and
obvious to the county committee except
that if the damage is no longer visible,
the county committee may accept other
evidence of the loss as it determines is
reasonable.

(2) The county committee may require
information from an expert in the case
of plant disease or insect infestation.

(c)(1) To be eligible for TAP benefits
the eligible orchardist must:

(i) Own the stand on which the claim
for benefits is based;

(ii) Have owned the stand at the time
the natural disaster occurred;

(iii) Have continuously owned the
stand until the TAP application is
submitted; and

(iv) Not exceed or be in violation of
any other limitations on payments.

(2) Federal, State, and local
governments and agencies and political
subdivisions thereof are not eligible for
benefits under this part.

(d)(1) A new owner of an orchard is
allowed to receive TAP benefits in an
amount not to exceed those approved
for the predecessor owner of the orchard
and not paid to the predecessor owner,
if the predecessor owner of the orchard
agrees to the succession in writing and
if the new owner:

(i) Acquires ownership of trees,
bushes or vines for which benefits have
been approved;

(ii) Agrees to complete all approved
practices which the original owner has
not completed; and

(iii) Otherwise meets and assumes full
responsibility for all provisions of this
part, including refund of payments
made to the previous owner, if
applicable.

(2) In the case of death, incompetence
or disappearance of an eligible
orchardist, successors may be eligible to
receive TAP payments as specified in
part 707 of this chapter.

§783.5 Application.

(a) A complete application for TAP
benefits and related supporting
documentation must be submitted to the
county office prior to the deadline FSA
announces.

(b) A complete application includes
all of the following:

(1) A form provided by FSA;

(2) A written estimate of the number
of trees, bushes or vines lost or damaged
which is prepared by the owner or
someone who is a qualified expert, as
determined by the county committee;

(3) The number of acres on which the
loss was suffered; and

(4) Sufficient evidence of the loss to
allow the county committee to calculate
whether an eligible loss occurred.

(c) Before requests will be approved,
the county committee:

(1) Must make recommendations and
an eligibility determination based on a
complete application on those requests
that it wants to refer to a higher
approval official.

(2) Must verify actual qualifying
losses and the number of acres involved
by on-site visual inspection of the land
and trees, bushes or vines.

(3) May request additional
information and may consider all
relevant information in making its
determination, including its members
own knowledge about the applicant’s
normal operations.

§783.6 Benefits.

(a) Subject to the availability of TAP
funds, an approved eligible orchardist
shall be reimbursed in an amount not to
exceed 75 percent of the eligible costs
for the qualifying loss (that loss over
and above the calculated 15%
mortality). The payment shall be the
lesser of the 75% of actual costs for the
replanting or the amount calculated
using rates established by the State
committee (not to exceed the maximum
amount the Deputy Administrator
establishes). The costs permitted shall
only be approved for:

(1) Seedlings or cuttings, for tree,
bush or vine replanting;

(2) Site preparation and debris
handling within normal cultural
practices for the type of individual
stand being re-established and necessary
to ensure successful plant survival;

(3) Chemicals and nutrients necessary
for successful establishment;

(4) Labor to plant seedlings or cuttings
as determined reasonable by the county
committee; and

(5) Labor used to transplant existing
seedlings established through natural
regeneration into a productive tree
stand.

(b) Costs for fencing, irrigation,
irrigation equipment, protection of
seedlings from wildlife, general
improvements, re-establishing
structures, windscreens and other costs
as determined by the Deputy
Administrator are not eligible for
reimbursement benefits.

(c) When lost stands are replanted, the
types planted may be different than
those originally planted if the new types
have the same general end use, as the
county committee determines and
approves. Payments will be based on the
lesser of rates established to plant the
types actually lost or the cost to
establish the alternative used. If the
species of plantings, seedlings or
cuttings differs significantly from the
species lost then, except as the county



Federal Register/Vol. 69, No. 41/Tuesday, March 2, 2004/Rules and Regulations

9747

committee determines, the costs may
not be reimbursed.

(d) Eligible orchardists may elect not
to replant the entire eligible stand. If so,
the county committee shall calculate
payment based on the number of
qualifying trees, bushes or vines
actually replanted.

(e) The cumulative total quantity of
acres planted to trees, bushes or vines
for which a person may receive
assistance at any time under this part
shall not exceed 500 acres.

(f) The cumulative amount of TAP
benefits which any person, as defined in
accordance with part 1400 of this title,
may receive under this part shall not
exceed $75,000.

(g) In the event the total amount of
claims submitted under this part during
a sign-up period exceeds the applicable
funds available for such period, such
payments shall be reduced by a uniform
national percentage or by such other
method deemed appropriate by the
Deputy Administrator. Such payment
reductions shall be applied after the
imposition of applicable payment
limitation provisions.

§783.7 Obligations of a participant.

(a) Eligible orchardists must execute
all required documents and complete
the TAP funded practice within 12
months of application approval.

(b) If a person was erroneously
determined to be eligible or becomes
ineligible for all or part of a TAP benefit,
the person and successor shall refund
any payment paid under this part
together with interest from the date of
disbursement at a rate in accordance
with part 1403 of this title.

(c) Participants must allow
representatives of FSA to visit the site
for the purposes of certifying
compliance with TAP requirements.

§783.8 Multiple bengfits.

Persons may not receive or retain
payments for production losses from
trees, vines and bushes under this part
if they have been compensated under
another program for the same loss.
However, this restriction does not apply
to emergency Federal loans or payments
resulting from purchase of the
additional coverage insurance, as
defined in 7 CFR 400.651. However, in
no case shall the total amount received
from all sources exceed the amount of
the owner’s actual loss, unless the
Deputy Administrator shall approve an
exemption in writing.

§783.9 Miscellaneous.

(a) Any payment or portion thereof
due any person under this part shall be
allowed without regard to questions of

title under State law, and without regard
to any claim or lien in favor of any
person except agencies of the U.S.
Government.

(b) Persons shall be ineligible to
receive or retain assistance under this
program if they have:

(1) Adopted any scheme or device
intended to defeat the purpose of this
program;

(2) Made any fraudulent
representation; or

(3) Misrepresented any fact affecting a
program determination.

(c) TAP benefits paid to a person as
a result of misrepresentation shall be
refunded to FSA with interest and costs
of collection. The party engaged in acts
prohibited by this part and the party
receiving payment and their successors
shall be jointly and severally liable for
any amount due. The remedies provided
to FSA in this part shall be in addition
to other civil, criminal, or
administrative remedies which may
apply.

(d) Program documents executed by
persons legally authorized to represent
estates or trusts will be accepted only if
such person furnishes evidence of the
authority to execute such documents.

(e) A minor who is an owner that has
met all other eligibility criteria shall be
eligible for TAP assistance if:

(1) The minor establishes that the
right of majority has been conferred on
the minor by court proceedings or by
statute; or

(2) A guardian has been appointed to
manage the minor’s property and the
applicable program documents are
executed by the guardian; or

(3) A bond is furnished under which
the surety guarantees any loss incurred
for which the minor would be liable had
the minor been an adult.

(f) The regulations regarding
reconsideration’s and appeals at part 11
of this title and part 780 of this chapter
apply to this part.

Signed in Washington DC on February 13,
2004.

Michael W. Yost,

Acting Administrator, Farm Service Agency.
[FR Doc. 04—4524 Filed 3—01-04; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 01-015-1]

Brucellosis in Cattle; State and Area
Classifications; Missouri

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
brucellosis regulations concerning the
interstate movement of cattle by
changing the classification of Missouri
from Class A to Class Free. We have
determined that Missouri meets the
standards for Class Free status. This
action relieves certain restrictions on
the interstate movement of cattle from
Missouri.

DATES: This interim rule was effective
February 26, 2004. We will consider all
comments that we receive on or before
May 3, 2004.

ADDRESSES: You may submit comments
by any of the following methods:

* Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 01-015-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 01-015-1.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 01-015-1" on the subject line.

» Agency Web Site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

» Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.
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Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Debra A. Donch, Senior Staff
Veterinarian, National Center for
Animal Health Programs, VS, APHIS,
4700 River Road Unit 43, Riverdale, MD
20737-1231; (301) 734-6954.
SUPPLEMENTARY INFORMATION:

Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella.

The brucellosis regulations, contained
in 9 CFR part 78 (referred to below as
the regulations), provide a system for
classifying States or portions of States
according to the rate of Brucella
infection present and the general
effectiveness of a brucellosis control and
eradication program. The classifications
are Class Free, Class A, Class B, and
Class C. States or areas that do not meet
the minimum standards for Class C are
required to be placed under Federal
quarantine.

The brucellosis Class Free
classification is based on a finding of no
known brucellosis in cattle for the 12
months preceding classification as Class
Free. The Class C classification is for
States or areas with the highest rate of
brucellosis. Class A and Class B fall
between these two extremes.
Restrictions on moving cattle interstate
become less stringent as a State
approaches or achieves Class Free
status.

The standards for the different
classifications of States or areas entail
(1) maintaining a cattle herd infection
rate not to exceed a stated level during
12 consecutive months; (2) tracing back
to the farm of origin and successfully
closing a stated percentage of all
brucellosis reactor cases found in the
course of Market Cattle Identification
(MCI) testing; (3) maintaining a
surveillance system that includes testing
of dairy herds, participation of all
recognized slaughtering establishments
in the MCI program, identification and
monitoring of herds at high risk of
infection (including herds adjacent to
infected herds and herds from which
infected animals have been sold or
received), and having an individual
herd plan in effect within a stated
number of days after the herd owner is
notified of the finding of brucellosis in
a herd he or she owns; and (4)

maintaining minimum procedural
standards for administering the
program.

Before the effective date of this
interim rule, Missouri was classified as
a Class A State.

To attain and maintain Class Free
status, a State or area must (1) remain
free from field strain Brucella abortus
infection for 12 consecutive months or
longer; (2) trace back at least 90 percent
of all brucellosis reactors found in the
course of MCI testing to the farm of
origin; (3) successfully close at least 95
percent of the MCI reactor cases traced
to the farm of origin during the
consecutive 12-month period
immediately prior to the most recent
anniversary of the date the State or area
was classified Class Free; and (4) have
a specified surveillance system, as
described above, including an approved
individual herd plan in effect within 15
days of locating the source herd or
recipient herd.

The last brucellosis-infected cattle
herd in Missouri was depopulated in
October 2002. Since then, no
brucellosis-affected herds have been
detected.

After reviewing the brucellosis
program records for Missouri, we have
concluded that this State meets the
standards for Class Free status.
Therefore, we are removing Missouri
from the list of Class A States in
§78.41(b) and adding it to the list of
Class Free States in § 78.41(a). This
action relieves certain restrictions on
moving cattle interstate from Missouri.

Immediate Action

Immediate action is warranted to
remove unnecessary restrictions on the
interstate movement of cattle from
Missouri. Under these circumstances,
the Administrator has determined that
prior notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this
action effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget

has waived its review under Executive
Order 12866.

Cattle moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Changing the brucellosis
status of Missouri from Class A to Class
Free will promote economic growth by
reducing certain testing and other
requirements governing the interstate
movement of cattle from this State.
Testing requirements for cattle moved
interstate for immediate slaughter or to
quarantined feedlots are not affected by
this change. Cattle from certified
brucellosis-free herds moving interstate
are not affected by this change.

The groups affected by this action will
be herd owners in Missouri, as well as
buyers and importers of cattle from this
State.

There are an estimated 61,500 cattle
operations in Missouri that may be
affected by this rule. About 99 percent
of these are owned by small entities.
Test-eligible cattle offered for sale
interstate from other than certified-free
herds must have a negative test under
present Class A status regulations, but
not under regulations concerning Class
Free status. If such testing were
distributed equally among all animals
affected by this rule, Class Free status
would save owners of cattle operations
approximately $3 to $4 per head.

Therefore, we believe that changing
the brucellosis status of Missouri will
not have a significant economic effect
on the small entities affected by this
interim rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are in conflict with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
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requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.
= Accordingly, we are amending 9 CFR
part 78 as follows:

PART 78—BRUCELLOSIS

= 1. The authority citation for part 78
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§78.41 [Amended]

= 2. Section 78.41 is amended as follows:
= a. In paragraph (a), by adding
“Missouri,” in alphabetical order.
= b. In paragraph (b), by removing the
word “Missouri,”.

Done in Washington, DG, this 26th day of
February 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—4599 Filed 3—1-04; 8:45 am|]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. 00-112-2]

Cattle From Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the animal
importation regulations to prohibit the
importation of Holstein cross steers and
Holstein cross spayed heifers from
Mexico. The regulations have prohibited
the importation of Holstein steers and
Holstein spayed heifers from Mexico
due to the high incidence of bovine
tuberculosis in that breed, but have not
placed any special restrictions on the
importation of Holstein cross steers and
Holstein cross spayed heifers from
Mexico. Given that the incidence of
bovine tuberculosis in Holstein cross
steers and Holstein cross spayed heifers
from Mexico is comparable to the
incidence of tuberculosis in Holstein
steers and Holstein spayed heifers, this
action is necessary to protect the health
of domestic livestock in the United
States.

EFFECTIVE DATE: April 1, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Roger Perkins, Senior Staff Veterinarian,
Animals Program, National Center for
Import and Export, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231; (301) 734—-8419.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 93
prohibit or restrict the importation of
certain animals, birds, and poultry into
the United States in order to prevent the
introduction of communicable diseases
of livestock and poultry. Subpart D of
part 93 (§§ 93.400 through 93.435,
referred to below as the regulations)
governs the importation of ruminants.
Section 93.427 of the regulations
contains restrictions on the importation
of ruminants from Mexico.

On June 3, 2003, we published in the
Federal Register (68 FR 33028-33030,
Docket No. 00—112-1) a proposal to
amend the regulations in § 93.427 to
prohibit importation of Holstein cross
steers and Holstein cross spayed heifers
from Mexico. Given that the incidence
of bovine tuberculosis in Holstein cross
steers and Holstein cross spayed heifers
from Mexico is comparable to that of
bovine tuberculosis in Holstein steers
and Holstein spayed heifers, which have
been prohibited entry from Mexico
since May 1994, we believed it was
necessary to prohibit the importation of
those Holstein cross animals in order to
eliminate a pathway for the introduction
of bovine tuberculosis into the United
States.

We solicited comments concerning
our proposal for 60 days ending August
4, 2003. We received three comments by
that date. They were from a State
agricultural agency, a foreign animal
health agency, and a domestic milk
producers organization. Two of the
commenters supported the proposal.

The remaining commenter expressed
concern that the identification criteria
adopted by inspectors on the United
States-Mexico border could create
disagreement, since it may prove
difficult to differentiate Holsteins or
Holstein crosses from other cattle that
simply resemble Holsteins or Holstein
Crosses.

Personnel at U.S. ports, both
veterinarians and non-veterinarian
inspectors, are thoroughly trained and
experienced in identifying all types of
breeds and breed crosses. We do not,
therefore, believe it is necessary to make
any changes in this final rule in
response to that comment.

Therefore, for the reasons given in the
proposed rule and in this document, we

are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are amending the animal
importation regulations to prohibit the
importation of Holstein cross steers and
Holstein cross spayed heifers from
Mexico. The regulations have prohibited
the importation of Holstein steers and
Holstein spayed heifers from Mexico
due to the high incidence of
tuberculosis in that breed, but have not
placed any special restrictions on the
importation of Holstein cross steers and
Holstein cross spayed heifers from
Mexico. Given that the incidence of
tuberculosis in Holstein cross steers and
Holstein cross spayed heifers from
Mexico is comparable to the incidence
of tuberculosis in Holstein steers and
Holstein spayed heifers, this action is
necessary to protect the health of
domestic livestock in the United States.

Given the size of U.S. livestock
inventories and the volume of animal
and animal product sales, consequences
of a large tuberculosis outbreak in the
United States could be catastrophic.
Cattle in U.S. herds in 2000 were valued
at $67 billion, with 1999 cash receipts
of $36.5 billion from the sale of cattle,
calves, beef, and veal. Cash receipts
from the sale of milk and cream in 1999
reached $23.2 billion. The value of fresh
beef and veal exports by the United
States totaled $2.7 billion in 1999 and
$3 billion in 2000. A widespread bovine
tuberculosis outbreak in the United
States could potentially cause
significant production and trade losses.

The value of cattle imported from
Mexico in 1998 through 2001
represented less than 1 percent of the
value of the total U.S. domestic cattle
supply. Further, the volume of U.S.
imports of live cattle from Mexico has
generally increased since 1997. Imports
of Holstein cross-bred steers and spayed
heifers have generally increased during
the same period.

Effect on Small Entities

Under the Regulatory Flexibility Act,
agencies are required to analyze the
economic effects of their regulations on
small businesses and to use flexibility to
provide regulatory relief when
regulations create economic disparities
between different-sized entities.
According to the Small Business
Administration’s (SBA’s) Office of
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Advocacy, regulations create economic
disparities based on size when they
have a significant economic impact on
a substantial number of small entities.

U.S. livestock importers, breeders,
and producers would be entities that are
directly affected by this rule. There are
no specific data available on numbers of
cattle importers; however, there are
approximately 2,000 wholesale
livestock traders (North American
Industry Classification System [NAICS]
code 422520), many of whom may also
be cattle importers. It is likely that the
majority of these firms are small entities
according to the SBA’s criterion of 100
or fewer employees. There are
approximately 1 million livestock
producers and breeders (NAICS code
112111) in the United States,
approximately 99 percent of which are
small entities according to SBA’s
criterion of annual receipts of $750,000
or less.

However, given that (1) imported
Mexican cattle account for less than 1
percent of the value of the U.S. cattle
supply, and (2) the volume of Holstein
cross steers and Holstein cross spayed
heifers imported from Mexico is
believed to represent a small fraction of
total cattle imports from Mexico, we
expect that the economic effects on the
U.S. livestock industry of the
prohibition will be negligible. The
prohibition also will not have a
significant effect on U.S. cattle
importers, breeders, or producers
because such persons may easily
substitute other breeds of cattle for
Mexican Holstein cross steers and
spayed heifers.

This prohibition on the importation of
Holstein cross steers and Holstein cross
spayed heifers will benefit the U.S.
livestock industry and U.S. consumers
by helping to prevent the introduction
of bovine tuberculosis into the United
States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

» Accordingly, we are amending 9 CFR
part 93 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

» 1. The authority citation for part 93
continues to read as follows:
Authority: 7 U.S.C. 1622 and 8301-8317;

21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2.In §93.427, paragraph (c)(4) is
revised to read as follows:

893.427 Cattle from Mexico.

* * * * *

(C] * % %

(4) The importation of Holstein steers,
Holstein spayed heifers, Holstein cross
steers, and Holstein cross spayed heifers

from Mexico is prohibited.
* * * * *

Done in Washington, DC, this 26th day of
February 2004.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-4598 Filed 3—1-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-CE-22-AD; Amendment
39-13504; AD 2003-22-07 R1]

RIN 2120-AA64
Airworthiness Directives; Mitsubishi

Heavy Industries, Ltd., MU-2B Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is revising
Airworthiness Directive (AD) 2003—22—

07, which applies to all Mitsubishi
Heavy Industries, Ltd. (Mitsubishi) MU—
2B series airplanes. AD 2003-22-07
requires incorporating information into
the Limitations Section of the Airplane
Flight Manual (AFM) that requires pilot
training before flight into known or
forecast icing conditions after a certain
date. AD 2003-22-07 resulted from the
development of a new training video
that includes information that is critical
to safety of the MU-2B series airplanes.
This AD revision is the result of the
FAA incorrectly stating in the actions
required by AD 2003-22-07 that on or
before June 15, 2004 (the effective date
of AD 2003-22-07), no person may
serve as pilot-in-command (PIC) of a
MU-2B series airplane in a flight into
known or forecast icing conditions,
unless the PIC has received the required
training. Consequently, this AD will
correct the actions required in AD 2003—
22-07 to require those actions on or
after June 15, 2004. We are issuing this
AD to ensure that the Icing Awareness
Training (IAT) requirement continues
after June 15, 2004, in order to decrease
the chance of icing-related incidents or
accidents of the MU-2B series airplanes
due to pilot error.

DATES: This AD becomes effective on
April 16, 2004.

ADDRESSES: You may view the AD
docket at FAA, Central Region, Office of
the Regional Counsel, Attention: Rules
Docket No. 2003—-CE-22-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106. Office hours are 8 a.m.
to 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Contact one of the following for
questions or more information related to
this subject:

—For General Icing Related Questions:
Mr. Paul Pellicano, Aerospace
Engineer (Icing Specialist), Atlanta
Aircraft Certification Office, FAA,
One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia
30349; telephone: (770) 703—-6064;
facsimile: (770) 703—6097;

—For Questions Relating to Airplanes
on Type Certificate Data Sheet (TCDS)
AZ2PC: Mr. Carl Fountain, Aerospace
Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960
Paramount Boulevard, Lakewood,
California 90712; telephone: (562)
627-5222; facsimile: (562) 627-5228;
or

—For Questions Relating to Airplanes
on TCDS A10SW: Mr. Werner Koch,
Aerospace Engineer, FAA, Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—
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0150; telephone: (817) 222-5133;
facsimile: (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Discussion

Has FAA taken any action to this
point? Analysis that the training level of
the pilots-in-command (PIC) of the MU-
2B series airplanes made it difficult for
them to recognize adverse operating
conditions and operate safely while
flying in icing conditions caused FAA to
issue AD 97-20-14, Amendment 39—
10150, and AD 2003-22-07,
Amendment 39-13355.

AD 97-20-14 required incorporating
information into the Limitations Section
of the Airplane Flight Manual (AFM)
that requires pilot training before further
flight into known or forecast icing
conditions after a certain date.

AD 2003-22-07 also requires
incorporating information into the
Limitations Section of the Airplane
Flight Manual (AFM) that requires pilot
training before further flight into known
or forecast icing conditions after a
certain date based on a new training
video developed by Mitsubishi.

What has happened since AD 2003-
22-07 to initiate this action? We
incorrectly stated in the AFM Limitation
that on or before June 15, 2004 (the
effective date of AD 2003-22-07), no
person may serve as pilot-in-command
(PIC) of a MU-2B series airplane in a
flight into known or forecast icing
conditions, unless the PIC has received
the required training.

Stating on or before June 15, 2004,
means that after June 15, 2004, there is
no longer a requirement to get the IAT
training. This was not the intent of the
FAA or Mitsubishi.

The correct statement in the AFM
Limitation should be that on or after
June 15, 2004, no person may serve as
pilot-in-command (PIC) of a MU-2B
series airplane in a flight into known or
forecast icing conditions, unless the PIC
has received the required training.

What is the potential impact if FAA
took no action? If the language in the
AFM Limitation Section is not
corrected, no one would be required to
have the mandatory pilot IAT training
after June 15, 2004. Lack of mandatory
pilot IAT training could result in an
increased chance of icing-related
incidents or accidents of the MU-2B
series airplanes due to pilot error.

FAA’s Determination and Requirements
of the AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on other
products of this same type design.

Since the unsafe condition described
previously is likely to exist or develop
in Mitsubishi MU-2B series airplanes
when the PIC is not proficient in the
operating conditions of these airplanes,
we are issuing this AD to decrease the
chance of icing-related incidents or
accidents of the MU-2B series airplanes
due to pilot error.

What does this AD require? This AD
requires you to incorporate information
into the Limitations Section of the
Airplane Flight Manual (AFM) that
requires pilot training before further
flight into known or forecast icing
conditions after a certain date. That
AFM limitation consists of the
following:

On or after June 15, 2004, no person may
serve as pilot-in-command (PIC) of a
Mitsubishi MU-2B series airplane in a flight
into known or forecast icing conditions,
unless the PIC has received the following
training since the beginning of the 24th
calendar month before the scheduled flight:
FAA-approved Mitsubishi Icing Awareness
Training (IAT) video YET-01295. One
exception is that if training mandated by AD
97-20-14 has been received in the 24 months
before June 15, 2004, then the new training
must be done no later than 24 months after
the date of the AD 97-20-14 training. This
two-hour training has been available since
July 2, 2002, and is provided by Mitsubishi
Heavy Industries at no cost, as part of the
Mitsubishi Systems Review (MSR) program.
To sign up for the planned training schedules
or to arrange training at a more convenient
time and location, contact Turbine Aircraft
Services at (972) 934-5480. Training is also
available at the Sim Com and Reese Howell
Enterprises training facilities and some local
Flight Standards District Offices (FSDOs).
Pilot logbook endorsements are available
after completing this training from: Sim Com,
Reese Howell Enterprises, Turbine Aircraft
Services (TAS), an FAA Aviation Safety
Inspector, or other FAA authorized
personnel. Please note that all operators of
the affected airplanes must initiate action to
notify and ensure that flight crewmembers
are aware of this requirement.

Changes to 14 CFR Part 39—Affect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, we
published a new version of 14 CFR part
39 (67 FR 47997, July 22, 2002), which
governs FAA’s AD system. This
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Compliance Time of This AD

What will be the compliance time of
this AD? The compliance time of this

AFM incorporation is “within the next
10 days after the effective date of this
AD.” The actual viewing of the training
video will be incorporated into the
current schedule of the video required
by AD 97-20—14.

Why is the compliance time presented
in calendar time instead of hours time-
in-service (TIS)? The unsafe condition
described in this AD is not a direct
result of airplane design or operation,
but is attributed to the expertise and
knowledge of the PIC. For this reason,
FAA has determined that a compliance
time based upon calendar time will be
used instead of a certain number of
hours TIS.

Comments Invited

Will I have the opportunity to
comment before you issue the rule? This
AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-CE-22—-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this AD, we will summarize the
contact and place the summary in the
docket. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—-CE-22—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

= Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by removing
Airworthiness Directive (AD) 2003—22—
07, Amendment 39-13355 (68 FR 61613,
October 29, 2003), and by adding a new
AD to read as follows:

2003-22-07 R1 Mitsubishi Heavy
Industries, Ltd.: Amendment 39-13504;
Docket No. 2003—CE-22—AD; Revises AD
2003-22-07, Amendment 39-13355.

When Does This AD Become Effective?

(a) This AD becomes effective on April 16,
2004.
What Other ADs Are Affected by This
Action?

(b) This AD revises AD 2003—-22—07,
Amendment 39-13355.
What Airplanes Are Affected by This AD?

(c) This AD affects Models MU-2B, MU—
2B-10, MU-2B-15, MU-2B-20, MU-2B-25,
MU-2B-26, MU-2B-26A, MU-2B-30, MU-—
2B-35, MU-2B-36, MU-2B-36A, MU-2B—

40, and MU-2B-60 airplanes, all serial
numbers, that are certificated in any category.

Note: This AD also applies to owners and
operators who are operating an MU-2B that
is under the Alternative Method of
Compliance (AMOC) to Item (d)(2) of AD
2000-09-15 R1, for non-air carrier pilots, that
requires annual viewing of the Icing
Awareness Video YET-01295. This AMOC
stated that Mitsubishi Heavy Industries
America (MHIA) produced icing training
video referenceYET-97336A may optionally
be used as an alternative to the YET 01295
until November 24, 2004, provided it is a
valid method of compliance to AD 97-20-14.
As of June 15, 2004, YET-97336A will now
no longer be a valid method of compliance
for this AMOC.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of Mitsubishi
developing a new training video that
includes information that is critical to safety
of the MU-2B series airplanes. The actions
specified in this AD are intended to decrease
the chance of icing-related incidents or
accidents of the MU-2B series airplanes due
to pilot error.

What Must I Do To Address This Problem?

(e) To address this problem, you must
accomplish the following:

Actions

Compliance

Procedures

Incorporate information into the Limitations Sec-
tion of the Airplane Flight Manual (AFM) that
requires pilot training before further flight into
known or forecast icing conditions after a cer-
tain date. This AFM limitation consists of the
following: “On or after June 15, 2004, no per-
son may serve as pilot-in-command (PIC) of
a Mitsubishi MU-2B series airplane in a flight
into known or forecast icing conditions, un-
less the PIC has received the following train-
ing since the beginning of the 24th calendar
month before the scheduled flight: FAA-ap-
proved Mitsubishi Icing Awareness Training
(IAT) video YET-01295. One exception is
that if training mandated by AD 97-20-14
has been received in the 24 months before
June 15, 2004, then the new training must be
done no later than 24 months after the date
of the AD 97-20-14 training. This two-hour
training has been available since July 2,
2002, and is provided by Mitsubishi Heavy
Industries at no cost. To sign up for the
planned training schedules or to arrange
training at a more convenient time and loca-
tion, contact Turbine Aircraft Services at
(972) 934-5480. Training is also available at
Sim Com and Reese Howell Enterprises
training facilities and some local Flight Stand-
ards District Offices (FSDOs). Pilot logbook
endorsements are available after completing
this training from: Sim Com, Reese Howell
Enterprises, Turbine Aircraft Services (TAS),
an FAA Aviation Safety Inspector, or other
FAA authorized personnel. Please note that
all operators of the affected airplanes must
initiate action to notify and ensure that flight
crewmembers are aware of this require-
ment.”.

Do the AFM incorporation within the next 10
days after April 16, 2004 (the effective date
of this AD).

The owner/operator holding at least a private
pilot certificate as authorized by section
43.7 of the Federal Aviation Regulations
(14 CFR 43.7) may accomplish the AFM in-
corporation requirement of this AD. Make
an entry into the aircraft records showing
compliance with this portion of the AD in
accordance with §43.9 of the Federal Avia-
tion Regulations (14 CFR 43.9). Inserting a
copy of this AD into the Limitations Section
of the AFM accomplishes this portion of the
AD.
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What About Alternative Methods of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4110; facsimile: (816) 329—-4090.

(1) For information on any already
approved alternative methods of compliance,
contact Mr. Paul Pellicano, Aerospace
Engineer (Icing Specialist), Atlanta Aircraft
Certification Office, FAA, One Crown Center,
1895 Phoenix Boulevard, Suite 450, Atlanta,
Georgia 30349; telephone: (770) 703—-6064;
facsimile: (770) 703—6097.

(2) Alternative methods of compliance
approved in accordance with AD 2003-22—
07, which is revised by this AD, are approved
as alternative methods of compliance with
this AD.

Issued in Kansas Gity, Missouri, on
February 24, 2004.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—4512 Filed 3—1-04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Levamisole Powder for Oral Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Schering-Plough Animal Health Corp.
The supplemental NADA revises the
description of various internal parasites
in labeling for levamisole powder, used
to make a drench solution for oral
administration to cattle and sheep.

DATES: This rule is effective March 2,
2004.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-130), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578, e-mail: jmessenh@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Schering-
Plough Animal Health Corp., 1095

Morris Ave., Union, NJ 07083, filed a
supplement to NADA 112-051 for
LEVASOLE (levamisole) Soluble Drench
Powder revising the description of
various internal parasites in labeling for
levamisole powder, used to make a
drench solution for oral administration
to cattle and sheep. The supplemental
NADA is approved as of December 23,
2003, and the regulations are revised in
21 CFR 520.1242a to reflect the approval
and a current format. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA—-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
= 2. Section 520.1242a is revised to read
as follows:

§520.1242a Levamisole powder for oral
solution.

(a) Specifications. Each package of
powder contains 9.075, 11.7, 18.15,
46.8, or 544.5 grams (g) levamisole
hydrochloride.

(b) Sponsors. See sponsors in
§510.600(c) for use as follows:

(1) No. 000061 for use of 46.8- and
544.5-g packages as in paragraph

(e)(1)(1), (e)(1)(ii)(B), and (e)(1)(iii) of
this section; for 11.7-, 46.8-, and 544.5-
g packages as in paragraph (e)(2)(i),
(e)(2)(ii)(B), and (e)(2)(iii) of this section;
and for an 18.15-g package as in
paragraph (e)(3) of this section.

(2) No. 053501 for use of a 46.8-g
package as in paragraph (e)(1)(i),
(e)(1)(ii)(a), and (e)(1)(iii) of this section;
for 11.7- and 46.8-g packages as in
paragraph (e)(2)(i), (e)(2)(ii)(A), and
(e)(2)(iii) of this section; and for 9.075-
and 18.15-g packages as in paragraph
(e)(3) of this section.

(3) No. 057561 for use of 46.8- and
544.5-g packages as in paragraphs
(e)(1)(1), (e)(1)(ii)(A), and (e)(1)(iii) and
(e)(2)(), (e)(2)(ii)(A), and (e)(2)(iii) of
this section.

(4) No. 059130 for use of an 18.15-g
package as in paragraph (e)(3) of this
section.

(c) Related tolerances. See § 556.350
of this chapter.

(d) Special considerations. See
§500.25 of this chapter.

(e) Conditions of use. It is used as an
anthelmintic as follows:

(1)Cattle—(i) Amount. 8 milligrams
per kilogram (mg/kg) body weight as a

rench.

(ii) Indications for use—(A) Effective
against the following nematode
infections: Stomach worms
(Haemonchus, Trichostrongylus,
Ostertagia); intestinal worms
(Trichostrongylus, Cooperia,
Nematodirus, Bunostomum,
Oesophagostomum); and lungworms
(Dictyocaulus).

(B) Effective against the following
adult nematode infections: Stomach
worms (Haemonchus placei, Ostertagia
ostertagi, Trichostrongylus axei);
intestinal worms (T longispicularis,
Cooperia oncophora, C. punctata,
Nematodirus spathiger, Bunostomum
phlebotomum, Oesophagostomum
radiatum); and lungworms
(Dictyocaulus viviparus).

(ii1) Limitations. Do not slaughter for
food within 48 hours of treatment. Not
for use in dairy animals of breeding age.
Conditions of constant helminth
exposure may require retreatment 2 to 4
weeks after the first treatment. Consult
your veterinarian before using in
severely debilitated animals.

(2) Sheep—(i) Amount. 8 mg/kg body
weight as a drench.

(ii) Indications for use—(A) Effective
against the following nematode
infections: Stomach worms
(Haemonchus, Trichostrongylus,
Ostertagia); intestinal worms
(Trichostrongylus, Cooperia,
Nematodirus, Bunostomum,
Oesophagostomum, Chabertia); and
lungworms (Dictyocaulus).
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(B) Effective against the following
adult nematode infections: Stomach
worms (Haemonchus contortus,
Trichostrongylus axei, Teladorsagia
circumcincta); intestinal worms
(Trichostrongylus colubriformis,
Cooperia curticei, Nematodirus
spathiger, Bunostomum
trigonocephalum, Oesophagostomum
columbianum, Chabertia ovina), and
lungworms (Dictyocaulus filaria).

(iii) Limitations. Do not slaughter for
food within 72 hours of treatment.
Conditions of constant helminth
exposure may require retreatment 2 to 4
weeks after the first treatment. Consult
veterinarian before using in severely
debilitated animals.

(3) Swine—(i) Amount. 8 mg/kg body
weight in drinking water.

(ii) Indications for use. Effective
against the following nematode
infections: Large roundworms (Ascaris
suum), nodular worms
(Oesophagostomum spp.), intestinal
thread worms (Strongyloides ransomi)
and lungworms (Metastrongylus spp.).

(iii) Limitations. Do not administer
within 72 hours of slaughter for food.
Pigs maintained under conditions of
constant exposure to worms may require
retreatment within 4 to 5 weeks after the
first treatment. Consult your
veterinarian before administering to sick
swine.

Dated: February 12, 2004.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04—4518 Filed 3—1-04; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-7629-2]

RIN 2060-AG12

Protection of Stratospheric Ozone

AGENCY: Environmental Protection
Agency.
ACTION: Notice of denial of petition.

SUMMARY: This action notifies the public
that the Agency received a petition
pursuant to section 612(d) of the Clean
Air Act, under the Significant New
Alternatives Policy (SNAP) Program,
and that EPA is denying the petition.
SNAP implements section 612 of the
Clean Air Act Amendments of 1990,
which requires EPA to evaluate
substitutes for ozone-depleting
substances (ODSs) and to regulate the
use of substitutes where other
alternatives exist that reduce overall risk
to human health and the environment.
Through these evaluations, EPA
generates lists of acceptable and
unacceptable substitutes for each of the
major industrial use sectors that use
ODSs, including the refrigeration and
air-conditioning sector. OZ Technology,
Inc. submitted HC-12a, previously
referenced as Hydrocarbon Blend B, as
a CFG-12 substitute in a variety of end-
uses on July 19, 1994. In a June 13, 1995
final SNAP rulemaking (60 FR 31092),
EPA found the use of HC—-12a
unacceptable as a substitute for CFC-12
in all end-uses other than industrial
process refrigeration. This
determination was based on a lack of
adequate data demonstrating that HC—
12a could be used safely in these end-
uses; the most recent petition from OZ
does not provide any additional
information to address this issue. In
addition, numerous other acceptable

alternatives to ODSs exist in these end-
uses.

EFFECTIVE DATE: March 2, 2004.

ADDRESSES: Information relevant to this
notice is contained in Air Docket A—91—
42, 1301 Constitution Avenue, NW.,
U.S. Environmental Protection Agency,
Mail Code 6102T; Washington, DC
20460. The docket reading room is
located at the address above in room
B102 in the basement. Reading room
telephone: (202) 566—1744, facsimile:
(202) 566—1749 Air docket staff
telephone: (202) 566—1742 and
facsimile: (202) 566—1741 You may
inspect the docket between 8:30 a.m.
and 4:30 p.m. weekdays. As provided in
40 CFR Part 2, a reasonable fee may be
charged for photocopying.

FOR FURTHER INFORMATION CONTACT.:
Dave Godwin by telephone at (202) 343—
9324, by facsimile at (202) 343-2316, by
e-mail at Godwin.Dave@epa.gov, or by
mail at U.S. Environmental Protection
Agency, Mail Code 6205], Washington,
DC 20460.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available from
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/snap/.

SUPPLEMENTARY INFORMATION: Since the
publication of this unacceptability
determination, OZ Technology, Inc.
(““OZ”) has petitioned EPA four times.
The following table provides
information about each of the previous
petitions and EPA’s denials.

Location
Item Date (within docket FR Notice

A-91-42)

(@ )74 = 11110 o e ARSI November 4, 1994 .......ccooveeiieiiiciiieee e VI-D-75 N/A

EPA Denial of Petition 1 .. July 25, 1995 ..o VI-C-7 60 FR 49407

OZ Petition 2 ......ccoeevvvveeennn. December 5, 1995 ......ccooviiiiiiiiieee s VI-D-135 N/A

EPA Denial of Petition 2 AUGUSE 30, 1996 .....ooiiiiiiiiiiieeiee e e VI-C-20 61 FR 51018

OZ Petition 3 ....ccocvveeviirene May 1, 1998 ....ooiiiieiie et VI-D-229 N/A

EPA Denial of Petition 3 November 13, 1998 ......ccccccvieiiiiiiiieee e VI-C-28 64 FR 3272

On July 8, 2003, OZ petitioned EPA
for the fourth time, once again
requesting that EPA remove HC-12a
from the unacceptable list and add it to
the acceptable list as an ODS substitute
in all refrigeration and air-conditioning
end-uses, except the industrial process

refrigeration end-use, where EPA has
already found the use of HC—12a as
acceptable. The petition is in Air Docket
A—-91-42, file number VI-D-306. On
January 14, 2004, EPA notified the
company that it has denied the petition
on the basis that the information

included in the petition did not
adequately address safety issues
regarding the use of HC—12a as a CFC—
12 substitute in the subject end-uses.
The denial and the accompanying
documentation are in Air Docket A-91—
42, file number VI-C-31. This Notice
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publicizes EPA’s denial of the fourth
petition.

Contact the Stratospheric Protection
Hotline at 1-800-296-1996, Monday-
Friday, between the hours of 10 a.m.
and 4 p.m. (Eastern Time) weekdays.
For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the SNAP final
rulemaking published in the Federal
Registeron March 18, 1994 (59 FR
13044). Federal Register notices can be
ordered from the Government Printing
Office Order Desk (202) 783—-3238; the
citation is the date of publication. This
Notice may also be obtained on the
World Wide Web at http://
www.epa.gov/docs/ozone/title6/snap/.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: February 20, 2004.

Michael O. Leavitt,

Administrator.

[FR Doc. 04—4627 Filed 3—1-04; 8:45 am|]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7827]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.

EFFECTIVE DATES: The effective date of
each community’s suspension is the

third date (“Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Mike Grimm, Mitigation Division, 500 C
Street, SW.; Room 412, Washington, DC
20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas

(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp.; p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.
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Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

= Accordingly, 44 CFR part 64 is §64.6 [Amended]

amended as follows: m 2. The tables published under the

authority of § 64.6 are amended as
follows:

PART 64—[AMENDED]

» 1. The authority citation for Part 64
continues to read as follows:

Date certain fed-
i ffective dat thorization/ llati f | C t effecti eraII assistancyls
. Communit Effective date authorization/cancellation o urrent effective | no longer avail-
State and location No. Y sale of flood insurance in community map date able irglJ special
flood hazard
areas
Region V
Ohio:
Fayette County, Unincorporated Areas 390164 | February 17, 1993, Emerg.; June 1, 1995, | Mar. 2, 2004 ..... Mar. 2, 2004.
Reg.; March 2, 2004, Susp.
Jeffersonville, Village of, Fayette Coun- 390165 | October 14, 1975, Emerg.; March 5, 1990, | ...... (o [0 IR Do.
ty. Reg.; March 2, 2004, Susp.
Washington Court House, City of, Fay- 390166 | March 12, 1975, Emerg.; August 15, 1978, | ...... do .o, Do.
ette County. Reg.; March 2, 2004, Susp.
Region 1lI
Pennsylvania:
Anthony Township of, Lycoming County 420971 | December 6, 1973, Emerg.; December 1, | Mar. 16, 2004 ... | Mar. 16, 2004.
1986, Reg.; March 16, 2004, Susp.
Armstrong, Township of, Lycoming 420635 | March 30, 1973, Emerg.; September 28, | ...... do e Do.
County. 1979, Reg.; March 16, 2004, Susp.
Bastress, Township of, Lycoming Coun- 422472 | February 3, 1980, Emerg.; September 24, | ...... do e, Do.
ty. 1984, Reg.; March 16, 2004, Susp.
Brady, Township of, Lycoming County 421169 | April 30, 1974, Emerg.; July 16, 1979, Reg.; | ...... do .. Do.
March 16, 2004, Susp.
Brown, Township of, Lycoming County 420636 | May 11, 1973, Emerg.; March 2, 1981, | ...... do e, Do.
Reg.; March 16, 2004, Susp.
Cascade, Township of, Lycoming Coun- 421837 | July 29, 1976, Emerg.; December 1, 1986, | ...... do i Do.
. Reg.; March 16, 2004, Susp.
Clinton, Township of, Lycoming County 420637 | April 10, 1973, Emerg.; September 28, | ...... (o [0 IR Do.
1979, Reg.; March 16, 2004, Susp.
Cogan House, Township of, Lycoming 421838 | February 5, 1981, Emerg.; June 1, 1987, | ...... (o [0 ISR Do.
County. Reg.; March 16, 2004, Susp.
Cummings, Township of, Lycoming 420638 | June 6, 1973, Emerg.; September 17, 1980, | ...... do e, Do.
County. Reg.; March 16, 2004, Susp.
Duboistown, Borough of, Lycoming 420639 | December 22, 1972, Emerg.; March 1, | ..... do .. Do.
County. 1977, Reg.; March 16, 2004, Susp.
Eldred, Township of, Lycoming County 421839 | June 20, 1974, Emerg.; September 17, | ...... do e, Do.
1980, Reg.; March 16, 2004, Susp.
Fairfield, Township of, Lycoming Coun- 420972 | September 25, 1973, Emerg.; June 1, 1981, | ...... do i Do.
. Reg.; March 16, 2004, Susp.
Franklin, Township of, Lycoming Coun- 420973 | January 28, 1974, Emerg.; June 1, 1987, | ...... do e, Do.
ty. Reg.; March 16, 2004, Susp.
Gamble, Township of, Lycoming County 420974 | August 1, 1973, Emerg.; September 30, | ...... (o [0 IR Do.
1980, Reg.; March 16, 2004, Susp.
Hepburn, Township of, Lycoming Coun- 420640 | June 19, 1973, Emerg.; February 17, 1982, | ...... do e, Do.
. Reg.; March 16, 2004, Susp.
Hughesville, Borough of, Lycoming 420641 | January 21, 1974, Emerg.; October 15, | ...... (o [0 ISR Do.
County. 1981, Reg.; March 16, 2004, Susp.
Jackson, Township of, Lycoming Coun- 422601 | January 19, 1989, Emerg.; January 1, | ... do e Do.
. 1991, Reg.; March 16, 2004, Susp.
Jersey Shore, Borough of, Lycoming 420642 | October 27, 1972, Emerg.; March 5, 1976, | ...... do .. Do.
County. Reg.; March 16, 2004, Susp.
Jordan, Township of, Lycoming County 422596 | January 27, 1976, Emerg.; December 1, | ...... (o [0 I Do.
1986, Reg.; March 16, 2004, Susp.
Lewis, Township of, Lycoming County .. 420643 | June 14, 1973, Emerg.; March 2, 1983, | ...... do .. Do.
Reg.; March 16, 2004, Susp.
Limestone, Township of, Lycoming 422588 | June 5, 1980, Emerg.; June 1, 1987, Reg.; | ...... do .o Do.
County. March 16, 2004, Susp.
Loyalsock, Township of, Lycoming 421040 | February 5, 1974, Emerg.; May 16, 1977, | ...... do e, Do.
County. Reg.; March 16, 2004, Susp.
Lycoming, Township of, Lycoming 420644 | May 4, 1973, Emerg.; September 17, 1980, | ...... do e, Do.
County. Reg.; March 16, 2004, Susp.
McHenry, Township of, Lycoming 420975 | September 7, 1973, Emerg.; August 15, | ...... do i Do.
County. 1980, Reg.; March 16, 2004, Susp.
Mclintyre, Township of, Lycoming Coun- 420645 | June 6, 1973, Emerg.; November 4, 1981, | ...... do .. Do.
ty. Reg.; March 16, 2004, Susp.
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Date certain fed-
eral assistance

: Communit Effective date authorization/cancellation of | Current effective | no longer avail-
State and location No. Y sale of flood insurance in community map date able ir€1J special
flood hazard
areas
McNett, Township of, Lycoming County 422597 | September 26, 1975, Emerg.; December | ...... do .. Do.
23, 1983, Reg.; March 16, 2004, Susp.
Mifflin, Township of, Lycoming County 422590 | September 15, 1975, Emerg.; April 17, | ..... do e Do.
1985, Reg.; March 16, 2004, Susp.
Mill Creek, Township of, Lycoming 421845 | October 14, 1975, Emerg.; March 2, 1979, | ...... do e Do.
County. Reg.; March 16, 2004, Susp.
Montgomery, Borough of, Lycoming 420646 | September 1, 1972, Emerg.; June 15, 1978, | ...... do e Do.
County. Reg.; March 16, 2004, Susp.
Montoursville, Borough of, Lycoming 420648 | February 9, 1973, Emerg.; August 15, | ...... do e, Do.
County. 1977, Reg.; March 16, 2004, Susp.
Moreland, Township of, Lycoming 421846 | June 15, 1976, Emerg.; March 2, 1981, | ...... do .ooceres Do.
County. Reg.; March 16, 2004, Susp.
Muncy Creek, Township of, Lycoming 420650 | August 23, 1974, Emerg.; September 30, | ...... do .o Do.
County. 1980, Reg.; March 16, 2004, Susp.
Muncy, Borough of, Lycoming County .. 420649 | June 30, 1972, Emerg.; February 16, 1977, | ...... do .oveeren Do.
Reg.; March 16, 2004, Susp.
Muncy, Township of, Lycoming County 421847 | May 9, 1980, Emerg.; August 19, 1987, | ...... do .o Do.
Reg.; March 16, 2004, Susp.
Nippenose, Township of, Lycoming 420651 | May 1, 1973, Emerg.; April 15, 1980, Reg.; | ...... do .o Do.
County. March 16, 2004, Susp.
Old Lycoming, Township of, Lycoming 420652 | January 19, 1973, Emerg.; April 15, 1977, | ...... do .o Do.
County. Reg.; March 16, 2004, Susp.
Penn, Township of, Lycoming County .. 421848 | March 7, 1977, Emerg.; August 15, 1990, | ...... do .o Do.
Reg.; March 16, 2004, Susp.
Piatt, Township of, Lycoming County ... 420653 | April 10, 1973, Emerg.; April 1, 1980, Reg.; | ...... do e Do.
March 16, 2004, Susp.
Picture Rocks, Borough of, Lycoming 420654 | March 21, 1975, Emerg.; September 5, | ...... do .o Do.
County. 1990, Reg.; March 16, 2004, Susp.
Pine, Township of, Lycoming County .... 420954 | October 4, 1973, Emerg.; September 17, | ...... do .o Do.
1980, Reg.; March 16, 2004, Susp.
Plunketts Creek, Township of, 420655 | March 2, 1973, Emerg.; August 2, 1982, | ...... do .o Do.
Lycoming County. Reg.; March 16, 2004, Susp.
Porter, Township of, Lycoming County 420656 | March 9, 1973, Emerg.; January 14, 1977, | ...... do .o Do.
Reg.; March 16, 2004, Susp.
Salladasburg, Borough of, Lycoming 420657 | September 12, 1975, Emerg.; January 5, | ...... do ..ooeeren Do.
County. 1979, Reg.; March 16, 2004, Susp.
Shrewsbury, Township of, Lycoming 421148 | April 9, 1974, Emerg.; December 15, 1990, | ...... do .o Do.
County. Reg.; March 16, 2004, Susp.
South  Williamsport, Borough  of, 420658 | January 7, 1974, Emerg.; April 15, 1977, | ...... do .ooeren Do.
Lycoming County. Reg.; March 16, 2004, Susp.
Susquehanna, Township of, Lycoming 420659 | April 19, 1973, Emerg.; September 28, | ...... do e, Do.
County. 1979, Reg; March 16, 2004 Susp.
Upper Fairfield, Township of, Lycoming 420660 | May 15, 1973, Emerg.; September 28, | ...... do e Do.
County. 1979, Reg; March 16, 2004 Susp.
Washington, Township of, Lycoming .... 422613 | September 15, 1975, Emerg.; December 1, | ...... do .. Do.
1986, Reg; March 16, 2004 Susp.
Watson, Township of, Lycoming County 420661 | May 4, 1973, Emerg.; October 15, 1980, | ...... do e, Do.
Reg; March 16, 2004 Susp.
Williamsport, City of, Lycoming County 420662 | November 24, 1972, Emerg.; December 1, | ...... do .o Do.
1977, Reg; March 16, 2004 Susp.
Wolf, Township of, Lycoming County .... 420663 | March 30, 1973, Emerg.; December 2, | ...... do e, Do.
1980, Reg; March 16, 2004 Susp.
Woodward, Township of, Lycoming 420664 | June 4, 1973, Emerg.; September 28, 1979, | ...... do e Do.
County. Reg.; March 16, 2004 Susp.
Region V
Ohio
Bexley, City of, Franklin County ............ 390168 | November 21, 1973; Emerg.; November 15, | ...... do e, Do.
1978, Reg; March 16, 2004 Susp.
Columbus, City of, Fairfield County, 390170 | May 21, 1971, Emerg.; July 5, 1983, Reg; | ...... do e Do.
Franklin County. March 16, 2004 Susp.
Dublin, City of, Delaware County, 390673 | June 21, 1974, Emerg.; June 4, 1980, Reg; | ...... do e Do.
Franklin County. March 16, 2004 Susp.
Franklin County, Unincorporated Areas 390167 | April 19, 1973, Emerg.; July 5, 1983, Reg; | ...... do e, Do.
March 16, 2004 Susp.
Grandview Heights, City of, Franklin 390172 | June 6, 1975, Emerg.; August 15, 1980, | ...... do .o Do.
County. Reg; March 16, 2004 Susp.
Grove City, City of, Franklin County ..... 390173 | October 15, 1974, Emerg.; May 1, 1984, | ...... do .. Do.
Reg; March 16, 2004 Susp.
Marble CIiff, Village of, Franklin County 390896 | August 2, 1995, Reg; March 16, 2004 Susp | ...... (o [0 R Do.
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Date certain fed-
eral assistance
; Community Effective date authorization/cancellation of | Current effective | no longer avail-
State and location No. sale of flood insurance in community map date able in special
flood hazard
areas
Obetz, Village of, Franklin County ........ 390176 | March 23, 1978, Emerg.; January 16, 1981, | ...... do .. Do.
Reg; March 16, 2004 Susp.
Upper Arlington, City of, Franklin Coun- 390178 | August 8, 1973, Emerg.; April 15, 1980 | ...... do .. Do.
ty. Reg; March 16, 2004 Susp.
*do=Ditto

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

[FR Doc. 04—4544 Filed 3—1-04; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 310
[Docket Number MARAD-2004-17185]
RIN 2133-AB57

Amended Service Obligation Reporting
Requirements for U.S. Merchant
Marine Academy and State Maritime
Academy Graduates

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Interim final rule with request
for comments.

SUMMARY: In this interim final rule, the
U.S. Maritime Administration (MARAD,
we, us, or our) will change the service
obligation reporting requirements for
United States Merchant Marine
Academy (USMMA) graduates and State
maritime academy graduates who
receive Student Incentive Payments
(SIP). Prior to this regulation, each
graduate was required to submit an
employment report form thirteen (13)
months following his or her graduation
and each succeeding twelve (12) months
for a total of five (5) consecutive years.

The amended obligation will require
each graduate to file a report on March
31 following graduation and six (6)
consecutive years thereafter. Each
graduate will file a total of seven (7)
reports in order to give information on
all six (6) years of service obligation.
This new reporting date will create a
standard reporting period for all
graduates and will coincide with the
U.S. Naval Reserve/Merchant Marine
Reserve (USNR/MMR) service reporting
date. This rulemaking will also provide
for the electronic submission of reports
as the primary means for submission to
MARAD.

DATES: This interim final rule is
effective March 2, 2004. However,
MARAD will consider comments
received not later than April 1, 2004.
ADDRESSES: Comments should refer to
the docket number that appears on the
top of this document. Written comments
may be submitted to the Docket Clerk,
U.S. DOT Dockets, Room PL—-401, 400
Seventh Street, SW., Washington, DC
20590. Comments may also be
submitted by electronic means via the
Internet at http://dmses.dot.gov/submit.
Note that all comments received will be
posted without change including any
personal information provided in the
comment. All comments received will
be available for examination at the
above address between 10 a.m. and 5
p-m. ET, Monday through Friday, except
Federal holidays. An electronic version
of this document is available on the
World Wide Web at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: Ms.
Brenda Reed-Perry, Office of Policy and
Plans, Maritime Administration, MAR—
410, Room 7123, 400 Seventh Street,
SW., Washington, DC 20590; telephone:
(202) 366—0845; FAX: (202) 366—7403
and e-mail:
maritime.graduate@marad.dot.gov.

SUPPLEMENTARY INFORMATION: The
USMMA and State maritime academies
require a midshipman/cadet who is a
U.S. citizen and who enters the
USMMA or a State maritime academy in
the SIP program after April 1, 1982, to
sign a service obligation contract which
obligates the midshipman/cadet to
certain post-graduate employment. Prior
to this interim final rule, a USMMA or
State maritime academy SIP graduate
was required to submit his or her
service obligation report thirteen (13)
months following his or her graduation
and each succeeding twelve (12) months
for a total of five (5) consecutive years
for USMMA graduates and for a total of
three (3) years for State maritime
academy SIP graduates.

However, MARAD is now establishing
the same service obligation reporting
date that the USNR/MMR requires. This
interim final rule will require each

graduate to file a report on March 31
following graduation and six (6)
consecutive years thereafter. Each
graduate will file a total of seven (7)
reports in order to give information on
all six (6) years of service obligation.
This new reporting date not only will
coincide with the USNR/MMR’s service
reporting date but also will create a
standard reporting period for all
graduates. This rulemaking will also
provide for the electronic submission of
reports as the primary means for
submission. Graduates must submit
annually the Maritime Administration
Service Obligation Compliance Report
and Merchant Marine Reserve, U.S.
Naval Reserve (USNR), Annual Report
(Form MA-930). Graduates may submit
their Service Obligation Reports
electronically via the Maritime Service
Compliance System at https://
mscs.marad.dot.gov.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures.
This interim final rule is not considered
a significant regulatory action under
section 3(f) of Executive Order 12886
and, therefore, was not reviewed by the
Office of Management and Budget. This
interim final rule is not likely to result
in an annual effect on the economy of
$100 million or more. This interim final
rule is also not significant under the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034, February 26, 1979). The costs
and benefits associated with this
rulemaking are considered to be so
minimal that no further analysis is
necessary. The economic impact, if any,
should be minimal; therefore, further
regulatory evaluation is not necessary.
Additionally, this interim final rule is
intended only to allow timely as well as
fair and efficient use of electronic
submission technologies for the
information collection identified in this
interim final rule.

Administrative Procedure Act

The Administrative Procedure Act (5
U.S.C. 553) provides an exception to the
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notice and comment procedures when
they are unnecessary or contrary to the
public interest. MARAD finds that
under 5 U.S.C. 553(b)(3)(B) good cause
exists for not providing notice and
comment since this interim final rule
only changes the service obligation
reporting date of graduates to March 31
following graduation and thereafter for
six (6) consecutive years for a total of
seven (7) reports. The USNR/MMR also
requires a March 31 reporting date for
its service obligation reports.
Additionally, we find good cause under
5 U.S.C. 553(d) to make this interim
final rule effective upon publication
because this rule is noncontroversial
and allows timely and efficient
reporting criteria. An immediate
effective date of this final rule will
provide USMMA and State maritime
academy SIP graduates with equal
reporting dates irrespective of
graduation date. However, MARAD will
accept comments as indicated in the
Comments section above.

Regulatory Flexibility Act

MARAD certifies that this interim
final rule will not have a significant
economic impact on a substantial
number of small entities. This interim
final rule only changes the service
obligation reporting date for graduates
to March 31 following graduation and
for six (6) consecutive years thereafter.
Only individuals and not businesses are
affected by this interim final rule.

Federalism

We have analyzed this interim final
rule in accordance with the principles
and criteria contained in Executive
Order 13132 (Federalism) and have
determined that it does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement. These
regulations have no substantial effects
on the States, or on the current Federal-
State relationship, or on the current
distribution of power and
responsibilities among the various local
officials. Therefore, consultation with
State and local officials is not necessary.

Executive Order 13175

MARAD does not believe that this
interim final rule will significantly or
uniquely affect the communities of
Indian tribal governments when
analyzed under the principles and
criteria contained in Executive Order
13175 (Consultation and Coordination
with Indian Tribal Governments).
Therefore, the funding and consultation
requirements of this Executive Order do
not apply.

Environmental Impact Statement

We have analyzed this interim final
rule for purposes of compliance with
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) and
have concluded that under the
categorical exclusions in section 4.05 of
Maritime Administrative Order (MAQO)
600-1, “Procedures for Considering
Environmental Impacts,” 50 FR 11606
(March 22, 1985), the preparation of an
Environmental Assessment, and an
Environmental Impact Statement, or a
Finding of No Significant Impact for this
interim final rule is not required. This
interim final rule involves
administrative and procedural
regulations that have no environmental
impact.

Unfunded Mandates Reform Act of 1995

This interim final rule does not
impose an unfunded mandate under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
million or more, in the aggregate, to any
of the following: State, local, or Native
American tribal governments, or the
private sector. This interim final rule is
the least burdensome alternative that
achieves the objective of the rule.

Paperwork Reduction Act

This interim final rule contains
information collection requirements
covered by the Office of Management
and Budget approval number 2133—
0509.

List of Subjects in 46 CFR Part 310

Grant programs-education, Reporting
and recordkeeping requirements,
Schools, Seamen.

» Accordingly, for the reasons discussed
in the preamble, 46 CFR part 310, is
amended as follows:

PART 310—[AMENDED]

= 1. The authority citation for part 310
continues to read as follows:

Authority: 46 App. U.S.C. 1295; 49 CFR
1.66.

» 2.In §310.58, paragraph (d) is revised
to read as follows:

§310.58 Service obligation for students
enrolled after April 2, 1982.

* * * * *

(d) Reporting requirements. (1) Each
graduate must submit a service
obligation report form on March 31
following graduation and six (6)
consecutive years thereafter. Each
graduate will file a total of seven (7)
reports in order to give information on
all six (6) years of service obligation.
Graduates are encouraged to submit the

service obligation report to MARAD
using the web-based Internet system at
https://mscs.marad.dot.gov. You may
also continue to mail the service
obligation report to: Compliance
Specialist, Maritime Administration,
Office of Policy and Plans, Room 7123,
400 7th St., SW., Washington, DC
20590.

(i) Example 1: Midshipman/cadet
graduates on June 30, 2004. His first
reporting date is March 31, 2005 and
thereafter on March 31 for six (6)
consecutive years for a total of seven (7)
reports.

(ii) Example 2: Midshipman/cadet has
a deferred graduation to November 30,
2004. His first reporting date is March
31, 2005 and thereafter for six (6)
consecutive years for a total of seven (7)
reports.

(iii) Example 3: Midshipman/cadet
graduated in June 2002 and has already
begun his service obligation reporting.
His reports are now due on March 31 of
each reporting year.

(2) The Maritime Administration will
provide reporting forms upon request.
However, non-receipt of such form will
not exempt a graduate from submitting
service obligation information as
required by this paragraph. Graduates
are encouraged to submit their service
obligation reports electronically at
https://mscs.marad.dot.gov. The
reporting form has been approved by the
Office of Management and Budget
(2133-0509).

* * * * *

Dated: February 26, 2004.

By Order of the Maritime Administrator.
Joel C. Richard,
Secretary, Maritime Administration.
[FR Doc. 04-4553 Filed 3—1-04; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 040223066-4066-01; I.D.
012204D]

RIN 0648—-AR94

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Authorization for Commercial
Fisheries; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
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ACTION: Final rule; correcting
amendment.

SUMMARY: The purpose of this document
is to correct unintended errors in
definitions contained in the Code of
Federal Regulations.

DATES: Effective March 2, 2004.

FOR FURTHER INFORMATION CONTACT:
Patricia Lawson, NMFS, Office of
Protected Resources, 301-713—-2322.
SUPPLEMENTARY INFORMATION:

Background

The definitions that are the subject of
this correction are part of the
regulations that implement the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.),
which, among other things, restricts the
taking, possession, transportation,
selling, offering for sale, and importing
of marine mammals. The definition of
“Marine mammal” in 50 CFR 216.3
provides that the term means specimens
and any part thereof of animals of
certain orders, including ““Cetacea
(whales and porpoises).” To avoid
confusion, Dolphins should be included
in the parenthesis as a general type of
animals in the order Cetacea. The
definition of “Regional Director” in 50
CFR 216.3 refers only to the Director of
the Southwest Region of NMFS,
although it should refer to Regional
Administrator for any regional office of
NMEFS.

Corrections

This document corrects unintended
errors in 50 CFR 216.3. The definition
of “Marine mammal” is amended to
expressly clarify that dolphins are a
type of marine mammal in the Order
Cetacea and the definition of “Regional
Director” is amended to provide that the
term includes the Regional
Administrator for any regional office of
NMFS rather than just the Director of
the Southwest Region.

Classification

The Assistant Administrator for
Fisheries, National Marine Fisheries
Service (AA) finds that good cause
exists to waive the requirement to
provide prior notice and the
opportunity for comment, pursuant to
authority set forth at 5 U.S.C. 553(b)(B),
as such procedures would be
unnecessary. Prior notice and
opportunity for comment are
unnecessary because this amendment
merely corrects and clarifies the subject
definitions and will have a de minimis
effect, if any, on the regulated
community. These corrections do not
increase the scope of the regulated
community nor add new requirements.

In addition, because this rule corrects
and clarifies provisions and makes non-
substantive or de minimis changes to
the regulations, the AA finds good cause
under 5 U.S.C. 553(d) not to delay the
effective date for 30 days.

Because a general notice of proposed
rulemaking is not required under 5
U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

List of Subjects in 50 CFR Part 216

Exports, Fish, Imports, Indians,
Labeling, Marine mammals, Penalties,
Reporting and recordkeeping
requirements, Seafood, Transportation.

Dated: February 26, 2004.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
» For the reason set out in the preamble,
50 CFR part 216 is amended as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

» 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S. C. 1361 et seq., unless
otherwise noted.
= 2.In § 216.3, the definitions of “Marine
mammal” and ‘“Regional Director” are
revised to read as follows:

§216.3 Definitions.
* * * * *

Marine mammal means those
specimens of the following orders,
which are morphologically adapted to
the marine environment, and whether
alive or dead, and any part thereof,
including but not limited to, any raw,
dressed or dyed fur or skin: Cetacea
(whales, dolphins, and porpoises) and
Pinnipedia, other than walrus (seals and
sea lions).

* * * * *

Regional Director means the Regional
Administrator, Northeast Regional
Office, NMFS, One Blackburn Drive,
Gloucester, MA 01930; or Regional
Administrator, Northwest Regional
Office, NMFS, 7600 Sandpoint Way,
N.E., Building 1, Seattle, WA 98115; or
Regional Administrator, Southeast
Regional Office, NMFS, 9721 Executive
Center Drive North, St. Petersburg, FL
33702; or Regional Administrator,
Southwest Regional Office, NMFS, 501
West Ocean Boulevard, Suite 4200,
Long Beach, CA 90802; or Regional
Administrator, Pacific Islands Regional
Office, NMFS, 1601 Kapiolani
Boulevard, Suite 1110, Honolulu, HI
96814; or Regional Administrator,

Alaska Regional Office, NMFS, PO Box
21668, Juneau, AK 99802.

* * * * *

[FR Doc. 04—4609 Filed 3—1-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-4072—06; I.D.
022004A]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan (ALWTRP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the ALWTRP’s
implementing regulations. These
regulations make changes to the area for
restrictions that were provided in a
temporary rule published in the Federal
Register on February 25, 2004, and
apply to lobster trap/pot and anchored
gillnet fishermen in an area totaling
approximately 1,896 square nautical
miles (nm2) in February, and 1,580
nm?2(5,419 km?) in March, east of
Portsmouth, NH, for 15 days. The
purpose of this action is to provide
protection to an aggregation of North
Atlantic right whales (right whales).
DATES: Effective beginning at 0001 hours
March 1, 2004, through 2400 hours
March 12, 2004.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management rules,
Environmental Assessments (EAs),
Atlantic Large Whale Take Reduction
Team (ALWTRT) meeting summaries,
and progress reports on implementation
of the ALWTRP may also be obtained by
writing Diane Borggaard, NMFS/
Northeast Region, One Blackburn Drive,
Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9328 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-1401.
SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
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planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) as well as to provide
conservation benefits to a fourth non-
endangered species (minke) due to
incidental interaction with commercial
fishing activities. The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s Dynamic Area Management
(DAM) program (67 FR 1133). On
August 26, 2003, NMFS amended the
regulations by publishing a final rule,
which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km?2)) such that right whale
density is equal to or greater than 0.04
right whales per nm2 (1.85 km?2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and

naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMFS. A reliable report would be a
credible right whale sighting.

On February 12, 2004, NMFS Aerial
Survey Team reported a sighting of six
right whales in the proximity of 42°
41.56' N lat. and 70° 02.03' W long. This
position lies east of Portsmouth, NH.
Thus, NMFS has received a reliable
report from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMFS reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMFS published a temporary rule on
February 25, 2004 (65 FR 8570), to
prohibit lobster trap/pot and anchored
gillnet gear in this area during the 15—
day restricted period unless it is
modified in the manner described in
this temporary rule. The DAM zone
identified in the Federal Register on
February 25, 2004, was bound by the
following coordinates:

43°03'N, 70°32'W (NW Corner)

43°03'N, 69°32'W

42°20'N, 69°32'W

42°20'N, 70°32'W

The effective dates for this DAM zone
coincide with the implementation of
SAM West on March 1 and, as of that
date, the southeast corner of the DAM
zone will overlap SAM West.
Inadvertently, however, the area NMFS
identified as the DAM Zone did not
omit SAM West from the designated
DAM zone. Therefore, pursuant to
NMFS policy concerning the
relationship of DAM to other regulated
waters, such as SAM, on March 1, 2004,
the boundaries of the DAM zone will
change to reflect the establishment of
SAM West. Accordingly, as of March 1,
2004, the DAM zone will be bound by
the following coordinates:

43°03'N, 70°32'W (NW Corner)

43°03'N, 69°32'W

42°30"N, 69°3'W

42°30'N, 70°15'W

42°2'0’N, 70°15'W

42°20'N, 70°32'W

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
Nearshore Lobster Waters, Northern
Inshore State Lobster Waters, and
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all of
the following gear modifications while
the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 Ib (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portion of the Other
Northeast Gillnet Waters and Stellwagen
Bank/Jeffreys Ledge Restricted Area that
overlap with the DAM zone are required
to utilize all the following gear
modifications while the DAM zone is in
effect:
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1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum
breaking strength of 1,100 1b (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak
links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
two weak links must be placed in the
center of each of the up and down lines
at the panel ends; and

5. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

These restrictions will remain in
effect as provided in the temporary rule
published February 25, 2004 until 0001
hour March 1, 2004 at which time these
restrictions will become effective in the
DAM zone with the coordinates
provided by this temporary rule through
2400 hours March 12, 2004, unless
terminated sooner or extended by NMFS
through another notification in the
Federal Register.

The restrictions will be announced to
state officials, fishermen, Atlantic Large
Whale Take Reduction Team (ALWTRT)
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon filing with the
Federal Register.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

This action falls within the scope of
alternatives and impacts analyzed in the
Final EAs prepared for the ALWTRP’s
DAM program. Further analysis under
the National Environmental Policy Act
(NEPA) is not required.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
made the restrictions in the DAM zone
that were provided in the Federal
Register on February 25, 2004, effective
2 days after the date of publication of

notice in the Federal Register. NMFS
also provided notice of that action to
fishermen through other means as soon
as the AA approved it, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processed the
document for publication. The action in
this Federal Register notice lifts
restrictions from the February 25, 2004,
Federal Register notice that would have
overlapped with SAM West. Therefore,
no further delay in effective date is
necessary or appropriate.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMEFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, DOC, provided notice of the
DAM program and its amendments to
the appropriate elected officials in states
to be affected by actions taken pursuant
to the DAM program. Federalism issues
raised by state officials were addressed
in the final rules implementing the
DAM program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: February 26, 2004.

Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04-4621 Filed 3—1-04; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1000, 1001, 1005, 1006,
1007, 1030, 1032, 1033, 1124, 1126, and
1131

[Docket No. AO-14-A72, et al.; DA-03-08]

Milk in the Northeast and Other
Marketing Areas; Tentative Decision
on Proposed Amendments and
Opportunity To File Written Exceptions
to Tentative Marketing Agreements
and to Orders

7[§alr:tR Marketing area AO Nos.

1001 .... | Northeast ............. AO- 14-A72
1005 .... | Appalachian ........ AO-388-A13
1006 .... | Florida ................. AO-356-A36
1007 .... | Southeast AO-366-A42
1030 . Upper Midwest .... | AO-361-A37
1032 . Central .......ccccuee. AO-313-A46
1033 . Mideast ................ AO-166-A70
1124 . Pacific Northwest AO-368-A33
1126 . Southwest ........... AO-231-A66
1131 . Arizona-Las AO-271-A38

Vegas.

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This tentative decision
adopts, on an interim final and
emergency basis, proposals to amend
the classification of milk use provisions
in the current 10 Federal milk marketing
orders. Specifically, this decision will
reclassify milk used to produce
evaporated milk in consumer-type
packages or sweetened condensed milk
in consumer-type packages from Class
III to Class IV. This decision requires
determination of whether dairy
producers approve the issuance of the
amended orders on an interim basis.
Additionally, public comments on these
adopted provisions and the proposal to
reclassify ending bulk milk inventory,
which is not adopted by this tentative
final decision, are requested.

DATES: Comments are due on or before
May 3, 2004.

ADDRESSES: Comments (6 copies) should
be filed with the Hearing Clerk, United
States Department of Agriculture, Room
1083-STOP 9200, 1400 Independence
Avenue, SW., Washington, DC 20250—
9200, and you may also send your
comments by the electronic process
available at Federal eRulemaking portal
at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Antoinette M. Carter, Marketing
Specialist, USDA/AMS/Dairy Programs,
Order Formulation and Enforcement
Branch, Room 2968—STOP 0231, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
3465, e-mail address:
antoinette.carter@usda.gov.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and
therefore is excluded from the
requirements of Executive Order 12866.

These proposed amendments have
been reviewed under Executive Order
12988, Civil Justice Reform. This rule is
not intended to have a retroactive effect.
If adopted, this proposed rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are “small
businesses,” the $750,000 per year
criterion was used to establish a
production guideline of 500,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

During June 2003—the most recent
representative period used to determine
the number of small entities associated
with Federal milk orders—there were a
total of 60,096 dairy producers whose
milk was pooled under Federal milk
orders. Of the total, 56,818 dairy
producers—or about 95 percent—were
considered small businesses based on
the above criteria. During this same
period, there were about 1,622 plants
associated with Federal milk orders.
Specifically, there were approximately
387 fully regulated plants (of which 143
were small businesses), 92 partially
regulated plants (of which 41 were
small businesses), 44 producer-handlers
(of which 23 were considered small
businesses), and 108 exempt plants (of
which 98 were considered small
businesses). Consequently, 950 of the
1,622 plants meet the definition of a
small business.

Total pounds of milk pooled under all
Federal milk orders was 10.498 billion
for June 2003 which represents 73.5
percent of the milk marketed in the
United States. Of the 10.498 billion
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pounds of milk pooled under Federal
milk orders during June 2003, 1.78
million pounds—or 1.7 percent—was
used to produce evaporated milk and
sweetened condensed milk products in
consumer-type packages. Additionally,
during this same period, total pounds of
Class I milk pooled under Federal milk
orders was 3.475 billion pounds, which
represents 82.3 percent of the milk used
in Class I products (mainly fluid milk
products) that were sold in the United
States.

This decision adopts, on an interim
basis, proposals that will reclassify milk
used to produce evaporated milk or
sweetened condensed milk in
consumer-type packages from Class III
to Class IV in all Federal milk orders.
This decision is consistent with the
Agricultural Agreement Act of 1937
(Act), which authorizes Federal milk
marketing orders. The Act specifies that
Federal milk orders classify milk “in
accordance with the form for which or
purpose for which it is used.”

Currently, the Federal milk order
system provides for the uniform
classification of milk in provisions that
define four classes of use for milk (Class
I, Class II, Class III, and Class IV). Each
Federal milk order sets minimum prices
that processors must pay for milk based
on how it is used and computes
weighted average or uniform prices that
dairy producers receive.

Under the milk classification
provisions of all Federal milk orders,
Class I consists of those products that
are used as beverages (whole milk, low
fat milk, skim milk, flavored milk
products like chocolate milk, etc.) *
Class II includes soft or spoonable
products such as cottage cheese, sour
cream, ice cream, yogurt, and milk that
is used in the manufacture of other food
products. Class III includes all skim
milk and butterfat used to make hard
cheeses—types that may be grated,
shredded, or crumbled; cream cheese;
other spreadable cheeses; plastic cream;
anhydrous milkfat; and butteroil. Class
III also consists of evaporated milk and
sweetened condensed milk in
consumer-type packages. Class IV
includes, among other things, butter and
any milk product in dried form such as
nonfat dry milk.

Evaporated milk and sweetened
condensed milk in consumer-type
packages should be classified as Class
IV because of their product

1Federal milk orders do not classify products but
instead classify the milk (skim milk and butterfat)
disposed of in the form of a product or used to
produce a product. This decision references ““Class
I products,” “Class II products,” “Class III
products,” and “Class IV products” to simplify the
findings and conclusions.

characteristics and because their
product yields are tied directly to the
raw milk used to make these products.
Like other Class IV products, evaporated
milk and sweetened condensed milk in
consumer-type packages have a
relatively long shelf-life (i.e., the
products can be stored for more than
one year without refrigeration). These
products also may be substituted for
other Class IV products (e.g., nonfat dry
milk) and compete over a wide
geographic area with products made
from non-federally regulated milk.
Additionally, like other Class IV
products, evaporated milk and
sweetened condensed milk in
consumer-type packages are competitive
outlets for milk surplus to the Class I
needs of the market.

The proposed amendments adopted
in this decision should not have a
significant economic impact on dairy
producers or handlers associated with
Federal milk orders. Since the
reclassification of evaporated milk and
sweetened condensed milk in
consumer-type packages will be uniform
in all Federal milk orders, dairy
producers and handlers associated with
the orders will be subject to the same
provisions. The classification change
should have only a minimal impact on
the price dairy producers receive for
their milk due to the small quantity of
milk pooled under Federal milk orders
that is used to produce evaporated milk
or sweetened condensed milk in
consumer-type packages. For example,
using the Department’s production data
provided in the record for milk, skim
milk, and cream used to produce
evaporated milk and sweetened
condensed milk in consumer-type
packages by handlers regulated under
Federal milk orders for the three years
of 2000 through 2002, the
reclassification of the milk used to
produce these products from Class III to
Class IV would have affected the
statistical uniform price for all Federal
milk orders combined by only $0.0117
per hundredweight.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35). It is determined that these
proposed amendments will have no
impact on reporting, recordkeeping, or
other compliance requirements because
they will remain identical to the current
requirements. No new forms are
proposed and no additional reporting
requirements would be necessary.

This notice does not require
additional information collection that
requires clearance by the Office of
Management and Budget (OMB) beyond
currently approved information

collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions.
Forms require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

Interested parties are invited to
submit comments on the probable
regulatory and informational impact of
this proposed rule on small entities.
Also, parties may suggest modifications
of this proposal for the purpose of
tailoring their applicability to small
businesses.

Prior Documents in this Proceeding

Notice of Hearing: Issued September
2, 2003; published September 8, 2003
(68 FR 52860).

Correction of Notice of Hearing:
Issued October 9, 2003; published
October 16, 2003 (68 FR 59554).

Since this proceeding commenced,
the Western order has been terminated,
effective April 1, 2004, as published in
the Federal Register on February 24,
2004 (69 FR 8327). The termination is
based on producers’ disapproval of the
issuance of the Western order as
amended by a tentative final decision
issued in August 2003 and published in
the Federal Register on August 18, 2003
(68 FR 49375), and comments received
in response to the proposed
termination—published January 13,
2004 (69 FR 1957). The termination
removed all of the operating provisions
of the order. The remaining
administrative provisions of the order
will be terminated at a later date.

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this tentative
final decision with respect to proposed
amendments to the tentative marketing
agreements and the orders regulating the
handling of milk in the northeast and all
other Federal order marketing areas.
This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Room 1083-STOP 9200,
1400 Independence Avenue, SW.,
Washington, DC 20250-9200, by May 3,
2004. Six (6) copies of the exceptions
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should be filed. All written submissions
made pursuant to this notice will be
made available for public inspection at
the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

The hearing notice specifically
invited interested persons to present
evidence concerning the probable
regulatory and informational impact of
the proposals on small businesses.
While no evidence was received that
specifically addressed these issues,
some of the evidence encompassed
entities of various sizes.

The proposed amendments set forth
below are based on the record of a
public hearing held at Alexandria,
Virginia, on October 21, 2003, pursuant
to a notice of hearing issued September
2, 2003, and published September 8,
2003 (68 FR 52860), and a correction of
notice of hearing issued October 9,
2003, and published October 16, 2003
(68 FR 59554).

The material issues on the record of
the hearing relate to:

1. Classification of evaporated milk
and sweetened condensed milk in
consumer-type packages;

2. Classification of monthly bulk milk
ending inventory; and

3. Determination as to whether
emergency marketing conditions exist
that would warrant the omission of a
recommended decision and the
opportunity to file written exceptions.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Classification of Evaporated Milk and
Sweetened Condensed Milk in
Consumer-Type Packages

This tentative decision adopts, on an
interim basis, proposed amendments
that will reclassify evaporated milk and
sweetened condensed milk in
consumer-type packages from Class III
to Class IV. The proposed amendments
are consistent with the statutory
authority for Federal milk orders, which
specifies that milk should be classified
“in accordance with the form in which
or purpose for which it is used.”

A proposal by O—AT-KA Milk
Products Cooperative, Inc. (O—AT-KA),
published in the hearing notice as
Proposal 1, seeks to reclassify
evaporated milk in consumer-type
packages (canned evaporated milk) from
Class IIT to Class IV. Proposal 2,
published in the hearing notice as
proposed by Diehl, Inc., and Milnot
Holding Corporation, would reclassify
sweetened condensed milk in
consumer-type packages (canned

sweetened condensed milk) from Class
III to Class IV. The proponents for
Proposals 1 and 2 ask that they be
considered on an emergency basis and,
in this regard, that a recommended
decision be omitted.

A witness appearing on behalf of O—
AT-KA testified in support of the
reclassification of evaporated milk from
Class III to Class IV and supported the
reclassification of sweetened condensed
milk from Class III to Class IV. The
witness stated that O—AT-KA is owned
by over 2,000 dairy producers who are
members of Upstate Farms Cooperative,
Inc., Niagara Milk Cooperative, Inc., and
Dairylea Cooperative Inc. In 2002, the
witness noted that over 700 million
pounds of milk was processed by O-
AT-KA.

The witness estimated that O-AT-KA
is the second largest manufacturer of
canned evaporated milk products in the
United States. According to the witness,
the largest manufacturer of canned
evaporated milk is Nestle Foods
Company, which produces its product
in California from milk likely pooled on
the California State order. Other Federal
order manufacturers of canned
evaporated milk, the witness indicated,
include Diehl, Inc., based in Ohio, and
Milnot Holding Corporation, located in
Missouri.

The O-AT-KA witness also provided
a historical background on the
classification of canned evaporated
milk. The O—AT-KA witness explained
that milk used to produce canned
evaporated milk products had
traditionally been classified in the
lowest use class of Federal milk orders.
The witness cited the uniform
classification decision of 1974 in which
USDA stated (referencing a 3-class
system): ““A Class II classification
should not apply to evaporated or
condensed milk or skim milk in
consumer-type containers as the
cooperatives proposed. Such storable
products should remain in the lowest
price class. A Class III classification for
milk in these products will permit such
uses to remain as a competitive outlet
for milk surplus to the needs of the
Class I market. Such products made
from milk regulated under these orders
must compete over wide areas with the
same products processed from ungraded
milk or other graded milk that is often
priced at no more than the Minnesota-
Wisconsin price. Comparable pricing
should prevail under these 32 orders.”
published March 5, 1974 (39 FR 8461—
8462). The witness noted that the Class
III classification determination of
canned evaporated milk was left
unchanged when the national uniform

classification of Federal milk marketing
orders was reviewed in 1993.

The O—-AT-KA witness explained that
the reform of Federal milk marketing
orders, effective in January 2000,
continued to classify milk used to
produce canned evaporated milk as
Class IIT even though the lowest use
manufacturing classes—Class IIl and
Class IV—were definitively split. He
stated that Class IIl became a cheese use
class based on a cheese yield and cheese
pricing formula. According to the
witness, the reclassification of canned
evaporated milk to a more appropriate
Class IV milk use was simply
overlooked.

The O-AT-KA witness testified that
the characteristics and composition of
canned evaporated milk—including the
production yields, nonfat solids content,
and shelf life—all support a Class IV
classification of the product. The
witness explained that evaporated milk
products are made by the evaporation of
water resulting in a milk solids content
of a minimum of 6.5 percent butterfat
and 23 percent total solids. Like nonfat
dry milk, the witness stressed, the
product yields of evaporated milk
products are impacted by the nonfat
solids content of the raw milk used to
produce the products. Thus, the witness
asserted, the higher the nonfat solids
content of the raw milk used to produce
the product the less water needs to be
evaporated and the more cans of the
product can be made. In addition, the
witness stated that evaporated milk
products are packaged in steel cans so
that the products are sterile with a shelf
life that can exceed 12 months.
Accordingly, the witness contended that
canned evaporated milk products are
more appropriately classified as a Class
IV rather than Class III milk use.

The O-At-KA witness testified that
the current Class III classification
contributes to improper pricing and
potential raw milk product cost inequity
because the yields of evaporated milk
products are nonfat-solids based rather
than protein-based. Also, the witness
stated, evaporated milk products are not
a substitute for cheese products but may
be substituted for nonfat dry milk.
Additionally, the witness stressed
evaporated milk products can be and are
produced from reconstituted nonfat dry
milk, stressing that these products
cannot be produced from cheese.

The O-AT-KA witness provided
actual price data from January 1998
through September 2003 and forecasted
price data from October 2003 through
December 2004. According to the
witness, the higher raw milk costs
dictated by the higher minimum Class
III prices of late cannot be competitively
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recovered in the marketplace for canned
evaporated milk products. The witness
also speculated that the
disadvantageous price relationship was
likely to continue into the foreseeable
future and threatens the continued
production of these products at their
associated plants.

The O-AT-KA witness also indicated
that label recognition, competing
handlers who are supplied by non-
federally regulated milk sources, and
the contract bidding processes are
exacerbating the disadvantageous
conditions that are now being borne by
O-AT-KA members in the form of
reduced returns. If the mis-classification
is allowed to continue, the witness
forecasted evaporated milk plants like
O-AT-KA could ultimately be forced
out of producing these products, which
would likely cause raw milk to be
ultimately diverted to nonfat dry milk
and butter (Class IV classification).
Thus, the witness indicated that a
reclassification to Class IV would deter
such unfavorable potential outcomes.

The O-AT-KA witness was of the
opinion that blend prices to producers
would not be significantly affected if
Proposal 1 was adopted because of the
relatively low volume of pooled milk
used to produce evaporated milk
products when compared to the higher
volumes of milk used to produce all
other dairy products. The witness
contended that the current competitive
disparity between Federal milk order
manufacturers and non-Federal order
manufacturers of these products will
continue until this classification issue is
resolved. The witness concluded by
asking that USDA consider this proposal
on an emergency basis and take
immediate action by issuing a final
decision.

O-AT-KA filed a post-hearing brief
reiterating its support for the
reclassification of canned evaporated
milk and canned sweetened condensed
milk from Class III to Class IV.

A witness representing the Milnot
Holding Corporation (Milnot) testified
in support of Proposals 1 and 2 to
reclassify canned evaporated milk and
canned sweetened condensed milk as
Class IV. The witness testified that
Milnot is a small business that employs
about 422 employees and processes
approximately 200 million pounds of
raw milk annually into evaporated milk
and sweetened-condensed milk in
consumer-type packages. The witness
stated that milk used to make these
products should be classified in the
lowest manufacturing use class because
of the products’ shelf-life and
characteristics.

The Milnot witness stated that canned
evaporated milk and canned sweetened
condensed milk products are packaged
in shelf-stable packages that provide a
shelf life of a year or more without
refrigeration. The witness stressed that
canned evaporated milk and canned
sweetened-condensed milk products are
driven by the nonfat solids composition
of the raw milk used to produce the
products which is similar to nonfat dry
milk—a Class IV product. Similar to the
O-AT-KA representative, the Milnot
witness explained that the higher the
nonfat solids content of the raw milk,
the less water needs to be removed and
the more cans of product result from the
raw milk. Thus, the witness concluded
that canned evaporated milk and
canned sweetened condensed milk
products are closely related and that
such products, therefore, should be
classified as Class IV since “‘the
production of these milk items is not
related to the protein-driven curd
development” associated with cheese
production.

The Milnot witness also cited the
1974 uniform classification decision,
published March 5, 1974 (38 FR 8461—
8462), which stated that evaporated
milk or condensed milk or skim milk
products in consumer-type containers
are storable products that should remain
in the lowest price class (Class III). Like
the O—-At—KA witness, the witness
pointed out that the reform of milk
marketing orders provided a definitive
split between Class III and Class IV and
overlooked canned evaporated milk and
canned sweetened condensed milk
products by continuing the Class III
classification for milk used to make
these products.

The Milnot witness also testified that
the disadvantageous price relationship
between Class III and Class IV had
become increasingly acute over the past
year, and it is now especially critical
that the Department handle the matter
expeditiously.

A witness representing Eagle Family
Foods (Eagle) also testified in support of
reclassifying milk used to produce
canned evaporated milk products, as
well as canned sweetened condensed
milk, as a Class IV use of milk. The
witness explained that Eagle is a small
business, employing about 300 people
and operating two manufacturing plants
located in Wellsboro, Pennsylvania, and
Starkville, Mississippi. According to the
witness, the primary business of the
company is manufacturing sweetened
condensed milk products for national
distribution.

The Eagle witness explained that the
milk purchased by their plants for
manufacturing canned sweetened

condensed milk products is pooled on
Federal milk orders. The cost of the raw
milk, the witness contended, makes it
more difficult to compete and can
drastically affect the viability of their
business. The witness also asserted that
sweetened condensed milk products are
solids-based rather than protein-based
products and therefore should be
classified as Class IV use of milk. As did
the O—AT-KA and Milnot witnesses, the
Eagle witness asked that the issue be
handled on an emergency basis.

A witness appearing on behalf of
Diehl, Inc. (Diehl), testified in support
of reclassifying milk used to produce
both canned evaporated milk and
canned sweetened condensed milk
products from Class III to Class IV
because milk used to produce such
products are solids-based products
versus protein-based products. The
witness testified that Diehl is a family-
owned and operated small business
which manufactures canned dairy
products, including canned evaporated
milk and canned sweetened condensed
milk products. The witness stated that
Diehl has plants in Ohio, Michigan, and
Idaho that purchase milk pooled under
Federal milk orders. The witness also
asked that the proposals be handled on
an emergency basis due to what they
view as the improper classification of
milk used to make these products.

A witness appearing on behalf of
Association of Dairy Cooperatives of the
Northeast (ADCNE) testified in favor of
the proponents’ proposals concerning
the reclassification of canned
evaporated milk and canned sweetened
condensed milk products as Class IV.
According to the witness, ADCNE is
comprised of several cooperatives that
collectively represent more than 65
percent of the producers pooled under
the northeast milk order.

The ADCNE witness testified that it is
important for Federal milk orders to
appropriately classify products. Canned
evaporated milk and canned sweetened
condensed milk, the witness asserted,
are long-shelf-life products that fit best
in Class IV under the current system of
product classification and end-product
pricing. He pointed out that large price
differences between Class III and Class
IV can place Federal order
manufacturers of canned evaporated
milk and canned sweetened condensed
milk products—which are distributed
nationally—at a substantial competitive
disparity with non-Federal order
manufacturers. The witness supported
USDA adopting Proposals 1 and 2 on an
emergency basis.

ADCNE also filed a post-hearing brief
reiterating their position and asserting
that the mis-classification of canned
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evaporated milk and canned sweetened
condensed milk products in Class III
(cheese use category) has resulted in a
$4.00 per hundredweight price
discrepancy between Class III and Class
IV that is extremely burdensome to
Federal order processors of these
products, including the ADCNE member
O-AT-KA. ADCNE stated that it is
imperative the changes be made on an
expedited basis to restore order to the
national market for these products.

A witness appearing on behalf of New
York State Dairy Foods, Inc. (NYSDF),
testified in support of Proposal 1. The
witness contended that O—AT-KA can
no longer effectively compete in
evaporated milk markets without
incurring very large losses due to the
current price disparity between
federally regulated milk used to produce
evaporated milk consumer products and
non-federally regulated milk used to
make such products.

The NYSDF witness also testified that
a Class IV classification is appropriate
since evaporated milk, like dried milk
powders, is a product end use involving
extensive special processing and the
removal of the water from milk. The
witness asserted that evaporated milk is
similar to nonfat milk powder and
butter because it has a relatively long
storage capability. The witness also
supported the reclassification of milk
used to produce canned sweetened
condensed milk from Class III to Class
Iv.

The National Milk Producers
Federation (NMPF) filed a brief in
support of the reclassification of canned
evaporated milk and canned sweetened
condensed milk from Class III to Class
IV. NMPF represents nearly 60,000
dairy farmers that produce the majority
of the United States milk supply.

NMPF’s brief asserted that Class III is
fundamentally for cheese products,
which is consistent with the Class III
cheese based pricing formula, whereas
Class 1V is a class for milk ingredients
such as butter and milk powders. NMPF
beleives evaporated and sweetened
condensed milk products are more
appropriately associated with products
such as milk powders and butter rather
than cheese products.

NMPF encouraged USDA to consider,
with respect to adopting Proposals 1
and 2, the compatibility with State
regulations, which would contribute to
more orderly marketing both in and
outside of Federal milk marketing order
areas. The federation also supported the
handling of the action on an emergency
basis to remove the competitive
disadvantage currently imposed on
Federal order manufacturers of canned

evaporated milk and canned sweetened
condensed milk products.

There was no opposition testimony
for the adoption of Proposals 1 and 2
given at the hearing or contained in
post-hearing briefs.

Findings and Conclusions

The record evidence clearly supports
the reclassification of milk used to
produce evaporated milk in consumer-
type packages or sweetened condensed
milk in consumer-type packages from
Class III to Class IV. The proposed
amendments adopted in this decision
reclassify milk used to produce canned
evaporated milk or canned sweetened
condensed milk products to a Class IV
use of milk. The milk used to produce
these products, like other Class IV
products, has a relatively long shelf life,
may be stored without refrigeration, is
sold over a wide geographic area and
competes for sales with milk from non-
federally regulated sources, and remains
an outlet for milk not needed for fluid
use. Most importantly, the yields of
these products are based directly on the
nonfat solids content of the raw milk
used to make these products. Thus, the
reclassification will appropriately
classify and price under all Federal milk
orders milk used to produce evaporated
milk or sweetened condensed milk
products in consumer-type packages.

The Agricultural Marketing
Agreement Act of 1937 specifies that
Federal milk marketing orders classify
milk “in accordance with the form in
which or the purpose for which it is
used.” Currently, Federal milk orders
establish uniform classification of milk
provisions for all Federal milk orders
consisting of four classes of use (Class
I, Class II, Class III, and Class IV) for
pricing milk.

The classes of use can be categorized
as a fluid/beverage class and three
manufacturing classes of milk. Class I
consists of those products that are used
for fluid/beverage use with certain
exceptions for formulas especially
prepared for infant feeding or dietary
use in hermetically-sealed containers.
Class II includes soft or spoonable
products such as cottage cheese, sour
cream, ice cream, yogurt, and milk that
is used in the manufacture of other food
products. Class III consists of milk used
in hard cheeses, cream cheese, and
other spreadable cheese. Class IV
consists of butter or any milk product in
dried form and bulk milk that is in
inventory at the end of the month.

Federal milk marketing orders
establish and maintain orderly
marketing conditions for dairy farmers
and handlers through classified pricing
(pricing milk based on use) and the

pooling of the proceeds of milk used in
a marketing area. These provisions
allow Federal milk marketing orders to
establish minimum prices that handlers
must pay for milk based on use and
return a weighted average or uniform
price that dairy farmers receive for their
milk. These provisions ensure that all
dairy farmers supplying a market share
in the benefit that arises from classified
pricing through marketwide pooling of
milk.

Federal milk orders provide a pricing
system for manufactured dairy products
that is based on end-product price
formulas. Under this system of pricing,
the Class III price for milk is derived
from the price of butterfat, protein, and
other nonfat/non-protein milk solids
(other solids). The butterfat, protein,
and other solids prices are dependent
upon the wholesale prices of butter,
cheese, and dry whey, respectively, and
make allowances and yield factors for
the dairy products. The Class IV price
is derived from the price of butterfat and
nonfat solids. The price of butter and
nonfat solids are dependent upon the
wholesale price of butter and nonfat dry
milk, respectively, and make allowances
and yield factors for the products.

The record evidence clearly indicates
that product yields for canned
evaporated milk and canned sweetened
condensed milk products are based
exclusively on the solids content of the
raw milk used to make the product. The
record indicates that evaporated milk
must have a minimum of 6.5 percent
butterfat and 23 percent total solids and
that sweetened condensed milk must
have a minimum of 8 percent butterfat
and 28 percent total solids. The higher
the milk solids content of the raw milk
used to make canned evaporated milk or
canned sweetened condensed milk the
less water needs to be removed, which
results in more cans of these products
produced at the above standards. The
protein content of the raw milk is not
relevant to the production of these
condensed milk products. Accordingly,
the reclassification of milk used to
produce evaporated and sweetened
condensed milk products as a Class IV
use will ensure that the milk used to
produce these products is properly
classified and priced.

The uniform classification of milk
decision of 1974 stated that canned
evaporated milk and canned sweetened
condensed milk are storable products
that should remain in the lowest
manufacturing use class based on a 3-
class system. The 1974 decision further
states that ““A Class III classification for
producer milk in these products will
permit such uses to remain as a
competitive outlet for milk surplus to
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the needs of the Class I market.” The
decision also states such products made
from milk regulated under these orders
must compete over wide areas with the
same products processed from ungraded
milk or other graded milk.” These
characteristics of evaporated and
sweetened condensed milk products
remain applicable today, some 30 years
later.

The Class III classification
determination of canned evaporated
milk and canned sweetened condensed
milk was left unchanged during the
review of the national uniform
classification of milk provisions for
Federal milk marketing orders in 1993.
During the reform of the Federal milk
order program the classification of milk
used to produce canned evaporated
milk and canned sweetened condensed
milk products remained as Class III milk
use products even though Federal order
reform resulted in a definitive split
between milk used to produce Class III
and Class IV products. The Class III
designation in all Federal milk orders
was determined for milk used to
produce cheese with the corresponding
Class III price based primarily on cheese
prices, the make allowance for cheese,
and cheese yields from a hundredweight
of milk.

The product characteristics of
evaporated milk and sweetened
condensed milk are more similar to
nonfat dry milk (a Class IV product)
rather than cheese (a Class III product).
Like dry milk powder, these products
can be stored for long periods of time
without refrigeration. These products
also are competitive outlets for milk that
is surplus to the Class I needs of a
market and thereby provide a balancing
function for Federal order marketing
areas. Most importantly, the product
yields for evaporated and sweetened
condensed milk products are tied
directly to the yields of milk solids
contained in the raw milk used to
produce these products.

The record evidence provided
historical data of class prices covering
the period since Federal milk orders
were reformed in January 2000 through
September 2003. According to this data,
the Class IV price exceeded the Class III
price by an average of $2.13 per
hundredweight in 2000, $0.91 per
hundredweight in 2001, and $0.42 per
hundredweight in 2002. However, the
Class III price for the period of January
2003 through September 2003 has
exceeded the Class IV price by an
average of $1.07 per hundredweight.
The monthly Class III price for milk
generally was below the Class IV price
from the implementation of Federal
milk marketing order reform in January

2000 through June 2003. The monthly
Class III price increased above the Class
IV price beginning in July 2003, and the
price difference increased to a level of
$4.25 per hundredweight in September
2003. This data clearly demonstrates
that the Class Il and Class IV price
relationship has shifted since the reform
of Federal milk orders in 2000 and that
the Class III and Class IV prices move
independently of each other.

The price difference between Class III
and Class IV gave rise to proponents’
concerns of competitive inequities. The
predictions of competitive inequities
that would likely continue if the
Department determined that milk used
to produce such products remain
classified as a Class III use of milk may
or may not be valid. These concerns
alone do not provide adequate rationale
for determining if the milk used to
produce such products are properly
classified under the Federal milk order
system. What is most important is that
milk is properly classified in accordance
with form and use and in doing so
promotes orderly marketing conditions.

All of the proponents of Proposals 1
and 2 are handlers who operate nonpool
plants and, accordingly, are not
regulated by any Federal milk marketing
order. However, the record reveals that
these entities purchase and receive milk
that is pooled and priced under a
Federal milk marketing order. Unlike
pool handlers, nonpool handlers do not
pool their milk receipts or share in the
returns that are determined through the
marketwide pooling of milk. Nonpool
handlers are not required to purchase
milk already pooled and priced under
the terms of an order. In this regard, the
price paid by nonpool handlers is not
known if purchased through nonpool
sources, and even if purchased through
pool sources, such purchase may or may
not have transacted at minimum class
prices. Such is especially true when a
nonpool handler receives milk through
diversion from pool handlers. A pooled
handler diverting milk to a nonpool
plant is the entity that incurs the
payment obligation to dairy farmers and
accounts to the marketwide pool for the
volume of milk at the classified use
value of milk so diverted. Consequently,
the price a nonpool handler actually
pays for such milk is not known.
Therefore, it cannot be determined
whether a competitive advantage or
disadvantage may arise in those times
when the Class III price for milk rises
above the Class IV price, which results
in the Class IV price being the lowest
valued use of milk.

Hearing participants expressed
concern about price disparities that
result from the improper classification

of milk used to produce evaporated milk
and sweetened condensed milk
products as Class III with entities that
do not use milk priced under a Federal
milk marketing order. This decision
does not rely on findings with respect
to such concerns as a reason for
changing the classification of milk used
to produce these products from the
current Class IIT milk use classification
to a Class IV use.

As indicated by the record, milk used
to produce canned evaporated milk and
canned sweetened condensed milk
products is directly tied to the value of
the milk solids content of raw milk and
resulting product yields based on the
solids content of raw milk. The current
inappropriate classification of milk used
to produce canned evaporated milk or
canned sweetened condensed milk
products as a Class III use of milk has
implications affecting both handlers and
producers. From the handler
perspective, the mis-classification of
milk may affect the price they pay for
milk in these uses and may affect their
competitive position with milk from
non-Federally regulated sources. From
the producer viewpoint, the mis-
classification of milk affects the total
value of the marketwide pool of milk
and thus affects the blend price dairy
farmers receive for their milk. Analysis
of production data from 2000 to 2002 for
canned evaporated milk and canned
sweetened condensed milk reveals that
the blend price for all orders would
have increased by $0.0117 per
hundredweight. From either viewpoint,
all market participants should be
assured that orderly marketing
conditions are advanced by properly
classifying milk in accordance with
form and use.

Based upon the official record it is
therefore concluded that milk used to
produce evaporated milk or sweetened
condensed milk in consumer-type
packages should be classified as a Class
IV use of milk and that the associated
amendments to the orders should be
effective immediately.

2. Classification of Monthly Bulk Milk
Ending Inventory

Proposal 3 of the hearing notice,
seeking to classify milk in bulk ending
inventory each month to the lowest
priced class of Class III or Class IV, is
not adopted. Currently, bulk fluid milk
products and bulk fluid cream products
in inventory at the end of the month are
classified as a Class IV use of milk.

A witness testifying on behalf of New
York State Dairy Foods, Inc. (NYSDF),
testified that the classification of bulk
ending inventories beginning with Class
IV often tends to increase the volume of
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other source milk assigned to a higher-
valued class at the transferee plants than
is accorded producer milk pooled on an
order. The witness asserted that this was
not the intent of the present provision
dealing with the proper classification of
milk in ending inventory. The witness
presented data and testimony which
indicated that class prices often
fluctuate independently and do not
always maintain a constant relationship
to one another. According to the
witness, the typically higher-valued
classes can experience a price inversion
resulting in a negative producer price
differential. The witness asserted that a
more equitable sharing of pool proceeds
would result from bulk ending
inventories being classified at the
lowest-valued class. There was no
opposing testimony provided at the
hearing.

The Association of Dairy Cooperatives
in the Northeast (ADCNE) filed a post-
hearing brief in opposition to the
proposal to change the classification of
monthly bulk ending inventory. The
ADCNE brief stated that testimony
supporting the adoption of the proposal
was only provided by northeast milk
order handlers even though the proposal
would affect all Federal milk orders in
the United States. According to ADCNE,
the “tilt” in USDA/Commodity Credit
Corporation butter/powder support
price purchase prices will continue into
the foreseeable future thus mitigating
the need to reclassify milk in ending
inventories as a Class IV use of milk.
ADCNE indicated there could be
unintended consequences of making
such a change that could result in losses
of producer income. Accordingly,
ADCNE concluded that the proposal is
not critical and should not be adopted
without further input and a complete
examination of the issue.

The National Milk Producers
Federation (NMPF) also filed a post-
hearing brief in opposition to the
adoption of Proposal 3 on an emergency
basis. According to NMPF, the impact of
the proposal to reclassify monthly bulk
ending inventory of fluid milk products
and fluid cream products from Class IV
to the lowest-priced class of Class III or
Class IV cannot be analyzed without
knowledge of the specific conforming
changes to other affected sections.

The NMPF brief stated that Proposal
3 seemed reasonable in that it would
allow processors to avoid advancing
money to the pool that could be
returned for ultimate use in a lower
priced class. The NMPF brief argued
that the “lower-of” concept for
classifying inventories is supportable as
an analog to the “higher-of” principle
for Class I milk. Accordingly, the NMPF

brief requested that interested parties be
provided ample opportunity to
comment on the proposed rule should
Proposal 3 be recommended for
adoption.

Findings and Conclusions

The hearing record does not provide
sufficient evidence to adopt a change in
the classification rules applicable to
monthly bulk ending inventory.
Specifically, the hearing record does not
provide information on the potential
impact of the proposed amendment on
affected parties. Accordingly, the bulk
ending inventory reclassification
proposal is not adopted.

3. Determining Whether Emergency
Marketing Conditions Exist That Would
Warrant the Omission of a
Recommended Decision and the
Opportunity to File Written Exceptions

The proposed amendments to
reclassify milk used to produce
evaporated milk or sweetened
condensed milk in consumer-type
packages from Class III to Class IV
should be adopted on an emergency
basis. Record evidence clearly
establishes that milk used to produce
these products is currently
inappropriately classified as a Class III
milk use. The hearing record indicates
that the milk used to produce these
products should be classified as Class IV
and should be priced under Federal
milk orders accordingly.

Milk used to produce canned
evaporated milk or canned sweetened
condensed milk products is more
appropriately related to the solids
content of the raw milk used to make
these products, which has a direct
bearing on the production yields of
these products. The current Class III
classification of milk is tied to a value
determined primarily to reflect the
protein content of milk, which distorts
the basis for determining the
appropriate value of milk used to
produce canned evaporated milk and
canned sweetened condensed milk
products where the solids content
determines the appropriate milk value.
Thus, the mis-classification of milk
results in improper pricing of such milk
under Federal milk orders which causes
disorderly marketing conditions
affecting both handlers and producers.

Accordingly, it is determined that
emergency marketing conditions exist,
and therefore the issuance of a
recommended decision is omitted.
Based on the hearing record, as noted
above, this decision adopts the
proposed reclassification amendments
on an interim basis and provides
interested parties an opportunity to file

written exceptions to the proposed
order amendments. Thus, an interim
final rule amending the orders will be
issued if it is determined that producers
approve the orders, as amended on an
interim basis.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the northeast and
other marketing orders were first issued
and when they were amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) The interim marketing agreements
and the orders, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the interim
marketing agreements and the orders, as
hereby proposed to be amended, are
such prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(c) The interim marketing agreements
and the orders, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in,
marketing agreements upon which a
hearing has been held.

Interim Marketing Agreement and
Interim Order Amending the Orders

Annexed hereto and made a part
hereof are two documents, an interim
Marketing Agreement regulating the
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handling of milk, and an Interim Order
amending the orders regulating the
handling of milk in the northeast and all
other marketing areas, which have been
decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions.

It is hereby ordered that this entire
decision and interim order and the
interim marketing agreement annexed
hereto be published in the Federal
Register.

Referendum Order To Determine
Producer Approval; Determination of
Representative Period; and Designation
of Referendum Agent

It is hereby directed that referenda be
conducted and completed on or before
the 30th day from the date this decision
is published in the Federal Register, in
accordance with the procedure for the
conduct of referenda (7 CFR 900.300—
311), to determine whether the issuance
of the order(s) as amended and as
hereby proposed to be amended,
regulating the handling of milk in the
Northeast and Mideast marketing areas
is approved or favored by producers, as
defined under the terms of the order (as
amended and as hereby proposed to be
amended), who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing areas.

The representative period for the
conduct of such referenda is hereby
determined to be June 2003.

The agents of the Secretary to conduct
such referenda are hereby designated to
be the respective market administrators
of the aforesaid orders.

Determination of Producer Approval
and Representative Period

June 2003 is hereby determined to be
the representative period for the
purpose of ascertaining whether the
issuance of the orders, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Appalachian, Florida, Southeast, Upper
Midwest, Central, Pacific Northwest,
Southwest, and Arizona Las-Vegas
marketing areas, is approved or favored
by producers, as defined under the
terms of the orders as amended and as
hereby proposed to be amended, who
during such representative period were
engaged in the production of milk for
sale within the aforesaid marketing
areas.

List of Subjects in 7 CFR Parts 1000,
1001, 1005, 1006, 1007, 1030, 1032,
1033, 1124, 1126, and 1131

Milk marketing orders.

Dated: February 27, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

Interim Order Amending the Orders
Regulating the Handling of Milk in the
Northeast and Other Marketing Areas

(This interim order shall not become
effective unless and until the
requirements of § 900.14 of the rules of
practice and procedure governing
proceedings to formulate marketing
agreements and marketing orders have
been met.)

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreements and to the orders regulating
the handling of milk in the Northeast
and other marketing areas. The hearing
was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), and the applicable rules of

practice and procedure (7 CFR part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas. The minimum prices specified in
the orders as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said orders as hereby
amended regulate the handling of milk
in the same manner as, and are
applicable only to persons in the
respective classes of industrial or
commercial activity specified in,
marketing agreements upon which a
hearing has been held.

Order Relative To Handling

It is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the northeast and

other marketing are as shall be in
conformity to and in compliance with
the terms and conditions of the order, as
amended, and as hereby amended, as
follows:

1. The authority citation for 7 CFR
parts 1000, 1001, 1005, 1006, 1007,
1030, 1032, 1033, 1124, 1126, and 1131
continues to read as follows:

Authority: 7 U.S.C. 601-674.

PART 1000—GENERAL PROVISIONS
OF FEDERAL MILK MARKETING
ORDERS

2.In §1000.40, revise paragraph
(c)(1)(ii), remove paragraph (c)(1)(iii),
redesignate paragraph (d)(1)(ii) as
paragraph (d)(1)(iii), and add new
paragraph (d)(1)(ii) to read as follows:

§1000.40 Classes of utilization.

* * * *

(C) * *x %
(1) * * %
(ii) Plastic cream, anhydrous milkfat,

and butteroil; and
* * * * *

(d) EE

(1) * *x %

(ii) Evaporated or sweetened
condensed milk in a consumer-type
package; and

This marketing agreement will not appear
in the Code of Federal Regulations.

Marketing Agreement Regulating the
Handling of Milk in Certain Marketing Areas

The parties hereto, in order to effectuate
the declared policy of the Act, and in
accordance with the rules of practice and
procedure effective thereunder (7 CFR Part
900), desire to enter into this marketing
agreement and do hereby agree that the
provisions referred to in paragraph I hereof
as augmented by the provisions specified in
paragraph II hereof, shall be and are the
provisions of this marketing agreement as if
set out in full herein.

I. The findings and determinations, order
relative to handling, and the provisions of
§§ 1to , all inclusive, of the
order regulating the handling of milk in the
( Name of order ) marketing
area (7 CFR PART 2) which is
annexed hereto; and

II. The following provisions: § 3
Record of milk handled and authorization to
correct typographical errors.

(a) Record of milk handled. The
undersigned certifies that he/she handled
during the month of 4,
hundredweight of milk covered by this
marketing agreement.

(b) Authorization to correct typographical
errors. The undersigned hereby authorizes
the Deputy Administrator, or Acting Deputy

1First and last sections of order.

2 Appropriate Part number.

3 Next consecutive section number.

4 Appropriate representative period for the order.
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Administrator, Dairy Programs, Agricultural
Marketing Service, to correct any
typographical errors which may have been
made in this marketing agreement.

§ 3 Effective date. This marketing
agreement shall become effective upon the
execution of a counterpart hereof by the
Secretary in accordance with Section
900.14(a) of the aforesaid rules of practice
and procedure.

In Witness Whereof, The contracting
handlers, acting under the provisions of the
Act, for the purposes and subject to the
limitations herein contained and not
otherwise, have hereunto set their respective
hands and seals.

Signature
By (Name)

(Title)

(Address)
(Seal)
Attest

[FR Doc. 04—4724 Filed 2—-27-04; 2:04 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-165579-02]

RIN 1545-BB80

Corporate Reorganizations; Transfers

of Assets or Stock Following a
Reorganization

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
guidance relating to the effect of certain
asset and stock transfers on the
qualification of certain transactions as
reorganizations under section 368(a).
This document also contains proposed
regulations that provide guidance
relating to the continuity of business
enterprise requirement and the
definition of a party to a reorganization.
These regulations affect corporations
and their shareholders.

DATES: Written or electronic comments
and requests for a public hearing must
be received by June 1, 2004.
ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-165579-02), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-165579-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,

3 Next consecutive section number.

NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically to the IRS Internet site at
http://www.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Rebecca O.
Burch, (202) 622—-7550; concerning
submissions and the hearing, Sonya
Cruse, (202) 622—4693 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

To quality as a reorganization under
section 368 of the Internal Revenue
Code, a transaction must satisfy certain
statutory requirements and nonstatutory
requirements, including continuity of
business enterprise (COBE). Section
368(a)(2)(C) provides that a transaction
otherwise qualifying as a reorganization
under section 368(a)(1)(A), (B), (C), or
(G) will not be disqualified by reason of
the fact that part or all of the acquired
assets or stock are transferred to a
corporation controlled by the acquiring
corporation.

Section 354(a) provides that, in
general, no gain or loss shall be
recognized if stock or securities in a
corporation a party to a reorganization
are, in pursuance of the plan of
reorganization, exchanged solely for
stock or securities in such corporation
or in another corporation a party to the
reorganization. Section 368(b) provides
that the term ““a party to a
reorganization” includes a corporation
resulting from a reorganization, and
both corporations, in the case of a
reorganization resulting from the
acquisition by one corporation of stock
or properties of another. Section 368(b)
further provides that, in the case of a
reorganization qualifying under section
368(a)(1)(B) or (C), if the stock
exchanged for the stock or properties is
stock of a corporation which is in
control of the acquiring corporation, the
term “‘a party to a reorganization”
includes the corporation so controlling
the acquiring corporation. In the case of
a reorganization qualifying under
section 368(a)(1)(A), (B), (C), or (G) by
reason of section 368(a)(2)(C), the term
“‘a party to a reorganization” includes
the corporation controlling the
corporation to which the acquired assets
or stock are transferred. In the case of
a reorganization qualifying under
section 368(a)(1)(A) or (G) by reason of
section 368(a)(2)(D), the term ‘““a party to
a reorganization” includes the
controlling corporation. Finally, in the
case of a reorganization qualifying
under section 368(a)(1)(A) by reason of
section 368(a)(2)(E), the term ‘““a party to

a reorganization” includes the
controlling corporation.

On January 28, 1998, final regulations
providing guidance regarding the COBE
requirement, the definition of “a party
to the reorganization,” and the effect of
certain transfers of acquired assets or
stock on the qualification of a
transaction as a reorganization under
section 368(a)(1)(A), (B), (C), or (G) were
published in the Federal Register (63
FR 4174). Sections 1.368—1(d) and
1.368-2(f) and (k) were among those
regulations.

Section 1.368-1(d) generally provides
that, for a transaction to satisfy the
COBE requirement, the issuing
corporation must either continue a
significant historic business of the target
corporation or use a significant portion
of the target corporation’s assets in a
business. For this purpose, the term
issuing corporation generally means the
acquiring corporation, but, in the case of
a triangular reorganization, it means the
corporation in control of the acquiring
corporation. In addition, the issuing
corporation is treated as holding all of
the businesses and assets of all of the
members of the qualified group. For this
purpose, the qualified group is one or
more chains of corporations connected
through stock ownership with the
issuing corporation, but only if the
issuing corporation owns directly stock
meeting the requirements of section
368(c) in at least one other corporation,
and stock meeting the requirements of
section 368(c) in each of the
corporations (except the issuing
corporation) is owned directly by one of
the other corporations.

Section 1.368-2(f) provides that the
term “‘a party to a reorganization”
includes a corporation resulting from a
reorganization, and both corporations in
a transaction qualifying as a
reorganization where one corporation
acquires stock or properties of another
corporation. In the case of a triangular
reorganization, a corporation controlling
an acquiring corporation is a party to
the reorganization when the stock of
such controlling corporation is used in
the acquisition of properties. Section
1.368-2(f) further provides that, if a
transaction otherwise qualifies as a
reorganization, a corporation remains a
party to the reorganization even though
stock or assets acquired in the
reorganization are transferred in a
transaction described in §1.368-2(k).

Section 1.368-2(k) provides that,
except as otherwise provided, a
transaction otherwise qualifying as a
reorganization under section
368(a)(1)(A), (B), (C), or (G) (where the
requirements of sections 354(b)(1)(A)
and (B) are met) will not be disqualified
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by reason of the fact that part or all of
the assets or stock acquired in the
transaction are transferred or
successively transferred to one or more
corporations controlled in each transfer
by the transferor corporation. For this
purpose, a corporation is a controlled
corporation if the transferor corporation
owns stock of such corporation
constituting control within the meaning
of section 368(c). Furthermore, a
transaction qualifying under section
368(a)(1)(A) by reason of application of
section 368(a)(2)(E) is not disqualified
by reason of the fact that part or all of
the stock of the surviving corporation is
transferred or successively transferred to
one or more corporations controlled in
each transfer by the transferor
corporation, or because part or all of the
assets of the surviving corporation or
the merged corporation are transferred
or successively transferred to one or
more corporations controlled in each
transfer by the transferor corporation.
Again, for this purpose a corporation is
controlled by the transferor corporation
if the transferor corporation owns stock
of such corporation constituting control
within the meaning of section 368(c).

The preamble to the January 28, 1998,
regulations explains that assets or stock
acquired in certain reorganizations may
be transferred among members of a
qualified group, and in certain cases to
partnerships, without preventing the
reorganization from satisfying COBE. It
also states that the IRS and Treasury
Department believe that the COBE
requirements adequately address the
remote continuity of interest issues
raised in Gorman v. Commissioner, 302
U.S. 82 (1937), and Helvering v.
Bashford, 302 U.S. 454 (1938), and,
therefore, that the final regulations do
not separately articulate rules for remote
continuity. The preamble also states that
§1.368—1(d), being limited to a
discussion of the COBE requirement,
does not address satisfaction of the
explicit statutory requirements of a
reorganization, which is the subject of
§ 1.368-2. Finally, the preamble states
that no inference is to be drawn as to
whether transactions not described in
§1.368-2(k) otherwise qualify as
reorganizations.

In Rev. Rul. 2001-1 C.B. 1290, and
Rev. Rul. 2002-85, 2002—52 1.R.B. 986,
the IRS addressed the effect of certain
transfers not described in § 1.368—2(k)
on certain transactions that otherwise
qualify as reorganizations. In Rev. Rul.
2001-24, the IRS considered whether a
transfer of the stock of the acquiring
corporation to a corporation wholly
owned by the issuing corporation
following a transaction that otherwise
qualified as a reorganization under

section 368(a)(1)(A) by reason of section
368(a)(2)(D) (a forward triangular
merger) prevented the transaction from
qualifying as such. The IRS ruled that
the transfer of stock of the acquiring
corporation did not cause the issuing
corporation to be treated as not in
control of the acquiring corporation for
purposes of section 368(a)(2)(D), and
did not cause the issuing corporation to
fail to be treated as a party to the
reorganization. In arriving at these
conclusions, the ruling notes that
section 368(a)(2)(C) and §1.368-2(k) do
not specifically address the facts of the
ruling and section 368(a)(2)(C) does not
preclude the transaction from qualifying
as a reorganization. The ruling states
that, by its terms, section 368(a)(2)(C) is
a permissive, rather than an exclusive or
restrictive, section. therefore, the
transfer of acquiring corporation stock
to the issuing corporation’s wholly
owned subsidiary did not prevent the
transaction from qualifying as a forward
triangular merger.

In Rev. Rul. 2002-85, the IRS
considered whether an acquiring
corporation’s transfer of acquired assets
to a subsidiary controlled by the
acquiring corporation would prevent the
acquiring corporation’s acquisition of
those assets from qualifying as a
reorganization under section
368(a)(1)(D). After noting that section
368(a)(2)(C) is permissive rather than
exclusive or restrictive, the ruling
reasons that, because §1.368-2(k)
restates and interprets section
368(a)(2)(C), § 1.368—2(k) also should be
viewed as permissive and not exclusive
or restrictive. The ruling concludes that
the absence of section 368(a)(1)(D) from
§1.368-2(k) does not prevent a
corporation from remaining a party to a
reorganization even if the acquired stock
or assets are transferred to a controlled
subsidiary. The ruling states that, like
reorganizations under sections
368(a)(1)(A) and 368(a)(1)(C),
reorganizations under section
368(a)(1)(D) are asset reorganizations. In
reorganizations under sections
368(a)(1)(A) and reorganizations under
section 368(a)(1)(C), the original
transferee is treated as a party to a
reorganization, even if the acquired
assets are transferred to a controlled
subsidiary of the original transferee.
Because the differences between
reorganizations under section
368(a)(1)(D) on the one hand and
reorganizations under sections
368(a)(1)(A) and (C) on the other hand
do not warrant treating the original
transferee in a transaction that
otherwise satisfies the requirements of a
reorganization under section

368(a)(1)(D) differently from the original
transferee in a reorganization under
section 368(a)(1)(A) or (C) for purposes
of section 368(b), the ruling concludes
that the original transferee in a
transaction that otherwise satisfies the
requirements of a reorganization under
section 368(a)(1)(D) is treated as a party
to the reorganization, notwithstanding
the original transferee’s transfer of
acquired assets to a controlled
subsidiary of the original transferee. The
ruling concludes that the transaction
qualifies as a reorganization under
section 368(a)(1)(D).

Explanation of Provisions

As described above, in the regulations
under section 368 and in revenue
rulings, the IRS and Treasury
Department have considered the effect
of transfers of assets or stock to
controlled corporations on the
qualification of a transaction as a
reorganization in a variety of situations
not addressed by section 368(a)(2)(C). In
each of these cases, the IRS and
Treasury Department have concluded
that the transfers did not cause the
transaction to fail to qualify as a
reorganization. These conclusions
reflect the fact that, in all of the
situations considered, the transactions,
in form, satisfy the statutory
requirements of a reorganization and, in
substance, constitute readjustments of
continuing interests in the reorganized
business in modified corporate form.
None of the transactions involve the
transfer of the acquired stock or assets
to a “stranger,” a result inconsistent
with reorganization treatment. H.R. Rep.
No. 83—-1337, A134 (1954).

The IRS and Treasury believe that
certain transfers of stock and assets to
controlled corporations are consistent
with reorganization treatment, even
though in some cases the transfers
involve a type of reorganization not
included in section 368(a)(2)(C). The
effect of transferring stock or assets to a
controlled corporation on the
qualification of a transaction as a
reorganization should not depend on
the specific reorganization provision at
issue. Given that section 368(a)(2)(C)
was intended to be permissive rather
than exclusive with respect to certain
transfers of stock or assets to a
controlled corporation following a
transaction that would qualify as a
reorganization without regard to the
transfer, the IRS and Treasury believe it
is appropriate to extend its principles to
certain transfers of stock and assets after
all types of reorganizations.

Accordingly, these regulations
propose to amend § 1.368-2(k) to
provide that a transaction otherwise
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qualifying as a reorganization under
section 368(a) will not be disqualified as
a result of the transfer or successive
transfers to one or more corporations
controlled in each transfer by the
transferor corporation of part or all of (i)
the assets of any party to the
reorganization, or (ii) the stock of any
party to the reorganization other than
the issuing corporation. In addition,
these proposed regulations include
amendments to the COBE regulations
under §1.368—1(d) and amendments to
the definition of a party to a
reorganization under § 1.368-2(f) that
reflect § 1.368—2(k) as proposed.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impost a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and 8 copies)
or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register

Drafting Information

The principal author of these
proposed regulations is Rebecca O.
Burch of the Office of Associate Chief
Counsel (Corporate). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.

2. Section 1.368-1 is amended as
follows:

1. Paragraph (d)(4)(i) is redesignated
as paragraph (d)(4)(i)(A) and revised.

2. New paragraph (d)(4)(i)(B) is added.

3. Paragraph (d)(5), introductory text,
is redesignated as paragraph (d)(5)(i),
and revised.

4. In newly designated paragraph
(d)(5)(i), Examples, 7, 8, 9, 10, 11, and
12 are redesignated as Examples 8, 9,
10, 11, 12, and 13, respectively.

5. In newly designated paragraph
(d)(5)(1), the first sentence in
redesignated Examples 9, 10, and 12 is
revised.

6. In newly designated paragraph
(d)(5)(1), a new Example 7 is added.

7. New paragraph (d)(5)(ii) is added.

The revisions and additions read as
follows:

§1.368-1 Purpose and scope of exception
of reorganization exchanges.
* * * * *

(d) * % %

(4) * *x %

(i) Businesses and assets of members
of a qualified group—(A) In general.
The issuing corporation is treated as
holding all of the businesses and assets
of all of the members of the qualified
group, as defined in paragraph (d)(4)(ii)
of this section.

(B) Special rule. The issuing
corporation is treated as holding all of
the businesses and assets of the
surviving corporation after a
reorganization that otherwise satisfies
the requirements of a reverse triangular
merger (as defined in § 1.358—
6(b)(2)(iii)), the acquired corporation
after a reorganization that otherwise
satisfies the requirements of section
368(a)(1)(B), and the acquiring
corporation after a reorganization that
otherwise satisfies the requirements of a
forward triangular merger (as defined in
§1.358-6(b)(2)(i)), a triangular B
reorganization (as defined in § 1.358—
6(b)(2)(iv)), a triangular C reorganization
(as defined in § 1.358—-6(b)(2)(ii)), or a
reorganization under section
368(a)(1)(G) by reason of section
368(a)(2)(D), provided that members of

the qualified group own, in the
aggregate, stock of the surviving, or
acquiring corporation meeting the
requirements of section 368(c). This
paragraph (d)(4)(i)(B) applies to
transactions occurring after the date this
regulations are published as final

regulations in the Federal Register.
* * * * *

(5) Examples. (i) The following
examples illustrate this paragraph (d).
All the following corporations have only

one class of stock outstanding.
* * * * *

Example 7. (i) Facts. The facts are the same
as in Example 6, except that, instead of P
acquiring the assets of T, HC acquires all of
outstanding stock of T in exchange solely for
voting stock of P. In addition, as part of the
plan of reorganization, HC transfers 10
percent of the stock of T to each of
subsidiaries S—1 through S—10. Finally, T
will continued to operate an auto parts
distributorship. Without regard to whether
the transaction satisfies the COBE
requirement, the transaction qualifies as a
triangular B reorganization.

(ii) Continuity of business enterprise.
Under paragraph (d)(4)(i)(B) of this section, P
is treated as holding all of the assets and
conducting the business of T because S—1
through S—10, members of the qualified
group, own stock of T meeting the
requirements of section 368(c). Therefore, the
COBE requirement of paragraph (d)(1) of this
section is satisfied because P is treated as
continuing T’s business.

* * * * *

Example 9. * * * (i) Facts. The facts are
the same as Example 8, except that S-3
transfers the historic T business to PRS in
exchange for a 1 percent interest in PRS.

* * * * *

Example 10. * * * (i) Facts. The facts are
the same as Example 8, except that S-3
transfers the historic T business to PRS in
exchange for a 33%4 percent interest in PRS,
and no member of P’s qualified group
performs active and substantial management
functions for the ski boot business operated
in PRS.

* * * * *

Example 12. * * * (i) Facts. The facts are
the same as Example 11, except that S—1
transfers all the T assets to PRS and P and
X each transfer cash to PRS in exchange for
partnership interests. * * *

* * * * *

(i) Effective dates. Paragraph (d)(5)
Example 6, and Example 8 through
Example 13 apply to transactions
occurring after January 28, 1998, except
that they do not apply to any transaction
occurring pursuant to a written
agreement which is binding on January
28,1998, and at all times thereafter.
Paragraph (d)(5) Example 7 applies to
transactions occurring after the date
these regulations are published as final
regulations in the Federal Register.

* * * * *
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3. Section 1.368-2 is amended by:

1. Adding three sentences at the end
of paragraph (f).

2. Revising paragraph (k).

The additions and the revision read as
follows:

§1.368-2 Definition of terms.
* * * * *

(f) * * *If a transaction otherwise
qualifies as a reorganization under
section 368(a)(1)(B) or as a reverse
triangular merger (as defined in § 1.358—
6(b)(2)(iii)), the target corporation (in
the case of a transaction that otherwise
qualifies as a reorganization under
section 368(a)(1)(B)) or the surviving
corporation (in the case of a transaction
that otherwise qualifies as a reverse
triangular merger) remains a party to the
reorganization even though its stock or
assets are transferred in a transaction
described in paragraph (k) of this
section. If a transaction otherwise
qualifies as a forward triangular merger
(as defined in § 1.358-6(b)(2)(1)), a
triangular B reorganization (as defined
in §1.358-6(b)(2)(iv)), a triangular C
reorganization (as defined in § 1.358—
6(b)(2)(ii)), or a reorganization under
section 368(a)(1)(G) by reason of section
368(a)(2)(D), the acquiring corporation
remains a party to the reorganization
even though its stock is transferred in a
transaction described in paragraph (k) of
this section. The two preceding
sentences apply to transactions
occurring after the date these
regulations are published as final
regulations in the Federal Register.

* * * * *

(k) Certain transfers of assets or stock
in reorganizations—(1) General rule. A
transaction otherwise qualifying as a
reorganization under section 368(a)
shall not be disqualified as a result of
the transfer or successive transfers to
one or more corporations controlled in
each transfer by the transferor
corporation in part or all of—

(i) The assets of any party to the
reorganization; or

(i1) The stock of any party to the
reorganization other than the issuing
corporation (as defined in § 1.368-1(b)).

(2) Control. Control is defined under
section 368(c).

(3) Examples. The following examples
illustrate the application of this
paragraph (k). P is the issuing
corporation and T is the target
corporation. P has only one class of
stock outstanding. The examples are as
follows:

Example 1. Transfers of acquired assets to
controlled corporations after a reorganization
under section 368(a)(1)(C). (i) Facts. T
operates a bakery that supplies delectable
pastries and cookies to local retail stores. The

acquiring corporate group produces a variety
of baked goods for nationwide distribution. P
owns 80 percent of the stock of S—1. Pursuant
to a plan of reorganization, T transfers all of
its assets to S—1 solely in exchange for P
stock, which T distributes to its shareholders.
S—1 owns 80 percent of the stock of S-2, and
S—2 owns 80 percent of the stock of S-3,
which also makes and supplies pastries and
cookies. Pursuant to the plan of
reorganization, S—1 transfers all of the T
assets to S—2, and S-2 transfers all of the T
assets to S-3.

(ii) Analysis. Under this paragraph (k), the
transaction, which otherwise qualifies as a
reorganization under section 368(a)(1)(C), is
not disqualified by reason of the fact of the
successive transfers of all of the T assets to
S—2, and from S—2 to S-3 because, in each
transfer, the transferee corporation is
controlled by the transferor corporation.

Example 2. Transfers of acquired assets to
controlled corporations after a reorganization
under section 368(a)(1)(D). (i) Facts. The facts
are the same as Example 1 except that P also
owns 100 percent of the stock of T before the
transaction, and T transfers all of its assets
to S—1 solely in exchange for S—1 stock,
which T distributes to P.

(ii) Analysis. Under this paragraph (k), the
transaction, which otherwise qualifies as a
reorganization under section 368(a)(1)(D), is
not disqualified by reason of the fact of the
successive transfers of all of the acquired
assets from S—1 to S-2, and from S-2 to S—

3 because, in each transfer, the transferee
corporation is controlled by the transferor
corporation.

Example 3. Transfer of acquiring stock to
controlled corporation after a reorganization
under section 368(a)(1)(A). (i) Facts. The
facts are the same as Example 1 except that
P owns 80 percent of the stock of S—4 and,
pursuant to the plan of reorganization, S—1
acquires all of the T assets as a result of the
merger of T with and into S—1. In addition,
in the merger, the T shareholders receive
consideration 50 percent of which is stock of
P and 50 percent of which is cash. Finally,
pursuant to the plan of reorganization, P
transfers all of the S—1 stock to S—4.

(ii) Analysis. Under this paragraph (k), the
transaction, which otherwise qualifies as a
reorganization under section 368(a)(1)(A) by
reason of section 368(a)(2)(D), is not
disqualified by the transfer of all of the S—

1 stock to S—4 because, in the transfer, the
transferee corporation is controlled by the
transferor corporation.

Example 4. Transfers of acquired stock to
controlled corporations after a reorganization
under section 368(a)(1)(B). (i) Facts. The facts
are the same as Example 1 except that S—1
acquires all of the T stock rather than the T
assets, and as part of the plan of
reorganization, S—1 transfers 50 percent of
the T stock to S—2, and S-2 transfers that T
stock to S-3.

(ii) Analysis. Under this paragraph (k), the
transaction, which otherwise qualifies as a
reorganization under section 368(a)(1)(B), is
not disqualified by the successive transfers of
part of the acquired stock from S-1 to S-2,
and from S—3 because, in each transfer, the
transferee corporation is controlled by the
transferor corporation.

Example 5. Transfers of acquiring
corporation stock to controlled corporations
after a reorganization under section
368(a)(1)(B). (i) Facts. The facts are the same
as Example 4 except that P owns 80 percent
of the stock of S—4, and S—4 owns 80 percent
of the stock of S5, and, as part of the plan
of reorganization, following the acquisition of
T stock by S—1, P transfers 10 percent of its
S—1 stock to S—4, and S—4 transfers that S—

1 stock to S-5.

(ii) Analysis. Under this paragraph (k), the
transaction, which otherwise qualifies as a
reorganization under section 368(a)(1)(B), is
not disqualified by reason of the successive
transfers of S—1 stock to S—4, and from S—4
to S—5 because, in each transfer, the
transferee corporation is controlled by the
transferor corporation.

Example 6. Transfer of acquired stock to a
partnership. (i) Facts. The facts are the same
as in Example 4. However, as part of the plan
of reorganization, S—2 and S-3 form a new
partnership, PRS. Immediately thereafter, S—
3 transfers all of its T stock to PRS in
exchange for an 80 percent partnership
interest, and S—2 transfers cash to PRS in
exchange for a 20 percent partnership
interest.

(ii) Analysis. This paragraph (k) describes
the successive transfers of T stock to S—3, but
does not describe S-3’s transfer of T stock to
PRS. Therefore, the characterization of this
transaction must be determined under the
relevant provisions of law, including the step
transaction doctrine. See § 1.368—1(a). The
transaction fails to meet the control
requirement of a reorganization described in
section 368(a)(1)(B) because immediately
after the acquisition of the T stock, the
acquiring corporation does not have control
of T.

(4) Effective date. This paragraph (k)
applies to transactions occurring after
the date these regulations are published
as final regulations in the Federal
Register.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—4483 Filed 3—1—-04; 8:45 am)]
BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 402

[Docket No. SLSDC 04-17202]

RIN 2135-AA19

Tariff of Tolls

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Saint Lawrence Seaway
Development Corporation (SLSDC) and
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the St. Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Tariff of Tolls in their
respective jurisdictions. The Tariff sets
forth the level of tolls assessed on all
commodities and vessels transiting the
facilities operated by the SLSDC and the
SLSMC. The SLSDC will be revising its
regulations to reflect the fees and
charges charged by the SLSMC in
Canada starting in the 2004 navigation
season, which are effective only in
Canada. The SLSDC also proposes an
amendment to increase the minimum
charge per lock transited for full or
partial transit of the Seaway to be
charged by the SLSDC for transit
through the U.S. locks of vessels that are
not pleasure craft or vessels subject in
Canada to the tolls under items 1 and 2
of the Tariff. Since this latter proposed
amendment would be of applicability in
the United States, comments are invited
on only on this. (See SUPPLEMENTARY
INFORMATION.)

DATES: Any party wishing to present
views on the proposed amendment may
file comments with the Corporation on
or before April 1, 2004.

ADDRESSES: Signed, written comments
should refer to the docket number
appearing at the top of this document
and must be submitted to the Docket
Clerk, U.S. DOT Dockets, Room PL—401,
400 Seventh Street, SW., Washington,
DC 20590-0001. Written comments may
also be submitted electronically at http:/
/dmses.dot.gov/submit/BlankDSS.asp.
All comments received will be available
for examination between 9 a.m. and 5
p.m., e.t.,, Monday through Friday,
except Federal holidays. Those desiring
notification of receipt of comments must
include a self-addressed, stamped
envelope or postcard.

FOR FURTHER INFORMATION CONTACT:
Marc C. Owen, Chief Counsel, Saint
Lawrence Seaway Development
Corporation, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366—6823.
SUPPLEMENTARY INFORMATION: The Saint
Lawrence Seaway Development
Corporation (SLSDC) and the St.
Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish

and presently administer the St.
Lawrence Seaway Tariff of Tolls in their
respective jurisdictions. (The Tariff is
called the Schedule of Fees and Charges
in Canada.) The proposed amendments
are described in the following summary.

The Tariff sets forth the level of tolls
assessed on all commodities and vessels
transiting the facilities operated by the
SLSDC and the SLSMC. The SLSDC is
proposing to revise § 402.8, “‘Schedule
of Tolls,” to reflect the fees and charges
charged by the SLSMC in Canada
starting in the 2004 navigation season.
With one exception, the changes affect
the tolls for commercial vessels and are
applicable only in Canada as the
collection of the U.S. portion of tolls for
commercial vessels is waived by law (33
U.S.C. 988a(a)). Accordingly, no notice
and comment is necessary on these
amendments. The SLSDC also proposes
an amendment to increase the minimum
charge per lock transited for full or
partial transit of the Seaway to be
charged by the SLSDC for transit
through the U.S. locks of vessels that are
not pleasure craft or vessels subject in
Canada to the tolls under items 1 and 2
of the Tariff. Since only this latter
proposed amendment would be of
applicability in the United States,
comments are invited on only on this.
The specific change proposed is to
amend § 402.8, “Schedule of Tolls”, to
increase the per lock charge for transit
through a U.S. lock from $16.44 to
$16.77. This increase is due to higher
operating costs at the locks.

Regulatory Evaluation

This proposed regulation involves a
foreign affairs function of the United
States and therefore Executive Order
12866 does not apply and evaluation
under the Department of
Transportation’s Regulatory Policies and
Procedures is not required.

Regulatory Flexibility Act
Determination

The Saint Lawrence Seaway
Development Corporation certifies that
this proposed regulation will not have a
significant economic impact on a
substantial number of small entities.
The St. Lawrence Seaway Tariff of Tolls
primarily relates to commercial users of
the Seaway, the vast majority of whom

are foreign vessel operators. Therefore,
any resulting costs will be borne mostly
by foreign vessels.

Environmental Impact

This proposed regulation does not
require an environmental impact
statement under the National
Environmental Policy Act (49 U.S.C.
4321, et reg.) because it is not a major
Federal action significantly affecting the
quality of human environment.

Federalism

The Corporation has analyzed this
proposed rule under the principles and
criteria in Executive Order 13132, Dated
August 4, 1999, and has determined that
it does not have sufficient federalism
implications to warrant a Federalism
Assessment.

Unfunded Mandates

The Corporation has analyzed this
proposed rule under title II of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 109 Stat. 48) and
determined that it does not impose
unfunded mandates on State, local, and
tribal governments and the private
sector requiring a written statement of
economic and regulatory alternatives.

Paperwork Reduction Act

This proposed regulation has been
analyzed under the Paperwork
Reduction Act of 1995 and does not
contain new or modified information
collection requirements subject to the
Office of Management and Budget
review.

List of Subjects in 33 CFR Part 402

Vessels, Waterways.

Accordingly, the Saint Lawrence
Seaway Development Corporation
proposes to amend 33 CFR part 402,
Tariff of Tolls, as follows:

PART 402—TARIFF OF TOLLS

1. The authority citation for part 402
would continue to read as follows:

Authority: 33 U.S.C. 983(a), 984(a)(4), and
988, as amended; 49 CFR 1.52.

2. Section 402.8 would be revised to
read as follows:

§402.8 Schedule of tolls.

Rate ($) Montreal to or from Lake Ontario

Rate ($) Welland Canal—
Lake Ontario to or from

Item Description of charges (5 locks) Lake Erie
(8 locks)
Column 1 Column 2 Column 3

1. ... Subject to item 3, for complete transit of the Sea-

way, a composite toll, comprising:
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s | . ‘ Rati ($) Welland Cafnal—
_ Rate Montreal to or from Lake Ontario Lake Ontario to or from
Item Description of charges ® (5 locks) Lake Erie
(8 locks)
Column 1 Column 2 Column 3
(1) A charge per gross registered ton of the | 0.0912 ........cooiiiiiiiiie i 0.1482.
ship, applicable whether the ship is wholly or
partially laden, or is in ballast, and the gross
registered tonnage being calculated accord-
ing to prescribed rules for measurement in
the United States or under the International
Convention on Tonnage Measurement of
Ships, 1969, as amended from time to time.
(2) A charge per metric ton of cargo as cer-
tified on the ship’s manifest or other docu-
ment, as follows:
(8) BUIK CArgo ....ccvvvveieiiieieeiiccec e 0.6268.
(b) General Cargo .........ccceeeeeeniiieeiniieenis 1.0031.
(c) Steel slab .....c.coovveiiiiiiiiice 0.7181.
(d) Containerized cargo ....... 0.6268.
(e) Government aid cargo .... N/A.
(F) Grain oo 0.6268.
(9) Coal ..o . 0.6268.
(3) A charge per passenger per lock ................ L1.3449 o 1.3449.
(4) A charge per lock for transit of the Welland
Canal in either direction by cargo ships:
(8) Loaded ........coovvviieiieiiec e NIA s 500.61.
(b) In ballast ........cceeeiiiieeiiieeeeeee e NJA e 369.87.

2. e Subject to item 3, for partial transit of the Seaway .. | 20 per cent per lock of the applicable charge under | 13 per cent per lock of the
items 1(1) and (2) plus the applicable charge applicable charge under
under items 1(3) and (4). items 1(1) and (2) plus

the applicable charge
under items 1(3) and (4).
3 Minimum charge per ship per lock transited for full | 16.77 ......coooiiiiiiiiiie e 16.77.
or partial transit of the Seaway.
4. ... A rebate applicable for the 2004 navigation season | Rebate Of 090 ........ccccoiieiiiiiiiiiiiiee e Rebate of 0%.
to the rates of item 1 to 3.
5 A charge per pleasure craft per lock transited for | 20.00 .........cccoooiiiiiiiieiiiee e 20.00.
full or partial transit of the Seaway, including ap-
plicable Federal taxes 1.

1The applicable charge at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell) for pleasure craft is $20 U.S. or
$30 Canadian per lock. The applicable charge under item 3 at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell)
will be collected in U.S. dollars. The other amounts are in Canadian dollars and are for the Canadian share of tolls. The collection of the U.S.
portion of tolls for commercial vessels is waived by law (33 U.S.C. 988a(a)).

Issued at Washington, DC, on February 26,
2004.

Saint Lawrence Seaway Development
Corporation.

Marc C. Owen,

Chief Counsel.

[FR Doc. 04—4546 Filed 3—1—-04; 8:45 am]
BILLING CODE 4910-61-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX-162-1-7598; FRL-7629-4]

Approval and Promulgation of
Implementation Plans; Texas; Excess
Emissions During Startup, Shutdown
and Malfunction Activities; and Notice
of Resolution of Deficiency for Title V
Permit Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve rule revisions into the Texas
State Implementation Plan (SIP). In this
rulemaking, we are proposing two
separate actions. First, we are proposing
to approve two SIP revisions submitted
on September 12, 2002, and January 5,
2004, by the State of Texas. These
revisions pertain to Texas’ excess
emissions rule, 30 TAC Chapter 101,
General Air Quality Rules, specifically,
the reporting and recordkeeping
requirements, and enforcement actions
for excess emissions during startup,
shutdown, and malfunction (SSM)
activities. Second, we are proposing to
find that Texas has corrected all
deficiencies identified in our January 7,
2002, Notice of Deficiency (NOD). See
section 1 of this document for more
information concerning our action on
the NOD. The EPA is proposing
approval of these two separate actions

as meeting the requirements of the
Federal Clean Air Act (the Act).

DATES: Comments must be received on
or before April 1, 2004.

ADDRESSES: Comments may be
submitted by mail to: Mr. Thomas Diggs
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Dallas,
Texas 75202—-2733. Comments may also
be submitted electronically, by
facsimile, or through hand delivery/
courier. Follow the detailed instructions
as provided in the General Information
section of this document. Copies of the
State’s request and other supporting
information used in developing this
action are available for inspection
during normal business hours at the
following locations:

Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733.

Texas Commission on Environmental
Quality (TCEQ), Office of Air Quality,
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12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, for General Rule 101
questions, of the Air Planning Section
(6PD-L) at (214) 665-6691, or
shar.alan@epa.gov. Mr. Stanley M.
Spruiell, for NOD questions, of the Air
Permits Section (6PD-R), EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733 at (214) 665-7212, or
spruiell.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
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The 30 TAC, General Air Quality Rule 101
The January 7, 2002, NOD
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4. What Is a State Implementation Plan?
5. What Is The Federal Approval Process For
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6. What Does Federal Approval of a SIP Mean
To Me?
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General Information
Statutory and Executive Order Reviews

Throughout this document “we,”
us,” and “our’” mean EPA.
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1. What Are We Proposing To Approve?

The 30 TAC, General Air Quality Rule
101

On September 12, 2002, the Governor
of Texas submitted rule revisions to 30
TAC, General Air Quality Rule 101,
Subchapter A and Subchapter F,
concerning the reporting and
recordkeeping requirements and
enforcement action for excess emissions
during SSM activities. The September
12, 2002, submittal concerned
amendments to Definitions (101.1),
repeal of Upset Reporting and
Recordkeeping Requirements (101.6),
Maintenance, Startup and Shutdown
Reporting, Recordkeeping, and
Operational Requirements (101.7),
Demonstrations (101.11), Temporary
Exemptions During Drought Conditions
(101.12), Petition for Variance (101.15),
Effect of Acceptance of Variance or
Permit (101.16), Transfers (101.17), and
addition of new sections: Emissions
Event Reporting and Recordkeeping
Requirements (101.201), Scheduled
Maintenance, Startup, and Shutdown
Reporting and Recordkeeping
Requirements (101.211), Operational
Requirements (101.221), Demonstrations
(101.222), Actions to Reduce Excessive
Emissions (101.223), Temporary
Exemptions During Drought Conditions
(101.224), Petition for Variance
(101.231), Effect of Acceptance of
Variance or Permit (101.232), and

Variance Transfers (101.233). See our
Technical Support Document (TSD) for
more details. Texas submitted the
September 12, 2002, rule revision as a
result of adoption of Texas House Bill
2912, sections 5.01 and 18.14, 77th
Legislature, 2001. In a letter dated June
10, 2002, EPA submitted comments on
those rule revisions to the State.

On January 5, 2004, the TCEQ
submitted additional rule revisions to
30 TAC, General Air Quality Rule 101,
Subchapter F, Division 3, sections
101.221-223.

The January 5, 2004, rule revisions
concerned Operational Requirements
(101.221), Demonstrations (101.222),
and Actions to Reduce Excessive
Emissions (101.223). See our TSD for
more details. The January 5, 2004,
submittal establishes an affirmative
defense to civil and administrative
enforcement actions, other than actions
for injunctive relief, for certain
violations of emission limitations,
provided specific criteria are met. The
January 5, 2004, submittal makes clear
that there is no automatic exemption
from compliance with the emissions
and opacity limitations during SSM
activities and that the proposed
amendments will not limit EPA or
citizen authority to take enforcement
action. Thus, determinations made by
the State under section 101.222 will not
bar enforcement actions for exceedances
of emissions limitations brought by EPA
or citizens under the Act.

The January 5, 2004, submittal also
contains ‘“sunset provisions” in
subsections 101.221(g), 101.222(h), and
101.223(e) of the rule. The sunset
provisions state that the sections
101.221, 101.222, and 101.223 will
expire on June 30, 2005.

The January 7, 2002, NOD

On January 7, 2002 (67 FR 732), we
published an NOD for Texas’ title V
Operating Permit Program. We based the
NOD upon our finding that several State
requirements did not meet the
minimum Federal requirements of 40
CFR part 70 and the Act. The TCEQ
adopted rule revisions to resolve the
deficiencies we identified in the NOD
and submitted the changes to EPA as
revisions to its title V Operating Permit
Program on December 9, 2002. The
December 9, 2002, submittal also
included revisions to the Texas SIP
concerning potential to emit
requirements necessary for resolving the
NOD.

On July 9, 2003, we proposed to
approve the revisions to the Texas title
V Operating Permit Program and to find
that, upon final SIP approval of sections
101.201, 101.211, 101.221, 101.222, and

101.223, the revisions satisfy Texas’
requirement to correct the program
deficiencies identified in the NOD (68
FR 40871).

On December 17, 2003, the TCEQ
adopted the changes to sections
101.201, 101.211, 101.221, 101.222, and
101.223, reporting, recordkeeping and
enforcement requirements for excess
emissions during startup, shutdown,
and malfunction activities, and
submitted them to EPA for approval into
the SIP on January 5, 2004.

We also approved SIP revisions
concerning potential to emit
requirements identified in the NOD on
November 14, 2003 (68 FR 64543).
Today, we are proposing to approve
sections 101.201, 101.211, 101.221,
101.222, and 101.223 as revisions to the
Texas SIP.

We have reviewed the TCEQ’s actions
to resolve the shortcomings identified in
the NOD, and we have proposed
approval of all of the corrections. Based
upon today’s proposed approval of
sections 101.201, 101.211. 101.221,
101.222, 101.223; our July 9, 2003
proposed approval of revisions to the
Texas title V program; and our
November 14, 2003 final SIP approval of
potential to emit requirements in this
rul