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FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 2004-5]

Extension of Administrative Fines
Program

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: Section 639 of the Fiscal 2004
Omnibus Consolidated Appropriations
Act (2004 Appropriations Act”)
amended the Treasury and General
Government Appropriations Act, 2000,
by extending the expiration date in
which the Federal Election Commission
(“Commission”) may assess civil
monetary penalties for violations of the
reporting requirements of section 434(a)
of the Federal Election Campaign Act
(“Act” or “FECA”). Accordingly, the
Commission is extending the
applicability of its rules and penalty
schedules in implementing the
administrative fines program (“AFP”).
Further information is provided in the
SUPPLEMENTARY INFORMATION that
follows.

EFFECTIVE DATE: February 11, 2004.

FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Acting Assistant General
Counsel, or Mr. Daniel E. Pollner,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION:

Explanation and Justification for 11
CFR 111.30

Section 640 of the Treasury and
General Government Appropriations
Act, 2000, Pub. L. No. 106-58, 106th
Cong., 113 Stat. 430, 476-77 (1999),
amended 2 U.S.C. 437g(a)(4) to provide
for a modified enforcement process for
violations of certain reporting
requirements. Under 2 U.S.C.

437g(a)(4)(C), the Commission may
assess a civil monetary penalty for
violations of the reporting requirements
of 2 U.S.C. 434(a). This authority,
however, terminated on December 31,
2003. See Pub. L. No. 107-67, 107th
Cong., 640(c). Recently, section 639 of
the 2004 Appropriations Act amended
the Treasury and General Government
Appropriations Act, 2000, by extending
the sunset date to include all reports
that cover activity between July 14, 2000
and December 31, 2005. Accordingly,
the Commission is issuing this final rule
to amend section 11 CFR 111.30 to
renew the applicability of the
administrative fines regulations, 11 CFR
part 111, subpart B, to include all
violations relating to reports that cover
the period between July 14, 2000 and
December 31, 2003 and the period
between the date that this final rule is
published in the Federal Register and
December 31, 2005.

Until the 2004 Appropriations Act
was enacted, the Commission did not
have the authority to extend the AFP
beyond December 31, 2003.
Consequently, there is a gap in the
applicability of the AFP from January 1,
2004 to February 10, 2004. All reports
covering reporting periods that began
and ended during this gap and that are
due before February 11, 2004, the
effective date of this final rule, are not
subject to the AFP. This includes certain
48-hour reports and pre-election reports.
These reports are, however, subject to
the Commission’s enforcement
procedures set forth at 11 CFR subpart
A. See 11 CFR 111.31(a).

The Commission notes that Congress,
in extending the Commission’s AFP
authority, provided for continuous
applicability of the AFP through
December 31, 2005. Moreover, the AFP
is procedural; the underlying
substantive reporting requirements have
remained continuously in effect.
Consequently, it is appropriate to apply
the AFP to reports that are due after
February 10, 2004 even though those
reports may relate to reporting periods
that include the gap.

The Commission is promulgating this
final rule without notice or an
opportunity for comment because it falls
under the “‘good cause” exemption of
the Administrative Procedures Act, 5
U.S.C. 553(b)(3)(B). This exemption
allows agencies to dispense with notice
and comment if the procedures are

“impracticable, unnecessary, or contrary
to public interest.”” Id. This final rule
satisfies the “‘good cause” exemption
because a notice and comment period is
impracticable in that it would prevent
this final rule from taking effect without
an even larger gap in the applicability
of the AFP. See Administrative
Procedures Act: Legislative History, S.
Doc. No. 248 200 (1946)

(““ ‘Impracticable’ means a situation in
which the due and required execution
of the agency functions would be
unavoidably prevented by its
undertaking public rule-making
proceedings”). In addition, this final
rule merely extends the applicability of
the AFP and does not change the
substantive regulations themselves.
Those regulations were already subject
to notice and comment when they were
proposed in March 2000, 65 FR 16534,
and adopted in May 2000, 65 FR 31787,
and again when substantive revisions to
the AFP were proposed in April 2002,
67 FR 20461, and adopted in March
2003, 68 FR 12572. Thus, it is
appropriate and necessary for the
Commission to publish this final rule
without providing a notice and
comment period.

The Commission is making this final
rule effective immediately upon
publication in the Federal Register
because it falls within the “good cause”
exception to the thirty-day delayed
effective date requirement set forth at
section 553(d)(3) of the Administrative
Procedures Act. See 5 U.S.C. 553(d)(3).
The same reasons that justify the
promulgation of this final rule without
a notice and comment period, which are
set forth above, also justify making this
final rule effective without the thirty-
day delay. Moreover, making this final
rule effective immediately upon
publication in the Federal Register is
justified because a thirty-day delay of
the effective date would increase the
gap in the AFP.

The Commission is submitting this
final rule to the Speaker of the House of
Representatives and the President of the
Senate pursuant to the Congressional
Review of Agency Regulations Act, 5
U.S.C. 801(a)(1)(A), on February 6, 2004.
Since this is a non-major rule, it is not
subject to the delayed effective date
provisions of 5 U.S.C. 801(a)(3).
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Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The attached final rule will not have
a significant impact on a substantial
number of small entities. The basis for
this certification is that this final rule
merely extends the applicability of
existing regulations for two more years.
The existing regulations have already
been certified as not having a significant
economic impact on a substantial
number of small entities. 65 FR 31793
(2000). Therefore, the extension of these
existing regulations will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 11 CFR Part 111

Administrative practice and
procedures, Elections, Law enforcement.

= For the reasons set out in the preamble,
subchapter A, chapter I of title 11 of the
Code of Federal Regulations is amended
as follows:

PART 111—COMPLIANCE
PROCEDURES (2 U.S.C. 437g, 437d(a))

» 1. The authority for part 111 continues
to read as follows:

Authority: 2 U.S.C. 437g, 437d(a),
438(a)(8); 28 U.S.C. 2461 nt.

= 2.11 CFR 111.30is revised to read as
follows:

§111.30 When will subpart B apply?

Subpart B applies to violations of the
reporting requirements of 2 U.S.C.
434(a) committed by political
committees and their treasurers that
relate to the reporting periods that begin
on or after July 14, 2000 and end on or
before December 31, 2005. This subpart,
however, does not apply to reports that
are due between January 1, 2004 and
February 10, 2004 and that relate to
reporting periods that begin and end
between January 1, 2004 and February
10, 2004.

Dated: February 5, 2004.
Bradley A. Smith,
Chairman, Federal Election Commission.
[FR Doc. 04—2845 Filed 2—10-04; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 222

FEDERAL TRADE COMMISSION

16 CFR Part 602

[Regulation V; Docket Nos. R-1172 and R—
1175; and Project No. PO44804]

RIN 3084-AA94

Effective Dates for the Fair and
Accurate Credit Transactions Act of
2003

AGENCIES: Board of Governors of the
Federal Reserve System (Board) and
Federal Trade Commission (FTC).

ACTION: Joint final rules.

SUMMARY: The recently enacted Fair and
Accurate Credit Transactions Act of
2003 (FACT Act or the Act) requires the
Board and the FTC (the Agencies)
jointly to adopt rules establishing the
effective dates for provisions of the Act
that do not contain specific effective
dates. The Agencies are adopting joint
final rules that establish a schedule of
effective dates for many of the
provisions of the FACT Act for which
the Act itself does not specifically
provide an effective date. The Agencies
also are jointly making final rules that
previously were adopted on an interim
basis. Those rules establish December
31, 2003, as the effective date for
provisions of the Act that determine the
relationship between the Fair Credit
Reporting Act (FCRA) and state laws
and provisions that authorize
rulemakings and other implementing
action by various agencies.
EFFECTIVE DATE: Effective on March 12,
2004.
FOR FURTHER INFORMATION CONTACT:
Board: Thomas E. Scanlon, Counsel,
Legal Division, (202) 452—3594; David
A. Stein, Counsel, Minh-Duc T. Le, Ky
Tran-Trong, Senior Attorneys, Krista P.
DeLargy, Attorney, Division of
Consumer and Community Affairs, (202)
452-3667 or (202) 452—2412; for users of
Telecommunications Device for the Deaf
(“TDD”’) only, contact (202) 263—4869.
FTC: Christopher Keller or Katherine
Armstrong, Attorneys, Division of
Financial Practices, (202) 326-3224.
SUPPLEMENTARY INFORMATION:

I. Background

The FACT Act became law on
December 4, 2003. Pub. L. 108-159, 117
Stat. 1952. In general, the Act amends
the FCRA to enhance the ability of
consumers to combat identity theft, to
increase the accuracy of consumer
reports, and to allow consumers to

exercise greater control regarding the
type and amount of marketing
solicitations they receive. The FACT Act
also restricts the use and disclosure of
sensitive medical information. To
bolster efforts to improve financial
literacy among consumers, title V of the
Act (entitled the “Financial Literacy and
Education Improvement Act”) creates a
new Financial Literacy and Education
Commission empowered to take
appropriate actions to improve the
financial literacy and education
programs, grants, and materials of the
Federal government. Lastly, to promote
increasingly efficient national credit
markets, the FACT Act establishes
uniform national standards in key areas
of regulation.

The Act includes effective dates for
many of its sections that vary to take
account of the need for rulemaking,
implementation efforts by industry, and
other policy concerns. Section 3 of the
FACT Act requires the Agencies to
prescribe joint regulations establishing
an effective date for each provision of
the Act “[e]lxcept as otherwise
specifically provided in this Act and the
amendments made by this Act.” The
FACT Act requires that the Agencies
jointly adopt final rules establishing the
effective dates within two months of the
date of the enactment of the Act. Thus,
by law, the Agencies must complete
these rulemaking efforts by February 4,
2004. The Act also provides that each of
the effective dates set by the Agencies
must be ‘“‘as early as possible, while
allowing a reasonable time for the
implementation” of that provision, but
in no case later than ten months after
the date of issuance of the Agencies’
joint final rules establishing the
effective dates for the Act. 117 Stat.
1953.

In mid-December of 2003, the
Agencies took two related actions to
comply with the requirement to
establish effective dates for the Act. In
the first action, the Agencies
implemented joint interim final rules
that establish December 31, 2003, as the
effective date for sections 151(a)(2),
212(e), 214(c), 311(b), and 711 of the
FACT Act, each of which determines
the relationship of State laws to areas
governed by the FCRA. See 68 FR 74467
(Dec. 24, 2003). In the second action, the
Agencies proposed joint rules that
would establish a schedule of effective
dates for certain other provisions of the
FACT Act for which the Act itself does
not specifically provide an effective
date. See 68 FR 74529 (Dec. 24, 2003).
The Agencies sought comment on both
of these related actions.
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II. Overview of the Comments Received

The Agencies collectively received
more than 50 comments in response to
the joint interim final and proposed
rules; many commenters sent copies of
the same letter to each of the Agencies
and submitted separate comments on
both the joint interim final and
proposed rules.® Most of the comments
were submitted by financial institutions
and associations that represent financial
institutions. Other comments were
submitted by the National Association
of Attorneys General and by groups that
represent consumers, including the
Consumer Federation of America. Three
members of Congress also submitted
comments in response to the Agencies’
joint interim and proposed rules.

Overall, commenters supported the
Agencies’ approach to establish effective
dates in a bifurcated structure that
distinguished the provisions that
require immediate effective dates
(primarily those that relate to state laws)
from the other provisions of the FACT
Act. The comments also expressed
support for the Agencies’ joint proposal
to establish a schedule of effective dates
that would make certain provisions
effective as early as March 31, 2004, and
others effective December 1, 2004.
Commenters focused on two main
issues: first, with respect to the
Agencies’ joint interim final rules,
commenters raised concerns about
establishing December 31, 2003, as the
effective date for the preemption
provisions of the FCRA, as amended by
the FACT Act; and second, commenters
raised concerns about establishing
December 1, 2004, as the effective date
for section 214(a) of the FACT Act,
which relates to using information for
making solicitations to a consumer.
After reviewing the comments received,
the Agencies have determined to make
final the joint interim rules and have
modified the joint proposed rules in
certain respects, as discussed below.2

III. Section-by-Section Analysis

In the supplementary information to
the joint interim final rules, the
Agencies addressed the effective dates
for certain provisions of the FACT Act
that require one or more agencies to
undertake an action or rulemaking

1 Comments submitted to the Commission can be
found at http://www.ftc.gov/os/comments/
factactcomments/index.html; for the Board, http://
federalreserve.gov/generalinfo/foia/
index.cfm?doc_id=R%2D117568ShowAll=Yes and
http://federalreserve.gov/generalinfo/foia/
index.cfm?doc_id=R%2D1172&ShowAll=Yes

2The Agencies note that the citations used in the
discussion below refer to the subsections of their
respective regulations, leaving citations to the part
number used by each agency blank.

within a specified period of time after
enactment of the Act. 68 FR 74468. The
Agencies determined that no joint
regulations under section 3 of the FACT
Act are required to make these
provisions effective. The Agencies
found that, in these cases, the date of
enactment of the statute is specified as
the lawful effective date because that is
the predicate for mandating that an
agency action be performed within a
period of time after the date of
enactment. The commenters addressing
this determination supported the
Agencies’ finding and interpretation
under section 3 with respect to these
provisions of the Act. The Agencies
have not established in these joint final
rules the effective dates that apply to
these provisions of the Act.

Section__.1(c)(1)(i): Provisions that
relate to State laws

The Agencies received several
comments on the joint interim final
rules that establish December 31, 2003,
as the effective date for the provisions
of the FACT Act that make permanent
the existing preemption provisions of
the FCRA and add others.

Overall, commenters supported the
Agencies’ determination that a final rule
should be prescribed immediately to
implement December 31, 2003, as the
effective date for paragraph (3) of
section 711 of the FACT Act. That
section eliminates the so-called sunset
provision and thus makes permanent
the current provisions preempting State
laws in seven areas regulated under the
FCRA.

Commenters presented several
different views on the Agencies’ joint
interim final rule that also establishes
December 31, 2003, as the effective date
for paragraph (2) of section 711 of the
Act. This sub-provision amends the
FCRA by providing that no requirement
or prohibition may be imposed by the
laws of any State “with respect to the
conduct required by the specific
provisions of”’ nine sections of the
FCRA, as amended by the FACT Act.
Several commenters argued that the
effective dates for the new preemption
provisions added in paragraph (2)
should be linked with the effective dates
of the substantive provisions of the
Act.? These commenters argued that, if
the FACT Act provisions are read to
preempt existing State laws prior to the
time that the FACT Act provisions are
actually implemented, then consumers
who reside in several States may be

3 See Nat’l Assoc. of Attorneys General, Consumer
Federation of America, et al., Privacy Rights
Clearinghouse, Senators Paul S. Sarbanes and
Dianne Feinstein, and Representative Barney Frank.

deprived of the protections under State
laws before the Federal protections
become effective.

Other commenters argued in contrast
that the Agencies should clarify that the
FACT Act provisions preempt State
laws immediately and without regard to
when the underlying Federal provision
becomes effective.# These commenters
contended that it would be costly and
confusing to delay the preemptive effect
of the FACT Act provisions and thereby
subject financial institutions, consumer
reporting agencies, and others to State
law requirements for the brief period of
time until rules implementing the
Federal provisions become effective.

The Agencies are required by section
3 of the FACT Act to establish effective
dates for various provisions of the FACT
Act, and to set those dates not later than
10 months after the issuance of the final
joint rules. When and whether State
laws are preempted by these provisions
of the FACT Act is determined by each
specific provision of the FACT Act and
the provisions of the FCRA that the
FACT Act amends. In establishing
December 31, 2003, as the effective date
for the provisions of the FACT Act that
address the relation to State laws, the
Agencies did not determine when or
whether any particular State law was or
would be preempted.

After review of the comments, the
Agencies adopt section  .1(c)(1)(i) as
set forth in the interim rules.

The Agencies note that section 711(2)
of the FACT Act adds a new provision
to the FCRA that bars any requirement
or prohibition under any State laws
“with respect to the conduct required by
the specific provisions” of the FCRA, as
amended by the FACT Act. The joint
final rules are based on the Agencies’
view that the specific protections
afforded under the FCRA override State
laws only when the referenced Federal
provisions that require conduct by the
affected persons are in effect because
that is the time when conduct is
required by those provisions of the
FCRA. Similarly, section 151(a)(2) of the
FACT Act adds a new provision to
section 625(b)(1) of the FCRA that
preempts any State law “with respect to
any subject matter regulated under” that
provision. Only when a Federal
provision is in effect does the subject
matter become regulated under that
section and, consequently, State law
preempted.® In both of these situations,

4 See, e.g., Bank of America, FleetBoston
Financial Corp., Financial Services Roundtable,
Visa USA, Inc., and Wells Fargo & Co.

5Identical language in the FCRA prefaces the
preemption provisions established in sections
214(c) and 311(b) of the FACT Act, and similar

Continued
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the Agencies believe that a requirement
that applies under an existing State law
will remain in effect until the applicable
specific provision of the FCRA, as
amended by the FACT Act, becomes
effective. Consequently, because the
substantive Federal provisions actually
will become effective at different times,
from six months to three years after the
FACT Act was enacted, establishing
December 31, 2003, as the effective date
for the preemption provisions would
allow the State law to continue in effect
until the respective Federal protections
underlying each of the Federal
preemption provisions comes into
effect.

Section .1(c)(1)(ii): Provisions
relating to agency action

In the joint interim final rules, the
Agencies determined that December 31,
2003, is the effective date for each of the
provisions of the FACT Act that
authorizes an agency to issue a
regulation or to take other action to
implement the applicable provision of
the FACT Act or of the FCRA. This
subsection of the joint interim final
rules limited the immediate effective
date only to an agency’s authority to
propose and adopt the implementing
regulation or to take such other action.
In reaching that determination, the
Agencies explained that joint interim
final rules would not affect the
substantive provisions of the FACT Act
implemented by an agency rule.

Commenters supported the Agencies’
finding and determination to establish
an immediate effective date for the
provisions of the Act that relate to an
agency’s authority to issue a regulation
or take other action. After review of the
comments received and for the reasons
set forth in the joint interim final rules,
the Agencies adopt section  .1(c)(1)(ii)
as set forth in the interim rules. The
Agencies reassert the position that the
substantive provisions of the Act
become effective as provided in the Act,
as provided in the Agencies’ joint
effective date rules, or as provided by
the substantive rules promulgated by
the agencies, as appropriate.

Section .1(c)(2): Provisions effective
March 31, 2004

As the Agencies observed in the joint
proposal, the FACT Act contains a
number of provisions that clarify or
address rights and requirements under
the FCRA that are self-effectuating but
that do not contain a specific effective
date. These provisions are: Section 156
(statute of limitations); sections 312(d)

language prefaces the preemption provision
established in section 212(e).

(furnisher liability exception), (e)
(liability and enforcement), and (f) (rule
of construction); section 313(a) (action
concerning complaints); section 611
(communications for certain employee
investigations); and section 811 (clerical
amendments). Section 111 (amendment
to definitions) contains definitions that
are self-effectuating but that do not
contain specific effective dates. The
Agencies proposed to establish March
31, 2004, as the effective date for each
of the provisions of the Act listed above.

Overall, commenters supported the
Agencies’ proposal to establish March
31, 2004, as the effective date for these
provisions. Many of the commenters
specifically stated that the proposed
effective date is appropriate for each of
these provisions and would allow a
reasonable period of time for affected
entities to adjust or develop their
systems to comply with the applicable
requirements. For example, one
financial institution observed that these
provisions should not require
significant changes to existing business
practices conducted by financial
institutions.®

One commenter argued that the
Agencies should establish a later
effective date for section 111 of the Act,
which relates to certain definitions for
the FCRA.7 This commenter argued that
section 111 designates a new type of
consumer reporting agency, defined as a
“reseller,” that is specifically exempted
from certain requirements that generally
apply to all consumer reporting
agencies. Under the Agencies’ proposed
rule, the definition of “reseller” would
be effective earlier than the provisions
that exempt a “reseller”” from certain
obligations, which would be effective on
December 1, 2004. The commenter
believed that, during that intervening
period a “reseller” may be subject to
certain requirements under the FCRA,
but unable to avail itself of an
exemption until the applicable statutory
provision added by the FACT Act later
becomes effective.

The Agencies have established March
31, 2004, as the effective date for section
111 as proposed. Establishing the
effective date for section 111, which
includes only definitions of terms used
throughout the new provisions of the
FCRA added by the FACT Act, does not
impose any substantive obligation on a
“reseller”” or others referenced in that
section. All the obligations, if any, are
imposed by the substantive provisions
of the FACT Act and FCRA, which
become effective according to the terms
of the applicable statutory provision, the

6 Capital One Financial Corp.
7 Gountrywide Financial Corp.

Agencies’ joint rules, or as provided by
the substantive implementing regulation
by an agency, as appropriate. The
Agencies also believe that establishing a
relatively early effective date for all of
the definitions set forth in section 111
is appropriate because the new terms
apply to a variety of statutory provisions
and implementing regulations that
become effective at various times.

One commenter urged the Agencies to
adopt a later effective date for section
156 of the Act, which pertains to the
statute of limitations.8 Relative to the
time periods that currently apply to
actions involving violations of the
FCRA, section 156 extends the statute of
limitations to permit a plaintiff to bring
an action in an appropriate court not
later than the earlier of (1) two years
after the date of discovery by the
plaintiff of the violation or (2) five years
after the date on which the violation
that is the basis for such liability occurs.
This commenter argued that the
“extended statute of limitations for
many causes of action will require users
of consumer reports and others to
reevaluate and alter their recordkeeping
systems in order to retain the
appropriate documents and other
information that may be necessary for
use in future causes of action.”

The Agencies recognize that financial
institutions and others undoubtedly will
be affected by the amendment to the
statute of limitations. Nevertheless, the
Agencies find, upon review of all of the
comments received on the proposal, that
the potentially adverse effects that may
arise due to a three-month
implementation period (following the
date of the Agencies’ proposal) are
minimal. In light of the mandate in
section 3 of the Act to “establish
effective dates that are as early as
possible, while allowing a reasonable
time for the implementation of the
provisions of this Act,” the Agencies
have determined that March 31, 2004, is
a reasonable effective date for section
156.

Upon review of the comments
received on the other provisions of the
Act subject to this part of the joint
proposal, the Agencies believe that the
“reasonable time to implement”
standard of section 3 of the Act permits
an early effective date because, in
general, these provisions do not require
significant changes to business
procedures. Furthermore, the Agencies
note that the commenters did not
disagree with the Agencies’ preliminary
view that each of these provisions
furnishes important benefits to
consumers and affected businesses. The

8 MasterCard Int’l.
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Agencies find that March 31, 2004, is an
appropriate date that balances the
statutory mandate to effectuate
provisions of the Act “as early as
possible” while allowing a reasonable
time for the implementation of the
provisions described in this part of the
joint proposal.

Section .1(c)(3): Provisions effective
December 1, 2004

In general, commenters supported the
Agencies’ proposal to establish
December 1, 2004, as the effective date
for provisions that require changes in
systems, disclosure forms or practices,
or implementing regulations to be
administered effectively. With a few
exceptions discussed below, the
commenters stated that allowing the
maximum time permitted under section
3 of the Act for these provisions to
become effective is appropriate and
would allow a reasonable period of time
for affected entities to adjust or develop
their systems to comply with the
applicable requirements.

Many commenters expressed
concerns about the Agencies’ proposal
to establish December 1, 2004, as the
effective date for section 214(a) of the
Act, which creates a new section 624 of
the FCRA.? This new section sets forth
a special rule that applies to the use of
information by an affiliate for making
solicitations to a consumer. Commenters
argued, in general, that the Agencies’
proposed effective date would be
inconsistent with the time frame
contemplated by the statute itself for
implementing this provision.
Commenters observed that section
214(b) of the FACT Act provides that
regulations “‘to implement section 624
of the [FCRA]” must be prescribed no
later than September 4, 2004, and those
implementing regulations must become
effective not later than six months
thereafter. Commenters noted that
aligning the effective date of the
statutory provision with the time frame
for prescribing the applicable
regulations for that provision would, as
a practical matter, assist companies to
coordinate the notices to consumers
required by this new law with their
other notices, such as their privacy
notices required by the Gramm-Leach-
Bliley Act.10

Based on the comments received on
the joint proposal, the Agencies have
reconsidered whether it is necessary for

9 See, e.g., America’s Community Bankers, Bank
of America, MBNA America, FleetBoston Financial
Corp., Capital One Financial Corp., Financial
Services Roundtable, Household Automative
Finance Corp., Household Bank, Visa USA, Inc.,
and Bank One Corp.

1015 U.S.C. 6802-03.

the Agencies to establish an effective
date for section 214(a) under section 3
of the FACT Act. Section 624(a)(5) of
the FCRA, as added by section 214(a) of
the FACT Act, restricts the use of
customer information shared by a
financial institution with its affiliate.
That section also specifically provides
that ““[t]his subsection shall not prohibit
the use of information to send a
solicitation to a consumer if such
information was received prior to the
date on which persons are required to
comply with regulations implementing
this subsection.” As noted above,
subsection 214(b) establishes specific
dates for the issuance and effectiveness
of the implementing regulations for
section 214(a). The Agencies believe
that this “no-retroactivity” paragraph,
which specifically references the date of
the rules adopted under section 214(b),
inextricably connects the underlying
obligations imposed by section 214(a)
with the effective date(s) specifically set
by Congress in section 214(b). Read
together, these provisions establish a
specific effective date for the obligations
in section 214(a).

Section 3 of the FACT Act mandates
that the Agencies jointly establish
effective dates for the provisions of the
Act “[e]xcept as otherwise specifically
provided in this Act and the
amendments made by this Act.”
Because the obligations in section 214(a)
are specifically referenced and directly
connected to the rulemaking schedule
specified in section 214(b), the Agencies
believe Congress has established the
effective date for section 214(a), which
is the effective date of the rules
implementing that section. Accordingly,
the Agencies have determined that the
Agencies are not required by section 3
of the FACT Act to establish an effective
date for section 214(a) and that section
becomes effective according to the
schedule established by section 214(b).

The Agencies believe that the same
analysis applies to sections 211(a)
(concerning free consumer reports) and
216 (concerning the disposal of
consumer report information and
records). Each of these sections
specifically references and depends
upon the implementation of regulations
that Congress has required be issued by
specific dates.1* Consequently, Congress
has specified the effective dates of these
sections to be the effective dates of the
implementing rules, which must be
completed by specific dates. For this
reason, the Agencies believe that the

11 See sections 612(a)(1)(B), (C)(iii), and (C)(iv) of
the FCRA, as added by section 211 of the FACT Act,
and section 211(d) of the Act; section 628(a)(1) of
the FCRA as added by section 216 of the FACT Act.

Agencies are not required by section 3
of the FACT Act to set effective dates for
section 211(a) or section 216. These
sections will become effective on the
dates that the implementing rules
become effective. The FACT Act
contains a number of other provisions
without effective dates that would
require changes in systems, disclosure
forms or practices, or implementing
regulations to be administered
effectively. The Agencies have
determined that December 1, 2004, is an
appropriate effective date for all of the
provisions included in subsection
__.1(c)(3) of the joint proposed rules,
except for sections 211(a), 214(a), and
216, as discussed above. Providing the
full 10-month period permitted by the
Act will allow industry and the various
agencies a reasonable time to establish
systems and rules to implement these
sections effectively. Each of these
sections is listed in the final joint
rules.12

One commenter suggested that the
Agencies should establish December 4,
2004, instead of December 1, 2004, as
proposed, as the effective date for these
provisions of the Act.13 This commenter
noted that December 1, 2004, falls on a
Wednesday and contended that an
effective date that falls during the
middle of the week “could work a
hardship on many companies.” The
commenter indicated that establishing
December 4, 2004, as the effective date
for these provisions may help to ensure
that implementation processes proceed
smoothly because companies would be
provided with more time to implement
and test new systems in place over that
weekend. By contrast, other commenters
stated that December 1, 2004, is
consistent with the maximum 10-month
period permitted under the statute and
did not note any adverse consequences
that could be posed by that particular
day.

Section 3 of the FACT Act permits the
Agencies to establish an effective date as
late as 10 months following the effective
date of the Agencies’ joint final rules.
This date was uncertain at the time the
rules were proposed. The Agencies
believed that adopting a date certain
would reduce burden on all affected by
the joint rules by removing uncertainty
about the effective date. The Agencies
proposed December 1, 2004, as a date
that would both be within the 10-month
statutory period and allow affected
entities to begin implementation efforts

12 The Agencies note that a portion of the
amendment made by section 151(a)(1) (which adds
section 609(e) to the FCRA) becomes effective 180
days after enactment of the Act.

13 American Council of Life Insurers.
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at the start of a new month. Based on
all of the comments, the Agencies
continue to believe that, on balance,
December 1, 2004, is an appropriate
effective date for the provisions of the
statute described in section _ .1(c)(3) of
the joint rules because the first day of
the month sharply demarcates the start
date for these provisions of the new law
and reduces burden on entities that use
a monthly cycle.

Regulatory Analysis
Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the
Agencies have reviewed the joint final
rules. (The Board has done so under
authority delegated to the Board by the
Office of Management and Budget.) The
joint final rules contain no collections of
information pursuant to the Paperwork
Reduction Act.

Regulatory Flexibility Act

In accordance with section 3(a) of the
Regulatory Flexibility Act (5 U.S.C.
603(a)), the Agencies must publish a
final regulatory flexibility analysis with
these joint rules. The joint rules
establish effective dates for several
provisions of the FACT Act. Prior to the
enactment of the FACT Act, the FCRA
imposed various duties on parties that
furnish information to consumer
reporting agencies, on parties that use
consumer reports, and on consumer
reporting agencies themselves. The
FACT Act modifies and extends some of
these existing duties and imposes new
duties on these respective parties. The
schedule of effective dates established
by the Agencies would make the newly-
enacted statutory provisions applicable
with respect to these parties.

Because the rules merely establish
effective dates, the rules themselves
impose no reporting, recordkeeping or
other requirements, which would arise
either from obligations imposed by the
statute itself or as a result of rulemaking
or other implementing actions that may
be taken by agencies under the statute.

List of Subjects
12 CFR Part 222

Banks, banking, Holding companies,
state member banks.

16 CFR Part 602

Consumer reports, Consumer
reporting agencies, Credit, Trade
practices.

Federal Reserve System
12 CFR Chapter II
Authority and Issuance

» For the reasons set forth in the
preamble, the Board amends 12 CFR part
222 as follows:

PART 222—FAIR CREDIT REPORTING
(REGULATION V)

» 1. The authority citation for 12 CFR
part 222 continues to read as follows:

Authority: 15 U.S.C. 1681a; Sec. 3, Pub. L.
108-159; 117 Stat. 1953.
m 2.In §222.1, paragraphs (c)(2) and
(c)(3) are added to read as follows:

Subpart A—General Provisions

§222.1 Purpose, scope, and effective
dates.
* * * * *

(c) Effective dates. * * *

(2) Provisions effective March 31,
2004.

(i) Section 111, concerning the
definitions;

(ii) Section 156, concerning the
statute of limitations;

(iii) Sections 312(d), (e), and (f),
concerning the furnisher liability
exception, liability and enforcement,
and rule of construction, respectively;

(iv) Section 313(a), concerning action
regarding complaints;

(v) Section 611, concerning
communications for certain employee
investigations; and

(vi) Section 811, concerning clerical
amendments.

(3) Provisions effective December 1,
2004.

(i) Section 112, concerning fraud
alerts and active duty alerts;

(ii) Section 114, concerning
procedures for the identification of
possible instances of identity theft;

(iii) Section 115, concerning
truncation of the social security number
in a consumer report;

(iv) Section 151(a)(1), concerning the
summary of rights of identity theft
victims;

(v) Section 152, concerning blocking
of information resulting from identity
theft;

(vi) Section 153, concerning the
coordination of identity theft complaint
investigations;

(vii) Section 154, concerning the
prevention of repollution of consumer
reports;

(viii) Section 155, concerning notice
by debt collectors with respect to
fraudulent information;

(ix) Section 211(c), concerning a
summary of rights of consumers;

(x) Section 212(a)—(d), concerning the
disclosure of credit scores;

(xi) Section 213(c), concerning
enhanced disclosure of the means
available to opt out of prescreened lists;

(xii) Section 217(a), concerning the
duty to provide notice to a consumer;

(xiii) Section 311(a), concerning the
risk-based pricing notice;

(xiv) Section 312(a)—(c), concerning
procedures to enhance the accuracy and
integrity of information furnished to
consumer reporting agencies;

(xv) Section 314, concerning
improved disclosure of the results of
reinvestigation;

(xvi) Section 315, concerning
reconciling addresses;

(xvii) Section 316, concerning notice
of dispute through reseller; and

(xviii) Section 317, concerning the
duty to conduct a reasonable
reinvestigation.

Federal Trade Commission
16 CFR Chapter 1
Authority and Issuance

» For the reasons set forth in the
preamble, the FTC amends 16 CFR part
602 as follows:

PART 602—FAIR CREDIT REPORTING

= 1. The authority citation for 16 CFR
part 602 continues to read as follows:

Authority: 15 U.S.C. 1681a; Sec. 3, Pub. L.
108-159; 117 Stat. 1953.
» 2.In §602.1, paragraphs (c)(2) and
(c)(3) are added to read as follows:

Subpart A—General Provisions

§602.1 Purpose, scope, and effective
dates.
* * * * *

(c) Effective dates. * * *

(2) Provisions effective March 31,
2004.

(i) Section 111, concerning the
definitions;

(ii) Section 156, concerning the
statute of limitations;

(ii1) Sections 312(d), (e), and (f),
concerning the furnisher liability
exception, liability and enforcement,
and rule of construction, respectively;

(iv) Section 313(a), concerning action
regarding complaints;

(v) Section 611, concerning
communications for certain employee
investigations; and

(vi) Section 811, concerning clerical
amendments.

(3) Provisions effective December 1,
2004.

(i) Section 112, concerning fraud
alerts and active duty alerts;

(ii) Section 114, concerning
procedures for the identification of
possible instances of identity theft;
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(iii) Section 115, concerning
truncation of the social security number
in a consumer report;

(iv) Section 151(a)(1), concerning the
summary of rights of identity theft
victims;

(v) Section 152, concerning blocking

of information resulting from identity
theft;

(vi) Section 153, concerning the
coordination of identity theft complaint
investigations;

(vii) Section 154, concerning the
prevention of repollution of consumer
reports;

(viii) Section 155, concerning notice

by debt collectors with respect to
fraudulent information;

(ix) Section 211(c), concerning a
summary of rights of consumers;

(x) Section 212(a)—(d), concerning the
disclosure of credit scores;

(xi) Section 213(c), concerning
enhanced disclosure of the means
available to opt out of prescreened lists;

(xii) Section 217(a), concerning the
duty to provide notice to a consumer;

(xiii) Section 311(a), concerning the
risk-based pricing notice;

(xiv) Section 312(a)—(c), concerning
procedures to enhance the accuracy and
integrity of information furnished to
consumer reporting agencies;

(xv) Section 314, concerning
improved disclosure of the results of
reinvestigation;

(xvi) Section 315, concerning
reconciling addresses;

(xvii) Section 316, concerning notice
of dispute through reseller; and

(xviii) Section 317, concerning the
duty to conduct a reasonable
reinvestigation.

By order of the Board of Governors of the
Federal Reserve System, February 5, 2004.
Jennifer J. Johnson,

Secretary of the Board.

Dated: February 5, 2004.

By Direction of the Commission.
Donald S. Clark,

Secretary.
[FR Doc. 04—2913 Filed 2—10-04; 8:45 am]
BILLING CODES 6210-01; 6750-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 1, 91, 121, 125, and 135

[Docket No. FAA—-2003-14449; Amendment
Nos. 1-52; 91-281; 121-303; 125-45; 135—
93]

RIN 2120-AH78

Enhanced Flight Vision Systems;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects the
preamble of the final rule on Enhanced
Flight Vision Systems published in the
Federal Register of Friday, January 9,
2004 (69 FR 1620). The correction
removes an incomplete sentence that
was inadvertently included.

DATES: The regulation is effective
February 9, 2004.

FOR FURTHER INFORMATION CONTACT: Les
Smith, (202) 385-4586.

SUPPLEMENTARY INFORMATION: On
January 9, 2004, the FAA published a
final rule amending its regulations for
landing under instrument flight rules
(69 FR 1620; Jan. 9, 2004). The rule
allows aircraft to operate below certain
specified altitudes during instrument
approach procedures, even when the
airport environment is not visible using
natural vision, if the pilot uses certain
FAA-certified enhanced flight vision
systems. The preamble of the final rule
contained an incomplete sentence that
was inadvertently included. This
correction removes that sentence in its
entirety.

In FR Doc. 04-427 published on
January 9, 2004, on page 1634, in the
third column, in the fourth line from the
top of the page, remove the partial
sentence that reads ““Other technology
solutions for conducting low visibility
approach and landing operations, such
as SVS, would require a different
operational.”

Issued in Washington, DC on February 5,
2004.

Anthony F. Fazio,

Director, Office of Rulemaking.

[FR Doc. 04—2890 Filed 2—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21, 61, 91, 119, 125, 135,
and 142

[Docket No. FAA-2001-10047; Amdt. Nos.
21-84, 61-109, 91-280, 119-7, 125-44, 135—
91, 142-5]

RIN 2120-AH06
Regulation of Fractional Aircraft

Ownership Programs and On-Demand
Operations; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the
Federal Register on September 17, 2003.
That action updated and revised the
regulations governing operations of
aircraft in fractional ownership
programs.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Katherine Hakala Perfetti, telephone
(202) 267-3760.

Correction

m In final rule FR Doc. 03—23021,
published on September 17, 2003 (68 FR
54520), make the following corrections:
= 1. On page 54520, in column 1 in the
heading section, beginning on line five,
correct “Amdt. Nos. 21-84, 61-109, 91—
274,119-7, 125—-44, 135-82, 142-5"" to
read ‘“Amdt. Nos. 21-84, 61-109, 91—
280, 119-7, 125—44, 135-91, 142-5".
Issued in Washington, DC, on January 30,
2004.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.
[FR Doc. 04—2873 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21, 91, 121, 125, and 129

[Docket No. FAA-1999-6411; Amendment
Nos. 21-83, 91-277, 121-295, 125-40, 129—
35; Special Federal Aviation Regulation No.
88]

RIN 2120-AG62
Extension of Compliance Times for

Fuel Tank System Safety
Assessments, Correction; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the correction of the final
rule published in the Federal Register
on June 25, 2003. The first correction
changed assigned amendment numbers.
This action makes further corrections to
assigned amendment numbers.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Mike Dosert, telephone (425) 227-2132.

Correction

= In correction to the final rule FR Doc.
03-16001, published on June 25, 2003
(68 FR 37735), make the following
corrections:

= 1. On page 37735, at the bottom of
column 2, in the heading section,
beginning on line 4, correct
“Amendment. Nos. 21-83, 91-272, 121—
285, 125—40, 129-35; Special Federal
Aviation Regulation No. 88” to read
“Amendment. Nos. 21-83, 91-277, 121—
295, 125—40, 129-35; Special Federal
Aviation Regulation No. 88”.

Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 04-2878 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 25, 91, 121, 125, and 135

[Docket No. FAA-2000-7909; Amdt. Nos.
25-110, 91-279, 121-301, 125-43, 135-90]

RIN 2120-AG91

Improved Flammability Standards for
Thermal/Acoustic Insulation Materials
Used in Transport Category Airplanes;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the
Federal Register on July 31, 2003. That
rule adopted upgraded flammability
standards for thermal and acoustic
insulation materials used in transport
category airplanes.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT: ]eff
Gardlin, (425) 227-2136.

Correction

= In the final rule FR Doc. 03-18612
published on July 31, 2003, (68 FR
45046), make the following corrections:
= 1. On page 45046, in column 1, in the
heading section, beginning on line 4
correct “Amdt. Nos. 25-110, 91-275,
121-289, 125—43, 135-85" to read
“Amdt. Nos. 25-110, 91-279, 121-301,
125-43, 13590 .

Issued in Washington, DC, on January 30,
2004.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.
[FR Doc. 04—-2875 Filed 2—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-213-AD; Amendment
39-13465; AD 2004-03-21]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model 717-200 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model 717-200 airplanes, that
requires inspection of the inboard ends
of the outer skin panels of the horizontal
stabilizer at Station Xh=+7.234 for
material defects, and corrective action,
if necessary. This action is necessary to
detect material defects in the inboard
ends of the outer skin panels of the
horizontal stabilizer, which could lead
to cracks and an associated loss of
strength in the attachments, and
consequent reduced structural integrity
of the horizontal stabilizer. This action
is intended to address the identified
unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5238; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model 717-200 airplanes was
published in the Federal Register on
September 18, 2003 (68 FR 54690). That
action proposed to require inspection of
the inboard ends of the outer skin
panels of the horizontal stabilizer at
Station Xh=+7.234 for material defects,
and corrective action, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 56 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 41
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 4 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$10,660, or $260 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
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incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
Manufacturer warranty remedies may be
available for labor costs associated with
this proposed AD. As a result, the costs
attributable to the proposed AD may be
less than stated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

» 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-21 McDonnell Douglas:
Amendment 39-13465. Docket 2002—
NM-213-AD.

Applicability: Model 717-200 airplanes, as
listed in Boeing Service Bulletin 717-55—
0005, dated June 27, 2002; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To detect material defects in the inboard
ends of the outer skin panels of the
horizontal stabilizer at Station Xh=+7.234,
which could lead to cracks and an associated
loss of strength in the attachments, and
consequent reduced structural integrity of the
horizontal stabilizer, accomplish the
following:

Inspection

(a) Prior to the accumulation of 10,000 total
flight cycles, or within 15 months after the
effective date of this AD, whichever occurs
later, do an ultrasonic inspection of the
inboard ends of the outer skin panels of the
horizontal stabilizer at Station Xh=%7.234 for
material defects, per the Accomplishment
Instructions of Boeing Service Bulletin 717—
55—0005, dated June 27, 2002.

Corrective Action

(b) If any defects are found during the
inspection required by paragraph (a) of this
AD, and the service bulletin specifies
contacting Boeing for appropriate action:
Before further flight, repair per a method
approved by the Manager, Los Angeles
Aircraft Certification Office (ACO), FAA; or
per data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized by
the Manager, Los Angeles ACO, to make such
findings. For a repair method to be approved,
as required by this paragraph, the approval
letter must specifically refer to this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Los Angeles ACO, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 717-55-0005, dated
June 27, 2002. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Data and Service Management,
Dept. C1-L5A (D800-0024). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—2581 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-233-AD; Amendment
39-13466; AD 2004-03-22]

RIN 2120-AA64
Airworthiness Directives; Dassault
Model Falcon 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Falcon 2000 series airplanes, that
requires modification of the forward ribs
of the left and right engine pylons to
plug holes left open during production.
This action is necessary to prevent fuel
leakage into a “hot” section of the
engine, and consequent propagation of
an uncontained engine fire. This action
is intended to address the identified
unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Falcon 2000 series airplanes was
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published in the Federal Register on
December 4, 2003 (68 FR 67816). That
action proposed to require modification
of the forward ribs of the left and right
engine pylons to plug holes left open
during production.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

We have determined that air safety
and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 119 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. The cost of
required parts is minimal. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$7,735, or $65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-22 Dassault Aviation:
Amendment 39-13466. Docket 2002—
NM-233-AD.

Applicability: Model Falcon 2000 series
airplanes on which Dassault Modification
M2111 has not been installed, certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fuel leakage into a “hot”
section of the engine, and consequent
propagation of an uncontained engine fire,
accomplish the following:

Modification of the Engine Pylons

(a) Within 7 months after the effective date
of this AD, modify the forward ribs of the left
and right engine pylons by plugging the two
4-millimeter holes in each rib in accordance
with the Accomplishment Instructions of
Dassault Service Bulletin F2000-248, dated
August 12, 2002. Although the service
bulletin specifies to submit certain
information to the manufacturer, this AD
does not include such a requirement.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Dassault Service Bulletin F2000-248,
dated August 12, 2002. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606.

Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
413(B), dated August 7, 2002.

Effective Date

(d) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
30, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2580 Filed 2—10-04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM—-267-AD; Amendment
39-13460; AD 2004-03-16]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-300 series airplanes, that requires
replacement of 3-switch and 4-switch
overhead fire extinguisher control
panels with new, improved panels. This
action is necessary to prevent the
inadvertent release of the fire switch
pushbutton on the overhead fire
extinguisher control panel with the
switch guard closed, which could result
in an uncommanded engine shutdown.
This action is intended to address the
identified unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from AvCraft Aerospace GmbH, P.O.
Box 1103, D-82230 Wessling, Germany.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
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the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-300 series airplanes was
published in the Federal Register on
November 17, 2003 (68 FR 64822). That
action proposed to require replacement
of 3-switch and 4-switch overhead fire
extinguisher control panels with new,
improved panels.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 19 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the replacement of the overhead fire
extinguisher control panel, and that the
average labor rate is $65 per work hour.
Required parts will be provided by the
parts manufacturer at no cost to
operators. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $1,235, or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-16 Fairchild Dornier Gmbh
(Formerly Dornier Luftfahrt GmbH):
Amendment 39-13460. Docket 2002—
NM-267-AD.

Applicability: Model 328-300 series
airplanes as listed in Dornier Service
Bulletins SB—328]—-26-156 and SB—328]-26—
161, both dated February 26, 2002;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inadvertent release of the
fire switch pushbutton on the overhead fire
extinguisher control panel with the switch
guard closed, which could result in an
uncommanded engine shutdown, accomplish
the following:

Replacement of Overhead Fire Extinguisher
Control Panel and Follow-on Actions

(a) Within 16 months after the effective
date of this AD: Replace the overhead fire
extinguisher control panels with new,
improved fire extinguisher control panels, by
accomplishing all of the actions specified in
Paragraphs 2.A, 2.B(1) through (4) inclusive,
and 2.C, of the Accomplishment Instructions
of Dornier Service Bulletin SB—328]-26—-156
or SB-328J-26-161, both dated February 26,
2002; as applicable.

Note 1: Dornier Service Bulletins SB—328]—
26—156 and SB—328J-26—161 refer to Smiths
Aerospace Service Bulletins 371-01 and 370—
01, respectively, both dated February 20,
2002, as additional sources of service
information for accomplishment of the
required actions.

Parts Installation

(b) As of the effective date of this AD, no
person may install fire extinguisher control
panels manufactured by Smiths Aerospace
having part numbers 715740-1 or 715355—1
on any airplane.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with Dornier Service Bulletin SB-328]—26—
156, dated February 26, 2002; or Dornier
Service Bulletin SB—-328]-26—161, dated
February 26, 2002; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from AvCraft
Aerospace GmbH, P.O. Box 1103, D-82230
Wessling, Germany. Gopies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in German airworthiness directives 2002—
251, dated September 5, 2002; and 2002-335,
dated October 17, 2002.

Effective Date

(e) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
29, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2579 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-84—-AD; Amendment
39-13461; AD 2004-03-17]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747SP, and 747SR Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300,
747SP, and 747SR series airplanes, that
requires a one-time inspection of each
emergency evacuation slide or slide/raft
to determine if a certain discrepant hose
assembly is installed, and replacement
of the hose assembly with a new or
serviceable assembly if necessary. This
action is necessary to prevent the failure
of an emergency evacuation slide or
slide/raft to fully inflate during an
emergency situation, which could
impede an evacuation and result in
injury to passengers or airplane
crewmembers. This action is intended
to address the identified unsafe
condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from BFGoodrich Aircraft Evacuation
Systems, 3414 S. Fifth Street, Phoenix,
Arizona 85040. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Patrick Gillespie, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6429; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal

Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-100, 747-100B, 747—100B
SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747SP, and 747SR series
airplanes, was published in the Federal
Register on July 9, 2003 (68 FR 40821).
That action proposed to require a one-
time inspection of each emergency
evacuation slide or slide/raft to
determine if a certain discrepant hose
assembly is installed, and replacement
of the hose assembly with a new or
serviceable assembly if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received. One commenter
concurs with the proposed rule.

Request to Revise Applicability

One commenter requests that the
applicability in the proposed rule be
revised to apply to “BFGoodrich slides
or slide/rafts having part number
7A1238-()(), 7A1239-()(), 7A1248-()(),
7A1261—()(), 7A-1255—()(), 7A—1256—
00, or 7A-1257—()(), where “()()”
represents any dash number of those
part numbers, that may be installed on
certain Model 747 series airplanes.” The
commenter states that the applicability
of the proposed rule is misleading and
could potentially cause compliance
and/or record keeping errors because
the slides are certified under a
Technical Standard Order and may be
removed, repaired, overhauled
separately from the airplane, moved
from airplane to airplane, or stored
awaiting installation. Additionally, the
commenter states that it is possible that
the discrepant slides could be installed
on airplane models not listed in the
proposed applicability (i.e., Model 747—
400 series airplanes). Therefore, the
commenter asserts that the proposed
rule should be applicable to the
component rather than the airplane
model.

The FAA does not agree. According to
general FAA policy, if an unsafe
condition results from the installation of
a particular component in only one
particular make and model of airplane,
the AD would apply to the airplane
model, not the component. The reason
for this is: If the AD applies to the
airplane model equipped with the item,
operators of those airplanes will be
notified directly of the unsafe condition
and the action required to correct it.
While we assume that operators can
identify the airplane models they
operate, they may not be aware of

specific items installed on the airplanes.
Therefore, specifying the airplane
models in the applicability as the
subject of the AD prevents an operator’s
“unknowing failure to comply” with the
AD. We recognize that an unsafe
condition may exist in an item that is
installed in many different airplanes. In
that case, we consider it impractical to
issue an AD against each airplane; in
fact, many times, the exact models and
numbers of airplanes on which the item
is installed may be unknown. Therefore,
in those situations, the AD would apply
to the item and usually indicates that
the item is known to be “‘installed on,
but not limited to,” various airplane
models. In this case, the applicability
extends only to those airplane models
for which the discrepant escape slides
are approved for installation on; the
discrepant slides are not approved for
installation on Model 747-400 series
airplanes. No change to the final rule is
necessary in this regard.

Request To Extend Compliance Time

Another commenter requests that the
proposed compliance time be extended
from 36 months to 54 months. The
commenter states that its current
overhaul interval for the affected slides
is 54 months. The commenter points out
that its maintenance program carries out
the Goodrich slide component
maintenance manual (CMM) inspections
for hydrostatic testing of the hoses
during slide overhaul and discards any
hose not passing the test. During its 22
years of operating the affected slides on
its Model 747 series airplanes, the
commenter states that it has had no
failed deployments (scheduled,
unscheduled, or during shop inflation)
due to hose failure. Therefore, the
commenter suggests that a 54-month
compliance time would provide an
adequate level of safety.

We do not agree. In developing an
appropriate compliance time for this
action, we considered the safety
implications, operators’ normal
maintenance schedules, and the
compliance time recommended by the
airplane manufacturer for the timely
accomplishment of the required actions.
In consideration of these items, we have
determined that a 36-month compliance
time will ensure an acceptable level of
safety and is an appropriate interval of
time wherein the required actions can
be accomplished during scheduled
maintenance intervals for the majority
of affected operators. We have also
determined that the CMM slide
inspections are not an adequate means
to address the failure mode of the
affected slides. However, according to
the provisions of paragraph (d) of this
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final rule, we may approve requests to
adjust the compliance time if the
request includes data that justify that a
different compliance time would
provide an acceptable level of safety. No
change to the final rule is necessary in
this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 333
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
88 airplanes of U.S. registry will be
affected by this AD.

It will take approximately 1 work
hour per airplane to accomplish the
required inspection, at an average labor
rate of $65 per work hour. Based on
these figures, the cost impact of the
required inspection on U.S. operators is
estimated to be $5,720, or $65 per
airplane.

Should an operator be required to
accomplish the replacement of a hose
assembly, it will take approximately 12
work hours per hose assembly, at an
average labor rate of $65 per work hour.
Required parts will cost between $795
and $1,169 per hose assembly. Based on
these figures, the cost impact of the
required replacement is estimated to be
between $1,575 and $1,949 per hose
assembly.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

» Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-17 Boeing: Amendment 39-13461.
Docket 2003—-NM—-84—-AD

Applicability: All Model 747-100, 747—
100B, 747-100B SUD, 747-200B, 747-200C,
747-200F, 747-300, 747SP, and 747SR series
airplanes; certificated in any category; and
equipped with BFGoodrich slides or slide/
rafts having part number 7A1238—()(),
7A1239-0)(), 7A1248-0)(), 7A1261-()(), 7A—
1255-()(), 7A-1256—()(), or 7A-1257—()(),
where “()()” represents any dash number of
those part numbers.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of an emergency
slide or slide/raft to fully inflate during an
emergency situation, which could impede an
evacuation and result in injury to passengers
or airplane crewmembers, accomplish the
following:

Inspection To Determine Manufacturing
Date

(a) Within 36 months after the effective
date of this AD, perform a one-time
inspection of the part number information
label on each inflation hose assembly on each
emergency evacuation slide or slide/raft to
determine the manufacturing/test date of the
inflation hose assembly. Do this inspection

per BFGoodrich Service Bulletin 25-241,
dated September 30, 1991. If the
manufacturing/test date is May 30, 1983, or
later, no further action is required for that
inflation hose assembly.

Replacement of Inflation Hose Assembly

(b) For any inflation hose assembly having
a manufacturing/test date before May 30,
1983, or on which the manufacturing/test
date cannot be determined: Before further
flight, replace the subject inflation hose
assembly with a new or serviceable hose
assembly having a manufacturing/test date
on or after May 30, 1983, per BFGoodrich
Service Bulletin 25-241, dated September 30,
1991.

Parts Installation

(c) As of the effective date of this AD, no
person shall install an inflation hose
assembly having a manufacturing/test date
before May 30, 1983, or on which the
manufacturing/test date cannot be
determined, on an emergency evacuation
slide or slide/raft on any airplane.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with BFGoodrich Service Bulletin 25-241,
dated September 30, 1991. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
BFGoodrich Aircraft Evacuation Systems,
3414 S. Fifth Street, Phoenix, Arizona 85040.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
29, 2004.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04-2578 Filed 2—10-04; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-139-AD; Amendment
39-13457; AD 2004-03-13]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model CL-215-1A10 and CL-215-6B11
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Bombardier Model
CL-215-1A10 and CL-215-6B11 series
airplanes, that currently requires
repetitive inspections to detect cracking
of main landing gear (MLG) axles that
have been reworked by chromium
plating, and replacement of cracked
axles with serviceable axles. This
amendment requires a dimensional
check and follow-on corrective actions,
mandates terminating action for certain
airplanes, and adds three airplanes to
the applicability in the existing AD. The
actions specified by this AD are
intended to prevent cracking of the
inner bearing surface of the MLG axles,
which could result in failure of an axle,
subsequent separation of the wheel from
the airplane, and consequent reduced
controllability of the airplane during
takeoff or landing. This action is
intended to address the identified
unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of a
certain publication, as listed in the
regulations, is approved by the Director
of the Federal Register as of March 17,
2004.

The incorporation by reference of a
certain other publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
November 8, 1995 (60 FR 54421,
October 24, 1995).

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Westbury, New York;
or at the Office of the Federal Register,

800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David Lawson, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, New York 11581;
telephone (516) 228-7300; fax (516)
794-5531.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 95-22-04,
amendment 39-9411 (60 FR 54421,
October 24, 1995), which is applicable
to certain Canadair Model CL-215—
1A10 and CL-215-6B11 series
airplanes, was published in the Federal
Register on December 5, 2003 (68 FR
67971). The action proposed to require
inspections to detect cracking of main
landing gear (MLG) axles that have been
reworked by chromium plating, and
replacement of cracked axles with
serviceable axles. That action also
proposed to add a dimensional check
and follow-on corrective actions,
mandate terminating action for certain
airplanes, and add three airplanes to the
applicability in the existing AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 3 airplanes
of U.S. registry that will be affected by
this AD.

The inspections that are currently
required by AD 95-22—-04 take about 2
work hours per airplane to accomplish,
at an average labor rate of $65 per work
hour. Based on these figures, the cost
impact of the currently required
inspections on U.S. operators is
estimated to be $390, or $130 per
airplane, per inspection cycle.

The dimensional check and ultrasonic
inspection required by this AD action
will take about 2 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of these
checks and inspections on U.S.
operators is estimated to be $390, or
$130 per airplane, per cycle.

The replacement required by this AD
action, if done, will take about 8 work

hours per airplane to accomplish, at an
average labor rate of $65 per work hour.
Required parts will cost approximately
$13,000 per assembly (two per airplane).
Based on these figures, the cost impact
of the replacement required by this AD
on U.S. operators is estimated to be
$26,520 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13

= 2. Section 39.13 is amended by
removing amendment 39-9411 (60 FR
54421, October 24, 1995), and by adding
a new airworthiness directive (AD),
amendment 39-13457, to read as
follows:

2004-03-13 Bombardier, Inc. (Formerly
Canadair): Amendment 39-13457.
Docket 2003-NM-139-AD. Supersedes
AD 95-22—-04, Amendment 39-9411.

Applicability: Model CL-215-1A10
(piston) and CL-215-6B11 (turboprop) series
airplanes, having serial numbers 1001
through 1125 inclusive, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking in the inner bearing
surface of the main landing gear (MLG) axles,
which could result in failure of an axle,
subsequent separation of the wheel from the
airplane, and consequent reduced
controllability of the airplane during takeoff
or landing, accomplish the following:

[Amended]

Restatement of Certain Requirements of AD
95-22-04

Repetitive Inspections/Corrective Action

(a) Within 60 days after November 8, 1995
(the effective date of AD 95-22—04,
amendment 39-9411), perform either an
eddy current inspection or a chemical
inspection of the inner bearing surface area
of the left and right MLG axles to determine
if they have been reworked using chromium
plating, in accordance with Canadair Alert
Service Bulletin 215-A462, dated June 2,
1993; or Bombardier Alert Service Bulletin
215—-A462, Revision 3, dated January 17,
2000. If the inner bearing surface of the MLG
axle has not been reworked using chromium
plating, no further action is required by this
paragraph for that axle only.

(b) If the inner bearing surface of the MLG
axle has been reworked using chromium
plating, prior to further flight, perform an
ultrasonic inspection to detect cracking in
the axle, in accordance with Canadair Alert
Service Bulletin 215-A462, dated June 2,
1993; or Bombardier Alert Service Bulletin
215—-A462, Revision 3, dated January 17,
2000.

(1) If no crack is detected during this
inspection, repeat the ultrasonic inspection
at intervals not to exceed 150 landings.

(2) If any crack is detected during this
inspection, prior to further flight, remove the
cracked axle and replace it with a serviceable
axle that does not have an inner bearing
surface that has been reworked using
chromium plating, in accordance with the
service bulletin.

New Requirements of This AD

Dimensional Check/Follow-on Corrective
Actions

(c) Within 150 landings after the effective
date of this AD: Do a dimensional check by
measuring the diameter of the left and right
MLG axles to determine if they have been
reworked outside the dimensions specified in
Canadair CL—215 Overhaul Manual PSP 298,
or if the axle has unknown rework
dimensions or the service life of that axle
cannot be determined, in accordance with
Bombardier Alert Service Bulletin 215-A462,
Revision 3, dated January 17, 2000.

(1) If any axle has been reworked outside
the specified dimensions, or has unknown
rework dimensions, or if the service life of
that axle cannot be determined: Prior to
further flight, do an ultrasonic inspection to
detect cracking of the axle, in accordance
with the alert service bulletin, and replace
the axle with a serviceable axle before the
accumulation of 1,050 total landings, in
accordance with the alert service bulletin.
Such replacement ends the repetitive
inspections for that axle only.

(i) If no cracking is detected during the
inspection required by paragraph (c)(1) of
this AD, repeat the inspection at intervals not
to exceed 150 landings, and replace with a
serviceable axle before the accumulation of
1,050 total landings, in accordance with the
alert service bulletin.

(ii) If any cracking is detected during the
inspection required by paragraph (c)(1) of
this AD, prior to further flight, replace the
axle with a serviceable axle in accordance
with the alert service bulletin.

(2) If the service life of the axle is known,
and the axle has not been reworked outside
the specified dimensions, no further action is
required by this AD for that axle only.

Actions Done per Previous Issues of Service
Bulletin

(d) Inspections and replacements done
before the effective date of this AD in
accordance with Canadair Alert Service
Bulletin 215—-A462, dated June 2, 1993; or
Bombardier Alert Service Bulletin 215-A462,
Revision 1, dated August 26, 1996; or
Revision 2, dated March 3, 1999; are
considered acceptable for compliance with
the applicable actions specified in this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(f) The actions shall be done in accordance
with Canadair Alert Service Bulletin 215—
A462, dated June 2, 1993; and Bombardier
Alert Service Bulletin 215—-A462, Revision 3,
dated January 17, 2000; as applicable.

(1) The incorporation by reference of
Bombardier Alert Service Bulletin 215-A462,
Revision 3, dated January 17, 2000; is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Canadair Alert Service Bulletin 215-A462,

dated June 2, 1993; was approved previously
by the Director of the Federal Register as of
November 8, 1995 (60 FR 54421, October 24,
1995).

(3) Copies may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
New York Aircraft Certification Office, 1600
Stewart Avenue, Westbury, New York; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 1: The subject of this AD is addressed
in Canadian airworthiness directive CF—
1993-08R3, dated March 30, 2000.

Effective Date

(g) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
29, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2577 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-116—-AD; Amendment
39-13462; AD 2004-03-18]

RIN 2120-AA64
Airworthiness Directives; Aerospatiale

Model ATR42 and ATR72 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Aerospatiale Model
ATR42 and ATR?72 series airplanes, that
requires replacement of the swinging
lever spacers in the left and right leg
assemblies of the main landing gear
with new, improved spacers. This
action is necessary to prevent
propagation of fatigue cracking, which
could result in failure of the spacer base
and could affect the symmetrical
functioning of the braking system.
Asymmetrical braking could result in
the airplane overrunning the runway
during takeoff or landing. This action is
intended to address the identified
unsafe condition.
DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
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regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Tony Jopling, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2190;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Aerospatiale
Model ATR42 and ATR72 series
airplanes was published in the Federal
Register on December 17, 2003 (68 FR
70208). That action proposed to require
replacement of the swinging lever
spacers in the left and right leg
assemblies of the main landing gear
with new, improved spacers.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 133 airplanes
of U.S. registry will be affected by this
AD, that it will take about 16 work
hours per airplane to accomplish the
replacement, and that the average labor
rate is $65 per work hour. Required
parts will cost between $921 and $4,272
per airplane. Based on these figures, the
cost impact of the replacement on U.S.
operators is estimated to be between
$1,961 and $5,312 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact

figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-18 Aerospatiale: Amendment 39—
13462. Docket 2002-NM-116—-AD.
Applicability: Model ATR42-200, —300,
—320, and —500 series airplanes on which
ATR Modification 5338 has not been done;
and Model ATR72-101, —102, =201, —202,
—211,-212, and —212A series airplanes on

which ATR Modification 5337 has not been
done; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the spacer base of the
swinging lever spacers in the left and right
leg assemblies of the main landing gear
(MLG) and consequent asymmetrical braking,
which could result in the airplane
overrunning the runway during takeoff or
landing, accomplish the following:

Replacement

(a) Replace the swinging lever spacers in
the left and right leg assemblies of the MLG
with new, improved spacers, per Avions de
Transport Regional Service Bulletin ATR42—
32-0094 or ATR72-32—-1042, both dated
November 26, 2001, as applicable. Do the
replacement at the applicable time specified
in paragraph (a)(1) or (a)(2) of this AD.

(1) For Model ATR42-200, —300, and —320,
and Model ATR72-101, =102, =201, —202,
—211,-212, and —212A series airplanes: Do
the replacement at the later of the times
specified in paragraphs (a)(1)(i) and (a)(1)(ii)
of this AD.

(i) Before the accumulation of 15,000 total
landings or 8 years in-service on new or
overhauled swinging lever spacers,
whichever is first.

(ii) Within 3,000 landings after the
effective date of this AD.

(2) For Model ATR42-500 series airplanes:
Do the replacement before the accumulation
of 18,000 total landings or 9 years in-service
on new or overhauled swinging lever spacers,
whichever is first.

(b) Messier-Dowty Service Bulletin 631—
32-166, dated November 28, 2001 (for Model
ATR42 series airplanes); or 631-32—165,
dated November 27, 2001 (for Model ATR72
series airplanes), may be used for
accomplishment of the replacement required
by paragraph (a) of this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-1186,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Avions de Transport Regional Service
Bulletin ATR42-32-0094, dated November
26, 2001; or Avions de Transport Regional
Service Bulletin ATR72-32-1042, dated
November 26, 2001; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Aerospatiale, 316 Route de Bayonne, 31060
Toulouse, Cedex 03, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 1: The subject of this AD is addressed
in French airworthiness directives 2001—
614—089(B) and 2001-615—-062(B), both dated
December 26, 2001.
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Effective Date

(e) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
30, 2004.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04—2574 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-333-AD; Amendment
39-13464; AD 2004-03-20]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F.28
Mark 1000, 2000, 3000, and 4000 series
airplanes, that requires repetitive
general visual inspections, lubrication,
and tests of the release mechanism for
the service/emergency door; and
corrective actions if necessary. This AD
also provides an optional terminating
action for the repetitive inspections and
lubrication. This action is necessary to
prevent failure of the release mechanism
on the service/emergency door, which
could result in the inability to open the
service/emergency door during an
emergency evacuation. This action is
intended to address the identified
unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., P.O. Box
231, 2150 AE Nieuw-Vennep, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 series airplanes was published in
the Federal Register on December 5,
2003 (68 FR 67981). That action
proposed to require repetitive general
visual inspections, lubrication, and tests
of the release mechanism for the
service/emergency door; and corrective
actions if necessary. That action also
proposed an optional terminating action
for the repetitive inspections and
lubrication.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

We have determined that air safety
and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 6 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 15 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $65 per work hour. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$5,850, or $975 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,

or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

» 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-20 Fokker Services B.V:
Amendment 39-13464. Docket 2001—
NM-333-AD.

Applicability: Model F.28 Mark 1000,
2000, 3000, and 4000 series airplanes; as
listed in the effectivity of Fokker Service
Bulletin F28/52-118, dated June 25, 2001;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the release
mechanism on the service/emergency door,
which could result in the inability to open
the service/emergency door during an
emergency evacuation, accomplish the
following:

Inspection, Lubrication, Testing, and
Corrective Actions

(a) Within 12 months after the effective
date of this AD: Do a general visual
inspection (including measurement of the
torque for the actuating mechanism torsion
spring), lubricate, and test to verify proper
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operation of the emergency release
mechanism of the service/emergency door by
accomplishing all of the actions specified in
paragraphs A. through R. of the
Accomplishment Instructions of Fokker
Service Bulletin F28/52—118, dated June 25,
2001.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(1) If no discrepant or corroded part is
found during the inspection required by
paragraph (a) of this AD: Repeat the actions
specified in paragraph (a) of this AD
thereafter at intervals not to exceed 1,500
flight hours or 18 months, whichever occurs
first.

(2) If any discrepancy (including a torque
value that exceeds the limits specified in the
applicable service bulletin, an improperly
installed part, or a damaged part) is found,
or if a corroded part is found, during any
inspection required by paragraph (a) of this
AD: Before further flight, do the applicable
corrective action in accordance with the
Accomplishment Instructions of the service
bulletin. Repeat the actions specified in
paragraph (a) of this AD thereafter at
intervals not to exceed 1,500 flight hours or
18 months, whichever occurs first.

Optional Terminating Action and
Concurrent Service Bulletin

(b) Replacement of the Bowden cable-
operated service/emergency door with a
push-pull rod-operated service/emergency
door, in accordance with Fokker Service
Bulletin F28/52-89, dated October 31, 1983,
constitutes terminating action only for the
repetitive inspections and lubrication
required by paragraph (a) of this AD.

(c) For airplanes with serial numbers 11003
to 11051 inclusive, 11991, and 11992: Prior
to or concurrent with paragraph (b) of this
AD, accomplish the modification specified in
part VII of Fokker Service Bulletin F28/52—
55, Revision 1, dated February 28, 1977.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Fokker Service Bulletin F28/52—-118,
dated June 25, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Fokker Services B.V., P.O. Box

231, 2150 AE Nieuw-Vennep, the
Netherlands. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Note 2: The subject of this AD is addressed
in Dutch airworthiness directive 2001-094,
dated July 31, 2001.

Effective Date

(f) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
30, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2573 Filed 2—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-238—-AD; Amendment
39-13453; AD 2004-03-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200F, 747-200C,
747-300, 747SR, and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 747-100,
747-100B, 747-100B SUD, 747-2008B,
747-200F, 747-200C, 747-300, 747SR,
and 747SP series airplanes. This AD
requires repetitive inspections for
discrepancies of the structure near and
common to the upper chord and splice
fittings of the rear spar of the wing, and
repair if necessary. This AD also
provides for an optional modification
that, if accomplished, terminates the
repetitive inspection requirement, but
would necessitate eventual post-
modification inspections. This action is
necessary to find and fix fatigue
cracking of structure near and common
to the upper chord and splice fittings of
the rear spar of the wing, which could
result in loss of structural integrity of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective March 17, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director

of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Nick
Kusz, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6432;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Boeing Model
747-100, 747-100B, 747-100B SUD,
747-200B, 747-200F, 747-200C, 747—
300, 747SR, and 747SP series airplanes
was published in the Federal Register
on June 18, 2003 (68 FR 36506). That
action proposed to require repetitive
inspections for discrepancies of the
structure near and common to the upper
chord and splice fittings of the rear spar
of the wing, and repair if necessary.
That action also proposed to provide for
an optional modification that, if
accomplished, would terminate the
repetitive inspection requirement, but
would necessitate eventual post-
modification inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request To Change Paragraph (c) of the
Proposed AD

One commenter, the manufacturer,
requests a change to paragraph (c) of the
proposed AD to state, “If any cracking,
corrosion, or damage is found * * *”
rather than “If any cracking is found
* * *” The commenter states that
corrosion is often present in bolt holes
vacated by alloy steel bolts, and that
damage can occur during removal and
installation of bolts. The commenter
also requests that paragraph (c) be
changed to reference ‘“Part 3—
Inspection and Repair,” of the
Accomplishment Instructions of Boeing
Service Bulletin 747-57A2314, Revision
1, dated January 9, 2003 (which is
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referenced in the proposed AD as the
appropriate source of service
information for the required actions) for
the proposed repair for cracked,
corroded, and damaged fastener holes.

The FAA agrees. The comments
clarify the types of discrepancies for
operators to look for and point out
which part of the Accomplishment
Instructions of Boeing Service Bulletin
747-57A2314, Revision 1, dated January
9, 2003, contains the necessary
instructions for repair. We have revised
paragraph (c) of the final rule to include
the requested changes. For the same
reason, we have added reference to
paragraph (d) of the final rule and Part
4 of the service bulletin.

Request To Change Paragraph (d) of the
Proposed AD

The same commenter requests a
change to paragraph (d) of the proposed
AD to include a reference to the
installation of new bushings, as
required. The request is intended to
make the wording in the proposed AD
consistent with the wording in Boeing
Service Bulletin 747-57A2314, Revision
1, dated January 9, 2003.

The FAA agrees. The comments
clarify the type of modification that is
allowed in Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9,
2003. We have revised paragraph (d) of
the final rule to include the requested
change.

Request To Change Paragraph (e) of the
Proposed AD to Reference H-11 Bolts

The same commenter requests that
paragraph (e) of the proposed AD
include a reference to an ultrasonic or
magnetic particle inspection of removed
H-11 bolts, and a reference to a detailed
inspection of other non H-11 removed
bolts for cracking, corrosion, or damage.
The commenter states that a visual
inspection of H-11 steel bolts is not
adequate for finding cracks in these
bolts because H-11 bolts are susceptible
to stress corrosion cracking. The
commenter further states that it is
necessary to find small cracks by non-
destructive test (NDT) methods before
the cracks grow long enough to fracture
the H-11 bolts and cause the loss of
shear load capability in the splices. The
commenter adds that a detailed visual
inspection is adequate for finding
damage to titanium or Inconel bolts
because these bolts are not susceptible
to stress corrosion cracking.

The FAA does not agree with the
proposed changes to paragraph (e) of the
AD. Paragraph (e) requires inspections
only after the modification per
paragraph (d) has been accomplished.
Once the optional modification in

paragraph (d) of the AD is
accomplished, all H-11 bolts will have
been replaced with updated Inconel
bolts, thereby eliminating the need for
inspections of H-11 bolts. Therefore, we
have determined that no instructions
referring to H-11 bolts in the post-
modification instructions are necessary.
No change to the final rule is necessary
on this issue.

Request To Change Paragraph (e)(2) of
the Proposed AD to Refer to Part 5 of
the Service Bulletin

The same commenter requests a
change to paragraph (e)(2) of the
proposed AD to include a reference to
Part 5 of Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9,
2003, which contains instructions for
repairing cracked holes found during
post modification inspections.

The FAA agrees. The comments
clarify where to find the repair
instructions in the Accomplishment
Instructions of Boeing Service Bulletin
747-57A2314, Revision 1, dated January
9, 2003. We have revised paragraph
(e)(2) of the final rule to include the
requested change.

Request To Change Paragraph (f) of the
Proposed AD

The same commenter requests that the
FAA change paragraph (f) of the
proposed AD to include a reference to
the original release of Boeing Alert
Service Bulletin 747-57A2314, dated
June 28, 2001. The purpose of the
change would be to ensure that
operators are aware that inspections,
repairs, or modifications accomplished
before the effective date of the proposed
AD, per the original release or Revision
1 of the service bulletin are acceptable
methods of compliance.

While the FAA agrees with the intent
of the comment, we find that paragraph
(f) of the AD already provides for
acceptable use of the original release of
the service bulletin. In addition, the AD
implies that actions accomplished
previously per Revision 1 of the service
bulletin are acceptable because the
proposed AD is written to address the
actions required by Boeing Service
Bulletin 747-57A2314, Revision 1,
dated January 9, 2003, which was
inadvertently listed by the commenter
as having a date of June 28, 2001.
Operators are given credit for work
previously performed by the means of
the phrase in the “Compliance” section
of the AD that states, “Required as
indicated, unless accomplished
previously.”” Therefore, in the case of
this AD, if the required inspections,
repairs, or modifications have been
accomplished before the effective date

of this AD, this AD does not require that
they be repeated. No change to the final
rule is necessary on this issue.

Request To Change Paragraph (j) of the
Proposed AD

The same commenter requests that the
FAA include paragraph (e) of the
proposed AD in the list in paragraph (j)
of the proposed AD. Paragraph (j) of the
proposed AD contains a list of
paragraphs that are excepted from the
restriction on the installation of any
alloy steel bolt in any location specified
in the proposed AD on any airplane
listed in the applicability of the
proposed AD. The commenter states
that both paragraph (e) of the proposed
AD and Figure 2, Table 3 of Boeing
Service Bulletin 747-57A2314, Revision
1, allow for re-installation of alloy steel
bolts provided that they have been
inspected by ultrasonic or magnetic
particle inspection and found to be free
of cracks, corrosion, or damage. The
commenter states that the requirement
to replace undamaged H—11 alloy steel
bolts will result in unnecessary cost to
the operators and will conflict with the
service bulletin. The commenter further
states that airplanes may be
unnecessarily grounded by the lack of
replacement Inconel bolts, which are
difficult to procure, and that the
requirement would place an economic
burden on the manufacturer to maintain
a large inventory of replacement bolts.

In addition, the commenter states that
the manufacturer has received no
reports of multiple H-11 bolt fractures
in the splice at the rear spar upper
chord side of the body splice and upper
surface stringer 1. As a result, the
commenter states, flight safety is
provided by existing maintenance. The
commenter further states that Boeing
Service Bulletin 747-57A2314, Revision
1, dated January 9, 2003, requires
ultrasonic or magnetic particle
inspection of the alloy steel bolts during
each repeat inspection of the bolt holes,
and that the bolts must be free of cracks
before they can be re-installed in the
holes. According to the commenter, the
repeat inspections every 6,000 to 13,000
flight cycles, and the replacement of the
alloy steel bolts with Inconel bolts
during splice modification provide an
additional level of safety.

The FAA does not agree with this
request to add paragraph (e) of the
proposed AD to the list of paragraphs
that are excepted from the restriction on
the installation of any alloy steel bolt in
paragraph (j) of the proposed AD. In
reaching this conclusion, we considered
that paragraph (e) does not allow for the
re-installation of alloy steel (H-11) bolts
because, in order for the post-
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modification inspections of paragraph
(e) to be necessary, the optional
modification of paragraph (d) must have
been previously accomplished. If the
operators chooses to accomplish the
optional modification of paragraph (d),
all alloy steel (H-11) bolts are required
to be replaced with Inconel bolts. Also,
it is important that once the Inconel
bolts are installed as part of the
modification, they are not replaced by
alloy steel (H-11) bolts in the future. No
change to the final rule is necessary on
this issue.

Explanation of Change Made to the
Proposed AD

The FAA has changed all references
to a “Boeing Alert Service Bulletin 747—
57A2314, Revision 1” in the proposed
AD to “Boeing Service Bulletin 747—
57A2314, Revision 1" in this final rule.
We have also changed the paragraph (j)
to refer to the H-11 bolt for clarity.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the NPRM
regarding that material.

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 to $65 per work
hours. The cost impact information,
below, reflects this increase in the
specified hourly labor rate.

Cost Impact

There are approximately 593
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
176 airplanes of U.S. registry are
affected by this AD.

It will take approximately 8 work
hours per airplane to accomplish the
required inspection, at an average labor
rate of $65 per work hour. Based on
these figures, the cost impact of the
required inspection on U.S. operators is
estimated to be $91,520, or $520 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Should an operator elect to
accomplish the optional terminating
action that is provided by this AD
action, it will take approximately 22
work hours to accomplish it, at an
average labor rate of $65 per work hour.
The cost of required parts will be
approximately $10,700 per airplane.
Based on these figures, the cost impact
of the optional terminating action will
be approximately $12,130 per airplane.

If the optional terminating action
provided by this AD action is
accomplished, an eventual post-
modification inspection is necessary.
That inspection will take approximately
8 work hours per airplane to
accomplish, at an average labor rate of
$65 per work hour. Based on these
figures, the cost impact of the post
modification inspections would be
approximately $250 per airplane, per
inspection cycle.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-09 Boeing: Amendment 39-13453.
Docket 2001-NM-238-AD.

Applicability: All Model 747-100, 747—
100B, 747-100B SUD, 747-200B, 747—-200F,
747-200C, 747-300, 747SR, and 747SP series
airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (k) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix fatigue cracking of structure
near and common to the upper chord and
splice fittings of the rear spar of the wing,
which could result in loss of structural
integrity of the airplane, accomplish the
following:

Initial Inspections

(a) Perform inspections for discrepancies of
the structure near and common to the upper
chord and splice fittings of the rear spar of
the wing, per Part 2 of the Accomplishment
Instructions of Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9, 2003.
The inspection procedures include removing
existing bolts; performing an ultrasonic or
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magnetic particle inspection for cracking of
removed H-11 bolts; performing a detailed
inspection of all other removed bolts for
cracking, corrosion, or damage; replacing
cracked, corroded, or damaged bolts with
new improved bolts; removing any installed
repair bushings; performing an open-hole
high frequency eddy current (HFEC)
inspection for cracking of the bolt holes;
installing new bushings, if necessary;
reinstalling bolts that are not cracked,
corroded, or damaged; torquing the nuts;
performing a detailed inspection of the shim
between the kick fitting and bulkhead strap
for cracking or migration; and replacing the
shim with a new shim if necessary, except as
provided by paragraph (h) of this AD. Do the
initial inspection at the time specified in
paragraph (a)(1) or (a)(2) of this AD,
whichever is later.

(1) Inspect at the earlier of the applicable
times specified in the “Flights” and ‘“Hours”
columns under the heading “Initial
Inspection Threshold” in Table 1 of Figure 1
of the service bulletin. Where the “Initial
Inspection Threshold” column of Table 1 of
Figure 1 of the service bulletin specifies
“flights”” and “hours,” for the purposes of
this paragraph the numbers in that column
are considered to be the airplane’s total flight
cycles and total flight hours.

(2) Inspect within 18 months after the
effective date of this AD.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Repetitive Inspections

(b) Repeat the inspection required by
paragraph (a) of this AD at intervals not to
exceed the earlier of the times specified in
the “Flights”” and “Hours”’ columns under
the heading ‘Repeat Inspection Intervals” in
Table 1 of Figure 1 of Boeing Service Bulletin
747-57A2314, Revision 1, dated January 9,
2003, until paragraph (d) of this AD is
accomplished. Where the “Repeat Inspection
Intervals” column of Table 1 of Figure 1 of
the service bulletin specifies “flights” and
“hours,” for the purposes of this paragraph,
the figures in that column are considered to
be the number of flight cycles and flight
hours from the time of the most recent
inspection per paragraph (a) or (b) of this AD,
except as provided by paragraph (g) of this
AD.

Repair

(c) If any cracking, corrosion, or damage is
found during any inspection required by
paragraph (a), (b) or (d) of this AD, before
further flight, repair per Part 3 or 4 (as
applicable) of the Accomplishment
Instructions of Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9, 2003,
except as provided by paragraph (h) of this
AD.

Optional Modification

(d) Accomplishment of the modification
specified in Part 4 of the Accomplishment
Instructions of Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9, 2003,
constitutes terminating action for the initial
inspections required by paragraph (a) of this
AD and the repetitive inspections required by
paragraph (b) of this AD, provided that the
repetitive post-modification inspections
required by paragraph (e) of this AD are
initiated at the applicable time. The
modification procedures include removing
installed repair bushings, performing an
open-hole HFEC inspection for cracking of
the bolt holes, repairing any cracking that is
found, oversizing bolt holes, and installing
new bushings as required, and new improved
bolts.

Post-Modification Inspections

(e) For airplanes on which the optional
modification specified in paragraph (d) of
this AD is accomplished: At the earlier of the
times specified in the “Flights” and “Hours”
columns under the heading “Post
Modification Threshold” in Table 2 of Figure
1 of Boeing Service Bulletin 747-57A2314,
Revision 1, dated January 9, 2003, perform a
post-modification inspection per Part 5 of the
Accomplishment Instructions of Boeing
Service Bulletin 747-57A2314, Revision 1,
dated January 9, 2003. The inspection
procedures include removing existing bolts;
performing a detailed inspection of removed
bolts for cracking, corrosion, or damage;
replacing cracked, corroded, or damaged
bolts with new bolts; removing any installed
repair bushings; performing an open-hole
HFEC inspection for cracking of the bolt
holes; installing new bushings if necessary;
reinstalling bolts that are not cracked,
corroded, or damaged; torquing the nuts;
performing a detailed inspection of the shim
between the kick fitting and bulkhead strap
for cracking or migration; and replacing the
shim with a new shim if necessary; except as
provided by paragraph (h) of this AD. Where
the “Post Modification Inspection
Threshold” column of Table 2 of Figure 1 of
the service bulletin specifies “flights” and
“hours,” for the purposes of this paragraph,
the numbers in that column are considered
to be the flight cycles and flight hours after
accomplishment of the modification
specified in paragraph (d) of this AD.

(1) Repeat the inspection at intervals not to
exceed the earlier of the times specified in
the “Flights” and “Hours” columns under
the heading ‘“Post Modification Repeat
Inspection Intervals” in Table 2 of Figure 1
of the service bulletin. Where the “Post
Modification Repeat Inspection Intervals”
column of Table 2 of Figure 1 of the service
bulletin specifies “flights” and “hours,” for
the purposes of this paragraph, the numbers
in that column are considered to be the flight
cycles and flight hours since the most recent
inspection per paragraph (e) or (e)(1) of this
AD.

(2) If any cracking is found during any
inspection required by paragraph (e) or (e)(1)
of this AD, before further flight, repair per
Part 5 of the Accomplishment Instructions of
Boeing Service Bulletin 747-57A2314,
Revision 1, dated January 9, 2003, except as
provided by paragraph (h) of this AD.

Actions Accomplished per Previous Issue of
Service Bulletin

(f) Inspections, repairs, or modifications
accomplished before the effective date of this
AD per Boeing Alert Service Bulletin 747—
57A2314, including Appendix A and B,
dated June 28, 2001, are considered
acceptable for compliance with the
corresponding action specified in this AD,
except as provided by paragraph (h) of this
AD.

(g) As specified in Flag Note 1 of the logic
diagram in Figure 1 of Boeing Service
Bulletin 747-57A2314, Revision 1, dated
January 9, 2003: An inspection accomplished
before the effective date of this AD per Figure
4, Step 14, of Boeing Service Bulletin 747—
57-2110, Revision 6, dated November 21,
1991; or Revision 7, dated April 23, 1998; is
considered acceptable, as applicable, for
compliance with the initial inspection
required by paragraph (a) of this AD. An
inspection accomplished before the effective
date of this AD per Figure 4, Step 9, of
Boeing Service Bulletin 747-57-2110,
Revision 3, dated February 19, 1987;
Revision 4, dated May 26, 1988; and Revision
5, dated October 26, 1989; is also considered
acceptable, as applicable, for compliance
with the initial inspection required by
paragraph (a) of this AD. The first repeat
inspection per paragraph (b) of this AD must
be accomplished at the applicable interval
established in paragraph (b) of this AD after
the most recent inspection per Figure 4, Step
14, of Boeing Service Bulletin 747-57-2110,
Revision 6 or 7; or Figure 4, Step 9, of Boeing
Service Bulletin 747-57-2110, Revision 3, 4,
or 5.

Exception to Instructions in Service Bulletin

(h) Where Boeing Service Bulletin 747—
57A2314, Revision 1, dated January 9, 2003,
specifies to contact Boeing for appropriate
action, before further flight, repair per a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), or per
data meeting the type certification basis of
the airplane approved by a Boeing Company
Designated Engineering Representative (DER)
who has been authorized by the Manager,
Seattle ACO, to make such findings. For a
repair method to be approved, the approval
must specifically reference this AD.

(i) Although Appendix B of Boeing Service
Bulletin 747-57A2314, Revision 1, dated
January 9, 2003, refers to a reporting
requirement, such reporting is not required
by this AD.

Parts Installation

(j) Except as provided by paragraphs (a)
and (b) of this AD, as of the effective date of
this AD, no person may install any alloy steel
(H-11) bolt in any location specified in this
AD on any airplane listed in the applicability
of this AD.

Alternative Methods of Compliance

(k) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
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comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(1) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(m) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 747-57A2314,
Revision 1, dated January 9, 2003. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(n) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on January
29, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2571 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-79—-AD; Amendment
39-13472; AD 2004-03-28]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, —106, —201,
—202, =301, —311, and —-315 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-102, -103, —-106, —201, —202,
—301, —311, and —315 airplanes, that
requires a one-time inspection to
determine the serial numbers of the
elevator and aileron servos of the drive
assemblies of the automatic flight
control system, and follow-on corrective
actions if necessary. This action is

necessary to prevent separation of the
screws from the autopilot clutch
assembly of the SM—300 servo, which
could result in uncommanded
engagement of the autopilot servo and
consequent reduced controllability of
the airplane. This action is intended to
address the identified unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, New York; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, Westbury, New
York 11581; telephone (516) 228-7300;
fax (516) 794-5531.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model DHC-8-102, —103, —106, —201,
—202,-301, —311, and —315 airplanes
was published in the Federal Register
on December 11, 2003 (68 FR 69057).
That action proposed to require a one-
time inspection to determine the serial
numbers of the elevator and aileron
servos of the drive assemblies of the
automatic flight control system, and
follow-on corrective actions if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 200 airplanes of U.S.
registry will be affected by this AD. It
will take approximately 1 work hour per
airplane to accomplish the inspection,
at an average labor rate of $65 per work
hour. Based on these figures, the cost
impact of the inspection on U.S.
operators is estimated to be $13,000, or
$65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
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the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-28 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-13472.
Docket 2002-NM-79-AD.

Applicability: Model DHC-8-102, —103,
-106, —201, —202, =301, —311, and —-315
airplanes; serial numbers 003 through 580
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of the screws in the
autopilot clutch assembly of the SM—300
servo, which could result in uncommanded
engagement of the autopilot servo and
consequent reduced controllability of the
airplane, accomplish the following:

One-Time Inspection/Follow-on Corrective
Action, if Necessary

(a) Within 12 months after the effective
date of this AD: Do a general visual
inspection to determine the serial numbers of
the elevator and aileron servo drive
assemblies of the automatic flight control
system per paragraphs III.1. and II.2. of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A8—22-18, Revision
‘B’, dated November 19, 2001.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(1) If any elevator or aileron servo, part
number (P/N) 7002260-922, or any aileron
servo, P/N 7002260-923, with serial numbers
4826 through 5935 inclusive, is found: Before
further flight, do all the follow-on actions per
paragraphs I11.3. and III.4. of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A8—22-18, Revision
“B”, dated November 19, 2001; and per
paragraphs 3.A. through 3.F. of the
Honeywell Accomplishment Instructions
specified on pages 14 through 17 of the
Bombardier service bulletin.

(2) If no serial number specified in
paragraph (a)(1) of this AD is found, no
further action is required by this paragraph.

Part Installation

(b) As of the effective date of this AD, no
person may install an elevator or aileron
servo, P/N 7002260-922, or an aileron servo,
P/N 7002260-923, with serial numbers 4826
through 5935 inclusive, on any airplane.

Note 2: Although Bombardier Alert Service
Bulletin A8—22—18, Revision “B”, dated
November 19, 2001, specifies
accomplishment of concurrent requirements,
this AD does not include those requirements.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with Bombardier Alert Service Bulletin A8—
22-18, Revision ‘B’, dated November 19,
2001. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bombardier Regional Aircraft Division,
123 Garratt Boulevard, Downsview, Ontario
M3K 1Y5, Canada. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 1600 Stewart
Avenue, Westbury, New York; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2001-40, dated November 9, 2001.

Effective Date

(e) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on February
3, 2004.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-2681 Filed 2—11-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2001-NM-284—-AD; Amendment
39-13469; AD 2004-03-25]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330 and A340-200 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330 and A340-200 and —300 series
airplanes, that requires repetitive
inspections for proper installation of the
parachute pins located in the escape
slides/rafts at the door 3 Type I
emergency exits on the left and right
sides of the airplane; a one-time
inspection of the associated electrical
harnesses for the escape slides/rafts for
proper routing and installation; and
corrective actions if necessary. This AD
also requires adjustment of the speed
lacing for the soft covers of the escape
slides/rafts, which will terminate the
repetitive inspections. This action is
necessary to prevent failure of the
escape slides/rafts to deploy correctly at
door 3 Type I emergency exits, which
could result in the escape slides/rafts
being unusable during an emergency
evacuation, and consequent injury to
passengers or crew members. This
action is intended to address the
identified unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330 and A340-200 and —300
series airplanes was published in the
Federal Register on December 5, 2003
(68 FR 67984). That action proposed to
require repetitive inspections for proper
installation of the parachute pins
located in the escape slides/rafts at the
door 3 Type I emergency exits on the
left and right sides of the airplane; a
one-time inspection of the associated
electrical harnesses for the escape
slides/rafts for proper routing and
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installation; and corrective actions if
necessary. That action also proposed to
require adjustment of the speed lacing
for the soft covers of the escape slides/
rafts, which would terminate the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

Request To Clarify Paragraph (c), Parts
Installation

The commenter states that the
affected slide part numbers and serial
number range are listed in the
Applicability section of the proposed
AD, but only the affected part numbers
are listed in paragraph (c), Parts
Installation, of the proposed AD. The
commenter requests that the serial
number range be included in paragraph
(c) to coincide with the Applicability
section. The commenter states that this
change would clarify that slide/raft
assemblies with serial numbers later
than those in the applicability section
are not affected by the AD.

The FAA concurs with the
commenter’s request to add the serial
number range which appears in the
Applicability section of this final rule to
paragraph (c). We find that this change
will clarify that slide/raft assemblies
with serial numbers later than those
listed in paragraph (c) are not affected
by this final rule. We have clarified
paragraph (c) of this final rule
accordingly.

Conclusion

After careful review of the available
data, including the comment noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

We estimate that 14 Model A330
series airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required inspections,
and that the average labor rate is $65 per
work hour. Based on these figures, the
cost impact on U.S. operators of the
inspections required by this AD is
estimated to be $910, or $65 per
airplane.

It will take approximately 3 work
hours per airplane to adjust the speed

lacing for the escape slide/raft soft cover
at an average labor rate of $65 per work
hour. Based on these figures, the cost
impact on U.S. operators for the
adjustment of the speed lacing for the
escape slide/raft soft cover required by
this AD is estimated to be $2,730, or
$195 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Currently, there are no Model A340
series airplanes on the U.S. Register.
However, should an affected airplane be
imported and placed on the U.S.
Register in the future, it will require 1
work hour per airplane to accomplish
the inspections and 3 work hours per
airplane to accomplish the adjustment
of the speed lacing for the escape slide/
raft soft cover, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the AD for
Model A340 operators would be $260
per airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-25 Airbus: Amendment 39-13469.
Docket 2001-NM—-284—AD.

Applicability: Model A330 and A340-200
and —300 series airplanes equipped with an
escape slide/raft having any part number (P/
N) 7A1509-101 through 7A1509-117
inclusive, and any serial number AD001
through ADO0855 inclusive, at door 3 Type I
emergency exits; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the escape slides/rafts
to deploy correctly at door 3 Type I
emergency exits, which could result in the
escape slides/rafts being unusable during an
emergency evacuation, and consequent
injury to passengers or crew members,
accomplish the following:

Inspections

(a) Within 550 flight hours after the
effective date of this AD: Do a detailed
inspection of the escape slides/rafts located
at door 3 Type I emergency exits, on the left
and right sides of the airplane, for correct
installation of the parachute pins, and a one-
time detailed inspection of the associated
electrical harnesses for correct installation of
the quick-disconnect connector, in
accordance with paragraphs 4.1 and 4.2 of
Airbus All Operator Telex (AOT) A330—
25A3154 (for Model A330 series airplanes) or
A340-25A4172 (for Model A340-200 and
—300 series airplanes), both dated July 26,
2001; as applicable. If any parachute pin or
quick disconnect connector is incorrectly
installed, before further flight, do the
corrective actions per the applicable AOT.
Repeat the inspections of the parachute pins
thereafter at intervals not to exceed 1,000
flight hours until accomplishment of
paragraph (b) of this AD.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
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the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Note 2: Repetitive inspections of the
electrical harnesses are not required.

Terminating Action for Repetitive
Inspections

(b) Within 18 months after the effective
date of this AD: Adjust the speed lacing for
the soft covers of the escape slides/rafts
located at door 3 Type I emergency exits, in
accordance with paragraph 4.3 of Airbus
AOT A330-25A3154 (for Model A330 series
airplanes) or A340-25A4172 (for Model
A340-200 and —300 series airplanes), both
dated July 26, 2001; as applicable. This
adjustment terminates the repetitive
inspections of the parachute pins required by
paragraph (a) of this AD.

Note 3: The AOTs reference Goodrich
Aircraft Evacuation Systems Alert Service
Bulletin 7A1509-25A324, dated July 16,
2001, as an additional source of service
information for adjusting the speed lacing.

Parts Installation

(c) As of the effective date of this AD, no
person may install on any airplane an escape
slide/raft having any P/N 7A1509-101
through 7A1509-117 inclusive, and any
serial number AD001 through AD0855
inclusive, unless the parachute pin has been
inspected and the speed lacing has been
adjusted in accordance with paragraphs (a)
and (b) of this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Airbus All Operator’s Telex A330—
25A3154, dated July 26, 2001; or Airbus All
Operator’s Telex A340-25A4172, dated July
26, 2001; as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directives 2001—
359(B) R3, dated October 30, 2002, and 2001—
360(B) R1, dated February 6, 2002.

Effective Date

(f) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on February
3, 2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—2682 Filed 2—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-223-AD; Amendment
39-13468; AD 2004-03-24]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200, A330-300, A340-200, and
A340-300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Airbus Model A330—
200, A330-300, A340-200, and A340—
300 series airplanes. This action
requires a revision of the airplane flight
manual to include procedures for a pre-
flight elevator check before each flight,
repetitive inspections for cracks of the
attachment lugs of the mode selector
valve position transducers on the
elevator servocontrols, and corrective
actions if necessary. This action is
intended to advise the flightcrew of the
potential for an undetected inoperative
elevator, and of the action they must
take to avoid this hazard. This action is
necessary to ensure proper functioning
of the elevator surfaces, and to detect
and correct cracking of the attachment
lugs, which could result in partial loss
of elevator function and consequent
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Effective February 26, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
26, 2004.

Comments for inclusion in the Rules
Docket must be received on or before
March 11, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM-—
223—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via the Internet must contain “Docket
No. 2003-NM—-223—-AD” in the subject
line and need not be submitted in
triplicate. Comments sent via fax or the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Airbus,
1 Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: The
Direction Générale de 1’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
all Airbus Model A330-200, A330-300,
A340-200, and A340-300 series
airplanes. Each elevator on these
airplanes is equipped with two
servocontrols having three operating
modes. A selector valve installed in
each servocontrol enables the
servocontrol to change between
operating modes; the selector valve’s
position is transmitted to the flight
control computers by a transducer. The
DGAC advises that several cracks of the
transducer body at its attachment lugs
have been detected. The affected
transducers were installed at the
damping positions 3CS1 and 3CS2. The
cracks resulted in displacement of the
transducer and consequent leakage of
the hydraulic fluid into the affected
servocontrol. In two cases the
displacement of the transducer resulted
in the elevator becoming inoperative (it
dropped into a full down position), with
no electronic centralized aircraft
monitor (ECAM) warning provided to
the flightcrew. Without an ECAM
warning, this inoperative condition can
be identified only if no elevator surface
movement is detected during a pre-
flight elevator check. Loss of elevator
function, if not corrected, could result
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in reduced controllability of the
airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletins
A330-27A3115 and A340-27A4119,
both Revision 02, dated December 30,
2003. The service bulletins describe
procedures for repetitive dye penetrant
inspections for cracks of the attachment
lugs of the mode selector valve position
transducer on each elevator servocontrol
installed at damping positions 3CS1 and
3CS2. The service bulletins also provide
procedures for replacing a cracked
transducer with a new part and
torqueing the bolts when the transducer
is reinstalled. The DGAC classified the
service bulletins as mandatory and
issued French airworthiness directive
F-2003-460, dated December 24, 2003,
to ensure the continued airworthiness of
these airplanes in France.

The Airbus service bulletins refer to
Goodrich Actuation Systems Inspection
Service Bulletin SC4800-27-13 as an
additional source of service information
for the inspection.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
findings of the DGAC, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to ensure
proper functioning of the elevator
surfaces, and to detect and correct
cracking of the attachment lugs of the
mode selector valve position
transducers on the elevator
servocontrols, which could result in
partial loss of elevator function and
consequent reduced controllability of
the airplane. This AD requires a revision
of the airplane flight manual (AFM) to
include procedures for a pre-flight
elevator check, repetitive inspections for
cracks of the attachment lugs, and
corrective action if necessary. The
actions are required to be accomplished

in accordance with the Airbus service
bulletins described previously, except
as discussed under ‘‘Differences
Between This AD and French
Airworthiness Directive.”

This AD also requires that operators
report crack findings to Airbus. Because
the cause of the cracking is not known,
these required inspection reports will
help determine the extent of the
cracking in the affected fleet. Based on
the results of these reports, we may
determine that additional rulemaking is
warranted.

Differences Between This AD and the
French Airworthiness Directive

The FAA and DGAC airworthiness
directives differ in their compliance
times for the first repetitive inspection
interval for airplanes already inspected
in accordance with Revision 01 of the
service bulletin. The DGAC allows up to
700 flight cycles or 1,350 total flight
cycles (whichever occurs later) for this
interval, but this AD requires that all
inspections be done within intervals of
350 flight cycles. French airworthiness
directive 2003—-371—which was
replaced by the existing French
airworthiness directive 2003—460—
required that the inspection be done
only one time. Therefore, for operators
that had complied with 2003-371, the
additional time following the initial
inspection could provide the necessary
time to schedule the subsequent
repetitive inspections. Since we have
not previously required the subject
inspection, this AD does not provide for
any extension of the first-repeated
inspection interval. However, we may
approve requests to adjust that interval,
according to the provisions of paragraph
(g) of this AD, if the request includes
data that prove that the first repetitive
interval would provide an acceptable
level of safety.

Also, the DGAC airworthiness
directive mandates a change to the flight
crew operating manual (FCOM) to
include an additional elevator pre-flight
check. We agree with the need to check
for proper functioning of the elevators
before takeoff, but we have determined
that the appropriate location for the
procedure is in the AFM, in the
Limitations section. We base this
determination on the following
considerations:

1. The FCOM does not require FAA
approval; therefore, FCOM changes
cannot be mandated by an AD.

2. It is possible that later changes to
the FCOM made by an operator could

result in removal of the necessary pre-
flight check.

3. An ECAM warning to the flightcrew
would not be provided following an
elevator failure.

4. An elevator failure could result in
reduced controllability of the airplane.

The DGAC airworthiness directive
specifies that the FCOM be amended
“for one or both damping servo controls
above 1000 FC since new.” However,
this AD requires that the parallel change
to the AFM—which applies across
airplane model/series—be incorporated
within 30 days.

Interim Action

We consider this AD interim action.
The manufacturer is considering
developing a modification that will
address the unsafe condition identified
in this AD. Once this modification is
developed, approved, and available, we
may consider additional rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.
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Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM-223-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-24 Airbus: Amendment 39-13468.
Docket 2003—-NM-223-AD.

Applicability: All Model A330-200, A330-
300, A340-200, and A340-300 series
airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure proper functioning of the
elevator surfaces, and to detect and correct
cracking of the attachment lugs of the mode
selector valve position transducers on the
elevator servocontrols, which could result in
partial loss of elevator function and
consequent reduced controllability of the
airplane, accomplish the following:

AFM Revision

(a) Within 30 days after the effective date
of this AD, revise the Limitations section of
the airplane flight manual (AFM) to include
a pre-flight elevator check, by including the
following language. This may be done by
inserting a copy of this AD into the
applicable AFM. Thereafter perform the pre-
flight check before every flight in accordance
with the procedure.

Prior or During Taxi:
“FLIGHT CONTROLS CHECK

1. AT A CONVENIENT STAGE, PRIOR TO
OR DURING TAXI, AND BEFORE
ARMING THE AUTOBRAKE, THE PF
SILENTLY APPLIES FULL
LONGITUDINAL AND LATERAL
SIDESTICK DEFLECTION. ON THE F/CTL
PAGE, THE PNF CHECKS FULL TRAVEL
OF ALL ELEVATORS AND ALL
AILERONS, AND THE CORRECT
DEFLECTION AND RETRACTION OF ALL
SPOILERS. THE PNF CALLS OUT “FULL
UP,” “FULL DOWN,” “NEUTRAL,”
“FULL LEFT,” “FULL RIGHT,”
“NEUTRAL,” AS EACH FULL TRAVEL/
NEUTRAL POSITION IS REACHED. THE
PF SILENTLY CHECKS THAT THE PNF
CALLS ARE IN ACCORDANCE WITH THE
SIDESTICK ORDER.

NOTE: IN ORDER TO REACH FULL
TRAVEL, FULL SIDESTICK MUST BE
HELD FOR A SUFFICIENT PERIOD OF
TIME.

2. THE PF PRESSES THE PEDAL DISC
PUSHBUTTON ON THE NOSEWHEEL
TILLER, AND SILENTLY APPLIES FULL
LEFT RUDDER, FULL RIGHT RUDDER,
AND NEUTRAL. THE PNF CALLS OUT
“FULL LEFT,” “FULL RIGHT,”
“NEUTRAL,” AS EACH FULL TRAVEL/
NEUTRAL POSITION IS REACHED.

3. THE PNF APPLIES FULL
LONGITUDINAL AND LATERAL
SIDESTICK DEFLECTION, AND SILENTLY
CHECKS FULL TRAVEL AND CORRECT

SENSE OF ALL ELEVATORS AND ALL
AILERONS, AND CORRECT DEFLECTION
AND RETRACTION OF ALL SPOILERS,
ON THE ECAM F/CTL PAGE.”

Note 1: Full and complete elevator travel
(position commanded) can be verified on the
ECAM Flight Control Page. A determination
of “correct sense” should include verification
that there is complete and full motion of the
sidesticks without binding.

(b) If any pre-flight check required by
paragraph (a) of this AD reveals improper
function of the elevator: Before further flight,
perform the inspections required by
paragraph (c) of this AD.

Inspections

(c) At the applicable time specified in
paragraph (c)(1) or (c)(2) of this AD, except
as required by paragraph (b) of this AD:
Perform a dye penetrant inspection of the
attachment lugs of the mode selector valve
position transducers on each elevator
servocontrol installed at damping positions
3CS1 and 3CS2. Do the inspection in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
27A3115 or A340-27A4119, both Revision
02, both dated December 30, 2003, as
applicable (hereafter ““the service bulletin”).
An inspection that is done before the
effective date of this AD is acceptable for
compliance with the initial inspection
requirement of this paragraph, if the
inspection is done in accordance with any of
the following Airbus All Operators Telexes
(AOTs): AOT A330-27A3115 or A340—
27A4119, dated September 11, 2003, or
Revision 01 of each AOT dated September
25, 2003; as applicable. Repeat the inspection
thereafter at intervals not to exceed 350 flight
cycles.

(1) If the age of the servocontrol from the
date of its first installation on the airplane
can be positively determined: Do the
inspection before the accumulation of 1,000
total flight cycles on the elevator
servocontrol, or within 350 flight cycles on
the servocontrol after the effective date of
this AD, whichever occurs later.

(2) If the age of the servocontrol from the
date of its first installation on the airplane
cannot be positively determined, do the
inspection within 350 flight cycles on the
servocontrol after the effective date of this
AD.

Note 2: The service bulletin refers to
Goodrich Actuation Systems Inspection
Service Bulletin SC4800-27-13 as an
additional source of service information for
the inspection.

Corrective Actions

(d) If any crack is found during any
inspection required by paragraph (c) of this
AD: Before further flight, replace either the
transducer or servocontrol with a new part,
in accordance with the service bulletin.

Reporting Requirement

(e) If any crack is found during any
inspection required by paragraph (c) of this
AD: Submit a report in accordance with the
service bulletin at the applicable time(s)
specified in paragraphs (e)(1) and (e)(2) of
this AD: Submit reports to Airbus Customer
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Services, Engineering and Technical Support,
Attention: J. Laurent, SEE53, fax +33/
(0)5.61.93.44.25, Sita Code TLSBQ7X. Under
the provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.), the
Office of Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) For an initial inspection done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(2) For an inspection done after the
effective date of this AD: Submit the report
within 30 days after the inspection.

Parts Installation

(f) As of the effective date of this AD, no
person may install the following part on any
airplane: a transducer, or a transducer fitted
on an elevator servocontrol, in the operator’s
inventory before September 25, 2003, unless
that transducer has been inspected in
accordance with the service bulletin and is
crack-free.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions must be done in accordance with
Airbus Service Bulletin A330-27A3115,
Revision 02, including Appendix 01, dated
December 30, 2003; or Airbus Service
Bulletin A340-27A4119, Revision 02,
including Appendix 01, dated December 30,
2003; as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive F—2003—
460, dated December 24, 2003.

Effective Date

(i) This amendment becomes effective on
February 26, 2004.

Issued in Renton, Washington, on February
2, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 042683 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-283—-AD; Amendment
39-13470; AD 2004-03-26]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 900EX Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Falcon 900EX series airplanes, that
requires modification of the front
attachment area of the No. 2 engine.
This action is necessary to prevent
failure of the fail-safe lugs of the
hoisting plate of the forward engine
mount, and subsequent cracking of the
pick-up folded sheet of the pylon
forward rib. Such cracking could
rupture the mast case box, which could
result in loss of the two forward engine
mounts and consequent separation of
the engine from the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective March 17, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 17,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet, PO Box 2000,
South Hackensack, New Jersey 07606.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Falcon 900EX series airplanes
was published in the Federal Register
on October 9, 2003 (68 FR 58285). That
action proposed to require modification

of the front attachment area of the No.
2 engine.

Comment

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request To Add Revised Service
Information

The commenter asks that the
proposed AD be changed to cite only
Dassault Service Bulletin F900EX-103,
Revision 1, dated October 16, 2002, as
the appropriate source of service
information for accomplishment of the
modification. (The original issue of the
service bulletin was cited as the
appropriate source of service
information for accomplishment of the
modification in the proposed AD.) The
commenter states that there are some
build differences on airplanes with
serial numbers 1 through 4 inclusive,
that do not exist on other airplanes
specified in the applicability of the
original issue of the service bulletin;
therefore, the original issue cannot be
used for airplanes with those serial
numbers. Revision 1 describes
additional procedures for the
modification of airplanes with serial
numbers 1 through 4. The commenter
adds that the Direction Générale de
I’Aviation Civile, which is the
airworthiness authority for France, has
been informed of this change and has
agreed not to issue a revision to French
airworthiness directive 2001-160—
027(B), dated May 2, 2001 (referenced in
the proposed AD), due to inclusion of
the phrase “original issue or further
approved revisions” in that
airworthiness directive.

The FAA agrees with the commenter.
We have added Revision 1 of the service
bulletin, and we have changed all
service bulletin references in this final
rule to specify Revision 1.

Conclusion

After careful review of the available
data, including the comment noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

We estimate that 36 airplanes of U.S.
registry will be affected by this AD, that
it will take about 85 work hours per
airplane to accomplish the modification,
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and that the average labor rate is $65 per
work hour. Required parts will cost
about $14,479 per airplane. Based on
these figures, the cost impact of the
modification on U.S. operators is
estimated to be $720,144, or $20,004 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-03-26 Dassault Aviation:
Amendment 39-13470. Docket 2001—
NM-283-AD.

Applicability: Model Falcon 900EX series
airplanes, serial numbers 1 through 60
inclusive; certificated in any category; except
those on which Dassault Modifications
M2754 and M2925, identified in Dassault
Service Bulletin FO00EX-103, Revision 1,
dated October 16, 2002, have been
accomplished.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the fail-safe lugs of
the forward engine mount, and consequent
cracking of the pick-up folded sheet of the
pylon forward rib, which could rupture the
mast case box and result in loss of the two
forward engine mounts and consequent
separation of the engine from the airplane,
accomplish the following:

Modification

(a) Prior to the accumulation of 3,750 flight
cycles since the date of issuance of the
original Airworthiness Certificate or the date
of issuance of the Export Certificate of
Airworthiness, whichever occurs first:
Modify the front attachment area of the No.
2 engine by doing all the actions per
Paragraphs 2.A. through 2.D. of the
Accomplishment Instructions of Dassault
Service Bulletin FO00EX-103, Revision 1,
dated October 16, 2002.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Dassault Service Bulletin FO900EX—103,
Revision 1, dated October 16, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Dassault Falcon Jet, P.O. Box 2000, South
Hackensack, New Jersey 07606. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2001-160—
027(B), dated May 2, 2001.

Effective Date

(d) This amendment becomes effective on
March 17, 2004.

Issued in Renton, Washington, on February
3, 2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—2684 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-CE-38-AD; Amendment
39-13473; AD 2004-03-29]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Corporation, Ltd. Models
FU24-954 and FU24A-954 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for all
Pacific Aerospace Corporation, Ltd.
Models FU24-954 and FU24A-954
airplanes. This AD requires you to
perform repetitive detailed visual
inspections of the forward vertical fin
base for cracks. If any cracks or
discrepancies are found, you must
repair the structure before further flight
and notify the FAA. This AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
New Zealand. We are issuing this AD to
detect and correct cracks in the vertical
fin base, which could result in loss of
the fin and loss of aircraft control.
DATES: This AD becomes effective on
April 19, 2004.

ADDRESSES: You may view the AD
docket at FAA, Central Region, Office of
the Regional Counsel, Attention: Rules
Docket No. 2003-CE-38-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106. Office hours are 8 a.m.
to 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer,
Small Airplane Directorate, 901 Locust,
Room 302, Kansas City, MO 64106;
telephone: 816-329-4146; facsimile:
816-329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Civil Aviation Authority (CAA),
which is the airworthiness authority for
New Zealand, notified the FAA of an
unsafe condition that may exist on all
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Pacific Aerospace Corporation, Ltd.
Models FU24-954 and FU24A-954
airplanes. The CAA reports a recent
fatal accident where the aircraft’s fin
separated in flight. Initial investigation
of this accident indicates that the
forward fin structure failed from fatigue
cracks that were concealed beneath the
rubber abrasion protection fitted to the
fin.

What is the potential impact if FAA
took no action? Failure to detect cracks
in the vertical fin base could result in
loss of the fin and loss of aircraft
control.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all Pacific
Aerospace Corporation, Ltd. Models
FU24-954 and FU24A-954 airplanes.
This proposal was published in the
Federal Register as a notice of proposed
rulemaking (NPRM) on October 30, 2003
(68 FR 61766). The NPRM proposed to
require you to perform repetitive
detailed visual inspections of the

forward vertical fin base for cracks. If
any cracks or discrepancies are found,
you must repair the structure before
further flight and notify the FAA.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in the development of this
AD. We received no comments on the
proposal or on the determination of the
cost to the public.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
the changes discussed above and minor
editorial corrections. We have
determined that these changes and
minor corrections:

—are consistent with the intent that was
proposed in the NPRM for correcting
the unsafe condition; and

—do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
2 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the inspection:

Total cost per | Total cost on
Labor cost Parts cost airplane U.S. operators
8 workhours est. $60 per hour = $480 .........ccceveeenee. No parts needed for INSPECLiON .........ccceevveviiiriiinienn $480 $960
The FAA has no method of 3. Will not have a significant §39.13 [Amended]

determining the number of repairs each
owner/operator will incur over the life
of each of the affected airplanes based
on the results of the inspections. We
have no way of determining the number
of airplanes that may need such repair.
The extent of damage may vary on each
airplane.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—-CE-38—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
Adoption of the Amendment

» Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

» 2. FAA amends § 39.13 by adding a
new AD to read as follows:
2004-03-29 Pacific Aerospace Corporation,

Ltd.: Amendment 39-13473; Docket No.
2003—-CE-38—-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on April 19,
2004.
What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Models FU24-954 and
FU24A-954 airplanes, all serial numbers,
that are certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of a recent fatal
accident where the aircraft’s fin separated in
flight. The actions specified in this AD are
intended to detect and correct cracks in the
vertical fin base, which could result in loss
of the fin or loss of control of the aircraft.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:
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Actions

Compliance

Procedures

(1) Perform visual inspection of the forward
area at the base of the fin for cracks.

(2) Repair any cracks that are found during the
inspection.

Initially inspect within the next 50 hours time-
in-service (TIS) after April 19, 2004 (the ef-
fective date of this AD). Repetitively inspect
every 100 hours TIS thereafter.

Prior to further flight after doing any inspec-
tion required in paragraph (e)(1) of this AD.

Inspect from the bottom of the fin up to the
first external strap, paying particular atten-
tion to the skin in the area of the rivets that
join the fin skin to the bulkhead, part num-
ber (P/N) 242305, and aft to the first
vertical lap joint. To do this inspection, re-
move any rubber abrasion protection that is
fitted in this area, including any sealant.
You must also remove the fin leading edge
fairing, P/N 242321.

Obtain an FAA-approved repair scheme from
Pacific Aerospace Corporation, Ltd., Airport
Road, Hamilton Airport, Hamilton, New Zea-
land and notify the FAA at the address and
phone number in paragraph (f) of this AD.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, FAA, Small
Airplane Directorate. For information on any
already approved alternative methods of
compliance, contact Karl Schletzbaum,
Aerospace Engineer, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, MO 64106; telephone: (816) 329-4146;
facsimile: (816) 329—4090.

Is There Other Information That Relates to
This Subject?

(g) CAA airworthiness directive DCA/
FU24/173, dated April 23, 2002, also
addresses the subject of this AD.

Issued in Kansas City, Missouri, on
February 4, 2004.
Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04—2953 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 91 and 93

[Docket No. FAA—-2002-13235; Amendment
Nos. 91-278, 93-82]

RIN 2120-AH57
Special Air Traffic Rules; Flight

Restrictions in the Vicinity of Niagara
Falls; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the

Federal Register on February 28, 2003.
That action codified flight restrictions
for aircraft operating in U.S. airspace in
the vicinity of Niagara Falls, NY.
EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Terry Brown, telephone (202) 267-9193.

Correction

» In final rule FR Doc. 03-4638,
published on February 28, 2003 (68 FR
9792), make the following corrections:
= 1. On page 9792, in column 1, in the
eading section, beginning on line 4,
correct “Amendment Nos. 91-273 and
93-82" to read “Amendment Nos. 91—
278 and, 93-82"".
Issued in Washington, DC on January 30,
2004.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.
[FR Doc. 04—-2880 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 119, 121 and 135

[Docket No. FAA—-2003-15571; Amdt. Nos.
119-8, 121-298 and 135-88]

RIN 2120-A100

DOD Commercial Air Carrier
Evaluators; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT: Lt.
Col. Tom Barrale, USAF, Department of
Defense Air Mobility Command Liaison
Officer to FAA Flight Standards Service,
(202) 267-7088.

Correction

In the final rule FR Doc. 03-17459
published on July 10, 2003, (68 FR
41214), make the following corrections:
= 1. On page 41214, in column 3, in the
heading section of the rule at the bottom
of the page, beginning on line 4 of the
heading, correct “Amdt Nos. 119-38,
121-286, and 135—83"" to read ‘“Amdt
Nos. 119-8, 121-298, and 135—-88"".

Issued in Washington, DC, on January 30,
2004.

Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 04—2874 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Parts 119, 121, 129, 135, and
183

[Docket No. FAA-1999-5401; Amdt. Nos
119-6, 121-296, 129-34, 135-87, and 183—
11]

RIN 2120-AE42
Aging Airplane Safety; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Interim final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the
Federal Register on July 10, 2003. That
rule clarified existing regulations as
they apply to Department of Defense
(DOD) commercial air carrier evaluators.

SUMMARY: This document corrects
amendment numbers in the final rule
published in the Federal Register on
February 4, 2003. That action extended
the comment period for the interim final
rule which deals with inspections and
records reviews required on aircraft
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with more than fourteen years in
service.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Frederick Sobeck, telephone (202) 267—
7355.

Correction

» In final rule FR Doc. 03-2679,
published on February 4, 2003 (68 FR
5782), make the following corrections:
= 1. On page 5782, in column 1 of the
heading section, beginning on line five,
correct “Amdt. Nos. 119-6, 121-284,
129-34, 135-81, and 183—11" to read
“Amdt. Nos. 119-6, 121-296, 129-34,
13587, and 183-11"".

Issued in Washington, DC on January 30,
2004.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.
[FR Doc. 04—2879 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121, 125, and 129

[Docket No. FAA-2001-10910; Amendment
Nos. 121-297, 125-41, and 129-37]

RIN 2120-AG90

Collision Avoidance Systems;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the
Federal Register on April 1, 2003. That
action revised the applicability of
certain collision avoidance system
requirements for airplanes.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT.:
Alberta Brown, telephone (202) 267—
8321.

Correction

» In the final rule FR Doc. 03—-7653,
published on April 1, 2003 (68 FR
15884), make the following correction:
= 1. On page 15884, in column 1 in the
heading section, beginning on line 4,
correct “Amendment Nos. 121-286,
125—41, and 129-37" to read
“Amendment Nos. 121-297, 12541,
and 129-37"".

Issued in Washington, DC on January 30,
2004.

Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 04-2881 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121, 125, and 135

[Docket No. FAA—-2003-15682; Amendment
Nos. 121-300 125-42, 135-89]

RIN 2120-AH89

Digital Flight Data Recorder
Requirements—Changes to Recording
Specifications and Additional
Exceptions; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects
amendment numbers assigned in the
final rule published in the Federal
Register on July 18, 2003. That action
amended the flight data recorder
regulations by expanding the recording
specifications of certain data parameters
for specified airplanes, and by adding
aircraft models to the lists of aircraft
excepted from the 1997 regulations.

EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT: Gary
Davis, telephone (202) 267-8166.

Correction

= In the correction to the final rule FR
Doc. 03—18269, published on July 18,
2003 (68 FR 42932), make the following
correction:
= 1. On page 42932 in column one, in the
heading section beginning on line 4,
correct “Amendment Nos. 121-288,
125—42, 135—84" to read ‘“Amendment
Nos. 121-300, 125-42, 135-89"".

Issued in Washington, DC on January 30,
2004.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.
[FR Doc. 04—2876 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121 and 129

[Docket No. FAA—-2003-15653; Amendment
Nos. 121-299 and 129-38]

RIN 2120-AH96
Flightdeck Security on Large Cargo
Airplanes; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the amendment numbers
in the final rule published in the
Federal Register on July 18, 2003. That
rule provided an alternative means of
compliance to operators of all-cargo
airplanes that are required to have a
reinforced security flightdeck door.
EFFECTIVE DATE: This correction is
effective on February 11, 2004.

FOR FURTHER INFORMATION CONTACT: Joe
Keenan, (202) 267-9579.

Correction

In the final rule FR Doc. 03—-18075
published on July 18, 2003, (68 FR
42874), make the following corrections:
= 1. On page 42874, in column 1, in the
heading section, beginning on line 4
correct “Amendment Nos. 121-287 and
129-37" to read “Amendment Nos. 121—
299 and 129-38"".

Issued in Washington, DC, on January 30,
2004.

Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 04-2877 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 529 and 556
Certain Other Dosage Form New
Animal Drugs; Oxytetracycline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Alpharma, Inc. The supplemental
NADA provides for use of
oxytetracycline hydrochloride soluble
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powder for skeletal marking of finfish
fry and fingerlings by immersion.
DATES: This rule is effective February
11, 2004.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, (301) 827-7571, e-
mail: jgotthar@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Alpharma,
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed a supplement
to NADA 130-435 that provides for use
of OXYMARINE (oxytetracycline
hydrochloride) Soluble Powder for
skeletal marking of finfish fry and
fingerlings by immersion. The approval
of this supplemental NADA relied on
publicly available safety and
effectiveness data contained in Public
Master File (PMF) 5667 which were
compiled under National Research
Support Project 7 (NRSP-7), a national
agricultural research program for
obtaining clearances for use of new
drugs in minor animal species and for
special uses. The supplemental NADA
is approved as of December 24, 2003,
and the regulations are amended in 21
CFR part 529 by adding § 529.1660 to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33(d)(4) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 529
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 529 and 556 are amended as
follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 529.1660 is added to read as
follows:

§529.1660 Oxytetracycline.

(a) Specifications. Each gram of
powder contains 366 milligrams (mg) of
oxytetracycline hydrochloride.

(b) Sponsor. See No. 046573 in
§510.600 of this chapter.

(c) Related tolerances. See § 556.500
of this chapter.

(d) Conditions of use in finfish—(1)
Amount. Immerse fish in a solution
containing 200 to 700 mg
oxytetracycline hydrochloride (buffered)
per liter of water for 2 to 6 hours.

(2) Indications for use. For skeletal
marking of finfish fry and fingerlings.

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

» 3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

§556.500 [Amended]

= 4. Section 556.500 Oxytetracycline is

amended in paragraph (b) by removing

“catfish, lobster, and salmonids” and by

adding in its place “finfish, and lobster”’.
Dated: January 30, 2004.

Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04-2894 Filed 2—10-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Monensin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Elanco Animal Health. The
supplemental NADA provides for
revised labeling for the use of single-
ingredient monensin Type A medicated
articles to make Type C medicated feeds
used for the prevention and control of
coccidiosis in feedlot cattle. The
regulations are being amended to
remove a redundant entry for use of
monensin in Type C medicated cattle
feeds.

DATES: This rule is effective February
11, 2004.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578, e-mail: jmessenh@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly
and Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed a
supplement to NADA 95-735 for use of
RUMENSIN 80 (monensin sodium)
Type A medicated article. The
supplemental NADA provides revised
labeling for Type C medicated feeds
containing 10 to 30 grams per ton (g/
ton) of monensin used for the
prevention and control of coccidiosis
caused by Eimeria bovis and E. zuernii
in feedlot cattle. This revised labeling
replaces labeling approved in 1998 for
this indication (64 FR 5158, February 3,
1999). The supplemental application is
approved as of December 12, 2003, and
the regulations are amended in 21 CFR
558.355(f)(3)(vii) to remove indications
for improved feed efficiency in cattle
feeds containing 10 to 30 g/ton of
monensin. This indication for use is
already codified in 21 CFR
558.355(f)(3)(i) for cattle feeds
containing 5 to 30 g of monensin per
ton.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
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neither an environmental assessment
nor environmental impact statement is
required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

» 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§ 558.355 [Amended]

m 2. Section 558.355 Monensin is
amended in paragraph (f)(3)(vii)(a) by
removing “improved feed efficiency;
for”’; and in paragraph (f)(3)(vii)(b) by
removing ‘“feed continuously to provide
50 to 360 milligrams monensin per head
per day. For prevention and control of
coccidiosis,”.

Dated: January 30, 2004.
Steven D. Vaughn,
Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 04-2893 Filed 2—10-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD13-04-004]

Drawbridge Operation Regulations;
Snake River, Burbank, WA
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Thirteenth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Burlington Northern Santa Fe Railroad
Drawbridge across the Snake River, mile
1.5, at Burbank, Washington. This
deviation allows the vertical lift span to
be temporarily closed during two
periods while wire ropes are replaced.

The deviation is necessary to facilitate
this essential maintenance.

DATES: This deviation is effective from
8 a.m. March 8 through 5 p.m. March
12, 2004, and from 8 a.m. March 15
through 5 p.m. March 16, 2004.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (oan),
Thirteenth Coast Guard District, 915
Second Avenue, Seattle, Washington
98174-1067 between 7:45 a.m. and 4:15
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (206) 220-7270. The Bridge Section of
the Aids to Navigation and Waterways
Management Branch maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
Austin Pratt, Chief, Bridge Section, Aids
to Navigation and Waterways
Management Branch, (206) 220-7282.

SUPPLEMENTARY INFORMATION: The
Burlington Northern Santa Fe Railroad
(BNSF) requested this deviation from
normal operations to facilitate the
replacement of wire ropes on the lift
span and its supporting towers. This
project is occurring during the annual
lock maintenance closure on the Snake
River. During lock closure commercial
traffic will be much reduced so that few,
if any, vessels will be hindered by this
bridge maintenance project. Currently,
this drawbridge is maintained in the
open position except for the passage of
trains.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: February 3, 2004.
Jeffrey M. Garrett,

Rear Admiral, U. S. Coast Guard,
Commander, Thirteenth Coast Guard District.

[FR Doc. 04-2989 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD07-04-019]

Drawbridge Operation Regulations;
Loxahatchee River, Palm Beach
County, FL

AGENCY: U.S. Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Florida East Coast Railway bridge
across the Loxahatchee River, mile 1.2,
Jupiter, Florida. This deviation allows
the bridge to remain in the closed
position from 8 a.m. to 12:30 p.m. and
1 p.m. to 5 p.m. Monday through Friday
from February 10 until March 12, 2004,
for repairs.

DATES: This deviation is effective from
8 a.m. on February 10 until 5 p.m. on
March 12, 2004.

ADDRESSES: Material received from the
public, as well as documents indicated
in this preamble as being available in
the docket [CGD07-04—-019] will
become part of this docket and will be
available for inspection or copying at
Commander (obr), Seventh Coast Guard
District, 909 SE. 1st Avenue, Miami,
Florida 33131-3050 between 7:30 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Lieberum, Project Officer,
Seventh Coast Guard District, Bridge
Branch at (305) 415-6744.
SUPPLEMENTARY INFORMATION: The
Florida East Coast Railway bridge across
the Loxahatchee River, Jupiter, Florida,
is a single leaf bascule bridge with a
vertical clearance of 4 feet above mean
high water (MHW) measured at the
fenders in the closed position with a
horizontal clearance of 40 feet. The
current operating regulation in 33 CFR
117.300 requires that: (a) The bridge is
not constantly tended; (b) The draw is
normally in the fully open position,
displaying flashing green lights to
indicate that vessels may pass; (c) When
a train approaches, the lights go to
flashing red and a horn starts four
blasts, pauses, and then continues four
blasts. After an eight minute delay, the
draw lowers and locks, providing the
scanning equipment reveals nothing
under the draw. The draw remains
down for a period of eight minutes or
while the approach track circuit is
occupied; (d) After the train has cleared,
the draw opens and the lights return to
flashing green.

On January 12, 2004, the bridge
owner, Florida East Coast Railroad,
requested a deviation from the current
operating regulations to allow the owner
and operator to keep this bridge in the
closed position during certain times
each day to facilitate repairs. The
Commander, Seventh Coast Guard
District has granted a temporary
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deviation from the operating
requirements listed in 33 CFR 117.300
to complete repairs to the bridge. Under
this deviation the Florida East Coast
Railway bridge, across the Loxahatchee
River, mile 1.2, Jupiter, Florida, need
not open from 8 a.m. to 12:30 p.m. and
1 p.m. to 5 p.m. Monday through Friday
from February 10 until March 12, 2004.

Dated: February 3, 2004.
Greg Shapley,

Chief, Bridge Administration, Seventh Coast
Guard District.

[FR Doc. 04—2990 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD05-03-205]

RIN 1625-AA00

Security Zone; Military Ocean Terminal

Sunny Point and Lower Cape Fear
River, Brunswick County, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
at Military Ocean Terminal Sunny Point
(MOTSU), North Carolina. Entry into or
movement within the security zone will
be prohibited without authorization
from the Captain of the Port (COTP).
This action is necessary to safeguard the
vessels and the facility from sabotage,
subversive acts, or other threats.

DATES: This rule is in effect from 12:01
a.m. e.s.t. on January 13, 2004 to 12:01
a.m. e.d.t. on June 13, 2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-03—
205 and are available for inspection or
copying at Coast Guard Marine Safety
Office, 721 Medical Center Drive, Suite
100, Wilmington, North Carolina 28401,
between 7:30 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
LCDR Chuck Roskam, Chief Port
Operations (910) 772—2200 or toll free
(877) 229-0770.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. The Coast Guard is
promulgating this security zone
regulation to protect Military Ocean

Terminal Sunny Point, NC, and the
surrounding vicinity from threats to
national security. Accordingly, based on
the military function exception set forth
in the Administrative Procedure Act, 5
U.S.C. 553(a)(1), notice and comment
rule-making and advance publication,
pursuant to 5 U.S.C. 553(b) and (c), are
not required for this regulation.

Background and Purpose

Vessels frequenting the security zone
at Military Ocean Terminal Sunny Point
(MOTSU) facility serve as a vital link in
the transportation of military munitions
and explosives in support of
Department of Defense missions at
home and abroad. This vital
transportation link is potentially at risk
to acts of terrorism, sabotage and other
criminal acts. Munitions and explosives
laden vessels also pose a unique threat
to the safety and security of the MOTSU
facility, vessel crews, and others in the
maritime community and the
surrounding community should the
vessels be subject to acts of terrorism or
sabotage, or other criminal acts. The
ability to control waterside access to
munitions and explosives laden vessels
moored to the MOTSU facility is critical
to national defense and security, as well
as to the safety and security of the
MOTSU facility, vessel crews, and
others in the maritime community and
the surrounding community. Therefore,
the Coast Guard is establishing this
security zone to safeguard human life,
vessels and facilities from sabotage,
terrorist acts or other criminal acts.

Discussion of Rule

The security zone is necessary to
protect MOTSU and vessels moored at
the facility, their crews, others in the
maritime community and the
surrounding communities from
subversive or terrorist attack that could
cause serious negative impact to vessels,
the port, or the environment, and result
in numerous casualties. The security
zone contains the area and waters
encompassed by a line connecting the
northern tip of the security zone is at
34°02.03' N, 077°56.60' W, near Cape
Fear River Channel Lighted Buoy 9
(LLNR 30355); extending south along
the shore to 34°00.00' N, 077°57.25' W,
proceeding to the southern most tip of
the zone at 33°59.16' N, 077°50.00' W,
at then proceeding north to 34°00.65' N,
077°56.41' W, at Cape Fear River
Channel Lighted Buoy 31 (LLNR 30670
& 39905); then back to the point of
origin at 34°02.03' N, 077°56.60" W.

No person or vessel may enter or
remain in the security zone at any time
without the permission of the Captain of
the Port, Wilmington. Each person or

vessel operating within the security
zone must obey any direction or order
of the Captain of the Port. The Captain
of the Port may take possession and
control of any vessel in a security zone
and/or remove any person, vessel,
article or thing from this security zone.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

Although this regulation restricts
access to the security zone, the effect of
this regulation will not be significant
because: (i) The COTP or his or her
representative may authorize access to
the security zone; (ii) the security zone
will be enforced for limited duration;
and (iii) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
the vicinity of Military Ocean Terminal
Sunny Point. This includes owners and
operators of vessels desiring to enter the
security zone.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The security zone
is not located in an area that would
impede commercial or recreational
traffic.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES.

Small businesses may send comments
on the actions of federal employees who
enforce, or otherwise determine
compliance with, federal regulations to
the Small Business and Agriculture
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that order and
have determined that it does not have
implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

= For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.T05-205 to read as
follow:

§165.T05-205 Security Zone: Military
Ocean Terminal Sunny Point and Lower
Cape Fear River, NC.

(a) Location. The following area is a
security zone: The area and waters
encompassed by a line connecting the
following points: the northern tip of the
security zone is at 34°02.03' N
077°56.60" W near Cape Fear River
Channel Lighted Buoy 9 (LLNR 30355);
extending south along the shore to
34°00.00' N, 077°57.25" W proceeding to
the southern most tip of the Zone at
33°59.16' N, 077°57.00' W then
proceeding north to 34°00.65' N,
077°56.41' W, at Cape Fear River
Channel Lighted Buoy 31(LLNR 30670 &
39905); then back to the point of origin
at 34°02.03' N, 077°56.60" W.

(b) Captain of the Port. Captain of the
Port means the Commanding Officer of
the Marine Safety Office Wilmington,
NG, or any Coast Guard commissioned,
warrant, or petty officer who has been
authorized to act on his or her behalf.

(c) Regulations. (1) All persons are
required to comply with the general
regulations governing security zones in
33 CFR 165.33.

(2) Persons or vessels with a need to
enter into or get passage within the
security zone, must first request
authorization from the Captain of the
Port. The Captain of the Port’s
representative enforcing the Zone can be
contacted on VHF marine band radio,
channel 16. The Captain of the Port can
be contacted at (910) 772—2000 or toll
free (877) 229-0770.

(3) The operator of any vessel within
or in the immediate vicinity of this
security zone while it is being enforced
must:

(i) Stop the vessel immediately upon
being directed to do so by the Captain
of the Port or his or her designated
representative.
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(ii) Proceed as directed by the Captain
of the Port or his or her designated
representative.

(d) Effective period. This section is in
effect from 12:01 a.m. e.s.t., on January
13, 2004, to 12:01 a.m. e.d.t., on June 13,
2004.

Dated: January 13, 2004.
Jane M. Hartley,

Captain, U.S. Coast Guard, Captain of the
Port, Wilmington, North Carolina.

[FR Doc. 04-2986 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0344; FRL-7338-3]

Aldicarb, Atrazine, Cacodylic Acid,
Carbofuran, et al.; Tolerance Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule revokes
specific meat, milk, poultry, and egg
(MMPE) tolerances for residues of the
insecticides aldicarb, carbofuran,
diazinon, and dimethoate; herbicides
atrazine, metolachlor, and sodium
acifluorfen; fungicides fenarimol,
propiconazole, and thiophanate-methyl;
and the defoliant cacodylic acid. EPA
determined that there are no reasonable
expectations of finite residues in or on
meat, milk, poultry, or eggs for the
aforementioned pesticide active
ingredients and that these tolerances are
no longer needed. Also, this document
modifies specific fenarimol tolerances.
The regulatory actions in this document
contribute toward the Agency’s
tolerance reassessment requirements of
the Federal Food, Drug, and Cosmetic
Act (FFDCA) section 408(q), as amended
by the Food Quality Protection Act
(FQPA) of 1996. By law, EPA is required
by August 2006 to reassess the
tolerances in existence on August 2,
1996. Because all the tolerances were
previously reassessed, no reassessments
are counted here toward the August,
2006 review deadline.

DATES: This regulation is effective
February 11, 2004. Objections and
requests for hearings, identified by
docket ID number OPP-2003-0344,
must be received on or before April 12,
2004.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed

instructions as provided in Unit IV. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Joseph Nevola, Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
8037; e-mail address:
nevola.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

* Crop production (NAICS 111)

e Animal production (NAICS 112)

* Food manufacturing (NAICS 311)

* Pesticide manufacturing (NAICS
32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit IL.A. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0344. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket

facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305—5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html/,
a beta site currently under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

II. Background

A. What Action Is the Agency Taking?

In this final rule, EPA is revoking 105
specific MMPE tolerances for residues
of the insecticides aldicarb, carbofuran,
diazinon, and dimethoate; herbicides
atrazine, metolachlor, and sodium
acifluorfen; fungicides fenarimol,
propiconazole, and thiophanate-methyl;
and the defoliant cacodylic acid because
the Agency has concluded that there is
no reasonable expectation of finite
residues in or on the commodities
associated with those tolerances, and
therefore these tolerances are no longer
needed. Also, EPA is modifying other
specific fenarimol tolerances.

The determinations that there are no
reasonable expectations of finite
residues for the tolerances listed in this
document were made based on feeding
studies submitted since the time that the
tolerances were originally established.
These feeding studies used exaggerated
amounts of the compound and did not
show measurable residues of the
pesticides tested. The Agency originally
made these determinations in
memoranda of March 6, 2002; March 25,
2002; April 21, 2002; July 1, 2002; and
July 23, 2002. Because there was no
expectation of finite residues, in
subsequent memoranda of May 3, 2002;
June 3, 2002; July 11, 2002; and July 23,
2002, respectively, the Agency declared
these tolerances as safe and counted
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these tolerances toward meeting the
tolerance reassessment requirements
listed in FFDCA section 408(q). Copies
of these memoranda can be found in the
public docket for the proposed rule
which published in the Federal Register
of July 16, 2003 (68 FR 41989) (FRL—
7301-5), under docket number OPP—
2003-0092. Because EPA determined
that there is no reasonable expectation
of finite residues, under 40 CFR 180.6
the tolerances are no longer needed
under the FFDCA, and they can
therefore be revoked.

Generally, EPA will proceed with the
revocation of these tolerances on the
grounds discussed in Unit IL.A., if one
of these conditions applies, as follows:

1. Prior to EPA’s issuance of a FFDCA
section 408(f) order requesting
additional data or issuance of a FFDCA
section 408(d) or (e) order revoking the
tolerances on other grounds,
commenters retract the comment
identifying a need for the tolerance to be
retained.

2. EPA independently verifies that the
tolerance is no longer needed.

3. The tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FQPA.

This final rule does not revoke those
tolerances for which EPA received
comments stating a need for the
tolerance to be retained. In the Federal
Register of July 16, 2003 (68 FR 41989),
EPA issued a proposed rule to revoke
specific MMPE tolerances for residues
of the insecticides aldicarb, carbofuran,
diazinon, and dimethoate; herbicides
atrazine, metolachlor, and sodium
acifluorfen; fungicides fenarimol,
propiconazole, and thiophanate-methyl;
and the defoliant cacodylic acid; and to
modify specific fenarimol tolerances.
Also, the July 16, 2003, proposal
provided a 60—day comment period
which invited public comment for
consideration and for support of
tolerance retention under the FFDCA
standards. In response to the proposal
published in the Federal Register of
July 16, 2003 (68 FR 41989), EPA
received two comments as follows:

e Comments. An individual from
Michigan requested that the MMPE
tolerances proposed for revocation not
be revoked. Another individual from
New Jersey requested that the aldicarb,
cacodylic acid, and fenarimol MMPE
tolerances proposed for revocation not
be revoked. Both individuals expressed
concern with pesticide use in general.

In addition, Syngenta Crop Protection
objected to the revocation of poultry and
egg tolerances for propiconazole. The
Syngenta comment expressed a concern
that the reregistration process for
propiconazole might result in a

requirement that new studies be
conducted and that if new studies
happen to show propiconazole residues
of concern in/on these poultry and egg
commodities, then tolerances might be
needed.

e Agency response. None of the
comments addressed any of the
available feeding studies that EPA
reviewed in making its determinations
that there are no reasonable
expectations of finite residues for the
MMPE tolerances in question. Nor did
the comments take issue with the
Agency'’s conclusion that the tolerances
were no longer needed under 40 CFR
180.6. When EPA establishes tolerances
for pesticide residues in or on raw
agricultural commodities, consideration
must be given to the possible residues
of those active ingredients in MMPE
commodities produced by animals that
are fed agricultural products (for
example, grain or hay) containing
pesticide residues (40 CFR 180.6). When
considering this possibility, EPA can
conclude that there is a reasonable
expectation that finite residues will not
exist. Based on the available data, EPA
made such a determination and believes
that the tolerances revoked in this final
rule are no longer needed.

Should future data be made available
to EPA that shows pesticide residues of
concern in or on the specific MMPE
commodities associated with the
tolerances revoked herein, then the
Agency will evaluate all the available
data, including the availability of a
practicable analytical method to
determine the pesticide residue. The
Agency may conclude from such new
data that finite residues will actually be
incurred, or that it is not possible to
establish with certainty whether finite
residues will be incurred, but that there
is a reasonable expectation of finite
residues or no reasonable expectation of
finite residues (40 CFR 180.6). Should
EPA determine that a tolerance is
needed, the Agency will take
appropriate action to establish the
tolerance.

1. Aldicarb. Based on available
ruminant feeding and storage stability
data, EPA determined that there is no
reasonable expectation of finite residues
of aldicarb and its carbamate
metabolites in milk and livestock
commodities. The associated tolerances
are no longer needed under 40 CFR
180.6(a)(3). Therefore, EPA is revoking
the tolerances in 40 CFR 180.269 for the
combined residues of the insecticide
and nematocide aldicarb (2-methyl-2-
(methylthio)propionaldehyde O-
(methylcarbamoyl) oxime and its
cholinesterase-inhibiting metabolites 2-
methyl 2-(methylsulfinyl)

propionaldehyde O-(methylcarbamoyl)
oxime and 2-methyl-2-(methylsulfonyl)
propionaldehyde O-(methylcarbamoyl)
oxime in or on the following: Cattle, fat;
cattle, meat; cattle, meat byproducts;
goat, fat; goat, meat; goat, meat
byproducts; hog, fat; hog, meat; hog,
meat byproducts; horse, fat; horse, meat;
horse, meat byproducts; sheep, fat;
sheep, meat; sheep, meat byproducts;
and milk.

2. Atrazine. Based on available
ruminant and poultry feeding data, EPA
determined that there is no reasonable
expectation of finite residues of atrazine
in fat, meat, and meat byproducts of
hogs and poultry; and eggs. These
tolerances are no longer needed under
40 CFR 180.6(a)(3). Therefore, EPA is
revoking the tolerances in 40 CFR
180.220 for residues of the herbicide
atrazine in or on hog, fat; hog, meat;
hog, meat byproducts; poultry, fat;
poultry, meat; poultry, meat byproducts;
and egg.

3. Cacodylic acid (dimethylarsinic
acid). Arsenic is ubiquitous and
abundant in the environment. Studies
show that arsenicals are methylated in
animals to potentially significant levels
of dimethyl arsonate (cacodylate). Also,
available data show that background
levels of cacodylate found in beef
tissues and milk may substantially
exceed those incurred from the
maximum theoretical dietary burden
from ingestion of feed stuffs derived
from raw agricultural commodities
treated with cacodylic acid at the
maximum supported use rates. Based on
all these data, EPA determined that
tolerances for residues of cacodylic acid
in beef tissues and milk are no longer
needed under 40 CFR 180.6(a)(3).
Therefore, EPA is revoking the
tolerances in 40 CFR 180.311 for
residues of the defoliant cacodylic acid
(dimethylarsinic acid), expressed as
As203, in or on cattle, fat; cattle,
kidney; cattle, liver; cattle, meat; cattle
meat byproducts, except kidney; and
cattle meat byproducts, except liver.

In the Federal Register of July 16,
2003 (68 FR 41989), EPA issued a rule
which proposed the tolerance
revocations made in this final rule. The
July 16, 2003 document proposed to
revoke 105 tolerances. The proposal was
signed on June 17, 2003. Later, in the
Federal Register of July 1, 2003 (68 FR
39435) (FRL-7316-9), EPA made
terminology revisions in 40 CFR
180.311 for cacodylic acid which
created two tolerances for meat
byproducts of cattle (cattle, meat
byproducts, except kidney and cattle,
meat byproducts, except liver, both at
0.7 ppm). This specific terminology
revision was in error. The Agency
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considers the preferred terminology to
be one tolerance; i.e. cattle, meat
byproducts, except kidney and liver.
While EPA is revoking both tolerances,
the Agency will count them as one
revocation in a total of 105 revocations
in this final rule.

In the Federal Register of July 1, 2003
(68 FR 39435), EPA issued a final rule
that revised specific tolerance
nomenclatures, including the
terminology for “cottonseed” to ““cotton,
undelinted seed” in 40 CFR 180.311,
making the proposal in the Federal
Register of July 16, 2003 (68 FR 41989)
to revise cottonseed in 40 CFR 180.311
no longer needed.

4. Carbofuran. Based on available
dairy cattle feeding data, EPA
determined that there is no reasonable
expectation of finite residues of
carbofuran and its metabolites in fat,
meat, and meat byproducts of cattle,
goat, hog, horse, and sheep. These
tolerances are no longer needed under
40 CFR 180.6(a)(3). Therefore, EPA is
revoking the tolerances in 40 CFR
180.254 for the combined residues of
the insecticide carbofuran (2,3-dihydro-
2,2-dimethyl-7-benzofuranyl-N-
methylcarbamate), its carbamate
metabolite (2,3-dihydro-2,2-dimethyl-3-
hydroxy-7-benzofuranyl-N-
methylcarbamate), and its phenolic
metabolites (2,3-dihydro-2,2-dimethyl-
7-benzofuranol, 2,3-dihydro-2,2-
dimethyl-3,-oxo-7-benzofuranol and 2,3-
dihydro-2,2-dimethyl-3,7-
benzofurandiol) in or on the following
commodities: Cattle, fat (of which no
more than 0.02 parts per million (ppm)
is carbamates); cattle, meat (of which no
more than 0.02 ppm is carbamates);
cattle, meat byproducts (of which no
more than 0.02 ppm is carbamates);
goat, fat (of which no more than 0.02
ppm is carbamates); goat, meat (of
which no more than 0.02 ppm is
carbamates); goat, meat byproducts (of
which no more than 0.02 ppm is
carbamates); hog, fat (of which no more
than 0.02 ppm is carbamates); hog, meat
(of which no more than 0.02 ppm is
carbamates); hog, meat byproducts (of
which no more than 0.02 ppm is
carbamates); horse, fat (of which no
more than 0.02 ppm is carbamates);
horse, meat (of which no more than 0.02
ppm is carbamates); horse, meat
byproducts (of which no more than 0.02
ppm is carbamates); sheep, fat (of which
no more than 0.02 ppm is carbamates);
sheep, meat (of which no more than
0.02 ppm is carbamates); and sheep,
meat byproducts (of which no more
than 0.02 ppm is carbamates).

5. Diazinon. Based on available cattle
dermal treatment and feeding data, EPA
determined that there is no reasonable

expectation of finite residues in or on
meat and meat byproducts from the
registered uses of cattle ear tags or from
consumption of diazinon treated feed
items by cattle. These tolerances are no
longer needed under 40 CFR 180.6(a)(3).
A tolerance for milk is not required as
long as the ear tag labels maintain that
use is for beef cattle and non-lactating
dairy cattle, only. Therefore, EPA is
revoking the tolerances in 40 CFR
180.153 for residues of the insecticide
diazinon in or on cattle, meat (fat basis)
and cattle, meat byproducts (fat basis).
6. Dimethoate. Metabolism and
feeding studies in ruminants and
poultry showed no detectable residues
of dimethoate in muscle, fat, kidney,
liver, milk, and egg samples. However,
residues of omethoate, its oxygen
analog, were found in liver and egg
whites samples and residues of
dimethoate carboxylic acid were found
in liver, egg whites, and milk samples.
Based on these available ruminant and
poultry metabolism and feeding data,
EPA determined that there is no
reasonable expectation of finite residues
of concern in meat, fat, and kidney of
livestock (ruminants and poultry) from
ingestion of dimethoate treated crop and
feed items. These tolerances are no
longer needed under 40 CFR 180.6(a)(3).
Therefore, EPA is revoking the
tolerances in 40 CFR 180.204 for total
residues of the insecticide dimethoate
(O,0-dimethyl S-(N-
methylcarbamoylmethyl)
phosphorodithioate) including its
oxygen analog (O,0O-dimethyl S-(IV-
methylcarbamoylmethyl)
phosphorothioate) in or on the
following commodities: Cattle, fat;
cattle, meat; goat, fat; goat, meat; hog,
fat; hog, meat; horse, fat; horse, meat;
poultry, fat; poultry, meat; sheep, fat;
and sheep, meat. Use of dimethoate on
other commodities, including food and
feed commodities, will be addressed in
the “Report on FQPA Tolerance
Reassessment Progress and Interim Risk
Management Decision” (IRED), which
EPA will complete in the near future.
Also, in 40 CFR 180.204, EPA is
removing the “(N)”’ designation from all
entries to conform to current Agency
administrative practice (“(N)”
designation means negligible residues).
7. Fenarimol. Fenarimol tolerances
were reassessed according to the FQPA
standard in the August 2002 ‘“Report of
the FQPA Tolerance Reassessment
Progress and Risk Management Decision
(TRED) for Fenarimol.” The Agency
extrapolated data from a 28—day
ruminant feeding study of exaggerated
dietary burdens to the 1x feeding rate,
and examined the expected impact of
the average theoretical dietary burden

from wet apple pomace (calculated
using Food and Drug Administration
monitoring data for apples). Of the
currently registered uses of fenarimol,
wet apple pomace is the only
commodity considered a livestock feed
item. (Dry apple pomace is no longer
considered a significant feed item). For
cattle, goats, horses, and sheep, the
Agency concluded from monitoring,
feeding, and metabolism data that
tolerances for liver should be effectively
decreased from 0.1 to 0.05 ppm and
tolerances for meat byproducts should
be increased from 0.01 to 0.05 ppm
based on the highest residue found on
an organ tissue; i.e., liver. Because both
liver and meat byproduct tolerances
were reassessed at the same level (0.05
ppm) for cattle, goats, horses, and sheep,
the Agency recommended covering
residues in liver by the reassessed
tolerances for meat byproducts, revising
each commodity terminology to “meat
byproducts, except kidney,” and
revoking existing liver tolerances at 0.1
ppm since they are no longer needed.
EPA issued a finding in this TRED that
these revised tolerances are safe, as
required by section 408 of FFDCA.

Therefore, EPA is revoking the
separate tolerances in 40 CFR 180.421
for residues of the fungicide fenarimol
in or on cattle, liver; goat, liver; horse,
liver; and sheep, liver. Also in 40 CFR
180.421, EPA is increasing the
tolerances for the meat byproducts of
cattle, goats, horses, and sheep, each
from 0.01 to 0.05 ppm, respectively, and
revising their commodity terminologies
to cattle, meat byproducts, except
kidney; goat, meat byproducts, except
kidney; horse, meat byproducts, except
kidney; and sheep, meat byproducts,
except kidney, respectively.

Expected fenarimol residues in
muscle, fat, and kidney are calculated
from the 28—day data to be less than or
near the enforcement method’s limit of
detection (0.003 ppm). Therefore, the
Agency concluded that for muscle, fat,
and kidney of ruminants it is not
possible to establish with certainty
whether finite residues will be incurred,
but there is a reasonable expectation of
finite residues under 40 CFR 180.6(a)(2).
While EPA reassessed fenarimol
tolerances for cattle, goats, horses, and
sheep in the TRED, including meat,
kidney, and fat tolerances at 0.01 ppm,
the method limit of quantitation, the
Agency will address them in a Federal
Register document to be published in
the near future.

In addition, the fenarimol tolerance
for milk (0.003 ppm) should be revoked
because residues in milk for dairy cattle
are predicted to be significantly less
than the enforcement method’s limit of
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detection (0.001 ppm). Based on the
available data, EPA determined that
there is no reasonable expectation of
finite residues of fenarimol in milk and
that the tolerance is no longer needed
under 40 CFR 180.6(a)(3). Therefore,
EPA is revoking the tolerance in 40 CFR
180.421 for residues of the fungicide
fenarimol in milk.

Moreover, EPA determined that there
is no reasonable expectation of residue
transfer to livestock commodities via
consumption of fenarimol treated crop
and feed items because no feed items for
poultry and hogs are associated with
active fenarimol registrations. The
tolerances for eggs, poultry, and hogs
are no longer needed and should be
revoked. Therefore, EPA is revoking the
tolerances in 40 CFR 180.421 for
residues of the fungicide fenarimol in or
on the following commodities: Egg; hog,
fat; hog, kidney; hog, liver; hog, meat;
hog, meat byproducts; poultry, fat;
poultry, meat; and poultry, meat
byproducts.

Furthermore, in order to conform to
current Agency practice, in 40 CFR
180.421, EPA is revising the tolerance
commodity terminology for “pecans” to
“pecan.”

8. Metolachlor. Based on available
ruminant feeding data and the
maximum theoretical dietary burden for
swine, EPA determined that there is no
reasonable expectation of finite residues
of metolachlor and its metabolites in fat,
kidney, liver, meat, and meat
byproducts of hogs. These tolerances are
no longer needed under 40 CFR
180.6(a)(3). Therefore, EPA is revoking
the tolerances in 40 CFR 180.368 for the
combined residues (free and bound) of
the herbicide metolachlor [2-chloro-N-
(2-ethyl-6-methylphenyl)-N-(2-methoxy-
1-methylethyl)acetamide] and its
metabolites, determined as the
derivatives, 2-[(2-ethyl-6-
methylphenyl)amino]-1-propanol and 4-
(2-ethyl-6-methylphenyl)-2-hydroxy-5-
methyl-3-morpholinone, each expressed
as the parent compound, in or on hog,
fat; hog, kidney; hog, liver; hog, meat;
and hog, meat byproducts, except
kidney and liver.

9. Propiconazole. Based on available
poultry metabolism and feeding data,
EPA determined that there is no
reasonable expectation of finite residues
of propiconazole and its metabolites
(determined as 2,4-dichlorobenzoic
acid) in poultry muscle, liver, fat, and
egg samples from hens fed 10X the
maximum theoretical dietary burden for
poultry. These tolerances are no longer
needed under 40 CFR 180.6(a)(3).
Therefore, EPA is revoking tolerances in
40 CFR 180.434 for the combined
residues of the fungicide 1-[[2-(2,4-

dichlorophenyl)-4-propyl-1,3-dioxolan-
2-yl] methyl]-1H-1,2,4-triazole and its
metabolites determined as 2,4-
dichlorobenzoic acid and expressed as
parent compound in or on egg; poultry,
fat; poultry, kidney; poultry, liver;
poultry, meat; and poultry, meat
byproducts, except kidney and liver.

10. Sodium acifluorfen. Label
restrictions prohibit use of sodium
acifluorfen treated peanut and soybean
forage or hay for feed and grazing
livestock on these treated crops. As
noted in a memorandum dated April 21,
2002, available under docket ID number
OPP-2003-0092, EPA evaluated
available ruminant and poultry
metabolism data and determined that
there is no reasonable expectation of
residues being transferred to livestock
commodities via consumption of feed
items derived from crops treated with
sodium acifluorfen according to current
use directions. Based on the registered
food/feed use patterns and metabolism
data, EPA determined that there is no
reasonable expectation of finite residues
of sodium acifluorfen and its
metabolites in eggs; kidney and liver of
cattle, goats, hogs, horses, and sheep;
fat, meat, and meat byproducts of
poultry; and milk. These tolerances are
no longer needed under 40 CFR
180.6(a)(3). Therefore, EPA is revoking
the tolerances in 40 CFR 180.383 for
combined residues of the herbicide
sodium salt of acifluorfen (sodium 5-[2-
chloro-4-trifluoromethyl) phenoxy]-2-
nitrobenzoic acid) and its metabolites
(the corresponding acid, methyl ester,
and amino analogues) in or on the
following commodities: Cattle, kidney;
cattle, liver; egg; goat, kidney; goat,
liver; hog, kidney; hog, liver; horse,
kidney; horse, liver; milk; poultry, fat;
poultry, meat; poultry, meat byproducts;
sheep, kidney; and sheep, liver.

11. Thiophanate-methyl. Based on
available ruminant and poultry feeding
data, EPA determined that there is no
reasonable expectation of finite residues
of thiophanate-methyl, its oxygen
analogue, and benzimidazole
metabolites in fat, liver, meat, and meat
byproducts of hogs and poultry. These
tolerances are no longer needed under
40 CFR 180.6(a)(3). Therefore, EPA is
revoking the tolerances in 40 CFR
180.371 for residues of the fungicide
thiophanate-methyl (dimethyl[(1,2-
phenylene)-bis(iminocarbonothioyl)] bis
[carbamate]), its oxygen analogue
dimethyl-4,4-0-phenylene
bis(allophonate), and its benzimidazole-
containing metabolites (calculated as
thiophanate-methyl) in or on hog, fat;
hog, liver; hog, meat; hog, meat
byproducts, except liver; poultry, fat;

poultry, liver; poultry, meat; and
poultry, meat byproducts, except liver.

B. What Is the Agency’s Authority for
Taking This Action?

When EPA establishes tolerances for
pesticide residues in or on raw
agricultural commodities, the Agency
gives consideration to possible pesticide
residues in meat, milk, poultry, and/or
eggs produced by animals that are fed
agricultural products (for example, grain
or hay) containing pesticide residues (40
CFR 180.6). When considering this
possibility, EPA can conclude that:

1. Finite residues will exist in meat,
milk, poultry and/or eggs, or

2. There is a reasonable expectation
that finite residues will exist, or

3. There is a reasonable expectation
that finite residues will not exist.

If there is no reasonable expectation
of finite pesticide residues in or on
meat, milk, poultry, or eggs, then
tolerances do not need to be established
for these commodities (40 CFR 180.6(b)
and 40 CFR 180.6(c)). EPA has
evaluated specific meat, milk, poultry,
and egg tolerances in this final rule,
concluded that there is no reasonable
expectation of finite residues of the
listed pesticide active ingredients in or
on those commodities, and is revoking
them.

Regarding the modification of specific
fenarimol tolerances, EPA is required to
determine whether each of the amended
tolerances meets the safety standards
under the FQPA. A safety finding
determination is found in detail in the
August 2002 TRED for fenarimol. An
electronic copy of the TRED for
fenarimol is available on EPA’s website
at http://www.epa.gov/pesticides/
reregistration/status.htm.

C. When Do These Actions Become
Effective?

These actions become effective on
February 11, 2004. The Agency has
determined that this revocation date
allows users to continue utilizing
existing pesticide stocks and that
commodities treated with these
pesticides in a manner that is lawful
under FIFRA will continue to clear the
channels of trade since there is no
reasonable expectation of finite
residues. Also, while certain individual
liver tolerances for fenarimol are
revoked, residues in/on liver of cattle,
goat, horse, and sheep are covered by
revised “meat byproduct, except
kidney” tolerances.

In addition, because the modifications
to specific fenarimol tolerances
increased herein are safe, as required by
section 408 of FFDCA, the Agency has
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determined that these modifications are
effective on February 11, 2004.

D. What Is the Contribution to Tolerance
Reassessment?

By law, EPA is required by August
2006 to reassess the tolerances in
existence on August 2, 1996. As of
January 27, 2004, EPA has reassessed
6,628 tolerances. In this final rule, EPA
is revoking 105 tolerances. These
tolerances were previously reassessed
and counted as described in Unit ILA.

In the July 1, 2003 version of 40 CFR
180.311, there are two cattle meat
byproducts tolerances in the table in
paragraph (a). However, when
converting the text in 40 CFR 180.311 to
tabular form, the tolerance for meat, fat,
and meat byproducts, except kidney and
liver, of cattle was erroneously
published as two seperate entries.
Therefore, for tolerance reassessment
counting purposes, the meat byproducts
tolerance for cattle was previously
counted as one reassessment; i.e., cattle,
meat byproducts, except kidney and
liver.

III. Are There Any International Trade
Issues Raised by This Final Action?

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum
Residue Limits (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. When
possible, EPA seeks to harmonize U.S.
tolerances with Codex MRLs. EPA may
establish a tolerance that is different
from a Codex MRL; however, FFDCA
section 408(b)(4) requires that EPA
explain in a Federal Register document
the reasons for departing from the
Codex level. EPA’s effort to harmonize
with Codex MRLs is summarized in the
tolerance reassessment section of
individual REDs. The EPA has
developed guidance concerning
submissions for import tolerance
support (65 FR 35069, June 1, 2000)
(FRL—6559-3). This guidance will be
made available to interested persons.
Electronic copies are available on the
internet at http://www.epa.gov/. On the
Home Page select “Laws, Regulations
and Dockets,” then select ‘“Regulations
and Proposed Rules” and then look up
the entry for this document under
“Federal Register—Environmental
Documents.” You can also go directly to

the “Federal Register” listings at http:/
/www.epa.gov/fedrgstr/.

IV. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of the FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need To Do To File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2003-0344 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 12, 2004.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IV.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2003-0344, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
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hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

V. Statutory and Executive Order
Reviews

This final rule revokes and modifies
tolerances established under section 408
of FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions (i.e., modification of a
tolerance and tolerance revocation for
which extraordinary circumstances do
not exist) from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any other Agency action under
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether raising of
tolerance levels or revocations of
tolerances might significantly impact a
substantial number of small entities and
concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. These analyses
were published on May 4, 1981 (46 FR
24950) and on December 17, 1997 (62
FR 66020), respectively, and were
provided to the Chief Counsel for
Advocacy of the Small Business
Administration. Taking into account
these analyses, and the fact that there is
no reasonable expectation that residues
of the pesticides listed in this final rule
will be found on the commodities
discussed in this final rule (so that the
lack of the tolerance could not prevent
sale of the commodity), I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Furthermore,
the Agency knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule

does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180
Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
Dated: January 21, 2004.
James Jones,
Director, Office of Pesticide Programs.
» Therefore, 40 CFR ChapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.
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§180.153 [Amended]

= 2. Section 180.153 is amended by
removing the entries for cattle, meat (fat
basis) and cattle, meat byproducts (fat
basis) from the table in paragraph (a)(1).

§180.204 [Amended]

= 3. Section 180.204 is amended by
removing the entries for cattle, fat; cattle,
meat; goat, fat; goat, meat; hog, fat; hog,
meat; horse, fat; horse, meat; poultry, fat;
poultry, meat; sheep, fat; and sheep,
meat; from the table in paragraph (a), and
by also removing from the table in
paragraph (a) the “(N)”’ designation from
any entry where it appears.

§180.220 [Amended]

= 4. Section 180.220 is amended by
removing the entries for egg; hog, fat;
hog, meat byproducts; hog, meat;
poultry, fat; poultry, meat byproducts;
and poultry, meat from the table in
paragraph (a)(1).

§180.254 [Amended]

= 5. Section 180.254 is amended by
removing the entries for cattle, fat (of
which no more than 0.02 ppm is
carbamates); cattle, meat (of which no
more than 0.02 ppm is carbamates);
cattle, meat byproducts (of which no
more than 0.02 ppm is carbamates); goat,
fat (of which no more than 0.02 ppm is
carbamates); goat, meat (of which no
more than 0.02 ppm is carbamates); goat,
meat byproducts (of which no more than
0.02 ppm is carbamates); hog, fat (of
which no more than 0.02 ppm is
carbamates); hog, meat (of which no
more than 0.02 ppm is carbamates); hog,
meat byproducts (of which no more than
0.02 ppm is carbamates); horse, fat (of
which no more than 0.02 ppm is
carbamates); horse, meat (of which no
more than 0.02 ppm is carbamates);
horse, meat byproducts (of which no
more than 0.02 ppm is carbamates);
sheep, fat (of which no more than 0.02
ppm is carbamates); sheep, meat (of
which no more than 0.02 ppm is
carbamates); and sheep, meat byproducts
(of which no more than 0.02 ppm is
carbamates) from the table in paragraph

(a).
§180.269 [Amended]

= 6. Section 180.269 is amended by
removing the entries for cattle, fat; cattle,
meat byproducts; cattle, meat; goat, fat;
goat, meat byproducts; goat, meat; hog,
fat; hog, meat byproducts; hog, meat;
horse, fat; horse, meat byproducts; horse,
meat; milk; sheep, fat; sheep, meat
byproducts; and sheep, meat from the
table in paragraph (a).

m 7. Section 180.311 is revised to read as
follows:

§180.311 Cacodylic acid; tolerances for
residues.

(a) General. Tolerances are
established for residues of the defoliant
cacodylic acid (dimethylarsinic acid),
expressed as As203, in or on the
following raw agricultural commodity
as follows:

Commodity Parts per million

Cotton, undelinted seed 2.8

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

§180.368 [Amended]

= 8. Section 180.368 is amended by
removing the entries for hog, fat; hog,
kidney; hog, liver; hog, meat; and hog,
meat byproducts, except kidney and
liver from the table in paragraph (a)(1).

§180.371 [Amended]

= 9. Section 180.371 is amended by
removing the entries for hog, fat; hog,
liver; hog, meat byproducts, except liver;
hog, meat; poultry, fat; poultry, liver;
poultry, meat byproducts, except liver;
and poultry, meat from the table in
paragraph (a).

= 10. Section 180.383 is amended by
revising the table in paragraph (a) to read
as follows:

§180.383 Sodium salt of acifluorfen;
tolerances for residues.

(a] * * *

Commodity Parts per million
Peanut .........cccceviiiennnnn. 0.1
Rice, grain .... 0.1
Rice, straw .... 0.1
Soybean ........ 0.1
Strawberry ... 0.05
* * * * *

= 11. Section 180.421 is amended by
revising the table in paragraph (a)(1) to
read as follows:

§180.421 Fenarimol; tolerances for
residues.

(a] * * * (1) * * *
Commodity Parts per million

APPIE oo 0.1
Apple, dry pomace ......... 2.0
Apple, wet pomace ......... 2.0
Cattle, fat ................ 0.1
Cattle, kidney .... 0.1
Cattle, meat ............c....... 0.01
Cattle, meat byproducts,

except kidney .............. 0.05
Goat, fat ............ 0.1
Goat, kidney 0.1

6567
Commodity Parts per million

Goat, meat ............ccveene 0.01
Goat, meat byproducts,

except kidney .............. 0.05
Horse, fat .............. 0.1
Horse, kidney . 0.1
Horse, meat ..........cccoc.eee 0.01
Horse, meat byproducts,

except kidney .............. 0.05
Pear .......coceiiee 0.1
Pecan .......... 0.1
Sheep, fat ...... 0.1
Sheep, kidney ... 0.1
Sheep, meat ...........c....... 0.01
Sheep, meat byproducts,

except kidney .............. 0.05
* * * * *
§180.434 [Amended]

= 12. Section 180.434 is amended by
removing the entries for egg; poultry, fat;
poultry, kidney; poultry, liver; poultry,
meat byproducts, except kidney and
liver; and poultry, meat; from the table
in paragraph (a).

[FR Doc. 04—2956 Filed 2—10-04; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268
[RCRA-2003-0025; FRL-7620-2]
Land Disposal Restrictions: Site-
Specific Treatment Variances for

Heritage Environmental Services LLC
and Chemical Waste Management Inc.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is today
granting three site-specific treatment
variances from the Land Disposal
Restrictions (LDR) treatment standards
for selenium-bearing hazardous wastes
generated by the glass manufacturing
industry. EPA is granting these
variances because the chemical
properties of the wastes differ
significantly from those from the waste
used to establish the current LDR
standard for selenium (5.7 mg/L, as
measured by the Toxicity Characteristic
Leaching Procedure (TCLP)), and the
petitions have adequately demonstrated
that the wastes cannot be treated to meet
this treatment standard.

In the first action, EPA is granting a
variance to Heritage Environmental
Services LLC (Heritage) to stabilize a
selenium-bearing hazardous waste
generated by Guardian Industries Corp.
(Guardian) at their RCRA permitted
facility in Indianapolis, Indiana. With
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promulgation of this final rule, Heritage
may treat the Guardian waste to an
alternate treatment standard of 39.4 mg/
L, as measured by the TCLP. Heritage
may dispose of the treated waste in a
RCRA Subtitle C landfill, provided they
meet the applicable LDR treatment
standards for the other hazardous
constituents in the waste.

In the second and third actions, EPA
is permanently establishing two site-
specific variances from the Land
Disposal Restrictions treatment
standards for Chemical Waste
Management Inc. (CWM), at their
Kettleman Hills facility in Kettleman
City, California, for two selenium-
bearing hazardous wastes. EPA
previously granted treatment variances
to these wastes on a temporary basis.
CWM will continue to be required to
treat these two specific wastes to
alternative treatment standards of 51
mg/L, as measured by the TCLP, for the
Owens-Brockway waste, and 25 mg/L,
as measured by the TCLP, for the St.
Gobain (formerly Ball Foster) waste.
CWM may dispose of the treated wastes
in a RCRA Subtitle C landfill provided
they meet the applicable LDR treatment
standards for the other hazardous
constituents in the wastes.

DATES: This final rule is effective on
March 29, 2004 without further notice,
unless EPA receives adverse comment
by March 12, 2004. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Comments may be
submitted by mail to: EPA Docket
Center—OSWER Docket, Environmental
Protection Agency, Mailcode: 5305 T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, Attention
Docket ID No. RCRA-2003-0025.
Comments may also be submitted
electronically, or through hand
delivery/courier. Follow the detailed
instructions as provided in the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at 800 424-9346 or TDD 800
553-7672 (hearing impaired). In the
Washington, DC, metropolitan area, call
703 412-9810 or TDD 703 412-3323.
For more detailed information on
specific aspects of this rulemaking,
contact Juan Parra at (703) 308—0478 or
parra.juan@epa.gov, Office of Solid
Waste (MC 5302 W), U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., Washington, DC
20460.

SUPPLEMENTARY INFORMATION: EPA is
publishing this rule without prior

proposal because we view it as a
noncontroversial action. We anticipate
no significant adverse comments
because, to our knowledge, no new
treatment options have become
available to treat these high
concentration selenium wastes more
effectively, and in the case of the two
selenium-bearing hazardous wastes
treated by CWM, we are making
permanent a variance that is already in
effect, and which has already been the
subject of notice and opportunity for
comment. Having said this, in the
“Proposed Rules” section of today’s
Federal Register publication, we are
publishing a separate document that
could serve as a proposal to grant these
variances to Heritage and CWM if
significant adverse comments are filed.
See the SUPPLEMENTARY INFORMATION
section on how to submit comments.

This direct final rule will be effective
on March 29, 2004 without further
notice unless we receive adverse
comment on the proposed rule by
March 12, 2004. If we receive adverse
comment on the direct final rule, we
will withdraw the direct final action
and the treatment variance for Heritage
and restore the terms and conditions of
the three year site-specific selenium
treatment variance to CWM. We will
address all public comments in a
subsequent final rule based on this
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
on this direct final rule must do so at
this time.

A. How Can I Get Copies of This
Variance Proposal ?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. RCRA-2003-0025.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the OSWER Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OSWER Docket is (202)
566—0272. The public may copy a

maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select ‘“‘search,”
then key in the appropriate docket
identification number.
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J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act

I. Background

A. What Is the Basis for LDR Treatment
Variances?

Under section 3004(m) of the
Resource Conservation and Recovery
Act (RCRA), EPA is required to set
“levels or methods of treatment, if any,
which substantially diminish the
toxicity of the waste or substantially
reduce the likelihood of migration of
hazardous constituents from the waste
so that short-term and long-term threats
to human health and the environment
are minimized.” EPA interprets this
language to authorize treatment
standards based on the performance of
best demonstrated available technology
(BDAT). This interpretation was upheld
by the DC Circuit in Hazardous Waste
Treatment Council v. EPA, 886 F.2d 355
(DC Cir. 1989).

The Agency recognizes that there may
be wastes that cannot be treated to
levels specified in the regulations
because an individual waste can be
substantially more difficult to treat than
those wastes the Agency evaluated in
establishing the treatment standard. For
such wastes, EPA has a process by
which a generator or treater may seek a
treatment variance (see 40 CFR 268.44).
If granted, the terms of the variance
establish an alternative treatment
standard for the particular waste at
issue.

B. What Is the Basis of the Current
Selenium Treatment Standard?

The current treatment standard for
wastes exhibiting the toxicity
characteristic for selenium is based
upon the performance of stabilization
treatment technology. When the Agency
developed these treatment standards for
selenium, EPA believed that wastes
containing high concentrations of
selenium were rarely generated and
land disposed (62 FR 26041, May 12,
1997). The Agency also stated that it
believed that, for most waste containing
high concentrations of selenium,
recovery of the selenium was feasible
using recovery technologies currently
employed by copper smelters and
copper refining operations (Id.). The
Agency further stated that it did not
have any performance data for selenium
recovery, but available information
indicated that recovery of elemental
selenium out of certain types of scrap
material and other types of waste was
practiced in the United States.

The Agency used performance data
from the stabilization of a selenium
characteristically hazardous mineral
processing waste (waste code D010) to
set the national treatment standard for
selenium, which we determined at that
time to be the most difficult to treat
selenium waste. This untreated waste
contained up to 700 ppm total selenium
and 3.74 mg/L selenium in the TCLP
leachate. The resulting post-treatment
levels of selenium in the TCLP leachate
were between 0.154 mg/L and 1.80,
which led to our establishment of a
national treatment standard of 5.7 mg/

L for D010 selenium non-wastewaters.
This D010 mineral processing waste
also contained toxic metals (i.e., arsenic,
cadmium, and lead) above characteristic
levels. The treatment technology used to
establish the selenium levels also
resulted in meeting the LDR treatment
standards for these non-selenium
metals. The reagent to waste ratios
varied from 1.3 to 2.7 (62 FR 26041,
May 12, 1997).

In the Phase IV final rule, the Agency
determined that a treatment standard of
5.7 mg/L, as measured by the TCLP,
continued to be appropriate for D010
non-wastewaters (63 FR 28556, May 26,
1998). The Agency also changed the
universal treatment standard (UTS) for
selenium nonwastewaters from 0.16 mg/
L to 5.7 mg/L.

C. Previously Approved Variances for
Selenium Waste

When EPA established the treatment
standards for metal wastes and mineral
processing wastes (63 FR 28555, May
26, 1998), we noted that we received
comments from one company, Chemical
Waste Management Inc. (CWM),
indicating that it was attempting to
stabilize selenium-bearing wastes with
concentrations much higher than those
EPA had examined when it established
the national treatment standard for
wastes exhibiting the toxicity
characteristic for selenium. In response,
we indicated that for two high-level
selenium waste streams, we would
propose two site-specific treatment
variances, which we granted on May 26,
1999 (63 FR 56886). EPA granted this
variance for three years, and required
CWM to conduct studies on approaches
to further reduce the leachability of
such treated wastes. EPA also required
CWM to investigate alternative
treatment technologies that might
provide more effective treatment and
remove the need for a treatment
variance. EPA required CWM to report
annually on these investigations and to
provide any analytical data from the

treatment studies.! The annual reports
include stabilization recipes being
utilized to meet the alternative
treatment standards, the selenium
concentrations in the untreated wastes
and the analytical results from leach
testing of the treated wastes. On May 28,
2002 (67 FR 36849), EPA renewed this
variance for another three year term,
and continued to require CWM to report
on its treatability studies and to
investigate whether more effective
treatment is available.

D. Reasons for Lack of U.S. Secondary
Selenium Recovery Capacity

Primary selenium 2 is a co-product in
the mining of copper ores. The principal
markets for selenium are in electronics
(30%), glass manufacturing (20%),
pigments (19%), metallurgical additives
(14%) and agricultural/biological
applications (6%).3 In glass
manufacturing, selenium is used to
color container glass and other soda-
lime silica glasses and to reduce solar
heat transmission in architectural plate
and automotive glass.

Because selenium is a non-renewable
resource, and because the wastes in
question contain high selenium
concentrations, EPA’s preference would
be to recover the selenium in an
environmentally sound manner over
stabilization and land disposal.
However, there was no recorded
domestic production of secondary
selenium in 2002.4 All potential
selenium recovery technologies being
considered have remained pilot projects
and none of them have been shown to
be economically viable. These factors
suggest that development of an
environmentally protective secondary
selenium recovery system in the U.S. is
not reasonably expected in the near
future. That leaves stabilization as the
best available treatment technology.

II. Basis for Heritage Variance Petition

Under 40 CFR 268.44(h), facilities can
apply for a site-specific variance in
cases where a waste that is generated
under conditions specific to only one
site cannot be treated to the specified
levels. In such cases, the generator or
treatment facility may apply to the
Administrator, or to EPA’s delegated

1 All four of CWM’s annual reports are in the
docket supporting today’s rulemaking.

2“Selenium is found in 75 different mineral
species; however, pure selenium does not exist as
an ore. For this reason, primary selenium is
recovered from anode slimes generated in the
electrolytic refining of copper.” U.S. EPA (F-96—
PH4A-S0001): Identification and Description of
Mineral Processing Sectors and Waste Streams.

3 “Canadian Mineral Yearbook” 1995.

4“Selenium” U.S. Geological Survey—Minerals
Yearbook—2003.
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representative, for a site-specific
variance from a treatment standard. The
applicant for a site-specific variance
must demonstrate that, because the
physical or chemical properties of the
waste differ significantly from the waste
analyzed in developing the treatment
standard, the waste cannot be treated to
the specified levels or by the specified
methods. There are other grounds for
obtaining treatment variances, but this
is the only provision relevant to this
action.

On May 14, 2003, Heritage
Environmental Services submitted their
petition for a treatment variance to EPA.
All information and data used in the
development of this treatment variance
can be found in the RCRA docket
(RCRA-2003-0025) for this rulemaking.

A. Waste Characteristics

Guardian Industries Corp., in
Jefferson Hills, Pennsylvania, is a
specialty glass manufacturing facility.
Emissions from its glass furnace are first
subject to lime injection, and
subsequently captured in an
electrostatic precipitator. Lime is added
to remove sulphur compounds and
selenium from the glass furnace gases.
Heritage stabilizes the selenium-bearing
waste from Guardian at their RCRA
permitted facility in Indianapolis,
Indiana.

The Guardian waste is a dry powder
with a bulk density of about 0.4 g/cm3,
and contains no free liquids or organic
constituents. The calcium content is
high, approximately 30%, since the
waste contains lime injected to the
furnace exhaust. Concentrations of total
selenium in the untreated waste vary
between 10,000 ppm and 70,000 ppm
(1%—7%). The dust is a D010
characteristic waste because the
selenium concentration exceeds 1.0 mg/
L, as measured by the TCLP. The rate of
variation in the amount of waste is

related to the demand, and ranges from
20-50 tons/month.

The land disposal restrictions found
in 40 CFR 268.40(e) require
characteristic wastes to meet the
universal treatment standards (UTS) in
40 CFR 286.48 for all underlying
hazardous constituents (UHCs) before
the waste can be land disposed.
Analytical data on the raw Guardian
waste indicate that the only underlying
hazardous constituent present is
chromium; occasionally the dust is a
D007 waste because the chromium
exceeds the hazardous waste
characteristic level of 5 mg/L, as
measured by the TCLP. The universal
treatment standard for chromium is 0.6
mg/L, as measured by the TCLP. As an
underlying hazardous constituent,
chromium must be treated to below the
0.6 mg/L universal treatment standard
for the waste to be properly land
disposed (45 FR 74889; November 12,
1980 and 52 FR 25942; July 9, 1987).

B. Chemical Properties and Treatability
Information on Heritage’s Selenium
Wastes

Selenium emissions from the
Guardian glass furnace are captured by
a lime scrubber. Lime treatment is used
to remove sulphur compounds and
selenium from the glass furnace gases.
An approach to immobilize the
selenium in the Guardian waste and to
reduce its exposure to leaching agents is
to stabilize it with cement. With this
technology option, the waste is
solidified into a solid of high
compressive strength, thereby
incorporating the hazardous
components of the electrostatic
precipitator dust into a solid matrix.
The solid matrix substantially lowers
the surface area potentially exposed to
leaching from that of untreated dust. As
a result, the solidified waste should
have a lower leaching potential after the

waste is disposed in a hazardous waste
landfill.

As mentioned earlier, analytical data
on the raw Guardian waste indicate that
the only underlying hazardous
constituent present is chromium.
Heritage conducted treatability studies
demonstrating that the addition of
Portland cement alone is not sufficient
to reduce the chromium levels to below
the 0.6 mg/L treatment standard. To
further treat the chromium in the waste,
the hexavalent chromium ion must be
reduced to the trivalent state so that
precipitation can occur. Heritage used
ferric sulfate for this purpose.

Heritage conducted approximately
200 preliminary rounds of testing using
different stabilization recipes. Heritage
then conducted additional tests using
the stabilization recipes used by
Chemical Waste Management (see
Section III). Collectively, the TCLP tests
on treated Guardian waste samples
indicate a significant reduction in
leachability. This reduction, however, is
not enough to meet the LDR treatment
standard of 5.7 mg/L, as measured by
the TCLP.

EPA has determined, in analyzing the
data from the preliminary tests, that the
most effective stabilization recipe for
this waste consists of 0.35 parts ferrous
sulfate combined with 1.0 part cement
and 1.0 part cement kiln dust, resulting
in a reagent to waste ratio of 2.35 to 1.
Water is also added to make a thick
paste, that upon curing, solidifies the
treated waste into a hard cementitious
material.

Table I shows the results of leaching,
as measured by the TCLP, of Guardian’s
waste treated using the optimized
stabilization recipe. Heritage stabilized
the samples with reagent to waste ratios
of 2.35 to 1. Reagents included cement,
cement kiln dust, and iron sulfate.
Treated selenium TCLP concentrations
for the five samples ranged from 28.4
mg/L to 35.6 mg/L.

TABLE |.—SUMMARY OF GUARDIAN SELENIUM WASTE

Untreated Se Treated Se
Guardian sample No. Total selenium content estimate (%) waste TCLP waste TCLP
(mg/L) (mg/L)

1183982 6.7% (67,000 ppm) 70 30.4
1183983 ... 5.8% (58,000 ppm) ... 72 35.6
1184103 .... 6.0% (60,000 ppm) ... 66 25.6
1184104 ... 7.2% (72,000 ppm) ... 120 26.7
1184340 6.3% (63,000 ppm) 68 28.4
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C. Alternative Treatment Standard for
Heritage To Treat the Guardian
Selenium Waste

The glass manufacturing waste from
Guardian is significantly different in
chemical composition from the waste
used in establishing the original
selenium treatment standard. Data from
Heritage demonstrate that wastes
containing high concentrations of
selenium are not easily treated using the
BDAT technology of stabilization. As
previously acknowledged and discussed
by the Agency in a past rulemaking (see
62 FR 26041), it can be technically
challenging to treat wastes containing
selenium and other metals, e.g.,
cadmium, lead or chromium, because of
their different chemical properties and
solubility curves.

In the Phase IV rule, the Agency did
not generally use stabilization data with
reagent to waste ratios greater than 1.5
However, in the case for selenium, the
existing treatment standard, as
discussed earlier, was calculated from
data with reagent to waste ratios ranging
from 1.8 to 2.7.

Using the BDAT methodology ¢, the
Agency has calculated an alternative
treatment standard of 39.4 mg/L, as
measured by the TCLP, based on five
data points (25.6, 26.7, 28.4, 30.4, and
35.6 from table I) that were the result of
stabilization treatment using a reagent to
waste ratio of 2.35 for the waste
generated by Guardian Industries Corp.
The treatment recipe is consistent with
the reagent to waste ratios used to
establish the existing treatment standard
of 5.7 mg/L, as measured by the TCLP,
and the treatment data from CWM’s
annual selenium reports (the CWM
variance treatment standards are
discussed in Section III of this notice).

D. What Is the Basis for EPA’s Approval
of Heritage’s Request for an Alternative
D010 Treatment Standard?

After careful review of the data and
petition submitted by Heritage, we
conclude that Heritage has adequately
demonstrated that the wastes satisfy the
requirements for a treatment variance
under 40 CFR 268.44(h)(1). Heritage has
demonstrated that Guardian’s glass
manufacturing waste differs
significantly in chemical composition
from the waste used to establish the
original selenium treatment standard.

5“Final Draft Site Visit Report for the August 20—
21 Site Visit to Rollins Environmental’s Highway 36
Commercial Waste Treatment Facility Located in
Deer Trail, Colorado,” November 21, 1996, and the
economic analysis supporting the Phase IV final
rule.

6 BDAT Background Document for Quality
Assurance/Quality Control Procedures and
Methodology, October 23, 1991.

Selenium TCLP concentrations in the
untreated waste are one to two orders of
magnitude higher than TCLP
concentrations in the waste used to
develop the treatment standard for D010
hazardous wastes. Furthermore,
Heritage is using stabilization as the
treatment technology, which is
consistent with EPA’s determination
that stabilization is the best available
treatment technology for this waste, and
the process is well-designed and
operated.

An added benefit of stabilizing the
Guardian waste with cement is that the
hazardous components of the
electrostatic precipitator dust are put
into a solid matrix. The solid matrix
substantially lowers the surface area
potentially exposed to leaching from
that of very fine untreated dust. The
TCLP results show that, even when the
solid is ground to less 9.5 mm, the
solidified waste should reduce leaching
potential after the waste is disposed in
a hazardous waste landfill.

Before determining that stabilization
was the best treatment technology
option for the Guardian waste, Heritage
explored the feasibility of selenium
recovery technologies. Heritage
established a pilot project to evaluate
the extraction of selenium from raw
waste at one of their facilities using
hydrometallurgical recovery methods.
Results from the pilot tests are not yet
complete, but preliminary indications
are that the amounts of by-product
wastes generated during the recovery
process exceed the amount of raw waste
processed. In addition, the reactions are
difficult to control, chemical
consumption is very high, and a product
of reasonable quality has not yet been
achieved. Therefore, the technology
does not appear to be economically
viable.

Heritage has also looked into
techniques for modifying Guardian’s
production processes to change the
chemical composition of this selenium-
bearing hazardous waste as it is
generated. If workable, the selenium
content of the waste would remain high,
but the selenium would be in a different
chemical form that might simplify its
recovery or reuse. One of the concerns
is that full-scale modifications in its
production processes could cause
greater selenium and SO, air emissions.

Finally, EPA has reviewed CWM’s
selenium variance annual reports on the
stabilization recipes being utilized to
meet the alternative treatment standards
and has determined that stabilization of
selenium with cement and cement kiln
dust, in addition to adding ferrous
sulfate as a reagent for chromium, is the

best demonstrated available technology
for the Guardian waste.

Therefore, EPA is today granting a
site-specific treatment variance from the
D010 treatment standards for the
Guardian waste stream in question.
Today’s alternative treatment standard
will provide sufficient latitude for
Heritage to treat the other metal present
in the waste to LDR treatment standards
and, by raising the selenium treatment
standard, will avoid the difficulty posed
by the different metal solubility curves.
EPA is amending 40 CFR 268.44 to note
that Heritage Environmental Services,
LLC would be subject to a selenium
treatment standard of 39.4 mg/L, as
measured by the TCLP.

E. What Are the Terms and Conditions
of the Variance?

Since this rule approves a variance
from a numerical treatment standard,
Heritage may vary the reagent recipe it
uses to best meet the alternative
numerical standard. The Agency notes
that, to avoid questions of
impermissible dilution, Heritage will
need to keep the reagent to waste ratios
within acceptable bounds. No specific
ratios are being established in today’s
rule because the Agency does not desire
to prevent further optimization of the
treatment process. However, the Agency
recommends that Heritage use a reagent
to waste ratio of 2.35 to 1 as an upper
limit. This is the ratio used by the
Agency in establishing today’s
alternative treatment standard.

The treated waste, provided it meets
the applicable LDR treatment standard
for the other hazardous constituent in
the waste,” will be disposed in a RCRA
Subtitle C landfill.

III. Basis for Permanently Establishing
Chemical Waste Management’s
Selenium Variances

Also in today’s notice, EPA is
establishing two permanent site-specific
treatment variances from the LDR
treatment standards for two selenium-
bearing hazardous wastes treated by
Chemical Waste Management (CWM).
The Agency previously granted
treatment variances to CWM for these
wastes on a temporary basis. These
variances apply to two waste streams:
Electrostatic precipitator dust generated
during glass manufacturing operations
at Owens Brockway Glass Container
Company, and dry scrubber solid from
glass manufacturing wastes at St.

7 Note that disposal in a Subtitle C landfill is
required because the treated waste is still
characteristic for selenium (i.e., the waste has TCLP
values above the toxicity characteristic level for
selenium of 1.0 mg/L ).



6572 Federal Register/Vol. 69,

No. 28/Wednesday, February 11, 2004 /Rules and Regulations

Gobain (formerly Ball-Foster Glass
Container Corporation).

Specifically, on October 23, 1998,
EPA proposed to grant site-specific
treatment variances for two high-level
selenium waste streams to be stabilized
by CWM at their Kettleman City,
California facility (63 FR 56886). The
temporary variances were granted to
CWM on May 26, 1999 (64 FR 28387)
for a three year period and required
CWM to conduct studies on approaches
to reduce the leachability of the treated
wastes. EPA also required CWM to
report on alternative treatment
technologies being investigated and
provide any analytical data from these
studies. On May 28, 2002 (67 FR 36849),
EPA renewed these variances for a
consecutive three year term with the
same conditions to investigate treatment
technologies and to report on the
effectiveness of their ongoing treatment.
These variances expire on May 28, 2005.

A. History of CWM Variances

CWM has applied to the Agency for
treatment variances for two companies.
In these petitions and in subsequently
reported data, CWM has shown that
selenium TCLP concentrations in the
untreated wastes are one to three orders
of magnitude higher than the untreated
mineral processing wastes that EPA
used to develop the current D010
selenium treatment standard 8. The data
also show that neither treated waste
stream could reliably meet the
numerical treatment standard of 5.7 mg/
L, as measured by the TCLP, even
though CWM had shown that it is using
the BDAT treatment technology
(properly designed and operated) on
which EPA based the selenium
treatment standard.

CWM submitted stabilization data
from each facility using combinations of
the following stabilization reagents:
Ferrous sulfate, calcium polysulfide,
ferric chloride, sodium bisulfate,
Portland cement, and cement kiln dust.
For more detailed information about
these petitions, see the proposed rule
(63 FR 56886, October 23, 1998), the
docket supporting the proposed rule
(docket number F-98—CWMP-FFFFF),
and this direct final rule (docket number
RCRA-2003-0025).

As part of CWM’s current site-specific
treatment variances, EPA required CWM
to report on alternative treatment
technologies being investigated and
provide any analytical data from these

8 Selenium concentrations in the untreated
Owens Brockway wastes were between 465 and
1024 mg/L, as measured by TCLP, while the
selenium concentration in the untreated Ball Foster
waste was 59.8 mg/L, as measured by the TCLP.

studies 9. These annual reports include
stabilization recipes being used to meet
the alternative treatment standards, the
selenium concentrations in untreated
wastes, and the analytical results from
these wastes. EPA has reviewed the
stabilization recipes being utilized to
meet the alternative treatment standards
and has determined that stabilization of
selenium with cement and cement kiln
dust, in addition to adding ferrous
sulfate as a reagent for the other toxic
metals, is the best demonstrated
available technology for these selenium-
bearing hazardous wastes.

B. What Is the Basis for Establishing
Permanently CWM’s Alternative D010
Treatment Standards?

After careful review of the data in
CWM’s selenium variance annual
reports, we conclude that CWM has
continued to adequately demonstrate
that the wastes satisfy the requirements
for a treatment variance under 40 CFR
268.44(h)(1). CWM has demonstrated
that the two glass manufacturing waste
streams differ significantly in chemical
composition from the waste used to
establish the original treatment
standard. Selenium TCLP
concentrations in the untreated wastes
are one to three orders of magnitude
higher than those in the waste used to
develop the treatment standard for D010
hazardous wastes. Furthermore, CWM is
using stabilization as the treatment
technology, which is consistent with
EPA’s determination of BDAT, and the
process is well-designed and operated.

Treatment of these two wastes is
especially difficult because of the
presence of other metals (i.e., arsenic,
cadmium, chromium, and lead) above
their respective characteristic levels. It
is difficult to optimize treatment for
selenium when other metals are being
treated because the selenium solubility
curve differs from that of most other
metals.

In light of the information presented
by CWM to the Agency, and EPA’s
inability to find selenium recovery
capability in the US, EPA is changing
the status of CWM'’s treatment variances
from temporary to permanent. In
addition, consistent with the Heritage
treatment variance discussed in Section
IT of today’s notice, EPA is not requiring
annual reporting on selenium recovery
and treatment technologies.

Therefore, EPA is today permanently
establishing two site-specific treatment
variances from the D010 treatment
standards for the two waste streams in
question. We are making this change to

9 All four of CWM’s annual reports are in the
docket supporting today’s rulemaking.

the CWM selenium treatment variances
in this direct final rule without prior
proposal. We view this action as
noncontroversial since we did not
receive any significant adverse
comments when we renewed these
variances in 2002.

C. What Are the Terms and Conditions
of the Variances?

Upon promulgation of this final rule,
CWM will continue to treat these two
specific wastes to alternate treatment
standards of 51 mg/L, as measured by
the TCLP, for the Owens-Brockway
waste and 25 mg/L, as measured by the
TCLP, for the St. Gobian (formerly Ball-
Foster) waste. CWM will continue to
dispose of the treated wastes in a RCRA
Subtitle C landfill provided they meet
the applicable LDR treatment standards
for the other hazardous constituents in
the wastes. Finally, CWM will no longer
be required to submit annual reports on
selenium treatment and recovery
technologies.

IV. Technical Correction to the Table in
Paragraph (O) in 268.44

The table in paragraph (o) under 40
CFR 268.44 (July 1, 2003 version) with
the title: Wastes Excluded From the
Treatment Standards Under § 268.40,
includes a list of facilities that are
excluded from the treatment standards
under § 268.40 and are subject to
treatment variances for specific
hazardous constituents. The table
includes the following footnote: (5)—
Alternative D010 selenium standard
only applies to dry scrubber solid from
glass manufacturing wastes.

The Agency is revising footnote 6 as
follows: ““(6)—Alternative D010
selenium standard only applies to
electrostatic precipitator dust generated
during glass manufacturing operations.”
This footnote was inadvertently
changed when EPA extended the site-
specific variance for CWM in May, 2002
(67 FR 36849). This technical correction
restores the original text that identifies
the source of the selenium-bearing
hazardous waste. The selenium-bearing
hazardous waste at each facility is
generated by emissions from their glass
furnaces that are captured in
electrostatic precipitators. We are
revising the table in paragraph (o) to
reflect this change.

V. Administrative Requirements

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant” and therefore
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subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Because this rule does not create any
new regulatory requirements, it is not a
“significant regulatory action” under
the terms of Executive Order 12866 and
is therefore not subject to OMB review.

B. Paperwork Reduction Act

This rule contains no new
information collection requirements.
The variance only changes the treatment
standard applicable to a D010 waste
stream at the Heritage Environmental
Services, LLC facility in Indianapolis,
Indiana, and establishes permanently
the treatment standards set for two D10
wastes at the Chemical Waste
Management Inc. facility in Kettleman
City, California. These actions do not
change in any way the paperwork
requirements already applicable to these
wastes. Therefore, this rule is not
subject to the Paperwork Reduction Act.

C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.

This treatment variance does not
create any new regulatory requirements.
Rather, they establish alternative
treatment standards for three specific

wastes, and it applies to two facilities;
Heritage Environmental Services, LLC
facility in Indianapolis, Indiana and
Chemical Waste Management Inc.
facility in Kettleman City, California.
Therefore, I hereby certify that this rule
will not have a significant economic
impact on a substantial number of small
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local, or tribal governments or the
private sector, and it does not impose
any Federal mandate on State, local, or
tribal governments or the private sector
within the meaning of the Unfunded
Mandates Reform Act of 1995. This rule

also does not create new regulatory
requirements; rather, it merely
establishes alternative treatment
standards for specific wastes that
replace standards already in effect. EPA
has determined that this rule does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in any one year. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA. For the same reasons, EPA
has determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.”

* Policies that have federalism
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The rule will
not impose substantial costs on states
and localities. The rule does not impose
any enforceable duties on these entities,
therefore, Executive Order 13132 does
not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13175, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian Tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13175
requires EPA to provide to the Office of
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Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13175 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect these
communities of Indian tribal
governments. The rule does not impose
any mandate on tribal governments or
impose any duties on these entities.
This rule issues a variance from the LDR
treatment standards for specific
characteristic selenium wastes.
Accordingly, the requirements of
section 3(b) of Executive Order 13175
do not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, entitled
“Protection of Children From
Environmental Health and Safety Risks”
(62 FR 19885, April 23, 1997), applies
to any rule that EPA determines is (1)
“economically significant”” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children; and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency. EPA interprets the Executive
Order 13045 as encompassing only
those regulatory actions that are risk
based or health based, such that the
analysis required under section 5-501 of
the Executive Order has the potential to
influence the regulation. This rule is not
subject to Executive Order 13045
because it does not involve decisions
regarding environmental health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66

FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
action does not involve technical
standards based on new methodologies.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

EPA is committed to addressing
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
residents of the United States. The
Agency'’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities,
and that all people live in clean and
sustainable communities. In response to
Executive Order 12898 and to concerns
voiced by many groups outside the
Agency, EPA’s Office of Solid Waste
and Emergency Response formed an
Environmental Justice Task Force to
analyze the array of environmental
justice issues specific to waste programs
and to develop an overall strategy to
identify and address these issues
(OSWER Directive No. 9200.3-17).
Today’s variance applies to a D010
waste stream at the Heritage
Environmental Services, LLC facility in
Indianapolis, Indiana and two D10
wastes at the Chemical Waste
Management Inc. facility in Kettleman
City, California. These selenium wastes
will be disposed of in RCRA Subtitle C
landfills, ensuring protection to human
health and the environment. Therefore,

the Agency does not believe that today’s
rule will result in any
disproportionately negative impacts on
minority or low-income communities
relative to affluent or non-minority
communities.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules (1) rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability, applying only to a specific
waste type at two facilities under
particular circumstances.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C. 804
(2). This rule will be effective March 29,
2004.

List of Subjects in 40 CFR Part 268

Environmental Protection, Hazardous
waste, Variance.

Dated: February 4, 2004.
Marianne Lamont Horinko,
Assistant Administrator, Office of Solid Waste
and Emergency Response.
» For the reasons set out in the preamble,
title 40, chapter I of the Code of Federal
Regulations is amended as follows:

PART 268—LAND DISPOSAL
RESTRICTIONS

» 1. The authority citation for part 268

continues to read as follows:
Authority: 42 U.S.C. 6905, 6912(a), 6921,

and 6924.

= 2. Section 268.44, the table in

paragraph (o) is amended by:

» a. Adding in alphabetical order the

entry for “Guardian Industries Corp.,

Jefferson Hills, PA”

= b. Adding footnote number 11.

= c. Revising footnotes 6 and 7.

= d. Revising the entry for Owens

Brockway Glass Container Company,

Vernon, CA.

= e. Revising the entry for St. Gobian

Containers, E1 Monte, CA.
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The revisions and additions read as §268.44 Variance from a treatment (o) * * *

follows: standard.
* * * * *
TABLE-WASTES EXCLUDED FROM THE TREATMENT STANDARDS UNDER § 268.40
Wastewaters Nonwastewaters
Facility name 1 Waste See also E:f;?éﬁg -
and address code constituent Con(crﬁg/tlr_f;ltlon Notes Concentration (mg/L) Notes

Guardian Industries D010 Standards under Selenium ........ NA NA 39.4 mg/L TCLP ........... NA.

Corp., Jefferson Hills, §268.40.

PA61L
Owens Brockway Glass D010 Standards under Selenium ........ NA NA 51 mg/L TCLP .............. NA.

Container Company, §268.40.

Vernon CA67.
St. Gobain Containers, D010 Standards under Selenium ........ NA NA 25 mg/L TCLP .............. NA.

El Monte, CAS7, §268.40.

Note: NA means Not Applicable.

1 A facility may certify compliance with these treatment standards according to provisions in 40 CFR 268.7.

* * * * * * *

5 Alternative DO10 selenium standard only applies to dry scrubber solid from glass manufacturing wastes.
6 Alternative D010 selenium standard only applies to electrostatic precipitator dust generated during glass manufacturing operations.
7D010 wastes generated by these two facilities must be treated by Chemical Waste Management, Inc. at their Kettleman Hills facility in

Kettleman City, California.
* *

*

* *

* *

11P010 wastes generated by this facility must be treated by Heritage Environmental Services, LLC. at their treatment facility in Indianapolis,

Indiana.

[FR Doc. 04—2821 Filed 2—10-04; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 12

[USCG—2003-14500]

RIN 1625-AA81

Validation of Merchant Mariners’ Vital
Information and Issuance of Coast

Guard Merchant Mariner’'s Document
(MMDs); Correction

AGENCY: Coast Guard, DHS.
ACTION: Interim rule; correction.

SUMMARY: On January 6, 2004, the Coast
Guard published an interim rule in the
Federal Register implementing
regulations for the validation of
Merchant Mariner’s vital information
and issuance of Coast Guard Merchant
Mariner’s Documents (MMDs). This
notice contains a correction to that rule.
DATE: Effective on February 11, 2004.
FOR FURTHER INFORMATION CONTACT:
Commander Dave Dolloff, Project
Manager, National Maritime Center
(NMC), Coast Guard, telephone 202—
493-1021.

SUPPLEMENTARY INFORMATION: The Coast
Guard published an interim rule in the

Federal Register of January 6, 2004, (69
FR 526) concerning Merchant Mariners
Documents. An essential paragraph was
inadvertently omitted from the
“Background and Purpose” section. The
omitted paragraph is needed to further
clarify the Coast Guard’s intentions
governing the validation of merchant
mariners’ vital information and issuance
of Merchant Mariner’s Documents. This
correction adds that paragraph.

In interim rule FR Doc. 03—32318,
published January 6, 2004, (69 FR 526)
make the following correction. On page
528, in the first column, following the
paragraph ending in the word ‘“‘appeal,”
add the following paragraph:

The Department of Homeland Security
(DHS), under the authority of the Aviation
and Transportation Security Act and the
Maritime Transportation Security Act of
2002, is developing a program that can be
used to control access to secure areas in
vessels, facilities, and ports. This program
includes a system-wide transportation
worker identification card which is currently
under development. DHS is developing this
program through the Transportation Security
Administration (TSA), the Coast Guard, and
other Federal agencies, including others
within DHS.

The Coast Guard will work with TSA to
ensure that the regulations for obtaining
Merchant Mariner Documents are consistent
with this initiative to minimize future
impacts on mariners.

Dated: January 30, 2004.
T.H. Gilmour,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety, Security and
Environmental Protection.

[FR Doc. 04-2992 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
46 CFR Part 16
[USCG-2003-16414]

RIN 1625-AA80

Chemical Testing

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
its chemical drug testing regulations to
conform with the Department of
Transportation’s (DOT) final rule
concerning Drug and Alcohol
Management Information System
Reporting published in the Federal
Register on July 25, 2003. The DOT rule
consolidated the 21 different
Management Information System (MIS)
forms into one single-page form for use
by all DOT agencies and the Coast
Guard. This conforming amendment
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will change the Coast Guard regulations
to conform to DOT’s final rule.

DATES: This final rule is effective March
12, 2004.

ADDRESSES: Documents mentioned in
this rule are available to the public and
are part of dockets USCG-2003-16414
and OST-2002-13435. Both are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC between 9 a.m. and 5
p-m., Monday through Friday except
Federal holidays. You may also find this
document on the Internet at http://
dms.dot.gov. The MIS form in Appendix
H of 49 CFR part 40 may be downloaded
from the U.S. Coast Guard Marine
Safety, Security, and Environmental
Protection Web site at http://
www.uscg.mil/hq/g-m/moa/dapip.htm.
This form will also be available from
any Marine Safety Office.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Robert C. Schoening, Coast Guard, at
202—267-1430, by fax at 202-267-1416,
or by e-mail at
Rschoening@comdt.uscg.mil. If you
have questions on the DOT final rule
published on July 25, 2003, contact Mr.
Jim Swart, Drug and Alcohol Policy
Advisor (S—1), Office of Drug and
Alcohol Policy and Compliance, at 202—
366—3784, by fax at 202-366—-3897 or by
e-mail at Jim.Swart@ost.dot.gov. If you
have questions on viewing material in
the docket, call Andrea M. Jenkins,
Program Manager, Docket Operations,
telephone (202) 366—0271.
SUPPLEMENTARY INFORMATION:

Viewing Comments and Documents

To view comments as well as
documents mentioned in this rule as
available in the docket, go to http://
dms.dot.gov at anytime and conduct a
simple search using the docket number.
You may also visit the Docket
Management Facility in Room PL—-401
on the Plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Department of Transportation’s Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR

19477), or you may visit http://
dms.dot.gov.

Background

On July 25, 2003, the Department of
Transportation (DOT) published a final
rule entitled “Procedures for
Transportation Workplace Drug and
Alcohol Testing Programs: Drug and
Alcohol Management Information
System Reporting” in the Federal
Register (68 FR 43946). This rule
changed the annual Management
Information System (MIS) submission
format for employee drug and alcohol
testing data for all DOT agencies and the
Coast Guard through the use of a
common (MIS) data collection form. The
Coast Guard must conform to the DOT
final rule and use the new DOT form to
avoid duplication, conflict, or confusion
with the DOT regulatory requirements.
Therefore, the Coast Guard is amending
its drug testing regulations in 46 CFR
part 16 to conform to 49 CFR part 40.

The DOT rule reduced the number of
data elements on the MIS reporting form
to be submitted annually by individual
marine employers. Employers will no
longer have to submit:

1. The number of persons denied a
position for a positive drug test;

2. The number of employees returned
to duty following a drug violation;

3. Employee drug and alcohol training
data;

4. Supervisor drug and alcohol
training data;

5. Post-accident alcohol testing data;
and

6. Reasonable cause alcohol testing
data.

The DOT has stated that its agencies
and the Coast Guard could continue to
provide direction to their respective
regulated employers regarding how,
when, and where to report MIS data.
This conforming rule is designed to
correspond to the DOT MIS reporting
regulations now contained in 49 CFR
part 40. It requires the use of the new
DOT MIS form for annual reporting. It
also revises and clarifies the definition
for “positive rate” in 46 CFR 16.105 to
eliminate any confusion that reporting
employers had regarding the types of
tests to include in this calculation.

Discussion of Changes

The Coast Guard is amending its
chemical drug testing regulations in 46
CFR part 16 to conform to the DOT’s
final rule revising 49 CFR part 40 drug
testing reporting procedures.

Management Information System
Requirements

In § 16.500(b), we are changing form
number CG-5573 to OMB form 2105—

0529 issued October 28, 2003, and
providing information on obtaining the
new form.

The provisions of 49 CFR part 40
regarding alcohol testing and reporting
of alcohol tests do not apply to the Coast
Guard or to marine employers. Only the
drug testing provisions of 49 CFR part
40 apply to the Coast Guard and marine
employers. Therefore, alcohol testing
information is not required or permitted
to be submitted on the new form.
Marine employers are required to
submit alcohol testing information in
accordance with 46 CFR part 4.

We are removing §§ 16.500 (a)(1)
through (a)(10) because the drug testing
information to be submitted is now
specified in Appendix H to 49 CFR part
40.

Submission of Electronic Information

Employers desiring to report MIS data
electronically on the Internet can do so
at http://www.uscg.mil/hq/g-m/moa/
dapip.htm. Submitters must obtain a
password from Mr. Robert C. Schoening,
listed under FOR FURTHER INFORMATION
CONTACT, for electronic submission.

The MIS form in Appendix H of 49
CFR part 40 may be downloaded from
the U.S. Coast Guard Marine Safety,
Security, and Environmental Protection
Web site at http://www.uscg.mil/hq/g-
m/moa/dapip.htm. The form will also
be available from any Marine Safety
Office.

Regulatory Evaluation

This conforming amendment is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We expect the economic impact
of this conforming amendment to be so
minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.
The basis for the DOT rule was to
“streamline” the (MIS) reporting
requirements for all five agencies and
the Coast Guard through the use of one
reporting form, thereby eliminating the
need for each agency to publish a
separate NPRM.

The DOT issued a notice of proposed
rulemaking (NPRM) in the Federal
Register on September 30, 2002 (67 FR
61306), proposing the use of a new MIS
form as well as a simplified explanation
for form submission and completion.
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The majority of public comments and
suggestions were in favor of the new
rule. The final DOT rule mandating the
use of the new MIS form was published
in the Federal Register on July 25, 2003
(68 FR 43946).

Assistance for Small Entities

Under section 213(a) of the Small
Business Fairness Act of 1996 (Pub. L.
104—121), we want to assist small
entities in understanding this
conforming amendment so that they can
better evaluate its effects on them. If the
amendment would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, contact Mr. Robert
Schoening, Coast Guard, telephone
(202) 267-1430.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This conforming amendment calls for
no new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

The DOT’s final rule contained
information collection requirements that
were submitted, as required by the
Paperwork Reduction Act of 1995, (the
PRA, 44 U.S.C. 3507(d)), to the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
(OMB) for review. Therefore, the DOT
agencies and the Coast Guard will
remove PRA requirements for the MIS
form from their next PRA submission
packages. In addition, the DOT will
place its entire PRA package for the MIS
form on the Internet when that
submission is approved by OMB.

As stated in the DOT’s final MIS rule,
according to OMB’s regulations
implementing the PRA (5 CFR
1320.8(b)(2)(vi)), an agency may not
conduct or sponsor, and a person need
not respond to a collection of
information unless it displays a
currently valid OMB control number.
The OMB control number for the DOT
MIS form is 2105-0529, dated October
28, 2003.

Federalism

A rule has implications under
Executive Order 13132, Federalism, if it
has a substantial direct effect on State or
local governments and would either
preempt State law or impose a
substantial direct cost of compliance on
them. We have analyzed this
conforming amendment under that
Order and have determined that it does
not have implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
This conforming amendment would not
result in such an expenditure.

Taking of Private Property

This conforming amendment will not
effect a taking of private property or
otherwise have taking implications
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This conforming amendment meets
applicable standards in sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this conforming
amendment under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This amendment is not
economically significant and will not
create an environmental risk to health or
risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This amendment does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this amendment
under Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. This rule
changes the reporting requirements for
submission of employee drug and
alcohol testing. It is procedural in
nature and therefore is categorically
excluded, under figure 2—1, paragraph
(34)(a), of the Instruction from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 46 CFR Part 16

Drug testing, Marine safety, Penalties,
Reporting and recordkeeping
requirements, Safety, Transportation.

» For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 16 as follows:

PART 16—CHEMICAL TESTING

= 1. Revise the authority citation for part
16 to read as follows:

Authority: 46 U.S.C. 2103, 3306, 7101,
7301, and 7701; Department of Homeland
Security Delegation No. 0170.1.

= 2.In § 16.105, remove the definition

for “‘positive rate” and add, in
alphabetical order, the new definition for
““positive rate for random drug testing” to
read as follows:

§16.105 Definitions of terms used in this
part.
* * * * *

Positive rate for random drug testing
means the number of verified positive
results for random drug tests conducted
under this part plus the number of
refusals of random drug tests required
by this part, divided by the total number
of random drug test results (i.e.,
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positives, negatives, and refusals) under
this part.

* * * * *

= 3.In § 16.500, revise paragraphs (a),
(b)(1), and (b)(2); and remove paragraph
(d) to read as follows:

§16.500 Management Information System
requirements.

(a) Data collection. (1) All marine
employers must submit drug testing
program data required by 49 CFR 40.26
and Appendix H to 49 CFR part 40.

(2) The provisions in 49 CFR part 40
for alcohol testing do not apply to the
Coast Guard or to marine employers,
and alcohol testing data is not required
or permitted to be submitted by this
section.

(b) * * *

(1) By March 15 of the year following
the collection of the data in paragraph
(a) of this section, marine employers
must submit the data on the form titled
U.S. Department of Transportation Drug
and Alcohol Testing MIS Data
Collection Form (OMB Number: 2105—
0529) by mail to Commandant (G-
MOA), 2100 Second Street, SW,
Washington, DC 20593-0001 or by
Internet at http://www.uscg.mil/hq/g-m/
moa/dapip.htm.

(2) The DOT Drug and Alcohol
Testing MIS form can be downloaded
and printed from http://www.uscg.mil/
hq/g-m/moa/dapip.htm or may be
obtained from any Marine Safety Office.

* * * * *

Appendix B [Removed]

= 4. Remove Appendix B.
Dated: January 29, 2004.
Joseph J. Angelo,
Acting Assistant Commandant for Marine,

Safety, Security and Environmental
Protection.

[FR Doc. 04—2993 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 20 and 25

[CC Docket No. 94-102, IB Docket No. 99—
67; FCC 03-290]

Scope of Enhanced 911 Requirements

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission revises the scope of its
enhanced 911 rules to clarify which
technologies and services will be
required to be capable of transmitting

enhanced 911 information to public
safety answering points (PSAP). As
many citizens, elected representatives,
and public safety personnel recognize,
911 service is critical to our Nation’s
ability to respond to a host of crises and
this document enhances the Nation’s
ability to do so.

DATES: Effective April 12, 2004, with the
exception of new rule § 25.284 which
will become effective February 11, 2005.
FOR FURTHER INFORMATION CONTACT: Greg
Guice, Policy Division, Wireless
Telecommunications Bureau, at (202)
418-0095, or David Siehl, Policy
Division, Wireless Telecommunications
Bureau, at (202) 418—1310, or Arthur
Lechtman, Satellite Division,
International Bureau, at (202) 418-1465,
or Marcy Greene, Competition Policy
Division, Wireline Competition Bureau,
at (202) 418-2410.

SUPPLEMENTARY INFORMATION: This is a
summary of the Report and Order
adopted on November 13, 2003, and
released on December 1, 2003. The full
text of the Report and Order is available
for public inspection and copying
during regular business hours at the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—2898, or
via e-mail qualexint@aol.com.

I. Overview

1. In the Report and Order, the
Commission addresses the obligation of
mobile satellite services, telematics
services, multi-line telephone systems,
resold and pre-paid service, and
disposable phones to provide enhanced
911 (E911) capabilities. Its analysis
includes a discussion of the four criteria
set out in the E911 Scope Further Notice
of Proposed Rulemaking, 68 FR 3214
(January 23, 2003), released on
December 20, 2002, and its
understanding of whether the particular
service meets those criteria as informed
by the substantial record developed in
the course of the proceeding. In
addition, the Commission bases its
determination on other criteria that may
mitigate its need to impose a
requirement on a particular service.

2. Mobile satellite service (MSS)
carriers that provide interconnected
two-way voice service must establish
call centers for the purpose of answering
911 emergency calls and forwarding
these calls to an appropriate PSAP. In
addition, the Commission directs the

rechartered Network Reliability and
Interoperability Council to study a
number of issues pertaining to MSS
enhanced 911 deployment.

3. Telematics providers that offer a
commercial wireless service may have
E911 obligations and need to work with
the underlying licensees to ensure that
E911 requirements are met. Those
providers that do not offer such
services, while they do not have an
obligation, should continue their efforts
with industry and public safety
stakeholders to implement advanced
telematics safety capabilities.

4. Although the Commission will not
adopt federal rules at this time requiring
multi-line telephone systems (MLTS)
operators to implement E911, it expects
that states will act expeditiously on this
topic. The Order also references the
Model Legislation filed in the record by
public safety organizations as a valuable
guide. The Commission also issues a
Second Further Notice of Proposed
Rulemaking to continue its
consideration of this issue, and to
ensure that it is in a position to take
appropriate action should states fail to
do so or should it otherwise be
warranted. Additionally, the
Commission will issue a public notice
in a year to examine states’ progress on
implementing E911 in this area.

5. Resold and pre-paid mobile
wireless service providers have an
independent obligation to comply with
our 911 rules to the extent that the
underlying licensee has deployed the
technology necessary to deliver
enhanced 911 service.

6. The Commission finds it is
unnecessary to place a separate
obligation on manufacturers of
disposable phones or personal data
assistants that contain a voice service
component because the obligation for
ensuring access to enhanced 911 service
is with the wireless service provider,
and they are responsible for ensuring
that the devices used with their service
satisfy their 911 obligations.

7. Automated maritime
telecommunications systems (AMTS)
are not required to comply with the
Commission’s rules because their
service fails to meet the four criteria.

8. The Commission believes that these
decisions represent a balanced
approach, which takes into
consideration the expectations of
consumers, the need to strengthen
Americans’ ability to access public
safety in times of crisis, and the needs
of entities offering these services to be
able to compete in a competitive
marketplace.
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IL. Final Regulatory Flexibility Analysis

9. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Revision of the Commission’s rules to
Ensure Compatibility With Enhanced
911 Emergency Calling Systems Further
Notice of Proposed Rulemaking, 66 FR
31878 (June 13, 2001). The Commission
sought written public comment on the
proposal in the Further Notice of
Proposed Rulemaking, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, Adopted
Rules

10. In the Report and Order, the
Commission modifies existing rules to
broaden the scope of those rules to
include new services that were either
not in existence or were just beginning
to emerge at the time of the rules’
adoption. Specifically, the Commission,
through the Report and Order, modifies
its 911 rules to include within the scope
of those rules certain mobile satellite
service providers and resellers,
including pre-paid calling card
providers. The Commission takes this
action in recognition of Congress’
directive to “facilitate the prompt
deployment throughout the United
States of a seamless, ubiquitous, and
reliable end-to-end infrastructure for
communications, including wireless
communications, to meet the Nation’s
public safety and other communications
needs.” In addition, the Commission
takes these actions to ensure consumers’
expectations regarding access to
enhanced 911 service are met, and to
strengthen Americans’ ability to access
public safety. It has balanced those goals
against the needs of entities offering
these services to be able to compete in
a competitive marketplace.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

11. We received no comments directly
in response to the IRFA in this
proceeding. The Commission, however,
considered the potential impact of its
rules on smaller wireless service
providers and in response to concerns
expressed by some commenters, we
adopted phase-in periods and decided
in the case of certain small wireless
handset manufacturers, such as
disposable phone manufacturers, and
smaller wireless service providers, such
as automated maritime
telecommunications service providers,
not to impose an obligation at this time.

The Commission believes that such
actions should ensure that smaller
entities operating in these areas are able
to do so with minimal regulatory
interference.

C. Description and Estimate of the
Number of Small Entities To Which the
Adopted Rules Will Apply

12. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the adopted rules, if adopted. The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “small business concern”
under section 3 of the Small Business
Act. Under the Small Business Act, a
“small business concern” is one that: (i)
Is independently owned and operated;
(ii) is not dominant in its field of
operation; and (iii) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”

13. We have included small
incumbent local exchange carriers in
this present RFS analysis. As noted
above, a “‘small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business, having 1,500 or fewer
employees), and ““is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent local
exchange carriers are not dominant in
their field of operation because any such
dominance is not “national” in scope.

14. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific small
business size standard for providers of
incumbent local exchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 1,337 incumbent
local exchange carriers reported that
they were engaged in the provision of
local exchange services. Of these 1,337
carriers, an estimated 1,032 have 1,500
or fewer employees and 305 have more
than 1,500 employees. Consequently,
we estimate that the majority of
providers of local exchange service are

small entities that may be affected by
the rules and policies adopted herein.

15. Competitive Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific small
business size standard for providers of
competitive local exchange services.
The closest applicable size standard
under the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 609 companies
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 609
companies, an estimated 458 have 1,500
or fewer employees and 151 have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of providers of competitive
local exchange service are small entities
that may be affected by the rules.

16. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a specific size standard
for competitive access providers
(CAPS). The closest applicable standard
under the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 609 CAPs or
competitive local exchange carriers and
35 other local exchange carriers
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 609
competitive access providers and
competitive local exchange carriers, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. Of the 35 other local
exchange carriers, an estimated 34 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that the majority of small
entity CAPS and the majority of other
local exchange carriers may be affected
by the rules.

17. Local Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 133 companies
reported that they were engaged in the
provision of local resale services. Of
these 133 companies, an estimated 127
have 1,500 or fewer employees and 6
have more than 1,500 employees.
Consequently, the Commission
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estimates that the majority of local
resellers may be affected by the rules.

18. Toll Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 625 companies
reported that they were engaged in the
provision of toll resale services. Of these
625 companies, an estimated 590 have
1,500 or fewer employees and 35 have
more than 1,500 employees.
Consequently, the Commission
estimates that a majority of toll resellers
may be affected by the rules.

19. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a specific size standard for
small entities specifically applicable to
providers of interexchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 261 carriers
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 carriers, an estimated 223
have 1,500 or fewer employees and 38
have more than 1,500 employees.
Consequently, we estimate that a
majority of interexchange carriers may
be affected by the rules.

20. Operator Service Providers.
Neither the Commission nor the SBA
has developed a specific size standard
for small entities specifically applicable
to operator service providers. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 23 companies
reported that they were engaged in the
provision of operator services. Of these
23 companies, an estimated 22 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that a majority of local
resellers may be affected by the rules.

21. Prepaid Calling Card Providers.
The SBA has developed a size standard
for small businesses within the category
of Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 37 companies
reported that they were engaged in the
provision of prepaid calling cards. Of

these 37 companies, an estimated 36
have 1,500 or fewer employees and one
has more than 1,500 employees.
Consequently, the Commission
estimates that a majority of prepaid
calling providers may be affected by the
rules.

22. Mobile Satellite Service Carriers.
Neither the Commission nor the U.S.
Small Business Administration has
developed a small business size
standard specifically for mobile satellite
service licensees. The appropriate size
standard is therefore the SBA standard
for Satellite Telecommunications,
which provides that such entities are
small if they have $12.5 million or less
in annual revenues. Currently, nearly a
dozen entities are authorized to provide
voice MSS in the United States. We
have ascertained from published data
that four of those companies are not
small entities according to the SBA’s
definition, but we do not have sufficient
information to determine which, if any,
of the others are small entities. We
anticipate issuing several licenses for 2
GHz mobile earth stations that would be
subject to the requirements we are
adopting here. We do not know how
many of those licenses will be held by
small entities, however, as we do not yet
know exactly how many 2 GHz mobile-
earth-station licenses will be issued or
who will receive them. The Commission
notes that small businesses are not
likely to have the financial ability to
become MSS system operators because
of high implementation costs, including
construction of satellite space stations
and rocket launch, associated with
satellite systems and services. Still, we
request comment on the number and
identity of small entities that would be
significantly impacted by the proposed
rule changes.

23. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a specific size standard for small entities
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. According to the FCC’s
Telephone Trends Report data, 92
carriers reported that they were engaged
in the provision of “Other Toll
Services.” Of these 92 carriers, an
estimated 82 have 1,500 or fewer
employees and ten have more than
1,500 employees. Consequently, the
Commission estimates that a majority of

“Other Toll Carriers” may be affected by
the rules.

24. Wireless Service Providers. The
SBA has developed a size standard for
small businesses within the two
separate categories of Cellular and Other
Wireless Telecommunications and
Paging. Under these standards, such a
business is small if it has 1,500 or fewer
employees. According to the FCC’s
Telephone Trends Report data, 1,387
companies reported that they were
engaged in the provision of wireless
service. Of these 1,387 companies, an
estimated 945 have 1,500 or fewer
employees and 442 have more than
1,500 employees. Consequently, we
estimate that a majority of wireless
service providers may be affected by the
rules.

D. Description of Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

25. The reporting, recordkeeping, or
other compliance requirements adopted
require that any and all of the affected
entities to which the Commission’s
adopted rules apply must comply with
the Commission’s rules adopted in the
Report and Order.

26. In paragraph 31 of the Report and
Order that addresses mobile satellite
systems (MSS), the Commission
requires that MSS providers provide
Emergency Call Center service to the
extent that they offer real-time, two way
switched voice service that is
interconnected to the public switched
network and utilize an in-network
switching facility which enables the
provider to reuse frequencies and/or
accomplish seamless hand-offs of
subscriber calls. The Commission
declines to mandate specific procedural
requirements for this call center service,
and instead, is requiring that the
Emergency Call Centers be capable of
determining the emergency caller’s
phone number and location. These Call
Centers are then required to transfer or
redirect the emergency call to an
appropriate public safety answering
point. At paragraph 37, the Commission
determines that although it intends to
eventually apply enhanced 911
requirements to MSS providers subject
to the foregoing call center
requirements, there is not a sufficient
basis in the record to require immediate
E911 compliance.

27. In the telematics section of the
Report and Order at paragraphs 64-90,
the Commission declines to require that
providers of standard telematics
services, I.e., those that do not offer a
commercial wireless voice service
(CMRS) that connects the telematics
user to end users other than the
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telematics call center, comply with the
Commission’s E911 requirements. For
those telematics providers that do offer
CMRS, however, the Commission
determines that they may have E911
obligations and will need to work with
the underlying wireless carriers, so that
regardless of the legal relationship
between the carrier and the telematics
provider the Commission’s E911
requirements can be met.

28. For resellers and pre-paid calling
providers, at paragraphs 91-100 of the
Report and Order, the Commission
decides that they have an independent
obligation to comply with the
Commission’s 911 rules to the extent
that the underlying licensee deploys the
technology for E911 service. In
paragraphs 101-104, the Commission
finds that it is unnecessary to impose
E911 obligations on manufacturers of
disposable phone and personal digital
assistants that contain a voice
component.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

29. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its adopted
approach, which may include the
following four alternatives (among
others): (i) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (ii) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (iii) the
use of performance, rather than design,
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small entities.

30. In the Report and Order, the
Commission adopted a phase-in period
for resellers of wireless service to
comply with its rules. This phase-in
period was set to allow time for the
wholesale price of wireless handsets
capable of transmitting the required
callback and location information to
decline based on economies of scale;
and to allow resellers sufficient time to
make any necessary changes to their
wireless handsets. This alternative will
assist all affected licensees, and may be
especially helpful to small entities that
require more time to comply with the
new rules. Additionally, instead of
imposing a E911 Phase II requirement
on resellers that considered its
embedded base of handsets, as it did to
licensees, the Commission only places a
forward-looking requirement on
resellers.

31. By tailoring its rules in this
manner, the Commission seeks to fulfill
its obligation of ensuring “‘a seamless,
ubiquitous, and reliable end-to-end
infrastructure for communications,
including wireless communications, to
meet the Nation’s public safety and
other communications needs.”

F. Report to Congress

32. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of the Order, including the
FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration.

III. Ordering Clauses

33. Pursuant to sections 1, 4(i), 7, 10,
201, 202, 208, 214, 222(d)(4)(A)-(C),
222(f), 222(g), 222(h)(1)(A), 222(h)(4)-
(5), 251(e)(3), 301, 303, 308, and 310 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 157,
160, 201, 202, 208, 214, 222(d)(4)(A)-
(C), 222(f), 222(g), 222(h)(1)(A),
222(h)(4)-(5), 251(e)(3), 301, 303, 308,
310, this Report and Order is hereby
adopted.

34. The rule changes set forth will
become effective April 12, 2004, with
the exception of new rule § 25.284
which will become effective February
11, 2005.

35. The Commission’s Office of
Consumer and Government Affairs,
Reference Information Center, shall
send a copy of the Report and Order,
including the Final Regulatory
Flexibility Analysis and the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects 47 CFR Parts 20 and 25
Communications common carriers,
satellite communications.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Final Rules

» For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 20
and 25 as follows:

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

= 1. The authority citation for part 20
continues to read as follows:

Authority: 47 U.S.C. 154, 160, 251-254,
303 and 332 unless otherwise noted.

= 2. Section 20.18 is amended by
revising paragraphs (a), (b) and (c), by
adding paragraphs (g)(1)(vi) and (m) to
read as follows:

§20.18 911 Service.

(a) Scope of section. The following
requirements are only applicable to
Broadband Personal Communications
Services (part 24, subpart E of this
chapter), Cellular Radio Telephone
Service (part 22, subpart H of this
chapter), and Geographic Area
Specialized Mobile Radio Services and
Incumbent Wide Area SMR Licensees in
the 800 MHz and 900 MHz bands
(included in part 90, subpart S of this
chapter) and those entities that offer
voice service to consumers by
purchasing airtime or capacity at
wholesale rates from these licensees,
collectively CMRS providers. In
addition, service providers in these
enumerated services are subject to the
following requirements solely to the
extent that they offer real-time, two way
switched voice service that is
interconnected with the public switched
network and utilize an in-network
switching facility which enables the
provider to reuse frequencies and
accomplish seamless hand-offs of
subscriber calls.

(b) Basic 911 Service. CMRS providers
subject to this section must transmit all
wireless 911 calls without respect to
their call validation process to a Public
Safety Answering Point, or, where no
Public Safety Answering Point has been
designated, to a designated statewide
default answering point or appropriate
local emergency authority pursuant to
§64.3001 of this chapter, provided that
“all wireless 911 calls” is defined as
“any call initiated by a wireless user
dialing 911 on a phone using a
compliant radio frequency protocol of
the serving carrier.”

(c) TTY Access to 911 Services. CMRS
providers subject to this section must be
capable of transmitting 911 calls from
individuals with speech or hearing
disabilities through means other than
mobile radio handsets, e.g., through the
use of Text Telephone Devices (TTY).

* * * * *

(g) *

(1) *

(vi) Licensees that meet the enhanced
911 compliance obligations through
GPS-enabled handsets and have
commercial agreements with resellers
will not be required to include the
resellers” handset counts in their

compliance percentages.
* * * * *

* %
L

(m) Reseller obligation. (1) Beginning
December 31, 2006, resellers have an
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obligation, independent of the
underlying licensee, to provide access to
basic and enhanced 911 service to the
extent that the underlying licensee of
the facilities the reseller uses to provide
access to the public switched network
complies with sections 20.18(d)—(g).

(2) Resellers have an independent
obligation to ensure that all handsets or
other devices offered to their customers
for voice communications and sold after
December 31, 2006 are capable of
transmitting enhanced 911 information
to the appropriate PSAP, in accordance
with the accuracy requirements of
section 20.18(i).

* * * * *

PART 25—SATELLITE
COMMUNICATIONS

» 3. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309 and 332, unless otherwise
noted.

= 4. Section 25.103 is amended by
adding paragraph (g) to read as follows:

§25.103 Definitions.

* * * * *

(g) Emergency call center (ECC). A
facility that subscribers of satellite
commercial mobile radio services call
when in need of emergency assistance
by dialing “911” on their mobile
satellite earth terminal.

m 5. Section 25.284 is added to read as
follows:

§25.284 Emergency Call Center Service.

Providers of mobile satellite service to
end-user customers (part 25, subparts
A-D) must provide Emergency Call
Center service to the extent that they
offer real-time, two way switched voice
service that is interconnected with the
public switched network and utilize an
in-network switching facility which
enables the provider to reuse
frequencies and/or accomplish seamless
hand-offs of subscriber calls. Emergency
Call Center personnel must determine
the emergency caller’s phone number
and location and then transfer or
otherwise redirect the call to an
appropriate public safety answering
point. Providers of mobile satellite
services that utilize earth terminals that
are not capable of use while in motion
are exempt from providing Emergency
Call Center service for such terminals.
[FR Doc. 04—2124 Filed 2—10-04; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 03-327; MM Docket No. 01-131, RM—
10148, MM Docket No. 01-133, 10143, RM—
10150]

Radio Broadcasting Services;
Benjamin and Mason, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of application
for review.

SUMMARY: This document denies an
Application for Review filed by Charles
Crawford directed to both the
Memorandum Opinion and Order in
MM Docket No. 01-131 and MM Docket
No. 01-133 concerning his respective
proposals for a Channel 257C2
allotment at Benjamin, Texas, and a
Channel 249C3 allotment at Mason,
Texas. See 68 FR 5854, February 5,
2003. With this action, the proceeding is
terminated.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 01-131, and MM
Docket No. 01-133 adopted December
18, 2003, and released January 8, 2004.
The full text of this decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center at Portals
II, CY—-A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—2898, or
via e-mail qualixint@aol.com.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—2896 Filed 2—10-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 04-1; MM Docket No. 98-112, RM—
9027, RM—-9268, RM-9384]

Radio Broadcasting Services;
Anniston and Asland, AL, and College
Park, Covington, Milledgeville, and
Social Circle, GA

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: This document denies a
Petition for Reconsideration and Motion
to Reopen the Record filed by Preston
Small directed to the Memorandum
Opinion and Order in this proceeding
which denied an earlier Petition for
Reconsideration and Request for
Protection filed by Preston Small. See
66 FR 14862, March 4, 2001. With this
action, the proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 98-112, adopted
January 8, 2004, and released January
22, 2004. The full text of this decision
is available for inspection and copying
during normal business hours in the
FCC Reference Information Center at
Portals II, CY-=-A257, 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Qualex International, Portals
1I, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—-2893, facsimile (202) 863—2898, or
via e-mail qualixint@aol.com.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—-2895 Filed 2—-10-04; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-03-17032]

Federal Motor Vehicle Safety
Standards; Fuel System Integrity

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule, correcting
amendment.

SUMMARY: This document contains a
correction to the final rule published on
December 1, 2003 (68 FR 67068), that
amended the rear and side impact test
procedures for the fuel system integrity.

DATES: The effective date of this final
rule is April 12, 2004. Petitions for
reconsideration must be submitted so
they are received by the agency March
29, 2004.

ADDRESSES: Petitions for reconsideration
must be identified by the Docket
Number in the title to this document
and submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh St., SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
technical and other non-legal issues,
you may call Dr. William J.J. Liu, Office
of Crashworthiness Standards
(Telephone: 202-366-2264) (Fax: 202—
366—4329).

For legal issues, you may call Mr.
Chris Calamita, Office of Chief Counsel
(Telephone: 202-366—-2992) (Fax: 202—
366-3820).

You may send mail to both of these
officials at the National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

Background

The standard and regulation that are
subject to this correction are Federal
Motor Vehicle Safety Standard (FMVSS)
No. 301, Fuel system integrity, and 49
CFR part 586, Fuel System Integrity
Upgrade Phase-In. In December 2003,
we published a final rule upgrading the
rear impact test in FMVSS No. 301. To
increase the stringency of the standard
in order to save more lives and prevent
more injuries, the final rule replaces the
current full rear impact test procedure
performed at 48 km/h (30 mph) with an
offset rear impact test procedure
specifying that only a portion of the
width of the rear of the test vehicle be
impacted at 80 km/h (50 mph). Under

the new rear impact procedure, a
lighter, deformable barrier is used. The
final rule also replaces the standard’s
lateral (side) impact test procedure with
the procedure specified in the agency’s
side impact protection standard at an
impact speed range of 53 * 1 km/h.

The rear impact test requirements of
the final rule are being phased-in over
a period of three years beginning
September 1, 2006. During the phase-in,
increasing percentages of motor vehicles
will be required to meet the upgraded
rear impact test.

Finally, the final rule revises part 586
to establish Fuel System Integrity
Upgrade Phase-In Reporting
Requirements.

Need for Correction

As published, the December 2003
final rule contained an error that needs
correction. The final rule requires
manufacturers of vehicles produced by
more than one manufacturer to report to
the agency the name of the
manufacturer to which a vehicle will be
attributed for purposes of the phase-in
reporting. However, FMVSS No. 301, as
amended by the final rule, references 49
CFR part 590 [Reserved], instead of part
586.

This correction amends S8.3.2 of
FMVSS No. 301 to reference part 586.

Correction of Publication
List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements.

In consideration of the foregoing,
NHTSA is amending 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

» 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

» 2.In Section 571.301, paragraph S8.3.2
is revised to read as follows:

§571.301 Standard No. 301; Fuel system
integrity.
* * * * *

S8.3.2 A vehicle produced by more
than one manufacturer must be
attributed to any one of the vehicle’s
manufacturers specified by an express
written contract, reported to the
National Highway Traffic Safety
Administration under 49 CFR part 586,
between the manufacturer so specified
and the manufacturer to which the

vehicle would otherwise be attributed
under S8.3.1.

* * * * *

Issued on: February 5, 2004.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 04—2995 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 950605147-5209-0; I.D.
052395C]

RIN 0648—-AH33

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Authorization for Commercial
Fisheries; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule, correcting
amendment.

SUMMARY: NMFS issued a final rule to
implement a new management regime
for the unintentional taking of marine
mammals incidental to commercial
fishing operations, which was published
in the Federal Register on August 30,
1995. The purpose of this document is
to correct an unintended error in the
definition of “‘negligible impact,” which
provides a reference to a section number
of the regulations that has been
changed.

DATES: Effective February 11, 2004.
FOR FURTHER INFORMATION CONTACT:
Patricia Lawson, NMFS, Office of
Protected Resources, (301) 713—-2322.
SUPPLEMENTARY INFORMATION:

Background

The regulations that are the subject of
this correction pertain to section 118 of
the Marine Mammal Protection Act of
1972, as amended, which provides for
exceptions for the taking of marine
mammals incidental to certain
commercial fishing operations from the
Act’s general moratorium on the taking
of marine mammals.

Correction

This document corrects an
unintended error. The definition of
“negligible impact” in 50 CFR 229.2
simply refers to the definition of the
same term in 50 CFR 228.3. The
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definition in 50 CFR 228.3 has been
moved to 50 CFR 216.103. However, the
definition in 50 CFR 229.2 still refers to
50 CFR 228.3. Therefore, in 50 CFR
229.2, the definition for “‘negligible
impact” refers to § 228.3; the correct
reference is §216.103.

Classification

The Assistant Administrator finds
that good cause exists to waive the
requirement to provide prior notice and
the opportunity for comment, pursuant
to authority set forth at 5 U.S.C.
553(b)(B), as such procedures would be
unnecessary. Prior notice and
opportunity for comment are
unnecessary because this amendment
corrects an error in a reference to a
section number in the regulations and
will have a de minimus effect, if any, on
the regulated community. This
correction does not increase the scope of
the regulated community. This

correction does not increase the scope of = For the reasons set out in the preamble,

the regulated community nor add new
requirements. In addition, because this
rule corrects a provision and makes
non-substantive or de minimus changes
to the regulations, the Assistant
Administrator finds good cause under 5
U.S.C. 553(d) not to delay the effective
date of this final rule for 30 days.

Because a general notice of proposed
rulemaking is not required under 5
U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Dated: February 4, 2003.
William T. Hogarth,
Assistant Administrator, National Marine
Fisheries Service.

List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

50 CFR part 229 is amended as follows:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

» 1. The authority citation for part 229
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

= 2.In §229.2, the definition of
“Negligible impact” is revised to read as
follows:

§229.2 Definitions.

* * * * *

Negligible impact has the same
meaning as in § 216.103 of this chapter.
* * * * *

[FR Doc. 04—2981 Filed 2—10-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-CE-64-AD]
RIN 2120-AA64

Airworthiness Directives; Alexander
Schleicher GmbH & Co.
Segelflugzeugbau Model ASH 25M
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Alexander Schleicher GmbH & Co.
Segelflugzeugbau (Alexander
Schleicher) Model ASH 25M sailplanes
equipped with fuel injected engine
TIAE50R-AA. This proposed AD would
require you to inspect the fuel line for
correct fittings, and, if any incorrect
fitting is found, replace the fuel line.
This proposed AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
We are issuing this proposed AD to
detect and correct any fuel lines with
improper fittings, which could result in
fuel leakage and a possible fire hazard.
DATES: We must receive any comments

on this proposed AD by March 22, 2004.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

* By mail: FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 2003—CE—
64—AD, 901 Locust, Room 506, Kansas
City, Missouri 64106.

*" By fax: (816) 329-3771.

* By e-mail: 9-ACE-7-Docket@faa.gov.

Comments sent electronically must
contain ‘“Docket No. 2003—CE-64—AD”
in the subject line. If you send
comments electronically as attached
electronic files, the files must be
formatted in Microsoft Word 97 for
Windows or ASCII.

You may get the service information
identified in this proposed AD from
Alexander Schleicher GmbH & Co.
Segelflugzeugbau, D-36163
Poppenhausen, Federal Republic of
Germany; telephone: (011-49) 6658 89—
0; facsimile: (011-49) 6658 89—40.

You may view the AD docket at FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2003—CE-64—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. Office
hours are 8 a.m. to 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include “AD Docket
No. 2003—CE-64—AD" in the subject
line of your comments. If you want us
to acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it. We will date-
stamp your postcard and mail it back to
you.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Discussion

What events have caused this
proposed AD? The Luftfahrt-Bundesamt
(LBA), which is the airworthiness
authority for Germany, recently notified
FAA that an unsafe condition may exist
on Alexander Schleicher sailplanes. The
LBA reports that an incorrect fitting at
one end of a fuel line was installed

during production of the Model ASH
25M sailplane equipped with fuel
injected engine IAE50R-AA. The
incorrect fitting includes a combination
of sealing cones. After maintenance, the
incorrect combination of sealing cones
inside the fittings might cause a fuel
leak.

What are the consequences if the
condition is not corrected? Any fuel line
with improper fittings could result in
fuel leakage and a possible fire hazard.

Is there service information that
applies to this subject? Alexander
Schleicher has issued ASH 25 Mi
Technical Note No. 22, dated February
21, 2003.

What are the provisions of this service
information? The service bulletin
includes procedures for:

—Inspecting the fuel line for correct
fittings; and

—If any incorrect fitting is found,
replacing the fuel line.

What action did the LBA take? The
LBA classified this service bulletin as
mandatory and issued German AD
Number 2003-129, dated March 21,
2003, to ensure the continued
airworthiness of these sailplanes in
Germany.

Did the LBA inform the United States
under the bilateral airworthiness
agreement? These Alexander Schleicher
Model ASH 25M sailplanes are
manufactured in Germany and are type-
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement.

Under this bilateral airworthiness
agreement, the LBA has kept us
informed of the situation described
above.

FAA’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
examined the LBA’s findings, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
previously is likely to exist or develop
on other Alexander Schleicher Model
ASH 25M sailplanes of the same type
design that are registered in the United
States, we are proposing AD action to
detect and correct any fuel lines with
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improper fittings, which could result in
fuel leakage and a possible fire hazard.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14

CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many sailplanes would this
proposed AD impact? We estimate that
this proposed AD affects 2 sailplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected sailplanes? We estimate the
following costs to accomplish this
proposed inspection:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
sailplane

1 workhour at $65 per hour = $65

Not Applicable. ..........cccceieene

$65 $130

We estimate the following costs to
accomplish any necessary replacement
that would be required based on the

results of this proposed inspection. We
have no way of determining the number

of sailplanes that may need this
replacement:

Total cost per sail-
Labor cost Parts cost plane
1 workhour at $65 Per NOUE = $65 ......c.eiriiiiiriiiieiiie ettt n e sae e sne e $160 $65 + $160 = $225

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD and
placed it in the AD Docket. You may get

a copy of this summary by sending a
request to us at the address listed under
ADDRESSES. Include “AD Docket No.
2003-CE-64—-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Alexander Schleicher GMBH & Co.

Segelflugzeugbau: Docket No. 2003—-CE—
64—AD.

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
March 22, 2004.

What Other ADs Are Affected by This
Action?

(b) None.

What Sailplanes Are Affected by This AD?

(c) This AD affects all Model ASH 25M
sailplanes, all serial numbers, that are:

(1) Certificated in any category; and

(2) Equipped with fuel injected engine
TAE50R-AA.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified in this AD
are intended to detect and correct fuel lines
with improper fittings, which could result in
fuel leakage and a possible fire hazard.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect the fuel line between the injection
valve and pressure regulator for the correct
color of connecting fittings (The connecting
fitting at the injection valve must be blue and
the connecting fitting at the pressure regu-
lator must be black.).

Within the next 50 hours time-in-service (TIS)
after the effective date of this AD, unless al-
ready done.

Follow Alexander Schleicher GmbH & Co.
Segelflugzeugbau ASH 25 Mi Technical
Note No. 22, dated February 21, 2003.
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Actions

Compliance

Procedures

(2) If you find any fuel line with blue connecting
fittings at both ends, then replace the fuel
line with a fuel line with a blue connecting fit-
ting at the injection valve and a black con-
necting fitting at the pressure regulator.

(3) Do not install any fuel line that uses blue
connecting fittings at both ends.

Before further flight after the inspection re-
quired by paragraph (e)(1) of this AD.

As of the effective date of this AD

Follow Alexander Schleicher GmbH & Co.
Segelflugzeugbau ASH 25 Mi Technical
Note No. 22, dated February 21, 2003.

Not Applicable.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Greg Davison, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4130; facsimile:
(816) 329-4090.

May I Get Copies of the Documents
Referenced in This AD?

(g) You may get copies of the documents
referenced in this AD from Alexander
Schleicher GmbH & Co. Segelflugzeugbau, D—
36163 Poppenhausen, Federal Republic of
Germany; telephone: (011-49) 6658 89-0;
facsimile: (011-49) 6658 89—40. You may
view these documents at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Is There Other Information That Relates to
This Subject?

(h) German AD Number 2003-129, dated
March 21, 2003, also addresses the subject of
this AD.

Issued in Kansas City, Missouri, on
February 4, 2004.
Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04—2954 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-186—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200, —300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of three existing
airworthiness directives (AD),
applicable to certain Boeing Model 767—
200, —300, and —300F series airplanes.
One AD currently requires modification
of the nacelle strut and wing structure
for certain Boeing Model 767-200, —300,
and —300F series airplanes powered by
Pratt & Whitney engines. The second
AD currently requires a similar
modification for certain Boeing Model
767—-200, =300, and —300F series
airplanes powered by General Electric
engines. The third AD currently requires
repetitive inspections for cracking of the
outboard pitch load fittings of the wing
front spar, and corrective action if
necessary, for certain Boeing Model
767-200 series airplanes. The third AD
also provides a terminating action for
the repetitive inspections, which is
optional for uncracked pitch load
fittings. This proposed AD would
require, for airplanes subject to the first
and second existing ADs on which
certain modifications have been
accomplished previously, reworking the
aft pitch load fitting, and installing a
new diagonal brace fuse pin. This
proposed AD also would require, for
airplanes subject to the third existing
AD, replacing the outboard pitch load
fitting of the wing front spar with a new,
improved fitting, which would
terminate certain currently required
repetitive inspections. The actions
specified by the proposed AD are
intended to prevent fatigue cracking in
primary strut structure, which could
result in separation of the strut and
engine from the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
March 29, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM-
186—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,

Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-186—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6441; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.
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Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-186—AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-186—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On January 17, 2001, the FAA issued
AD 2001-02—-07, amendment 39-12091
(66 FR 8085, January 29, 2001),
applicable to certain Boeing Model 767—
200, —300, and —300F series airplanes
powered by Pratt & Whitney engines.
On March 22, 2001, we issued AD
2001-06-12, amendment 39—12159 (66
FR 17492, April 2, 2001), applicable to
certain Boeing Model 767-200, —300,
and —300F series airplanes powered by
General Electric engines. Those ADs
require modification of the nacelle strut
and wing structure. Those actions were
prompted by the airplane
manufacturer’s structural reassessment
of the damage tolerance capabilities of
Boeing Model 767 series airplanes,
which indicated that the actual
operational loads on the nacelle strut
and wing structure are higher than the
analytical loads used during the initial
design. Service history and analysis
subsequent to this reassessment
revealed numerous reports of fatigue
cracking of the primary structure that
occurred prior to the airplane’s reaching
its design service objective of 20 years
or 50,000 total flight cycles. The
requirements of those ADs are intended
to prevent fatigue cracking in primary
strut structure and consequent reduced
structural integrity of the strut.

Later, on April 18, 2001, we issued
AD 2001-08-23, amendment 39-12200
(66 FR 21069, April 27, 2001),
applicable to certain Boeing Model 767—
200 series airplanes. That AD requires

repetitive inspections for cracking of the
outboard pitch load fittings of the wing
front spar, and corrective action if
necessary. That AD also provides a
terminating action for the repetitive
inspections, which is optional for
uncracked pitch load fittings. That
action was prompted by reports that
fatigue cracking of the outboard pitch
load fittings on the wing front spar had
been found on certain Boeing Model
767-200 series airplanes. The
requirements of that AD are intended to
find and fix cracking of the outboard
pitch load fittings of the wing front spar,
which could lead to loss of the upper
link load path and result in separation
of the strut and engine from the
airplane.

Actions Since Issuance of Previous
Rules

AD 2001-02-07 cites Boeing Service
Bulletin 767-54—0080, dated October 7,
1999; and AD 2001-06—12 cites Boeing
Service Bulletin 767-54—-0081, dated
July 29, 1999; as the appropriate sources
of service information for the primary
actions required by those ADs. Since the
issuance of those ADs, we have received
reports that certain parts kits supplied
by the airplane manufacturer for the
modifications specified in those service
bulletins contained bushings for the aft
pitch load fitting that were too large in
the inner diameter. This discrepancy
could cause an excessive gap between
the diagonal brace fuse pin and the aft
pitch load fitting, which could reduce
the life of the fuse pin. Failure of the
fuse pin, if not corrected, would result
in increased loads in the other wing-to-
strut joints, which could result in
separation of the strut and engine from
the airplane.

With regard to AD 2001-08-23, the
preamble to that AD explains that we
consider the requirements in that AD
“interim action” and that we’re
considering further rulemaking to
require replacing the outboard pitch
load fitting of the wing front spar with
a new, improved fitting. (AD 2001-08—
23 provides for that replacement as an
optional terminating action for
uncracked pitch load fittings, or as a
required terminating action for cracked
pitch load fittings.) We now have
determined that further rulemaking is
indeed necessary, and this proposed AD
follows from that determination.

Explanation of Relevant Service
Information

We have reviewed and approved
Boeing Service Bulletin 767-54—0080,
Revision 1, dated May 9, 2002; and 767—
54—0081, Revision 1, dated February 7,
2002. Those service bulletins describe

procedures similar to those in the
original issue of the service bulletins,
which are referenced in ADs 2001-02—
07 and 2001-06—-12. However, for both
service bulletins, Revision 1 describes
additional work that is necessary for
airplanes in certain groups. For
airplanes in Groups 4 through 10 in
Boeing Service Bulletin 767-54—0080,
Revision 1; and in Groups 3 through 12
in Boeing Service Bulletin 767-54—
0081, Revision 1; on which the actions
in the original issue of the service
bulletin were accomplished; the
additional work includes installing new
markers on the diagonal brace of the
left-hand and right-hand struts,
reworking the aft load pitch fitting, and
installing a new diagonal brace fuse pin.
For airplanes in Group 1 of those service
bulletins, the additional work includes
replacing the outboard pitch load fitting
of the wing front spar in accordance
with Boeing Service Bulletin 767—
57A0070 (described below).

We have reviewed and approved
Boeing Service Bulletin 767-57A0070,
Revision 3, dated November 8, 2001,
which is effective for certain Model
767—-200 series airplanes. (AD 2001-08—
23 refers to Revision 1 of that service
bulletin, dated November 16, 2000, as
the appropriate source of service
information for the actions required by
that AD.) Among other actions, Revision
3 of the service bulletin describes
procedures for replacing the outboard
pitch load fitting of the wing front spar,
on the left- and right-hand sides of the
airplane, with a new, improved fitting.
Procedures for this replacement include
doing a high frequency eddy current
(HFEC) inspection for damaged fastener
holes, oversizing the fastener holes and
repeating the HFEC inspections if
necessary, installing an improved
outboard pitch load fitting, and
machining the outboard pitch load
fitting. Boeing Service Bulletin 767—
57A0070, Revision 3, refers to Boeing
Service Bulletin 767-57—0053 as an
appropriate source of service
information for additional necessary
actions. (Paragraph (b) of AD 2001-02—
07 requires, among other actions,
accomplishment of the actions specified
in Boeing Service Bulletin 767-57—
0053, Revision 2, dated September 23,
1999.)

We have also reviewed and approved
Boeing Service Bulletin 767-29-0057,
Revision 1, dated August 14, 2003.
(Paragraph (b) of AD 2001-02—-07 and
paragraph (b) of AD 2001-06—12 refer to
the original issue of that service
bulletin, dated December 16, 1993; as an
acceptable source of service information
for certain actions required to be
accomplished prior to or concurrently
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with the modification of the nacelle
strut and wing structure required by
paragraph (a) of those ADs.) Revision 1
of the service bulletin describes
procedures for changing wire bundle
routing and improving wire bundle
support to ensure that there is sufficient
separation between wire bundles and
hydraulic tubes in the aft fairing area of
the strut. These procedures are
essentially the same as those described
in the original issue of the service
bulletin. Thus, we have revised
paragraph (b) (under the heading
“Requirements of AD 2001-02-07"") and
paragraph (e) (under the heading
“Requirements of AD 2001-06-12"") in
this proposed AD to refer to Boeing
Service Bulletin 767—29-0057, Revision
1, as an acceptable source of service
information for the applicable actions
required by those paragraphs.

We have also reviewed and approved
Boeing Service Bulletin 767-54A0094,
Revision 2, dated February 7, 2002.
(Paragraph (b) of AD 2001-02—07 and
paragraph (b) of AD 2001-06—12 refer to
Revision 1 of that service bulletin, dated
September 16, 1999; as an acceptable
source of service information for certain
actions required to be accomplished
prior to or concurrently with the
modification of the nacelle strut and
wing structure required by paragraph (a)
of those ADs.) Revision 2 of the service
bulletin describes procedures for a
detailed visual inspection for cracking
of the forward and aft lugs of the
diagonal brace, and follow-on actions.
There are no substantial differences
between the procedures in Revisions 1
and 2 of the service bulletin. Thus, we
have revised paragraph (b) (under the
heading “Requirements of AD 2001-02—
07”) and paragraph (e) (under the
heading “Requirements of AD 2001-06—
12”) in this proposed AD to refer to
Boeing Service Bulletin 767-54A0094,
Revision 2, as an acceptable source of
service information for the applicable
actions required by that paragraph.

Accomplishment of the actions
specified in Boeing Service Bulletins
767-54—0080, Revision 1, and 767—
57A0070, Revision 3, along with the
other service bulletins specified in AD
2001-02-07, is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede ADs 2001-02—07 and 2001—
06-12 to continue to require
modification of the nacelle strut and
wing structure. For certain airplanes on

which certain modifications have been
accomplished previously, the proposed
AD would require reworking the aft load
pitch fitting, and installing a new
diagonal brace fuse pin. The proposed
AD also would supersede AD 2001-08—
23 to continue to require repetitive
inspections for cracking of the outboard
pitch load fittings of the wing front spar,
and corrective action if necessary. For
certain airplanes, the proposed AD
would require replacing the outboard
pitch load fitting of the wing front spar
with a new, improved fitting on the left-
and right-hand sides of the airplane,
which would terminate the repetitive
inspections required by AD 2001-08—
23. Except as discussed below under the
heading “Differences Between Proposed
AD and Service Bulletins,” the actions
would be required to be accomplished
in accordance with the service bulletins
described previously in this proposed
AD, as well as other service bulletins
that were referenced in ADs 2001-02—-07
and 2001-06—12.

Differences Between Proposed AD and
Service Bulletins

Although the Accomplishment
Instructions of Revision 1 of Boeing
Service Bulletins 767-54—0080 and
767-54—0081 specify installing new
markers on the diagonal brace of the
left-hand and right-hand struts, the
proposed AD would not require such
installation. We find that not installing
such markers will not affect safety of
flight for the affected airplane fleet.

Paragraphs (k) and (1) of this proposed
AD specify an inspection to determine
the part number of the aft pitch load
fitting. While Revision 1 of Boeing
Service Bulletins 767-54—0080 and
767-54—0081 state that rework of the aft
pitch load fitting is not necessary if an
aft pitch load fitting was reworked
previously, those service bulletins do
not provide for determining the part
number of the aft pitch load fitting. We
find that an inspection is the best
method for operators to use to
determine the part number of the aft
load pitch fitting.

Explanation of Changes to Existing
Requirements

For clarification, we have revised all
references to ‘“Boeing Model 767 series
airplanes” from ADs 2001-02-07 and
2001-06-12 to refer more specifically to
Boeing Model 767-200, —300, and
—300F series airplanes. Boeing Model
767—400ER series airplanes are not
subject to these ADs.

For clarity, we have revised paragraph
(b) of this proposed AD, under the
heading “Requirements of AD 2001-02—
07,” to remove a reference to page 8 of

Boeing Service Bulletin 767-54—0080.
Similarly, we have revised paragraphs
(d)(1) and (e) of this proposed AD,
under the heading ‘“Requirements of AD
2001-06-12,” to remove references to
pages 8 and 54 of Boeing Service
Bulletin 767-54—0081.

Paragraph (b) of AD 2001-02—-07
states that accomplishment of that
paragraph constitutes terminating action
for AD 99-07-06, amendment 39-11091
(64 FR 14578, March 26, 1999). AD 99—
07-06 has been superseded by AD
2000—07-05, amendment 39-11659 (65
FR 18883, April 10, 2000). Therefore,
we have revised paragraph (b) of this
proposed AD to refer to AD 2000-07-05
instead of AD 99-07-06.

Similarly, we have revised paragraph
(b) of this proposed AD to note that
accomplishment of that paragraph
constitutes terminating action for AD
2000-12-17, amendment 39-11795 (65
FR 37843, June 19, 2000). AD 2000-12—
17 requires accomplishment of the
actions specified in Boeing Service
Bulletin 767-57—-0053, Revision 2, and
paragraph (g) of that AD states that
modification of the nacelle strut and
wing structure in accordance with
Boeing Service Bulletin 767-54—0080
constitutes terminating action for the
actions required by AD 2000-12-17. A
reference to AD 2000-12—-17 would have
been appropriate in AD 2001-02—07 but
was inadvertently omitted.

Also, we have revised the cost impact
estimate in this proposed AD for the
actions specified in Boeing Service
Bulletin 767-54—0080 and 767—54—
0081. These changes are due in part to
increases in the work hour estimates in
that service bulletin. For the actions in
Boeing Service Bulletin 767-54—0080,
the revision of the cost impact estimate
is due to our determination that, in this
case, it is appropriate to include time for
gaining access and closing up in the cost
impact estimate. While cost impact
figures in AD actions typically do not
include incidental costs such as the
time required to gain access and close
up, we find that certain actions
associated with gaining access to
perform the actions that would be
required by this proposed AD (e.g.,
removing engines, draining fuel) would
not ordinarily be accomplished if this
proposed AD were not adopted. (AD
2001-06-12 already includes time for
gaining access and closing up in the cost
impact estimate for the actions
associated with Boeing Service Bulletin
767—54—-0081.)

Cost Impact

There are approximately 619
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
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255 airplanes of U.S. registry would be
affected by this proposed AD.

The following table shows the
estimated costs associated with the
actions currently required by ADs 2001—

02—07, 2001-06-12, and 2001-08-23, at
an average labor rate of $65 per work
hour:

ESTIMATED COST IMPACT—ACTIONS CURRENTLY REQUIRED

Number of
Actions in Boeing Service Bulletin— ?ggeigté?eg';: Work hours Parts cost gﬁ;}a'?g Fleet cost
planes
767-54-0080 86 | 11,423-1,519 $92,495-98,735 | $7,954,570-8,491,210
767-54-0081 169 11,474 95,810 16,191,890
767-54-0069 249 106 6,890 1,715,610
767-54-0083 228 1 65 14,820
767-54-0088 255 2 130 33,150
T67-54A0094 ......ocooveiiiiiiee 117 20 1,300 152,100
767-57-0053 255 5 325 82,875
767-29-0057 200 16 1,040 208,000
T67-57A0070 ....ccooviniiriiiiiiieiece s 67 4 2260 217,420

1ncluding time for gaining access and closing up.

2Per inspection cycle.

For affected airplanes, the new
inspection to determine the part number
of the aft load pitch fittings that is
proposed in this AD action would take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of this proposed
requirement is estimated to be $65 per
airplane.

For affected airplanes, the new
replacement of the outboard pitch load
fittings that is proposed in this AD
action would take approximately 14
work hours per airplane to accomplish,
at an average labor rate of $65 per work
hour. Required parts would cost
approximately $14,438 per airplane.
Based on these figures, the cost impact
of this proposed requirement is
estimated to be $15,348 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions; however,
as explained previously, time to gain
access and close up has been included
for certain actions in this proposed AD.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendments 39-12091 (66 FR

8085, January 29, 2001), 39-12159 (66
FR 17492, April 2, 2001), and 39-12200
(66 FR 21069, April 27, 2001); and by
adding a new airworthiness directive
(AD), to read as follows:

Boeing: Docket 2002-NM-186—AD.
Supersedes AD 2001-02—-07, amendment
39-12091; AD 2001-06—-12, amendment
39-12159; and AD 2001-08-23,
amendment 39-12200.

Applicability: Model 767-200, —300, and
—300F series airplanes; certificated in any
category; line numbers (L/Ns) 1 through 663
inclusive; powered by Pratt & Whitney or
General Electric engines.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in primary
strut structure, which could result in
separation of the strut and engine from the
airplane, accomplish the following:

Requirements of AD 2001-02-07

Modifications

(a) For Model 767—-200, —300, and —300F
series airplanes powered by Pratt & Whitney
engines, L/Ns 1 through 663 inclusive: When
the airplane has reached the flight cycle
threshold as defined by the flight cycle
threshold formula described in Figure 1 of
Boeing Service Bulletin 767-54—0080, dated
October 7, 1999, or Revision 1, dated May 9,
2002; or within 20 years since the date of
manufacture; whichever occurs first; modify
the nacelle strut and wing structure on both
the left-hand and right-hand sides of the
airplane, in accordance with the service
bulletin. Use of the flight cycle threshold
formula described in Figure 1 of the service
bulletin is an acceptable alternative to the 20-
year threshold, provided the corrosion
prevention and control program inspections,
as described in paragraphs 1 and 2 of Figure
1, have been met. As of the effective date of
this AD, only Revision 1 of the service
bulletin may be used.

(b) For Model 767-200, =300, and —300F
series airplanes powered by Pratt & Whitney
engines, L/Ns 1 through 663 inclusive: Prior
to or concurrently with the accomplishment
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of the modification of the nacelle strut and
wing structure required by paragraph (a) of
this AD; as specified in paragraph 1.D., Table
2, of Boeing Service Bulletin 767-54-0080,
dated October 7, 1999, or Revision 1, dated
May 9, 2002; accomplish the actions
specified in Boeing Service Bulletins 767—
54-0069, Revision 1, dated January 29, 1998,
or Revision 2, dated August 31, 2000; 767—
54-0083, dated September 17, 1998; 767—-54—
0088, Revision 1, dated July 29, 1999; 767—
54A0094, Revision 1, dated September 16,
1999, or Revision 2, dated February 7, 2002;
767-57—-0053, Revision 2, dated September
23, 1999; and 767-29-0057, dated December
16, 1993, including Notice of Status Change
NSC 1, dated November 23, 1994, or Revision
1, dated August 14, 2003; as applicable; in
accordance with those service bulletins.
Accomplishment of this paragraph
constitutes terminating action for the
repetitive inspections required by AD 94-11—
02, amendment 39-8918; AD 2000-07-05,
amendment 39-11659; and AD 2000-12-17,
amendment 39-11795.

Note 1: Paragraph (b) of this AD specifies
prior or concurrent accomplishment of
Boeing Service Bulletin 767-57-0053,
Revision 2, dated September 23, 1999;
however, Table 2 of Boeing Service Bulletin
767-54—0080, dated October 7, 1999,
specifies prior or concurrent accomplishment
of the original issue of the service bulletin.
Therefore, accomplishment of the applicable
actions specified in Boeing Service Bulletin
767-57-0053, dated June 27, 1996, or
Revision 1, dated October 31, 1996, prior to
the effective date of this AD, is considered
acceptable for compliance with the actions in
Boeing Service Bulletin 767-57-0053
required by paragraph (b) of this AD.

Repair

(c) For Model 767—-200, —300, and —300F
series airplanes powered by Pratt & Whitney
engines, L/Ns 1 through 663 inclusive: If any
damage (corrosion or cracking) to the
airplane structure is found during the
accomplishment of the modification required
by paragraph (a) of this AD; and the service
bulletin specifies to contact Boeing for
appropriate action: Prior to further flight,
repair in accordance with a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or in accordance with
data meeting the type certification basis of
the airplane approved by a Boeing Company
Designated Engineering Representative (DER)
who has been authorized by the FAA to make
such findings. For a repair method to be
approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.

Requirements of AD 2001-06-12

Modification

(d) For Model 767—-200, —300, and —300F
series airplanes powered by General Electric
engines, L/Ns 1 through 663 inclusive:
Modify the nacelle strut and wing structure
on both the left-hand and right-hand sides of
the airplane, in accordance with Boeing
Service Bulletin 767-54—0081, dated July 29,
1999; or Revision 1, dated February 7, 2002;

at the later of the times specified in
paragraphs (d)(1) and (d)(2) of this AD. After
the effective date of this AD, only Revision

1 may be used.

(1) Prior to the accumulation of 37,500
total flight cycles, or within 20 years since
date of manufacture, whichever occurs first.
Use of the optional threshold formula
described in Figure 1 of the service bulletin
is an acceptable alternative to the 20-year
threshold provided that the conditions
specified in Figure 1 of the service bulletin
are met. For the optional threshold formula
in Figure 1 to be used, actions in the service
bulletins listed in Item 2 of Figure 1 must be
accomplished no later than 20 years since the
airplane’s date of manufacture.

(2) Within 3,000 flight cycles after May 7,
2001 (the effective date of AD 2001-06—12).

(e) For Model 767—-200, —300, and —300F
series airplanes powered by General Electric
engines, L/Ns 1 through 663 inclusive: Prior
to or concurrently with the accomplishment
of the modification of the nacelle strut and
wing structure required by paragraph (d) of
this AD; as specified in paragraph 1.D., Table
2, “Prior or Concurrent Service Bulletins,” of
Boeing Service Bulletin 767-54—0081, dated
July 29, 1999; or Revision 1, dated February
7, 2002; accomplish the actions specified in
Boeing Service Bulletin 767-29-0057, dated
December 16, 1993, or Revision 1, dated
August 14, 2003; Boeing Service Bulletin
767-54—0069, Revision 1, dated January 29,
1998, or Revision 2, dated August 31, 2000;
Boeing Service Bulletin 767-54—0083, dated
September 17, 1998; Boeing Service Bulletin
767—-54—0088, Revision 1, dated July 29,
1999; Boeing Service Bulletin 767-54A0094,
Revision 1, dated September 16, 1999, or
Revision 2, dated February 7, 2002; and
Boeing Service Bulletin 767-57-0053,
Revision 2, dated September 23, 1999; as
applicable, in accordance with those service
bulletins.

Note 2: AD 2000-12-17, amendment 39—
11795, requires accomplishment of Boeing
Service Bulletin 767-57—0053, Revision 2,
dated September 23, 1999. However,
inspections and rework accomplished in
accordance with Boeing Service Bulletin
767-57—-0053, Revision 1, dated October 31,
1996, are acceptable for compliance with the
applicable actions required by paragraph (e)
of this AD.

Note 3: AD 2000-07-05, amendment 39—
11659, requires accomplishment of Boeing
Service Bulletin 767-54A0094, dated May
22, 1998. Inspections and rework
accomplished in accordance with Boeing
Service Bulletin 767-54A0094, dated May
22,1998, are acceptable for compliance with
the applicable actions required by paragraph
(e) of this AD.

Note 4: AD 2001-02—-07, amendment 39—
12091, requires accomplishment of Boeing
Service Bulletin 767-54—0069, Revision 1,
dated January 29, 1998, or Revision 2, dated
August 31, 2000. Inspections and rework
accomplished in accordance with those
service bulletins are acceptable for
compliance with the applicable actions
required by paragraph (e) of this AD.

Repairs

(f) For Model 767-200, —300, and —300F
series airplanes powered by General Electric
engines, L/Ns 1 through 663 inclusive: If any
damage to the airplane structure is found
during the accomplishment of the
modification required by paragraph (d) of
this AD, and the service bulletin specifies to
contact Boeing for appropriate action, prior
to further flight, repair in accordance with a
method approved by the Manager, Seattle
ACO, or a Boeing Company DER who has
been authorized by the FAA to make such
findings. For a repair method to be approved
by the Manager, Seattle ACO, as required by
this paragraph, the Manager’s approval letter
must specifically reference this AD.

Requirements OF AD 2001-08-23

Initial and Repetitive Inspections

(g) For Model 767-200 series airplanes, as
listed in Boeing Service Bulletin 767—
57A0070, Revision 1, dated November 16,
2000: Within 30 days after May 14, 2001 (the
effective date of AD 2001-08—-23, amendment
39-12200), perform a high frequency eddy
current (HFEC) inspection for cracking of the
outboard pitch load fitting of the wing front
spar, on the left-hand and right-hand sides of
the airplane, according to Boeing Service
Bulletin 767-57A0070, Revision 1, dated
November 16, 2000; Revision 2, dated August
2, 2001; or Revision 3, dated November 8,
2001. If no cracking is found, repeat the
inspection at intervals not to exceed 3,000
flight cycles or 18 months, whichever occurs
first, until paragraph (i) or (m) of this AD is
done.

Note 5: Inspections done prior to the
effective date of this AD, in accordance with
Boeing Service Bulletin 767-57A0070, dated
March 2, 2000, as revised by Information
Notice 767-57A0070 IN 01, dated March 23,
2000, are considered acceptable for
compliance with paragraph (g) of this AD.

Corrective Action

(h) For Model 767-200 series airplanes, as
listed in Boeing Service Bulletin 767—
57A0070, Revision 1, dated November 16,
2000: If any cracking is found during any
inspection per paragraph (g) of this AD, prior
to further flight, do paragraph (h)(1) or (h)(2)
of this AD.

(1) Rework the cracked outboard pitch load
fitting according to a method approved by the
Manager, Seattle ACO, or according to data
meeting the type certification basis of the
airplane approved by a Boeing Company DER
who has been authorized by the Manager,
Seattle ACO, to make such findings. For a
rework method to be approved by the
Manager, Seattle ACO, as required by this
paragraph, the Manager’s approval letter
must specifically reference this AD.

(2) Replace the cracked outboard pitch load
fitting with a new, improved fitting
(including removing the existing fittings,
performing an HFEC inspection for damage
of fastener holes, repairing damaged fastener
holes—if necessary, and installing new
fittings of improved design), according to
Boeing Service Bulletin 767-57A0070,
Revision 1, dated November 16, 2000;
Revision 2, dated August 2, 2001; or Revision
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3, dated November 8, 2001. Such
replacement terminates the repetitive
inspections required by paragraph (g) of this
AD for the replaced fitting.

Note 6: Boeing Service Bulletin 767—
57A0070, Revision 1, refers to Boeing Service
Bulletin 767-57-0053 as an additional source
of service information for accomplishment of
the replacement of the outboard pitch load
fitting on Model 767—-200 series airplanes.

Optional Terminating Action

(i) For Model 767—200 series airplanes, as
listed in Boeing Service Bulletin 767—
57A0070, Revision 1, dated November 16,
2000: Replacement of the outboard pitch load
fitting of the wing front spar with a new,
improved fitting, according to Boeing Service
Bulletin 767-57A0070, Revision 1, dated
November 16, 2000; Revision 2, dated August
2, 2001; or Revision 3, dated November 8,
2001; terminates the repetitive inspections
required by paragraph (g) of this AD for the
replaced fitting.

Spares

(j) For Model 767—-200 series airplanes, as
listed in Boeing Service Bulletin 767—
57A0070, Revision 1, dated November 16,
2000: As of May 14, 2001, no one may install
on any airplane an outboard pitch load fitting
that has a part number listed in the “Existing
Part Number” column of Paragraph 2.E. of
Boeing Service Bulletin 767-57A0070,
Revision 1, dated November 16, 2000.

New Requirements of This AD

Boeing Service Bulletin 767-54-0080,
Revision 1, Groups 4 through 10: Inspection
and Additional Work, if Necessary

(k) For airplanes listed in Groups 4 through
10 of Boeing Service Bulletin 767-54-0080,
Revision 1, dated May 9, 2002, on which the
modification required by paragraph (a) of this
AD has been accomplished prior to the
effective date of this AD: Within 18 months
after the effective date of this AD, perform an
inspection of the aft pitch load fitting of the
wing front spar to determine the part number
(P/N) of the fitting.

(1) If the aft pitch load fitting on the left-
hand side of the airplane has P/N 112T7005-
57 and the aft pitch load fitting on the right-
hand side of the airplane has P/N 112T7005-
58: No further action is required by this
paragraph.

(2) If the aft pitch load fitting on the left-
hand side of the airplane has P/N 112T7005-
53 or the aft pitch load fitting on the right-
hand side of the airplane has P/N 112T7005—
54: Within 18 months after the effective date
of this AD, rework the affected aft pitch load
fitting and install the diagonal brace with a
new fuse pin, in accordance with Steps E.
and F. under the heading ‘“Additional Work
Required—Group 4 through 10 Airplanes” in
the Accomplishment Instructions of the
service bulletin.

Note 7: This AD does not require the
installation of new markers that is specified
under the heading “Additional Work
Required—Group 4 through 10 Airplanes” in
the Accomplishment Instructions of Boeing
Service Bulletin 767-54—0080, Revision 1,
dated May 9, 2002.

Boeing Service Bulletin 767-54-0081,
Revision 1, Groups 3 Through 12: Inspection
and Additional Work, if Necessary

(1) For airplanes listed in Groups 3 through
12 of Boeing Service Bulletin 767-54—0081,
Revision 1, dated February 7, 2002, on which
the modification required by paragraph (d) of
this AD has been accomplished prior to the
effective date of this AD: Within 18 months
after the effective date of this AD, perform an
inspection of the aft pitch load fitting of the
wing front spar to determine the P/N of the
fitting.

(1) If the aft pitch load fitting on the left-
hand side of the airplane has P/N 112T7005—
57 and the aft pitch load fitting on the right-
hand side of the airplane has P/N 112T7005—
58: No further action is required by this
paragraph.

(2) If the aft pitch load fitting on the left-
hand side of the airplane has P/N 112T7005—
53 or the aft pitch load fitting on the right-
hand side of the airplane has P/N 112T7005—
54: Within 18 months after the effective date
of this AD, rework the affected aft pitch load
fitting and install the diagonal brace with a
new fuse pin, in accordance with Steps CB.
and CC. under the heading “Additional Work
Required—Group 3 through 12 Airplanes” in
the Accomplishment Instructions of the
service bulletin.

Note 8: This AD does not require the
installation of new markers that is specified
under the heading “Additional Work
Required—Group 3 through 12 Airplanes” in
the Accomplishment Instructions of Boeing
Service Bulletin 767-54—0081, Revision 1,
dated February 7, 2002.

L/Ns 1—101 Inclusive: Replacement of
Outboard Pitch Load Fitting

(m) For Model 767-200 series airplanes
having L/Ns 1 through 101 inclusive: At the
applicable time specified in paragraph (m)(1)
or (m)(2) of this AD, replace the outboard
pitch load fitting of the wing front spar, on
the left- and right-hand sides of the airplane,
with a new, improved fitting, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-57A0070,
Revision 1, dated November 16, 2000;
Revision 2, dated August 2, 2001; or Revision
3, dated November 8, 2001. Accomplishment
of this replacement constitutes terminating
action for the repetitive inspections required
by paragraph (g) of this AD.

(1) For airplanes on which the
modification required by paragraph (a) or (d)
of this AD, as applicable, has not been
accomplished before the effective date of this
AD: Do the replacement prior to or
concurrently with the accomplishment of the
modification of the nacelle strut and wing
structure required by paragraph (a) of this
AD, as specified in paragraph 1.D., Table 2,
of Boeing Service Bulletin 767-54—0080,
Revision 1, dated May 9, 2002.

(2) For airplanes on which the
modification required by paragraph (a) or (d)
of this AD, as applicable, has been
accomplished before the effective date of this
AD: Do the replacement within 48 months
after the effective date of this AD.

Alternative Methods of Compliance

(n)(1) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, is authorized to
approve alternative methods of compliance
(AMOCs) for this AD.

(2) An AMOC that provides an acceptable
level of safety may be used for a repair
required by this AD, if it is approved by a
Boeing Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings.

(3) AMOCs approved previously per AD
2001-02—-07, amendment 39-12091, are
approved as alternative methods of
compliance with the applicable actions in
paragraphs (a), (b), and (c) of this AD.

(4) AMOCs approved previously per AD
2001-06—12, amendment 39-12159, are
approved as alternative methods of
compliance with the applicable actions in
paragraphs (d), (e), and (f) of this AD.

(5) AMOCs approved previously in
accordance with AD 2000-12-17,
amendment 39-11795; AD 2000-07-05,
amendment 39-11659; AD 2001-02-07,
amendment 39—-12091; and AD 94-11-02,
amendment 39-8918; are approved as
alternative methods of compliance with the
applicable actions in paragraph (e) of this
AD.

(6) AMOCs approved previously per AD
2001-08-23, amendment 39-12200, are
approved as alternative methods of
compliance with the applicable actions in
paragraphs (g), (h), and (i) of this AD.

Issued in Renton, Washington, on February
2, 2004.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—2959 Filed 2—10-04; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 30, 31, 33, 35 and 40

[Docket ID No. OA-2002-0001; FRL-7620—
7]

RIN 2020-AA39

Public Hearings on Participation by
Disadvantaged Business Enterprises
in Procurement Under Environmental
Protection Agency (EPA) Financial
Assistance Agreements

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; comment period
reopening; public hearing.

SUMMARY: EPA published its proposed
rule for Participation by Disadvantaged
Business Enterprises in Procurement
under Environmental Protection Agency
(EPA) Financial Assistance Agreements
on July 24, 2003 at 68 FR 43824. In
response to requests to increase the
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proposed rule comment period, EPA
finds it appropriate to extend the
comment period an additional 45 days
beyond the January 20, 2004 date
previously in effect. All interested
parties are notified that the comment
period of this public notice is hereby
reopened until March 4, 2004.

This document also announces the
date and location of a Tribal hearing
wherein EPA will take comments on its
proposed rule for “Participation by
Disadvantaged Business Enterprises in
Procurement under Environmental
Protection Agency (EPA) Financial
Assistance Agreements.”

DATES: Comments are reopened until
March 4, 2004. The Tribal hearing will
be held on February 10, 2004, 3:30 pm
to 4:45 pm.

ADDRESSES: Comments must be
submitted to:

1. Electronically—EPA Dockets at
http://www.epa.gov/edoctket. Please
follow online instructions for
submitting comments and reference
Docket ID No. 0A-2002-0001;

2. By Mail—Office of Environmental
Information Docket, Environmental
Protection Agency, Mailcode 28221T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, Attention
Docket ID No. OA-2002-0001; or

3. By Hand Delivery or Courier—EPA
Docket Center, EPA West, Room B102,
1301 Constitution Ave., NW.,
Washington, DC, Attention Docket ID
No. OA-2002-0001.

The Tribal hearing will be held at:

Anchorage Egan Convention Center, 555

West Fifth Avenue, Anchorage, AK

99501.

FOR FURTHER INFORMATION CONTACT:
Kimberly Patrick, Attorney Advisor, at
(202) 564—5386, or David Sutton,
Deputy Director at (202) 564—4444,
Office of Small and Disadvantaged
Business Utilization, U.S.
Environmental Protection Agency, Mail
Code 1230A, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

SUPPLEMENTARY INFORMATION: EPA
published its proposed rule for
Participation by Disadvantaged Business
Enterprises in Procurement under
Environmental Protection Agency (EPA)
Financial Assistance Agreements on
July 24, 2003 at 68 FR 43824. EPA has
established an official public docket for
this action under Docket ID No. OA—
2002—0001. The proposed rule and
supporting materials are available for
public viewing at the Office of
Environmental Information Docket in
the EPA Docket Center (EPA/DC), EPA
West, Room B102, 1301 Constitution

Ave., NW., Washington, DC. The EPA
Docket Center Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 5661744, and
the telephone number for the Office of
Environmental Information is (202)
566—1752. An electronic version of
public docket is available through EPA’s
electronic public docket and comment
systems, EPA Dockets. You may use
EPA Dockets at http://www.epa.gov/
edocket to submit or view public
comments, access the index listing of
the contents of the official public
docket, and to access those documents
in the public docket that are available
electronically. Once in the system,
select “search,” and then key in docket
identification number OA-2002-0001.
You may access this Federal Register
document electronically through the
EPA Internet under the “Federal
Register” listings at http://
www.epa.gov/fedrgstr.

Dated: February 5, 2004.
Thomas J. Gibson,
Chief of Staff.
[FR Doc. 04—2957 Filed 2—10-04; 8:45 am)]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268
[RCRA-2003-0025; FRL-7620-3]
Land Disposal Restrictions: Site-
Specific Treatment Variances for

Heritage Environmental Services LLC
and Chemical Waste Management Inc.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is today
proposing to grant three site-specific
treatment variances from the Land
Disposal Restrictions (LDR) treatment
standards for selenium-bearing
hazardous wastes from the glass
manufacturing industry. EPA is
proposing to grant these variances
because the chemical properties of the
wastes differ significantly from those of
the waste used to establish the current
LDR standard for selenium (5.7 mg/L, as
measured by the Toxicity Characteristic
Leaching Procedure (TCLP)), and the
petitions have adequately demonstrated
that the wastes cannot be treated to meet
this treatment standard.

In the “Rules and Regulations”
section of the Federal Register, we are

publishing a direct final rule that would
grant these site-specific treatment
variances without prior proposal
because we view these actions as
noncontroversial and we anticipate no
significant adverse comment. We have
explained our reasons for this approach
in the preamble to the direct final rule.
If we receive significant adverse
comment on a distinct amendment,
however, we will withdraw the direct
final action for that amendment and the
amendment will not take effect. We will
address all public comments in a
subsequent final rule based on this
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
on these proposed variances must do so
at this time.

DATES: Written comments must be
received by March 12, 2004.
ADDRESSES: Comments may be
submitted by mail to: OSWER Docket,
Environmental Protection Agency,
Mailcode: 5305T, 1200 Pennsylvania
Ave., NW., Washington, DC 20460,
Attention Docket ID No. RCRA-2003—
0025. Comments may also be submitted
electronically, or through hand
delivery/courier. Follow the detailed
instructions as provided in the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at 800 424-9346 or TDD 800
553-7672 (hearing impaired). In the
Washington, DC, metropolitan area, call
703 412-9810 or TDD 703 412-3323.
For more detailed information on
specific aspects of this rulemaking,
contact Juan Parra at (703) 308—0478 ,
send your e-mail to parra.juan@epa.gov,
or mail your inquiry to Office of Solid
Waste (MC 5302 W), U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460.

SUPPLEMENTARY INFORMATION:

1. General Information

This document is proposing to grant
three site-specific treatment variances
from the Land Disposal Restrictions
(LDR) treatment standards for selenium-
bearing hazardous wastes from the glass
manufacturing industry. These selenium
wastes will be treated by Heritage
Environmental Services LLC and
Chemical Waste Management Inc. We
have explained our reasons for these
actions in the preamble to the direct
final rule, and do not believe it
necessary to repeat those discussions
here. For further information, please see
the direct final action that is located in
the “Rules and Regulations” section of
this Federal Register publication.
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A. How Can I Get Copies of This
Variance Proposal?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. RCRA-2003-0025.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the OSWER Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OSWER Docket is (202)
566—0272. The public may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/ and you
can make comments on this proposed
rule at the Federal e-rulemaking portal,
http://www.regulations.gov.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected

from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA'’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Section I.A.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked ““late.”” EPA is not
required to consider these late
comments. If you wish to submit GBI or
information that is otherwise protected
by statute, please follow the instructions
in Unit I.C. Do not use EPA Dockets or
e-mail to submit CBI or information
protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you

include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. Once in the
system, select ““‘search,” and then key in
Docket ID No. RCRA-2003-0025. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to rcra-
docket@epa.gov, Attention Docket ID
No. RCRA-2003-0025. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.A.1. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By Mail. Send your comments to:
OSWER Docket, Environmental
Protection Agency, Mailcode: 5305T,
1200 Pennsylvania Ave., NW.,
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Washington, DC, 20460, Attention
Docket ID No. RCRA-2003-0025.

3. By Hand Delivery or Courier.
Deliver your comments to: EPA Docket
Center Reading Room, EPA West, Room
B102, 1301 Constitution Ave NW.,
Washington, DC., Attention Docket ID
No. RCRA-2003-0025. Such deliveries
are only accepted during the Docket’s
normal hours of operation as identified
in Section I.A.1.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA'’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

II. Description of Proposed
Amendments

The United States Environmental
Protection Agency (EPA or Agency) is
today proposing to grant three site-
specific treatment variances from the
Land Disposal Restrictions (LDR)
treatment standards for selenium-
bearing hazardous wastes from the glass
manufacturing industry.

In its first action, EPA is proposing to
grant a variance to Heritage
Environmental Services LLC (Heritage)
to stabilize a selenium-bearing waste
generated by Guardian Industries Corp.
(Guardian) at their RCRA permitted
facility in Indianapolis, Indiana. If this
proposal is finalized, Heritage may treat
the specific waste to an alternate
selenium treatment standard of 39.4 mg/
L, as measured by the TCLP, for the

Guardian waste. Heritage may dispose
of the treated wastes in a RCRA Subtitle
C landfill, provided they meet the
applicable LDR treatment standards for
the other hazardous constituents in the
waste.

In its second and third actions, EPA
is proposing to permanently establish
two site-specific variances from Land
Disposal Restrictions treatment
standards for Chemical Waste
Management Inc. (CWM), at their
Kettleman Hills facility in Kettleman
City, California, for two selenium
bearing hazardous wastes. EPA
previously granted variances to these
wastes on a temporary basis on May 26,
1999 (64 FR 28387). On May 28, 2002
(67 FR 36849), EPA renewed these
variances for a consecutive three year
term with the same condition to
investigate treatment technologies and
to report effectiveness of their ongoing
treatment. These variances expire on
May 28, 2005. In light of the information
presented by CWM to the Agency and
EPA’s inability to find selenium
recovery capability in the US, EPA is
proposing to change the status of CWM
variances from temporary to permanent.
If this proposal is finalized, CWM will
continue to be required to treat these
two specific wastes to alternative
selenium treatment standards of 51 mg/
L, as measured by the TCLP, for the
Owens-Brockway waste, and 25 mg/L,
as measured by the TCLP, for the St.
Gobain (formally Ball Foster) waste.
CWM will continue to dispose of the
treated wastes in a RCRA Subtitle C
landfill provided they meet the
applicable LDR treatment standards for
the other hazardous constituents in the
wastes.

List of Subjects in 40 CFR Part 268

Environmental Protection, Hazardous
waste, Variance.

Dated: February 4, 2004.
Marianne Lamont Horinko,
Assistant Administrator, Office of Solid Waste
and Emergency Response.
[FR Doc. 04—2820 Filed 2—10-04; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 20, 25, 64 and 68

[CC Docket No. 94-102, IB Docket No. 99—
67; FCC 03-290]

Scope of Enhanced 911 Requirements

AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission seeks comment on issues
pertaining to expanding the scope of its
enhanced 911 (E911) rules to cover
mobile satellite service providers that
have an ancillary terrestrial component.
The Commission also seeks comment on
recordkeeping and reporting proposals
in connection with mobile satellite
service providers’ implementation of
911 emergency call centers. Further, the
Commission considers whether multi-
line telephone systems (MLTS) should
be required to provide access to
enhanced 911 service and questions
whether the Commission should adopt
revisions to its rules. As many citizens,
elected representatives, and public
safety personnel recognize, 911 service
is critical to our Nation’s ability to
respond to a host of crises and this
document enhances the Nation’s ability
to do so.

DATES: Comments must be filed on or
before March 29, 2004. Reply comments
are due April 26, 2004. To file formally
in this proceeding, interested parties
must file an original plus six copies of
all comments, reply comments, and
supporting comments. If parties filing
comments want each Commissioner to
receive a personal copy of the
comments, the parties must file an
original plus eleven copies. Written
comments on the proposed information
collection(s) must be submitted by the
public, Office of Management and
Budget (OMB), and other interested
parties on or before April 12, 2004.

ADDRESSES: All comments should be
addressed to the Office of the Secretary,
Federal Communications Commission,
445 Twelfth Street, SW., Washington,
DC 20554. In addition to filing
comments with the Secretary, a copy of
any Paperwork Reduction Act (PRA)
comments on the information
collection(s) contained herein should be
submitted to Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
Lal.onde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503 via the Internet
to Kristy_L._LaLonde@omb.eop.gov or
by fax to 202—-395-5167.

FOR FURTHER INFORMATION CONTACT:
Arthur Lechtman, Satellite Division,
International Bureau, at (202) 418-1465,
or Marcy Greene, Competition Policy
Division, Wireline Competition Bureau,
at (202) 418-2410. For additional
information concerning the information
collection(s) contained in this
document, contact Judith B. Herman at
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202—418-0214, or via the Internet at
Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Second Further Notice
of Proposed Rulemaking, adopted on
November 13, 2003, and released on
December 1, 2003 in connection with
the Report and Order adopted in the
same proceeding (and published
separately in the Federal Register). The
full text of the Second Further Notice of
Proposed Rulemaking is available for
public inspection and copying during
regular business hours at the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC, 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com. This
NPRM contains proposed information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under the PRA. OMB,
the general public and other Federal
agencies are invited to comment on the
proposed information collections
contained in this proceeding.

Paperwork Reduction Act of 1995
Analysis

Initial Paperwork Reduction Act of 1995
Analysis

This NPRM contained proposed new
information collection(s). The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget (OMB) to
comment on the information
collection(s) contained in this NPRM, as
required by the Paperwork Reduction
Act (PRA) of 1995, Public Law No. 104—
13. Public and agency comments are
due April 12, 2004. PRA comments
should address: (a) Whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: 3060-XXXX.

Title: Revision of the Commission’s
Rules to Ensure Compatibility with

Enhanced 911 Emergency Calling
Systems; Amendment of parts 2 and 25
to Implement the Global Mobile
Personal Communications by Satellite
(GMPCS), Memorandum of
Understanding.

Form No.: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit.

Number of Respondents: 25
respondents; 75 responses.

Estimated Time Per Response: 1-2
hours.

Frequency of Response: On occasion,
annual and other reporting
requirements, recordkeeping
requirement, and third party disclosure
requirement.

Total Annual Burden: 75 hours.

Total Annual Costs: $8,000.

Needs and Uses: The Commission
proposes that Mobile Satellite Service
(MSS) carriers subject to the call center
requirement should prepare and submit
a report on their plans for implementing
call centers no later than three months
prior to the call center’s effective date
(i.e., 12 months after Federal Register
publication of the E911 Scope
proceeding.) These advance reports
would assist FCC efforts to monitor call
center development and provide the
public with valuable information about
MSS emergency services.

I. Overview

1. In this Second Further Notice of
Proposed Rulemaking, the Commission
addresses the obligation of mobile
satellite services (MSS) and multi-line
telephone systems (MLTS) to provide
enhanced 911 capabilities. Its analysis
includes a discussion of (a) 911
obligations for MSS providers that have
an ancillary terrestrial component to
their service and (b) recordkeeping and
reporting proposals in connection with
implementation of MSS emergency call
centers (see Report and Order, FCC 03—
290, rel. December 1, 2003). It also seeks
comment on the Commission’s role in
requiring multi-line telephone systems
to deliver call-back and location
information, and seeks comment on the
value of a national approach where
states have failed to act.

A. Integration of Ancillary Terrestrial
Component

2. Discussion. The Commission
believes for those calls that utilize only
the ancillary terrestrial component
(ATC) of an MSS system, the carrier
should provide access to the same 911
services as terrestrial CMRS providers.
Including 911 features in the design
stage of ATC systems will prevent
potentially costly and complicated

retrofitting at a later date. The
Commission seeks additional comment,
however, concerning whether transition
periods for compliance are warranted,
and if so what an appropriate schedule
would be. The Commission also seeks
comment whether MSS carriers with
integrated ATC will be able to comply
with the location accuracy standards
(for both network-based and handset-
based solutions) of § 20.18, and if they
cannot, why. The Commission directs
the rechartered Network Reliability and
Interoperability Council (NRIC) to study
whether hand-off of calls between
terrestrial and satellite network
components will be a factor and if so
what the impact will be on 911 service.

B. MSS Carriers’ Reporting and
Recordkeeping Requirements

3. Background and Discussion. The
call center rule requires MSS carriers to
deploy call centers 12 months after
publication of the Report and Order
(FCC 03-290, released December 1,
2003). The Commission seeks comment
whether MSS carriers subject to the call
center requirement should prepare and
submit a report on their plans for
implementing call centers no later than
three (3) months prior to the call center
rule’s effective date. The report would
have to include basic information
concerning the carrier’s call center
plans, including staffing and site
considerations and the public safety
answering point (PSAP) database to be
used. The Commission expects that the
reports would assist its efforts to
monitor call center development and
then take any necessary actions to
ensure that the implementation
deadline is met. The reports would also
provide the public with valuable
information about MSS emergency
services.

4. The Commission also seeks
comment on recordkeeping and
reporting requirements post-call center
deployment. The Commission is
interested in collecting data on MSS call
center use, including the volume of calls
that the call centers receive. The
Commission would find other call data
useful as well, such as the number of
calls that required forwarding to a local
PSAP and the success rate in handing
off calls to the proper PSAP. The
Commission seeks comment on whether
MSS carriers should record and store
this information themselves, subject to
inspection by the Commission at any
time, or whether MSS carriers should
file the information in the form of a
report once a year with the Commission
or another entity. Collection of call data
would allow the Commission to monitor
compliance with the call center
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requirement and track usage trends. The
Commission also seeks comment on
sunset provisions for any recordkeeping
or reporting requirements, and requests
information about appropriate sunset
timeframes.

C. Multi-Line Telephone Systems

5. Through this Notice, the
Commission seeks further comment on
its role in requiring multi-line systems
to deliver call-back and location
information, and specifically seeks
comment on the value of a national
approach where states have failed to act.
While the Commission continues to
study the need for federal action, it
expects states to work quickly to adopt
legislation to reduce any gaps in this
area. The Commission notes that if state
action proves uniformly effective,
further action by the Commission may
not be necessary.

6. As an initial matter, the
Commission seeks to refresh the record
on the prevalence of MLTS and on the
status of E911 implementation for those
systems. The Commission seeks
comment on the number of lines that are
served by multi-line systems, and the
full range of operators who manage
them. The Commission encourages
commenters to provide as
comprehensive a picture as possible of
the status of MLTS deployment, but to
also note particular variations by
location or type of user. The
Commission seeks comment on how the
growth of Internet-protocol telephony
will affect the manufacture and
deployment of new MLTS equipment
and its use for 911/E911 calls. Does this
development affect the policy question
of whether MLTS E911 standards
should be uniform nationally, or instead
can be set on state by state basis? With
regard to MLTS manufacturers, the
Commission seeks comment as to
whether E911 features represent an
opportunity for manufacturers to
improve the value of their equipment. If
so, is the value added by these
improvements worth the increased costs
to their customers? If the status of MLTS
E911 implementation has changed over
time, the Commission seeks comment
on the application of the four criteria
discussed in the Report and Order.

7. The Commission also seeks
updated comment on its authority to
require compliance with E911 rules it
may adopt, on all of the affected parties:
carriers, manufacturers, PSAPs, and
MLTS operators. In particular, the
Commission asks commenters to focus
on the nature of the Commission’s
jurisdiction over MLTS operators, in
light of the Commission’s earlier
interpretations of section 4(i) authority

and its prior statement that ““the
reliability of 911 service is integrally
related to our responsibilities under
section 1 of the Act, which include
‘promoting safety of life and property
through the use of wire and radio
communication.””” To the extent that
parties ask the Commission to adopt
rules in this area, the Commission also
seeks comment on whether any such
rules would have a disproportionate
impact on small entities. The
Commission also seeks comment
generally on steps that it can take to
ensure that small entities are not
disproportionately impacted, if any
such steps are necessary.

8. Finally, the Commission seeks
comment on NENA’s proposed new
section to our part 64 rules requiring
that LEC central offices be provisioned
to permit connection of MLTS
equipment for E911 purposes “in any
accepted industry standard format, as
defined by the FCC, requested by the
MLTS operator.” In connection with
this recommendation, the Commission
seeks comment on NEC’s
recommendation that the Commission
adopt the ANSI T1.628-2000 ISDN
network interface standard as an
“accepted industry standard,” thereby
requiring LECs to enable MLTS
operators to use a more efficient means
of interfacing with the network than is
currently available in most instances.

IL. Initial Regulatory Flexibility
Analysis

9. As required by the Regulatory
Flexibility Act, as amended (RFA), the
Commission has prepared this Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on a substantial number of small
entities by the policies and rules
proposed in this Second Further Notice
of Proposed Rulemaking (Second
Further Notice), IB Docket No. 99-67
and CC Docket No. 94-102. Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Second Further Notice. The Commission
will send a copy of the Second Further
Notice, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a). In addition, the Second Further
Notice and IRFA (or summaries thereof)
will be published in the Federal
Register.

A. Need for, and Objectives of, the
Proposed Rules

10. The Second Further Notice
continues a reevaluation of the scope of
communications services that should

provide access to emergency services
that was initiated with the Further
Notice of Proposed Rulemaking, CC
Docket No. 94-102 and IB Docket No.
99-67. The Second Further Notice
examines and seeks comment on the
need to require compliance with the
Commission’s basic and enhanced 911
(E911) rules, or similar requirements, by
mobile satellite service (MSS) providers,
including MSS providers having an
ancillary terrestrial component (ATC).
The Second Further Notice also seeks
comment on a proposal to require
mobile satellite service (MSS) providers
to comply with reporting and
recordkeeping requirements in
connection with emergency call center
implementation. Further, the Second
Further Notice considers whether multi-
line telephone systems (MLTS) should
be required to provide access to
enhanced 911 (E911) service and
questions whether the Commission
should adopt revisions to its part 64
rules.

B. Legal Basis for Proposed Rules

11. The proposed action is authorized
under Sections 1, 4(i), 7, 10, 201, 202,
208, 214, 222(d)(4)(A)-(C), 222(f),
222(g), 222(h)(1)(A), 222(h)(4)-(5),
251(e)(3), 301, 303, 308, 309(j), and 310
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 157,
160, 201, 202, 208, 214, 222(d)(4)(A)-
(C), 222(1), 222(g), 222(h)(1)(A),
222(h)(4)-(5), 251(e)(3), 301, 303, 308,
309(j), 310.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

12. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the adopted rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms “small business,” “small
organization,” and “‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“small business concern”
under section 3 of the Small Business
Act. Under the Small Business Act, a
“small business concern” is one that: (1)
Is independently owned and operated;
(2) is not dominant in its field of
operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”

13. We have included small
incumbent local exchange carriers in
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this present RFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business, having 1,500 or fewer
employees), and “is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent local
exchange carriers are not dominant in
their field of operation because any such
dominance is not “national” in scope.

14. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific small
business size standard for providers of
incumbent local exchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 1,337 incumbent
local exchange carriers reported that
they were engaged in the provision of
local exchange services. Of these 1,337
carriers, an estimated 1,032 have 1,500
or fewer employees and 305 have more
than 1,500 employees. Consequently,
we estimate that the majority of
providers of local exchange service are
small entities that may be affected by
the rules and policies adopted herein.

15. Competitive Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific small
business size standard for providers of
competitive local exchange services.
The closest applicable size standard
under the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 609 companies
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 609
companies, an estimated 458 have 1,500
or fewer employees and 151 have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of providers of competitive
local exchange service are small entities
that may be affected by the rules.

16. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a specific size standard
for competitive access providers
(CAPS). The closest applicable standard
under the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 609 CAPs or

competitive local exchange carriers and
35 other local exchange carriers
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 609
competitive access providers and
competitive local exchange carriers, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. Of the 35 other local
exchange carriers, an estimated 34 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that the majority of small
entity CAPS and the majority of other
local exchange carriers may be affected
by the rules.

17. Local Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 133 companies
reported that they were engaged in the
provision of local resale services. Of
these 133 companies, an estimated 127
have 1,500 or fewer employees and 6
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers may be affected by the rules.

18. Toll Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 625 companies
reported that they were engaged in the
provision of toll resale services. Of these
625 companies, an estimated 590 have
1,500 or fewer employees and 35 have
more than 1,500 employees.
Consequently, the Commission
estimates that a majority of toll resellers
may be affected by the rules.

19. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a specific size standard for
small entities specifically applicable to
providers of interexchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 261 carriers
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 carriers, an estimated 223
have 1,500 or fewer employees and 38
have more than 1,500 employees.

Consequently, we estimate that a
majority of interexchange carriers may
be affected by the rules.

20. Operator Service Providers.
Neither the Commission nor the SBA
has developed a specific size standard
for small entities specifically applicable
to operator service providers. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 23 companies
reported that they were engaged in the
provision of operator services. Of these
23 companies, an estimated 22 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that a majority of local
resellers may be affected by the rules.

21. Prepaid Calling Card Providers.
The SBA has developed a size standard
for small businesses within the category
of Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to the FCC’s Telephone
Trends Report data, 37 companies
reported that they were engaged in the
provision of prepaid calling cards. Of
these 37 companies, an estimated 36
have 1,500 or fewer employees and one
has more than 1,500 employees.
Consequently, the Commission
estimates that a majority of prepaid
calling providers may be affected by the
rules.

22. Mobile Satellite Service Carriers.
Neither the Commission nor the U.S.
Small Business Administration has
developed a small business size
standard specifically for mobile satellite
service licensees. The appropriate size
standard is therefore the SBA standard
for Satellite Telecommunications,
which provides that such entities are
small if they have $12.5 million or less
in annual revenues. Currently, nearly a
dozen entities are authorized to provide
voice MSS in the United States. We
have ascertained from published data
that four of those companies are not
small entities according to the SBA’s
definition, but we do not have sufficient
information to determine which, if any,
of the others are small entities. We
anticipate issuing several licenses for 2
GHz mobile earth stations that would be
subject to the requirements we are
adopting here. We do not know how
many of those licenses will be held by
small entities, however, as we do not yet
know exactly how many 2 GHz mobile-
earth-station licenses will be issued or
who will receive them. The Commission
notes that small businesses are not
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likely to have the financial ability to
become MSS system operators because
of high implementation costs, including
construction of satellite space stations
and rocket launch, associated with
satellite systems and services. Still, we
request comment on the number and
identity of small entities that would be
significantly impacted by the proposed
rule changes.

23. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a specific size standard for small entities
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. According to the FCC’s
Telephone Trends Report data, 92
carriers reported that they were engaged
in the provision of “Other Toll
Services.” Of these 92 carriers, an
estimated 82 have 1,500 or fewer
employees and ten have more than
1,500 employees. Consequently, the
Commission estimates that a majority of
“Other Toll Carriers” may be affected by
the rules.

24. Wireless Service Providers. The
SBA has developed a size standard for
small businesses within the two
separate categories of Cellular and Other
Wireless Telecommunications and
Paging. Under these standards, such a
business is small if it has 1,500 or fewer
employees. According to the FCC’s
Telephone Trends Report data, 1,387
companies reported that they were
engaged in the provision of wireless
service. Of these 1,387 companies, an
estimated 945 have 1,500 or fewer
employees and 442 have more than
1,500 employees. Consequently, we
estimate that a majority of wireless
service providers may be affected by the
rules.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

25. The reporting, recordkeeping, or
other compliance requirements
ultimately adopted will depend on the
rules adopted and the services subject to
those rules. First, any and all of the
affected entities who the Commission
finds appropriate to provide 911 and
E911 services (See Legal Authority, for
example, in paragraphs 12—17 of the
Report and Order) would need to
comply with the Commission’s basic or
enhanced 911 rules. This would involve

a schedule for implementing 911 and
E911 service, and possibly regulations
mandating the provision of automatic
number identification (ANI), possible
software modification to assist in
recognition of single or multiple
emergency numbers, and provision of
automatic location information (ALI)
and interference precautions, as well as
regulations, specific to individual
services. Additionally, paragraphs 111—
112 of the Second Further Notice seek
comment on proposals that all Mobile
Satellite Service (MSS) licensees subject
to the emergency call center
requirement both (a) submit
implementation progress reports prior to
the effective date of the call center
requirement and (b) record data on call
center operations for possible reporting
purposes.

26. The Second Further Notice, in
paragraphs 113—-117, examines whether
to require multi-line telephone systems,
including wireline, wireless, and
Internet protocol-based systems, to
deliver call-back and location
information. Possible requirements that
the Second Further Notice suggests if
the Commission decides that multi-line
telephone systems should provide these
services include technical standards as
discussed in paragraph 117. Paragraphs
114-116 seek comment on the scope of
deployment of MLTS and on the
Commission’s jurisdiction over all
parties involved in the provision of
E911 over MLTS, including carriers,
MLTS manufacturers, PSAPs, and
MLTS operators.

27. Other regulations and
requirements are possible for those
services discussed in the Second
Further Notice found suitable for 911
and E911 service. Such rules and
requirements could be found
appropriate, based on comment filed in
response to the Second Further Notice
and would be designed to meet the
consumer needs and licensee situations
in each service and service area.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

28. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,

standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

29. The critical nature of the 911 and
E911 proceedings limit the
Commission’s ability to provide small
carriers with a less burdensome set of
E911 regulations than that placed on
large entities. A delayed or less than
adequate response to an E911 call can
be disastrous regardless of whether a
small carrier or a large carrier is
involved. MSS providers have been
exempt to date from the Commission’s
911 and E911 regulations as the
Commission sought information from
which to judge the appropriateness of
requiring that these services provide 911
and E911 service. The Second Further
Notice continues this examination and
reflects the Commission’s concern that
only those entities that can reasonably
be expected to provide emergency
services, financially and otherwise, be
asked to provide this service. The
Second Further Notice affords small
entities another opportunity to comment
on the appropriateness of the affected
services providing emergency services
and on what the Commission can do to
minimize the regulatory burden on
those entities who meet the
Commission’s criteria for providing
such service.

30. Throughout the Second Further
Notice, the Commission tailors its
request for comment to devise a
prospective regulatory plan for the
affected entities, emphasizing the
individual needs of the service
providers, manufacturers, and operators
as well as the critical public safety
needs at the core of this proceeding. The
Commission will consider all of the
alternatives contained not only in the
Second Further Notice, but also in the
resultant comments, particularly those
relating to minimizing the effect on
small businesses.

31. The most obvious alternatives
raised in the Second Further Notice are
whether the services under discussion
should be required to comply with the
Commission’s basic and enhanced 911
rules or whether the Commission
should continue to exempt these entities
from providing this service.

32. Along these lines, discussion of
criteria and alternatives could focus on
implementation schedules. In
discussing the prospective entities and
soliciting further information,
throughout the Second Further Notice
the Commission invites comment on the
schedule for implementing 911 and
E911 services which best meets the
abilities, technically and financially, of
the individual entities. In the past, the
Commission has best been able to offer
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affected small and rural entities some
relief from E911 by providing small
entities with longer implementation
periods than larger, more financially
flexible entities that are better able to
buy the equipment necessary to
successful 911 and E911
implementation and to first attract the
attention of equipment manufacturers.
We again seek comment on such
possible alternatives.

33. In its discussion of MSS, the
Second Further Notice recognizes that
although satellite carriers face unique
technical difficulties in implementing
both basic and enhanced 911 features,
these difficulties are avoided to a larger
extent when the carrier has an ancillary
terrestrial component (ATC) to its
service. Thus, in paragraphs 107-110,
the Second Further Notice examines the
impact of ATC on MSS providers’
ability to offer the same enhanced 911
service that terrestrial wireless carriers
provide. Paragraph 108 of the Second
Further Notice notes that several
commenters, thus far, have indicated
that MSS basic and enhanced 911
service can be improved with ATC. The
Second Further Notice suggests
alternative solutions to this problem,
asking whether MSS providers with
ATC should be allowed additional time
(or transition periods) in order to come
into compliance with terrestrial E911
rules, and whether they can meet the
location identification standards of
§20.18 (47 CFR 20.18). The Second
Further Notice also directs the Network
Reliability and Interoperability Council
to study issues associated with hand-off
of calls between satellite and terrestrial
components.

34. As mentioned, the Second Further
Notice seeks comment on reporting and
recordkeeping proposals in connection
with implementation of the MSS
emergency call center requirement. Call
center 911 service is a new form of 911
service, and the Second Further Notice
seeks comment on the collection of call
center data, including total volume of
calls received during a given period, the
number of calls requiring forwarding to
a PSAP, and the success rate in handing
off the call to an appropriate PSAP. The
Second Further Notice suggests
alternatives for this data collection,
seeking comment on whether the
information should simply be retained
by service providers and available upon
Commission request, whether the
information should be submitted to the
Commission on a regular basis, or
whether the information should be
submitted to a third party for review. In
addition, the Second Further Notice
seeks comment on whether the
proposed data collection/recordkeeping

requirement should be subject to sunset
provisions.

35. The Second Further Notice, in
paragraphs 113—117, examines potential
911 and E911 requirements for multi-
line telephone systems. In that regard,
the Commission considers whether to
impose such regulations on a national
basis or whether it is sufficient to rely
on actions by state and local authorities
to ensure reliable coverage. NENA and
APCO, for example, have proposed
Model Legislation that would allow
states, through legislation, to adopt
many of the standards and protocol
association with delivering E911
services through multi-line systems.
Paragraph 117 considers adopting
NENA'’s proposed new section to our
part 64 rules requiring that LEC central
offices be provisioned to permit
connection of MLTS equipment for
E911 purposes in any accepted industry
standard format, as defined by the
Commission, requested by the MLTS
operator. In connection with this
recommendation, the Second Further
Notice seeks comment on NEC’s
recommendation that the Commission
adopt the ANSI T1.628—-2000 ISDN
network interface standard as an
“accepted industry standard,” thereby
requiring LECs to enable MLTS
operators to use a more efficient means
of interfacing with the network than is
currently available in most instances.
Additionally, the Second Further Notice
asked parties to comment on whether
any rules that the Commission adopts
may have a disproportionate impact on
small entities and requested comment
how it might ameliorate any such
impacts.

F. Federal Rules That Overlap,
Duplicate, or Conflict With the Proposed
Rules

36. None.

III. Ordering Clauses

37. Pursuant to sections 1, 4(i), 7, 10,
201, 202, 208, 214, 222(d)(4)(A)-(C),
222(f), 222(g), 222(h)(1)(A), 222(h)(4)-
(5), 251(e)(3), 301, 303, 308, and 310 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 157,
160, 201, 202, 208, 214, 222(d)(4)(A)-
(), 222(f), 222(g), 222(h)(1)(A),
222(h)(4)-(5), 251(e)(3), 301, 303, 308,
310, this Report and Order is hereby
adopted.

38. The Commission’s Office of
Consumer and Government Affairs,
Reference Information Center, shall
send a copy of this Report and Order
and Second Further Notice of Proposed
Rulemaking, including the Final
Regulatory Flexibility Analysis and the
Initial Regulatory Flexibility Analysis,

to the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Parts 20, 25,
64, and 68

Communications common carriers,
satellite communications.
Federal Communications Commaission.
William F. Caton,
Deputy Secretary.
[FR Doc. 04—2125 Filed 2—10-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al44

Endangered and Threatened Wildlife
and Plants; Listing the Southwest
Alaska Distinct Population Segment of
the Northern Sea Otter (Enhydra lutris
kenyoni) as Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the Fish and Wildlife
Service (Service), propose to list the
southwest Alaska distinct population
segment of the northern sea otter
(Enhydra lutris kenyoni) as threatened
under the authority of the Endangered
Species Act of 1973, as amended (Act).
Once containing more than half of the
world’s sea otters, this population
segment has undergone a precipitous
population decline of at least 56—68
percent since the mid-1980s.

DATES: We will consider comments on
this proposed rule received until the
close of business on June 10, 2004.
Requests for public hearings must be
received by us on or before April 12,
2004.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods:

1. You may submit written comments
to the Supervisor, U.S. Fish and
Wildlife Service, Marine Mammals
Management Office, 1011 East Tudor
Road, Anchorage, Alaska 99503.

2. You may hand deliver written
comments to our office at the address
given above.

3. You may send comments by
electronic mail (e-mail) to:
fw7_swakseaotter@fws.gov. See the
Public Comments Solicited section
below for file format and other
information about electronic filing.
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FOR FURTHER INFORMATION CONTACT: is the only species in the genus
Douglas Burn, (see ADDRESSES) Enhydra. There are three recognized
(telephone 907/786—3800; facsimile subspecies (Wilson et al. 1991): E. L.
907/786-3816). lutris, known as the northern sea otter,
SUPPLEMENTARY INFORMATION: occurs in the Kuril Islands, Kamchatka

Peninsula, and Commander Islands in

Russia; E. I. kenyoni, also known as the
The sea otter (Enhydra lutris) is a northern sea otter, has a range that

mammal in the family Mustelidae and it extends from the Aleutian Islands in

Background

southwestern Alaska to the coast of the
State of Washington; and E. I. nereis,
known as the southern sea otter, occurs
in coastal southern California and is
known as the southern sea otter. Figure
1 illustrates the approximate ranges of
the three subspecies.

BILLING CODE 4310-55-P

Alaska

Pacific Ocean

=)

Canada

United
States

Enhydra lutris nereis

Figure 1. Present distribution of three supspecies of sea otters (hatched areas).

BILLING CODE 4310-55-C
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The two subspecies of northern sea
otter are separated by an expanse of
open water that measures approximately
320 kilometers (km) (200 miles (mi))
between the Commander Islands in
Russia, at the northeastern edge of the
range of E. I. lutris, and the Near Islands
of the United States, which are the
northwestern edge of the range of E. 1.
kenyoni. Wide, deep-water passes are an
effective barrier to sea otter movements
(Kenyon 1969) and thus interaction
between these two subspecies is
considered very unlikely. (See later
sections on food habits and animal
movements.)

The southernmost extent of the range
of E. I. kenyoni is in Washington state
and British Columbia, and is the result
of translocations of sea otters from
Alaska between 1969 and 1972 (Jameson
et al. 1982). The Washington and British
Columbia population is separated from
the nearest sea otters in Alaska by a
distance roughly of 483 km (300 mi) to
the north, and is separated from the
southern sea otter (E. I. nereis) by a
distance of more than 965 km (600 mi)
to the south.

The sea otter is the smallest species of
marine mammal in the world. Adult
males average 130 centimeters (cm) (4.3
feet (ft)) in length and 30 kilograms (kg)
(66 pounds (Ibs)) in weight; adult
females average 120 cm (3.9 ft) in length
and 20 kg (44 lbs) in weight (Kenyon
1969). The northern sea otter in Russian
waters (E. 1. lutris) is the largest of the
three subspecies, characterized as
having a wide skull with short nasal
bones (Wilson et al. 1991). The southern
sea otter (E. 1. nereis) is smaller and has
a narrower skull with a long rostrum
and small teeth. The northern sea otter
in Alaska (E. I. kenyoni) is intermediate
in size and has a longer mandible than
either of the other two subspecies.

Sea otters lack the blubber layer found
in most marine mammals and depend
entirely upon their fur for insulation
(Riedman and Estes 1990). Their pelage
consists of a sparse outer layer of guard
hairs and an underfur that is the densest
mammalian fur in the world, averaging
more than 100,000 hairs per square
centimeter (645,000 hairs per square
inch) (Kenyon 1969). As compared to
pinnipeds (seals and sea lions) that have
a distinct molting season, sea otters molt
gradually throughout the year (Kenyon
1969).

Sea otters have a much higher rate of
metabolism than land mammals of
similar size (Costa 1978; Costa and
Kooyman 1982, 1984). To maintain the
level of heat production required to
sustain them, sea otters eat large
amounts of food, estimated at 23-33
percent of their body weight per day

(Riedman and Estes 1990). Sea otters are
carnivores that primarily eat a wide
variety of benthic (living in or on the sea
floor) invertebrates, including sea
urchins, clams, mussels, crabs, and
octopus. In some parts of Alaska, sea
otters also eat epibenthic (living upon
the sea floor) fishes (Estes et al. 1982;
Estes 1990).

Much of the marine habitat of the sea
otter in southwest Alaska is
characterized by a rocky substrate. In
these areas, sea otters typically are
concentrated between the shoreline and
the outer limit of the kelp canopy
(Riedman and Estes 1990). Sea otters
also inhabit marine environments that
have soft sediment substrates, such as
Bristol Bay and the Kodiak archipelago.
As communities of benthic invertebrates
differ between rocky and soft sediment
substrate areas, so do sea otter diets. In
general, prey species in rocky substrate
habitats include sea urchins, octopus,
and mussels, while in soft substrates,
clams dominate the diet.

Sea otters are considered a keystone
species, strongly influencing the
composition and diversity of the
nearshore marine environment they
inhabit (Estes et al. 1978). For example,
studies of subtidal communities in
Alaska have demonstrated that, when
sea otters are abundant, epibenthic
herbivores such as sea urchins will be
present at low densities whereas kelp,
which are consumed by sea urchins,
will flourish. Conversely, when sea
otters are absent, abundant sea urchin
populations create areas of low kelp
abundance, known as urchin barrens
(Estes and Harrold 1988).

Sea otters generally occur in shallow
water areas that are near the shoreline.
They primarily forage in shallow water
areas less than 100 meters (m) (328 feet
(ft)) in depth, and the majority of all
foraging dives take place in waters less
than 40 m (131 ft) in depth. As water
depth is generally correlated with
distance to shore, sea otters typically
inhabit waters within 1-2 km (0.62-1.24
mi) of shore (Riedman and Estes 1990).
One notable exception occurs along the
coast of Bristol Bay, along the north side
of the Alaska Peninsula, where a broad
shelf of shallow water extends several
miles from shore. Prior to the onset of
the sea otter population decline
(described below), large rafts of sea
otters were commonly observed above
this shelf of shallow water at distances
as far as 40 km (25 mi) from shore
(Schneider 1976).

Since the end of the commercial fur
harvests, movement patterns of sea
otters have been influenced by the
processes of natural population
recolonization and the translocation of

sea otters into former habitat. While sea
otters have been known to make long
distance movements up to 350 km (217
mi) over a relatively short period of time
when translocated to new or vacant
habitat (Ralls et al. 1992), the home
ranges of sea otters in established
populations are relatively small. Once a
population has become established and
has reached a relatively steady state
within the habitat, movement of
individual sea otters appears to be
largely dictated by social behaviors and
by factors in the local environment,
including gender, breeding status, age,
climatic variables (e.g. weather, tidal
state, season), and human disturbance,
as described below.

Home range and movement patterns
of sea otters vary depending on the
gender and breeding status of the otter.
In the Aleutian Islands, breeding males
remain for all or part of the year within
the bounds of their breeding territory,
which constitutes a length of coastline
anywhere from 100 m (328 ft) to
approximately 1 km (0.62 mi). Sexually
mature females have home ranges of
approximately 8—16 km (5—-10 mi),
which may include one or more male
territories. Male sea otters that are not
part of the breeding population do not
hold territories and may move greater
distances between resting and foraging
areas than breeding males (Lensink
1962, Kenyon 1969, Riedman and Estes
1990, Estes and Tinker 1996).

Studies of movement patterns of
juvenile sea otters found that juvenile
males (1-2 years of age) were found to
disperse later and for greater distances,
up to 120 km (75 mi), from their natal
(birth) area than 1-year-old females, for
which the greatest distance traveled was
38 km (23.6 mi) (Garshelis and Garshelis
1984, Monnett and Rotterman 1988,
Riedman and Estes 1990). Intraspecific
aggression between breeding males and
juvenile sea otters may cause juvenile
otters to move from their natal areas to
lower quality habitat (Ralls et al. 1996),
and survival of juvenile sea otters,
though highly variable, is influenced by
intraspecific aggression and dispersal
(Ballachey et al. in litt.).

Sea otter movements are also
influenced by local climatic conditions
such as storm events, prevailing winds,
and in some areas, tidal state. Sea otters
tend to move to protected or sheltered
waters (bays, inlets, or lees) during
storm events or high winds. In calm
weather conditions, sea otters may be
encountered further from shore (Lensink
1962, Kenyon 1969). In the Commander
Islands, Russia , weather, season, time
of day, and human disturbance have
been cited as factors that induce sea
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otter movement (Barabash-Nikiforov
1947, Barabash-Nikiforov et al. 1968).

Due to their dependence on shallow
water feeding areas, most sea otters in
Alaska occur within 1-2 km (0.62-1.24
mi) from shore. Thus, most sea otters are
within State-owned waters, which
include the area from mean high tide to
4.8 km (3 miles) offshore, and any that
go further offshore are within the U.S.
Exclusive Economic Zone, which
extends 370.4 km (200 nautical miles)
seaward from the coast of the United
States.

While sea otters typically sleep in the
water, they also haul out and sleep on
shore (Kenyon 1969). Female sea otters
have also been observed to give birth
while on shore (Barabash-Nikiforov et
al. 1968, Jameson 1983). Although they
typically haul out and remain close to
the water’s edge, sea otters have been
observed on land at distances up to
several hundred meters from the water
(Riedman and Estes 1990). The majority
of coastal lands within the range of the
southwest Alaska population of the
northern sea otter are part of our
National Wildlife Refuge (NWR) system,
including Alaska Maritime NWR,
Izembek NWR, Alaska Peninsula/
Becharof NWR, and Kodiak NWR. The
National Park Service also has large
parcels of coastal lands in southwest
Alaska, including Katmai National Park
and Aniakchak National Monument and

Preserve. The vast majority of remaining
coastal lands in southwest Alaska are
owned by the State of Alaska and
Alaska Native Corporations. Privately
owned lands constitute a very minor
proportion of coastal lands in southwest
Alaska.

Female sea otters in Alaska live an
estimated 15—20 years, while male
lifespan appears to be about 10-15 years
(Calkins and Schneider 1985). First-year
survival of sea otter pups is generally
substantially lower than that for prime
age (2—10 years old) animals (Monson
and DeGange 1995, Monson et al. 2000).
Male sea otters appear to reach sexual
maturity at 5-6 years of age (Schneider
1978, Garshelis 1983). The average age
of sexual maturity for female sea otters
is 3—4 years, but some appear to reach
sexual maturity as early as 2 years of
age. The presence of pups and fetuses at
different stages of development
throughout the year suggests that
reproduction occurs at all times of the
year. Some areas show evidence of one
or more seasonal peaks in pupping
(Rotterman and Simon-Jackson 1988).

Similar to other mustelids, sea otters
can have delayed implantation of the
blastocyst (developing embryo) (Sinha
et al. 1966). As a result, pregnancy can
have two phases: from fertilization to
implantation, and from implantation to
birth (Rotterman and Simon-Jackson
1988). The average time between

copulation and birth is around 6-7
months. Female sea otters typically will
not mate while accompanied by a pup
(Lensink 1962; Kenyon 1969; Schneider
1978; Garshelis et al. 1984). Although
females are physically capable of
producing pups annually, the length of
pup dependency may be the primary
factor determining pupping interval.

Maximum productivity rates have not
been measured through much of the sea
otter’s range in Alaska. Estes (1990)
estimated a population growth rate of
17-20 percent per year for four northern
sea otter populations expanding into
unoccupied habitat. In areas where
resources are limiting or where
populations are approaching
equilibrium density, slower rates of
growth are expected. Equilibrium
density is defined as the average
density, relatively stable over time, that
can be supported by the habitat (Estes
1990).

Distribution and Status

Historically, sea otters occurred
throughout the coastal waters of the
north Pacific Ocean, from the northern
Japanese archipelago around the north
Pacific rim to central Baja California,
Mexico. The historic distribution of sea
otters is depicted in Figure 2.
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Figure 2. Worldwide distribution of sea otters prior to commercial exploitation (hatched areas) and location of

remnant colonies in 1911 (arrows).

Prior to commercial exploitation, the
range-wide estimate for the species was
150,000-300,000 individuals (Kenyon
1969, Johnson 1982). Commercial
hunting of sea otters began shortly after
the Bering/Chirikof expedition to Alaska
in 1741. Over the next 170 years, sea
otters were hunted to the brink of
extinction first by Russian, and later by
American fur hunters.

Sea otters became protected from
commercial harvests under the
International Fur Seal Treaty of 1911,
when only 13 small remnant
populations were known to still exist
(Figure 2). The entire species at that
time may have been reduced to only
1,000-2,000 animals. Two of the 13
remnant populations (Queen Charlotte
Island and San Benito Islands)
subsequently became extinct (Kenyon

1969, Estes 1980). The remaining 11
populations began to grow in number,
and expanded to recolonize much of the
former range. Six of the remnant
populations (Rat Islands, Delarof
Islands, False Pass, Sandman Reefs,
Shumagin Islands, and Kodiak Island)
were located within the bounds of what
we now recognize as the southwest
Alaska population of the northern sea
otter (see Distinct Vertebrate Population
Segment, below). These remnant
populations grew rapidly during the
first 50 years following protection from
further commercial hunting. At several
locations in the Aleutian Islands, the
rapid growth of sea otter populations
appears to have initially exceeded the
carrying capacity of the local
environment, as sea otter abundance at
these islands then declined, either by

starvation or emigration, eventually
reaching what has been described as
“relative equilibrium” (Kenyon 1969).

Population Trends of Sea Otters in
Southwest Alaska

The following discussion of
population trends is related to the
southwest Alaska distinct population
segment of sea otters addressed in this
proposed rule. The southwest Alaska
population ranges from Attu Island at
the western end of Near Islands in the
Aleutians, east to Kamishak Bay on the
western side of lower Cook Inlet, and
includes waters adjacent to the Aleutian
Islands, the Alaska Peninsula, the
Kodiak archipelago, and the Barren
Islands (Figure 3).
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Survey procedures vary in different
locations. In some parts of southwest
Alaska, sea otters have been counted in
a narrow band of water adjacent to the
shoreline; in others, transects by boat or
plane have been used to sample an area,
and the resulting sea otter density is
extrapolated to generate a population
estimate for the entire study area. Like
survey efforts of most species, detection
of all the individuals present is not
always possible. Sea otters spend
considerable time under water, and it is
not possible to detect individuals that
are below the surface at the time a
survey is conducted. Also, observers do
not always detect every individual

present on the surface. Only a few
surveys have been conducted using
methods that allow for calculation of a
correction factor to adjust for the
estimated proportion of otters not
detected by observers. Making such an
adjustment entails having an
independent estimate of the number of
otters present in an area, also known as
“ground-truth,” and combining it with
the regular survey data in order to
calculate a correction factor to adjust for
sea otters not detected during the
survey. Thus, survey results can be of
several types: They can be direct counts
or estimates, and in either case they may

be adjusted or unadjusted for sea otters
not detected by observers.

In the following discussion of
population trends, results are presented
separately for surveys conducted in the
Aleutian Islands, the Alaska Peninsula,
the Kodiak Archipelago, and Kamishak
Bay. For the Alaska Peninsula, results
are presented for the separate surveys
that have been conducted for north
Peninsula offshore areas, south
Peninsula offshore areas, south Alaska
Peninsula Islands, and the South Alaska
Peninsula shoreline. The general
locations of the survey areas are
depicted in Figure 4 A-D.
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Unless otherwise specified, the survey
results are unadjusted for otters not
detected by observers. Within each
study area, recent surveys were
conducted using methods similar to
those used in the past, so that counts or
estimates would be as comparable as

possible with baseline information for
that area. Although there may be slight
differences in the time of year that
surveys were conducted, we do not

believe these timing differences hinder

comparisons of survey results because
otters are likely to remain in the same

general area, as they are not migratory.
A summary of sea otter survey data from
each survey area within the southwest
Alaska population is presented in Table
1, followed by a narrative description of
the results for each area.

TABLE 1.—SUMMARY OF SEA OTTER POPULATION SURVEYS IN SOUTHWEST ALASKA
[Estimates include 95% confidence intervals where available. Estimates for the Kodiak archipelago and Kamishak Bay are the only values

adjusted for sea otters not detected.]

Survey Area Year Count or estimate Source
Aleutian 1SIands ...t 1965 | 9,700 Kenyon (1969).
1992 | 8,048 Evans et al. (1997).
2000 | 2,442 Doroff et al. (2003).
North Alaska Peninsula Offshore Areas ................... 1976 | 11,681 Schneider (1976).
*1986 | 6,474 £ 2,003 (JUN) Brueggerman et al. (1988), Burn and Doroff in
9,215 + 3,709 (AUG) prep.
7,539 + 2,103 (OCT)
South Alaska Peninsula Offshore Areas ................... *1986 | 13,900 * 6,456 (MAR) Brueggerman et al. (1988). Burn and Doroff in
14,042 + 5,178 (JUN) prep.
17,500 + 5,768 (OCT)
2001 | 1,005 + 1,597 (APR) Burn and Doroff in prep.
South Alaska Peninsula Islands ............cccocceeiiieeenne 1962 | 2,195 Kenyon (1969).
1986 | 2,122 Brueggeman et al. (1988).
1989 | 1,589 DeGange et al. (1995).
2001 | 405 Burn and Doroff in prep.
South Alaska Peninsula Shoreline .............ccccoeveeee 1989 | 2,632 DeGange et al. (1995).
2001 | 2,651 Burn and Doroff in prep.
Kodiak Archipelago .........ccocoeiiiiiiiiiiiieiiiieeseee e 1989 | 13,526 + 2,350 DeGange et al. (1995).
1994 | 9,817 =+ 5,169 Doroff et al. (in prep.).
2001 | 5,893 + 2,630 Doroff et al. (in prep.).
Kamishak Bay ........cccccooiiiiiiiicniiiiienceiceeesiee 2002 | 6,918 + 4,271 USGS in litt. (2002).

* Estimates recalculated by the Service (Burn and Doroff in prep.) from original data of Brueggeman et al (1988).

Aleutian Islands

The first systematic, large-scale
population surveys of sea otters in the
Aleutian Islands (Figure 4A) were
conducted from 1957 to 1965 by Kenyon
(1969). The descendants of two remnant
colonies had expanded throughout the
Rat, Delarof, and western Andreanof
Island groups. The total unadjusted
count for the entire Aleutian
archipelago during the 1965 survey was
9,700 sea otters. In 1965, sea otters were
believed to have reached equilibrium
densities at roughly one-third of the
Aleutian archipelago, ranging from
Adak Island in the east to Buldir Island
in the west (Estes 1990). Islands in the
other two-thirds of the archipelago had
few sea otters, and researchers expected
additional population growth in the
Aleutian to occur through range
expansion.

From the mid-1960’s to the mid-
1980’s, otters expanded their range, and
presumably their numbers as well, until
they had recolonized all the major
island groups in the Aleutian. Although
the exact size of the sea otter population
at the onset of the decline is unknown,
a habitat-based computer model
estimates the pre-decline population in
the late-1980s may have numbered

approximately 74,000 individuals (Burn
et al. 2003).

In a 1992 aerial survey of the entire
Aleutian archipelago we counted a total
of 8,048 otters (Evans et al. 1997),
approximately 1,650 (19 percent) fewer
than the total reported for the 1965
survey. Although sea otters had
recolonized all major island groups,
they had unexpectedly declined in
number by roughly 50 percent in
portions of the western and central
Aleutian since 1965, based on a
comparison of the 1965 and 1992 survey
results. Sea otter surveys conducted
from skiffs during the mid-1990s at
several islands also indicated
substantial declines in the western and
central Aleutians (Estes et al. 1998). It
was not known at the time if these
observed declines were due to an actual
reduction in numbers of sea otters or a
redistribution of otters between
Aleutian Islands.

In April 2000, we conducted another
complete aerial survey of the Aleutian
archipelago. We counted 2,442 sea
otters, which is a 70-percent decline
from the count eight years previously
(Doroff et al. 2003). Along the more than
5,000 km (3,107 miles) of shoreline
surveyed, sea otter density was at a
uniformly low level. this result showed

clearly that a decline in abundance of
sea otters in the archipelago had
occurred, as opposed to redistribution
among islands.

The aerial and skiff survey data both
indicate that the onset of the decline
began in the latter half of the 1980s or
early 1990s. Doroff et al. (2003) have
calculated that the decline proceeded at
an average rate of —17.5 percent per
year in the Aleutians. Although otters
had declined in all island groups within
the archipelago, the greatest declines
were observed in the Rat, Delarof, and
Andreanof Island groups. this result was
unexpected, as the remnant colonies in
these island groups were the first to
recover from the effects of commercial
harvests, and sea otters were believed to
have been at equilibrium density at
most of these islands in the mid-1960s.

The current estimate of the
population in the Aleutian Islands is
8,742 sea otters. This estimate is based
on results of the survey conducted in
April of 2000, adjusted for otters not
detected.

Alaska Peninsula

Three remnant colonies (at False Pass,
Sandman Reefs, and Shumagin Islands)
were believed to have existed near the
western end of the Alaska Peninsula
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after commercial fur harvests ended in
1911 (Kenyon 1969). During surveys in
the late 1950s and early 1960s,
substantial numbers of sea otters were
observed between Unimak Island and
Amak Island (2,892 in 1965) on the
north side of the Peninsula, and around
Sanak Island and the Sandman reefs
(1,186 in 1962), and the Shumagin
Islands on the south side (1,352 in 1962)
(Kenyon 1969).

As summarized in Table 1 and
described below, surveys of sea otters
along the Alaska Peninsula have
covered four areas, with the same
method being used in a given area. For
the north Alaska Peninsula offshore area
(Figure 4B), shoreline counts are not an
appropriate survey method due to the
broad, shallow shelf in Bristol Bay, a
condition under which sea otters occur
further from the shore than elsewhere.
Consequently, the north Alaska
Peninsula offshore area has been
surveyed from aircraft using north-south
transects extending from the shoreline
out over the shelf. Using this method,
Schneider (1976) calculated an
unadjusted population estimate of
11,681 sea otters on the north side of the
Alaska Peninsula in 1976, which he
believed to have been within the
carrying capacity for that area.
Brueggeman et al. (1988) conducted
replicate surveys of the same area
during three time periods in 1986. We
re-analyzed the original 1986 survey
data to address computational errors in
the survey report; our re-calculated
estimates range from 6,474-9,215 sea
otters for this area for the three surveys
in 1986 (Burn and Doroff in prep.). In
May 2000, we replicated the survey
design of Brueggeman et al. (1988) using
identical survey methods. The 2000
survey estimate of 4,728 sea otters
indicates abundance on the north side
of the Alaska Peninsula had fallen by
27-49 percent in comparison with the
minimum and maximum point
estimates of the 1986 survey (Burn and
Doroff in prep.).

We believe the decline in this
particular area may have been even
greater than these results indicate, as the
severity of sea ice in Bristol Bay makes
the North Alaska Peninsula the only
area where seasonal differences in the
distribution of otters are likely to occur.
Substantially more otters were counted
in transects of the Port Moller area in
the May 2000 survey than in the 1986
surveys, which occurred later in the
year. Large aggregations of sea otters in
Port Moller may be a seasonal
phenomenon related to sea ice;
overflights in July and August, when the
sea ice has left, have not recorded large
numbers of sea otters in this area (B.

Murphy, Alaska Department of Fish and
Game, in litt. 2002). Consequently, had
the May 2000 survey been conduced
later (e.g. July or August) when the sea
ice and the otters were more dispersed,
it seems likely that fewer would have
been in the Port Moller transect areas,
which would have resulted in a lower
count in the 2000 survey.

Offshore areas on the south side of the
Alaska Peninsula (Figure 4B) were
surveyed at three different time periods
in 1986 (Brueggeman et al. 1988).
Noting computational errors in the
survey report, we re-analyzed the
original 1986 survey data, resulting in
estimates of 13,900-17,500 sea otters for
the three surveys conducted in 1986
(Burn and Doroff in prep.). We
replicated the survey in April 2001,
when our estimate of 1,005 otters for the
south Alaska Peninsula offshore area
indicated a decline in abundance of at
least 93 percent when compared with
the minimum and maximum point
estimates in this area from the 1986
surveys. Specific areas of high sea otter
concentrations in 1986, such as
Sandman Reefs, were almost devoid of
sea otters in 2001 (Burn and Doroff in
prep.).

Several island groups along the south
side of the Alaska Peninsula (Figure 4C;
Pavlof and Shumagin Islands, as well as
Sanak, Caton, and Deer Islands) are
another survey area. In 1962, Kenyon
(1969) counted 1,900 otters along these
islands. Twenty-four years later, in
1986, Brueggeman et al. (1988) counted
2,122 otters in the same survey area. In
1989, DeGange et al. (1995) counted
1,589 otters along the shorelines of the
islands that had been surveyed in 1962
and 1986, which was approximately 16—
28 percent fewer sea otters than were
reported in the earlier counts. This
decrease was the first indication of a sea
otter population decline in the area of
the Alaska Peninsula. When we counted
sea otters in these island groups in 2001
we recorded only 405 individuals (Burn
and Doroff in prep.), which is an 81-
percent decline from the 1986 count
reported by Brueggeman et al. (1988).

The shoreline of the Alaska Peninsula
from False Pass to Cape Douglas (Figure
4D) is another survey area. In 1989,
DeGange et al. (1995) counted 2,632 sea
otters along this stretch of shoreline. In
2001 we counted 2,651 sea otters (Burn
and Doroff in prep.), nearly the same as
the 1989 count. When we subdivided
and compared the results for the eastern
and western components of the survey
areas, we found that the count along the
eastern end of the Peninsula, from Cape
Douglas to Castle Cape, increased
approximately 20 percent, from 1,766 in
1989 to 2,115 in 2001. For the western

end of the Peninsula from False Pass to
Castle Cape, however, there was
evidence of a population decline, with
866 counted in 1989 as compared to 536
in 2001, a drop of almost 40 percent.
(We also counted 42 sea otters along the
shoreline of Unimak Island in 2001, but
there is no suitable baseline data for
comparison.) Based on what is known
about sea otter movements and the
distance between the eastern and
western ends of the Peninsula, we
believe that it is unlikely that these
observations represent a change in
distribution.

The results from the different survey
areas along the Alaska Peninsula
indicate various rates of change.
Overall, the combined counts for the
Peninsula have declined by 65-72
percent since the mid-1980s, based on
the data presented in Table 1.

We have calculated an estimate of the
current population for the entire Alaska
Peninsula, including an adjustment for
otters not detected by observers. In
making this calculation, we first revised
the combined total number of sea otters
observed during the most recent surveys
(8,789), to account for potential double-
counting in an area of overlap between
two of the study areas along the
Peninsula. We then multiplied this
revised number of otters (8,328) by the
correction factor of 2.38 provided by
Evans et al. (1997) for the type of aircraft
used, to account for otters not detected
by observers. The result is an adjusted
estimate of 19,821 sea otters along the
Alaska Peninsula as of 2001 (Burn and
Doroff in prep.).

Kodiak Archipelago

One of the remnant sea otter colonies
in southwest Alaska is thought to have
occurred at the northern end of the
Kodiak archipelago (Figure 4D), near
Shuyak Island. In 1959, Kenyon (1969)
counted 395 sea otters in the Shuyak
Island area. Over the next 30 years, the
sea otter population in the Kodiak
archipelago grew in numbers, and its
range expanded southward around
Afognak and Kodiak Islands (Schneider
1976, Simon-Jackson et al. 1984, Simon-
Jackson et al. 1985). DeGange et al.
(1995) surveyed the Kodiak archipelago
in 1989 and calculated an adjusted
population estimate of 13,526 sea otters.
In July and August 1994, we conducted
an aerial survey using the methods of
Bodkin and Udevitz (1999) and
calculated an adjusted population
estimate of 9,817, approximately 27
percent lower than the estimate for 1989
(Doroff et al. in prep.). Although both
surveys corrected for animals not
detected by observers, differences in
survey methods led to questions about
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the ability to compare results between
the two surveys. In June 2001, we
surveyed the Kodiak archipelago using
the same observer, pilot, and methods as
in 1994. The result was an adjusted
population estimate of 5,893 sea otters
for the archipelago in 2001 (Doroff et al.
in prep.), which is a 40-percent decline
in comparison to the 1994 estimate and
a 56-percent decline from the 1989
estimate.

Kamishak Bay

Kamishak Bay is located on the west
side of lower Cook Inlet, north of Cape
Douglas (Figure 4D). In 1994, Kamishak
Bay was included as part of a survey for
marine birds and marine mammals in
lower Cook Inlet (Agler et al. 1995). The
unadjusted population estimate of 5,914
sea otters from the 1994 survey included
sea otters from both the southwest
Alaska and the southcentral Alaska
stocks (see section on Distinct
Vertebrate Population Segment, below),
therefore an estimate for only the
Kamishak Bay area is not available. In
the summer of 2002, the U.S. Geological
Survey (USGS), Biological Resources
Division conducted an aerial survey of
lower Cook Inlet and the Kenai Fiords
area. This survey was designed, in part,
to estimate sea otter abundance in
Kamishak Bay. The method used was
identical to that of the 2001 aerial
survey of the Kodiak archipelago, which
includes a correction factor for sea otters
not detected by the observer (Bodkin
and Udevitz 1999). Sea otters were
relatively abundant within Kamishak
Bay during the 2002 survey, with

numerous large rafts of sea otters
observed. The adjusted estimate for the
current sea otter population size in
Kamishak Bay is 6,918 (USGS in litt.
2002). As no previous estimates for
Kamishak Bay exist, the population
trend for this area is unknown.

Overall Comparison

The history of sea otters in southwest
Alaska is one of commercial
exploitation to near extinction (1742 to
1911), protection under the
International Fur Seal Treaty (1911),
and population recovery (post-1911). By
the mid- to late-1980s, sea otters in
southwest Alaska had grown in
numbers and recolonized much of their
former range. The surveys conducted in
various areas, described above, provide
information about the extent of declines
within those areas. However, due to
differences in the years of the various
baseline surveys for different areas
(1962, 1965, 1976, 1989), it is difficult
to combine those surveys as a basis for
estimating the overall size of the sea
otter population throughout southwest
Alaska at the onset of the decline.
Therefore, as part of our effort to
evaluate information reflecting the
overall magnitude of the decline, we
also have considered information
provided by Calkins and Schneider
(1985), who summarized sea otter
population estimates worldwide based
on data collected through 1976. Much of
the information they present is from
unpublished Alaska Department of Fish
and Game survey results, and we
include this information as it is the only

comprehensive reference for estimating
the overall magnitude of the sea otter
decline in southwest Alaska.

Calkins and Schneider (1985)
provided estimates as of 1976, adjusted
for animals not detected by observers,
for the Aleutian Islands (55,100—
73,700), north Alaska Peninsula
(11,700-17,200), south Alaska Peninsula
(22,000-30,000) and Kodiak archipelago
(4,000-6,000). They did not report a
specific estimate for the Kamishak Bay
area, which presumably was included
within their estimate for the Kenai
Peninsula and Cook Inlet area (2,500—
3,500 otters), and we are assuming that
half of the sea otters estimated for Kenai
Peninsula and Cook Inlet occurred in
Kamishak Bay (1,250-1,750). Combining
these estimates, the sea otter population
in the area encompassing the range of
the southwest Alaska population was
believed to have numbered between
94,050-128,650 animals as of 1976. As
sea otters had not yet fully recolonized
southwest Alaska or reached
equilibrium density in all areas in 1976,
additional population growth was
expected. Therefore, the overall
population prior to the onset of the
decline in the 1980’s probably was
higher than the population estimate for
1976.

Our estimate for the current size of
the southwest Alaska population of the
northern sea otter is 41,474 animals
(Table 2). This estimate is based on
recent survey information, adjusted for
animals not detected.

TABLE 2.—CURRENT POPULATION ESTIMATES FOR THE SEA OTTER IN SOUTHWEST ALASKA

[Alaska Peninsula and Unimak Island counts are adjusted using a correction factor of 2.38 for twin-engine aircraft surveys of sea otters according
to Evans et al. (1997). Aleutian Islands, Kodiak Archipelago, and Kamishak Bay surveys are adjusted using survey-specific correction factors.]

Unadjusted Adjusted
Survey area Year count or count or Reference
estimate estimate
Aleutian ISIANAS ........cooiiiiiiii e 2000 2,442 8,742 | Doroff et al. (2003).
North Alaska Penninsula Offshore Areas ...........ccccooeviiiiiiiiiiicne 2000 4,728 11,253 | Burn and Doroff (in prep.).
South Alaska Peninsula Offshore Areas .........ccccceeviieiiiiieeiiieeene. 2001 1,005 2,392 | Burn and Doroff (in prep.).
South Alaska Peninsula Shoreline 2001 22,190 5,212 | Burn and Doroff (in prep.).
South Alaska Peninsula Islands ........ 2001 405 964 | Burn and Doroff (in prep.).
UNimak ISIANG .....oooiiiiiiii e 2001 42 100 | Burn and Doroff (in prep.).
Kodiak ArChipelago ........cceeoiiiiiiiiiieiiee e 2001 | .o 5,893 | Doroff et al. (in prep.).
Kamishak Bay .........ccociiiiioiiiiiiiiiccict e 2002 | oo 6,918 | USGS Unpublished data.
TOLAD et e s | eeeiee e e | eneeeee e 41,474

aDoes not include a count of 461 sea otters from False Pass to Seal Cape, which was also surveyed as part of the south Alaska Peninsula

Offshore Areas survey.

The 1976 population estimate based
on the work of Calkins and Schneider
(1985) is not directly comparable to our
current estimate because of somewhat
different survey approaches and
estimation techniques. Nevertheless, the

results provide a basis for at least a
rough comparison of the overall extent
of the decline of sea otters in southwest
Alaska. When compared to the estimate
of 94,050-128,650 from Calkins and
Schneider (1985), our current estimate

of approximately 41,500 sea otters is
53,000-87,000 lower, which is 56—68
percent lower than the estimate for
1976.
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Translocated Sea Otter Populations

As part of efforts to re-establish sea
otters in portions of their historical
range, otters from Amchitka Island (part
of the Aleutian Islands) were
translocated to other areas outside the
range of what we now recognize as the
southwest Alaska distinct population
segment, but within the range of E. 1.
kenyoni (Jameson et al. 1982). These
translocation efforts met with varying
degrees of success. From 1965 to 1969,
412 otters (89 percent from Amchitka
Island, and 11 percent from Prince
William Sound, which is in
southcentral Alaska, outside the range
of the southwest Alaska DPS) were
translocated to six sites in southeast
Alaska (Jameson et al. 1982). Since that
time, these translocated populations
have grown rapidly in numbers and
expanded their range. The most recent
surveys conducted between 1994 and
1996 estimated 12,632 otters in
southeast Alaska (USFWS 2002b).

Sea otters from Amchitka Island also
were translocated to Washington and
Oregon, and to British Columbia,
Canada, between 1969 and 1972
(Jameson et al. 1982). Sea otters
translocated to British Columbia were
captured at Amchitka Island and Prince
William Sound; the otters translocated
to Washington and Oregon were
captured at Amchitka Island only. The
British Columbia and Washington
populations have grown in number and
expanded their range, while the Oregon
population disappeared. The most
recent estimates of population size are
550 in Washington and 2,000 in British
Columbia (Jameson and Jeffries 2001;
Watson ef al. 1997). Although these
populations, as well as sea otters in
southeast Alaska, are descended from
sea otters at Amchitka Island, they are
geographically isolated from the

southwest Alaska population and their
parent population by hundreds of
kilometers (see section entitled Distinct
Vertebrate Population Segment, below)
and are not included in this proposed
listing action.

The total number of otters removed
from Amchitka as part of this
translocation program was just over 600
animals (Jameson et al. 1982). Estes
(1990) estimated that the sea otter
population at Amchitka Island remained
essentially stable at more <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>