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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 5

[Docket No. 04-01]

RIN 1557-AC13

Electronic Filings

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is adopting, in
final form, without change, an interim
rule that allows national banks to make
any class of licensing filings
electronically and clarifies the
circumstances under which the OCC
may adopt filing procedures different
from those otherwise required by part 5.
The rule also makes several technical
changes related to the Comptroller’s
Licensing Manual (Manual).

EFFECTIVE DATE: This final rule is
effective February 2, 2004.

FOR FURTHER INFORMATION CONTACT: Jean
Campbell, Attorney, Legislative and
Regulatory Activities Division, (202)
874-5090; or Darrell Sheets, Licensing
Data Manager, Licensing, Policy and
Systems Division, (202) 874-5060,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

I. Background

The OCC’s ongoing objectives include
minimizing regulatory burden for the
national banks we supervise, consistent
with safety and soundness, and
achieving greater efficiency in the
agency’s regulatory processes. National
banks’ preparation of required licensing
applications and filings and the OCC'’s
processing of those submissions are

activities where substantial efficiencies,
including cost savings, can be achieved
through increased use of electronic
technology. Moreover, the Government
Paperwork Elimination Act (GPEA)?
requires that Federal agencies consider
providing the public with the option of
automated transactional processes that
use and accept electronic filings and
signatures, when practicable. The
requirements of GPEA apply to all
interactions with the Federal
government that involve the electronic
submission, maintenance, or disclosure
of information.2 This includes
transactions—such as the electronic
filings that are the subject of this final
rule—that involve Federal information
collections covered by the Paperwork
Reduction Act (PRA).3

To further the objectives we have
described and to facilitate compliance
with GPEA, the OCC designed a new
electronic filing system called e-Corp.
E-Corp uses a Web-based electronic
application to enable national banks to
submit electronically certain types of
corporate filings to the OCC for
approval. Authorized users at each
national bank access electronic forms
through the OCC’s National BankNet
Web site (BankNet)4 and submit
electronically certain licensing filings to
the OCC using electronic signatures.
This final rule facilitates expansion of
our electronic filing program.

II. The Interim and Final Rules

On April 14, 2003, the OCC published
and requested comment on an interim
rule amending 12 CFR part 5, which
was published at 68 FR 17890. The
comment period ended June 13, 2003,
and no comments were received. Thus,
the OCC is adopting the interim rule as
a final rule with no modifications.

Accordingly, the final rule adopts
revisions to § 5.2 to expressly provide
that the OCC may permit national banks
to make any class of licensing filings
electronically. Four applications were
available to be filed electronically at the
time we published the interim rule:
establishment of a branch, relocation of

144 U.S.C. 3504 note.

2 See OMB Memorandum M-00-10, “OMB
Procedures and Guidance; Implementation of the
Government Paperwork Elimination Act,” 65 FR
25508, May 2, 2000 (OMB Guidance).

344 U.S.C. 3501 et seq.

4BankNet is a secure, extranet Web site that
allows the OCC to deliver data-based services via
the Internet to the national banks we supervise.

a branch, relocation of a main office
within a 30-mile radius (within current
city, town or village limits), and
relocation of a main office within a 30-
mile radius (outside current city, town
or village limits). These four
applications continue to be available for
electronic filing. Five notices were
added earlier this year, including
notification of change of corporate title;
notification of change of main office
address; official 90-day advance branch
closing and downgrade notice; final
branch closing, consolidation,
relocation, or downgrade notice; and
notification of main office relocation to
an existing branch. Additional
electronic filings currently are under
development. In recognition of the fact
that national banks rely on technology
to varying extents, electronic filing
remains voluntary, as it was under the
interim rule. Any bank that wishes to
continue filing paper-based applications
may do so.

The final rule also refers national
banks to the Manual to find information
about the filings that are available for
electronic submission. The Manual,
which is available on the OCC’s Internet
Web site,? is updated on a continuous
basis.

The final rule also adopts
amendments to § 5.2(b) of our rules to
provide that, after giving appropriate
notice to the applicant and, at the OCC’s
discretion, to others, the OCC may adopt
materially different procedures for a
particular filing, or a class of filings, in
exceptional circumstances or unusual
transactions.

Finally, the final rule adopts several
technical changes regarding the Manual.
In 2002, the OCC replaced the
Comptroller’s Corporate Manual with
the Comptroller’s Licensing Manual and
made the Manual available on our
Internet Web site. The final rule adopts
changes regarding the new name of the
Manual, provides the OCC’s Internet
address, and substitutes a new address
to use to request a printed version of the
Manual.

5 See www.occ.treas.gov/corpapps/
corpapplic.htm. This is the Web address for the
OCC’s Home page, which contains information
available to the general public. Printed copies of the
Manual are available for a fee from the OCC’s
Communications Division.
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III. Regulatory Analysis

Regulatory Flexibility Act

The Regulatory Flexibility Act applies
only to rules for which an agency
publishes a general notice of proposed
rulemaking pursuant to 5 U.S.C. 553(b).6
Because the OCC was not required to
publish, and did not publish, a general
notice of proposed rulemaking,” the
Regulatory Flexibility Act does not
apply to this final rule.

Unfunded Mandates Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-04 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC has determined that the final
rule will not result in expenditures by
State, local, or tribal governments or by
the private sector of $100 million or
more. Accordingly, the OCC has not
prepared a budgetary impact statement
or specifically addressed the regulatory
alternatives considered.

Executive Order 12866

The OCC has determined that this
final rule does not constitute a
“significant regulatory action” for the
purposes of Executive Order 12866.

Paperwork Reduction Act

The OCC may not conduct or sponsor,
and a respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

This final rule adopts changes from
the interim rule which, in §5.2(d),
permits the electronic filing of
applications that contain collection of
information requirements. These
requirements are found in sections of 12
CFR part 5, Rules, Policies, and
Procedures for Corporate Activities,
such as §§5.30 (Establishment,
acquisition, and relocation of a branch)

6 See 5 U.S.C. 601(2).

7 See 5 U.S.C. 553(b)(A)(Administrative
Procedure Act (APA) provision excepting from the
notice and comment requirement ‘“‘rules of agency
organization, procedure, or practice”); 68 FR
17891-92 (discussion of applicability of section
553(b)(A) to the interim rule).

and 5.40 (Change in location of main
office). As part of the Manual, these
collections of information have been
reviewed and approved by the OMB in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) under OMB Control Number
1557-0014.

Effective Date

Subject to certain exceptions, 12
U.S.C. 4802(b)(1) provides that new
regulations and amendments to
regulations prescribed by a Federal
banking agency that impose additional
reporting, disclosure, or other new
requirements on an insured depository
institution must take effect on the first
day of a calendar quarter that begins on
or after the date on which the
regulations are published in final form.
As we described in the preamble to the
interim rule, the interim rule imposed
no additional reporting, disclosure, or
other new requirements on insured
depository institutions. For that reason,
we concluded that 12 U.S.C. 4802(b)(1)
did not apply to the interim rule. That
reasoning also applies to the final rule,
which is identical to the interim rule.
Accordingly, we conclude that the
delayed effective date requirement of 12
U.S.C. 4802(b)(1) does not apply to the
final rule.

List of Subjects in Part 5

Administrative practice and
procedure, National banks, Reporting
and recordkeeping requirements,
Securities.

PART 5—RULES, POLICIES, AND
PROCEDURES FOR CORPORATE
ACTIVITIES

» Accordingly, the interim rule
amending 12 CFR part 5 which was
published at 68 FR 17890 on April 14,
2003, is adopted as a final rule without
change.

Dated: December 23, 2003.
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 03—-32256 Filed 12—31-03; 8:45 am)]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NE-58-AD; Amendment
39-13402; AD 2003-26-05]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CF34-8C1 Series
and CF34—8C5 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for General
Electric Company (GE) CF34-8C1 series
and CF34-8C5 series turbofan engines,
with certain serial number (SN) master
variable geometry (VG) actuators
installed. This AD requires initial and
repetitive reviews of the airplane
Maintenance Data Computer (MDC) for
master VG actuator fault messages, and
if the MDC is inoperative, reviews of the
Engine Indication and Crew Alerting
System (EICAS) for fault messages. This
AD also requires replacement of
actuators reported faulty by the Full
Authority Digital Engine Control
(FADEC). This AD results from nine
reports of master VG actuator electrical
signal faults, one report of which was a
dual-channel fault, resulting in the
FADEC commanding the engine power
to idle. We are issuing this AD to
prevent VG master actuator dual-
channel electrical signal faults:

* Which will cause an uncommanded
reduction of thrust to idle with a
subsequent loss of the ability to advance
thrust above idle; and

* Could result in a multi-engine loss
of thrust if dual-channel faults occur on
more than one engine simultaneously.
DATES: This AD becomes effective
January 20, 2004. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the regulations as
of January 20, 2004.

We must receive any comments on
this AD by March 2, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e By mail: The Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003-NE—
58—AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

* By fax: (781) 238-7055.
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* By e-mail: 9-ane-
adcomment@faa.gov.

You can get the service information
referenced in this AD from General
Electric Company via Lockheed Martin
Technology Services, 10525 Chester
Road, Suite C, Cincinnati, Ohio 45215,
telephone (513) 672-8400, fax (513)
672-8422.

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA. You may examine the
service information, by appointment, at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Robert Grant, Aerospace Engineer,
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Park,
Burlington, MA; telephone (781) 238—
7757; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: In
September of 2002, GE, the
manufacturer of CF34—-8C1 series and
CF34-8C5 series turbofan engines
replaced its supplier of dual-channel
linear variable differential transformers
(LVDTs), installed on the master VG
actuator, P/N 4120T02P02. Since that
changing of suppliers, nine master VG
actuators with LVDTs produced by the
new supplier have been reported with
single-channel electrical signal faults
sent to the MDC and to the FADEC. One
of these master VG actuators also
experienced a failure of the second
LVDT channel seventeen days after the
first single-channel fault report,
resulting in the FADEC commanding the
engine power to idle. The
manufacturer’s on-going investigation
has revealed LVDT coil wire
deformation and breakage, caused by
thermal expansion of potting material.
The affected master VG actuators are
identified by SNs APM238AE, and SNs
APM242AE and up. A dual channel
LVDT failure that occurs at a certain
phase of flight will result in a single
engine loss of thrust control. VG master
actuators with dual channel LVDT
failures that occur simultaneously on
multiple engines will cause a multi-
engine loss of thrust control.

Relevant Service Information

We have reviewed and approved the
technical contents of GE Alert Service
Bulletin (ASB) No. CF34-8C—-AL S/B
75—A0007, Revision 1, dated November
7, 2003, that describes procedures for

initial and repetitive reviews of the
airplane MDC for master VG actuator
fault messages, and if the MDC is
inoperative, reviews of the EICAS for
fault messages, and replacement of
actuators reported faulty by the FADEC.

FAA'’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other CF34-8C1 series and CF34—
8C5 series turbofan engines of the same
type design. We are issuing this AD to
prevent VG master actuator dual-
channel electrical signal faults:

* Which will cause an uncommanded
reduction of thrust to idle with a
subsequent loss of the ability to advance
thrust above idle; and

* Could result in a multi-engine loss
of thrust if dual-channel faults occur on
more than one engine simultaneously.

This AD requires an initial review
within 10 days after the effective date of
the AD, of the airplane MDC for master
VG actuator fault messages, and if the
MDC is inoperative, a review of the
EICAS for fault messages, and
replacement of actuators reported faulty
by the FADEC. This AD also requires
the same reviews, repetitively, at
intervals not to exceed 10 days, and
replacement of actuators reported faulty
by the FADEC either before further
flight or within 10 days of the first fault
occurrence, based on requirements
defined in the service information
described previously, for the actual fault
reported. You must use the service
information described previously to
perform the actions required by this AD.

FAA'’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Changes to 14 CFR Part 39—Effect on
the AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47998,
July 22, 2002), which governs our AD
system. This regulation now includes
material that relates to special flight
permits, alternative methods of
compliance, and altered products. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.

Interim Action

These actions are interim actions and
we may take further rulemaking actions
in the future.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-58—AD" in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
verbally, and that contact relates to a
substantive part of this AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend the AD in
light of those comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://
www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—NE-58—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2003-26-05 General Electric Company:
Amendment 39-13402. Docket No.
2003-NE-58-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 20, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to General Electric
Company (GE) CF34-8C1 series and CF34—
8C5 series turbofan engines, with master
variable geometry (VG) actuators, part
number 4120T02P02, serial number (SN)
APM238AE, and SNs APM242AE and up,
installed. These engines are installed on, but
not limited to, Bombardier Inc. Model CL—-
600-2C10 (CRJ-700 & 701) and CL-600-2D24
(CRJ-900) airplanes.

Unsafe Condition

(d) This AD results from nine reports of
master VG actuator electrical signal faults,
one report of which was a dual-channel fault,
resulting in the Full Authority Digital Engine
Control (FADEC) commanding the engine
power to idle. We are issuing this AD to
prevent VG master actuator dual-channel
electrical signal faults:

(1) Which will cause an uncommanded
reduction of thrust to idle with a subsequent

loss of the ability to advance thrust above
idle; and

(2) Could result in a multi-engine loss of
thrust if dual-channel faults occur on more
than one engine simultaneously.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Initial Review

(f) Within 10 days after the effective date
of this AD, initially review the Maintenance
Data Computer (MDC) fault history, and if the
MDC is inoperative, review the Engine
Indication and Crew Alerting System (EICAS)
for fault messages, and replace actuators with
faults reported by the FADEC. Follow the
review and replacement requirements of
paragraph 3 of the Accomplishment
Instructions of GE Alert Service Bulletin
(ASB) No. CF34-8C—AL S/B 75—-A0007,
Revision 1, dated November 7, 2003.

Repetitive Review

(g) At intervals not to exceed 10 days,
repetitively review the MDC fault history,
and if the MDC is inoperative, review the
EICAS for fault messages, and replace
actuators with faults reported by the FADEC.
Follow the review and replacement
requirements of paragraph 3 of the
Accomplishment Instructions of GE ASB No.
CF34-8C-AL S/B 75—-A0007, Revision 1,
dated November 7, 2003.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Special Flight Permits

(i) Under 39.23, the FAA imposes the
following conditions and limitations on the
issuance and use of Special Flight Permits for
this AD:

(1) If both engines report FADEC fault 1
messages at the same time, whether
intermittent or continuous, the MDC must be
reviewed for master VG actuator faults before
further flight. If actuator faults are still
present for both engines, then at least one
master VG actuator must be replaced before
further flight.

(2) If a master VG actuator switches
channels, the actuator must be replaced
before further flight.

Material Incorporated by Reference

(j) You must use GE Alert Service Bulletin
No. CF34-8C—-AL S/B 75—-A0007, Revision 1,
dated November 7, 2003, to perform the
reviews and actuator dispositions required by
this AD. The Director of the Federal Register
approved the incorporation by reference of
this service bulletin in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You can get
a copy from General Electric Company via
Lockheed Martin Technology Services, 10525
Chester Road, Suite C, Cincinnati, Ohio
45215, telephone (513) 672—8400, fax (513)
672—-8422. You may review copies at the
Federal Aviation Administration (FAA), New

England Region, Office of the Regional
Counsel, 12 New England Executive Park,
Burlington, MA 01803-5299; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
Related Information

(k) None.

Issued in Burlington, Massachusetts, on
December 17, 2003.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03—-31665 Filed 12—31-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 203

[Docket No. FR-4835-C—02]

RIN 2502-A100

FHA TOTAL Mortgage Scorecard

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule; technical
correction.

SUMMARY: On November 21, 2003, HUD
published an interim rule to codify the
procedures that mortgagees and
automated underwriting system (AUS)
vendors must observe if they opt to use
the “Technology Open To Approved
Lenders” mortgage scorecard offered by
the Federal Housing Administration
(FHA). This document corrects the
interim rule by changing certain
references to “mortgage” to read
“mortgagee” and to remove “FHA-
approved” as a modifier of “AUS” in a
certain instance.

DATES: Effective Date: December 22,
2003.

FOR FURTHER INFORMATION CONTACT:
Vance T. Morris, Director, Office of
Single Family Program Development,
Room 9278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410-8000;
telephone (202) 708-2121. (This is not
a toll-free number.) Hearing- or speech-
impaired persons may access this
number by calling the toll-free Federal
Information Relay Service number at
1-800-877-8339.

SUPPLEMENTARY INFORMATION: On
November 21, 2003 (68 FR 65824), HUD
published an interim rule providing
requirements for the use of the
“Technology Open To Approved
Lenders” mortgage scorecard (TOTAL
Mortgage Scorecard, or Scorecard). The
preamble to this rule, in the third
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column of page 65824, states: “Only
AUSs developed, operated, owned, or
used by FHA-approved Direct
Endorsement mortgages, Fannie Mae, or
Freddie Mac will be able to access the
scorecard, and only FHA-approved
mortgagees will be able to obtain risk
assessments using the TOTAL Mortgage
Scorecard.” The reference in this
sentence to “‘Direct Endorsement
mortgages”” should have read ‘“Direct
Endorsement mortgagees” instead. A
conforming change removing “FHA-
approved” as a modifier of “automatic
underwriting systems (AUSs)”” and
changing ‘“Direct Endorsement
mortgages” to ‘“Direct Endorsement
mortgagees”’ is also made to the
regulation, at § 203.255(b)(5)(i)(A).

= Accordingly, FR Doc. 03—29055, FHA
TOTAL Mortgage Scorecard, (FR—4835—
I-01), published in the Federal Register
on November 21, 2003 (68 FR 65824), is
corrected as follows:

= 1. On page 65824, third column, the
fourth complete sentence under the
heading, “II. This Interim Rule,” is
revised to read as follows: “Only AUSs
developed, operated, owned, or used by
FHA-approved Direct Endorsement
mortgagees, Fannie Mae, or Freddie Mac
will be able to access the scorecard, and
only FHA-approved mortgagees will be
able to obtain risk assessments using the
TOTAL Mortgage Scorecard.”

= 2. On page 65827, second column,
§203.255(b)(5)(i)(A) is revised to read as
follows:

§203.255 Insurance of mortgage.
* * * * *
b) * * %
* %

(
(5)*
(i) * % %

(A) Permissible users. Only automatic
underwriting systems (AUSs)
developed, operated, owned, or used by
FHA-approved Direct Endorsement
mortgagees, Fannie Mae, or Freddie
Mac, may access TOTAL, and only
FHA-approved mortgagees will be able
to obtain risk-assessments using
TOTAL;

* * * * *

Dated: December 23, 2003.
Aaron Santa Anna,
Assistant, General Counsel for Regulations.
[FR Doc. 03-32021 Filed 12—-31—-03; 8:45 am]
BILLING CODE 4210-27-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9105]
RIN 1545-BC17

Changes in Computing Depreciation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
regulations relating to a change in
computing depreciation or amortization
as well as a change from a
nondepreciable or nonamortizable asset
to a depreciable or amortizable asset (or
vice versa). Specifically, these
regulations provide guidance to any
taxpayer that makes a change in
depreciation or amortization on whether
such change is a change in method of
accounting under section 446(e) of the
Internal Revenue Code and on the
application of section 1016(a)(2) in
determining whether the change is a
change in method of accounting. The
text of these temporary regulations also
serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register.
DATES: Effective Dates: These
regulations are effective January 2, 2004.
Applicability Dates: For dates of
applicability, see §§1.167(e)-1T(e),
1.446(e)—-1T(e)(4), and 1.1016-3T(j).
FOR FURTHER INFORMATION CONTACT: Sara
Logan or Douglas Kim, (202) 622—-3110
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1 to provide regulations
under sections 167, 446(e), and
1016(a)(2) of the Internal Revenue Code
(Code). These regulations provide the
changes in depreciation or amortization
that are, and are not, a change in
method of accounting under § 1.446—
1(e). Additionally, these regulations
amend § 1.167(e)-1 to provide that
certain changes in depreciation method
for property for which depreciation is
determined only under section 167 are
made without the consent of the
Commissioner of Internal Revenue, and
amend § 1.1016-3 to provide that
section 1016(a)(2) does not permanently
affect a taxpayer’s lifetime income for
purposes of determining whether a

change in depreciation or amortization
is a change in method of accounting.

Explanation of Provisions

Background

Section 446 provides in general that
taxable income shall be computed under
the method of accounting on the basis
of which the taxpayer regularly
computes the taxpayer’s income in
keeping the taxpayer’s books. Section
446(e) provides that, except as
otherwise expressly provided in chapter
1 of the Code, a taxpayer who changes
the method of accounting on the basis
of which the taxpayer regularly
computes the taxpayer’s income in
keeping the taxpayer’s books shall,
before computing the taxpayer’s taxable
income under the new method, secure
the consent of the Secretary.

Section 1.446-1(e)(2)(ii)(a) provides
in pertinent part that a change in
method of accounting includes a change
in the overall plan of accounting for
gross income or deductions or a change
in the treatment of any material item
used in such overall plan. A material
item is any item that involves the proper
time for the inclusion of the item in
income or the taking of a deduction.
However, § 1.446-1(e)(2)(ii)(b) provides
in pertinent part that a change in
method of accounting does not include
an adjustment in the useful life of a
depreciable asset. Although such
adjustment may involve the question of
the proper time for the taking of a
deduction, such item is traditionally
corrected by adjustments in the current
and future years.

Section 1.167(e)—1(a) provides that in
general, any change in the method of
computing the depreciation allowances
with respect to a particular account
(other than a change in method
permitted or required by reason of the
operation of former section 167(j)(2) and
§1.167(j)-3(c)) is a change in method of
accounting, and such a change will be
permitted only with the consent of the
Commissioner, except that certain
changes to the straight line method of
depreciation will be permitted without
consent as provided in former section
167(e)(1), (2), and (3). Any request for a
change in method of depreciation shall
be made in accordance with section 446
and the regulations under section 446.

In 1996, the IRS issued Rev. Proc.
96-31 (1996-1 C.B. 714), providing that
a change from not claiming the
depreciation or amortization allowable
to claiming the depreciation or
amortization allowable is a change in
method of accounting for which the
consent of the Commissioner of Internal
Revenue is required.
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In Kurzet v. Commissioner, 222 F.2d
830, 842-845 (10th Cir. 2000), the
taxpayer sought to change the
classification of property under section
168 from nonresidential real property to
15-year property thereby resulting in a
change in recovery period from 31.5
years to 15 years. The Tenth Circuit
held that a change in recovery period
under section 168 is a change in method
of accounting under section 446(e). In
reaching its holding, the Tenth Circuit
considered the taxpayer’s argument that
a change in recovery period is analogous
to a change in useful life, but concluded
that the Commissioner’s interpretation
of §1.446-1(e)(2)(ii) in Rev. Proc. 96-31
as requiring a taxpayer to obtain
permission for a change in recovery
period is not plainly erroneous or
inconsistent with § 1.446-1(e)(2)(ii).

In Brookshire Brothers Holding, Inc. &
Subsidiaries v. Commissioner, 320 F.3d
507 (5th Cir. 2003), aff’g. T.C. Memo.
2001-150, reh’g en banc denied, 65 Fed.
Appx. 511 (5th Cir. 2003), the Fifth
Circuit held that a change in
classification of property under section
168 is not a change in method of
accounting under section 446(e) because
the change is the functional equivalent
of a change in useful life thereby
resulting in the change falling under the
useful life exception in § 1.446—
1(e)(2)(ii)(b). The Eighth Circuit in
O’Shaughnessy v. Commissioner, 332
F.3d 1125 (8th Cir. 2003), rev’g in part
2002-1 U.S.T.C. (CCH) {50,235 (D.
Minn. 2001), adopted the analysis in
Brookshire and held that a change in
classification of property under section
168 falls within the useful life exception
and, thus, does not constitute a change
in method of accounting under section
446(e).

Further, in Green Forest
Manufacturing Inc. v. Commissioner,
T.C.Memo. 2003-75, the Tax Court
extended its reasoning in Brookshire.
The court held that a change in
computing depreciation from the
general depreciation system in section
168(a) to the alternative depreciation
system in section 168(g) is a change in
classification that falls within the useful
life exception and, therefore, is not a
change in method of accounting.

As a result of these decisions, there is
inconsistent treatment of taxpayers with
respect to whether a change in
computing depreciation under section
168 is a change in method of accounting
under section 446(e). These regulations
clarify the changes in depreciation or
amortization (depreciation) that are (and
are not) changes in method of
accounting under section 446(e).

Scope

The regulations provide the changes
in depreciation for property for which
depreciation is determined under
section 167, 168, 197, 14001, 1400L(b),
or 1400L(c), or former section 168, of
the Code that are (and are not) changes
in method of accounting under section
446(e). The regulations also clarify that
the rules in § 1.167(e)—1 with respect to
a change in the depreciation method
made without the consent of the
Commissioner apply only to property
for which depreciation is determined
under section 167 (other than under
section 168, section 1400I, section
1400L, or former section 168).

Changes in Depreciation That Are
Changes in Method of Accounting

In general, the regulations provide
that a change in the depreciation
method, period of recovery, or
convention of a depreciable or
amortizable asset is a change in method
of accounting. This change may be the
result of, for example, a change in the
classification of property under section
168(e) or a change in computing
depreciation from the general
depreciation system under section
168(a) to the alternative depreciation
system of section 168(g). Further, a
change to or from claiming the
additional first year depreciation
deduction provided by section 168(k) or
1400L(b) is a change in method of
accounting under certain circumstances.

The regulations clarify that the useful
life exception, which has been moved
from § 1.446-1(e)(2)(ii)(b) to § 1.446—
1T(e)(2)(ii)(d), applies only to property
for which the depreciation is
determined under section 167 (other
than under section 168, section 14001,
section 1400L, or former section 168).
However, a change to or from a useful
life (or recovery period or amortization
period) that is specifically assigned by
the Code, the regulations under the
Code, or other guidance published in
the Internal Revenue Bulletin is a
change in method of accounting.

The regulations also provide that a
change in salvage value to zero for a
depreciable or amortizable asset for
which the salvage value is expressly
treated as zero by the Code, the
regulations under the Code, or other
guidance published in the Internal
Revenue Bulletin, is treated as a change
in method of accounting. Any other
change in salvage value is not treated as
a change in method of accounting.

Further, the regulations provide that a
change in the accounting for depreciable
or amortizable assets from single asset
accounting to multiple asset accounting

(pooling), or vice versa, or from one type
of multiple asset accounting (pooling) to
a different type of multiple asset
accounting (pooling) is a change in
method of accounting. Also, for
depreciable or amortizable assets that
are mass assets accounted for in
multiple asset accounts or pools, a
change in the method of identifying
which assets have been disposed is a
change in method of accounting (for
example, from specific identification to
a first-in, first-out method).

Finally, the regulations provide that a
change in the treatment of an asset from
nondepreciable or nonamortizable
(nondepreciable) to depreciable or
amortizable (depreciable), or vice versa,
is a change in method of accounting. For
example, a change in the treatment of an
asset that was used entirely in the
taxpayer’s trade or business and was
never held for sale from being treated as
inventory to being treated as depreciable
property is a change in method of
accounting.

Exceptions

The regulations provide that a change
in computing depreciation allowances
in the taxable year in which the use of
property changes in the hands of the
same taxpayer is not a change in method
of accounting.

The regulations also provide that the
making of a late depreciation election or
the revocation of a timely valid
depreciation election generally is not a
change in method of accounting. This
rule also applies to the making of a late
election or the revocation of a timely
valid election under section 13261(g)(2)
or (3) of the Revenue Reconciliation Act
of 1993 (107 Stat. 312, 540) (relating to
amortizable section 197 intangibles). To
make a late depreciation election or to
revoke a timely valid depreciation
election, a taxpayer must submit a
request for a private letter ruling.
Elections made under section
168(b)(2)(C), 168(b)(3)(D), or 168(g)(7)
are irrevocable.

Finally, the regulations provide that
any change in the placed-in-service date
of a depreciable or amortizable asset is
not treated as a change in method of
accounting.

Item Being Changed

The regulations clarify that for
purposes of changes in depreciation, the
item being changed is the depreciation
treatment of each individual depreciable
or amortizable asset. However, the item
is the depreciation treatment of each
vintage account with respect to
depreciable assets for which
depreciation is determined under
§1.167(a)-11 (CLADR property).
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Further, a change in computing
depreciation under section 167 (other
than a change under section 168, section
14001, section 1400L, or former section
168) is permitted only with respect to
all assets in a particular account (as
defined in § 1.167(a)-7) or vintage
account.

Special Rules

The regulations also provide rules for
the following: (1) A change from a
declining balance method under section
168(b)(1) or (2) to the straight line
method; (2) changes in certain
depreciation methods under section 167
(other than under section 168, section
14001, section 1400L, or former section
168); and (3) section 481 adjustments.

With respect to a change from the
200-percent or 150-percent declining
balance method under section 168(b)(1)
or (2) to the straight line method, the
regulations provide that this change
may be made without the consent of the
Commissioner in the first taxable year in
which the depreciation allowance under
the straight line method is greater than
the depreciation allowance under the
declining balance method.

With respect to changes in
depreciation methods under section 167
(other than under section 168, section
14001, section 1400L, or former section
168), the regulations provide cross-
references to regulations under section
167 that allow certain depreciation
method changes to be made without the
consent of the Commissioner.

With respect to section 481
adjustments, the regulations also clarify
that except as otherwise expressly
provided by the Code, the regulations
under the Code, or other guidance
published in the Internal Revenue
Bulletin, a change from one permissible
method of computing depreciation to
another permissible method of
computing depreciation for a
depreciable or amortizable asset is
implemented on either a cut-off method
(as described in section 2.06 of Rev.
Proc. 97-27 (1997—-1 C.B. 680) and in
section 2.06 of Rev. Proc. 2002—9 (2002—
1 C.B. 327)) or a modified cut-off
method (under which the adjusted
depreciable basis of the asset as of the
beginning of the year of change is
recovered using the new permissible
method of accounting). Because no
items are duplicated or omitted from
income when the cut-off method or the
modified cut-off method is used to effect
the change in method of accounting, no
section 481 adjustment is required or
permitted. However, a change from an
impermissible method of computing
depreciation to a permissible method of
computing depreciation results in a

negative or positive section 481
adjustment because the adjusted
depreciable basis of the asset as of the
beginning of the year of change is
changed as a result of the change in
computing depreciation. Similarly, a
change in the treatment of an asset from
nondepreciable to depreciable (or vice
versa) or a change from expensing to
depreciating an asset (or vice versa) will
also result in a negative or positive
section 481 adjustment.

Application of the Allowed or Allowable
Rule to Changes in Method of
Accounting

Section 1016(a)(2) provides that the
basis of property is adjusted in respect
of any period since February 28, 1913,
for exhaustion, wear and tear,
obsolescence, amortization, and
depletion, to the extent of the amount
allowed as deductions in computing
taxable income and resulting in a
reduction for any taxable year of the
taxpayer’s taxes, but not less than the
amount allowable.

Concurrently with the issuance of
these regulations, the IRS and Treasury
Department will issue a revenue
procedure that will allow a taxpayer to
change the taxpayer’s method of
determining depreciation for a
depreciable or amortizable asset after its
disposition if the taxpayer did not take
into account any depreciation
allowance, or did take into account
some depreciation but less than the
depreciation allowable, for the asset in
computing taxable income in the year of
disposition or in prior taxable years.
Because the taxpayer is permitted to
claim the allowable depreciation not
taken into account for this asset, the
taxpayer’s lifetime income is not
permanently affected by the “allowed or
allowable” rule under section
1016(a)(2). Accordingly, the regulations
provide that section 1016(a)(2) does not
permanently affect a taxpayer’s lifetime
income for purposes of determining
whether a change in depreciation is a
change in method of accounting under
section 446(e) and the regulations under
section 446(e).

The revenue procedure also will
revise the depreciation changes
included in Rev. Proc. 2002-9 (2002—1
C.B. 327), the automatic change in
method of accounting revenue
procedure, to conform with these
regulations and will waive the
application of Rev. Rul. 90-38 (1990-1
C.B. 57) for changes in depreciation
made under Rev. Proc. 97-27 (1997-1
C.B. 680) or Rev. Proc. 2002—-9.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. For the
applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6), refer
to the Special Analyses section of the
preamble to the cross-reference notice of
proposed rulemaking published in the
Federal Register. Pursuant to section
7805(f) of the Code, these temporary
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Sara Logan, Office of
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.167(e)—1 is amended
by:
= 1. Revising paragraph (a).
» 2. Adding new paragraph (e).

The addition and revision read as
follows:

§1.167(e)-1 Change in method.

(a) In general. [Reserved]. For further
guidance, see § 1.167(e)-1T(a).
* * * * *

(e) Effective date. [Reserved]. For
further guidance, see the first two
sentences of § 1.167(e)-1T(e).

m Par. 3. Section 1.167(e)—1T is added to
read as follows:

§1.167(e)-1T Change in method
(temporary).

(a) In general. (1) Any change in the
method of computing the depreciation
allowances with respect to a particular
account (other than a change in method
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permitted or required by reason of the
operation of former section 167(j)(2) and
§1.167(j)-3(c)) is a change in method of
accounting, and such a change will be
permitted only with the consent of the
Commissioner, except that certain
changes to the straight line method of
depreciation will be permitted without
consent as provided in former section
167(e)(1), (2), and (3). Except as
provided in paragraphs (c) and (d) of
this section, a change in method of
computing depreciation will be
permitted only with respect to all the
assets contained in a particular account
as defined in § 1.167(a)-7. Any change
in the percentage of the current straight
line rate under the declining balance
method, for example, from 200 percent
of the straight line rate to any other
percent of the straight line rate, or any
change in the interest factor used in
connection with a compound interest or
sinking fund method, will constitute a
change in method of depreciation. Any
request for a change in method of
depreciation shall be made in
accordance with section 446(e) and the
regulations under section 446(e). For
rules covering the use of depreciation
methods by acquiring corporations in
the case of certain corporate
acquisitions, see section 381(c)(6) and
the regulations under section 381(c)(6).

(2) Paragraphs (b), (c), and (d) of this
section apply to property for which
depreciation is determined under
section 167 (other than under section
168, section 14001, section 1400L, or
under section 168 prior to its
amendment by the Tax Reform Act of
1986 (100 Stat. 2121)) of the Internal
Revenue Code.

(b) through (d) [Reserved]. For further
guidance, see § 1.167(e)-1(b) through
(d).

(e) Effective date. This section applies
on or after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see §1.167(e)-1 in
effect prior to December 30, 2003
(§1.167(e)—1 as contained in 26 CFR
part 1 edition revised as of April 1,
2003). The applicability of this section
expires on or before January 2, 2007.
= Par. 4. Section 1.446—1 is amended by:
= 1. Revising paragraphs (e)(2)(ii)(a),
(e)(2)(ii)(b), and (e)(2)(iii).

» 2. Adding new paragraphs (e)(2)(ii)(d)
and (e)(4).

The additions and revisions read as

follows:

§1.446-1 General rule for methods of
accounting.
* * * * *

* k%
e

(2)* L

(ii) (a) [Reserved]. For further
guidance, see § 1.446—1T(e)(2)(ii)(a).

(b) [Reserved]. For further guidance,
see §1.446-1T(e)(2)(ii)(b).

(d) Changes involving depreciable or
amortizable assets. [Reserved]. For
further guidance, see § 1.446—
1T(e)(2)(ii)(d).

(iii) Examples. [Reserved]. For further
guidance, see § 1.446—1T(e)(2)(iii).

(4) Effective date. [Reserved]. For
further guidance, see § 1.446(e)—
1T(e)(4)(i) and (ii).

» Par. 5. Section 1.446—1T is added to
read as follows:

§1.446-1T General rule for methods of
accounting (temporary).

(a) through (e)(2)(i) [Reserved]. For
further guidance, see § 1.446-1(a)
through (e)(2)(i).

(e)(2)(ii)(a) A change in the method of
accounting includes a change in the
overall plan of accounting for gross
income or deductions or a change in the
treatment of any material item used in
such overall plan. Although a method of
accounting may exist under this
definition without the necessity of a
pattern of consistent treatment of an
item, in most instances a method of
accounting is not established for an item
without such consistent treatment. A
material item is any item that involves
the proper time for the inclusion of the
item in income or the taking of a
deduction. Changes in method of
accounting include a change from the
cash receipts and disbursement method
to an accrual method, or vice versa, a
change involving the method or basis
used in the valuation of inventories (see
sections 471 and 472 and the
regulations under sections 471 and 472),
a change from the cash or accrual
method to a long-term contract method,
or vice versa (see § 1.460—4), certain
changes in computing depreciation or
amortization (see paragraph (e)(2)(ii)(d)
of this section), a change involving the
adoption, use or discontinuance of any
other specialized method of computing
taxable income, such as the crop
method, and a change where the
Internal Revenue Code and regulations
under the Code specifically require that
the consent of the Commissioner must
be obtained before adopting such a
change.

(b) A change in method of accounting
does not include correction of
mathematical or posting errors, or errors
in the computation of tax liability (such
as errors in computation of the foreign
tax credit, net operating loss, percentage
depletion, or investment credit). Also, a

change in method of accounting does
not include adjustment of any item of
income or deduction that does not
involve the proper time for the
inclusion of the item of income or the
taking of a deduction. For example,
corrections of items that are deducted as
interest or salary, but that are in fact
payments of dividends, and of items
that are deducted as business expenses,
but which are in fact personal expenses,
are not changes in method of
accounting. In addition, a change in the
method of accounting does not include
an adjustment with respect to the
addition to a reserve for bad debts.
Although such adjustment may involve
the question of the proper time for the
taking of a deduction, such items are
traditionally corrected by adjustment in
the current and future years. For the
treatment of the adjustment of the
addition to a bad debt reserve (for
example, for banks under section 585 of
the Internal Revenue Code), see the
regulations under section 166 of the
Internal Revenue Code. A change in the
method of accounting also does not
include a change in treatment resulting
from a change in underlying facts. For
further guidance on changes involving
depreciable or amortizable assets, see
paragraph (e)(2)(ii)(d) of this section and
§1.1016-3T(h).

(c) [Reserved]. For further guidance,
see §1.446-1(e)(2)(ii)(c).

(d) Changes involving depreciable or
amortizable assets—(1) Scope. This
paragraph (e)(2)(ii)(d) applies to
property subject to section 167, 168,
197, 14001, 1400L(b), or 1400L(c), or to
section 168 prior to its amendment by
the Tax Reform Act of 1986 (100 Stat.
2121) (former section 168).

(2) Changes in depreciation or
amortization that are a change in
method of accounting. Except as
provided in paragraph (e)(2)(ii)(d)(3) of
this section, a change in the treatment
of an asset from nondepreciable or
nonamortizable to depreciable or
amortizable, or vice versa, is a change in
method of accounting. Additionally, a
correction to require depreciation or
amortization in lieu of a deduction for
the cost of depreciable or amortizable
assets that had been consistently treated
as an expense in the year of purchase,
or vice versa, is a change in method of
accounting. Further, except as provided
in paragraph (e)(2)(ii)(d)(3) of this
section, the following changes in
computing depreciation or amortization
are a change in method of accounting:

(1) A change in the depreciation or
amortization method, period of
recovery, or convention of a depreciable
or amortizable asset.
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(1) A change from not claiming to
claiming the additional first year
depreciation deduction provided by
section 168(k) or 1400L(b) for, and the
resulting change to the amount
otherwise allowable as a depreciation
deduction for the remaining adjusted
depreciable basis (or similar basis) of,
qualified property, 50-percent bonus
depreciation property, or qualified New
York Liberty Zone property, provided
the taxpayer did not make the election
out of the additional first year
depreciation deduction (or did not make
a deemed election out of the additional
first year depreciation deduction; for
further guidance, see Rev. Proc. 2002-33
(2002—1 C.B. 963), Rev. Proc. 2003-50
(2003—-29 I.LR.B. 119), and
§601.601(d)(2)(ii)(b) of this chapter) for
the class of property in which the
qualified property, the 50-percent bonus
depreciation property, or the qualified
New York Liberty Zone property is
included.

(iif) A change from claiming the 30-
percent additional first year
depreciation deduction to claiming the
50-percent additional first year
depreciation deduction for 50-percent
bonus depreciation property (provided
the property is not included in any class
of property for which the taxpayer
elected the 30-percent, instead of the 50-
percent, additional first year
depreciation deduction) or a change
from claiming the 50-percent additional
first year depreciation deduction to
claiming the 30-percent additional first
year depreciation deduction for
qualified property (including property
that is included in a class of property for
which the taxpayer elected the 30-
percent, instead of the 50-percent,
additional first year depreciation
deduction) or qualified New York
Liberty Zone property, and the resulting
change to the amount otherwise
allowable as a depreciation deduction
for the property’s remaining adjusted
depreciable basis (or similar basis). This
paragraph (e)(2)(ii)(d)(2)(iii) does not
apply if a taxpayer is making a late
election or revoking a timely valid
election under section 168(k) or
1400L(b) (see paragraph
(e)(2)(i1)(d)(3)(iii) of this section).

(iv) A change from claiming to not
claiming the additional first year
depreciation deduction for an asset that
is not qualified property, 50-percent
bonus depreciation property, or
qualified New York Liberty Zone
property, and the resulting change to the
amount otherwise allowable as a
depreciation deduction for the
property’s depreciable basis.

(v) A change in salvage value to zero
for a depreciable or amortizable asset for

which the salvage value is expressly
treated as zero by the Internal Revenue
Code (for example, section 168(b)(4)),
the regulations under the Code (for
example, § 1.197-2(f)(1)(ii)), or other
guidance published in the Internal
Revenue Bulletin.

(vi) A change in the accounting for
depreciable or amortizable assets from a
single asset account to a multiple asset
account (pooling), or vice versa, or from
one type of multiple asset account
(pooling) to a different type of multiple
asset account (pooling).

(vii) For depreciable or amortizable
assets that are mass assets accounted for
in multiple asset accounts or pools, a
change in the method of identifying
which assets have been disposed. For
purposes of this paragraph
(e)(2)(i1)(d)(2)(vii), the term mass assets
means a mass or group of individual
items of depreciable or amortizable
assets that are not necessarily
homogeneous, each of which is minor in
value relative to the total value of the
mass or group, numerous in quantity,
usually accounted for only on a total
dollar or quantity basis, with respect to
which separate identification is
impracticable, and placed in service in
the same taxable year.

(viii) Any other change in
depreciation or amortization as the
Secretary may designate by publication
in the Federal Register or in the Internal
Revenue Bulletin (see § 601.601(d)(2) of
this chapter).

(3) Changes in depreciation or
amortization that are not a change in
method of accounting—I(i) Useful life.
An adjustment in the useful life of a
depreciable or amortizable asset for
which depreciation is determined under
section 167 (other than under section
168, section 14001, section 1400L, or
former section 168) is not a change in
method of accounting. This adjustment
in useful life is corrected by adjustments
in the taxable year in which the
conditions known to exist at the end of
that taxable year changed thereby
resulting in a redetermination of the
useful life under § 1.167(a)-1(b) (or if
the period of limitation for assessment
under section 6501(a) has expired for
that taxable year, in the first succeeding
taxable year open under the period of
limitation for assessment), and in
subsequent taxable years. In other
situations, the adjustment in useful life
may be corrected by adjustments in the
earliest taxable year open under the
period of limitation for assessment
under section 6501(a) or the earliest
taxable year under examination by the
Internal Revenue Service (IRS) but in no
event earlier than the placed-in-service
year of the asset, and in subsequent

taxable years. However, if a taxpayer
initiates the correction in useful life, in
lieu of filing amended Federal tax
returns (for example, because the
conditions known to exist at the end of
a prior taxable year changed thereby
resulting in a redetermination of the
useful life under § 1.167(a)-1(b)), the
taxpayer may correct the adjustment in
useful life by adjustments in the current
and subsequent taxable years. This
paragraph (e)(2)(ii)(d)(3)(i) does not
apply if a taxpayer is changing to or
from a useful life (or recovery period or
amortization period) that is specifically
assigned by the Internal Revenue Code
(for example, section 167(f)(1), section
168(c), section 197), the regulations
under the Code, or other guidance
published in the Internal Revenue
Bulletin and, therefore, such change is
a change in method of accounting
(unless paragraph (e)(2)(ii)(d)(3)(v) of
this section applies).

(ii) Change in use. A change in
computing depreciation or amortization
allowances in the taxable year in which
the use of an asset changes in the hands
of the same taxpayer is not a change in
method of accounting.

(iii) Elections. Generally, the making
of a late depreciation or amortization
election or the revocation of a timely
valid depreciation or amortization
election is not a change in method of
accounting, except as otherwise
expressly provided by the Internal
Revenue Code, the regulations under the
Code, or other guidance published in
the Internal Revenue Bulletin. This
paragraph (e)(2)(ii)(d)(3)(iii) also applies
to making a late election or revoking a
timely valid election made under
section 13261(g)(2) or (3) of the Revenue
Reconciliation Act of 1993 (107 Stat.
312, 540) (relating to amortizable
section 197 intangibles). A taxpayer may
request consent to make a late election
or revoke a timely valid election by
submitting a request for a private letter
ruling.

(iv) Salvage value. Except as provided
under paragraph (e)(2)(ii)(d)(2)(v) of this
section, a change in salvage value of a
depreciable or amortizable asset is not
treated as a change in method of
accounting.

(v) Placed-in-service date. Any change
in the placed-in-service date of a
depreciable or amortizable asset is not
treated as a change in method of
accounting. The change in placed-in-
service date may be corrected by
adjustments in the earliest taxable year
open under the period of limitation for
assessment under section 6501(a) or the
earliest taxable year under examination
by the IRS but in no event earlier than
the placed-in-service year of the asset,
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and in subsequent taxable years.
However, if a taxpayer initiates the
change in placed-in-service date, in lieu
of filing amended federal tax returns,
the taxpayer may correct the placed-in-
service date by adjustments in the
current and subsequent taxable years.

(vi) Any other change in depreciation
or amortization as the Secretary may
designate by publication in the Federal
Register or in the Internal Revenue
Bulletin (see §601.601(d)(2) of this
chapter).

(4) Item being changed. For purposes
of a change in depreciation or
amortization to which this paragraph
(e)(2)(ii)(d) applies, the item being
changed generally is the depreciation
treatment of each individual depreciable
or amortizable asset. However, the item
is the depreciation treatment of each
vintage account with respect to a
depreciable asset for which depreciation
is determined under § 1.167(a)-11
(CLADR property). Further, a change in
computing depreciation or amortization
under section 167 (other than under
section 168, section 14001, section
1400L, or former section 168) is
permitted only with respect to all assets
in a particular account (as defined in
§1.167(a)-7) or vintage account.

(5) Special rules. For purposes of a
change in depreciation or amortization
to which this paragraph (e)(2)(ii)(d)
applies—

(1) Declining balance method to the
straight line method for MACRS
property. For tangible, depreciable
property subject to section 168 (MACRS
property) that is depreciated using the
200-percent or 150-percent declining
balance method of depreciation under
section 168(b)(1) or (2), a taxpayer may
change without the consent of the
Commissioner from the declining
balance method of depreciation to the
straight line method of depreciation in
the first taxable year in which the use
of the straight line method with respect
to the adjusted depreciable basis of the
MACRS property as of the beginning of
that year will yield a depreciation
allowance that is greater than the
depreciation allowance yielded by the
use of the declining balance method.
When the change is made, the adjusted
depreciable basis of the MACRS
property as of the beginning of the
taxable year is recovered through annual
depreciation allowances over the
remaining recovery period (for further
guidance, see section 6.06 of Rev. Proc.
87-57 (1987-2 C.B. 687) and
§601.601(d)(2)(ii)(b) of this chapter).

(if) Depreciation method changes for
section 167 property. For a depreciable
or amortizable asset for which
depreciation is determined under

section 167 (other than under section
168, section 14001, section 1400L, or
former section 168), see § 1.167(e)—
1T(b), (c), and (d) for the changes in
depreciation method that are permitted
to be made without the consent of the
Commissioner. For CLADR property, see
§1.167(a)-11(c)(1)(iii) for the changes in
depreciation method for CLADR
property that are permitted to be made
without the consent of the
Commissioner. Further, see § 1.167(a)—
11(b)(4)(iii)(c) for how to correct an
incorrect classification or
characterization of CLADR property.

(iii) Section 481 adjustment. Except as
otherwise expressly provided by the
Internal Revenue Code, the regulations
under the Code, or other guidance
published in the Internal Revenue
Bulletin, no section 481 adjustment is
required or permitted for a change from
one permissible method of computing
depreciation or amortization to another
permissible method of computing
depreciation or amortization for an asset
because this change is implemented by
either a cut-off method (for further
guidance, see section 2.06 of Rev. Proc.
97-27 (1997-1 C.B. 680), section 2.06 of
Rev. Proc. 2002-9 (2002-1 C.B. 327),
and §601.601(d)(2)(ii)(b) of this chapter)
or a modified cut-off method (under
which the adjusted depreciable basis of
the asset as of the beginning of the year
of change is recovered using the new
permissible method of accounting), as
appropriate. However, a change from an
impermissible method of computing
depreciation or amortization to a
permissible method of computing
depreciation or amortization for an asset
results in a section 481 adjustment.
Similarly, a change in the treatment of
an asset from nondepreciable or
nonamortizable to depreciable or
amortizable (or vice versa) or a change
in the treatment of an asset from
expensing to depreciating (or vice versa)
results in a section 481 adjustment.

(iii) Examples. The rules of this
paragraph (e) are illustrated by the
following examples:

Example 1. Although the sale of
merchandise is an income producing factor,
and therefore inventories are required, a
taxpayer in the retail jewelry business reports
his income on the cash receipts and
disbursements method of accounting. A
change from the cash receipts and
disbursements method of accounting to the
accrual method of accounting is a change in
the overall plan of accounting and thus is a
change in method of accounting.

Example 2. A taxpayer in the wholesale
dry goods business computes its income and
expenses on the accrual method of
accounting and files its Federal income tax
returns on such basis except for real estate
taxes which have been reported on the cash

receipts and disbursements method of
accounting. A change in the treatment of real
estate taxes from the cash receipts and
disbursements method to the accrual method
is a change in method of accounting because
such change is a change in the treatment of

a material item within his overall accounting
practice.

Example 3. A taxpayer in the wholesale
dry goods business computes its income and
expenses on the accrual method of
accounting and files its Federal income tax
returns on such basis. Vacation pay has been
deducted in the year in which paid because
the taxpayer did not have a completely
vested vacation pay plan, and, therefore, the
liability for payment did not accrue until that
year. Subsequently, the taxpayer adopts a
completely vested vacation pay plan that
changes its year for accruing the deduction
from the year in which payment is made to
the year in which the liability to make the
payment now arises. The change for the year
of deduction of the vacation pay plan is not
a change in method of accounting but results,
instead, because the underlying facts (that is,
the type of vacation pay plan) have changed.

Example 4. From 1968 through 1970, a
taxpayer has fairly allocated indirect
overhead costs to the value of inventories on
a fixed percentage of direct costs. If the ratio
of indirect overhead costs to direct costs
increases in 1971, a change in the underlying
facts has occurred. Accordingly, an increase
in the percentage in 1971 to fairly reflect the
increase in the relative level of indirect
overhead costs is not a change in method of
accounting but is a change in treatment
resulting from a change in the underlying
facts.

Example 5. A taxpayer values inventories
at cost. A change in the basis for valuation
of inventories from cost to the lower of cost
or market is a change in an overall practice
of valuing items in inventory. The change,
therefore, is a change in method of
accounting for inventories.

Example 6. A taxpayer in the
manufacturing business has for many taxable
years valued its inventories at cost. However,
cost has been improperly computed since no
overhead costs have been included in valuing
the inventories at cost. The failure to allocate
an appropriate portion of overhead to the
value of inventories is contrary to the
requirement of the Internal Revenue Code
and the regulations under the Code. A change
requiring appropriate allocation of overhead
is a change in method of accounting because
it involves a change in the treatment of a
material item used in the overall practice of
identifying or valuing items in inventory.

Example 7. A taxpayer has for many
taxable years valued certain inventories by a
method which provides for deducting 20
percent of the cost of the inventory items in
determining the final inventory valuation.
The 20 percent adjustment is taken as a
“reserve for price changes.” Although this
method is not a proper method of valuing
inventories under the Internal Revenue Code
or the regulations under the Code, it involves
the treatment of a material item used in the
overall practice of valuing inventory. A
change in such practice or procedure is a
change of method of accounting for
inventories.
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Example 8. A taxpayer has always used a
base stock system of accounting for
inventories. Under this system a constant
price is applied to an assumed constant
normal quantity of goods in stock. The base
stock system is an overall plan of accounting
for inventories which is not recognized as a
proper method of accounting for inventories
under the regulations. A change in this
practice is, nevertheless, a change of method
of accounting for inventories.

Example 9. In 2000, A1, a calendar year
taxpayer engaged in the trade or business of
manufacturing knitted goods, purchased and
placed in service a building and its
components at a total cost of $10,000,000 for
use in its manufacturing operations. A1
classified the $10,000,000 as nonresidential
real property under section 168(e). A1 did
not make any elections under section 168 on
its 2000 Federal tax return. As a result, on
its 2000, 2001, and 2002 federal tax returns,
A1 depreciated the $10,000,000 under the
general depreciation system of section 168(a),
using the straight line method of
depreciation, a 39-year recovery period, and
the mid-month convention. In 2003, A1
completes a cost segregation study on the
building and its components and identifies
items that cost a total of $1,500,000 as section
1245 property. As a result, the $1,500,000
should have been classified in 2000 as 5-year
property under section 168(e) and
depreciated on A1’s 2000, 2001, and 2002
Federal tax returns under the general
depreciation system, using the 200-percent
declining balance method of depreciation, a
5-year recovery period, and the half-year
convention. Pursuant to paragraph
(e)(2)(i1)(d)(2)(i) of this section, A1’s change
to this depreciation method, recovery period,
and convention is a change in method of
accounting. This method change results in a
section 481 adjustment. The useful life
exception under paragraph (e)(2)(ii)(d)(3)(1)
of this section does not apply because the
assets are depreciated under section 168.

Example 10. In 1996, B, a calendar year
taxpayer, purchased and placed in service
new equipment at a total cost of $1,000,000
for use in its plant located outside the United
States. The equipment is 15-year property
under section 168(e) with a class life of 20
years. The equipment is required to be
depreciated under the alternative
depreciation system of section 168(g).
However, B incorrectly depreciated the
equipment under the general depreciation
system of section 168(a), using the 150-
percent declining balance method, a 15-year
recovery period, and the half-year
convention. In 2003, the IRS examines B’s
2000 Federal income tax return and changes
the depreciation of the equipment to the
alternative depreciation system, using the
straight line method of depreciation, a 20-
year recovery period, and the half-year
convention. Pursuant to paragraph
(€)(2)(ii)(d)(2)(1) of this section, this change in
depreciation method and recovery period
made by the IRS is a change in method of
accounting. This method change results in a
section 481 adjustment. The useful life
exception under paragraph (e)(2)(ii)(d)(3)(7)
of this section does not apply because the
assets are depreciated under section 168.

Example 11. In May 2001, C, a calendar
year taxpayer, purchased and placed in
service equipment for use in its trade or
business. C never held this equipment for
sale. However, C incorrectly treated the
equipment as inventory on its 2001 and 2002
Federal tax returns. In 2003, C realizes that
the equipment should have been treated as a
depreciable asset. Pursuant to paragraph
(e)(2)(ii)(d)(2) of this section, C’s change in
the treatment of the equipment from
inventory to a depreciable asset is a change
in method of accounting. This method
change results in a section 481 adjustment.

Example 12. Since 2001, D, a calendar year
taxpayer, has used the distribution fee period
method to amortize distributor commissions
and, under that method, established pools to
account for the distributor commissions (for
further guidance, see Rev. Proc. 2000-38
(2000-2 C.B. 310) and § 601.601(d)(2)(ii)(b) of
this chapter). A change in the accounting of
distributor commissions under the
distribution fee period method from pooling
to single asset accounting is a change in
method of accounting pursuant to paragraph
(e)(2)(ii)(d)(2)(vi) of this section. This method
change results in no section 481 adjustment
because the change is from one permissible
method to another permissible method.

Example 13. Since 2000, E, a calendar year
taxpayer, has accounted for items of MACRS
property that are mass assets in pools. Each
pool includes only the mass assets that are
placed in service by E in the same taxable
year. E is able to identify the cost basis of
each asset in each pool. None of the pools are
general asset accounts under section 168(i)(4)
and the regulations under section 168(i)(4). E
identified any dispositions of these mass
assets by specific identification. Because of
changes in E’s recordkeeping in 2003, it is
impracticable for E to continue to identify
disposed mass assets using specific
identification. As a result, E wants to change
to a first-in, first-out method under which the
mass assets disposed of in a taxable year are
deemed to be from the pool with the earliest
placed-in-service year in existence as of the
beginning of the taxable year of each
disposition. Pursuant to paragraph
(e)(2)(i1)(d)(2)(vii) of this section, this change
is a change in method of accounting. This
method change results in no section 481
adjustment because the change is from one
permissible method to another permissible
method.

Example 14. In August 2001, F, a calendar
taxpayer, purchased and placed in service a
copier for use in its trade or business. F
incorrectly classified the copier as 7-year
property under section 168(e). F made no
elections under section 168 on its 2001
Federal tax return. As a result, on its 2001
and 2002 Federal tax returns, F depreciated
the copier under the general depreciation
system of section 168(a), using the 200-
percent declining balance method of
depreciation, a 7-year recovery period, and
the half-year convention. In 2003, F realizes
that the copier is 5-year property and should
have been depreciated on its 2001 and 2002
Federal tax returns under the general
depreciation system using a 5-year recovery
period rather than a 7-year recovery period.
Pursuant to paragraph (e)(2)(ii)(d)(2)(i) of this

section, F’s change in recovery period from
7 to 5 years is a change in method of
accounting. This method change results in a
section 481 adjustment. The useful life
exception under paragraph (e)(2)(ii)(d)(3)(7)
of this section does not apply because the
copier is depreciated under section 168.

Example 15. In 1998, G, a calendar year
taxpayer, purchased and placed in service an
intangible asset that is not an amortizable
section 197 intangible and that is not
described in section 167(f). G amortized the
cost of the intangible asset under section
167(a) using the straight line method of
depreciation and a useful life of 13 years. In
2003, because of changing conditions, G
changes the remaining useful life of the
intangible asset to 2 years. Pursuant to
paragraph (e)(2)(ii)(d)(3)(i) of this section, G’s
change in useful life is not a change in
method of accounting because the intangible
asset is depreciated under section 167 and G
is not changing to or from a useful life that
is specifically assigned by the Internal
Revenue Gode, the regulations under the
Code, or other guidance published in the
Internal Revenue Bulletin.

Example 16. In July 2001, H, a calendar
year taxpayer, purchased and placed in
service “‘off-the-shelf”” computer software and
a new computer. The cost of the new
computer and computer software are
separately stated. H incorrectly included the
cost of this software as part of the cost of the
computer, which is 5-year property under
section 168(e). On its 2001 Federal tax return,
H elected to depreciate its 5-year property
placed in service in 2001 under the
alternative depreciation system of section
168(g). The class life for a computer is 5
years. As a result, because H included the
cost of the computer software as part of the
cost of the computer hardware, H depreciated
the cost of the software under the alternative
depreciation system, using the straight line
method of depreciation, a 5-year recovery
period, and the half-year convention. In
2003, H realizes that the cost of the software
should have been amortized under section
167(f)(1), using the straight line method of
depreciation, a 36-month useful life, and a
monthly convention. H’s change from 5-years
to 36-months is a change in method of
accounting because H is changing to a useful
life that is specifically assigned by section
167(£)(1). The change in convention from the
half-year to the monthly convention also is
a change in method of accounting. Both
changes result in a section 481 adjustment.

Example 17. On September 15, 2001, 12, a
calendar year taxpayer, purchased and
placed in service new equipment at a total
cost of $500,000 for use in its business. The
equipment is 5-year property under section
168(e) with a class life of 9 years and is
qualified property under section 168(k). 12
did not place in service any other depreciable
property in 2001. Section 168(g)(1)(A)
through (D) do not apply to the equipment.
12 intended to elect the alternative
depreciation system under section 168(g) for
5-year property placed in service in 2001.
However, 12 did not make the election.
Instead, 12 deducted on its 2001 Federal tax
return the 30-percent additional first year
depreciation attributable to the equipment
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and, on its 2001 and 2002 Federal tax
returns, depreciated the remaining adjusted
depreciable basis of the equipment under the
general depreciation system under 168(a),
using the 200-percent declining balance
method, a 5-year recovery period, and the
half-year convention. In 2003, 12 realizes its
failure to make the alternative depreciation
system election in 2001 and files a Form
3115 to change its method of depreciating the
remaining adjusted depreciable basis of the
2001 equipment to the alternative
depreciation system. Because this equipment
is not required to be depreciated under the
alternative depreciation system, 12 is
attempting to make an election under section
168(g)(7). However, this election must be
made in the taxable year in which the
equipment is placed in service (2001) and,
consequently, 12 is attempting to make a late
election under section 168(g)(7).
Accordingly, I2’s change to the alternative
depreciation system is not a change in
accounting method pursuant to paragraph
(e)(2)(11)(d)(3)(iii) of this section. Instead, 12
must submit a request for a private letter
ruling under § 301.9100-3 of this chapter,
requesting an extension of time to make the
alternative depreciation system election on
its 2001 Federal tax return.

(3) [Reserved]. For further guidance,
see §1.446-1(e)(3).

(4) Effective date—(i) In general.
Except as provided in paragraphs
(e)(3)(iii) and (e)(4)(ii) of this section,
paragraph (e) of this section applies on
or after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see § 1.446—1(e) in
effect prior to December 30, 2003
(§1.446—1(e) as contained in 26 CFR
part 1 edition revised as of April 1,
2003).

(ii) Changes involving depreciable or
amortizable assets. With respect to
paragraph (e)(2)(ii)(d) of this section,
paragraph (e)(2)(iii) Examples 9 through
17 of this section, the addition of the
language ““certain changes in computing
depreciation or amortization (see
paragraph (e)(2)(ii)(d) of this section)” to
the last sentence of paragraph
(e)(2)(ii)(a) of this section, and the
removal of all language regarding useful
life and the sentence “On the other
hand, a correction to require
depreciation in lieu of a deduction for
the cost of a class of depreciable assets
which had been consistently treated as
an expense in the year of purchase
involves the question of the proper
timing of an item, and is to be treated
as a change in method of accounting”
from paragraph (e)(2)(ii)(b) of this
section—

(A) For any change in depreciation or
amortization that is a change in method
of accounting, this section applies to
such a change in method of accounting
made for taxable years ending on or
after December 30, 2003; and

(B) For any change in depreciation or
amortization that is not a change in
method of accounting, this section
applies to such a change made for
taxable years ending on or after
December 30, 2003.

(iii) The applicability of paragraph (e)
of this section expires on or before
January 2, 2007.

» Par. 6. Section 1.1016-3 is amended
by:

-yl. Redesignating paragraph (h) as
paragraph (i).

» 2. Adding new paragraphs (h) and (j).

The additions read as follows:

§1.1016-3 Exhaustion, wear and tear,
obsolescence, amortization, and depletion
for periods since February 28, 1913.

* * * * *

(h) Application to a change in method
of accounting. [Reserved]. For further
guidance, see § 1.1016-3T(h).

* * * * *

(j) Effective date. [Reserved]. For
further guidance, see § 1.1016—3T(j)(1)
and (2).

m Par. 7. Section 1.1016-3T is added to
read as follows:

§1.1016-3T Exhaustion, wear and tear,
obsolescence, amortization, and depletion
for periods since February 28, 1913
(temporary).

(a) through (g) [Reserved]. For further
guidance, see § 1.1016-3(a) through (g).

(h) Application to a change in method
of accounting. For purposes of
determining whether a change in
depreciation or amortization for
property subject to section 167, 168,
197, 14001, 1400L(b), or 1400L(c), or to
section 168 prior to its amendment by
the Tax Reform Act of 1986 (100 Stat.
2121) (former section 168) is a change
in method of accounting under section
446(e) and the regulations under section
446(e), section 1016(a)(2) does not
permanently affect a taxpayer’s lifetime
income.

(i) [Reserved]. For further guidance,
see §1.1016-3(i).

(j) Effective date—(1) In general.
Except as provided in paragraph (j)(2) of
this section, this section applies on or
after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see §1.1016-3 in
effect prior to December 30, 2003
(§1.1016-3 as contained in 26 CFR part
1 edition revised as of April 1, 2003).

(2) Depreciation or amortization
changes. Paragraph (h) of this section
applies to a change in depreciation or
amortization for property subject to
section 167, 168, 197, 14001, 1400L(b),
or 1400L(c), or former section 168 for
taxable years ending on or after
December 30, 2003.

(3) The applicability of this section
expires on or before January 2, 2007.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: December 18, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 03—31820 Filed 12—30-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 20, 25, and 26
[TD 9102]

RIN 1545-AX96

Definition of Income for Trust
Purposes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations revising the definition of
income under section 643(b) of the
Internal Revenue Code. The regulations
are necessary to reflect changes in the
definition of trust accounting income
under state laws. The final regulations
also clarify the situations in which
capital gains are included in
distributable net income under section
643(a)(3). Conforming amendments are
made to regulations affecting ordinary
trusts, pooled income funds, charitable
remainder trusts, trusts that qualify for
the gift and estate tax marital deduction,
and trusts that are exempt from
generation-skipping transfer taxes. The
regulations affect the grantors,
beneficiaries, and fiduciaries of trusts.
DATES: Effective Date: These regulations
are effective January 2, 2004.

Applicability date: Generally, the final
regulations are applicable to trusts and
estates for taxable years ending after
January 2, 2004. See revised §§ 1.642(c)—
2, 1.642(c)-5, and 1.664-3 for special
dates of applicability affecting those
sections.

FOR FURTHER INFORMATION CONTACT:
Bradford R. Poston at (202) 622—-3060
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On February 15, 2001, proposed
regulations (REG-106513—-00) were
published in the Federal Register [66
FR 10396] containing proposed
amendments to the Income Tax
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Regulations [26 CFR part 1], the Estate
Tax Regulations [26 CFR part 20], the
Gift Tax Regulations [26 CFR part 25],
and the Generation-Skipping Transfer
Tax Regulations [26 CFR part 26]
relating to the definition of income for
trust purposes. A public hearing was
held on the proposed regulations on
June 8, 2001. Written comments were
received on the proposed regulations.
The proposed regulations, with certain
changes in response to the comments,
are adopted as final regulations.

Summary of Comments and
Explanation of Revisions

Definition of Income

The proposed regulations provide
that, for purposes of determining what
constitutes trust accounting income
under section 643(b), trust provisions
that depart fundamentally from the
traditional concepts of income and
principal generally will continue to be
disregarded as they have been under the
existing regulations. One commentator
suggested that, instead of using
traditional concepts of income and
principal, the benchmark should be
whether there is a departure from the
duty to administer the trust or estate
impartially based upon what is fair and
reasonable to all the parties. One
commentator suggested eliminating the
distinction between trust accounting
income and principal. Another
suggested that the regulations clarify the
consequences of a fundamental
departure from traditional concepts of
income and principal.

Income under section 643(b) is the
amount of income determined under the
terms of the governing instrument and
applicable local law. This concept of
income is used as the measure of the
amount that must be distributed from a
trust in order for the trust to qualify for
certain treatment under various
provisions of the Internal Revenue
Code. Trusts classified as simple trusts,
pooled income funds, net income
charitable remainder unitrusts, and
qualified subchapter S trusts (QSSTs)
are required to make distributions
measured at least in part by the amount
of trust accounting income. A similar
concept applies to trusts that qualify for
the gift and estate tax marital
deductions. Because section 643(b)
requires a determination of trust
accounting income, it is not possible to
ignore any distinctions between trust
accounting income and principal as
suggested by a commentator.

A trust instrument may provide for
any amount to be distributed to
beneficiaries currently. Trust provisions
that measure the amount of the

distribution by reference to income but
define income differently from the state
statutory definition of income generally
will be recognized for state law
purposes. However, Internal Revenue
Code provisions that require the current
distribution of income to qualify the
trust for certain federal tax treatment are
based on the assumption that the
income beneficiary will receive what is
traditionally considered to be income.
In some situations, such as with QSSTs
and marital deduction trusts for spouses
who are U.S. citizens, the income
beneficiary is permitted to also receive
principal distributions as long as all the
income is currently distributed. In other
situations, as with pooled income funds
and net income charitable remainder
unitrusts, only the income may be
distributed. In all these situations, the
determination of income is critical.
Thus, the definition of income under
the terms of the governing instrument
and applicable local law must not
depart fundamentally from traditional
concepts of income and principal, if the
desired federal tax treatment is to be
secured.

The IRS and the Treasury Department
recognize that state statutes are in the
process of changing traditional concepts
of income and principal in response to
investment strategies that seek total
positive return on trust assets. These
statutes are designed to ensure that,
when a trust invests in assets that may
generate little traditional income
(including dividends, interest, and
rents), the income and remainder
beneficiaries are allocated reasonable
amounts of the total return of the trust
(including both traditional income and
capital appreciation of trust assets) so
that both classes of beneficiaries are
treated impartially. Some statutes
permit the trustee to pay to the person
entitled to the income a unitrust amount
based on a fixed percentage of the fair
market value of the trust assets. Other
statutes permit the trustee the discretion
to make adjustments between income
and principal to treat the beneficiaries
impartially. Under the proposed
regulations, a trust’s definition of
income in conformance with applicable
state statutes will be respected for
federal tax purposes when the state
statutes provide for a reasonable
apportionment of the total return of the
trust.

Some commentators suggested that,
even in those states that have not
enacted legislation specifically
authorizing powers to adjust or a
unitrust definition of income, trust
instruments containing such provisions
should be respected as defining income
for purposes of section 643(b). Under a

unitrust or power to adjust, items
traditionally allocable to principal (such
as gains from the sale or exchange of
trust assets) may, under certain
circumstances, be allocated to income,
and items traditionally allocable to
income (such as dividends, interest, and
rents) may, under certain circumstances,
be allocated to principal. The proposed
regulations already recognize that gains
from the sale or exchange of trust assets
may, under certain circumstances, be
allocated to income under the terms of
the governing instrument. However,

§ 1.643(b)-1 has always provided that
the allocation to principal, under the
terms of the governing instrument, of
items that traditionally would be
allocable to income will not be
respected for purposes of section 643(b),
and this position is maintained in the
final regulations. Accordingly, the IRS
and the Treasury Department believe
that an allocation to principal of
traditional income items should be
respected for Federal tax purposes only
if applicable state law has specifically
authorized such an allocation in certain
limited circumstances, such as when
necessary to ensure impartiality
regarding a trust investing for total
return. Under the regulations, a state
statute specifically authorizing certain
unitrust payments in satisfaction of an
income interest or certain powers to
adjust would satisfy that requirement.
Further, the IRS and the Treasury
Department acknowledge that other
actions may constitute applicable state
law, such as a decision by the highest
court of the state announcing a general
principle or rule of law that would
apply to all trusts administered under
the laws of that state. However, a court
order applicable only to the trust before
the court would not constitute
applicable state law for this purpose.

Two commentators suggested that the
permissible range of unitrust
percentages should include any
percentage permitted by state statutes.
The IRS and the Treasury Department
believe that when establishing a unitrust
percentage that attempts to yield the
equivalent of income over a long period
of time that may encompass wide
variations in economic conditions, a
range of 3% to 5% will be considered
a reasonable apportionment of a trust’s
total return. In response to one
comment, the range of unitrust
percentages has been adjusted in the
final regulations to include, rather than
exclude, unitrust percentages of 3% and
5%. Also in response to comments, the
final regulations state that the periodic
redetermination of the fair market value
of the trust assets may be done as of a



14 Federal Register/Vol.

69, No. 1/Friday, January 2, 2004/Rules and Regulations

particular date each year or as an
average determined on a multiple year
basis.

The proposed regulations state that
traditionally ordinary income is
allocated to income and capital gains
are allocated to principal. One
commentator pointed out that ordinary
income and capital gains are tax
concepts and not concepts that have any
meaning for purposes of trust
accounting income. The final
regulations have been revised to state
that traditionally items such as
dividends, interest, and rents are
allocated to income and the proceeds
from the sale or exchange of trust assets
are allocated to principal.

The proposed regulations refer to a
power to make equitable adjustments
between income and principal and
describe the circumstances under which
these adjustments currently are
permitted under state law and will be
respected for Federal tax purposes.
Specifically, state statutes permit
adjustments when trust assets are
invested under the state’s prudent
investor standard, the trust instrument
refers to income in describing the
amount that may or must be paid to a
beneficiary, and the trustee, after
applying the state statutory rules
regarding the allocation of receipts and
disbursements between income and
principal, is unable to administer the
trust impartially. One commentator
requested clarification of the
requirements a trustee must satisfy to
make an adjustment that will be
respected for Federal tax purposes.
Those requirements are a matter of local
law and may differ from state to state;
the trustee must meet whatever
requirements are imposed by applicable
local law on the exercise of this power.
One commentator pointed out that state
statutes do not include the term
equitable in referring to this power and
suggested deleting that term. One
commentator suggested adding
“generally” to the statement concerning
the circumstances in which these
adjustments are permitted because some
states may permit these adjustments
without enacting a prudent investor
standard. These two suggestions are
adopted in the final regulations.

One commentator suggested clarifying
that the definition of income in the
regulations also applies to spray and
sprinkle trusts. The final regulations
provide that allocations apportioning
the total return of the trust pursuant to
the state statute will be respected
regardless of whether the trust has one
or more income beneficiaries and
irrespective of whether income must or
may be paid out each year. The

commentator also suggested that
allocations pursuant to one
apportionment method should be
respected even if a different
apportionment method was used in
prior years. The final regulations
provide that, as long as the trust
complies with the requirements of state
statutes for switching between methods
authorized by the statute, then, when
the trust switches between permitted
methods: (i) The method used in any
year will be respected for Federal tax
purposes; (ii) the switch will not
constitute a recognition event under
section 1001; and (iii) neither the
grantor nor any beneficiary will have
any gift tax consequences. This
provision does not apply to switches
between methods not specifically
authorized by state statute.

It has been questioned whether the
changes to § 1.643(b)-1 affect the
amount of income required to be
distributed by QSSTs. Section 1.1361—
1(j) provides that QSSTs are required to
distribute income as defined in
§1.643(b)-1. Therefore, no amendment
to the QSST regulations is necessary for
the new provisions of § 1.643(b)-1 to be
applicable to QSSTs.

The proposed regulations provide that
an allocation of capital gains to income
will be respected if made either (i)
pursuant to the terms of the governing
instrument and applicable local law, or
(ii) pursuant to a reasonable and
consistent exercise of a discretionary
power granted to the fiduciary by local
law, or by the governing instrument if
not inconsistent with local law. One
commentator suggested that in the
phrase “pursuant to the terms of the
governing instrument and applicable
local law,” the term “and” be replaced
with “or.” The phrase with the term
“and” is consistent with the statutory
language of section 643(b), and,
therefore, no change has been made.

One commentator suggested that a
discretionary power to allocate capital
gains to income should not have to be
exercised consistently. The exercise of
the power generally affects the actual
amount that may or must be distributed
to the income beneficiaries and affects
whether the trust or the beneficiary will
be taxed on the capital gains. Thus, the
IRS and the Treasury Department agree
that the power does not have to be
exercised consistently, as long as it is
exercised reasonably and impartially.
However, if the amount of income is
determined by a unitrust amount, the
exercise of this discretionary power has
no effect on the amount of the
distribution, but does affect whether the
beneficiary or the trust is taxed on the
capital gains. Under these

circumstances, a discretionary power
must be exercised consistently. One
commentator suggested changing the
phrase “if not inconsistent with local
law” because powers to allocate capital
gains to income will almost always be
inconsistent with the default provisions
of state law. Accordingly, the phrase has
been changed to “if not prohibited by
local law.”

Pooled Income Funds

Several commentators were
concerned about the provision in the
proposed regulations that long-term
capital gain does not qualify for the
income tax charitable deduction
available to pooled income funds (PIFs),
if the amount of income payable to the
noncharitable beneficiaries may be
either a unitrust amount or an amount
that could include unrealized
appreciation in the value of trust assets
pursuant to the exercise of a trustee’s
power to adjust. One commentator
suggested that, if income is defined as
a unitrust amount or is subject to the
trustee’s power of adjustment, the
provision in the proposed regulation
invalidly limits the amount that can be
paid to the noncharitable beneficiaries
of the PIF.

This regulatory provision places no
prohibition on paying to the
noncharitable beneficiaries an amount
of income determined under the
governing instrument and applicable
local law, even if that income is a
unitrust amount or is determined
pursuant to a power of adjustment that
takes into account unrealized
appreciation. Rather, this regulatory
provision addresses whether long-term
capital gains recognized during a year
but not distributed during that year are
permanently set aside for a charitable
purpose as required by section 642(c)(3)
to allow the PIF to claim a charitable
deduction for these amounts. If income
is defined as a unitrust amount, a future
payment of income to the noncharitable
beneficiaries may be attributable to
long-term capital gains realized, but not
distributed, in the current year. If
income is determined pursuant to a
power of adjustment that takes into
account unrealized appreciation, a
portion of the capital gain recognized
during a year may be attributable to
appreciation that was the basis for a
distribution to the noncharitable
beneficiaries in a prior year. In both
situations, the long-term capital gains
are not permanently set aside for
charitable purposes and therefore do not
qualify for the charitable deduction in
computing the PIF’s income tax
liability.
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Some commentators were concerned
that PIFs need to be able to distribute
more than the traditional amounts of
income to remain useful vehicles for
charitable giving. They suggest that PIFs
should be able to define trust
accounting income as traditional
income plus any realized capital gains
for the year but the total amount defined
as income cannot exceed a specified
percentage. Thus, the annual payout
would be the lesser of a unitrust amount
or trust accounting income defined to
include gains from the appreciation of
assets sold by the trust during the year.

Distinct statutory provisions govern
PIFs and charitable remainder unitrusts
(CRUTS). The provisions applicable to
each type of trust are specifically
designed to achieve statutory objectives
based on the nature of the charitable
and noncharitable interests in each type
of trust. The commentators’ suggestion
is, in effect, to permit PIFs to operate in
the same manner as a net income CRUT,
but without applying any of the other
CRUT requirements to these funds.
There is no authority for incorporating
certain provisions applicable to CRUTs
into the provisions applicable to PIFs.

Nevertheless, the power to adjust
authorized by many state statutes
currently applies to PIFs administered
in those states. If permitted under the
terms of the governing instrument and
state statutes, a trustee may use the
power to make adjustments by
allocating to income a portion of the
sales proceeds from trust assets in order
to treat the income and remainder
beneficiaries impartially. The proper
exercise of a power to adjust may
provide the income beneficiaries with
amounts in excess of the amount of
traditional income. The final regulations
provide that, for a PIF, the amount of
proceeds from the sale of assets that
may be allocated to income pursuant to
a power to adjust is limited to the
amount by which those proceeds exceed
the fair market value of those assets as
of the date those assets were contributed
to or purchased by the PIF. This
provision ensures that amounts
attributable to the fair market value of
assets on the date contributed to the PIF
cannot be reallocated to income under
a power to adjust. In addition, long-term
capital gains from the sale or exchange
of trust assets do not qualify for the
charitable deduction under section
642(c)(3) to the extent that any sales
proceeds are distributed to the income
beneficiaries.

One commentator suggested that the
“or” in the phrase “under the terms of
the governing instrument or applicable
local law”” should be changed to “and”
to be consistent with the statutory

definition of income under section
643(b). This change has been made.

Charitable Remainder Trusts

Several commentators were
concerned about the requirement in the
proposed regulations that net income
CRUTs under sections 664(d)(2) and
664(d)(3) contain their own definition of
income if applicable state law provides
that income is a unitrust amount. The
purpose of this proposed requirement
was to avert potential problems with
qualification of a net income CRUT in
a state that defines income as a unitrust
amount. Some commentators pointed
out that state statutes provide
alternative definitions of income and all
that should be necessary is that the trust
use a definition of income, whether
contained in the terms of the governing
instrument or applicable local law, that
is not a unitrust amount. Therefore, the
requirement that the trust contain its
own definition of income has been
eliminated from the final regulations.

Several commentators were
concerned about the provision in the
proposed regulations that the allocation
of post-contribution capital gain to
income, if permitted under the terms of
the governing instrument and applicable
local law, may not be discretionary with
the trustee. Some suggested eliminating
the prohibition on discretionary powers
held by the trustee. Some suggested that
a discretionary power should be
permitted if held by an independent
trustee. Some requested clarification
that this prohibition does not apply to
a trustee’s power to allocate receipts to
income or principal pursuant to state
law.

The provision in the proposed
regulations has no effect on the
determination of trust accounting
income under applicable state law that
grants the trustee a power to reasonably
apportion the total return of the trust.
The provision is directed at discretion
given the trustee under the terms of the
governing instrument to allocate capital
gains to income in some years and not
others. Allowing the trustee this type of
discretion is inconsistent with the
requirements for net income CRUTSs as
explained in the legislative history. The
settlor has the option of providing in the
trust that the trustee is to distribute the
lesser of the stated percentage payout or
trust income. However, this option must
be adopted in the trust instrument and
not left to the discretion of the trustee.
See H.R. Conf. Rep. No. 91-782, at 296
(1969), reprinted in 1969-3 C.B. 644,
655. A power to allocate capital gains to
income in some years and not others in
the trustee’s sole discretion is similar to
having the discretionary ability to pay

out either the trust income or the stated
percentage payout each year, regardless
of their relative values. Thus, the final
regulations continue to provide that, for
CRUTs, post-contribution capital gains
may be included in the definition of
income under the terms of the governing
instrument or applicable local law, but
not pursuant to a trustee’s discretionary
power granted by the trust instrument,
rather than by state statute, to allocate
capital gains to income.

Capital Gains and Distributable Net
Income

Section 643(a)(3) provides that gains
from the sale or exchange of capital
assets generally are excluded from
distributable net income (DNI) to the
extent that these gains are allocated to
corpus. However, capital gains allocated
to corpus are included in DNI if they are
either paid, credited, or required to be
distributed, to a beneficiary during the
year, or paid, permanently set aside, or
to be used for a charitable purpose. In
certain situations it is easily ascertained
whether capital gains are paid to a
beneficiary. For example, if the trust
instrument provides that the proceeds
from the sale of a certain asset are to be
paid to a beneficiary upon sale, then any
capital gain recognized upon the sale of
that asset is paid to the beneficiary and
is includible in DNI. However, the
circumstances in which recognized
capital gain determines the amount to
be distributed to a beneficiary during
the year are relatively rare.

More frequently, the trustee is
authorized by the trust instrument to
make discretionary distributions of
principal or, by the recently-enacted
state statutes, to pay the income
beneficiary a unitrust amount. In these
circumstances, the amount of realized
capital gain during the year does not
affect the amount distributed to a
beneficiary, and because money is
fungible, it is difficult to ascertain
whether capital gains are actually paid
to the beneficiary. With respect to these
situations, the proposed regulations
attempt to clarify the circumstances in
which capital gains are treated as
distributed to a beneficiary and
therefore are includable in DNI. The
proposed regulations provide that
capital gains will be treated as part of a
distribution to a beneficiary, if the
trustee allocates capital gains to the
distribution pursuant to a discretionary
power granted by local law or by the
governing instrument (if not
inconsistent with local law) to treat
capital gains in this manner, provided
the allocation power is exercised in a
reasonable and consistent manner, and
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is evidenced on the trust’s books,
records, and tax returns.

Commentators requested guidance on
several issues concerning the treatment
of capital gains as part of a distribution
to a beneficiary. These issues include
clarification that one trustee may
exercise the discretion differently for
different trusts and that the treatment of
capital gains from the sale of different
types of assets may be different.
Examples have been added to the final
regulations to address these situations.
In addition, some commentators were
concerned about how a trustee may
show consistency in the first year,
whether the treatment in future years
may be changed based on something
other than a change in the definition of
income, and whether existing trusts may
establish a different treatment based on
the rules in the final regulations.

In some respects, the proposed
regulations merely clarify how a trustee
may demonstrate that capital gain has
been paid to a beneficiary and therefore
is includible in DNI under section
643(a)(3). This determination is relevant
when distributions are made to
beneficiaries that exceed the amount of
DNI determined without regard to the
capital gains. In the past this situation
arose when mandatory or discretionary
payments of principal were made.
Because of the changes to the definition
of income under state statutes, the
number and variety of situations in
which this determination is relevant are
increasing. In implementing a different
method for determining income under a
state statute, the trustee may establish a
pattern for including or not including
capital gains in DNI to the extent that
the amount of income so determined is
greater than the amount of DNI
determined without regard to the capital
gains. This choice may be made
irrespective of the trustee’s practice
under a prior legal definition of income
regarding the treatment of capital gains
as part of DNI when discretionary or
mandatory distributions of principal
were made from the trust.

Two commentators requested
examples of the inclusion of capital
gains in DNI when the trustee exercises
a power to adjust between income and
principal under applicable local law.
The circumstances in which a power to
adjust is exercisable may vary among
states and may be determined by the
powers of the trustee to make
distributions of income and principal
under the terms of the governing
instrument. For example, if a trust
instrument does not permit the trustee
to distribute any corpus and the power
to adjust under local law may be
exercised only with respect to receipts

from the sale of trust assets, the amount
allocated to income under the power to
adjust may have to be from the realized
appreciation in the value of the assets
that were sold. On the other hand, if the
trust instrument permits discretionary
distributions of principal and the power
to adjust under local law may be
exercised only with respect to
appreciation in the value of trust assets,
the power to adjust may be similar to a
unitrust amount that is payable
irrespective of whether appreciated
assets are sold during the year. Because
of the potential variations in the
circumstances and ramifications of
exercising a power to adjust under
applicable state statutes, additional
examples would be unlikely to provide
meaningful or complete guidance; thus,
the final regulations contain no
additional examples concerning
inclusion of capital gains in DNI when
the trustee exercises a power to adjust.

It has been pointed out that Examples
6 through 8in § 1.643(a)-3(e) of the
proposed regulations, which are
essentially identical to examples in the
existing regulations, may no longer be
consistent with the rules in the
proposed regulations. In the final
regulations, the corresponding
examples, now Examples 7 through 10,
have been updated to take into account
the new rules. One commentator
requested examples of the effect on DNI
of capital gains from a passthrough
entity and income from a passthrough
entity that is more or less than the trust
accounting income from that entity.
These issues are beyond the scope of
this project.

Trusts Qualifying for Gift and Estate
Tax Marital Deductions

The proposed regulations provide that
a spouse will be treated as entitled to
receive all net income from a trust, as
required for the trust to qualify for the
gift and estate tax marital deductions
under § 20.2056(b)-5(a)(1) of the Estate
Tax Regulations and § 25.2523(e)-1(f)(1)
of the Gift Tax Regulations, if the trust
is administered under applicable state
law that provides for a reasonable
apportionment between the income and
remainder beneficiaries of the total
return of the trust and that meets the
requirements of § 1.643(b)-1. Thus, a
spouse who, as the income beneficiary,
is entitled in accordance with the state
statute and the governing instrument to
a unitrust amount of no less than 3%
and no more than 5% would be entitled
to all the income from the trust for
purposes of qualifying the trust for the
marital deduction.

Several commentators suggested that
a trust that provides for a unitrust

payment to the spouse should satisfy
the income standard even in states that
have not enacted legislation defining
income as a unitrust amount or
providing that a right to income may be
satisfied by such a payment. The
income distribution requirement that
must be satisfied for a trust to qualify for
the gift and estate tax marital

deductions ensures that the spouse
receives what is traditionally considered
to be income from the assets held in
trust. As previously discussed, the IRS
and the Treasury Department believe
that only if applicable state law has
authorized a departure from traditional
concepts of income and principal
should such a departure be respected for
Federal tax purposes. A state statute
specifically authorizing certain unitrust
amounts in satisfaction of an income
interest or certain powers to adjust in
conformance with the provisions of
§1.643(b)-1 would meet this standard.
However, in the absence of a state
statute, or, for example, a decision of the
highest court of the state applicable to
all trusts administered under that state’s
law, the applicable state law
requirement will not be satisfied.

It has also been suggested that, in
some circumstances, the proposed
regulations would allow the spouse to
receive less than all the traditional trust
income, and therefore would conflict
with the section 2056 statutory
requirement that the spouse receive all
trust income. For example, a spouse
who, in accordance with the state
statute, receives a 4% unitrust amount
would receive less than all the
traditional income generated by the
trust, if the trust’s total dividends,
interest, rents, etc. for the year exceed
4% . However, that spouse would
receive more than the amount of
traditional income earned by the trust in
any year that the trust’s total dividends,
interest, rents, etc. do not exceed 4%.
The regulations are intended to strike a
reasonable balance between the marital
deduction statutory requirements and
the many state statutes intended to
facilitate the investment of trust assets
while ensuring equitable treatment for
the income and remainder beneficiaries.
Indeed, Congress contemplated that, in
appropriate circumstances, an annuity
could be treated as satisfying the
statutory income distribution
requirement. The flush language
following section 2056(b)(7)(B)(ii)
specifically authorizes regulations that
treat an annuity “in a manner similar to
an income interest in property.” The
IRS and Treasury Department believe
that these regulations implement this
statutory authorization in a reasonable
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manner by recognizing allocations
under state statutes that provide for a
reasonable apportionment of the total
return of the trust.

Trusts Exempt From Generation-
Skipping Transfer Tax

The proposed regulations expand the
rules concerning changes that may be
made to trusts that are exempt from the
generation-skipping transfer tax because
they were irrevocable on September 25,
1985, without causing the loss of the
trusts’ exempt status. If such an exempt
trust is administered in conformance
with applicable state law that permits a
unitrust amount to be paid to the
income beneficiary or permits
adjustments between income and
principal to ensure impartiality, and
that meets the requirements of
§ 1.643(b)-1, its exempt status will not
be affected.

One commentator requested that the
final regulations also provide that
administration of an exempt trust as
described in these regulations will not
cause any trust beneficiary to be treated
as making a gift and will not result in
any taxable exchange by the trust or any
of its beneficiaries. Another
commentator requested that the final
regulations clarify that changing the
situs of a trust from a state with only a
traditional definition of income to a
state that permits unitrusts or powers to
adjust will not affect the exempt status
of the trust. Examples 11 and 12 have
been revised to address these and
similar concerns. The same conclusions
apply to a change of situs in the
opposite direction, from a state that
permits unitrusts or the power to adjust
to a state that has only the traditional
definition of income.

Effective Dates

The proposed regulations provide that
the final regulations apply for taxable
years that begin on or after January 2,
2004. Commentators suggested that, as a
number of states have already enacted
statutes permitting the trustee to pay to
the person entitled to the income a
unitrust amount based on a fixed
percentage of the fair market value of
the trust assets or providing the trustee
the discretion to make adjustments
between income and principal to treat
the beneficiaries impartially, the
effective date provision should be
changed to allow trustees to take
advantage of these statutes for periods
beginning before the date of the
publication of the final regulations. As
an alternative, one commentator
suggested that the IRS issue guidance
allowing trustees to rely on the

proposed regulations prior to the
publication of the final regulations.

The final regulations, in general, will
become effective for taxable years of
trusts and estates ending after January 2,
2004. In addition, taxpayers may rely on
the provisions of the final regulations
for any taxable years in which a trust or
estate is governed by a state statute
authorizing a unitrust payment in
satisfaction of the income interest of the
income beneficiaries or granting the
trustee a power to adjust between
income and principal, in each case as
described in the final regulations.

With respect to CRUTS, the
prohibition of a trustee’s discretionary
power, granted solely by the governing
instrument and not by applicable state
statute, to allocate to income sales
proceeds attributable to appreciation in
the value of the asset after the date it
was contributed to the trust or
purchased by the trust is applicable to
trusts created after January 2, 2004.

With respect to PIFs, the provision
concerning the failure of net long-term
capital gain to qualify for the charitable
deduction if the income beneficiaries,
under the terms of the governing
instrument and the state statute, may
receive a unitrust amount or an amount
based on unrealized appreciation in the
value of the fund’s assets is applicable
to taxable years of PIFs beginning after
January 2, 2004. However, provided
income has not already been determined
in such a manner, the fund’s governing
instrument may be amended or
reformed to eliminate this possibility. A
judicial proceeding to reform the fund’s
governing instrument must be
commenced, or a nonjudicial
reformation that is valid under state law
must be completed, by the date that is
nine months after the later of January 2,
2004 or the effective date of the state
statute authorizing determination of
income in such a manner.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business

Administration for comment on its
impact on small business.

Drafting Information

The principal authors of these
regulations are Bradford R. Poston and
Mary Berman of the Office of Associate
Chief Counsel (Passthroughs and
Special Industries), IRS. However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.

26 CFR Part 26

Generation-skipping transfer taxes,
Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR parts 1, 20, 25,
and 26 are amended as follows:

PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.642(c)—2 is amended
as follows:
= 1. Paragraph (c) is amended by adding
two sentences after the first sentence.
» 2. Paragraph (e) is added immediately
following paragraph (d).

The additions read as follows:

§1.642(c)-2 Unlimited deduction for
amounts permanently set aside for a
charitable purpose.

* * * * *

(c) * * * No amount of net long-term
capital gain shall be considered
permanently set aside for charitable
purposes if, under the terms of the
fund’s governing instrument and
applicable local law, the trustee has the
power, whether or not exercised, to
satisfy the income beneficiaries’ right to
income by the payment of either: an
amount equal to a fixed percentage of
the fair market value of the fund’s assets
(whether determined annually or
averaged on a multiple year basis); or
any amount that takes into account
unrealized appreciation in the value of
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the fund’s assets. In addition, no
amount of net long-term capital gain
shall be considered permanently set
aside for charitable purposes to the
extent the trustee distributes proceeds
from the sale or exchange of the fund’s
assets as income within the meaning of
§1.642(c)-5(a)(5)(). * * *

* * * * *

(e) Effective dates. Generally, the
second sentence of paragraph (c) of this
section, concerning the loss of any
charitable deduction for long-term
capital gains if the fund’s income may
be determined by a fixed percentage of
the fair market value of the fund’s assets
or by any amount that takes into
account unrealized appreciation in the
value of the fund’s assets, applies for
taxable years beginning after January 2,
2004. In a state whose statute permits
income to be determined by reference to
a fixed percentage of, or the unrealized
appreciation in, the value of the fund’s
assets, net long-term capital gain of a
pooled income fund may be considered
to be permanently set aside for
charitable purposes if the fund’s
governing instrument is amended or
reformed to eliminate the possibility of
determining income in such a manner
and if income has not been determined
in this manner. For this purpose, a
judicial proceeding to reform the fund’s
governing instrument must be
commenced, or a nonjudicial
reformation that is valid under state law
must be completed, by the date that is
nine months after the later of January 2,
2004 or the effective date of the state
statute authorizing determination of
income in such a manner.

* * * * *

= Par. 3.In § 1.642(c)-5, paragraph
(a)(5)(i) is revised to read as follows:

§1.642(c)-5 Definition of pooled income
fund.

(a) * % %

(5) * k%

(i) The term income has the same
meaning as it does under section 643(b)
and the regulations thereunder, except
that income generally may not include
any long-term capital gains. However, in
conformance with the applicable state
statute, income may be defined as or
satisfied by a unitrust amount, or
pursuant to a trustee’s power to adjust
between income and principal to fulfill
the trustee’s duty of impartiality, if the
state statute both provides for a
reasonable apportionment between the
income and remainder beneficiaries of
the total return of the trust and meets
the requirements of § 1.643(b)-1. In
exercising a power to adjust, the trustee
must allocate to principal, not to

income, the proceeds from the sale or
exchange of any assets contributed to
the fund by any donor or purchased by
the fund at least to the extent of the fair
market value of those assets on the date
of their contribution to the fund or of
the purchase price of those assets
purchased by the fund. This definition
of income applies for taxable years
beginning after January 2, 2004.

* * * * *

m Par. 4. Section 1.643(a)-3 is revised to
read as follows:

§1.643(a)-3 Capital gains and losses.

(a) In general. Except as provided in
§1.643(a)-6 and paragraph (b) of this
section, gains from the sale or exchange
of capital assets are ordinarily excluded
from distributable net income and are
not ordinarily considered as paid,
credited, or required to be distributed to
any beneficiary.

(b) Capital gains included in
distributable net income. Gains from the
sale or exchange of capital assets are
included in distributable net income to
the extent they are, pursuant to the
terms of the governing instrument and
applicable local law, or pursuant to a
reasonable and impartial exercise of
discretion by the fiduciary (in
accordance with a power granted to the
fiduciary by applicable local law or by
the governing instrument if not
prohibited by applicable local law)—

(1) Allocated to income (but if income
under the state statute is defined as, or
consists of, a unitrust amount, a
discretionary power to allocate gains to
income must also be exercised
consistently and the amount so
allocated may not be greater than the
excess of the unitrust amount over the
amount of distributable net income
determined without regard to this
subparagraph § 1.643(a)-3(b));

(2) Allocated to corpus but treated
consistently by the fiduciary on the
trust’s books, records, and tax returns as
part of a distribution to a beneficiary; or

(3) Allocated to corpus but actually
distributed to the beneficiary or utilized
by the fiduciary in determining the
amount that is distributed or required to
be distributed to a beneficiary.

(c) Charitable contributions included
in distributable net income. If capital
gains are paid, permanently set aside, or
to be used for the purposes specified in
section 642(c), so that a charitable
deduction is allowed under that section
in respect of the gains, they must be
included in the computation of
distributable net income.

(d) Capital losses. Losses from the sale
or exchange of capital assets shall first
be netted at the trust level against any

gains from the sale or exchange of
capital assets, except for a capital gain
that is utilized under paragraph (b)(3) of
this section in determining the amount
that is distributed or required to be
distributed to a particular beneficiary.
See § 1.642(h)-1 with respect to capital
loss carryovers in the year of final
termination of an estate or trust.

(e) Examples. The following examples
illustrate the rules of this section:

Example 1. Under the terms of Trust’s
governing instrument, all income is to be
paid to A for life. Trustee is given
discretionary powers to invade principal for
A’s benefit and to deem discretionary
distributions to be made from capital gains
realized during the year. During Trust’s first
taxable year, Trust has $5,000 of dividend
income and $10,000 of capital gain from the
sale of securities. Pursuant to the terms of the
governing instrument and applicable local
law, Trustee allocates the $10,000 capital
gain to principal. During the year, Trustee
distributes to A $5,000, representing A’s right
to trust income. In addition, Trustee
distributes to A $12,000, pursuant to the
discretionary power to distribute principal.
Trustee does not exercise the discretionary
power to deem the discretionary
distributions of principal as being paid from
capital gains realized during the year.
Therefore, the capital gains realized during
the year are not included in distributable net
income and the $10,000 of capital gain is
taxed to the trust. In future years, Trustee
must treat all discretionary distributions as
not being made from any realized capital
gains.

Example 2. The facts are the same as in
Example 1, except that Trustee intends to
follow a regular practice of treating
discretionary distributions of principal as
being paid first from any net capital gains
realized by Trust during the year. Trustee
evidences this treatment by including the
$10,000 capital gain in distributable net
income on Trust’s federal income tax return
so that it is taxed to A. This treatment of the
capital gains is a reasonable exercise of
Trustee’s discretion. In future years Trustee
must treat all discretionary distributions as
being made first from any realized capital
gains.

Example 3. The facts are the same as in
Example 1, except that Trustee intends to
follow a regular practice of treating
discretionary distributions of principal as
being paid from any net capital gains realized
by Trust during the year from the sale of
certain specified assets or a particular class
of investments. This treatment of capital
gains is a reasonable exercise of Trustee’s
discretion.

Example 4. The facts are the same as in
Example 1, except that pursuant to the terms
of the governing instrument (in a provision
not prohibited by applicable local law),
capital gains realized by Trust are allocated
to income. Because the capital gains are
allocated to income pursuant to the terms of
the governing instrument, the $10,000 capital
gain is included in Trust’s distributable net
income for the taxable year.
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Example 5. The facts are the same as in
Example 1, except that Trustee decides that
discretionary distributions will be made only
to the extent Trust has realized capital gains
during the year and thus the discretionary
distribution to A is $10,000, rather than
$12,000. Because Trustee will use the
amount of any realized capital gain to
determine the amount of the discretionary
distribution to the beneficiary, the $10,000
capital gain is included in Trust’s
distributable net income for the taxable year.

Example 6. Trust’s assets consist of
Blackacre and other property. Under the
terms of Trust’s governing instrument,
Trustee is directed to hold Blackacre for ten
years and then sell it and distribute all the
sales proceeds to A. Because Trustee uses the
amount of the sales proceeds that includes
any realized capital gain to determine the
amount required to be distributed to A, any
capital gain realized from the sale of
Blackacre is included in Trust’s distributable
net income for the taxable year.

Example 7. Under the terms of Trust’s
governing instrument, all income is to be
paid to A during the Trust’s term. When A
reaches 35, Trust is to terminate and all the
principal is to be distributed to A. Because
all the assets of the trust, including all capital
gains, will be actually distributed to the
beneficiary at the termination of Trust, all
capital gains realized in the year of
termination are included in distributable net
income. See §1.641(b)-3 for the
determination of the year of final termination
and the taxability of capital gains realized
after the terminating event and before final
distribution.

Example 8. The facts are the same as
Example 7, except Trustee is directed to pay
B $10,000 before distributing the remainder
of Trust assets to A. Because the distribution
to B is a gift of a specific sum of money
within the meaning of section 663(a)(1), none
of Trust’s distributable net income that
includes all of the capital gains realized
during the year of termination is allocated to
B’s distribution.

Example 9. The facts are the same as
Example 7, except Trustee is directed to
distribute one-half of the principal to A when
A reaches 35 and the balance to A when A
reaches 45. Trust assets consist entirely of
stock in corporation M with a fair market
value of $1,000,000 and an adjusted basis of
$300,000. When A reaches 35, Trustee sells
one-half of the stock and distributes the sales
proceeds to A. All the sales proceeds,
including all the capital gain attributable to
that sale, are actually distributed to A and
therefore all the capital gain is included in
distributable net income.

Example 10. The facts are the same as
Example 9, except when A reaches 35,
Trustee sells all the stock and distributes
one-half of the sales proceeds to A. If
authorized by the governing instrument and
applicable state statute, Trustee may
determine to what extent the capital gain is
distributed to A. The $500,000 distribution to
A may be treated as including a minimum of
$200,000 of capital gain (and all of the
principal amount of $300,000) and a
maximum of $500,000 of the capital gain
(with no principal). Trustee evidences the

treatment by including the appropriate
amount of capital gain in distributable net
income on Trust’s federal income tax return.
If Trustee is not authorized by the governing
instrument and applicable state statutes to
determine to what extent the capital gain is
distributed to A, one-half of the capital gain
attributable to the sale is included in
distributable net income.

Example 11. The applicable state statute
provides that a trustee may make an election
to pay an income beneficiary an amount
equal to four percent of the fair market value
of the trust assets, as determined at the
beginning of each taxable year, in full
satisfaction of that beneficiary’s right to
income. State statute also provides that this
unitrust amount shall be considered paid
first from ordinary and tax-exempt income,
then from net short-term capital gain, then
from net long-term capital gain, and finally
from return of principal. Trust’s governing
instrument provides that A is to receive each
year income as defined under state statute.
Trustee makes the unitrust election under
state statute. At the beginning of the taxable
year, Trust assets are valued at $500,000.
During the year, Trust receives $5,000 of
dividend income and realizes $80,000 of net
long-term gain from the sale of capital assets.
Trustee distributes to A $20,000 (4% of
$500,000) in satisfaction of A’s right to
income. Net long-term capital gain in the
amount of $15,000 is allocated to income
pursuant to the ordering rule of the state
statute and is included in distributable net
income for the taxable year.

Example 12. The facts are the same as in
Example 11, except that neither state statute
nor Trust’s governing instrument has an
ordering rule for the character of the unitrust
amount, but leaves such a decision to the
discretion of Trustee. Trustee intends to
follow a regular practice of treating principal,
other than capital gain, as distributed to the
beneficiary to the extent that the unitrust
amount exceeds Trust’s ordinary and tax-
exempt income. Trustee evidences this
treatment by not including any capital gains
in distributable net income on Trust’s
Federal income tax return so that the entire
$80,000 capital gain is taxed to Trust. This
treatment of the capital gains is a reasonable
exercise of Trustee’s discretion. In future
years Trustee must consistently follow this
treatment of not allocating realized capital
gains to income.

Example 13. The facts are the same as in
Example 11, except that neither state statutes
nor Trust’s governing instrument has an
ordering rule for the character of the unitrust
amount, but leaves such a decision to the
discretion of Trustee. Trustee intends to
follow a regular practice of treating net
capital gains as distributed to the beneficiary
to the extent the unitrust amount exceeds
Trust’s ordinary and tax-exempt income.
Trustee evidences this treatment by
including $15,000 of the capital gain in
distributable net income on Trust’s Federal
income tax return. This treatment of the
capital gains is a reasonable exercise of
Trustee’s discretion. In future years Trustee
must consistently treat realized capital gain,
if any, as distributed to the beneficiary to the
extent that the unitrust amount exceeds
ordinary and tax-exempt income.

Example 14. Trustee is a corporate
fiduciary that administers numerous trusts.
State statutes provide that a trustee may
make an election to distribute to an income
beneficiary an amount equal to four percent
of the annual fair market value of the trust
assets in full satisfaction of that beneficiary’s
right to income. Neither state statutes nor the
governing instruments of any of the trusts
administered by Trustee has an ordering rule
for the character of the unitrust amount, but
leaves such a decision to the discretion of
Trustee. With respect to some trusts, Trustee
intends to follow a regular practice of treating
principal, other than capital gain, as
distributed to the beneficiary to the extent
that the unitrust amount exceeds the trust’s
ordinary and tax-exempt income. Trustee
will evidence this treatment by not including
any capital gains in distributable net income
on the Federal income tax returns for those
trusts. With respect to other trusts, Trustee
intends to follow a regular practice of treating
any net capital gains as distributed to the
beneficiary to the extent the unitrust amount
exceeds the trust’s ordinary and tax-exempt
income. Trustee will evidence this treatment
by including net capital gains in distributable
net income on the Federal income tax returns
filed for these trusts. Trustee’s decision with
respect to each trust is a reasonable exercise
of Trustee’s discretion and, in future years,
Trustee must treat the capital gains realized
by each trust consistently with the treatment
by that trust in prior years.

(f) Effective date. This section applies
for taxable years of trusts and estates
ending after January 2, 2004.

m Par. 5. Section 1.643(b)—1 is revised to
read as follows:

§1.643(b)-1 Definition of income.

For purposes of subparts A through D,
part I, subchapter J, chapter 1 of the
Internal Revenue Code, “income,” when
not preceded by the words “taxable,”
“distributable net,” “undistributed net,”
or “‘gross,” means the amount of income
of an estate or trust for the taxable year
determined under the terms of the
governing instrument and applicable
local law. Trust provisions that depart
fundamentally from traditional
principles of income and principal will
generally not be recognized. For
example, if a trust instrument directs
that all the trust income shall be paid to
the income beneficiary but defines
ordinary dividends and interest as
principal, the trust will not be
considered one that under its governing
instrument is required to distribute all
its income currently for purposes of
section 642(b) (relating to the personal
exemption) and section 651 (relating to
simple trusts). Thus, items such as
dividends, interest, and rents are
generally allocated to income and
proceeds from the sale or exchange of
trust assets are generally allocated to
principal. However, an allocation of
amounts between income and principal
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pursuant to applicable local law will be
respected if local law provides for a
reasonable apportionment between the
income and remainder beneficiaries of
the total return of the trust for the year,
including ordinary and tax-exempt
income, capital gains, and appreciation.
For example, a state statute providing
that income is a unitrust amount of no
less than 3% and no more than 5% of
the fair market value of the trust assets,
whether determined annually or
averaged on a multiple year basis, is a
reasonable apportionment of the total
return of the trust. Similarly, a state
statute that permits the trustee to make
adjustments between income and
principal to fulfill the trustee’s duty of
impartiality between the income and
remainder beneficiaries is generally a
reasonable apportionment of the total
return of the trust. Generally, these
adjustments are permitted by state
statutes when the trustee invests and
manages the trust assets under the
state’s prudent investor standard, the
trust describes the amount that may or
must be distributed to a beneficiary by
referring to the trust’s income, and the
trustee after applying the state statutory
rules regarding the allocation of receipts
and disbursements to income and
principal, is unable to administer the
trust impartially. Allocations pursuant
to methods prescribed by such state
statutes for apportioning the total return
of a trust between income and principal
will be respected regardless of whether
the trust provides that the income must
be distributed to one or more
beneficiaries or may be accumulated in
whole or in part, and regardless of
which alternate permitted method is
actually used, provided the trust
complies with all requirements of the
state statute for switching methods. A
switch between methods of determining
trust income authorized by state statute
will not constitute a recognition event
for purposes of section 1001 and will
not result in a taxable gift from the
trust’s grantor or any of the trust’s
beneficiaries. A switch to a method not
specifically authorized by state statute,
but valid under state law (including a
switch via judicial decision or a binding
non-judicial settlement) may constitute
a recognition event to the trust or its
beneficiaries for purposes of section
1001 and may result in taxable gifts
from the trust’s grantor and
beneficiaries, based on the relevant facts
and circumstances. In addition, an
allocation to income of all or a part of
the gains from the sale or exchange of
trust assets will generally be respected
if the allocation is made either pursuant
to the terms of the governing instrument

and applicable local law, or pursuant to
a reasonable and impartial exercise of a
discretionary power granted to the
fiduciary by applicable local law or by
the governing instrument, if not
prohibited by applicable local law. This
section is effective for taxable years of
trusts and estates ending after January 2,
2004.

» Par. 6.In § 1.651(a)-2, paragraph (d) is
added to read as follows:

§1.651(a)-2 Income required to be
distributed currently.
* * * * *

(d) If a trust distributes property in
kind as part of its requirement to
distribute currently all the income as
defined under section 643(b) and the
applicable regulations, the trust shall be
treated as having sold the property for
its fair market value on the date of
distribution. If no amount in excess of
the amount of income as defined under
section 643(b) and the applicable
regulations is distributed by the trust
during the year, the trust will qualify for
treatment under section 651 even
though property in kind was distributed
as part of a distribution of all such
income. This paragraph (d) applies for
taxable years of trusts ending after
January 2, 2004.

m Par.7.In § 1.661(a)-2, paragraph (f) is
revised to read as follows:

§1.661(a)-2 Deduction for distributions to
beneficiaries.
* * * * *

(f) Gain or loss is realized by the trust
or estate (or the other beneficiaries) by
reason of a distribution of property in
kind if the distribution is in satisfaction
of a right to receive a distribution of a
specific dollar amount, of specific
property other than that distributed, or
of income as defined under section
643(b) and the applicable regulations, if
income is required to be distributed
currently. In addition, gain or loss is
realized if the trustee or executor makes
the election to recognize gain or loss
under section 643(e). This paragraph
applies for taxable years of trusts and
estates ending after January 2, 2004.

m Par. 8. Section 1.664—3 is amended as

follows:

= 1. Paragraphs (a)(1)(i)(b)(3) and (4) are

revised.

= 2. Paragraph (a)(1)(i)(b)(5) is removed.
The revisions read as follows:

§1.664-3 Charitable remainder unitrust.

(a] * % %

(1] * * * (i) * * *

(b) E

(3) For purposes of this paragraph
(a)(1)(1)(b), trust income generally means
income as defined under section 643(b)

and the applicable regulations.
However, trust income may not be
determined by reference to a fixed
percentage of the annual fair market
value of the trust property,
notwithstanding any contrary provision
in applicable state law. Proceeds from
the sale or exchange of any assets
contributed to the trust by the donor
must be allocated to principal and not
to trust income at least to the extent of
the fair market value of those assets on
the date of their contribution to the
trust. Proceeds from the sale or
exchange of any assets purchased by the
trust must be allocated to principal and
not to trust income at least to the extent
of the trust’s purchase price of those
assets. Except as provided in the two
preceding sentences, proceeds from the
sale or exchange of any assets
contributed to the trust by the donor or
purchased by the trust may be allocated
to income, pursuant to the terms of the
governing instrument, if not prohibited
by applicable local law. A discretionary
power to make this allocation may be
granted to the trustee under the terms of
the governing instrument but only to the
extent that the state statute permits the
trustee to make adjustments between
income and principal to treat
beneficiaries impartially.

(4) The rules in paragraph
(a)(1)(1)(b)(1) and (2) of this section are
applicable for taxable years ending after
April 18, 1997. The rule in the first
sentence of paragraph (a)(1)(i)(b)(3) is
applicable for taxable years ending after
April 18, 1997. The rules in the second,
fourth, and fifth sentences of paragraph
(a)(1)(1)(b)(3) are applicable for taxable
years ending after January 2, 2004. The
rule in the third sentence of paragraph
(a)(1)(1)(b)(3) is applicable for sales or
exchanges that occur after April 18,
1997. The rule in the sixth sentence of
paragraph (a)(1)(i)(b)(3) is applicable for
trusts created after January 2, 2004.

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

» Par. 9. The authority citation for part
20 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.

» Par. 10. Section 20.2056(b)-5 is
amended by adding a new sentence to
the end of paragraph (f)(1) to read as
follows:

§20.2056(b)-5 Marital deduction; life
estate with power of appointment in
surviving spouse.

* * * * *
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(fH* * *(1)* * *In addition, the
surviving spouse’s interest shall meet
the condition set forth in paragraph
(a)(1) of this section if the spouse is
entitled to income as determined by
applicable local law that provides for a
reasonable apportionment between the
income and remainder beneficiaries of
the total return of the trust and that
meets the requirements of § 1.643(b)-1
of this chapter.

* * * * *

= Par. 11. Section 20.2056(b)-7 is
amended by adding a new sentence to
the end of paragraph (d)(1) to read as
follows:

§20.2056(b)-7 Election with respect to life
estate for surviving spouse.
* * * * *

(d)* * *(1)* * * A power under
applicable local law that permits the
trustee to adjust between income and
principal to fulfill the trustee’s duty of
impartiality between the income and
remainder beneficiaries that meets the
requirements of § 1.643(b)-1 of this
chapter will not be considered a power
to appoint trust property to a person

other than the surviving spouse.
* * * * *

= Par. 12. Section 20.2056(b)-10is
amended by adding a new sentence at
the end of the section to read as follows:

§20.2056(b)-10 Effective dates.

* * *In addition, the rule in the last
sentence of § 20.2056(b)-5(f)(1) and the
rule in the last sentence of § 20.2056(b)—
7(d)(1) regarding the effect on the
spouse’s right to income if applicable
local law provides for the reasonable
apportionment between the income and
remainder beneficiaries of the total
return of the trust are applicable with
respect to trusts for taxable years ending
after January 2, 2004.

m Par. 13. Section 20.2056A-5 is
amended by adding a new sentence in
paragraph (c)(2) after the third sentence
to read as follows:

§20.2056A-5 Imposition of section 2056A
estate tax.
* * * * *

(C) * *x %

(2) * * * However, distributions
made to the surviving spouse as the
income beneficiary in conformance with
applicable local law that defines the
term income as a unitrust amount (or
permits a right to income to be satisfied
by such an amount), or that permits the
trustee to adjust between principal and
income to fulfill the trustee’s duty of
impartiality between income and
principal beneficiaries, will be
considered distributions of trust income

if applicable local law provides for a
reasonable apportionment between the
income and remainder beneficiaries of
the total return of the trust and meets
the requirements of § 1.643(b)—1 of this

chapter. * * *
* * * * *

= Par. 14. Section 20.2056A-13 is
revised to read as follows:

§20.2056A-13 Effective dates.

Except as provided in this section, the
provisions of §§20.2056 A—1 through
20.2056A—12 are applicable with
respect to estates of decedents dying
after August 22, 1995. The rule in the
fourth sentence of § 20.2056A-5(c)(2)
regarding unitrusts and distributions of
income to the surviving spouse in
conformance with applicable local law
is applicable to trusts for taxable years
ending after January 2, 2004.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

= Par. 15. The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.
» Par. 16. Section 25.2523(e)—1 is
amended by adding a new sentence to
the end of paragraph (f)(1) to read as
follows:

§25.2523(e)-1 Marital deduction; life
estate with power of appointment in donee
spouse.

* * * * *

#* * *(1)* * *Inaddition, the
spouse’s interest shall meet the
condition set forth in paragraph (a)(1) of
this section if the spouse is entitled to
income as defined or determined by
applicable local law that provides for a
reasonable apportionment between the
income and remainder beneficiaries of
the total return of the trust and that
meets the requirements of § 1.643(b)—1
of this chapter.

* * * * *

m Par. 17. Section 25.2523(h)-2 is
amended by adding a new sentence to
the end of the section to read as follows:

§25.2523(h)-2 Effective dates.

* * *In addition, the rule in the last
sentence of § 25.2523(e)-1(f)(1)
regarding the determination of income
under applicable local law applies to
trusts for taxable years ending after
January 2, 2004.

PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

» Par. 18. The authority citation for part
26 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.

= Par. 19. Section 26.2601-1 is amended
as follows:
» 1. The second and third sentences of
paragraph (b)(4)(i) are revised to read as
follows.
» 2. Paragraph (b)(4)(i)(D)(2) is amended
by adding a new sentence to the end of
the paragraph.
» 3. Paragraph (b)(4)(i)(E) is amended by
adding Examples 11 and 12.
» 4. Paragraph (b)(4)(ii) is revised to read
as follows.

The additions and revisions read as
follows:

§26.2601-1 Effective dates.
* * * * *

(b) * x %

(4) * * *()* * *In general, unless
specifically provided otherwise, the
rules contained in this paragraph are
applicable only for purposes of
determining whether an exempt trust
retains its exempt status for generation-
skipping transfer tax purposes. Thus
(unless specifically noted), the rules do
not apply in determining, for example,
whether the transaction results in a gift
subject to gift tax, or may cause the trust
to be included in the gross estate of a
beneficiary, or may result in the
realization of gain for purposes of
section 1001.

* * * * *

(D) * *x %

(2) * * *In addition, administration
of a trust in conformance with
applicable local law that defines the
term income as a unitrust amount (or
permits a right to income to be satisfied
by such an amount) or that permits the
trustee to adjust between principal and
income to fulfill the trustee’s duty of
impartiality between income and
principal beneficiaries will not be
considered to shift a beneficial interest
in the trust, if applicable local law
provides for a reasonable apportionment
between the income and remainder
beneficiaries of the total return of the
trust and meets the requirements of
§ 1.643(b)-1 of this chapter.

(E) * *x %

Example 11. Conversion of income interest
to unitrust interest under state statute. In
1980, Grantor, a resident of State X,
established an irrevocable trust for the
benefit of Grantor’s child, A, and A’s issue.
The trust provides that trust income is
payable to A for life and upon A’s death the
remainder is to pass to A’s issue, per stirpes.
In 2002, State X amends its income and
principal statute to define income as a
unitrust amount of 4% of the fair market
value of the trust assets valued annually. For
a trust established prior to 2002, the statute
provides that the new definition of income
will apply only if all the beneficiaries who
have an interest in the trust consent to the
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change within two years after the effective
date of the statute. The statute provides
specific procedures to establish the consent
of the beneficiaries. A and A’s issue consent
to the change in the definition of income
within the time period, and in accordance
with the procedures, prescribed by the state
statute. The administration of the trust, in
accordance with the state statute defining
income to be a 4% unitrust amount, will not
be considered to shift any beneficial interest
in the trust. Therefore, the trust will not be
subject to the provisions of chapter 13 of the
Internal Revenue Code. Further, under these
facts, no trust beneficiary will be treated as
having made a gift for federal gift tax
purposes, and neither the trust nor any trust
beneficiary will be treated as having made a
taxable exchange for federal income tax
purposes. Similarly, the conclusions in this
example would be the same if the
beneficiaries’ consent was not required, or, if
the change in administration of the trust
occurred because the situs of the trust was
changed to State X from a state whose statute
does not define income as a unitrust amount
or if the situs was changed to such a state
from State X.

Example 12. Equitable adjustments under
state statute. The facts are the same as in
Example 11, except that in 2002, State X
amends its income and principal statute to
permit the trustee to make adjustments
between income and principal when the
trustee invests and manages the trust assets
under the state’s prudent investor standard,
the trust describes the amount that shall or
must be distributed to a beneficiary by
referring to the trust’s income, and the trustee
after applying the state statutory rules
regarding allocation of receipts between
income and principal is unable to administer
the trust impartially. The provision
permitting the trustees to make these
adjustments is effective in 2002 for trusts
created at any time. The trustee invests and
manages the trust assets under the state’s
prudent investor standard, and pursuant to
authorization in the state statute, the trustee
allocates receipts between the income and
principal accounts in a manner to ensure the
impartial administration of the trust. The
administration of the trust in accordance
with the state statute will not be considered
to shift any beneficial interest in the trust.
Therefore, the trust will not be subject to the
provisions of chapter 13 of the Internal
Revenue Code. Further, under these facts, no
trust beneficiary will be treated as having
made a gift for federal gift tax purposes, and
neither the trust nor any trust beneficiary
will be treated as having made a taxable
exchange for federal income tax purposes.
Similarly, the conclusions in this example
would be the same if the change in
administration of the trust occurred because
the situs of the trust was changed to State X
from a state whose statute does not authorize
the trustee to make adjustments between
income and principal or if the situs was
changed to such a state from State X.

(ii) Effective dates. The rules in this
paragraph (b)(4) are generally applicable
on and after December 20, 2000.
However, the rule in the last sentence of

paragraph (b)(4)(i)(D)(2) of this section
and Example 11 and Example 12 in
paragraph (b)(4)(i)(E) of this section
regarding the administration of a trust
and the determination of income in
conformance with applicable state law
applies to trusts for taxable years ending
after January 2, 2004.

* * * * *

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: December 16, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—-31614 Filed 12—-30-03; 8:45 am]
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SUMMARY: This document contains final

regulations relating to the definition of

qualified research under section 41(d)

for the credit for increasing research

activities. These final regulations reflect

changes to section 41(d) made by the

Tax Reform Act of 1986.

DATES: Effective Dates: These

regulations are effective January 2, 2004.
Applicability Dates: For dates of

applicability of these regulations, see

§ 1.41-4(e) and Effective Dates under

SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:

Nicole R. Cimino at (202) 622—3120 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On December 2, 1998, the Treasury
Department and the IRS published in
the Federal Register (63 FR 66503) a
notice of proposed rulemaking (REG—
10570-97, 1998-2 C.B. 729) under
section 41 (1998 proposed regulations)
relating to the credit for increasing
research activities (research credit). The
1998 proposed regulations addressed, in
relevant part, (1) the definition of
qualified research under section 41(d),
(2) the application of the exclusions
from the definition of qualified research,
and (3) the application of the shrinking-

back rule. Comments responding to the
1998 proposed regulations were
received and a public hearing was held
on April 29, 1999.

On January 3, 2001, the Treasury
Department and the IRS published in
the Federal Register (66 FR 280) final
regulations relating, in relevant part, to
the definition of qualified research
under section 41(d) (TD 8930). In
response to taxpayer concerns regarding
TD 8930, on January 31, 2001, the
Treasury Department and the IRS
published Notice 2001-19 (2001-10
I.R.B. 784), announcing that the
Treasury Department and the IRS would
review TD 8930 and reconsider
comments previously submitted in
connection with the finalization of TD
8930. Notice 2001-19 also provided
that, upon the completion of the review,
the Treasury Department and the IRS
would announce changes to the
regulations, if any, in the form of
proposed regulations.

On December 26, 2001, the Treasury
Department and the IRS published in
the Federal Register (66 FR 66362) a
notice of proposed rulemaking (REG—
112991-01) reflecting the Treasury
Department and the IRS’ review of TD
8930 (2001 proposed regulations).
Comments responding to the 2001
proposed regulations were received and
a public hearing was held on March 27,
2002. After considering the comments
received and the statements made at the
public hearing, portions of the 2001
proposed regulations are adopted as
revised by this Treasury Decision.

Explanation of Provisions

This document amends 26 CFR part 1
to provide revised rules for the research
credit under section 41. These final
regulations generally retain the
provisions of the 2001 proposed
regulations but clarify the provisions
relating to the requirement in section
41(d)(1)(C) that qualified research be
research “substantially all of the
activities of which constitute elements
of a process of experimentation.” These
final regulations, however, do not
contain final rules for research with
respect to computer software “which is
developed by (or for the benefit of) the
taxpayer primarily for internal use by
the taxpayer” for purposes of section

41(d)(4)(E).
Process of Experimentation—In General

The Tax Reform Act of 1986, Public
Law 99-514 (100 Stat. 2085) (the 1986
Act), which narrowed the definition of
the term qualified research, amended
the definition of qualified research by
adding a process of experimentation
requirement. Section 41(d)(1) provides
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that in order to constitute qualified
research, substantially all of the
activities of the research must constitute
elements of a process of
experimentation related to a new or
improved function, performance, or
reliability or quality. The legislative
history to the 1986 Act explained that
“[tlhe determination of whether
research is undertaken for the purpose
of discovering information that is
technological in nature depends on
whether the process of experimentation
utilized in the research fundamentally
relies on principles of the physical or
biological sciences, engineering, or
computer science.” H.R. Conf. Rep. No.
99-841, at II-71 (1986). The legislative
history further explained that the term
process of experimentation means, ‘“‘a
process involving the evaluation of
more than one alternative designed to
achieve a result where the means of
achieving that result is uncertain at the
outset.” Id., at II-72. In addition, a
process of experimentation may involve
developing one or more hypotheses,
testing and analyzing those hypotheses
(through, for example, modeling or
simulation), and refining or discarding
the hypotheses as part of a sequential
design process to develop the overall
component. Id.

The 1998 proposed regulations
defined a process of experimentation as
““a process to evaluate more than one
alternative designed to achieve a result
where the means of achieving that result
are uncertain at the outset.” Further, the
1998 proposed regulations specified that
a process of experimentation is a four-
step process requiring that the taxpayer:
(i) Develop one or more hypotheses
designed to achieve the intended result;
(ii) design a scientific experiment (that,
where appropriate to the particular field
of research, is intended to be replicable
with an established experimental
control) to test and analyze those
hypotheses (through, for example,
modeling, simulation, or a systematic
trial and error methodology); (iii)
conduct the experiment and record the
results; and (iv) refine or discard the
hypotheses as part of a sequential
design process to develop or improve
the business component. Commentators
generally objected to this prescribed
four-step test arguing that it would not
be appropriate for evaluating the
qualification of certain commercial and
industrial research activities.

In response to these comments, the
Treasury Department and the IRS in TD
8930 provided that taxpayers
conducting a process of experimentation
may, but were not required to, engage in
the four-step process described in the
1998 proposed regulations, but

eliminated, for this purpose, the specific
recordation requirement. (As an
addition to the general recordkeeping
requirement under section 6001, TD
8930 instead included a
contemporaneous documentation
requirement that was intended to be less
burdensome than the specific
recordation requirement. The
contemporaneous documentation
requirement in TD 8930 was eliminated
in the 2001 proposed regulations.)
Consistent with the legislative history,
however, TD 8930 retained the
underlying process of experimentation
requirement in the 1998 proposed
regulations by providing that a process
of experimentation “is a process to
evaluate more than one alternative
designed to achieve a result where the
capability or method of achieving that
result is uncertain at the outset.”

The 2001 proposed regulations further
clarified the definition of a process of
experimentation and provided, in
relevant part, that “‘a process of
experimentation is a process designed to
evaluate one or more alternatives to
achieve a result where the capability or
the method of achieving that result, or
the appropriate design of that result, is
uncertain as of the beginning of the
taxpayer’s research activities.” More
specifically, however, the general
requirement was modified in the 2001
proposed regulations to provide, first,
that “‘a process of experimentation is a
process designed to evaluate one or
more alternatives to achieve a result.”
(Emphasis added). The 2001 proposed
regulations also provided that a process
of experimentation may exist if a
taxpayer performs research to establish
the appropriate design of a business
component even when the capability
and method for developing or
improving the business component are
not uncertain. The 2001 proposed
regulations further stated that a
taxpayer’s activities do not constitute
elements of a process of
experimentation where the capability
and method of achieving the desired
new or improved business component,
and the appropriate design of the
desired new or improved business
component, are readily discernible and
applicable as of the beginning of the
taxpayer’s research activities so that true
experimentation in the scientific or
laboratory sense would not have to be
undertaken to test, analyze, and choose
among viable alternatives. Finally, the
2001 proposed regulations emphasized
that the determination of whether a
taxpayer has engaged in a process of
experimentation was dependent on the
facts and circumstances of the

taxpayer’s research activities and, for
this purpose, contained three non-
dispositive and non-exclusive factors
that tend to indicate that a taxpayer has
engaged in a process of
experimentation.

In response to the 2001 proposed
regulations, a number of commentators
expressed concern with the rules for the
process of experimentation requirement,
and, in particular, stated that the rules
and terms used (including uncertainty,
appropriate design, and readily
discernible and applicable) did not
provide clear guidance for the
requirement. More specifically,
commentators stated that the term
readily discernible and applicable was
highly subjective in nature, and thus
arguably could be construed as a variant
of the discovery test of TD 8930. In
addition, one commentator expressed
concern regarding the meaning and
scope of the term uncertain and
suggested adding examples illustrating
the factors that tend to indicate that a
taxpayer has engaged in a process of
experimentation. Another commentator
also noted that the 2001 proposed
regulations appeared to allow the
inclusion of all design costs as qualified
research expenditures to the extent that
the appropriate design of the desired
result is never certain at the outset of
the typical design process.

The Treasury Department and the IRS
continue to believe that the process of
experimentation test requires an
evaluation of the facts and
circumstances of a taxpayer’s research
activities. As reflected by the changes
made in the 2001 proposed regulations,
this requirement is not intended to be
inflexible or overly narrow.
Nevertheless, the Treasury Department
and the IRS continue to believe that the
requirement in the 2001 proposed
regulations that a process of
experimentation is “‘a process designed
to evaluate one or more alternatives to
achieve a result” (emphasis added)
implies that research activities must
contain certain core elements in order to
constitute a process of experimentation
within the meaning of section
41(d)(1)(C). These final regulations,
therefore, make the following
clarifications relating to the process of
experimentation requirement in the
2001 proposed regulations.

Process of Experimentation—
Requirements

The final regulations retain, but
further clarify, the requirement in the
2001 proposed regulations that “a
process of experimentation is a process
designed to evaluate one or more
alternatives to achieve a result where
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the capability or the method of
achieving that result, or the appropriate
design of that result, is uncertain as of
the beginning of the taxpayer’s research
activities.” Further, the final regulations
emphasize that the taxpayer’s activities
must be directed at resolving
uncertainty regarding the taxpayer’s
development or improvement of a
business component, and that the
process of experimentation must
fundamentally rely on the principles of
the physical or biological sciences,
engineering, or computer science in
attempting to resolve the uncertainty.
Although these concepts are stated
explicitly in the 1986 legislative history
and are implicit in the statute, they may
not have been given appropriate or
necessary weight in prior proposed or
final guidance on the process of
experimentation requirement.

The final regulations, therefore, set
out what the Treasury Department and
the IRS have concluded to be the core
elements of a process of
experimentation for purposes of the
research credit. As noted above and
consistent with the statute’s wording
which requires purposeful activity (i.e.,
“undertaken for the purpose of
discovering information”), a taxpayer is
required to identify the uncertainty
regarding the development or
improvement of a business component
that is the object of the taxpayer’s
research activities. A taxpayer is also
required to identify one or more
alternatives intended to eliminate that
uncertainty. Additionally, a taxpayer is
required to identify and to conduct a
process of evaluating the alternatives.
The final regulations provide that such
a process may involve, for example,
modeling, simulation, or a systematic
trial and error methodology.

The final regulations further provide
that a process of experimentation “must
be an evaluative process and generally
should be capable of evaluating more
than one alternative.” (Emphasis
added). Although the identification and
evaluation of more than a single
alternative is not required to satisfy the
process of experimentation requirement,
the Treasury Department and the IRS
believe that a taxpayer’s activities, in
order to qualify for the research credit,
generally should be capable of
evaluating more than one alternative
and, in any event, must be designed to
evaluate the alternative, or alternatives,
being considered.

The final regulations state that the
mere existence of uncertainty regarding
the development or improvement of a
business component does not indicate
that all of a taxpayer’s activities
undertaken to achieve that new or

improved business component
constitute a process of experimentation,
even if the taxpayer, in fact, does
achieve the new or improved business
component. The Treasury Department
and the IRS believe that the inclusion of
a separate process of experimentation
requirement in the statute makes this
proposition clear. However, the
Treasury Department and the IRS have
included this clarification in the final
regulations out of concern that
taxpayers have not been giving
sufficient weight to the requirement that
a taxpayer engage in a process designed
to evaluate one or more alternatives to
achieve a result where the capability or
the method of achieving that result, or
the appropriate design of that result, is
uncertain as of the beginning of the
taxpayer’s research activities. In
particular, this clarification is intended
to indicate that merely demonstrating
that uncertainty has been eliminated
(e.g., the achievement of the appropriate
design of a business component when
such design was uncertain as of the
beginning of a taxpayer’s activities) is
insufficient to satisfy the process of
experimentation requirement. A
taxpayer bears the burden of
demonstrating that its research activities
additionally satisfy the process of
experimentation requirement.

As noted above, all of the facts and
circumstances of a taxpayer’s research
activities are taken into account to
determine whether the taxpayer
identified uncertainty concerning the
development or improvement of a
business component, identified one or
more alternatives intended to eliminate
that uncertainty, and identified and
conducted a process of evaluating the
alternatives. Although the final
regulations set out the core elements of
a process of experimentation, how a
taxpayer’s qualified research activities
will reflect these core elements will
depend on the facts and circumstances.
These core elements will not necessarily
occur in a strict, sequential order. A
process of experimentation is an
evaluative process, and as such, often
involves refining throughout much of
the process the taxpayer’s
understanding of the uncertainty the
taxpayer is trying to address, modifying
the alternatives being evaluated to
eliminate that uncertainty, or modifying
the process used to evaluate those
alternatives.

Accordingly, the final regulations do
not provide detailed guidance as to how
the regulatory provisions are to be
applied to a given factual situation.
Rather, the Treasury Department and
the IRS have concluded that the
application of these provisions will

depend on the specific activities being
claimed by a taxpayer as qualified
research, the nature of the taxpayer’s
business and industry, and the
uncertainties being addressed by the
taxpayer’s research activities. The
Treasury Department and the IRS
believe that additional, industry-specific
guidance may be appropriate and
request comments on the form of such
guidance.

The final regulations do not include
the rule contained in the 2001 proposed
regulations that a taxpayer’s activities
do not constitute a process of
experimentation where the capability
and method of achieving the desired
new or improved business component,
and the appropriate design of the
desired new or improved business
component, are readily discernible and
applicable as of the beginning of the
taxpayer’s research activities. A number
of commentators expressed concern that
this rule was too vague and susceptible
to conflicting interpretations. In light of
the clarifications made in these final
regulations, the Treasury Department
and the IRS have concluded that this
rule is no longer necessary because such
activities do not constitute a process of
experimentation under the final
regulations.

As noted above, the 2001 proposed
regulations do not contain a specific
recordkeeping requirement beyond the
requirements set out in section 6001 and
the regulations thereunder. No change
regarding recordkeeping is being made
in these final regulations. The
clarifications being made to the process
of experimentation requirement do not
impose any recordkeeping requirement
on taxpayers beyond the requirements
set out in section 6001 and the
regulations thereunder.

Process of Experimentation—
Substantially all Requirement

The 2001 proposed regulations
retained the rule in TD 8930 that the
“substantially all” requirement of
section 41(d)(1)(C) is satisfied only if 80
percent or more of the research
activities, measured on a cost or other
consistently applied reasonable basis
(and without regard to § 1.41-2(d)(2)),
constitute elements of a process of
experimentation for a purpose described
in section 41(d)(3). This requirement is
applied separately to each business
component.

The Treasury Department and the IRS
requested comments on the application
of the substantially all rule and, in
particular, whether research expenses
incurred for non-qualified purposes
(i.e., relating to style, taste, cosmetic, or
seasonal design factors) are includible
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in the credit computation provided that
substantially all of the research
activities constitute elements of a
process of experimentation for a
qualified purpose. After consideration
of the comments received, the Treasury
Department and the IRS have concluded
that the substantially all requirement
can be satisfied even if some portion of
a taxpayer’s activities are not for a
qualified purpose.

Accordingly, these final regulations
clarify the substantially all rule and
provide that the substantially all
requirement is satisfied if 20 percent or
less of a taxpayer’s research activities do
not constitute elements of a process of
experimentation for a purpose described
in section 41(d)(3), so long as these
remaining activities satisfy the
requirements of section 41(d)(1)(A) and
are not otherwise excluded under
section 41(d)(4). Example (6) of § 1.41—
4(a)(8) of the 2001 proposed regulations
has been modified to illustrate the
application of this rule, and appears as
example (4) in these final regulations.

Other Issues
Patent Safe Harbor

Section 1.41—4(a)(3)(iii) of the 2001
proposed regulations generally provided
that the issuance of certain patents is
conclusive evidence that a taxpayer has
discovered information that is
technological in nature that is intended
to eliminate uncertainty concerning the
development or improvement of a
business component. Some
commentators requested that this patent
safe harbor be expanded to cover all
requirements contained in sections
41(d)(1) and (3). After consideration of
these comments, and in light of the
clarifications being made in these final
regulations to the provisions relating to
the process of experimentation
requirement, the Treasury Department
and the IRS continue to believe that the
patent safe harbor is appropriately
limited and, therefore, have not changed
the patent safe harbor provision.

Shrinking-Back Rule

Some commentators expressed
concern that the language of the
shrinking-back rule in § 1.41-4(b)(2) of
the 2001 proposed regulations implied
that not all of a taxpayer’s qualified
research expenses would be eligible for
the research credit as a result of the
application of the rule. This provision
has been revised in these final
regulations to clarify that the rule is not
intended to exclude qualified research
expenses from the credit, but rather is
intended to ensure that expenses
attributable to qualified research

activities are eligible for the research
credit for purposes of section 41(d)(1).

Research After Commercial Production

Some commentators requested
additional clarification regarding the
scope of the research after commercial
production, adaptation, and duplication
exclusions set out in section 41(d)(4)(A),
(B) and (C), and § 1.41—4(c)(2), (3) and
(4) of the 2001 proposed regulations.
After consideration of these comments,
the Treasury Department and the IRS
believe that the multitude of factual
situations to which these exclusions
might apply make it impractical to
provide additional clarification that is
both meaningful and of broad
application. The Treasury Department
and the IRS believe these three specific
exclusions do not cover research
activities that otherwise satisfy the
requirements for qualified research.
Taxpayers, however, should carefully
review (including, as appropriate, the
application of the shrinking-back rule)
research activities that might otherwise
fall within these exclusions to ensure
that only eligible activities are being
included in their credit computations.

One commentator expressed concern
that the language of § 1.41-4(c)(2)(iv),
relating to the clinical testing of
pharmaceutical products, could exclude
from credit eligibility clinical trials
performed under an arrangement where
the Food and Drug Administration has
granted conditional approval for a
pharmaceutical product contingent
upon the results of additional clinical
trials. Another commentator expressed
concern that the language would
exclude otherwise qualifying activities
because the research was not required to
be approved by the Food and Drug
Administration. Section 1.41-4(c)(2)(@iv)
is not a rule of exclusion. As stated
above, the Treasury Department and the
IRS believe that the research after
commercial production exclusion (as
well as the adaptation and duplication
exclusions) do not cover research
activities, including these additional
clinical trials, so long as such trials
satisfy the requirements for qualified
research.

Gross Receipts

These final regulations retain the
broad definition of gross receipts
contained in TD 8930. In response to
Notice 2001-19, a number of
commentators reiterated earlier
comments that this definition was
overly broad. As stated in the preamble
to the 2001 proposed regulations, the
Treasury Department and the IRS
continue to believe that the definition of
gross receipts should be construed

broadly, and, accordingly, no change
has been made in these final regulations
to the definition contained in TD 8930.

Examples

The examples in the regulations have
been changed to remove references to
“readily discernible and applicable.”
While the Treasury Department and the
IRS continue to believe that the
activities in Examples 4 and 5 of § 1.41—
4(a)(8) of the 2001 proposed regulations
would not qualify under the final
regulations, these examples were
removed as the only purpose of these
examples was to illustrate the “readily
discernable and applicable” standard.
Minor changes to the facts in Example
4 of § 1.41—4(a)(8) in the final
regulations (Example 6 of § 1.41—4(a)(8)
of the 2001 proposed regulations) were
made to illustrate more clearly the
application of the substantially all
requirement of § 1.41-4(a)(6). These
changes do not indicate that the
Treasury Department and the IRS
believe that the integration activities
removed from the example, as contained
in the 2001 proposed regulations, are or
are not qualified activities standing
alone. The determination of whether
activities are qualified research is based
on the specific facts and circumstances
of those activities.

Additionally, minor changes were
made to the examples in § 1.41-4(c)(10)
to remove references to “readily
discernable and applicable” and to
make some clarifications based on
comments received. Example 1 of
§1.41-4(c)(10) was modified to remove
the conclusion regarding qualification of
expenses under section 174. Although
the Treasury Department and the IRS
continue to believe that the conclusion
in the 2001 proposed regulations is
correct, the Treasury Department and
the IRS believe that the point illustrated
in the removed portion of the example
would be more appropriately addressed
in guidance issued under section 174,
rather than in guidance under section
41.

Effective Date

Notice 2001-19 stated, in relevant
part, that the provisions of TD 8930,
including any changes to TD 8930,
would be effective no earlier than the
date when the completion of the
Treasury Department and the IRS’
review of TD 8930 was announced. The
2001 proposed regulations provided, in
relevant part, that final regulations
would apply to taxable years ending on
or after December 26, 2001, the date the
proposed regulations were published in
the Federal Register.
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Because these final regulations only
clarify the provisions of the 2001
proposed regulations, these final
regulations apply to taxable years
ending on or after December 31, 2003.
For taxable years ending before
December 31, 2003, the IRS will not
challenge return positions that are
consistent with these final regulations.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Act Analysis is
not required. Pursuant to section
7805(f), the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Nicole R. Cimino of the
Office of Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, personnel from other
offices of the IRS and the Treasury
Department participated in their
development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.
= Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART I—INCOME TAXES

= Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.

= Par. 2. Section 1.41-0 is amended by
revising the entry for § 1.41—4 to read as
follows:

The revision reads as follows:
§1.41-0 Table of contents.

* * * * *

§1.41-4 Qualified research for
expenditures paid or incurred in taxable
years ending on or after December 31,
2003.

(a) Qualified research.

(1) General rule.

(2) Requirements of section 41(d)(1).
(3) Undertaken for the purpose of
discovering information.

(i) In general.

(ii) Application of the discovering
information requirement.

(iii) Patent safe harbor.

(4) Technological in nature.

(5) Process of experimentation.

(i) In general.

(ii) Qualified purpose.

(6) Substantially all requirement.

(7) Use of computers and information
technology.

(8) Ilustrations.

(b) Application of requirements for
qualified research.

(1) In general.

2) Shrinking-back rule.

3) Ilustration.

c) Excluded activities.

1) In general.

2) Research after commercial production.
i) In general.

(ii) Certain additional activities related to
the business component.

(iii) Activities related to production
process or technique.

(iv) Clinical testing.

(3) Adaptation of existing business
components.

(4) Duplication of existing business
component.

(5) Surveys, studies, research relating to
management functions, etc.

(6) Internal use software for taxable years
beginning on or after December 31, 1985.
[Reserved].

(7) Activities outside the United States,
Puerto Rico, and other possessions.

(i) In general.

(ii) Apportionment of in-house research
expenses.

(iii) Apportionment of contract research
expenses.

(8) Research in the social sciences, etc.

(9) Research funded by any grant, contract,
or otherwise.

(10) Ilustrations.

(d) Recordkeeping for the research credit.

(e) Effective dates.

* * * * *

(
(
(
(
(
(

m Par. 3. Section 1.41—4 is amended as
follows:
m 1. The section heading and paragraphs
(a)(2)(iii), (a)(3), (a)(4), (a)(5), (a)(6),
(a)(8), (b)(2), (b)(3), (c)(2)(iv), (c)(4),
(c)(7)(ii), (c)(10), (d), and (e) are revised.
m 2. The heading of paragraph (c)(6) is
revised and the text is removed and
reserved.

The revisions read as follows:

8§1.41-4 Qualified research for
expenditures paid or incurred in taxable

years ending on or after December 31, 2003.

(a] R

(2) R

(iii) Substantially all of the activities
of which constitute elements of a
process of experimentation that relates
to a qualified purpose.

(3) Undertaken for the purpose of
discovering information—(i) In general.
For purposes of section 41(d) and this
section, research must be undertaken for
the purpose of discovering information
that is technological in nature. Research
is undertaken for the purpose of
discovering information if it is intended
to eliminate uncertainty concerning the
development or improvement of a
business component. Uncertainty exists
if the information available to the
taxpayer does not establish the
capability or method for developing or
improving the business component, or
the appropriate design of the business
component.

(ii) Application of the discovering
information requirement. A
determination that research is
undertaken for the purpose of
discovering information that is
technological in nature does not require
the taxpayer be seeking to obtain
information that exceeds, expands or
refines the common knowledge of
skilled professionals in the particular
field of science or engineering in which
the taxpayer is performing the research.
In addition, a determination that
research is undertaken for the purpose
of discovering information that is
technological in nature does not require
that the taxpayer succeed in developing
a new or improved business component.

(iii) Patent safe harbor. For purposes
of section 41(d) and paragraph (a)(3)(i)
of this section, the issuance of a patent
by the Patent and Trademark Office
under the provisions of 35 U.S.C. 151
(other than a patent for design issued
under the provisions of 35 U.S.C. 171)
is conclusive evidence that a taxpayer
has discovered information that is
technological in nature that is intended
to eliminate uncertainty concerning the
development or improvement of a
business component. However, the
issuance of such a patent is not a
precondition for credit availability.

(4) Technological in nature. For
purposes of section 41(d) and this
section, information is technological in
nature if the process of experimentation
used to discover such information
fundamentally relies on principles of
the physical or biological sciences,
engineering, or computer science. A
taxpayer may employ existing
technologies and may rely on existing
principles of the physical or biological
sciences, engineering, or computer
science to satisfy this requirement.

(5) Process of experimentation—(i) In
general. For purposes of section 41(d)
and this section, a process of
experimentation is a process designed to
evaluate one or more alternatives to
achieve a result where the capability or
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the method of achieving that result, or
the appropriate design of that result, is
uncertain as of the beginning of the
taxpayer’s research activities. A process
of experimentation must fundamentally
rely on the principles of the physical or
biological sciences, engineering, or
computer science and involves the
identification of uncertainty concerning
the development or improvement of a
business component, the identification
of one or more alternatives intended to
eliminate that uncertainty, and the
identification and the conduct of a
process of evaluating the alternatives
(through, for example, modeling,
simulation, or a systematic trial and
error methodology). A process of
experimentation must be an evaluative
process and generally should be capable
of evaluating more than one alternative.
A taxpayer may undertake a process of
experimentation if there is no
uncertainty concerning the taxpayer’s
capability or method of achieving the
desired result so long as the appropriate
design of the desired result is uncertain
as of the beginning of the taxpayer’s
research activities. Uncertainty
concerning the development or
improvement of the business
component (e.g., its appropriate design)
does not establish that all activities
undertaken to achieve that new or
improved business component
constitute a process of experimentation.

(ii) Qualified purpose. For purposes of
section 41(d) and this section, a process
of experimentation is undertaken for a
qualified purpose if it relates to a new
or improved function, performance,
reliability or quality of the business
component. Research will not be treated
as conducted for a qualified purpose if
it relates to style, taste, cosmetic, or
seasonal design factors.

(6) Substantially all requirement. In
order for activities to constitute
qualified research under section
41(d)(1), substantially all of the
activities must constitute elements of a
process of experimentation that relates
to a qualified purpose. The substantially
all requirement of section 41(d)(1)(C)
and paragraph (a)(2)(iii) of this section
is satisfied only if 80 percent or more of
a taxpayer’s research activities,
measured on a cost or other consistently
applied reasonable basis (and without
regard to section 1.41-2(d)(2)),
constitute elements of a process of
experimentation for a purpose described
in section 41(d)(3). Accordingly, if 80
percent (or more) of a taxpayer’s
research activities with respect to a
business component constitute elements
of a process of experimentation for a
purpose described in section 41(d)(3),
the substantially all requirement is

satisfied even if the remaining 20
percent (or less) of a taxpayer’s research
activities with respect to the business
component do not constitute elements
of a process of experimentation for a
purpose described in section 41(d)(3), so
long as these remaining research
activities satisfy the requirements of
section 41(d)(1)(A) and are not
otherwise excluded under section
41(d)(4). The substantially all
requirement is applied separately to

each business component.
* * * * *

(8) Illustrations. The following
examples illustrate the application of
paragraph (a)(5) of this section:

Example 1. (i) Facts. X is engaged in the
business of developing and manufacturing
widgets. X wants to change the color of its
blue widget to green. X obtains from various
suppliers several different shades of green
paint. X paints several sample widgets, and
surveys X’s customers to determine which
shade of green X’s customers prefer.

(ii) Conclusion. X’s activities to change the
color of its blue widget to green are not
qualified research under section 41(d)(1) and
paragraph (a)(5) of this section because
substantially all of X’s activities are not
undertaken for a qualified purpose. All of X’s
research activities are related to style, taste,
cosmetic, or seasonal design factors.

Example 2. (i) Facts. The facts are the same
as in Example 1, except that X chooses one
of the green paints. X obtains samples of the
green paint from a supplier and determines
that X must modify its painting process to
accommodate the green paint because the
green paint has different characteristics from
other paints X has used. X obtains detailed
data on the green paint from X’s paint
supplier. X also consults with the
manufacturer of X’s paint spraying machines.
The manufacturer informs X that X must
acquire a new nozzle that operates with the
green paint X wants to use. X tests the
nozzles to ensure that they work as specified
by the manufacturer of the paint spraying
machines.

(ii) Conclusion. X’s activities to modify its
painting process are a separate business
component under section 41(d)(2)(A). X’s
activities to modify its painting process to
change the color of its blue widget to green
are not qualified research under section
41(d)(1) and paragraph (a)(5) of this section.
X did not conduct a process of evaluating
alternatives in order to eliminate uncertainty
regarding the modification of its painting
process. Rather, the manufacturer of the paint
machines eliminated X’s uncertainty
regarding the modification of its painting
process. X’s activities to test the nozzles to
determine if the nozzles work as specified by
the manufacturer of the paint spraying
machines are in the nature of routine or
ordinary testing or inspection for quality
control.

Example 3. (i) Facts. X is engaged in the
business of manufacturing food products and
currently manufactures a large-shred version
of a product. X seeks to modify its current
production line to permit it to manufacture

both a large-shred version and a fine-shred
version of one of its food products. A smaller,
thinner shredding blade capable of producing
a fine-shred version of the food product,
however, is not commercially available.
Thus, X must develop a new shredding blade
that can be fitted onto its current production
line. X is uncertain concerning the design of
the new shredding blade, because the
material used in its existing blade breaks
when machined into smaller, thinner blades.
X engages in a systematic trial and error
process of analyzing various blade designs
and materials to determine whether the new
shredding blade must be constructed of a
different material from that of its existing
shredding blade and, if so, what material will
best meet X’s functional requirements.

(ii) Conclusion. X’s activities to modify its
current production line by developing the
new shredding blade meet the requirements
of qualified research as set forth in paragraph
(a)(2) of this section. Substantially all of X’s
activities constitute elements of a process of
experimentation because X evaluated
alternatives to achieve a result where the
method of achieving that result, and the
appropriate design of that result, were
uncertain as of the beginning of the
taxpayer’s research activities. X identified
uncertainties related to the development of a
business component, and identified
alternatives intended to eliminate these
uncertainties. Furthermore, X’s process of
evaluating identified alternatives was
technological in nature, and was undertaken
to eliminate the uncertainties.

Example 4. (i) Facts. X is in the business
of designing, developing and manufacturing
automobiles. In response to government-
mandated fuel economy requirements, X
seeks to update its current model vehicle and
undertakes to improve aerodynamics by
lowering the hood of its current model
vehicle. X determines, however, that
lowering the hood changes the air flow under
the hood, which changes the rate at which air
enters the engine through the air intake
system, and which reduces the functionality
of the cooling system. X’s engineers are
uncertain how to design a lower hood to
obtain the increased fuel economy, while
maintaining the necessary air flow under the
hood. X designs, models, simulates, tests,
refines, and re-tests several alternative
designs for the hood and associated proposed
modifications to both the air intake system
and cooling system. This process enables X
to eliminate the uncertainties related to the
integrated design of the hood, air intake
system, and cooling system, and such
activities constitute eighty-five percent of X’s
total activities to update its current model
vehicle. X then engages in additional
activities that do not involve a process of
evaluating alternatives in order to eliminate
uncertainties. The additional activities
constitute only fifteen percent of X’s total
activities to update its current model vehicle.

(ii) Conclusion. In general, if eighty percent
or more of a taxpayer’s research activities
measured on a cost or other consistently
applied reasonable basis constitute elements
of a process of experimentation for a
qualified purpose under section 41(d)(3)(A)
and paragraph (a)(5)(ii) of this section, then
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the substantially all requirement of section
41(d)(1)(C) and paragraph (a)(2)(iii) of this
section is satisfied. Substantially all of X’s
activities constitute elements of a process of
experimentation because X evaluated
alternatives to achieve a result where the
method of achieving that result, and the
appropriate design of that result, were
uncertain as of the beginning of X’s research
activities. X identified uncertainties related
to the improvement of a business component
and identified alternatives intended to
eliminate these uncertainties. Furthermore,
X’s process of evaluating the identified
alternatives was technological in nature and
was undertaken to eliminate the
uncertainties. Because substantially all (in
this example, eighty-five percent) of X’s
activities to update its current model vehicle
constitute elements of a process of
experimentation for a qualified purpose
described in section 41(d)(3)(A), all of X’s
activities to update its current model vehicle
meet the requirements of qualified research
as set forth in paragraph (a)(2) of this section,
provided that X’s remaining activities (in this
example, fifteen percent of X’s total
activities) satisfy the requirements of section
41(d)(1)(A) and are not otherwise excluded
under section 41(d)(4).

* x %

(2) Shrinking-back rule. The
requirements of section 41(d) and
paragraph (a) of this section are to be
applied first at the level of the discrete
business component, that is, the
product, process, computer software,
technique, formula, or invention to be
held for sale, lease, or license, or used
by the taxpayer in a trade or business of
the taxpayer. If these requirements are
not met at that level, then they apply at
the most significant subset of elements
of the product, process, computer
software, technique, formula, or
invention to be held for sale, lease, or
license. This shrinking back of the
product is to continue until either a
subset of elements of the product that
satisfies the requirements is reached, or
the most basic element of the product is
reached and such element fails to satisfy
the test. This shrinking-back rule is
applied only if a taxpayer does not
satisfy the requirements of section
41(d)(1) and paragraph (a)(2) of this
section with respect to the overall
business component. The shrinking-
back rule is not itself applied as a reason
to exclude research activities from
credit eligibility.

(3) Hlustration. The following
example illustrates the application of
this paragraph (b):

Example. X, a motorcycle engine builder,
develops a new carburetor for use in a
motorcycle engine. X also modifies an
existing engine design for use with the new
carburetor. Under the shrinking-back rule,
the requirements of section 41(d)(1) and
paragraph (a) of this section are applied first
to the engine. If the modifications to the
engine when viewed as a whole, including

the development of the new carburetor, do
not satisfy the requirements of section
41(d)(1) and paragraph (a) of this section,
those requirements are applied to the next
most significant subset of elements of the
business component. Assuming that the next
most significant subset of elements of the
engine is the carburetor, the research
activities in developing the new carburetor
may constitute qualified research within the
meaning of section 41(d)(1) and paragraph (a)
of this section.

(C) * * %

(2) * * %

(iv) Clinical testing. Clinical testing of a
pharmaceutical product prior to its
commercial production in the United States
is not treated as occurring after the beginning
of commercial production even if the product
is commercially available in other countries.
Additional clinical testing of a
pharmaceutical product after a product has
been approved for a specific therapeutic use
by the Food and Drug Administration and is
ready for commercial production and sale is
not treated as occurring after the beginning
of commercial production if such clinical
testing is undertaken to establish new
functional uses, characteristics, indications,
combinations, dosages, or delivery forms for
the product. A functional use, characteristic,
indication, combination, dosage, or delivery
form shall be considered new only if such
functional use, characteristic, indication,
combination, dosage, or delivery form must
be approved by the Food and Drug
Administration.

* * * * *

(4) Duplication of existing business
component. Activities relating to reproducing
an existing business component (in whole or
in part) from a physical examination of the
business component itself or from plans,
blueprints, detailed specifications, or
publicly available information about the
business component are not qualified
research. This exclusion does not apply
merely because the taxpayer examines an
existing business component in the course of
developing its own business component.

* * * * *

(6) Internal use software for taxable years
beginning on or after December 31, 1985.
[Reserved].

(7) * ok ok

(ii) Apportionment of in-house research
expenses. In-house research expenses paid or
incurred for qualified services performed
both in the United States, the Commonwealth
of Puerto Rico and other possessions of the
United States and outside the United States,
the Commonwealth of Puerto Rico and other
possessions of the United States must be
apportioned between the services performed
in the United States, the Commonwealth of
Puerto Rico and other possessions of the
United States and the services performed
outside the United States, the
Commonwealth of Puerto Rico and other
possessions of the United States. Only those
in-house research expenses apportioned to
the services performed within the United
States, the Commonwealth of Puerto Rico
and other possessions of the United States
are eligible to be treated as qualified research
expenses, unless the in-house research

expenses are wages and the 80 percent rule
of § 1.41-2(d)(2) applies.

* * * * *

(10) Hlustrations. The following
examples illustrate provisions contained
in paragraphs (c)(1) through (9)
(excepting paragraphs (c)(6) of this
section) of this section. No inference
should be drawn from these examples
concerning the application of section
41(d)(1) and paragraph (a) of this section
to these facts. The examples are as
follows:

Example 1. (i) Facts. X, a tire manufacturer,
develops a new material to use in its tires.

X conducts research to determine the
changes that will be necessary for X to
modify its existing manufacturing processes
to manufacture the new tire. X determines
that the new tire material retains heat for a
longer period of time than the materials X
currently uses for tires, and, as a result, the
new tire material adheres to the
manufacturing equipment during tread
cooling. X evaluates several alternatives for
processing the treads at cooler temperatures
to address this problem, including a new
type of belt for its manufacturing equipment
to be used in tread cooling. Such a belt is not
commercially available. Because X is
uncertain of the belt design, X develops and
conducts sophisticated engineering tests on
several alternative designs for a new type of
belt to be used in tread cooling until X
successfully achieves a design that meets X’s
requirements. X then manufactures a set of
belts for its production equipment, installs
the belts, and tests the belts to make sure
they were manufactured correctly.

(ii) Conclusion. X’s research with respect to
the design of the new belts to be used in its
manufacturing of the new tire may be
qualified research under section 41(d)(1) and
paragraph (a) of this section. However, X’s
expenses to implement the new belts,
including the costs to manufacture, install,
and test the belts were incurred after the belts
met the taxpayer’s functional and economic
requirements and are excluded as research
after commercial production under section
41(d)(4)(A) and paragraph (c)(2) of this
section.

Example 2. (i) Facts. For several years, X
has manufactured and sold a particular kind
of widget. X initiates a new research project
to develop a new or improved widget.

(ii) Conclusion. X’s activities to develop a
new or improved widget are not excluded
from the definition of qualified research
under section 41(d)(4)(A) and paragraph
(c)(2) of this section. X’s activities relating to
the development of a new or improved
widget constitute a new research project to
develop a new business component. X’s
research activities relating to the
development of the new or improved widget,
a new business component, are not
considered to be activities conducted after
the beginning of commercial production
under section 41(d)(4)(A) and paragraph
(c)(2) of this section.

Example 3. (i) Facts. X, a computer
software development firm, owns all
substantial rights in a general ledger
accounting software core program that X
markets and licenses to customers. X incurs
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expenditures in adapting the core software
program to the requirements of C, one of X’s
customers.

(ii) Conclusion. Because X’s activities
represent activities to adapt an existing
software program to a particular customer’s
requirement or need, X’s activities are
excluded from the definition of qualified
research under section 41(d)(4)(B) and
paragraph (c)(3) of this section.

Example 4. (i) Facts. The facts are the same
as in Example 3, except that C pays X to
adapt the core software program to C’s
requirements.

(ii) Conclusion. Because X’s activities are
excluded from the definition of qualified
research under section 41(d)(4)(B) and
paragraph (c)(3) of this section, C’s payments
to X are not for qualified research and are not
considered to be contract research expenses
under section 41(b)(3)(A).

Example 5. (i) Facts. The facts are the same
as in Example 3, except that C’s own
employees adapt the core software program
to C’s requirements.

(ii) Conclusion. Because C’s employees’
activities to adapt the core software program
to C’s requirements are excluded from the
definition of qualified research under section
41(d)(4)(B) and paragraph (c)(3) of this
section, the wages C paid to its employees do
not constitute in-house research expenses
under section 41(b)(2)(A).

Example 6. (i) Facts. X manufacturers and
sells rail cars. Because rail cars have
numerous specifications related to
performance, reliability and quality, rail car
designs are subject to extensive, complex
testing in the scientific or laboratory sense.

B orders passenger rail cars from X. B’s rail
car requirements differ from those of X’s
other existing customers only in that B wants
fewer seats in its passenger cars and a higher
quality seating material and carpet that are
commercially available. X manufactures rail
cars meeting B’s requirements.

(ii) Conclusion. X’s activities to
manufacture rail cars for B are excluded from
the definition of qualified research. The rail
car sold to B was not a new business
component, but merely an adaptation of an
existing business component that did not
require a process of experimentation. Thus,
X’s activities to manufacture rail cars for B
are excluded from the definition of qualified
research under section 41(d)(4)(B) and
paragraph (c)(3) of this section because X’s
activities represent activities to adapt an
existing business component to a particular
customer’s requirement or need.

Example 7. (i) Facts. X, a manufacturer,
undertakes to create a manufacturing process
for a new valve design. X determines that it
requires a specialized type of robotic
equipment to use in the manufacturing
process for its new valves. Such robotic
equipment is not commercially available, and
X, therefore, purchases the existing robotic
equipment for the purpose of modifying it to
meet its needs. X’s engineers identify
uncertainty that is technological in nature
concerning how to modify the existing
robotic equipment to meet its needs. X’s
engineers develop several alternative designs,
and conduct experiments using modeling
and simulation in modifying the robotic

equipment and conduct extensive scientific
and laboratory testing of design alternatives.
As a result of this process, X’s engineers
develop a design for the robotic equipment
that meets X’s needs. X constructs and
installs the modified robotic equipment on
its manufacturing process.

(ii) Conclusion. X’s research activities to
determine how to modify X’s robotic
equipment for its manufacturing process are
not excluded from the definition of qualified
research under section 41(d)(4)(B) and
paragraph (c)(3) of this section, provided that
X’s research activities satisfy the
requirements of section 41(d)(1).

Example 8. (i) Facts. An existing gasoline
additive is manufactured by Y using three
ingredients, A, B, and C. X seeks to develop
and manufacture its own gasoline additive
that appears and functions in a manner
similar to Y’s additive. To develop its own
additive, X first inspects the composition of
Y’s additive, and uses knowledge gained
from the inspection to reproduce A and B in
the laboratory. Any differences between
ingredients A and B that are used in Y’s
additive and those reproduced by X are
insignificant and are not material to the
viability, effectiveness, or cost of A and B. X
desires to use with A and B an ingredient
that has a materially lower cost than
ingredient C. Accordingly, X engages in a
process of experimentation to develop,
analyze and test potential alternative
formulations of the additive.

(ii) Conclusion. X’s activities in analyzing
and reproducing ingredients A and B involve
duplication of existing business components
and are excluded from the definition of
qualified research under section 41(d)(4)(C)
and paragraph (c)(4) of this section. X’s
experimentation activities to develop
potential alternative formulations of the
additive do not involve duplication of an
existing business component and are not
excluded from the definition of qualified
research under section 41(d)(4)(C) and
paragraph (c)(4) of this section.

Example 9. (i) Facts. X, a manufacturing
corporation, undertakes to restructure its
manufacturing organization. X organizes a
team to design an organizational structure
that will improve X’s business operations.
The team includes X’s employees as well as
outside management consultants. The team
studies current operations, interviews X’s
employees, and studies the structure of other
manufacturing facilities to determine
appropriate modifications to X’s current
business operations. The team develops a
recommendation of proposed modifications
which it presents to X’s management. X’s
management approves the team’s
recommendation and begins to implement
the proposed modifications.

(ii) Conclusion. X’s activities in developing
and implementing the new management
structure are excluded from the definition of
qualified research under section 41(d)(4)(D)
and paragraph (c)(5) of this section. Qualified
research does not include activities relating
to management functions or techniques
including management organization plans
and management-based changes in
production processes.

Example 10. (i) Facts. X, an insurance
company, develops a new life insurance

product. In the course of developing the
product, X engages in research with respect
to the effect of pricing and tax consequences
on demand for the product, the expected
volatility of interest rates, and the expected
mortality rates (based on published data and
prior insurance claims).

(ii) Conclusion. X’s activities related to the
new product represent research in the social
sciences (including economics and business
management) and are thus excluded from the
definition of qualified research under section
41(d)(4)(G) and paragraph (c)(8) of this
section.

(d) Recordkeeping for the research
credit. A taxpayer claiming a credit
under section 41 must retain records in
sufficiently usable form and detail to
substantiate that the expenditures
claimed are eligible for the credit. For
the rules governing record retention, see
§1.6001-1. To facilitate compliance and
administration, the IRS and taxpayers
may agree to guidelines for the keeping
of specific records for purposes of
substantiating research credits.

(e) Effective dates. This section is
applicable for taxable years ending on or
after December 31, 2003.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

» Par. 4. The authority citation for part
602 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *.
= Par. 5.In §602.101, paragraph (b) is

amended by removing the entry from the
table for § 1.41-4(d).

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Pamela Olson,

Assistant Secretary of the Treasury.

[FR Doc. 03-31818 Filed 12-31-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 223
RIN 0596-AB48

Sale and Disposal of National Forest
System Timber; Extension of Timber
Sale Contracts To Facilitate Urgent
Timber Removal From Other Lands

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: The Department is adopting
regulations to provide authority for
Regional Foresters to authorize
Contracting Officers to extend the
contract performance time on certain
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National Forest System (NFS) timber
sale contracts to facilitate the harvest of
damaged timber from private or other
non-National Forest System (non-NFS)
lands. These contract extensions will
allow the expeditious removal of timber
from lands in other ownerships
damaged by catastrophic events beyond
the landowner’s control. Catastrophic
events include, but are not limited to,
severe wildfire, flood, insect and disease
infestations, drought, and windthrow.
This final rule also provides for
adjustment of future periodic payment
determination dates as an element of
these contract extensions.

The intended effects of this final rule
are to promote the wise use and
conservation of the Nation’s natural
resources, to reduce the threat to public
safety and property due to fire and
hazardous dead trees, and to improve
protection of NFS lands from fire and
disease that could otherwise develop on
the damaged lands. The Forest Service
timber sale contract provides additional
contract time on undamaged (green)
NFS timber sales to permit the
purchaser to harvest damaged timber
outside the sale area on NFS lands.
However, without adoption of the
previously published interim rule and
this final rule, the Forest Service would
not have the regulatory authority to
provide additional contract time on NFS
timber sales to permit the purchaser to
harvest damaged timber from private or
other non-NFS lands. This provides
purchasers of NFS timber sales, who do
not have mills, loggers and mill owners
the opportunity to delay harvest of
green sales while logging damaged
timber on other ownerships. An urgent
removal extension will not be approved
for any NFS timber sale contracts on
lands that contain dead or dying timber
subject to rapid deterioration; where
delayed harvesting will cause resource
damage; or where extensions would
delay the completion of needed projects,
or adversely impact the harvest of
damaged NFS timber, or in any other
manner adversely impact the
management of NFS lands.

EFFECTIVE DATE: This final rule is
effective February 2, 2004.

FOR FURTHER INFORMATION CONTACT: Rex
Baumback, Forests and Rangelands
Management Staff, (202) 205—0855.
SUPPLEMENTARY INFORMATION:

Background

In order to facilitate the expeditious
removal of timber in other ownerships
damaged by catastrophic events beyond
the landowner’s control, the Forest
Service promulgated an interim rule at
§§223.50 and 223.53 of Title 36 of the

Code of Federal Regulations and
requested public comment on November
21, 2002 (67 FR 70165). The comment
period ended January 21, 2003. The
interim rule provided authority for
Regional Foresters to authorize
Contracting Officers to extend the
contract performance time on certain
National Forest System (NFS) timber
sale contracts and to delay periodic
payments on the extended contracts.
This final rule incorporates revisions to
§223.53 in response to comments
received on the interim rule. Section
223.50 of the interim rule is adopted in
entirety in the final rule.

Periodically, catastrophic events such
as severe drought conditions, insect and
disease outbreaks, wildfires, floods, and
windthrow occur on forested lands
within, or near, NFS lands. As a result
of such catastrophic events, substantial
amounts of private and other public
timber may be severely damaged. This
damaged timber must be harvested
within a relatively short time period to
avoid substantial losses due to
deterioration in both the quantity and
quality of the timber. The critical time
period for harvesting this damaged
timber and avoiding substantial
deterioration varies with the season of
the year, the species of timber, the
damaging agent, and the location of the
damaged timber. In most cases,
substantial deterioration can be avoided
if the damaged timber is harvested
within 1 year of the catastrophic event.
The number of wildfires, and the extent
of damage to public and private forested
land experienced in the last few years,
has resulted in renewed requests by
forest products companies and forest
industry associations for the Forest
Service to adjust its contracting
procedures to support expeditious
removal of damaged timber on non-NFS
lands.

Regulatory and Administrative
Framework

The National Forest Management Act
of 1976 (16 U.S.C. 472a(c)) provides that
timber sale contracts with an original
term of 2 years or more shall not be
extended unless the Secretary finds that
the purchaser has diligently performed
in accordance with an approved plan of
operations or that the substantial
overriding public interest justifies an
extension. These related requirements
are set out at §223.115.

The Forest Service timber sale
contract provides additional contract
time on undamaged (green) NFS timber
sales to permit the purchaser to harvest
damaged timber outside the sale area on
NFS lands. However, without adoption
of the previously published interim rule

(67 FR 70165) and this final rule, the
Forest Service would not have the
authority to provide additional contract
time on NFS timber sales to permit the
purchaser to harvest damaged timber
from private or other non-NFS lands.

Impediments to Timely Harvest

When significant catastrophic events
occur on non-NFS lands, timber sale
purchasers often do not have the
personnel, equipment, or mill capacity
to take on new contracts because all of
their resources are committed to NFS
contracts. Thus, landowners who have
suffered from catastrophic events may
be unable to find available loggers,
buyers, and mill capacity to remove
damaged timber before it deteriorates.

Risks and Benefits Associated With
Removal of Damaged Timber

Damaged timber can provide a source
of highly flammable fuel for future
wildfires, with inherent risks to public
safety and property as well as to
resource values of any nearby NFS
lands. Damaged timber can also provide
a habitat conducive to the development
of insect infestations and subsequent
diseases that could threaten nearby
undamaged (green) timber stands on
private, NFS, or other public land.

Summary of Public Comments

Comments were received on the
interim rule from four timber sale
purchasers, four timber industry
associations, one association that
represents State Foresters, and three
State governments. All respondents
strongly supported urgent removal
extensions, and all but four
recommended clarifications to improve
the rule. A summary of the comments
and the Department’s response follows:

General comments. Two respondents
suggested that guidance be provided in
the rule, or in Forest Service Manual
and Handbook direction, to assure that
the Forest Service implements the rule
as the Department intends. Specifically,
the respondents were concerned that:
(1) The rule was not specific enough for
purchasers to determine with certainty,
in advance of purchasing non-NFS
timber sales, the likelihood of getting
needed extensions of Forest Service
timber sales; (2) the Forest Service may
not approve urgent removal extensions
in a timely manner, once salvage sales
on non-NFS lands are purchased; and
(3) the Forest Service may interpret the
provisions of § 223.53(d)(1)—(4) of the
interim rule so broadly that few sales
will be eligible for an urgent removal
extension.

Response. The Forest Service will
address these issues in the Forest
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Service Handbook (FSH) 2409.15,
Timber Sale Administration. The FSH
direction will require the Regional
Forester and the Contracting Officer to
act promptly in response to urgent
removal extension requests. The FSH
direction will require that the Regional
Forester evaluate the size and scope of
an event and the impact on the loggers
and mill capability to be able to log
National Forest green sales without
adversely impairing the harvesting of
the damaged timber on private lands.
Direction in FSH 2409.15 will also
provide that purchasers who submit the
required documentation may request a
determination of whether their sales
qualify for urgent removal extensions
prior to purchasing non-NFS timber.

Even though a catastrophic event has
occurred and the Regional Forester has
authorized urgent removal extensions,
§223.53(d)(1) does not entitle a
purchaser to an extension unless the
harvest of the NFS timber within the
contract term will impede the removal
of damaged non-NFS timber. In
response to respondent concerns
regarding § 223.53(d)(2)—(4), the Chief
has already made an overall
determination at § 223.53(a) that it is in
the substantial, overriding public
interest to grant urgent removal
extensions where a need exists.

Comments on contract extension
length. Seven respondents suggested
that limiting extensions to a maximum
of 1 year and allowing only one urgent
removal extension may not be sufficient
due to unforeseen events, such as
additional catastrophic damage, poor
operating conditions, and appeals and
protests.

Response. The Department agrees that
subsequent catastrophic events may
justify additional urgent removal
extensions. Other events, such as
interruptions of operations due to
appeals and litigation, may justify
additional contract time under existing
authorities and contract provisions. The
Department believes that it is clear in
§ 223.53(b) that the 1-year limitation
applies only to the events that led to the
Regional Forester’s determination.
Section 223.53(d)(3) of the rule has been
modified to make it clear that additional
urgent removal extensions may be
granted if there are subsequent Regional
Forester determinations related to other
catastrophic events.

Comments on required
documentation. Six respondents stated
that the requirement for purchasers to
document that manufacturing facilities
or logging equipment capacity available
to a purchaser are insufficient to
provide for both the rapid salvage of
damaged non-NFS timber and

continued harvest of undamaged (green)
NFS timber under contract with the
Forest Service (§ 223.53(c)(2)) is overly
burdensome and redundant with the
requirement for the Regional Forester to
determine that there is an adequate
cause for urgent removal extensions.

Response. The Department disagrees.
The Regional Forester is required by
§223.53(b) to determine that a
significant catastrophic event has
occurred that may justify urgent
removal extensions. Even though a
catastrophic event has occurred and the
Regional Forester has authorized urgent
removal extensions, a purchaser is not
entitled to an extension unless the
harvest of the NFS timber within the
contract term will impede the removal
of damaged non-NFS timber. The
Contracting Officer uses the purchaser’s
documentation to verify that a specific
purchaser needs the urgent removal
extension, based on the purchaser’s
particular operating requirements. The
Department believes that the
documentation required is within the
purchaser’s capacity to produce.

Comments on Regional Forester
determination. One respondent was
concerned that the requirement for a
Regional Forester’s determination may
cause delays and other problems, if the
catastrophic event and timber sale
needing an extension are in different
Regions. The respondents suggested that
this authority should be delegated to
Forest Supervisors.

Response. The authority to make
determinations that adequate cause for
urgent removal extensions exists is
delegated to the Regional Forester to
assure that there is consistency on a
Regional basis. The FSH 2409.15
direction will require the Regional
Forester to promptly document the need
for urgent removal extensions after a
significant catastrophic event.
Contracting Officers will be directed to
grant urgent removal extensions based
on determinations made by any
Regional Forester.

Comments on notarized statement
requirement. Six respondents
commented that the second part of the
notarized statement in § 223.53(c)(3) of
the interim rule forces purchasers to
surrender contractual rights to
compensation, if the contract is
suspended or canceled. The
respondents asserted that this is
unjustified, adversarial, and punitive,
and a serious disincentive to applying
for urgent removal extensions. One
additional respondent stated that, as a
minimum, the statement should be
clarified so that the limitation on
damages applies only to the extension

period and not to other factors, which
are not related to the extension.

Response. The Department believes
that the Government’s liability for
damages to the purchaser is limited
during the extended contract length
granted by an urgent removal extension.
The overriding public benefits derived
from the improved protection of public
lands and public safety outweighs any
potential risk to the Government for
granting urgent removal extensions.
Therefore, § 223.53(c)(3) of the interim
rule setting out the requirements for a
notarized statement has been removed
from the final rule.

Comments on cash payment
requirement. Seven respondents stated
that requiring a cash payment, under
§223.53(e)(1) of the interim rule, is
punitive and a disincentive to
requesting an urgent removal extension.
The respondents stated that the Chief’s
finding of substantial, overriding public
interest is sufficient contract
consideration for granting the additional
contract term. One additional
respondent suggested the alternative of
a flat fee to compensate the Government
for the cost of processing the extension,
thus, the purchaser’s decision on
whether to request an extension would
not be based on the current value of
funds rate.

Response. The Department agrees that
the overriding public benefits and the
direct and indirect economic benefits
from utilization of the damaged timber
in the form of revenues received and
employment created, and the avoided
costs of wildfire suppression,
reforestation, and watershed restoration
work compensates the Government for
granting the additional contract term.
Therefore, § 223.53(e)(1) of the interim
rule setting out the requirement for a
cash payment have been removed from
the final rule.

Comments on stumpage rate
adjustment. Five respondents stated that
freezing the floor of the tentative rates
on sales subject to stumpage rate
adjustment, as provided in
§223.53(e)(1)—(3), is punitive and a
disincentive to requesting an urgent
removal extension and conflicts with
the Chief’s finding of substantial,
overriding public interest. One
additional respondent stated that
freezing the floor of the tentative rates
on sales subject to stumpage rate
adjustment should only apply during
the extension period.

Response. The Department agrees that
limiting downward adjustments of
tentative rates conflicts with the
substantial, overriding public interest
identified by the Chief for granting
urgent removal extensions. The cost to
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the purchaser for an urgent removal
extension should be similar to the cost
when a purchaser is granted a contract
term adjustment to log NFS salvage
timber sale contracts. Therefore,
§223.53(e)(1)—(3) of the interim rule
setting out this requirement have been
removed from the final rule.

Finding of Substantial, Overriding
Public Interest

Having considered (1) the potential
plight of private and other non-NFS
landowners whose timber may be
damaged by wildfire and other
catastrophes in future years; (2) the
Forest Service statutory and regulatory
framework for adjusting contracts; (3)
the need for purchasers to plan their
operations and to enter into contracts
for the timely removal of damaged
timber; (4) the need to improve
protection of NFS lands from loss due
to fire and/or insect and disease
outbreaks on nearby non-NFS lands; (5)
the need to reduce the threat to public
safety and to property from catastrophic
events; (6) the direct and indirect
economic benefits from utilization of
the damaged timber in the form of
revenues received and employment
created; (7) the avoided costs of wildfire
suppression, reforestation, and
watershed restoration work; and (8) the
promotion of wise use and conservation
of the natural resources of the Nation by
utilizing rather than wasting damaged
timber; the Chief of the Forest Service
finds there is substantial, overriding
public interest in extending certain NFS
timber sale contracts for the harvest of
undamaged (green) timber not requiring
expeditious removal, when such an
extension will expedite the rapid
harvest of damaged timber requiring
expeditious removal from private or
other non-NFS lands. Extensions of
undamaged (green) NFS timber sale
contracts will be approved only if the
delay of harvesting will not cause
resource damage, delay the completion
of needed projects, delay the harvest of
damaged NFS timber, or in any other
manner adversely impact the
management of NFS lands. Highest
priority consideration will be given to
requests for extensions that involve
damaged non-NFS timber adjacent to
NFS lands.

Regulatory Certifications

Regulatory Impact

This final rule has been reviewed
under USDA procedures and Executive
Order 12866 on Regulatory Planning
and Review. OMB has determined that
this is not a significant rule. This rule
will not have an annual effect of $100

million or more on the economy nor
adversely affect productivity,
competition, jobs, the environment,
public health or safety, nor State or local
Governments. This rule will not
interfere with an action taken or
planned by another agency nor raise
new legal or policy issues. Finally, this
action will not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients of such
programs. Accordingly, this final rule is
not subject to OMB review under
Executive Order 12866.

Moreover, this final rule has been
considered in light of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
and it has been determined that this rule
will not have a significant economic
impact on a substantial number of small
entities. The final rule imposes minimal
additional requirements on all timber
purchasers for the purpose of validating
the need for such extensions and to
determine whether or not to approve the
requested extension. The information
required is easily within the capability
of small entities to produce. All
businesses that desire an urgent removal
extension must show that the extension
is needed in order to harvest and
salvage deteriorating non-NFS timber,
while avoiding significant economic
hardship or contract default on NFS
timber.

Environmental Impact

This final rule establishes uniform
criteria to be followed when the Forest
Service extends an NFS timber sale
contract to facilitate the expeditious
removal of damaged timber on non-NFS
lands. Section 31.1b of Forest Service
Handbook 1909.15 (57 FR 43180;
September 18, 1992) excludes from
documentation in an environmental
assessment or impact statement ““rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions” that
do not significantly affect the quality of
the human environment. The
Department’s assessment is that this
rule falls within this category of actions
and that no extraordinary circumstances
exist which requires preparation of an
environmental assessment or
environmental impact statement. The
intent of this final rule is to provide
authority to allow additional time for
completion of NFS timber sale contracts
in the event the Forest Service
authorizes purchasers to prioritize the
harvesting of damaged timber from
private or other non-NFS lands, thus
avoiding unnecessary waste of valuable
non-NFS resources due to deterioration.
No change in environmental

consequences to NFS lands would occur
from implementation of this rule, only
a temporary delay in operations.

Controlling Paperwork Burdens on the
Public

The information required of a
purchaser to request an extension of an
NFS timber sale contract to facilitate
expeditious removal of timber from non-
NFS lands constitutes an information
collection requirement, as defined in 5
CFR part 1320, and has been assigned
Office of Management and Budget
control number 0596-0167. This
collection requires a purchaser to
provide information to establish that an
extension of a NFS timber sale
contract(s) is needed to allow the
harvest of damaged timber, located on
private or other public lands, in need of
expeditious removal because of
catastrophic events beyond the control
of the landowner.

Unfunded Mandates Reform

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995, which
the President signed into law on March
22,1995, the Department has assessed
the effects of this rule on State, local,
and tribal Governments and the private
sector. This final rule does not compel
the expenditure of $100 million or more
by any State, local, or tribal Government
or anyone in the private sector.
Therefore, a statement under section
202 of the act is not required.

Energy Effects

This final rule has been reviewed
under Executive Order 13211 of May 18,
2001, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use. It has been
determined that this rule does not
constitute a significant energy action as
defined in the Executive order.
Procedural in nature, this final rule
would allow for the extension of
contract performance time on certain
NFS timber sale contracts to facilitate
the harvest of damaged timber from
private or other non-NFS, allowing the
expeditious removal of timber from
lands in other ownerships damaged by
catastrophic events beyond the
landowner’s control.

Federalism

The agency has considered this final
rule under the requirements of
Executive Order 13132, Federalism. The
agency has made an assessment that the
rule conforms with the Federalism
principles set out in this Executive
order; would not impose any
compliance costs on the States; and
would not have substantial direct effects
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on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Consultation With Indian Tribal
Governments

This final rule does not have tribal
implications as defined in Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, and, therefore, advance
consultation with tribes is not required.

No Takings Implications

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12630, and it has been determined that
the rule does not pose the risk of a
taking of private property. There are no
private property rights to be affected,
because the contract provisions that
implement this rule will be used only
with contract modifications that are
made at the request of the timber sale
purchaser.

Civil Justice Reform Act

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. After adoption of this
final rule, (1) all State and local laws
and regulations that conflict with this
rule or that would impede full
implementation of this rule will be
preempted; (2) no retroactive effect
would be given to this final rule; and (3)
this final rule would not require the use
of administrative proceedings before
parties could file suit in court
challenging its provisions.

List of Subjects in 36 CFR Part 223

Administrative practices and
procedures, Exports, Government
contracts, Forests and forest products,
National forests, Reporting and
recordkeeping requirements.

m Therefore, for the reasons set forth in
the preamble, the interim rule published
at 67 FR 70165, November 21, 2002, is
adopted as final with the following
changes:

PART 223—SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIMBER

= 1. The authority citation for Part 223
continues to read as follows:

Authority: 90 Stat. 2958, 16 U.S.C. 472a; 98
Stat. 2213, 16 U.S.C. 618; 104 Stat. 714-726,
16 U.S.C. 620-620j, unless otherwise noted.

Subpart B—Timber Sale Contracts

» 2.In § 223.53, revise paragraphs (b)
through (e) to read as follows:

§223.53 Urgent removal contract
extensions.
* * * * *

(b) Regional Forester determination. If
the Regional Forester determines that
adequate cause for urgent removal
extensions exists, Contracting Officers
may extend National Forest System
timber sale contracts, up to a maximum
of 1 year, for the estimated amount of
time required to harvest and process the
damaged timber on non-National Forest
System lands. Contracting Officers may
grant urgent removal extensions only
when the Regional Forester verifies in
writing that:

(1) A specific catastrophe occurred for
which urgent removal extensions
should be granted;

(2) The manufacturing facilities or
logging equipment capacity available to
purchasers are insufficient to provide
for both the rapid harvest of damaged
non-National Forest System timber in
need of expeditious removal and the
continued harvest of undamaged (green)
timber under contract with the Forest
Service; and

(3) Failure to harvest the damaged
non-National Forest System timber
promptly could result in the following:

(i) Pose a threat to public safety,

(ii) Create a threat of an insect or
disease epidemic to National Forest
System or other lands or resources, or

(iii) Significant private or other public
resource loss.

(c) Purchaser request. To obtain an
urgent removal extension on a National
Forest System timber sale contract, a
purchaser must make a written request
to the Contracting Officer, which
includes the following:

(1) An explanation of why the harvest
of undamaged (green) National Forest
System timber within the term of the
existing National Forest System
contract(s) will prevent or otherwise
impede the removal of damaged non-
National Forest System timber in need
of expeditious removal; and

(2) Documentation that the
manufacturing facilities or logging
equipment capacity available to a
purchaser would be insufficient to
provide for both the rapid salvage of
damaged non-National Forest System
timber in need of expeditious removal
and continued harvest of undamaged
(green) National Forest System timber
under contract with the Forest Service.

(d) Contracting Officer determination.
To grant an urgent removal extension,
the timber sale Contracting Officer must
verify the following:

(1) That it is likely that the
undamaged (green) timber from
National Forest System land would be
delivered to the same manufacturing

facilities as are needed to process the
damaged non-National Forest System
timber or the National Forest System
timber sale contract would require the
use of the same logging equipment as is
needed to remove the damaged non-
National Forest System timber from the
area affected by the catastrophe;

(2) That extension of the National
Forest System contract will not be
injurious to the United States and will
protect, to the extent possible, the
health of the National Forest System
lands, including:

(i) That urgent removal extension
does not adversely affect other resource
management objectives to be
implemented by the National Forest
System timber sale being extended; and

(ii) That the National Forest System
timber sale contract to be extended is
not a sale containing damaged, dead, or
dying timber subject to rapid
deterioration.

(3) That the purchaser has not been
granted a previous urgent removal
extension on the same National Forest
System timber sale contract based on
the current catastrophic event.
Subsequent urgent removal extensions
may be granted if there are subsequent
Regional Forester determinations on
other catastrophic events.

(4) That the revised National Forest
System timber sale contract term will
not exceed 10 years from the date the
National Forest System contract was
awarded; and

(5) That the purchaser is not in breach
of the National Forest System contract,
and all work items, payments, and
deposits are current.

(e) Execution of contract extension.
An urgent removal extension of a
National Forest System timber sale
contract is executed through a mutual
agreement contract modification
pursuant to § 223.112, which must
include specific contract provisions. An
agreement to modify a contract must
identify the specific provision(s) of the
contract being modified and must
include the requirement that purchasers
make cash payment to cover the costs of
remarking timber on the sale area or
reestablishing cutting unit boundaries if
the Contracting Officer determines such
work is necessary.

* * * * *

Dated: December 23, 2003.
David P. Tenny,

Deputy Under Secretary, Natural Resources
and Environment.

[FR Doc. 03—-32243 Filed 12-31-03; 8:45 am]
BILLING CODE 3410-11-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 259-0425; FRL-7598-1]

Revisions to the California State
Implementation Plan, San Joaquin
Valley Unified, Ventura County, Santa
Barbara County, and Monterey Bay
Unified Air Pollution Control Districts
and Yolo Solano, Bay Area, and
Mojave Desert Air Quality Management
Districts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of
revisions to the San Joaquin Valley
Unified (SJVUAPCD), Ventura County
(VCAPCD), Santa Barbara County
(SBCAPCD), and Monterey Bay Unified
(MBUAPCD) Air Pollution Control
Districts and to the Yolo Solano
(YSAQMD), Bay Area (BAAQMD), and
Mojave Desert (MDAQMD) Air Quality
Management Districts’ portions of the
California State Implementation Plan
(SIP). These actions were proposed in
the Federal Register on September 20,
2002 and August 8, 2003 and concern
volatile organic compound (VOC)
emissions from architectural coatings.

Under authority of the Clean Air Act as
amended in 1990 (CAA or the Act), this
action approves local rules that regulate
these emission sources.

EFFECTIVE DATE: This rule is effective on

February 2, 2004.

ADDRESSES: You can inspect copies of

the administrative record for this action

at EPA’s Region IX office during normal
business hours by appointment. You
can inspect copies of the submitted SIP
revisions by appointment at the
following locations:

Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

San Joaquin Valley Unified Air
Pollution Control District, 1990 E.
Gettysburg, Fresno, CA 93726.

Ventura County Air Pollution Control
District, 669 County Square Drive,
2nd Floor, Ventura, CA 93003.

Santa Barbara County Air Pollution
Control District, 26 Castilian Drive,
Suite B-23, Goleta, CA 93117.

TABLE 1.—SUBMITTED RULES

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940.

Yolo Solano Air Quality Management
District, 1947 Galileo Court, Suite
103, Davis, CA 95616.

Bay Area Air Quality Management
District, 939 Ellis Street, San
Francisco, CA 94109.

Mojave Desert Air Quality Management
District, 14306 Park Avenue,
Victorville, CA 92392.

Copies of these rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
website and may not contain the same
versions of these rules that were
submitted to EPA.

FOR FURTHER INFORMATION CONTACT:
Yvonne Fong, EPA Region IX, (415)
947—-4117, fong.yvonnew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

I. Proposed Action

On September 20, 2002 (67 FR 59229)
and August 8, 2003 (68 FR 47279), EPA
proposed limited approvals and limited
disapprovals of the following rules that
were submitted for incorporation into
the California SIP.

Local agency Rule No. Rule title Adopted Submitted
4601 | Architectural Coatings 10/31/01 03/15/02
74.2 | Architectural Coatings .... 11/13/01 03/15/02
323 | Architectural Coatings .... 11/15/01 03/15/02
426 | Architectural Coatings .... 04/17/02 06/18/02
2.14 | Architectural Coatings .... 11/14/01 01/22/02
8-3 | Architectural Coatings .... 11/21/01 06/18/02
1113 | Architectural Coatings 02/24/03 04/01/03

We proposed limited approvals
because we determined that these rules
improve the SIP and are largely
consistent with the relevant CAA
requirements. We simultaneously
proposed limited disapprovals because
some rule provisions conflict with
section 110 and part D of the Act. These
rules were all based on the same
model—the California Air Resources
Board’s (CARB) Suggested Control
Measure for Architectural Coatings
(SCM)—and as a result, they contain
many of the same rule deficiencies.
These deficiencies relate to the
averaging provisions incorporated into
the rules. The deficient provisions
common to all seven rules listed in
Table 1 include the following:

1. High-VOC coatings sold under the
general sell-through provision cannot
necessarily be distinguished from
coatings sold under an averaging
program based on the information
explicitly required to be maintained
under the rules. This compromises the
enforceability of the rules as
manufacturers may claim that emissions
from coatings sold under the sell-
through provision should be excluded
from averaged emissions.

2. The requirement that
manufacturers describe the records
being used to calculate coating sales
under averaging programs is not
sufficiently specific and represents
executive officer discretion.

3. The rules’ language regarding how
violations of the averaging compliance

option shall be determined is
ambiguous.

4. The rules grant the Executive
Officer of CARB authority to approve or
disapprove initial averaging programs,
program renewals, program
modifications, and program
terminations, raising jurisdictional
issues and creating enforceability
problems since CARB has not been
granted authority by the state
Legislature under the California Health
and Safety Code to regulate architectural
coatings.

5. The rules allow manufacturers to
average coatings based on statewide or
district-specific data which makes
enforceability more difficult and
conflicts with other rule provisions
which imply that averaging will only be
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implemented by CARB and conducted
on a statewide basis.

Deficiency #5 was identified in our 2003
proposal (68 FR 47279) but not
specifically noted in our 2002 proposal
(67 FR 59229). This deficiency,
however, was described in each of the
Technical Support Documents (TSDs)
for the three rules that were the subject
of our 2002 proposal (67 FR 59229) and
was a basis for our limited disapproval
of each of the first three rules listed in
Table 1. Because the language contained
in all seven of these rules is similar and
they are all components of a larger
statewide program, we are now
clarifying that this last deficiency is a
basis for our limited disapproval of all
seven rules listed in Table 1. Our
proposed actions contain more
information on the basis for this
rulemaking and on our evaluation of the
submittals.

The deficiencies identified in our
2002 proposal (67 FR 59229) of the first
three rules listed in Table 1 also differed
slightly from the deficiencies identified
in our 2003 proposal (68 FR 47279) for
the last four rules listed in Table 1.
Other deficient provisions identified in
our 2002 proposal (67 FR 59229) but not
in our 2003 proposal (68 FR 47279)
included the following:

1. The rules allow the VOC content
displayed on a coating to be calculated
using product formulation data but lack
a clear and enforceable definition for the
term formulation data.

2. The rules contain typographical
errors that make the rules confusing to
regulated sources and less enforceable.

Based on information received during
and after the comment period of our
2002 proposal, we no longer consider
these to be deficiencies in these rules.
See Comments and Responses #2 and
#8.

II. Public Comments and EPA
Responses

EPA’s proposed actions provided 30-
day public comment periods. During the
comment period for the 2002 proposal
(67 FR 59229), we received comments
from the following parties.

1. Howard Berman, Environmental
Mediation, Inc. (EM) representing Dunn-
Edwards (DE), a California based
manufacturer and retailer of coatings;
letter dated October 17, 2002.

2. Madelyn K. Harding, Sherwin
Williams (SW), a worldwide
manufacturer of coatings; letter dated
October 17, 2002.

3. Mike Villegas, VCAPCD; letter
dated October 17, 2002.

4. Scott Nester, SJVUAPCD; letter
dated October 17, 2002.

5. Ellen Garvey, Bay Area Air Quality
Management District (BAAQMD); letter
dated October 18, 2002.

6. Michael P. Kenny, CARB; letter
dated October 21, 2002.

We did not receive any comments
during the comment period for the 2003
proposal (68 FR 47279) although we
made clear that comments submitted on
our 2002 proposal would be considered
to apply to our 2003 proposal where
appropriate. The comments and our
responses are summarized below.
Comment #1: EM comments that their
client, DE, disagrees, as does CARB,
with our conclusion that these rules are
subject to EPA’s Economic Incentive
Program Guidance (EIP Guidance). DE
and CARB filed extensive comments as
to why these rules do not fall within the
scope of the EIP Guidance. CARB
comments further that the EIP Guidance
is a non-binding guidance document.
Response #1: An EIP is any program
which may include State established
measures directed toward stationary,
area, and/or mobile sources, to achieve
emissions reductions milestones, to
attain and maintain ambient air quality
standards, and/or to provide more
flexible, lower-cost approaches to
meeting environmental goals (EIP
Guidance, page 158). These rules (1)
regulate architectural coatings, an area
source, (2) were submitted to EPA in
order to meet the National Ambient Air
Quality Standards (NAAQS), and (3)
allow manufacturers to reduce
emissions from their products to comply
with the requirements of the rules in a
more flexible and lower-cost manner.
Furthermore, these rules fall under the
category of emission averaging EIPs
because they enable a source, in this
case a particular coating, emitting above
its allowable emission rate limit to
comply with that rate limit by averaging
its emissions with a second source, a
different coating, emitting below that
second source’s regulatory rate limit
(EIP Guidance, page 91). Clearly, these
rules meet the definition of an EIP and
it is, therefore, appropriate to apply the
EIP Guidance. Any comments submitted
by DE and CARB on the EIP Guidance
were considered by us before
finalization of the guidance and do not
need to be reconsidered in the current
context. The EIP Guidance is EPA’s
most recent guidance for economic
incentive programs. It is being used to
help ensure consistent interpretation of
the CAA where its application to
detailed EIP requirements is unclear.
Comment #2: EM and BAAQMD state
that formulation data is a reliable means
for calculating a product’s VOC content
because manufacturers know how their

products are formulated and that
everyone understands what is required
to calculate VOC content. SW and CARB
state that defining the term formulation
data is unnecessary because the EPA’s
National Volatile Organic Compound
Emission Standards for Architectural
Coatings (40 CFR part 59 subpart D, the
National Rule) also allows formulation
data to be used without including a
separate definition for the term. SW
adds and VCAPCD, SJVUAPCD,
BAAQMD and CARB also comment that
the VOC content is ultimately
determined by testing with Method 24
of appendix A of 40 CFR part 60. If EPA
requires a definition of formulation
data, DE would want EPA to state that
formulation data is preferred over
Method 24 because of the inherent
unreliability and wide margin of error
associated with Method 24.

Response #2: While manufacturers
may know exactly what goes into their
products, they often report paint
formulation data by indicating a range
for each component within a product.
These ranges may often be quite wide,
making the particular VOC content of a
product difficult to determine. The
National Rule does not, in fact, have a
separate definition for formulation data.
As with all analytical methods, there is
some uncertainty associated with
Method 24; however, it is a reliable
method that has gone through extensive
quality assurance and round robin
testing to ensure that it is replicable and
reliable for determining VOC content.
Because the National Rule and these
rules ultimately rely on Method 24 to
validate the VOC content of coatings for
compliance purposes, we concur that a
separate definition for the term
formulation data is not necessary. As a
result, we are not finalizing our concern
regarding formulation data as a
deficiency. We encourage DE to submit
an alternative test method to EPA for
consideration if they deem another
method to be more reliable than Method
24.

Comment #3: EM, SW, VCAPCD,
BAAQMD and CARB comment that the
sell through of averaged coatings is not
problematic. SfVUAPCD, BAAQMD and
CARSB state that labeling on coatings
indicating the date of manufacture and
the coating’s participation in an
averaging program is sufficient to
determine compliance. SW and CARB
state that averaging plans calculate
emissions based on shipments into the
state and that all emissions are counted
at the start of an averaging program even
though the coating may not yet have
been sold. EM claims that the standard
sell through provision of all coatings is
more problematic.
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Response #3: EPA is primarily
concerned with the sell through of
averaged coatings because it may make
certain compliance determinations
difficult or impossible. In order to
determine compliance for an averaged
coating, an inspector would have to be
able to associate the emissions from that
particular can of coating with a
particular compliance year. While a can
of coating may have been manufactured
within a certain compliance period, a
manufacturer may not necessarily
include it among the averaged emissions
for that year. It is therefore important
that each can of coating in an averaging
plan be specifically attributable to a
particular compliance year. The date
code and other labeling on a coating
does not provide this information. EPA
notes, contrary to SW and CARB’s
claims, that several of these rules were
not written such that the volume of
coating used as the basis for emissions
calculations is, in fact, the volume of
coating sold [see sections A1 of the
CARB’s Suggested Control Measure
(SCM) and all rules, section A.3.3 of
SCM, section 8.4.3 of SJVUAPCD Rule
4601, section AA.3.6 of VCAPCD Rule
74.2, section A.3.3 of SBCAPCD Rule
323, and section A.3.3 of MBUAPCD
Rule 426]. If at the end of a compliance
period, a manufacturer finds that they
have exceeded the allowable emissions,
they may argue that some emissions
from a coating that did not sell in the
current compliance year should be
advanced into the next compliance year
because of sell through. Alternatively, if
a manufacturer determined that more
high-VOC products were sold than
projected in their averaging plan, they
could argue that they were sold under
the sell-through provision.

Comment #4: EM comments that the
jurisdictional issue created by CARB
approving, disapproving, renewing,
modifying or terminating averaging
programs could be seen as an extension
of their advisory role to local air
pollution control districts. VCAPCD,
BAAQMD, and CARB comment that
CARB is merely providing
administrative functions. CARB notes
that they are assuming some
administrative functions at the request
of the California Air Pollution Control
Officers Association (CAPCOA).
SJVUAPCD and CARB state CARB’s
involvement simplifies the
implementation of averaging programs
and that CARB’s purely administrative
role is clarified in a draft Memorandum
of Understanding (MOU) between the
districts and CARB. SJVUAPCD,
BAAQMD, and CARB also note that the

districts retain ultimate enforcement
authority.

Response #4: As currently written,
these rules give CARB many decision
making powers that have not been
delegated to it. A draft MOU clarifying
the responsibilities of the districts and
CARSB is unenforceable. If districts and
CARB do not fulfill an enumerated
responsibility described in the MOU, no
agency, including EPA could take action
to require the districts or CARB to
perform that duty. Furthermore, while
districts and CAPCOA may wish and
agree to release these powers to the
CARB, we have received no legal
assurances that the CARB may assume
these powers without an act of the State
Legislature. EPA’s recommendation to
the districts to resolve this deficiency
was to scale CARB’s involvement to a
more advisory role by structuring the
program so that CARB would be
responsible for making
recommendations which each district
would then formally adopt or reject. In
this way, the districts, not CARB,
maintain their authority as the decision
making and regulatory body.
Alternatively, we would consider a
certification by the State Attorney
General that CARB has these authorities.
Furthermore, the district’s ability to
enforce an averaging program could be
hampered if it was not the entity that
originally approved the program.

Comment #5: EM believes that the
problem of not specifying exactly what
records are being used to calculate
emissions is resolved if manufacturers
commit before implementing their
averaging programs to use only one form
of distribution as the basis for
calculating emissions under an
averaging program.

Response #5: According to various
provisions of these rules, averaging is a
provision that operates on a statewide
basis by a statewide agency, CARB. It is
therefore most consistent to require that
emissions calculations also rely on
statewide data. Allowing manufacturers
to choose to use either district-specific
or statewide data gives them the ability
to manipulate emissions calculations by
choosing the data type that shows fewer
emissions. We note, additionally, that
the existing rules do not require
manufacturers to select one form of
distribution as the basis for calculating
emissions.

Comment #6: EM, VCAPCD,
SJVUAPCD, BAAQMD, and CARB
comment that under an averaging
program, an exceedance occurs when
the entire program shows on the whole
that the actual emissions exceed the
allowable emissions. The excess

emissions cannot be attributable to any
one product in the program.

Response #6: 1t is precisely because
excess emissions cannot be attributed to
any one product that it must be assumed
that all products under an averaging
program that were sold with a VOGC
content greater than the effective VOC
limit contributed to the exceedance. For
example, if an averaging program
balances the emissions from three
coatings that exceed the limits of the
rule against the emissions of two super-
compliant coatings, then all three non-
compliant coatings were partially
responsible for the exceedance and a
violation for each of these coatings
should be assessed for each day of the
compliance period.

Comment #7: SW comments that
EPA’s proposed language for clarifying
how violations of averaging provisions
are determined would result in
penalties that are too large and not in
balance with the damage done to the
environment. CARB comments that the
magnitude of potential penalties under
the current rule language is a sufficient
disincentive for willful violations.
BAAQMD states that any difficulties
with enforcement and assessment of
penalties can be corrected during the
following compliance period.

Response #7: EPA’s proposed
language would clarify that violations
could be assessed for any coating that
was sold above the limits of the rule.
The benefits of allowing manufacturers
to continue to sell coatings that do not
meet the limits of the rule under an
averaging program must be balanced by
significant deterrents against non-
compliance. These rules currently limit
the violations that can be assessed to
only one per day. By clarifying the
language in the rule, agencies may
assess larger penalties, however, they
are also in no way precluded from using
their enforcement discretion to weigh
the significance of the overall
environmental damage to assess a
penalty that is appropriate based on the
overall circumstances of the violation.

Comment #8: VCAPCD, SJVUAPCD,
BAAQMD and CARB comment that the
typographical errors in the rules should
not be considered a deficiency, but a
rule improvement issue, since the
correct language can be determined.

Response #8: We concur that the
correct language can ultimately be
surmised despite the typographical
errors. As a result, we are not finalizing
this issue as a deficiency.

Comment #9: VCAPCD, BAAQMD,
and CARB comment that all deficiencies
associated with averaging become moot
after 2005 when the averaging
provisions of these rules sunset. CARB
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asserts that there are ultimately no SIP
implications from these temporary
programs.

Response #9: EPA is required to
ensure that SIP regulations fully comply
with enforceability and other
requirements of CAA section 110 and
part D. Because of the near-term sunset
date of the averaging provisions,
however, we concur that it will not be
necessary to impose sanctions because
the deficient rule provisions will vacate
before the sanction clocks would expire.
For further discussion see our 2003
proposal (68 FR 47279).

Comment #10: VCAPCD and CARB
state that EPA should not examine the
averaging programs based on the
possibility that the averaging programs
would be extended and notes that an
extension of the averaging programs
would require a revision to the rules
through action by their respective
Boards.

Response #10: The evaluation of these
rules was not based on the possibility of
the extension of the averaging
provisions. All evaluation of these rules
was based on the programs as they exist
under current rule language. EPA noted
in our TSDs for these rules one
additional recommendation to evaluate
these programs after three years if the
averaging programs were to be extended
beyond 2005. We clearly stated that this
was a recommendation to improve the
rule and that it was not an issue
affecting our current action.

Comment #11: In response to
Deficiency #5, VCAPCD and CARB
comment that district-specific data is
equally enforceable as statewide data.
CARB believes that district-specific data
should be allowed so that smaller
regional manufacturers may utilize the
averaging provisions of these rules.

Response #11: Submitting statewide
data does not prevent smaller regional
manufacturers from averaging their
coatings. If these manufacturers do not
have sales in particular areas of the state
then the sales in those areas would be
assumed to be zero and statewide data
could be generated. In part, we are
concerned that the existing language
would allow manufacturers to game the
system and moderate overall emission
calculations by using district-specific or
statewide data, depending on whichever
produced more favorable results. Also
see Response #5.

Comment #12: VCAPCD and CARB
comment that the language that
describes which records may be used to
calculate emissions is sufficient for
determining compliance when coupled
with the Statewide Averaging Guidance
Document and active cooperation with
individual manufacturers. BAAQMD

states that this language is meant to
recognize the unique nature of a specific
manufacturers’ program and does not
constitute executive officer discretion
because the stringency of the rule
cannot be affected by an administrative
decision. SJVUAPCD comments that
many rule provisions allow inspectors
to verify the accuracy of records for
determining compliance. CARB notes
that a definition for enforceable sales
record proposed by EPA is essentially
what is being followed when approving
acceptable records and cites this as an
example of where EPA should have
raised this concern earlier during the
development of South Coast Air Quality
Management Districts’ (SCAQMD) Rule
1113.

Response #12: These rules do not
specify what records may be submitted
as an enforceable record. Any record,
including those that may be
unverifiable, may be submitted to
substantiate emission calculations and it
is the purview of the Executive Officer
to approve any of these records as
acceptable. This unlimited executive
officer discretion is unenforceable.
There is currently no provision under
these rules to verify the accuracy of a
particular record before an averaging
program is approved. While the
Statewide Averaging Guidance
Document may further delineate and
limit the records that may be submitted,
the Statewide Averaging Guidance
Document is not an enforceable element
of the SIP and could not be relied upon
for enforcement purposes. EPA raised
this concern regarding enforceable
records to SCAQMD during the
development of Rule 1113 in a May 13,
1999 letter and notes that this provision
was not proposed as an amendment to
Rule 1113 until the March 31, 1999
Working Group meeting. This same
concern was raised to the CARB in a
June 21, 2000 letter after it proposed a
similar provision in a draft of the SCM
emailed on June 14, 2000 for
consideration. Although not relevant to
this rulemaking, our review of these
provisions as they were developed was
timely and responsive.

Comment #13: SJVUAPCD, BAAQMD,
and CARB comment that the emissions
reductions associated with these rules
are valuable. CARB comments that these
rules are significantly more stringent
that the National Rule. SJVUAPCD
asserts that approval of these rules
would encourage other districts to adopt
similar rules which could achieve up to
10 tons of emission reductions per day
across California. CARB claims that
EPA’s proposed limited disapproval of
these rules is discouraging districts from
submitting their architectural coating

rules as SIP revisions. BAAQMD
indicates that the development of the
SCM and these rules were the result of
over two years of work and that the
difficulties historically encountered in
adopting architectural coatings rules
should be balanced against the marginal
benefits of EPA’s suggested rule
changes.

Response #13: EPA does not dispute
that these rules reduce VOC emissions
by putting more restrictive VOC content
limits into effect for architectural
coatings and we recognize the
significant efforts of the CARB and
districts to develop the SCM and these
rules modeled on it. At the same time,
EPA’s role is to ensure that all rules
approved into the SIP meet the statutory
requirements of the CAA. Because these
programs provide the regulated industry
considerable compliance flexibility, this
must be balanced by enforcement
certainty and adequate penalties for
non-compliance. It is not EPA’s
intention to discourage the submittal of
similar rules, and note that no sanctions
will be imposed due to our action on
these rules. Also see Response #9.

Comment #14: BAAQMD comments
that EPA should have submitted
comments to CARB and districts at the
time of SCM adoption or shortly
thereafter. CARB comments that the
averaging provisions in these rules were
based on SCAQMD Rule 1113 and that
timely action by EPA on SCAQMD’s
February 18, 2000 submittal of Rule
1113 would have allowed the districts
to consider EPA’s concerns when they
were adopting their rules.

Response #14: EPA did participate in
the regulatory development process for
the SCM and SCAQMD’s Rule 1113. We
note that the bulk of the deficiencies
that we have identified in these rules
relate to the averaging program which
was added to the SCM one week before
the SCM was adopted by the CARB.
After only limited review, EPA did
express concerns regarding the program
to the CARB before adoption of the
SCM. We were informed that our issues
would be addressed through various
means such as the Statewide Averaging
Guidance Document and the MOU. The
discussions with CARB and districts
during the development of these
documents has, instead, brought even
more issues to light. EPA notes that our
comments during rule development are
not final and that our ultimate
evaluation and approval or disapproval
of rules only occurs after formal
submittal. EPA did receive submittals of
SCAQMD’s Rule 1113 on February 18,
2000 and on December 14, 2001. The
CAA prevents EPA from acting on the
2000 submittal of Rule 1113. EPA is



38

Federal Register/Vol.

69, No. 1/Friday, January 2, 2004/Rules and Regulations

only allowed to act on the more recent
2001 submittal since this is the district’s
most current regulation for this source
category. EPA was in the process of
acting on the SCAQMD’s 2001 submittal
when that version was recently vacated
by the Court. National Paint and
Coatings Association, Inc. v. SCAQMD,
(June 24, 2002, G029462). Also see
Response #12.

Comment #15: CARB notes that
confirmation of the volume of high VOC
products sold is additional information
that is not typically required for
determining compliance with
architectural coatings rules but that it is
similar to the additional record
verification that is necessary to
determine compliance with the National
Rule’s exceedance fee and tonnage
exemption options.

Response #15: Determining a
manufacturer’s compliance with an
averaging program requires knowing the
total volume sold to verify that the
actual emissions do not exceed the
allowable emissions. This cannot be
accomplished and compliance cannot
be determined if reliable and specific
sales records are not required and
available. Also see Responses #3 and
#13.

Comment #16: CARB comments that
EPA’s proposed language to rectify
Deficiency #2 by clarifying that records
must be made available to the Executive
Officer upon request is equivalent to the
current rule language. CARB contends
that requirements on manufacturers to
describe the records being used to
calculate coating sales under averaging
programs are sufficiently specific and
do not represent executive officer
discretion.

Response #16: The current language
in these rules is not equivalent to EPA’s
proposed language. While the current
language requires that records be
maintained, there is currently no
language requiring that these records be
surrendered to the Executive Officer.

Comment #17: CARB states that the
public release of sales data is not
necessary to demonstrate compliance.
While CARB believes that all emissions
data should be made publicly available,
they argue that sales data which does
not constitute “emissions data” is
confidential and not necessary for
determining compliance.

Response #17: EPA’s proposed
limited disapproval actions did not
specifically identify California’s
treatment of information claimed
confidential as a deficiency. Rather,
Deficiency #2 focuses on the fact that
the California rules do not specify
which records must be maintained to
quantify sales. It may well be, as CARB

believes, that the rules can be revised to
provide adequate certainty about record
maintenance without changing
California’s treatment of certain records
as confidential material. Also see
Response #15.

III. EPA Action

As authorized in sections 110(k)(3)
and 301(a) of the Act, EPA is finalizing
a limited approval of the submitted
rules. This action incorporates the
submitted rules into the California SIP,
including those provisions identified as
deficient. Several submitted comments
did change our assessment of the rules
as originally described in our proposed
actions. Therefore, as authorized under
section 110(k)(3), we are only finalizing
the five deficiencies identified in our
2003 proposal (68 FR 47279), and these
five deficiencies apply to all seven
rules. Sanctions will not be imposed
under section 179 of the Act according
to 40 CFR 52.31, even if EPA does not
approve subsequent SIP revisions that
correct the rule deficiencies within 18
months of the effective date of this
action because, according to specific
language incorporated into the rules, the
deficient provisions will expire in
January 2005, in advance of the end of
the 18-month period allowed to correct
the deficiencies. Similarly, EPA also
will not promulgate a federal
implementation plan (FIP) under
section 110(c) if subsequent SIP
revisions that correct the rule
deficiencies are not approved within 24
months. Note that the submitted rules
have been adopted by the local agencies,
and EPA’s final limited disapproval
does not prevent the local agencies from
enforcing their rules.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on

a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255—66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalisim

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
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Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.

Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of

the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2). This
rule will be effective February 2, 2004.

K. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 2, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 17, 2003.

Alexis Strauss,
Acting Regional Administrator, Region IX.
» Part 52, chapter], title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

= 2. Section 52.220 is amended by
adding paragraphs (c)(293)(i)(B),

(c)(297)(i)(A)(5), (c)(297)()(E),
(C](297%[§]( ), (C)(SOO)(i)(B)(
i

F ,
(c)(300)(i)(C), and (c)(315)(1)(C) to read as

i)
B) Yolo-Solano Air Quality
nagement District.

follows:
§52.220 Identification of plan.
* * * * *

(C) * x %

(293) * % %

(' * % %

(

M

<)
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(1) Rule 2.14, adopted on November
14, 2001.

(5) Rule 74.2, adopted on November
13, 2001.

* * * * *

(E) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 4601, adopted on October 31,
2001.

(F) Santa Barbara County Air
Pollution Control District.

(1) Rule 323, adopted on November
15, 2001.
* * * * *

(300) E

(1) * % %

(B) Bay Area Air Quality Management
District.

(1) Rule 8-3, adopted on November
21, 2001.

(C) Monterey Bay Unified Air
Pollution Control District.

(1) Rule 426, adopted on April 17,
2002.

* * * * *

(315) * % %

(1) * % %

(C) Mojave Desert Air Quality
Management District.

(1) Rule 1113, adopted on February
24, 2003.

* * * * *

[FR Doc. 03—-32212 Filed 12—31-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7823]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has

adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Mike Grimm, Mitigation Division, 500 C
Street, SW.; Room 412, Washington, DC
20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition

of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp.; p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
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standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 COInp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.
= Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

» 1. The authority citation for part 64
continues to read as follows:

§64.6

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

[Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
Federal assist-

; Communit Effective date authorization/cancellation of | Current effective | ance no longer
State and location No. Y sale of flood insurance in community map date available in sgpe-
cial flood hazard
areas
Region Il
New York: Dover, Town of, Dutchess Coun- 361335 | Mar. 22, 1976, Emerg.; Aug. 15, 1984, | Jan. 2, 2004 ..... Jan. 2, 2004.
ty. Reg.; Jan. 2, 2004, Susp.
Region |
Massachusetts: Chelmsford, Town of, Mid- 250188 | Dec. 6, 1973, Emerg.; June 4, 1980, Reg.; | Jan. 16, 2004 ... | Jan. 16, 2004.
dlesex County. Jan. 16, 2004, Susp.
Region IV
North Carolina:
Columbia, Town of, Tyrrell County ........ 370233 | June 27, 1975, Emerg.; Aug. 5, 1985, Reg.; | ...... do* ..o Do.
Jan. 16, 2004, Susp.
Franklin County, Unincorporated Areas 370377 | Feb. 21, 1997, Emerg.; May 1, 2000, Reg.; | ...... do e Do.
Jan. 16, 2004, Susp.
Franklinton, Town of, Franklin County .. 370497 | July 30, 1997, Emerg.; Jan. 19, 2001, Reg.; | ...... do e Do.
Jan. 16, 2004, Susp.
Louisburg, Town of, Franklin County .... 370098 | June 17, 1975, Emerg.; Mar. 4, 1988, Reg.; | ...... do e Do.
Jan. 16, 2004, Susp.
Youngsville, Town of, Franklin County .. 370494 | June 30, 1997, Emerg.; Jan. 19, 2001, | ...... do e Do.
Reg.; Jan. 16, 2004, Susp.
Region VII
Nebraska:
Axtell, Village of, Kearney County ......... 310344 | Feb. 24, 1994, Reg.; Jan. 16, 2004, Susp .. | ...... do e, Do.
Kearney County, Unincorporated Areas 310448 | July 30, 1999, Emerg.; Jan. 16, 2004, Reg.; | ...... (o [0 I Do.
Jan. 16, 2004, Susp.
Minden, City of, Kearney County .......... 310389 | Oct. 7, 1975, Emerg.; Sept. 24, 1984, Reg.; | ...... (o [0 I Do.

Jan. 16, 2004, Susp.

*do, Do=Ditto

Code for reading third column: Emerg.-Emergency; Reg.-Regular; Susp.-Suspension.

Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

[FR Doc. 03-32311 Filed 12—-31—-03; 8:45 am]
BILLING CODE 6718-05-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-126459-03]
RIN 1545-BC18

Changes in Computing Depreciation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
Notice of proposed rulemaking by cross-
reference to temporary regulations and
notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations under sections 446(e) and
1016(a)(2) of the Internal Revenue Code
relating to a change in computing
depreciation or amortization as well as
a change from a nondepreciable or
nonamortizable asset to a depreciable or
amortizable asset (or vice versa). The
text of those temporary regulations also
serves as the text of these proposed
regulations. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by April 1, 2004.
Outlines of topics to be discussed at the
public hearing scheduled for April 7,
2004, at 10 a.m. must be received by
March 17, 2004.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-126459-03), room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Alternatively, submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-126459—
03), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC or sent
electronically, via the IRS Internet site
at: http://www.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,

Sara Logan or Douglas Kim, (202) 622—
3110; concerning submissions of
comments, the hearing, and/or to be
placed on the building access list to
attend the hearing, Sonya Cruse, (202)
622—4693 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend 26 CFR part
1 relating to sections 167, 446, and 1016
of the Internal Revenue Code (Code).
The temporary regulations provide
guidance under section 446(e) on
whether a change in computing
depreciation or amortization as well as
a change from a nondepreciable or
nonamortizable asset to a depreciable or
amortizable asset (or vice versa) is a
change in method of accounting that
requires the consent of the
Commissioner.

The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the temporary regulations and
these proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. The
IRS and Treasury Department
specifically request comments on the

clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for April 7, 2004, beginning at 10 a.m.
in the Auditorium, 7th Floor, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit an outline of the topics to
be discussed and the time to be devoted
to each topic (signed original and eight
(8) copies) by March 17, 2004. A period
of 10 minutes will be allotted to each
person for making comments. An
agenda showing the scheduling of the
speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Sara Logan, Office of
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES
Paragraph 1. The authority citation
for part 1 reads as follows:
Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.167(e)—1 is amended
by revising paragraphs (a) and (e) to
read as follows:
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§1.167(e)-1 Change in method.

(a) [The text of the proposed
amendment to §1.167(e)—1(a) is the
same as the text of §1.167(e)-1T(a)
published elsewhere in this issue of the
Federal Register].

* * * * *

(e) Effective date. This section applies
on or after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see §1.167(e)-1 in
effect prior to December 30, 2003
(§1.167(e)-1 as contained in 26 CFR
part 1 edition revised as of April 1,
2003).

Par. 3. Section 1.446—1 is amended by
revising paragraphs (e)(2)(ii)(a),
(e)(2)(i)(b), (e)(2)(ii)(d), (e)(2)(iii), and

(e)(4) to read as follows:

§1.446-1 General rule for methods of
accounting.
* * * * *

(ii)(a) and (b) [The text of the
proposed amendment to § 1.446—
1(e)(2)(ii)(a) and (b) is the same as the
text of § 1.446-1T(e)(2)(ii)(a) and (b)
published elsewhere in this issue of the
Federal Register].

* * * * *

(d) [The text of this paragraph
(e)(2)(ii)(d) is the same as the text of
§1.446-1T(e)(2)(ii)(d) published
elsewhere in this issue of the Federal
Register].

(iii) [The text of the proposed
amendment to § 1.446—1(e)(2)(iii) is the
same as the text of § 1.446—-1T(e)(2)(iii)
published elsewhere in this issue of the
Federal Register].

* * * * *

(4) Effective date—(i) In general.
Except as provided in paragraphs
(e)(3)(iii) and (e)(4)(ii) of this section,
paragraph (e) of this section applies on
or after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see § 1.446-1(e) in
effect prior to December 30, 2003
(§1.446—1(e) as contained in 26 CFR
part 1 edition revised as of April 1,
2003).

(ii) Changes involving depreciable or
amortizable assets. With respect to
paragraph (e)(2)(ii)(d) of this section,
paragraph (e)(2)(iii) Examples 9 through
17 of this section, the addition of the
language ““certain changes in computing
depreciation or amortization (see
paragraph (e)(2)(ii)(d) of this section)” to
the last sentence of paragraph
(e)(2)(ii)(a) of this section, and the
removal of all language regarding useful
life and the sentence “On the other
hand, a correction to require
depreciation in lieu of a deduction for

the cost of a class of depreciable assets
which had been consistently treated as
an expense in the year of purchase
involves the question of the proper
timing of an item, and is to be treated
as a change in method of accounting”
from paragraph (e)(2)(ii)(b) of this
section—

(A) For any change in depreciation or
amortization that is a change in method
of accounting, this section applies to
such a change in method of accounting
made for taxable years ending on or
after December 30, 2003; and

(B) For any change in depreciation or
amortization that is not a change in
method of accounting, this section
applies to such a change made for
taxable years ending on or after
December 30, 2003.

Par. 4. Section 1.1016-3 is amended
by revising paragraphs (h) and (j) to read
as follows:

§1.1016-3 Exhaustion, wear and tear,
obsolescence, amortization, and depletion
for periods since February 28, 1913.

* * * * *

(h) [The text of the proposed
amendment to § 1.1016—3(h) is the same
as the text of § 1.1016—3T(h) published
elsewhere in this issue of the Federal
Register].

* * * * *

(j) Effective date—(1) In general.
Except as provided in paragraph (j)(2) of
this section, this section applies on or
after December 30, 2003. For the
applicability of regulations before
December 30, 2003, see §1.1016-3 in
effect prior to December 30, 2003
(§1.1016-3 as contained in 26 CFR part
1 edition revised as of April 1, 2003).

(2) Depreciation or amortization
changes. Paragraph (h) of this section
applies to a change in depreciation or
amortization for property subject to
section 167, 168, 197, 14001, 1400L(b),
or 1400L(c), or former section 168 for
taxable years ending on or after
December 30, 2003.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 03-31821 Filed 12—30-03; 8:45 am)|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-153656-03]

RIN 1545-BC70

Credit for Increasing Research
Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This document invites
comments from the public regarding
certain rules and standards relating to
internal-use software under section
41(d)(4)(E) of the Internal Revenue
Code. All materials submitted will be
available for public inspection and
copying. This document also addresses
the effective date for final rules relating
to internal-use software.

DATES: Comments are requested on or
before March 2, 2004.

ADDRESSES: Send written comments to:
Internal Revenue Service, Attn:
CC:PA:LPD:PR [REG-153656—03], room
5203, POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, taxpayers may submit
comments in writing, by hand delivery
to CC:PA:LPD:PR [REG-153656-03],
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Ave., NW.,
Washington, DG, or electronically, via
the IRS Internet site at: http://
WWw.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Nicole R. Cimino at (202) 622-3120 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Introduction

On December 31, 2003, the Treasury
Department and the IRS issued final
regulations (TD 9104) for the credit for
increasing research activities under
section 41 (research credit). TD 9104
provides rules relating to the definition
of qualified research under section 41(d)
but does not finalize rules relating to
internal-use software under section
41(d)(4)(E). This advance notice of
proposed rulemaking (ANPRM) invites
comments from the public regarding the
proposed regulations issued in 2001
relating to internal-use software under
section 41(d)(4)(E). Although the
Treasury Department and the IRS
welcome comments on all aspects of
those proposed regulations, the
Treasury Department and the IRS
specifically request comments
concerning the definition of internal-use
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software. In addition, the Treasury
Department and the IRS request
comments on whether final rules
relating to internal-use software should
have retroactive effect.

Background

Section 41(d)(4)(E) provides that,
except to the extent provided by
regulations, research with respect to
computer software which is developed
by (or for the benefit of) the taxpayer
primarily for internal use by the
taxpayer (internal-use software) is
excluded from the definition of
qualified research under section 41(d).
(Software that is developed for use in an
activity which constitutes qualified
research and software that is developed
for use in a production process with
respect to which the general credit
eligibility requirements are satisfied are
not excluded as internal-use software
under the provisions of section
41(d)(4)(E).) The statutory exclusion for
internal-use software and the regulatory
exceptions to this exclusion have been
the subject of a series of proposed and
final regulations.

Legislative History

The legislative history to the Tax
Reform Act of 1986, Public Law 99-514
(100 Stat. 2085) (1986 Act), states that
“the costs of developing software are
not eligible for the credit where the
software is used internally, for example,
in general and administrative functions
(such as payroll, bookkeeping, or
personnel management) or in providing
noncomputer services (such as
accounting, consulting, or banking
services) except to the extent permitted
by Treasury regulations.” See H.R. Conf.
Rep. No. 841, at [1-73 (1986 legislative
history). The 1986 legislative history
further states that Congress intended
that regulations would make the costs of
new or improved internal-use software
eligible for the credit only if the
research satisfies, in addition to the
general requirements for credit
eligibility, an additional, three-part high
threshold of innovation test (i.e., that
the software was innovative, that the
software development involved
significant economic risk, and that the
software was not commercially available
for use by the taxpayer).

Congress has extended the research
credit a number of times since the 1986
Act but has not made any changes to the
statutory definition of qualified research
or to the statutory exclusion for internal-
use software in section 41(d)(4)(E).
When Congress extended the research
credit in the Tax Relief Extension Act of
1999, Public Law 106-170 (113 Stat.
1860) (1999 Act), however, the

legislative history stated the following
with respect to internal-use software:

The conferees further note the rapid pace
of technological advance, especially in
service-related industries, and urge the
Secretary to consider carefully the comments
he has and may receive in promulgating
regulations in connection with what
constitutes “internal use” with regard to
software expenditures. The conferees also
wish to observe that software research, that
otherwise satisfies the requirements of
section 41, which is undertaken to support
the provision of a service, should not be
deemed “internal use” solely because the
business component involves the provision
of a service.

H.R. Conf. Rep. No. 106—478, at 132
(1999).

1997 Proposed Regulations

On January 2, 1997, the Treasury
Department and the IRS published
proposed regulations (REG-209494-90,
1997-1 C.B. 723) in the Federal Register
(62 FR 81) under section 41 relating to
internal-use software (1997 proposed
regulations). In relevant part, the 1997
proposed regulations stated:

Research with respect to computer
software that is developed by (or for the
benefit of) the taxpayer primarily for the
taxpayer’s internal use is eligible for the
research credit only if the software satisfies
the requirements of paragraph (e)(2) of this
section. Generally, research with respect to
computer software is not eligible for the
research credit where software is used
internally, for example, in general and
administrative functions (such as payroll,
bookkeeping, or personnel management) or
in providing noncomputer services (such as
accounting, consulting, or banking services).
Prop. § 1.41-4(e)(1) (1997).

The 1997 proposed regulations
contained an exception to the internal-
use software rules for certain software
developed by the taxpayer as a part of
a new or improved package of computer
software and hardware developed
together as a single product. Such
software would not be subject to the
high threshold of innovation
requirements for internal-use software
under the 1997 proposed regulations.
The 1997 proposed regulations,
however, did not contain a specific
definition of internal-use software.
Instead, the 1997 proposed regulations
provided that the determination of
whether software was internal-use
software would depend on the facts and
circumstances of each case:

All relevant facts and circumstances are to
be considered in determining if computer
software is developed primarily for the
taxpayer’s internal use. If computer software
is developed primarily for the taxpayer’s
internal use, the requirements of this
paragraph (e) apply even though the taxpayer

intends to, or subsequently does, sell, lease,
or license the computer software.

Prop. § 1.41-4(e)(4) (1997).
2001 Final Regulations (TD 8930)

On January 3, 2001, the Treasury
Department and the IRS published in
the Federal Register (66 FR 280) final
regulations (TD 8930) relating, in
relevant part, to the definition of
internal-use software for purposes of
section 41(d)(4)(E). With respect to the
general definition of internal-use
software, TD 8930 provided:

Software is developed primarily for the
taxpayer’s internal use if the software is to be
used internally, for example, in general
administrative functions of the taxpayer
(such as payroll, bookkeeping, or personnel
management) or in providing noncomputer
services (such as accounting, consulting, or
banking services). If computer software is
developed primarily for the taxpayer’s
internal use, the requirements of this
paragraph (c)(6) apply even though the
taxpayer intends to, or subsequently does,
sell, lease, or license the computer software.

§1.41-4(c)(6)@iv). TD 8930, therefore,
did not provide a specific definition of
internal-use software but instead
identified two general categories of
software as examples of internal-use
software: software “used internally’” and
software used “in providing
noncomputer services.” TD 8930
eliminated the general facts and
circumstances standard contained in the
1997 proposed regulations.

The preamble to TD 8930 addressed
the requests made by some
commentators that the definition of
internal-use software exclude software
used to deliver a service to customers
and software that includes an interface
with customers or the public. The
preamble stated that after careful
analysis of the legislative history, the
Treasury Department and the IRS had
concluded that such broad exclusions
would be inconsistent with the statutory
mandate, because the exclusion would
extend to some software that Congress
clearly intended to treat as internal-use
software. The preamble, however,
continued by highlighting changes that
had been made in TD 8930 to take into
account the commentators’ concerns as
well as the legislative history to the
1999 Act.

First, TD 8930 provided that the high
threshold of innovation test applicable
to internal-use software does not apply
to software used to provide computer
services (defined in TD 8930 generally
as a service offered by a taxpayer to
customers who conduct business with
the taxpayer primarily for the use of the
taxpayer’s computer or software
technology). In contrast, software used
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to provide a noncomputer service
(defined in TD 8930 generally as a
service other than a computer service,
even if such other service is enabled,
supported, or facilitated by computer or
software technology) would be subject
to the high threshold of innovation test
under TD 8930.

Second, TD 8930 contained a new
exception to the high threshold of
innovation test for internal-use software
for software used to provide a
noncomputer service if the software,
among other things, contained features
or improvements not yet offered by a
taxpayer’s competitors. In describing
this exception, the preamble to TD 8930
stated:

This exercise of regulatory authority [to
create the exception for certain software used
to provide non-computer services] is based
on a determination that the development of
software containing features or
improvements that are not available from a
taxpayer’s competitors and that provide a
demonstrable competitive advantage is more
likely to increase the innovative qualities and
efficiency of the U.S. economy (by generating
knowledge that can be used by other service
providers) than is the development of
software used to provide noncomputer
services containing features or improvements
that are already offered by others. IRS and
Treasury believe that drawing such a line is
an appropriate way to administer the credit
with a view to identifying and facilitating the
credit availability for software with the
greatest potential for benefiting the U.S.
economy, an important rationale for the
research credit.

In response to taxpayer concerns, on
January 31, 2001, the Treasury
Department and the IRS published
Notice 2001-19 (2001-10 L.R.B. 784),
announcing that the Treasury
Department and the IRS would review
TD 8930 and reconsider comments
previously submitted in connection
with the finalization of TD 8930.

2001 Proposed Regulations

On December 26, 2001, the Treasury
Department and the IRS published in
the Federal Register (66 FR 66362) a
notice of proposed rulemaking (REG—
112991-01) reflecting their review of TD
8930 (2001 proposed regulations). The
2001 proposed regulations revised the
definition of internal-use software as
compared to the definitions contained
in the 1997 proposed regulations and
TD 8930. The definition in the 2001
proposed regulations was based on a
presumption that turns on whether the
software is developed to be
commercially sold, leased, licensed, or
otherwise marketed for separately stated
consideration:

Unless computer software is developed to
be commercially sold, leased, licensed, or

otherwise marketed, for separately stated
consideration to unrelated third parties,
computer software is presumed developed by
(or for the benefit of) the taxpayer primarily
for the taxpayer’s internal use. For example,
the computer software may serve general and
administrative functions of the taxpayer, or
may be used in providing a noncomputer
service. General and administrative functions
include, but are not limited to, functions
such as payroll, bookkeeping, financial
management, financial reporting, personnel
management, sales and marketing, fixed asset
accounting, inventory management and cost
accounting. Computer software that is
developed to be commercially sold, leased,
licensed or otherwise marketed, for
separately stated consideration to unrelated
third parties is not developed primarily for
the taxpayer’s internal use. The requirements
of this paragraph (c)(6) apply to computer
software that is developed primarily for the
taxpayer’s internal use even though the
taxpayer subsequently sells, leases, licenses,
or otherwise markets the computer software
for separately stated consideration to
unrelated third parties.

Prop. § 1.41-4(c)(6)(iv) (2001) (emphasis
added).

As explained in the preamble to the
2001 proposed regulations, this
““separately stated consideration”
standard reflected the Treasury
Department and the IRS’ determination
that software that is sold, leased,
licensed, or otherwise marketed, for
separately stated consideration to
unrelated third parties is software that
is intended to be used primarily by the
customers of the taxpayer, whereas
software that does not satisfy this
requirement is software that is intended
to be used primarily by the taxpayer for
its internal use or in connection with a
noncomputer service provided by the
taxpayer. The 2001 proposed
regulations modified the hardware-
software exception and continued to
provide that software used to provide
computer services was not required to
satisfy the additional qualification
requirements imposed on internal-use
software. The new proposed regulations,
however, eliminated the special rule in
TD 8930 for certain software used to
provide noncomputer services. The
preamble to the 2001 proposed
regulations explained that “[d]ue to
other revisions contained in these
proposed regulations, Treasury and the
IRS believe that the computer software
targeted by this rule generally would be
credit eligible without this rule.”

The preamble to the 2001 proposed
regulations also addressed the
continued concerns expressed by some
commentators that the definition of
internal-use software should not include
software used to deliver a service to
customers and software that includes an
interface with customers or the public.

In addition to repeating the Treasury
Department and IRS’ concern that such
exclusions may conflict with Congress’
intent regarding software used in the
provision of noncomputer services, the
preamble stated that an exclusion for
software that includes an interface with
customers or the public would entail
substantial administrative difficulties
and “may inappropriately permit
certain categories of costs (e.g., certain
web site development costs) to
constitute qualified research expenses
without having to satisfy the high
threshold of innovation test.”

Discussion

Prior regulatory guidance generally
reflects three approaches to the
definition of internal-use software. First,
the 1997 proposed regulations closely
mirrored the language contained in the
legislative history but did not provide a
specific definition of internal-use.
Instead, the 1997 proposed regulations
used the “general and administrative
functions” and ‘“noncomputer services”
language from the legislative history as
examples of internal-use software and
provided that the determination of
whether particular software was
internal-use software required an
evaluation of ““all relevant facts and
circumstances.”

TD 8930 then attempted to provide
greater specificity regarding the
definition of internal-use software.
Although TD 8930 eliminated the facts
and circumstances test in the 1997
proposed regulations, TD 8930
continued to provide a general
definition of internal-use software that
incorporated the legislative history’s
examples of general and administrative
functions and non-computer services.
Additionally, TD 8930 provided that
software used by the taxpayer to provide
“computer services” was not subject to
the high threshold of innovation test
applicable to internal-use software, and
provided definitions of computer
services and noncomputer services. The
exception for computer services
software, however, required a
determination of the primary reason
why a taxpayer’s customers conduct
business with the taxpayer. TD 8930
also applied this exception to certain
software used to provide “noncomputer
services” provided that the software
satisfied additional requirements
intended to identify software containing
new features or improvements that
provide a competitive advantage to the
taxpayer.

Finally, the 2001 proposed
regulations prescribed a bright-line,
separately-stated consideration rule for
determining which software is treated as
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internal-use software for purposes of the
research credit. (The 2001 proposed
regulations retained the exception for
software used to provide computer
services, but removed the special rule
for noncomputer services. Additionally,
the 2001 proposed regulations expanded
upon the list of general and
administrative functions contained in
the legislative history and expanded the
exception for integrated software-
hardware products.) The purpose of this
rule was to provide a clear definition of
internal-use software that could be
readily applied by taxpayers and more
readily administered by the IRS.

Numerous comments were received in
response to the 1997 proposed
regulations, TD 8930 and Notice 2001—
19, and the 2001 proposed regulations
regarding the provisions relating to
internal-use software. Although
commentators addressed virtually all
aspects of the internal-use software
provisions in the various iterations of
regulations, most of the comments
focused on the definition of internal-use
software. As previously stated, many
commentators believed that the
definition of internal-use software
should exclude any software used to
deliver a service to customers and any
software that includes an interface with
customers or the public. Some
commentators suggested, as an
alternative, that the statutory production
process exception be extended to
software used in connection with the
provision of services.

With respect to the definition of
internal-use software in the 2001
proposed regulations, commentators
stated that the separately-stated
consideration test was a poor indication
of when computer software was
developed “primarily for internal use by
the taxpayer” and directly conflicted
with the legislative history to the 1999
Act. In support of a narrower definition
of internal-use software, these
commentators pointed to technological
advancements and changes to the role of
computer software in business activities
since the exclusion for internal-use
software was enacted in 1986, including
the increased development of computer
software by taxpayers, the increased use
of computer software in all aspects of
business activity, and the role of
computer software (often integrated
across a business) in providing goods
and services in addition to the internal
operations of a business. Commentators
further argued that the definition should
be based on the underlying functionality
of the software (i.e., whether the
software, in light of the facts and
circumstances, is used to deliver
services or goods to a taxpayer’s

customers). Commentators urged that a
functionality rule is preferable to a
bright-line rule (such as the separately-
stated consideration rule in TD 8930)
even though a bright-line rule provided
a clearer rule for identifying internal-use
software for purposes of the research
credit.

The Treasury Department and the IRS
are continuing to consider the concerns
raised by commentators in response to
the definition of internal-use software
contained in the 2001 proposed
regulations, including the concern that
the separately-stated consideration test
is over-inclusive. Nevertheless, the
Treasury Department and the IRS are
concerned that the alternatives,
including expanded or modified
exceptions, proposed by commentators
generally would make the definition of
internal-use software more complex
without providing additional clarity.
Several commentators suggested similar
definitions that would exclude software
that, for example, is “integral and
essential” to the provision of services
with integral defined as software that
directly “‘enables, supports, or
facilitates” a service. Some
commentators suggested a definition
that would exclude software that is
“primarily used” by customers,
suppliers, or other third parties. Other
commentators suggested a definition
that would limit internal-use software to
software that is developed primarily for
use in general and administrative
functions that enable, facilitate, or
support the taxpayer’s conduct of the
taxpayer’s trade or business, but would
exclude certain customer interface
software. These suggestions would
introduce many terms (including
enable, support, facilitate, primarily)
that, due to their subjective nature, the
Treasury Department and the IRS
believe would be prone to controversy
and could not be readily applied by
taxpayers or administered by the IRS.
Another commentator suggested
limiting the definition of internal-use
software to software used to perform a
specifically enumerated list of general
and administrative functions. Some
commentators, however, have noted that
the often highly integrated nature of
software development today makes it
difficult, if not impossible, to divide
software development projects into
separate components, and thus a list
approach may not be administrable.
Finally, as part of their review of these
comments, the Treasury Department
and the IRS also reviewed the
possibility of using definitions of
internal-use software contained in prior
guidance.

In light of the statute, the legislative
history, the history of the regulations
regarding internal-use software, and the
comments received, the Treasury
Department and the IRS have decided
not to finalize in TD 9104 the provisions
in the 2001 proposed regulations
relating to internal-use software.
Instead, the Treasury Department and
the IRS are issuing this ANPRM to
solicit further comments regarding the
definition of internal-use software as
well as other provisions affecting the
qualification of internal-use software for
the research credit. The Treasury
Department and the IRS are mindful
that Congress specifically intended that
computer software “developed by (or for
the benefit of) the taxpayer primarily for
internal use by the taxpayer” be subject
to additional requirements before the
software could qualify for the research
credit. At the same time, the Treasury
Department and the IRS recognize that
there have been changes in computer
software, and its role in business
activity, since the mid-1980s. In light of
these changes, the Treasury Department
and the IRS are concerned about the
difficulty of effecting Congressional
intent behind the exclusion for internal-
use software with respect to computer
software being developed today. Despite
Congress’ broad grant of regulatory
authority in section 41(d)(4)(E), the
Treasury Department and the IRS
believe that this authority may not be
broad enough to resolve those
difficulties.

Accordingly, the Treasury Department
and the IRS request comments regarding
a definition of internal-use software that
appropriately reflects the statute and
legislative history, can be readily
applied by taxpayers and readily
administered by the IRS, and is flexible
enough to provide continuing
application into the future. In
submitting comments, commentators are
invited to address any of the definitions
included in prior guidance as well as
other definitions that have been
proposed to the Treasury Department
and the IRS by commentators.

In addressing these alternatives,
commentators also are invited to discuss
how software development efforts that
encompass both internal-use software
and non-internal use software should be
addressed under any particular
definition. The Treasury Department
and the IRS are concerned that the
tendency toward the integration of
software across many functions of a
taxpayer’s business activities may make
it difficult for both taxpayers and the
IRS to separate internal-use software
from non-internal use software (or
software not subject to additional
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qualification requirements) under any
particular definition of internal-use
software. In addition, the Treasury
Department and the IRS are concerned
that a definition of internal-use software
that relies upon the “primary” or
“principal” use of that software would
be difficult to apply and administer. The
Treasury Department and the IRS’
continuing goal is that any final rule
must provide clear, objective guidance
on what software is treated as internal-
use software for purposes of the
research credit.

Effective Dates

On December 31, 2003, the Treasury
Department and the IRS issued final
regulations (TD 9104) relating to the
definition of qualified research under
section 41(d). The final regulations
apply to taxable years ending on or after
December 31, 2003. The final
regulations do not contain final rules for
research with respect to computer
software “which is developed by (or for
the benefit of) the taxpayer primarily for
internal use by the taxpayer” for
purposes of section 41(d)(4)(E) (i.e.,
internal-use software).

The Treasury Department and the IRS
have announced in prior guidance,
including Notice 87-12 (1987-1 C.B.
432) and more recently in the 2001
proposed regulations, that final
regulations relating to internal-use
software generally will be effective for
taxable years beginning after December
31, 1985. In light of the length of time
that has passed since 1986, as well as
the developments with respect to
computer software discussed in this
ANPRM, the Treasury Department and
the IRS request comments on whether
final regulations relating to internal-use
software should have any retroactive
effect.

With respect to internal-use software
for taxable years beginning after
December 31, 1985, and until further
guidance is published in the Federal
Register, taxpayers may continue to rely
upon all of the provisions relating to
internal-use software in the 2001
proposed regulations (66 FR 66362).
Alternatively, taxpayers may continue
to rely upon all of the provisions

relating to internal-use software in TD
8930 (66 FR 280). For example,
taxpayers relying upon the internal-use
software rules of TD 8930 must also
apply the “discovery test” as set forth in
TD 8930.

Request for Public Comment

The Treasury Department and the IRS
invite interested persons to submit
comments (in the manner described in
the ADDRESSES caption) on issues arising
under the provisions for internal-use
software. The Treasury Department and
the IRS invite comments that address
any of the definitions included in prior
guidance as well as other definitions
that have been proposed to the Treasury
Department and the IRS by
commentators. Specifically, the
Treasury Department and the IRS invite
comments that provide a definition of
internal-use software that—

1. Appropriately reflects the statute
and legislative history;

2. Can be readily applied by taxpayers
and readily administered by the IRS;
and

3. Is flexible enough to provide
continuing application in the future.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 03-31819 Filed 12-31-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[REG-146893-02, REG-115037-00]
RIN 1545-BB31, 1545-AY38

Treatment of Services Under Section
482; Allocation of Income and
Deductions From Intangibles;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to a correction of a
notice of proposed rulemaking and
notice of public hearing.

SUMMARY: This document contains
corrections to a correction of a notice of
proposed rulemaking and notice of
public hearing that was published in the
Federal Register on Wednesday,
December 17, 2003 (68 FR 70214). The
proposed regulations provide guidance
regarding the treatment of controlled
services transactions under section 482
and the allocation of income from
intangibles, in particular when one
controlled taxpayer performs activities
that increase (or are expected to
increase) the value of an intangible
owned by another controlled taxpayer.

FOR FURTHER INFORMATION CONTACT:
Helen Hong-George, (202) 435-5265 (not
a toll free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
and notice of public hearing that is the
subject of this correction is under
section 482 of the Internal Revenue
Code.

Need for Correction

As published, the correction to the
notice of proposed rulemaking and
notice of public hearing contains errors
that may prove to be misleading and are
in need of clarification.

Correction of Publication

Accordingly, the publication of the
correction to a notice of proposed
regulations and notice of public hearing
(REG-146893-02, REG-115037-00), that
was the subject of FR Doc. 03—-31034, is
corrected as follows:

On page 70215, column 1, item 3,
third line from the bottom of the
paragraph, the language, “expressed as
ration” is corrected to read “‘expressed
as ratio”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedures and
Administration).

[FR Doc. 03—31824 Filed 12—31-03; 8:45 am]

BILLING CODE 4830-01-P
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individuals will have the opportunity to

address the Committee at that time.
Dated: December 23, 2003.

Gayne L. Sears,

Acting District Ranger.

[FR Doc. 03—-32245 Filed 12—31-03; 8:45 am]

BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Madera County Resource Advisory
Committee
AGENCY: Forest Service, USDA.

ACTION: Notice of Resource Advisory
Committee Meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act of
1972 (Pub. L. 92—-463) and under the
secure Rural Schools and Community
Self-Determination Act of 2000 (Public
Law 106—393) the Sierra National
Forest’s Resource Advisory Committee
for Madera County will meet on
Monday, January 19, 2004. The Madera
Resource Advisory Committee will meet
at the USDA Forest Service Office in
North Fork, CA. The purpose of the
meeting is: review new RAC proposals,
review progress of FY 2002 accounting,
monitoring and evaluation, arrowhead
presentation, and review Sierra business
council book.

DATES: The Madera Resource Advisory
Committee meeting will be held
Monday, January 19, 2004. The meeting
will be held from 7 p.m. to 9 p.m.
ADDRESSES: The Madera County RAC
meeting will be held at the USDA Forest
Service Office, Bass Lake Ranger
District, 57003 Road 225, North Fork,
CA 93643.

FOR FURTHER INFORMATION CONTACT.:
Dave Martin, USDA, Sierra National
Forest, Bass Lake Ranger District, 57003
Road 225, North Fork, CA, 93643 (559)
877—-2218 ext. 3100; e-mail:
dmartin05@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Review
new RAC proposals, (2) review progress
of FY 2002 accounting, (3) monitoring
and evaluation, (4) Arrowhead
presentation, and (5) review of Sierra
business council book. Public input
opportunity will be provided and

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: January 6, 2004; 1 p.m.—
4 p.m.

PLACE: Broadcasting Board of
Governors, 330 Independence Avenue,
SW., Washington, DC 20237.

Closed Meeting:

The members of the Broadcasting
Board of Governors (BBG) will meet in
closed session to review and discuss a
number of issues relating to U.S.
Government-funded non-military
international broadcasting. They will
address internal procedural, budgetary,
and personnel issues, as well as
sensitive foreign policy issues relating
to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b. (c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b. (c)(9)(B))
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b. (c)(2) and (6))

FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 401-3736.

Dated: December 30, 2003.
Carol Booker,
Legal Counsel.
[FR Doc. 03—32326 Filed 12—-30-03; 2:21 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1312]

Expansion of Foreign-Trade Zone 82;
Mobile, AL, Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the City of Mobile, grantee
of Foreign-Trade Zone 82, submitted an
application to the Board for authority to
expand FTZ 82-Site 1 and to include
twelve additional sites (Sites 2—13) in
the Mobile, Alabama, area, within the
Mobile Customs port of entry (FTZ
Docket 19-2003; filed 4/11/03);

Whereas, notice inviting public
comment was given in the Federal
Register (68 FR 19498, 4/21/03) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal, with respect to Sites
1 through 12, is in the public interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 82
(Sites 1-12) is approved (but not
proposed Site 13), subject to the Act and
the Board’s regulations, including
§400.28, subject to the Board’s standard
2,000-acre activation limit for the
overall zone project, and further subject
to a sunset provision that would
terminate authority for the proposed
sites on January 31, 2011, unless the
sites are activated under FTZ
procedures.

Signed at Washington, DC, this 19th day of
December, 2003.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—-32295 Filed 12—31-03; 8:45 am]
BILLING CODE 3510-DS—P
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1309]

Grant of Authority for Subzone Status;
American ltalian Pasta Company
Distribution Facility (Dry Pasta
Products); Tolleson, AZ

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act

provides for “* * * the establishment

* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board’s regulations (15
CFR part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, the City of Phoenix,
Arizona, grantee of Foreign-Trade Zone
75, has made application to the Board
for authority to establish special-
purpose subzone status at the dry pasta
distribution facility of the American
Italian Pasta Company in Tolleson,
Arizona (FTZ Docket 11-2003, filed
March 4, 2003);

Whereas, notice inviting public
comment has been given in the Federal
Register (68 FR 12035, 3/13/03); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
dry pasta distribution facility of the
American Italian Pasta Company,
located in Tolleson, Arizona (Subzone
751), at the location described in the
application, subject to the FTZ Act and
the Board’s regulations, including
§400.28.

Signed at Washington, DC, this 19th day of
December 2003.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—32293 Filed 12—31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Order No. 1313]

Expansion of Foreign-Trade Zone 22;
Chicago, IL, Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Illinois International
Port District, grantee of Foreign-Trade
Zone 22, submitted an application to the
Board for authority to expand FTZ 22 to
include a new site (Site 5) at the
CenterPoint Intermodal Center in
Elwood (Will County), Illinois, within
the Chicago Customs port of entry (FTZ
Docket 23-2003; filed 5/12/03);

Whereas, notice inviting public
comment was given in the Federal
Register (68 FR 27527, 5/20/03) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 22 is
approved, subject to the Act and the
Board’s regulations, including § 400.28,
and further subject to the Board’s
standard 2,000-acre activation limit for
the overall zone project.

Signed at Washington, DC, this 19th day of
December, 2003.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03-32296 Filed 12—-31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1311]

Expansion of Foreign-Trade Zone 138,
Columbus, OH, Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Columbus Regional
Airport Authority, grantee of Foreign-
Trade Zone 138, submitted an
application to the Board for authority to
expand and reorganize FTZ 138 by
deleting 977 acres from existing Site 1A,
expanding Site 1 to include additional
parcels (503 acres; Sites 1A, 1D, 1E, 1F
and 1G), moving 50 acres from existing
Site 1B to proposed Site 1F, and
including five additional sites (340
acres; Sites 7—11), adjacent to the
Columbus Customs port of entry (FTZ
Docket 12—-2003; filed 3/5/03);

Whereas, notice inviting public
comment was given in the Federal
Register (68 FR 11806, 3/12/03) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand and
reorganize FTZ 138 is approved, subject
to the Act and the Board’s regulations,
including Section 400.28, subject to the
Board’s standard 2,000-acre activation
limit for the overall zone project, and
further subject to a sunset provision that
would terminate authority for the
proposed sites on December 31, 2008,
unless the sites are activated under FTZ
procedures.

Signed at Washington, DC this 17th day of
2003.
James J. Jochum,

Assistant Secretary of Commerce, for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—32294 Filed 12—31-03; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of opportunity to request
administrative review of antidumping or

countervailing duty order, finding, or
suspended investigation.

Background

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as
defined in section 771(9) of the Tariff
Act of 1930, as amended, may request,
in accordance with section 351.213
(2002) of the Department of Commerce

(the Department) Regulations, that the
Department conduct an administrative
review of that antidumping or
countervailing duty order, finding, or
suspended investigation.

Opportunity to Request a Review: Not
later than the last day of January 2004,
interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
January for the following periods:

Period

Antidumping Duty Proceedings

Brazil: Brass Sheet and Strip, A—351-603
Brazil: Stainless Steel Wire Rod, A-351-819
Canada: Brass Sheet and Strip, A-122-601

France: Anhydrous Sodium Metasilicate (ASM),

France: Stainless Steel Wire Rods, A—427-811
South Africa: Ferrovanadium, A-791-815

Taiwan: Top-of-the-Stove Stainless Steel Cooking Ware, A-583-603
The People’s Republic of China: Ferrovanadium, A-570-873
The People’s Republic of China: Folding Gift Boxes, A-570-866
The People’s Republic of China: Potassium Permanganate, A-570-001
The Republic of Korea: Top-of-the Stove, Stainless Steel Cooking Ware, A-580-601

A-427-098

Countervailing Duty Proceedings

Brazil: Brass Sheet and Strip, C-351-604

Taiwan: Top-of-the-Stove Stainless Steel Cooking Ware, C-583-604
The Republic of Korea: Top-of-the-Stove Stainless Steel Cooking Ware, C-580-602

1/1/03—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03
7/8/02—12/31/03
1/1/03—12/31/03
7/8/02—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03

1/1/03—12/31/03
1/1/03—12/31/03
1/1/03—12/31/03

Suspension Agreements

None.

In accordance with section 351.213(b)
of the regulations, an interested party as
defined by section 771(9) of the Act may
request in writing that the Secretary
conduct an administrative review. The
Department changed its requirements
for requesting reviews for countervailing
duty orders. For both antidumping and
countervailing duty reviews, the
interested party must specify the
individual producers or exporters
covered by an antidumping finding or
an antidumping or countervailing duty
order or suspension agreement for
which it is requesting a review, and the
requesting party must state why it
desires the Secretary to review those
particular producers or exporters. If the
interested party intends for the
Secretary to review sales of merchandise
by an exporter (or a producer if that
producer also exports merchandise from
other suppliers) which were produced
in more than one country of origin and
each country of origin is subject to a
separate order, then the interested party
must state specifically, on an order-by-
order basis, which exporter(s) the
request is intended to cover.

As explained in Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 69
FR 23954 (May 6, 2003), the Department

has clarified its practice with respect to
the collection of final antidumping
duties on imports of merchandise where
intermediate firms are involved. The
public should be aware of this
clarification in determining whether to
request an administrative review of
merchandise subject to antidumping
findings and orders. See also the Import
Administration Web site at http://
www.ia.ita.doc.gov.

Six copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room 1870, U.S.
Department of Commerce, 14th Street &
Constitution Avenue, NW., Washington,
DC 20230. The Department also asks
parties to serve a copy of their requests
to the Office of Antidumping/
Countervailing Enforcement, Attention:
Sheila Forbes, in room 3065 of the main
Commerce Building. Further, in
accordance with section 351.303(f)(1)(i)
of the regulations, a copy of each
request must be served on every party
on the Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation” for requests received by
the last day of January 2004. If the
Department does not receive, by the last
day of January 2004, a request for

review of entries covered by an order,
finding, or suspended investigation
listed in this notice and for the period
identified above, the Department will
instruct the Customs Service to assess
antidumping or countervailing duties on
those entries at a rate equal to the cash
deposit of (or bond for) estimated
antidumping or countervailing duties
required on those entries at the time of
entry, or withdrawal from rehouse, for
consumption and to continue to collect
the cash deposit previously ordered.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: December 30, 2003.

Gary Taverman,

Acting Deputy Assistant Secretary, Group II
for Import Administration.

[FR Doc. 03—32325 Filed 12—-31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Five-Year (“‘Sunset’)
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
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ACTION: Notice of initiation of Five-Year
(“Sunset”) Reviews.

SUMMARY: In accordance with section
751(c) of the Tariff Act of 1930, as
amended (“the Act”), the Department of
Commerce (“‘the Department”) is
automatically initiating five-year
(“sunset”) reviews of the antidumping
duty orders listed below. The
International Trade Commission (‘“‘the
Commission”) is publishing
concurrently with this notice its notice
of Institution of Five-Year Review,
which covers these same orders.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit, Office of Policy,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, at (202) 482—-5050, or
Mary Messer, Office of Investigations,
U.S. International Trade Commission, at
(202) 205-3193.

SUPPLEMENTARY INFORMATION:

Background

The Department’s procedures for the
conduct of sunset reviews are set forth
in 19 CFR 351.218. Guidance on
methodological or analytical issues

relevant to the Department’s conduct of
sunset reviews is set forth in the
Department’s Policy Bulletin 98.3—
Policies Regarding the Conduct of Five-
Year (“Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871
(April 16, 1998) (“Sunset Policy
Bulletin”).

Initiation of Review

In accordance with 19 CFR
351.218(c), we are initiating sunset
reviews of the following antidumping
duty orders:

DOC case No. ITC case No. Country Product
A-475-059 AA-1921-167 ltaly .......... Pressure Sensitive Plastic Tape.
A-588-068 AA-1921-188 Japan ....... Prestressed Concrete Steel Wire Strand.

Filing Information

As a courtesy, we are making
information related to sunset
proceedings, including copies of the
Department’s regulations regarding
sunset reviews (19 CFR 351.218) and
Sunset Policy Bulletin, the Department’s
schedule of sunset reviews, case history
information (i.e., previous margins, duty
absorption determinations, scope
language, import volumes), and service
lists, available to the public on the
Department’s sunset Internet Web site at
the following address: http://
ia.ita.doc.gov/sunset/.

All submissions in these sunset
reviews must be filed in accordance
with the Department’s regulations
regarding format, translation, service,
and certification of documents. These
rules can be found at 19 CFR 351.303.
Also, we suggest that parties check the
Department’s sunset Web site for any
updates to the service list before filing
any submissions. The Department will
make additions to and/or deletions from
the service list provided on the sunset
Web site based on notifications from
parties and participation in this review.
Specifically, the Department will delete
from the service list all parties that do
not submit a substantive response to the
notice of initiation.

Because deadlines in a sunset review
are, in many instances, very short, we
urge interested parties to apply for
access to proprietary information under
administrative protective order (“APQO”)
immediately following publication in
the Federal Register of the notice of
initiation of the sunset review. The
Department’s regulations on submission
of proprietary information and
eligibility to receive access to business
proprietary information under APO can
be found at 19 CFR 351.304-306.

Information Required From Interested
Parties

Domestic interested parties (defined
in 19 CFR 351.102(6)) wishing to
participate in these sunset reviews must
respond not later than 15 days after the
date of publication in the Federal
Register of the notice of initiation by
filing a notice of intent to participate.
The required contents of the notice of
intent to participate are set forth at 19
CFR 351.218(d)(1)(ii). In accordance
with the Department’s regulations, if we
do not receive a notice of intent to
participate from at least one domestic
interested party by the 15-day deadline,
the Department will automatically
revoke the order without further review.
See 19 CFR 351.218(d)(1)(iii).

If we receive an order-specific notice
of intent to participate from a domestic
interested party, the Department’s
regulations provide that all parties
wishing to participate in the sunset
review must file complete substantive
responses not later than 30 days after
the date of publication in the Federal
Register of the notice of initiation. The
required contents of a substantive
response, on an order-specific basis, are
set forth at 19 CFR 351.218(d)(3). Note
that certain information requirements
differ for respondent and domestic
interested parties. Also, note that the
Department’s information requirements
are distinct from the International Trade
Commission’s information
requirements. Please consult the
Department’s regulations for
information regarding the Department’s
conduct of sunset reviews.? Please

1 A number of parties commented that these
interim-final regulations provided insufficient time
for rebuttals to substantive responses to a notice of
initiation, 19 CFR 351.218(d)(4). As provided in 19
CFR 351.302(b), the Department will consider

consult the Department’s regulations at
19 CFR Part 351 for definitions of terms
and for other general information
concerning antidumping and
countervailing duty proceedings at the
Department.

This notice of initiation is being
published in accordance with section
751(c) of the Act and 19 CFR 351.218(c).

Dated: December 19, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03—-32297 Filed 12—31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 122303F]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings of the
North Pacific Fishery Management
Council Fur Sea Committee.

SUMMARY: The North Pacific Fishery
Management Council (Council) Steller
Sea Lion Mitigation Committee will
hold a public meeting.

DATES: The meeting will be held on
January 20, 2004, 8:30 a.m. to 5 p.m.
ADDRESSES: The meeting will be held at
the Alaska Fishery Science Center, 7600
Sand Point Way NE, Bldg 4, National

individual requests for extension of that five-day
deadline based upon a showing of good cause.



52

Federal Register/Vol. 69, No. 1/Friday, January 2, 2004/ Notices

Marine Mammal Laboratory Conference
Room, Seattle, WA 98115.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT: Bill
Wilson, Council staff; telephone: 907—
271-2809.

SUPPLEMENTARY INFORMATION: Agenda—
(1) Introductions, (2) receive report from
NMFS on Proposal Package and Discuss
Any Issues, (3) update on schedule for
preparation of Environmental
Assessment and completion of
rulemaking, (4) adaptive management -
experimental design update, (5) other
business as necessary.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Gail Bendixen at
907-271-2809 at least 7 working days
prior to the meeting date.

Dated: December 30, 2003.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E3—00686 Filed 12-31-03; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF ENERGY

National Energy Technology
Laboratory; Notice of Availability of a
Funding Opportunity

AGENCY: National Energy Technology
Laboratory (NETL), Department of
Energy (DOE).

ACTION: Notice of availability of a
funding opportunity.

SUMMARY: Notice is hereby given of the
intent to issue a Funding Opportunity
No. DE-PS26-04NT15460 entitled
“Focused Research in Federal Lands
Access and Produced Water
Management in Oil and Gas Exploration
and Production.” The Department of

Energy (DOE) National Energy
Technology Laboratory (NETL), on
behalf of its National Petroleum
Technology Office (NPTO), seeks
applications for cost-shared research
projects that address specific Federal
lands access or produced water
management issues faced by the oil and
gas industry. Applications will either
address (1) solutions to improve access
to oil and gas resources on Federal lands
or (2) produced water management
issues in low cost treatment
technologies, beneficial use of produced
water, or best management practices for
handling, treatment and/or disposal.
The goal is to provide solutions to
issues that are limiting domestic on-
shore or off-shore production while
providing the same or higher levels of
environmental protection.

DATES: The Funding Opportunity will
be available on the DOE/NETL’s Internet
address at http://www.netl.doe.gov/
business and on the “Industry
Interactive Procurement System” (IIPS)
Web page located at http://e-
center.doe.gov on or about January 15,
2004.

FOR FURTHER INFORMATION CONTACT:
Martin Byrnes, U.S. Department of
Energy, National Energy Technology
Laboratory, P.O. Box 10940, MS 921—
107, Pittsburgh, PA 15236—0940. E-mail
address: Martin.Byrnes@netl.doe.gov,
telephone number: 412—-386—4486.
SUPPLEMENTARY INFORMATION: The
Department of Energy (DOE) National
Energy Technology Laboratory (NETL),
on behalf of its National Petroleum
Technology Office (NPTO), is soliciting
applications for cost-shared research
projects that address access to Federal
lands or produced water management
issues faced by the oil and gas industry.
The goal is to provide solutions to
issues that are limiting domestic on-
shore or off-shore production while
providing the same or higher levels of
environmental protection.

The mission of the Department of
Energy’s Fossil Energy Oil Program is
derived from the National need for
increased oil production for national
security, requirements for Federal lands
stewardship, and increased protection
of the environment. The Oil and Gas
Environmental Program supports those
goals and the National Energy Policy
goal of increasing domestic oil and gas
production, by providing technologies
and approaches that reduce the cost of
effective environmental protection and
by providing technologies and
approaches that improve environmental
protection.

The program will accept applications
for cost-shared research projects that

address (1) solutions to improve access
to Federal lands or (2) produced water
management issues in low cost
treatment technologies, beneficial use of
produced water, or best management
practices for handling, treatment and/or
disposal. The goal of this Funding
Opportunity is to provide solutions to
issues that are limiting domestic on-
shore or off-shore production while
providing the same or higher levels of
environmental protection. These access
issues and produced water management
issues are limiting domestic production
by restricting additional development or
by adding costs that cause operators to
abandon existing wells while
substantial recoverable reserves remain
in the ground.

The issues listed above are multi-
faceted problems. In many cases, the
overall solution may vary by region or
may require several separate steps to
resolve completely. Selected projects are
expected to describe the overall problem
and the region or regions affected as
well as describing how the proposed
project fits into the overall solution.
Selected projects are also expected to
describe as completely as possible the
impact that the project will have on
increasing or maintaining domestic
production. The description of the
production impact should discuss in
detail the resource affected and the
amount of domestic production that can
be added or maintained as a result of the
successful completion of the project.

DOE anticipates issuing financial
assistance (Cooperative Agreement)
awards. DOE reserves the right to
support or not support, with or without
discussions, any or all applications
received in whole or in part, and to
determine how many awards will be
made. Multiple awards are anticipated.
Approximately $9 million of DOE
funding is planned over a 3 year period
for this Funding Opportunity. The
program seeks to sponsor projects for a
single budget/project period of 36
months or less. All applicants are
required to cost share at a minimum of
20% of the project total for projects
submitted under the two areas of
interest. Details of the cost sharing
requirements, and the specific funding
levels will be identified in Funding
Opportunity. Telephone requests,
written requests, E-mail requests, or
facsimile requests for a copy of the
Funding Opportunity package will not
be accepted and/or honored.
Applications must be prepared and
submitted in accordance with the
instructions and forms contained in the
Funding Opportunity Announcement.
The actual Funding Opportunity
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Announcement will allow for requests

for explanation and/or interpretation.
Issued in Pittsburgh, PA on December 19,

2003.

Dale A. Siciliano,

Director, Acquisition and Assistance Division.

[FR Doc. 03—-32266 Filed 12—31-03; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

National Energy Technology
Laboratory; Notice of Intent To Issue a
Funding Opportunity Announcement

AGENCY: National Energy Technology
Laboratory (NETL), Department of
Energy (DOE).

ACTION: Notice of intent to issue funding
opportunity announcement.

SUMMARY: Notice is hereby given of the
intent to issue Funding Opportunity
Announcement No. DE-PS26—
04NT42068 entitled State Energy
Program (SEP) Special Projects
Opportunity for Funding. The
Department of Energy’s (DOE’s) Office
of Energy Efficiency and Renewable
Energy (EERE) is anticipating the
availability of financial assistance to the
States for a group of special project
activities. Funding is being provided by
a number of programs in the EERE
Office. States may apply to undertake
any of the projects being offered by
these programs. Financial assistance
will be awarded to the States separately
for each special project, with activities
to be carried out in conjunction with
their efforts under SEP. The special
project’s funding and activities are
tracked separately so that the DOE
Program Offices may follow the progress
of individual projects.

DATES: The funding opportunity will be
available on the “Industry Interactive
Procurement System” (IIPS) Web page
located at http://e-center.doe.gov on or
about January 8, 2004. Applicants can
obtain access to the solicitation from the
address above or through DOE/NETL’s
Web site at http://www.netl.doe.gov/
business.

FOR FURTHER INFORMATION CONTACT.:
Kelly A. McDonald, MS 107, U.S.
Department of Energy, National Energy
Technology Laboratory, P.O. Box 880 /
3610 Collins Ferry Road, Morgantown,
WV 26507—-0880. E-mail address:
kelly.mcdonald@netl.doe.gov, telephone
number: (304) 285—4113.
SUPPLEMENTARY INFORMATION: The
proposed projects must meet the
relevant requirements of the program
providing the funding, as well as of the
SEP as specified in the 2004 State

Energy Program Special Projects
Funding Opportunity. The goals of the
special projects activities are to directly
involve States in activities to accelerate
deployment of energy efficiency and
renewable energy technologies; to
facilitate the commercialization of
emerging and underutilized
technologies; and to increase the
responsiveness of federally-funded
technology development efforts to the
needs of the marketplace.

Fiscal Year 2004 is the ninth year
special project activities have been
funded in conjunction with the State
Energy Program (10 CFR 420). Most of
these special projects are related to or
based on similar efforts that have been
funded by other DOE programs.

Availability of Fiscal Year 2004 Funds

With this publication, DOE is
anticipating the availability of an
estimated $14 million in new financial
assistance awards from Fiscal Year 2004
appropriations. DOE’s obligation for
performance of this Funding
Opportunity is contingent upon the
availability of appropriated funds from
which financial assistance awards can
be made.

The awards will be made through a
competitive process. The programs that
are participating in the State Energy
Program Special Projects Opportunity
for Fiscal Year 2004, with the estimated
amount of funding available for each,
are as follows:

* Clean Cities: This program will
provide funds to support the
deployment of alternative fuels and
alternative fuel vehicles (AFV) in the
following six categories: (1) Projects that
promote acquisition of commercially-
available AFV’s that maximize
alternative fuel use, especially when
those vehicles support an AFV niche
market activity center or niche
deployment strategy; (2) projects that
promote AFV infrastructure
development; (3) projects that promote
truck idle reduction technologies; (4)
projects that promote alternative fuel
ferry demonstrations; (5) projects that
promote the acquisition of AFV school
buses and refueling infrastructure; and
(6) projects that support coalition
activities ($5,000,000).

* Industrial Technology Program: The
objective of this program is to broaden
the impact of investments in advanced
industrial technologies and practices
geared toward energy savings and waste
reduction. This will be done through
increased partnerships composed of
State agencies, universities, and local
small and mid-sized manufacturing
entities ($1,500,000).

* Building Codes and Standards: This
program will support States’ actions to
adopt, update, implement, enforce and
evaluate the effectiveness of their
residential and commercial building
energy codes ($1,650,000).

* Rebuild America: This program
supports Rebuild America State
Programs which are consistent with the
Rebuild America Strategic Plan that
identifies specific and measurable
building and related energy saving
projects. The goal is for 50 percent of
the partnerships to have completed at
least one major building renovation
project by 2005. The partnerships must
define a program and process that
would show a significant opportunity
for completion of building projects
($3,000,000).

* Building America: Applications
under this program should include
research that coordinates with Building
America’s goal of creating building
system performance packages that make
new houses 40 percent to 70 percent
more energy efficient than those built to
local building code standards. Existing
houses should be 30 percent more
energy efficient than the local building
code ($400,000).

* Federal Energy Management
Program: Applications should promote
and facilitate sustainable design and
construction, energy efficient operations
and maintenance, distributed and
renewable energy, renewable energy
purchases, siting of renewable power on
Federal sites, and assessment and
implementation of load and energy
reduction techniques ($400,000).

e Solar Technology Program: The
objective of this program is to deploy
solar energy technologies onto
brownfield sites in a manner consistent
with local economic development
activities and relevant local, State and
Federal environmental regulations using
the following activities: (1) Solar arrays
located directly on the site; (2) solar
technologies integrated into buildings
on site; and (3) solar energy businesses
located directly on site ($250,000).

* State Wind Energy Support:
Applications will be sought for
instrumentation of existing tall towers
(100 meters or taller) in areas suitable
for potential wind power development
where wind shear is expected to be a
significant factor. ($250,000).

* Distributed Energy and Electric
Reliability—Regional Combined Cooling
Heating and Power Applications
Centers: The objectives of the Regional
Application Centers will be to provide
essential and appropriate applied
research and development support,
focused on the technology transfer and
deployment of advanced Combined
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Heat and Power (CHP) technologies. The
Regional Application Centers will
achieve this objective through targeted
education and outreach programs as
well as project assistance ($800,000).

* Biomass: To foster significant
penetration of biomass-based
technologies and products, cost-shared
applications are sought under two broad
categories: (1) Outreach and information
transfer to consumers, producers, and
industry; or (2) development of
innovative State or local incentives that
facilitate increased market development
of bio-based power, fuels, and other
valuable products ($600,000).

Restricted Eligibility

Eligible applicants under this
opportunity are limited to the 50 States,
the District of Columbia, American
Samoa, Guam, the Northern Mariana
Islands, Puerto Rico, and the U. S.
Virgin Islands. Applications must be
submitted by the State Energy Office or
other agency responsible for
administering the State Energy Program
pursuant to 10 CFR part 420, although
States may work in collaboration with
non-State partners. For convenience, the
term ““‘State” in the funding opportunity
will refer to all eligible applicants.

The Catalog of Federal Domestic
Assistance number assigned to the State
Energy Program Special Projects is
81.119.

Requirements for cost sharing
contributions will be addressed in each
category in the anticipated opportunity.
Cost sharing contributions beyond any
required percentage are desirable.

Evaluation Review and Criteria

A first tier review for compliance will
be conducted by the DOE NETL office.
Applications found to be in compliance
will undergo a merit review process by
panels comprised of members
representing the participating programs
at DOE’s Office of Energy Efficiency and
Renewable Energy. DOE reserves the
right to fund, in whole or in part, any,
all or none of the applications submitted
in response to this notice.

Once released, the funding
opportunity will be available for
downloading from the IIPS Internet
page. At this Internet site, an applicant
will also be able to register with IIPS,
enabling submission of an application.
Technical assistance in registering with
IIPS, or any other IIPS function, may be
obtained via calling the IIPS Help Desk
at (800) 683-0751, or E-mailing the Help
Desk personnel at IIPS_HelpDesk@e-
center.doe.gov. The funding opportunity
will only be made available in IIPS, no
hard (paper) copies of the opportunity
and related documents will be made

available. Once the funding opportunity
is issued, all questions regarding the
opportunity must be submitted via the
“Submit Question” feature in IIPS; the
Government reserves the right to not
answer questions submitted via any
method other than the “Submit
Question” feature in IIPS. Telephone
requests, written requests, E-mail
requests, or facsimile requests for a copy
of the funding opportunity package will
not be accepted and/or honored.
Applications must be prepared and
submitted in accordance with the
instructions and forms contained in the
opportunity.

Issued in Pittsburgh, PA on December 17,
2003.
Dale A. Siciliano,
Director, Acquisition and Assistance Division.
[FR Doc. 03-32267 Filed 12-31-03; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER02-1656-017]

California Independent System
Operator Corporation; Notice of
Extension of Time

December 24, 2003.

On December 19, 2003, the California
Independent System Operator
Corporation (the CAISO) filed a motion
for an extension of time within which
to file data pursuant to two requests
issued by the Commission on December
16, 2003, relating to the CAISO’s
Revised MDO02 Proposal and the
Commission’s October 28 Order.* The
Commission’s requests were contained
in a Notice of Technical Conference and
a letter from Jamie Simler, Director,
Division of Tariffs and Market
Development—West (the Letter) to the
CAISO, respectively. The Notice of
Technical Conference directed the
CAISO to file information to clarify:

» The CAISO’s proposed approach to

allocation of marginal losses;

 The revised pricing mechanism for
setting prices for constrained output
generators in the forward market;

» A statement made by the CAISO in
relation to sales of energy from
capacity committed in the day-
ahead residual unit commitment
process; and

» The CAISO’s concern that the
purchase of only capacity may
undermine incentives to imports in

1California Independent System Operator

Corporation, 105 FERC { 61,140 (2003) (October 28
Order).

the residual unit commitment
process.

The Letter directed the CAISO to file
specific responses to clarify and provide
a further explanation of the
methodologies and approaches
proposed to be adopted by the CAISO to
determine which resources are subject
to local market power mitigation, and to
provide three specific examples
employing the proposed methodologies.

The responses and information were
directed to be filed by no later than
January 7, 2004.

The CAISO’s motion states that due to
the holiday season, key personnel
within the CAISO will be unavailable
and that the CAISO is therefore unable
to meet this deadline. The CAISO
therefore requests an extension of time
for filing the information in response to
the Notice of Technical Conference until
January 14, 2004, and an extension of
time for filing the responses pursuant to
the Letter until January 23, 2004.

Upon consideration, notice is hereby
given that an extension of time for the
CAISO to comply with the
Commission’s request in the Notice of
Technical Conference is granted to
January 14, 2004, and an extension of
time for the CAISO to comply with the
request in the Letter is granted to
January 16, 2004.

As previously advised, interested
parties are invited to file comments by
January 14, 2004 in relation to the
October 28 Order and in relation to
issues arising from the November 6
Technical Conference. Interested parties
are also invited to file reply comments
by January 20, 2004 in response to the
additional information provided by the
CAISO on January 14, 2004.

Summary of Deadlines

Deadline for CAISO clarification
pursuant to December 16, 2003 Notice
of Technical Conference; and Deadline
for Interested Parties’ Comments on
October 28 Order and November 6, 2003
Technical Conference: January 14.

Deadline for CAISO additional
information on local market power
mitigation pursuant to December 16
Letter: January 16.

Deadline for Interested Parties’
responses to CAISO January 14, 2004
clarification: January 20.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00669 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96—200-117]

CenterPoint Energy Gas Transmission
Company; Notice of Negotiated Rates

December 24, 2003.

Take notice that on December 17,
2003, CenterPoint Energy Gas
Transmission Company (CEGT)
tendered for filing as part of its FERC
Gas Tariff, Sixth Revised Volume No. 1,
the following tariff sheets to be effective
December 18, 2003:

Third Revised Sheet No. 861
Third Revised Sheet No. 862
First Revised Sheet No. 893

CEGT states that the purpose of this
filing is to reflect the expiration of
several negotiated rate transactions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
§385.211 of the Commission’s Rules
and Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00667 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP04-48-000]

Chanderleur Pipe Line Company;
Notice of Application

December 24, 2003.

Take notice that on December 19,
2003, Chandeleur Pipe Line Company
(Chandeleur), filed with the Federal
Energy Regulatory Commission
(Commission) pursuant to section 7(C)
of the Natural Gas Act, and part 157 of
the Commission’s Regulations its
abbreviated application for a certificate
of public convenience and necessity
authorizing the acquisition and
subsequent integration of Chevron
Natural Gas Pipeline LLC’s (CNGPL)
interest in CNGPL’s existing gathering
system known as the Mobile Area
Gathering System (MAGS)
encompassing approximately 32 miles
of 12-inch pipeline running between
Unocal’s MO 861 platform in waters of
the Outer Continental Shelf (OCS), and
downstream interstate pipelines
onshore at Coden, Alabama, in the
vicinity of Mobile Bay.

The filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208-3676, or for TTY,
contact (202) 502—-8659.

Any questions regarding the
application may be directed to Linda L.
Geoghegan, 2811 Hayes Road, Houston,
TX 77082, telephone (281) 596—-3592, or
by e-mail at
GoeghLL@ChevronTexaco.com.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date,
file with the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 and 385.214) and the
regulations under the NGA (18 CFR
157.10). A person obtaining party status
will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of

all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.
Comments and protests may be filed
electronically via the internet in lieu of
paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site under the “e-
Filing” link. The Commission strongly
encourages intervenors to file
electronically.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of environmental documents,
and will be able to participate in
meetings associated with the
Commission’s environmental review
process. Commenters will not be
required to serve copies of filed
documents on all other parties.
However, Commenters will not receive
copies of all documents filed by other
parties or issued by the Commission,
and will not have the right to seek
rehearing or appeal the Commission’s
final order to a Federal court.

The Commission will consider all
comments and concerns equally,
whether filed by commenters or those
requesting intervener status.

The Commission may issue a
preliminary determination on non-
environmental issues prior to the
completion of its review of the
environmental aspects of the project.
This preliminary determination
typically considers such issues as the
need for the project and its economic
effect on existing customers of the
applicant, on other pipelines in the area,
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and on landowners and communities.
For example, the Commission considers
the extent to which the applicant may
need to exercise eminent domain to
obtain rights-of-way for the proposed
project and balances that against the
non-environmental benefits to be
provided by the project. Therefore, if a
person has comments on community
and landowner impacts from this
proposal, it is important to file
comments or to intervene as early in the
process as possible.

Comment Date: January 23, 2004.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00668 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-113-000]

Colorado Interstate Gas Company;
Notice of Tariff Filing

December 24, 2003.

Take notice that on December 19,
2003, Colorado Interstate Gas Company
(CIG) tendered for filing to be part of its
FERC Gas Tariff, First Revised Volume
No. 1, the following tariff sheets, to
become effective January 19, 2004:

Fourth Revised Sheet No. 383A
Second Revised Sheet No. 407
Second Revised Sheet No. 413
Second Revised Sheet No. 420
Fifth Revised Sheet No. 427

CIG states that the tariff sheets revise
its Form of Service Agreements
applicable to service under CIG’s firm
rate schedules to include additional
contracting flexibility in the manner in
which amended service agreements
relate to prior agreements.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the

Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—-00682 Filed 12—-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-109-000]

Eastern Shore Natural Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

December 24, 2003.

Take notice that on December 16,
2003, Eastern Shore Natural Gas
Company (Eastern Shore) tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, the
following revised tariff sheets proposed
to be effective January 15, 2004:

Second Revised Tariff Sheet No. 217
Second Revised Tariff Sheet No. 221

Eastern Shore states that the purpose
of this filing is to revise its tariff to “de-
link” its deferred GRO account from
section 35, Refund of Cash Out
Revenues in Excess of Costs and include
such deferred account as a component
of its current Fuel Retention Percentage,
in much the same manner as is done in
numerous other pipeline tariffs. Eastern
Shore also states that such revision
would permit it to recover on a more
current basis any such under-recoveries
from those customers on its system at
the time such under-recovery was
incurred.

Eastern Shore further states that it
proposes to revise section 35 of its
GT&C to permit it to calculate and
implement an annual surcharge for an
under-recovered balance (i.e, cash out
costs in excess of cash out revenues) at
the end of the annual cash out period.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s

rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00678 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-114-000]

Egan Hub Partners, L.P. and Egan Hub
Partners LLC; Notice of Tariff Filing

December 24, 2003.

Take notice that on December 19,
2003, Egan Hub Partners, L.P. (Egan
Hub) and Egan Hub Partners LLC (Egan
Hub LLC) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1 to reflect a corporate
name change to become effective
January 1, 2004.

Egan Hub and Egan Hub LLC state
that copies of its transmittal letter and
appendices have been mailed to all
affected customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
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taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,

Acting Secretary.

[FR Doc. E3-00683 Filed 12—31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-110-000]

El Paso Natural Gas Company; Notice
of Tariff Filing

December 24, 2003.

Take notice that on December 16,
2003, El Paso Natural Gas Company (El
Paso) tendered for filing as part of its
FERC Gas Tariff, Second Revised
Volume No. 1-A, the following tariff
sheets, to become effective February 13,
2004:

Eleventh Revised Sheet No. 202B
First Revised Original Sheet No. 287A
Original Sheet No. 287B

Fourth Revised Sheet No. 288

First Revised Sheet No. 288A

Second Revised Sheet No. 353

First Revised Original Sheet No. 353A

El Paso states that these tariff sheets
are filed to establish procedures for re-
designating primary point rights under
a transportation service agreement.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00679 Filed 12-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP91-143-054]

Great Lakes Gas Transmission Limited
Partnership; Notice of Revenue
Sharing Report November 2002—
October 2003

December 24, 2003.

Take notice that on December 17,
2003, Great Lakes Gas Transmission
Limited Partnership (Great Lakes) filed
its Interruptible/Overrun (I/0) Revenue
Sharing Report with the Commission in
accordance with the Stipulation and
Agreement (Settlement) filed on
September 24, 1992, and approved by
the Commission’s February 3, 1993
Order issued in Docket No. RP91-143—
000, et al.

Great Lakes states that copies of the
report were sent to its firm customers,
parties to this proceeding and the Public
Service Commissions of Minnesota,
Wisconsin and Michigan.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before the protest date as
shown below. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
This filing is available for review at the
Commission in the Public Reference

Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document.
Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the eLibrary e-Filing link.
Protest Date: January 2, 2004.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00684 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-111-000]

Nautilus Pipeline Company, L.L.C.;
Notice of Tariff Filing

December 24, 2003.

Take notice that on December 18,
2003 Nautilus Pipeline Company, L.L.C.
(Nautilus) tendered for filing as part of
its FERC Gas Tariff, Original Volume
No. 1, the following tariff sheets, with
a proposed effective date of January 1,
2004:

Fifth Revised Sheet No. 74
First Revised Sheet No. 298

Nautilus states it is filing the revised
tariff sheets to reflect the change in
definition of the receipt point located in
St. Mary Parish, Louisiana as the result
of Exxon’s closure of its Garden City,
Louisiana Plant and Meter No. 992204.

Nautilus states that a copy of this
filing has been served upon its
customers.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
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must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00680 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Office of Energy Projects; Project No.
2082—<California and Oregon Klamath
Project; PacifiCorp

December 24, 2003.

Todd Olson,

Hydro Licensing Program Manager,
PacifiCorp,

825 NE, Multnomah, Suite 1500,
Portland, OR 97232.

Reference: Waiver Permitting
Electronic Copies of Final License
Application

Dear Mr. Olson:

This responds to your December 15,
2003, filing requesting a waiver of
§4.34(h) and § 385.2003 of the
Commission’s regulations to the extent
that they require an original and eight
paper copies of documents filed.
Specifically, you asked that PacifiCorp
be permitted to file an original and one
paper copy, along with seven copies on
compact disc (CD), of the final
application for the Klamath Project.

Pursuant to § 375.302 of the
Commission’s regulations, I am partially
granting your requested waiver. Filing
an original and three copies on paper,
along with five CD copies, in this case,
will enable the Commission to make
this filing available to the public
through our Public Reference Room and
via eLibrary on the Commission’s
website. Please also provide a copy of
your final license application on CD to
the Commission’s Portland Regional
Office.

PacifiCorp proposes to serve
participants with copies of its final
license application consistent with the
requirements of § 385.2010(f)(3) of the
Commission’s regulations. Federal and
state resource agencies, tribes, and
active nongovernmental organizations
will be provided one paper copy of the
final license application. Other
stakeholders will receive the application
on CD. These other stakeholders would
only be provided paper copies if they
wish to pay the costs of printing and
mailing. Please note that our regulations
allow licensees to charge reasonable
printing and postage fees for such
documents provided to the public,
including license applications
[§16.7(e)(2)].

If you have any questions, please
contact John Mudre at (202) 502—8902
or john.mudre@ferc.gov.

Linda Mitry,

Acting Secretary.

[FR Doc. E3-00671 Filed 12-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-102-001]

Pinnacle Pipeline Company; Notice of
Compliance Filing

December 24, 2003.

Take notice that on December 17,
2003, Pinnacle Pipeline Company
(Pinnacle) tendered for filing as part of
its proposed FERC Gas Tariff, Original
Volume 1, the tariff sheets listed in
Appendix A to the filing.

Pinnacle states that its proposed tariff
sheets are being submitted in
compliance with the October 8, 2003,
Certificate Order issued by the
Commission in Docket No. CP03-323—
000, et al., which authorized Pinnacle to
operate and expand an existing pipeline
lateral facility in the State of New
Mexico, known as the Hobbs Lateral.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the

Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the eLibrary
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00677 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-273-003]

Transcontinental Gas Pipe Line
Corporation; Notice of Compliance
Filing

December 24, 2003.

Take notice that on December 19,
2003 Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1 certain
revised tariff sheets. The enumeration
and proposed effective dates of the
revised tariff sheets are included in
Appendix A attached to the filing.

Transco states that the purpose of the
instant filing is to recalculate its fuel
retention percentages for transmission
services and Rate Schedule GSS storage
service to be effective April 1, 2003 as
a result of a Commission Order dated
October 7, 2003 in Docket No. TM99-6—
29 et al. Specifically, Transco has
adjusted its fuel retention percentages to
reflect (1) the revised balance in the
Deferred GRO Account as of January 31,
2003 and (ii) the amortization (one-
seventh) of a prior period adjustment
quantity approved for collection by the
Commission.

Transco states that copies of the filing
are being mailed to affected customers
and interested State Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s Regulations.
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Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the eLibrary
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00676 Filed 12-31-03; 8:45 am]
BILLING CODE 6717-01-P

protestants parties to the proceedings.
This filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document.
Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the eFiling link.

Protest Date: January 12, 2004.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00685 Filed 12—31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP01-388-004]

Transcontinental Gas Pipe Line
Corporation; Notice of Compliance
Filing

December 24, 2003.

Take notice that on December 18,
2003, Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing its FERC Gas Tariff, Third Revised
Volume No. 1, Second Revised Sheet
No. 40P, with an effective date of
February 1, 2004.

Transco states that the purpose of the
instant filing is to set forth under Rate
Schedule FT the incremental recourse
rates for service under Phases I and II of
the Momentum firm transportation
service anticipated to commence
February 1, 2004.

Transco states that copies of the filing
are being mailed to its affected
customers and interested State
Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before the protest date as
shown below. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—112-000]

Wyoming Interstate Company, Ltd.;
Notice of Proposed Changes in FERC
Gas Tariff

December 24, 2003.

Take notice that on December 19,
2003, Wyoming Interstate Company,
Ltd. (WIC) tendered for filing as part of
its FERC Gas Tariff, Second Revised
Volume No. 2, Fourth Revised Sheet No.
89, to become effective January 19,
2004.

WIC states that the tariff sheet revises
its Form of Service Agreement
applicable to service under WIC’s firm
rate schedule to include additional
contracting flexibility by permitting the
parties to agree to amend and restate,
rather than supersede and cancel, a
prior agreement that is being revised.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.

Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00681 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AC04-7-000, et al.]

Portland General Electric Company, et
al.; Electric Rate and Corporate Filings

December 19, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Portland General Electric Company

[Docket No. AC04-7-000]

Take notice that on December 3, 2003,
Portland General Electric Company
(Portland) tendered for filing a request
for waiver or extension of time to
comply with the Commission’s Uniform
System of Accounts pertaining to
natural gas pipeline companies, and the
requirements for filing a FERC Form 2-
A by non-major gas pipeline companies.
Portland states that this request is
necessitated by the change in status of
Portland’s facilities in the Kelso-Beaver
Pipeline from pipeline facilities only
serving the plant owned by Portland, to
an open access gas pipeline.

Comment Date: January 5, 2004.

2. American Transmission Company
LLC

[Docket No. EC04—-37-000]

Take notice that on December 12,
2003, American Transmission Company
LLC (ATCLLC) tendered for filing an
Application for Authority to Acquire
Transmission Facilities Under Section
203 of the Federal Power Act. ATCLLC
requests that the Commission authorize
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ATCLLC to acquire ownership of certain
transmission facilities from the City of
Reedsburg, Wisconsin. ATCLLC
requests Commission authorization
within 30 days of the date of the
Application.

Comment Date: January 2, 2004.

3. Duke Energy Marketing America,
LLC and Engage Energy, LLC

[Docket No. EC04—-38—-000]

Take notice that on December 12,
2003, Duke Energy Marketing America,
LLC (DEMA) and Engage Energy, LLC
(Engage) filed with the Federal Energy
Regulatory Commission an application
pursuant to section 203 of the Federal
Power Act for authorization of DEMA’s
acquisition of Engage.

Comment Date: January 2, 2004.

4. Sweetwater Wind 1 LLC

[Docket No. EG04—22-000]

On December 16, 2003, Sweetwater
Wind 1 LLC (SWW1), a Delaware
limited liability company with its
principal place of business in Houston,
Texas, filed with the Federal Energy
Regulatory Commission an application
for determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

SWW1 states it intends to operate a
37.5-MW wind powered generation
facility currently under construction
near Sweetwater, Nolan County, Texas
(the Facility). SWW1 also states that
when completed, the electric energy
produced by the Facility will be sold
into the wholesale power market of the
Electric Reliability Council of Texas and
that the Facility is expected to begin
commercial operation by December 31,
2003.

Comment Date: January 6, 2004.

5. City of Azusa, California

[Docket No. EL.04-35-000]

Take notice that on December 12,
2003, the City of Azusa, California
(Azusa) submitted for filing changes to
its Transmission Revenue Balancing
Account Adjustment (TRBAA) and to
Appendix I of its Transmission Owner
(TO) Tariff. Azusa requests a January 1,
2004, effective date for its filing. Azusa
further requests that the Commission
waive any fees for the filing of its
revised TRBAA.

Comment Date: January 8, 2004.

6. ISO New England Inc.

[ER02-2330-020]

Take notice that on December 12,
2003, ISO New England Inc. (ISO)
submitted a Compliance Filing in the
above-captioned proceeding as directed
by the Commission in its August 14,

2003, Order Accepting Information
Report, 104 FERC q 61,206. The ISO
states that copies of the filing have been
served on all parties to the above-
captioned proceeding.

Comment Date: January 2, 2004.

7. Carolina Power & Light Company d/
b/a and Progress Energy Carolinas, Inc.

[Docket Nos. ER03-414-003 and ER03—415—
003]

Take notice that on December 12,
2003, Carolina Power & Light Company
d/b/a Progress Energy Carolinas, Inc.
tendered for filing revised facility
interconnection and operating
agreements with Cogentrix of North
Carolina, Inc. in accordance with
Commission Orders dated March 7,
2003, and November 18, 2003.

Progress Energy Carolinas, Inc. states
that a copy of the filing was served upon
the North Carolina Utilities Commission
and the South Carolina Public Service
Commission.

Comment Date: January 2, 2004.

8. American Transmission Company
LLC

[Docket No. ER03-1211-002]

Take notice that on December 11,
2003, American Transmission Company
LLC (ATCLLC) tendered for filing a
revised Generation-Transmission
Interconnection Agreement between
ATCLLC and Fox Energy Company LLC
(Second Revised Service Agreement No.
233) consisting of amendments to
Exhibit 11. ATCLLC requests retention
of the original effective date of January
15, 2002. ATCLLC states that this is a
refiling of the same revisions contained
in ATCLLC’s August 14, 2003, filing in
a format complying with the
Commission’s conditional acceptance in
its September 23, 2003, Letter Order and
deleting certain extraneous documents.

Comment Date: December 31, 2003.

9. CenterPoint Energy Houston Electric,
LLC

[Docket No. ER04—41-001]

Take notice that on December 15,
2003, CenterPoint Energy Houston
Electric, LLC (CenterPoint Houston)
submitted for filing a revision of the
Table of Contents to its Transmission
Service Tariff, reflecting the addition of
the Form of Transmission Service
Agreement.

Comment Date: January 5, 2004.

10. The Dayton Power and Light
Company
[Docket No. ER04-77-001]

Take notice that on December 12,
2003, the Dayton Power and Light
Company (Dayton), Cincinnati Gas and

Electric Company (CG&E) and
Columbus Southern Power Company
(CSP) (together CCD) amended a
submission made October 21, 2003, in
Docket No. ER04-77-000 tendering an
Interconnection Agreement between
DP&L, CG&E, CSP and East Kentucky
Power Cooperative.

Comment Date: January 2, 2004.

11. New England Power Pool

[Docket Nos. ER04-195-001]

Take notice that on December 12,
2003, the New England Power Pool
(NEPOOL) Participants Committee
submitted an informational filing to
notify the Commission that as of
December 5, 2003, NEPOOL, ISO New
England Inc. and NRG Power Marketing
Inc. (NRG Power), acting on behalf of
itself and several affiliates, entered into
an agreement to amend the Restated
Weekly Billing Agreement filed in
Docket No. ER04-195-000 on November
17, 2003.

The NEPOOL Participants Committee
states that copies of these materials were
served on the governors and electric
utility regulatory agencies for the six
New England states and each person
designated on the official service list
compiled by the Secretary in the
captioned docket and NEPOOL
Participants Committee members have
been furnished with an electronic copy
of this filing.

Comment Date: January 2, 2004.

12. CPV Milford, LLC

[Docket No. ER04-222-002]

Take notice that on December 16,
2003, CPV Milford, LLC tendered for
filing an amendment to the application
for market-based rates pursuant to
section 205 of the Federal Power Act
submitted on November 24, 2003, in
Docket No. ER04-222-000.

Comment Date: December 29, 2003.

13. PJM Interconnection, L.L.C.

[Docket No. ER04-281-000]

Take notice that on December 12,
2003, PJM Interconnection, L.L.C. (PJM),
submitted for filing an interconnection
service agreement (ISA) among PJM,
Exelon Generation Company, LLC,
PSEG Nuclear LLC, and PECO Energy
Company and a notice of cancellation
for an Interim ISA that has been
superseded.

PJM requests a waiver of the
Commission’s 60-day notice
requirement to permit a November 12,
2003, effective date for the ISA.

PJM states that copies of this filing
were served upon the parties to the
agreements and the state regulatory
commissions within the PJM region.
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Comment Date: January 2, 2004.

14. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER04-282-000]

Take notice that on December 12,
2003, the Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO) pursuant to section 205
of the Federal Power Act and section
35.12 of the Commission’s regulations,
18 CFR 35.12, submitted for filing an
Interconnection and Operating
Agreement among Simon Industries,
Inc., the Midwest ISO and Northern
States Power, d/b/a Xcel Energy.

The Midwest ISO states that a copy of
this filing was served on all parties.

Comment Date: January 2, 2004.

15. Agway Energy Services, Inc.

[Docket No. ER04—283—-000]

Take notice that on December 12,
2003, Agway Energy Services, Inc.
(Agway) tendered for filing a Notice of
Cancellation of its market-based
authority. Agway has requested an
effective date of December 15, 2003.

Comment Date: January 2, 2004.

16. Agway Energy Services—PA, Inc.

[Docket No. ER04—-284—-000]

Take notice that on December 12,
2003, Agway Energy Services—PA, Inc.
(Agway) tendered for filing a Notice of
Cancellation of its market-based
authority. Agway has requested an
effective date of December 15, 2003.

Comment Date: January 2, 2003.

17. Southern California Edison
Company

[Docket No. ER04-285-000]

Take notice that on December 12,
2003, Southern California Edison
Company (SCE) tendered for filing
revised rate sheets (Revised Sheets) to
the Interconnection Facilities
Agreement (Interconnection Agreement)
between the City of Industry, California
(Industry) and SCE, Service Agreement
No. 49 under SCE’s Wholesale
Distribution Access Tariff, FERC
Electric Tariff First Revised Volume No.
5. SCE states that the purpose of the
Revised Sheets is to reflect, among other
things, the terms and conditions
associated with the additional facilities
required to provide 7.2 MW of
Distribution Service to Industry for its
Wholesale Distribution Load at the East
Business Center.

SCE states that copies of this filing
were served upon the Public Utilities
Commission of the State of California
and Industry.

Comment Date: January 2, 2004.

18. California Independent System
Operator Corporation

[Docket No. ER04—286-000]

Take notice that, on December 12,
2003, the California Independent
System Operator Corporation (ISO)
submitted an informational filing in
accordance with Article IX, section B of
the Stipulation and Agreement
approved by the Commission on May
28, 1999, California Independent
System Operator Corp., 87 FERC
461,250 (1999) (Stipulation and
Agreement). The ISO states that this
provision requires the ISO to provide on
a confidential basis to the Commission:
(i) Information regarding any notice
from an RMR Unit requesting a change
of Condition; (ii) the date the chosen
Condition will begin; and (iii) if the
change is from Condition 2, the
applicable level of Fixed Option
Payment. The ISO states it has provided
notice of the changes of condition
described in the informational filing
(subject to the applicable Non-
Disclosure and Confidentiality
Agreement in the RMR Contract) to the
designated RMR contact persons at the
California Agencies, the applicable
Responsible Utilities, and the relevant
RMR Owners.

Comment Date: January 2, 2004.
19. PacifiCorp
[Docket No. ER04-287-000]

Take notice that on December 12,
2003, pursuant to section 205 of the
Federal Power Act, 16 U.S.C. 824d, and
part 35 of the Federal Energy Regulatory
Commission’s regulations, 18 CFR 35,
PacifiCorp tendered for filing the
following jurisdictional agreements:

1. Generation Interconnection
Agreement dated December 14, 2001,
between PacifiCorp and FPL Energy
Vansycle, L.L.C. (Interconnection
Agreement); and

2. Letter Agreement dated January 22,
2001, between PacifiCorp and FPL
Energy Vansycle, L.L.C. and related
invoice dated December 10, 2001
(collectively, the Letter Agreement).

PacifiCorp states that the
Interconnection Agreement and Letter
Agreement are being filed as service
agreements under PacifiCorp’s Open
Access Transmission Tariff (FERC
Electric Tariff, Fourth Revised Volume
No. 11), and are designated as Service
Agreement Nos. 276 and 277,
respectively.

Comment Date: January 2, 2004.

20. The Cincinnati Gas & Electric
Company

[Docket No. ER04-288-000]

Take notice that on December 15,
2003, The Cincinnati Gas & Electric
Company (CG&E) filed a short-form
market-based rate tariff. CG&E requests
waiver of the Commission’s prior notice
requirements to allow the proposed
tariff to become effective on or before
January 31, 2004.

Comment Date: January 5, 2004.

21. DJGW, LLC

[Docket No. ER04-289-000]

Take notice that on December 15,
2003, DJGW, LLC (DJGW) tendered for
filing a Petition for Acceptance of Initial
Rate Schedule, Rate Schedule FERC No.
1; the grant of certain blanket approvals;
and the waiver of certain Commission
regulations.

Comment Date: January 5, 2004.

22. Meyersdale Windpower LLC

[Docket No. ER04—-290-000]

Take notice that on December 15,
2003, Meyersdale Windpower LLC
tendered for filing an application for
authorization to sell energy and capacity
at market-based rates pursuant to
section 205 of the Federal Power Act.

Comment Date: January 5, 2004.

23. Northeast Utilities Service
Company, Holyoke Water Power
Company, and Holyoke Power and
Electric Company

[Docket No. ER04-291-000]

Take notice that on December 15,
2003, Northeast Utilities Service
Company (NUSCO) on behalf of its
affiliates, Holyoke Water Power
Company (HWP) and Holyoke Power
and Electric Company (HP&E), tendered
for filing: (1) A revised rate schedule
sheet extending the term of an
agreement between HWP and HP&E for
the sale of HWP’s power output from
Mt. Tom power plant; and (2) a revised
rate schedule sheet extending the term
of an agreement between HP&E and
Select Energy, Inc. for the sale of HP&E'’s
power entitlement to the output of Mt.
Tom. NUSCO requests an effective date
of December 31, 2003, or such other
earliest date as permitted by the
Commission.

NUSCO states that a copy of this filing
was mailed to Holyoke Water Power
Company, Holyoke Power and Electric
Company and Select Energy, Inc.

Comment Date: January 5, 2004.

24. Bravo Energy Resources, LLC.

[Docket No. ER04-292-000]

Take notice that on December 15,
2003, Bravo Energy Resources, LLC
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(Bravo) petitioned the Commission for
acceptance of Bravo Rate Schedule
FERC Electric Tariff Original Volume
No. 1; the granting of certain blanket
approvals, including the authority to
sell electricity at market-based rates;
and the waiver of certain Commission
regulations.

Bravo states that it intends to engage
in wholesale electric power and energy
purchases and sales as a marketer. Bravo
is not in the business of generating or
transmitting electric power.

Comment Date: January 5, 2003.
Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E3—00665 Filed 12—31-03; 8:45 am]
BILLING CODE 6717-01

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL00-95-091, et al.]

San Diego Gas & Electric Company, et
al.; Electric Rate and Corporate Filings

December 22, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. San Diego Gas & Electric Company v.
Sellers of Energy and Ancillary
Services Into Markets Operated by the
California Independent System
Operator Corporation and the
California Power Exchange;
Investigation of Practices of the
California Independent System
Operator and the California Power
Exchange

[Docket Nos. EL00-95-091 and EL00-98—
078]

Take notice that on December 15,
2003, the California Independent
System Operator Corporation (ISO)
submitted a filing to comply with the
order issued in the captioned
proceedings on November 14, 2003, 105
FERC {61,196. The ISO states that the
compliance filing has been served on all
parties to these proceedings.

Comment Date: January 14, 2004.

2. Pacific Northwest Generating
Cooperative

[Docket No. ER97-504—009]

Take notice that on December 15,
2003, Pacific Northwest Generating
Cooperative (PNGC) tendered for filing
with the Federal Energy Regulatory
Commission its updated market analysis
and report on changes in status in
accordance with the Commission’s
Order in Docket No. ER97-504-000,
which authorized PNGC to sell power at
market-based rates. PNGC states that it
also seeks to implement the
Commission’s new Market Behavior
Rules as part of its market-based rate
authority, and reports that it does not
provide information to publishers of
price indices.

Comment Date: January 5, 2004.

3. Capital Center Generating Company,
L.L.C.

[Docket No. ER99-3207-001]

Take notice that on December 15,
2003, Capital Center Generating
Company, L.L.C., filed with the Federal
Energy Regulatory Commission a notice
of change in status in connection with
the transfer by EI Providence LLC and

ProvEnergy Power Company LLC of
their respective membership interests in
Capital Center Energy Company, LLC
(the parent company of Capital Center
Generating Company, L.L.C.) to Francis
Street Energy, LLC.

Comment Date: January 5, 2004.

4. Garnet Energy LLC

[Docket No. ER02-1119-000, 001 and 002]

Take notice that on December 4, 2003,
Garnet Energy LLC tendered for filing a
Notice of Withdrawal of its application
for limited market-based rate authority,
pursuant to Rule 216 of the
Commission’s regulations, 18 CFR
385.216.

Comment Date: December 29, 2003.

5. Cross-Sound Cable Company, LLC

[Docket No. ER03-600-001]

Take notice that on December 15,
2003, Cross-Sound Cable Company, LLC
(CSC LLQ) filed revised procedures for
customers to reassign their firm
transmission rights over the Cross
Sound Cable (CSC). CSC LLC states that
the revised procedures are intended to
replace the procedures filed on March 3,
2003 in this docket and would
supercede the procedures for the
reassignment of CSC transmission rights
filed in Docket No. ER00-1-002 on July
3, 2000 in compliance with the
Commission’s June 1, 2000 Order, 91
FERC {61,230, approving negotiated
rates for transmission service over the
CSC. CSC LLC requests that the
Commission allow the new
reassignment procedures to become
effective December 15, 2003.

CSC LLC states that a copy of this
filing has been mailed to each person
designated on the official service list
compiled by the Secretary of the
Commission in Docket No. ER03-600—
000.

Comment Date: January 5, 2004.

6. New York Independent System
Operator, Inc.

[Docket No. ER04-294—-000]

Take notice that on December 12,
2003, the New York Independent
System Operator, Inc. (NYISO), filed
proposed revisions to the NYISO’s Open
Access Transmission Tariff (OATT) and
Market Administration and Control
Area Services Tariff (Services Tariff).
NYISO states that the proposed filing
would reduce the magnitude of
congestion rent shortfalls. The NYISO
has requested an effective date of
February 2, 2004.

The NYISO states that it has served a
copy of this filing to all parties that have
executed Service Agreements under the
NYISO’s Open-Access Transmission
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Tariff or Services Tariff, the New York
State Public Service Commission and to
the electric utility regulatory agencies in
New Jersey and Pennsylvania.

Comment Date: January 2, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

Linda Mitry,
Acting Secretary.

[FR Doc. E3—00666 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG04-23-000, et al.]

Sweetwater Wind Power L.L.C., et al ;
Electric Rate and Corporate Filings

December 23, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Sweetwater Wind Power L.L.C.

[Docket No. EG04—23-000]

On December 16, 2003, Sweetwater
Wind Power L.L.C. (SWWP), a Texas
limited liability company with its

principal place of business in Houston,
Texas, filed with the Federal Energy
Regulatory Commission an application
for determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

SWWP states it intends to construct,
own and operate a 37.5-MW wind
powered generation facility located near
Sweetwater, Nolan County, Texas (the
Facility). SWWP further states that
when completed, the electric energy
produced by the Facility will be sold
into the wholesale power market of the
Electric Reliability Council of Texas and
the Facility is expected to begin
commercial operation by December 31,
2003.

Comment Date: January 6, 2004.

2. Tenaska Power Services Co.,
Complainant, v. The Midwest
Independent Transmission System
Operator, Inc., Respondent

[Docket No. EL04-43-000]

Take notice that on December 23,
2003, Tenaska Power Services Co. (TPS)
submitted a complaint against the
Midwest Independent Transmission
System Operator, Inc. (MISO) requesting
fast track processing by the
Commission. TPS alleges that MISO has
violated its OATT and Commission
precedent and policy by improperly
processing rollover requests out of the
proper order. TPS states that a copy of
the complaint was served on MISO and
on Cargill Power Markets, LLC on
December 23, 2003, via facsimile.

Comment Date: January 12, 2004.

3. Southern California Edison
Company, on Behalf of Mountainview
Power Company, LLC

[Docket No. ER04-316-000]

Take notice that on December 19,
2003, Southern California Edison
Company (SCE), on behalf of
Mountainview Power Company, LLC
(MVL) (together, Applicants) filed a
Power Purchase Agreement (PPA)
between MVL and SCE. Applicants seek
approval of the PPA no later than
February 23, 2004.

Comment Date: January 9, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.

Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00664 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 10395-025]

City of Augusta, Kentucky, and its
Electric Plant Board; Notice of
Availability of Environmental
Assessment

December 24, 2003.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commaission)
regulations, 18 CFR part 380 (Order No.
486, 52 FR 47897), the Office of Energy
Projects’ staff has prepared an
Environmental Assessment (EA) for an
application for amendment of license
requesting Commission approval to
permit the City of Augusta, Kentucky
and its Electric Plant Board (licensee) to
change the project design and
transmission line route of the Meldahl
Hydroelectric Project. The Meldahl
Hydroelectric Project is located at the
Corps’ Captain Anthony Meldahl Locks
and Dam on the Ohio River in Bracken
County, Kentucky.

The EA contains the staff’s analysis of
the potential environmental impacts of
the proposal and concludes that
approval of the proposal would not
constitute a major Federal action that
would significantly affect the quality of
the human environment.
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A copy of the EA is available for
review at the Commission in the Public
Reference Room, or it may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number (prefaced by
P-) and excluding the last three digits,
in the docket number field to access the
document. For assistance, call please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676 or for TTY (202)
502—-8659.

For further information, contact Erich
Gaedeke at (202) 502-8777.

Linda Mitry,

Acting Secretary.

[FR Doc. E3-00670 Filed 12—31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PF03—-8-000]

Transwestern Pipeline Company;
Notice of Intent To Prepare an
Environmental Assessment for
Transwestern’s Proposed San Juan
2005 Expansion Project and Request
for Comments on Environmental
Issues

December 24, 2003.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental assessment (EA) that will
discuss the environmental impacts of
Transwestern Pipeline Company’s
(Transwestern) proposed San Juan 2005
Expansion Project in New Mexico. This
notice announces the opening of the
scoping process we ! will use to gather
input from the public and interested
agencies on the project. Your input will
help us determine which issues need to
be evaluated in the EA. The
Commission will use the EA in its
decision-making process to determine
whether or not to authorize the project.
Please note that the scoping period will
close on January 26, 2004.

The San Juan 2005 Expansion Project
is in the preliminary design stage. At
this time no formal application has been
filed with the FERC. For this project, the
FERC staff is initiating its National
Environmental Policy Act (NEPA)
review prior to receiving the
application. The purpose of the NEPA
Pre-filing Process is to involve
interested stakeholders early in project

1¢We,” “us,” and “our” refer to the
environmental staffs of the FERC’s Office of Energy
Projects.

planning and to identify and resolve
issues before an application is filed with
the FERC. A docket number (PF03—-8—
000) has been established to place
information filed by Transwestern and
related documents issued by the
Commission, into the public record.2
Once a formal application is filed with
the FERG, a new docket number will be
established.

On November 3-6, 2003, the FERC
staff held interagency meetings in
Albuquerque, Bloomfield, and Gallup,
New Mexico to discuss the project and
the environmental review process with
Transwestern and other key Federal,
tribal, and state agencies. These
agencies included: Navajo Nation
Environmental Protection Agency,
Navajo Nation Department of Fish and
Wildlife, Navajo Nation Historic
Preservation Office, U.S. Bureau of Land
Management; Bureau of Indian Affairs,
State of New Mexico Environment
Department, and the New Mexico State
Lands Office. Currently, all agencies
above have expressed their intention to
participate as cooperating agencies in
the preparation of the EA.

This notice is being sent to
landowners; Federal, state, Navajo
Nation, and local government agencies;
elected officials; environmental and
public interest groups; Native American
tribes; and local libraries and
newspapers. We encourage government
representatives to notify their
constituents of this planned project and
encourage them to comment on their
areas of concern.

Some affected landowners may be
contacted by a project representative
about the acquisition of an easement to
construct, operate, and maintain the
proposed facilities. If they are, the
company would seek to negotiate a
mutually acceptable agreement.
However, in the event that the project is
certificated by the Commission, that
approval conveys the right of eminent
domain for securing easements for the
pipeline. Therefore, if easement
negotiations fail to produce an
agreement, the company could initiate
condemnation proceedings in
accordance with state law.

Summary of the Proposed Project

Transwestern proposes to expand its
natural gas system by the construction
of approximately 72.6 miles of pipeline
loop 2 (the San Juan Lateral Loop) and

2To view information in the docket, follow the

instructions for using the eLibrary link at the end
of this notice.

3 A pipeline “loop” is a segment of pipe installed
adjacent to an existing pipeline and connected to
the existing pipeline at both ends. A loop increases

modifying facilities at seven existing
compressor stations in New Mexico.
More specifically, Transwestern
requests Commission authorization to:

» Construct and operate
approximately 63.2 miles of 36-inch
diameter pipeline loop starting at
approximate milepost (MP) 8.7 on the
existing Transwestern San Juan Lateral,
in San Juan County, New Mexico,
extending south-southwest to the
existing mainline valve (MLV) south of
Navajo Highway 9 at about MP 71.9;

» Construct and operate an additional
approximately 9.4 miles of 36-inch
diameter pipeline loop starting at the
existing MLV just south of Pinedale
Road in McKinley County, New Mexico
(about MP 87.7), and extending south-
southwest to terminate at the existing
Transwestern Gallup Compressor
Station in McKinley County, New
Mexico. The Gallup Compressor Station
is located at approximate MP 97.1 of the
existing San Juan Lateral;

» Bloomfield Compressor Station—
Install and operate one, new 15,000
horsepower (HP) electric-drive
compressor unit and associated facilities
at its existing station, located in San
Juan County, New Mexico;

¢ Bisti Compressor Station—Remove
an existing 10,000 HP electric-drive
compressor unit and replace it with a
new 15,000 HP electric drive
compressor unit (de-rated to run at
12,000 HP) at its existing station,
located in San Juan County, New
Mexico;

* Gallup Compressor Station—
Remove an existing compressor unit
(compressor only, not the motor) and
replace it with a new compressor unit
at its existing station in McKinley
County, New Mexico;

* Compressor Station 5—Rewheel an
existing compressor unit and modify
station piping at its existing station
located near Thoreau, McKinley County,
New Mexico;

» Compressor Station 6—Install
cylinder unloaders on an existing
compressor unit at its existing station
located near Laguna, Cibola County,
New Mexico;

» Compressor Station 7—Rewheel an
existing compressor unit at its existing
station located near Mountainair,
Torrance County, New Mexico;

» Compressor Station 9—Rewheel an
existing compressor unit and install a
new gas scrubber and associated station
piping at its existing station located near
Roswell, Chaves County, New Mexico;

* Install side valves at new tie-in
locations and MLVs at various locations

the amount of gas that can move through that
portion of the system.
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as required by U.S. Department of
Transportation regulations.

A map depicting the proposed
pipeline route and compressor stations
is provided in appendix 1.4

Transwestern proposes to place the
project in service by June 2005. To
achieve this in-service date,
Transwestern intends to request
approval to begin construction of the
pipeline facilities in July 2004.

Land Requirements

Construction of the proposed facilities
would require about 1,082.1 acres of
land. The construction right-of-way
width for the pipeline would be 110
feet, and would be adjacent to existing
rights-of-way for its entire length (25
feet overlap of the existing right-of-way
and 85 feet new construction right-of-
way). Transwestern would maintain
approximately 220.1 acres of new
permanent right-of-way (50 feet of
permanent easement, of which 25 feet
would be overlap of the existing right-
of-way) for pipeline operation and
maintenance following construction.

The EA Process

NEPA requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us to
discover and address issues and
concerns the public may have about
proposals. This process is referred to as
“scoping”. The main goal of the scoping
process is to focus the analysis in the
EA on the important environmental
issues and reasonable alternatives. By
this notice, we are requesting agency
and public comments on the scope of
the issues to be analyzed and presented
in the EA. All scoping comments
received will be considered during the
preparation of the EA. To ensure your
comments are considered, please
carefully follow the instructions in the
public participation section of this
notice. The FERC will be the lead
Federal agency in the preparation of the
EA. The document will satisfy the
requirements of NEPA.

Our independent analysis of the
issues will be included in an EA. The
EA will be mailed to Federal, Navajo
Nation, state, and local government
agencies; elected officials;

4The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available on the Commission’s Internet Web site
(http://www.ferc.gov) at the “‘eLibrary’ link or from
the Commission’s Public Reference and Files
Maintenance Branch at 202.502.8371. For
instructions on connecting to eLibrary, refer to the
end of this notice. Copies of the appendices were
sent to all those receiving this notice in the mail.

environmental and public interest
groups; Native American tribes; affected
landowners; other interested parties;
local libraries and newspapers; and the
Commission’s official service list for
this proceeding. A 30-day comment
period will be allotted for review of the
EA. We will consider all comments on
the EA and revise the document, before
we make our recommendations to the
Commission.

Public Participation

You can make a difference by
providing us with your specific
comments or concerns about the project.
You should focus on the potential
environmental effects of the proposal,
reasonable alternatives routes to the
proposal, and measures to avoid or
lessen environmental impact. The more
specific your comments, the more useful
they will be. By becoming a commentor,
your concerns will be addressed in the
EA and considered by the Commission.
To ensure that your comments are
timely and properly recorded, please
mail your comments so that they will be
received in Washington, DC on or before
January 19, 2004, and carefully follow
these instructions:

* Send an original and two copies of
your letter to: Magalie R. Salas,
Secretary, Federal Energy Regulatory
Commission, 888 First St., NE., Room
1A, Washington, DC 20426;

 Label one copy of your comments
for the attention of Gas Branch 2; and

 Reference Docket No. PF03-8-000
on the original and both copies.

Please note that we are continuing to
experience delays in mail deliveries
from the U.S. Postal Service. Therefore,
the Commission encourages electronic
filing of comments.

See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s
Internet Web site at http://www.ferc.gov
under the “e-Filing” link and the link to
the User’s Guide. Prepare your
submission in the same manner as you
would if filing on paper and save it to
a file on your hard drive. Before you can
file comments you will need to create an
free account by clicking on “Login to
File”” and then “New User Account.”
You will be asked to select the type of
filing you are making. This filing is
considered a “Comment on Filing.”

Availability of Additional Information

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at 1-866—208-FERC or on the FERC
Internet Web site (www.ferc.gov) using
the eLibrary link. Click on the eLibrary
link, click on “General Search” and
enter the docket number excluding the

last three digits in the Docket Number
field. Be sure you have selected an
appropriate date range. For assistance
with eLibrary, the eLibrary helpline can
be reached at 1-866—208-3676, TTY
(202) 502-8659, or at
FERCONLINESUPPORT@FERC.GOV.
The eLibrary link on the FERC Internet
Web site also provides access to the
texts of formal documents issued by the
Commission, such as orders, notices,
and rulemakings.

In addition, the Commission now
offers a free service called eSubscription
which allows you too keep track of all
formal issuances and submittals in
specific dockets. This can reduce the
amount of time you spend researching
proceedings by automatically providing
you with notification of these filings,
document summaries and direct links to
the documents. Go to www.ferc.gov/
esubscribenow.htm.

A fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility On My Land? What Do I Need
To Know?” is available for viewing on
the FERC Internet Web site (http://
www.ferc.gov). This fact sheet addresses
a number of typically asked questions,
including the use of eminent domain
and how to participate in the
Commission’s proceedings.

Finally, Transwestern has established
an Internet Web site for this project at
http://www.crosscountryenergy.com/
about/tw.shtml. The Web site includes
helpful information about the project.
Linda Mitry,

Acting Secretary.

Appendix—Information Request

Please keep my name on the mailing list for
the San Juan 2005 Expansion Project

Name

Agency
Address
City

State Zip Code

[ | Please provide detailed maps for the
facilities closest to the following area(s):

[ 1My mailing address.

[ 1My property.

(Requests for more than a single map
location may be expedited by asking the
company directly.)

(Be as specific as you can about the
location(s) of your area(s) of interest. Please
include any information that would help us
accurately locate these area(s). For example:
county, town, cross-streets, or landmarks.

[FR Doc. E3—-00675 Filed 12-31-03; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Tendered for
Filing With the Commission, Soliciting
Additional Study Requests, and
Establishing Procedural Schedule for
Relicensing and a Deadline for
Submission of Final Amendments

December 24, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: New Major
License.

b. Project No.: 2107-016.

c. Date Filed: December 16, 2003.

d. Applicant: Pacific Gas and Electric
Company.

e. Name of Project: Poe Project.

f. Location: On the North Fork Feather
River in Butte County, near Pulga,
California. The project includes 144
acres of lands of the Plumas National
Forest.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Tom Jereb,
Project Manager, Pacific Gas and
Electric Company, P.O. Box 770000,
N11D, San Francisco, California 94177,
(415) 973-9320.

i. FERC Contact: John Mudre, (202)
502—8902 or john.mudre@ferc.gov.

j. Cooperating agencies: We are asking
Federal, State, local, and tribal agencies
with jurisdiction and/or special
expertise with respect to environmental
issues to cooperate with us in the
preparation of the environmental
document. Agencies who would like to
request cooperating status should follow
the instructions for filing comments
described in item 1 below.

k. Pursuant to § 4.32(b)(7) of 18 CFR
of the Commission’s regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the date of filing of
the application, and serve a copy of the
request on the applicant.

1. Deadline for filing additional study
requests and requests for cooperating
agency status February 17, 2004.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Additional study requests and
requests for cooperating agency status
may be filed electronically via the
Internet in lieu of paper. The
Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site (http://
www.ferc.gov) under the “‘e-Filing” link.

m. This application is not ready for
environmental analysis at this time.

n. The project consists of: (1) The 400-
foot-long, 60-foot-tall Poe Diversion
Dam, including four 50-foot-wide by 41-
foot-high radial flood gates, a 20-foot-
wide by 7-foot-high small radial gate,
and a small skimmer gate that is no
longer used; (2) the 53-acre Poe
Reservoir; (3) a concrete intake structure
located on the shore of Poe Reservoir;
(4) a pressure tunnel about 19 feet in
diameter with a total length of about
33,000 feet; (5) a differential surge
chamber located near the downstream
end of the tunnel; (6) a steel
underground penstock about 1,000 feet
in length and about 14 feet in diameter;
(7) a reinforced concrete powerhouse,
175-feet-long by 114-feet-wide, with two
vertical-shaft Francis-type turbines rated
at 76,000 horsepower connected to
vertical-shaft synchronous generators
rated at 79,350 kVA with a total
installed capacity of 143 MW and an
average annual generation of 584
gigawatt hours; (8) the 370-foot-long, 61-
foot tall, concrete gravity Big Bend Dam;
(9) the 42-acre Poe Afterbay Reservoir;
and (10) appurtenant facilities.

0. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502—-8659. A copy is also available
for inspection and reproduction at the
address in item h above.

You may also register online at http:/
/www.ferc.gov/docs-filing/
esubscription.asp to be notified via

email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

p- With this notice, we are initiating
consultation with the California State
Historic Preservation Officer (SHPO), as
required by section 106, National
Historic Preservation Act, and the
regulations of the Advisory Council on
Historic Preservation, 36 CFR 800.4.

q. Procedural schedule and final
amendments: The application will be
processed according to the following
Hydro Licensing Schedule. Revisions to
the schedule will be made as
appropriate.

Issue Acceptance/Deficiency Letter: January

2004.

Additional Study Requests, if needed:

February 2004.

Scoping Meetings: May 2004.
Request Additional Information: June 2004.
Notice of application is ready for

environmental analysis: October 2004.
Notice of the availability of the draft EIS:

May 2005.

Notice of the availability of the final EIS:

October 2005.

Ready for Commission’s decision on the

application: December 2005.

Final amendments to the application
must be filed with the Commission no
later than 30 days from the issuance
date of the notice of ready for
environmental analysis.

Linda Mitry,

Acting Secretary.

[FR Doc. E3-00672 Filed 12—31-03; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Transfer of
License and Soliciting Comments,
Motions To Intervene, and Protests

December 24, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Transfer of
license.

b. Project No: 2306—029.

c. Date Filed: December 11, 2003.

d. Applicants: Citizens
Communications Company (Transferor),
Great Bay Hydro Corporation
(Transferee) and Vermont Electric
Cooperative, Inc. (Alternate Transferee/
Transferor).

e. Name and Location of Project: The
Clyde River Hydroelectric Project is on
the Clyde River in Orleans County,
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Vermont. The project does not occupy
Federal or tribal lands.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

g. Applicant Contacts: For Transferor:
William J. Madden, Jr., Winston &
Strawn, 1400 L Street, NW.,
Washington, DC 20005-3502, (202) 371—
5715. For Transferee: Anthony M.
Callendrello, Great Bay Hydro
Corporation, 1 New Hampshire Ave.,
Suite 125, Portsmouth, NH 03801, (603)
776—4990. For Alternate Transferee/
Transferor: Kelly Enright, Vermont
Electric Cooperative, Inc., 182 School
Street, Johnson, VT 05656, (802) 635—
2331.

h. FERC Contact: James Hunter, (202)
502-6086.

i. Deadline for Filing Comments,
Protests, and Motions To Intervene:
January 20, 2004.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
2306-029) on any comments or motions
filed.

The Commission’s rules of practice
and procedure require all interveners
filing a document with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the documents
on that resource agency.

j. Description of Application: The
Applicants request Commission
approval to transfer the project license
from the Transferor to the Transferee,
Great Bay Hydro Corporation, in
connection with the proposed sale of
the project. This transaction would take
place either directly or via transfer of
the license and the project first to the
Alternate, Vermont Electric Cooperative,
Inc., which would then transfer the
license and project to the Transferee.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the project number excluding the
last three digits (P-2306) in the docket
number field to access the document.

For assistance, call toll-free 1-866—208—
3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the addresses in item g.
above.

1. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

m. Comments, Protests, or Motions To
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s rules may become a party
to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

n. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: the
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
application.

0. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linda Mitry,

Acting Secretary.

[FR Doc. E3-00673 Filed 12-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 362—004]

Ford Motor Company; Notice of
Application Ready for Environmental
Analysis and Soliciting Comments,
Recommendations, Terms and
Conditions, and Prescriptions

December 24 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: New major
license.

b. Project No.: 362—004.

c. Date Filed: June 1, 2001.

d. Applicant: Ford Motor Company.

e. Name of Project: Ford Hydroelectric
Project.

f. Location: On the Mississippi River,
in the city of St. Paul, Ramsey County,
Minnesota, at the U.S. Army Corps of
Engineers’ Lock and Dam No. 1. The
project is partially located on Federal
lands administered by the U.S. Army
Corps of Engineers.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: George
Waldow, HDR Engineering, Inc., 6190
Golden Hills Drive, Minneapolis,
Minnesota 55416, or telephone (763)
591-5485.

i. FERC Contact: Sergiu Serban, e-mail
address sergiu.serban@ferc.gov, or
telephone (202) 502-6211.

j. Deadline for filing comments,
recommendations, terms and
conditions, and prescriptions is 60 days
from the issuance of this notice. Reply
comments are due 105 days from the
issuance date of this notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s rules of practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Comments, recommendations, terms
and conditions, and prescriptions may
be filed electronically via the Internet in
lieu of paper. The Commission strongly
encourages electronic filings. See 18
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CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov) under the “e-
Filing” link.

k. This application has been accepted,
and is ready for environmental analysis
at this time.

1. Description of the Project: The
proposed project would utilize the U.S.
Army Corps of Engineers’ Lock and Dam
No. 1 and would consist of the
following facilities: (1) An existing
powerhouse integral with the dam
having a total installed capacity of
18,000 kilowatts; and (2) appurtenant
facilities. The average annual generation
is estimated to be 97 gigawatthours.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item h above.

All filings must (1) bear in all capital
letters the title “COMMENTS”, “REPLY
COMMENTS”,
“RECOMMENDATIONS”, “TERMS
AND CONDITIONS”, or
“PRESCRIPTIONS”’; (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person submitting the
filing; and (4) otherwise comply with
the requirements of 18 CFR 385.2001
through 385.2005. All comments,
recommendations, terms and conditions
or prescriptions must set forth their
evidentiary basis and otherwise comply
with the requirements of 18 CFR 4.34(b).
Agencies may obtain copies of the
application directly from the applicant.
Each filing must be accompanied by
proof of service on all persons listed on
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b), and
385.2010.

You may also register online at http:/
/www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Procedural Schedule and Final
Amendments: The application will be
processed according to the following
Hydro Licensing Schedule. To expedite

the schedule, we will forgo the draft EA
and prepare a final EA. However, we’ll
reconsider preparation of a draft EA if
warranted by the complexity and
controversy of the comments filed in
response to this notice. Revisions to the
schedule will be made as appropriate.

Notice of application ready for
environmental analysis: December 2003.
Notice of the availability of the final EA: July

2004.
Ready for Commission’s decision on the
application: September 2004.

Final amendments to the application
must be filed with the Commission no
later than 30 days from the issuance
date of this notice.

Linda Mitry,

Acting Secretary.

[FR Doc. E3—00674 Filed 12-31-03; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL—-6647-1]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under section
309 of the Clean Air Act and section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 564—7167. An explanation of the
ratings assigned to draft environmental
impact statements (EISs) was published
in FR dated April 4, 2003 (68 FR 16511).

Draft EISs

ERP No. D-FRC-H03000-00 Rating
EC2, Cheyenne Plains Pipeline Project,
Natural Gas Transmission Pipeline,
Construction and Operation, NPDES
Permit and U.S. Army COE Section 404
Permit Issuance, several counties, CO
and several counties, KS.

Summary: EPA requested additional
information regarding impacts to
wetlands and recommended that the
Final EIS include a Clean Water Act
section 404(b)(1) Guidelines evaluation.
EPA also requested information
regarding the potential for Prevention of
Significant Deterioration (PSD)
increment constraints at the Cheyenne
Hub.

ERP No. D-IBR-K39081-CA Rating
EC2, Freeport Regional Water Project,
To Construct and Operate a Water
Supply Project to Meet Regional Water
Supply Needs, Sacramento County
Water Agency (SCWA) and the East Bay

Municipal Utility District (EBMUD),
Alameda, Contra Costa, San Joaquin,
Sacramento Counties, CA.

Summary: EPA expressed concerns
regarding potential cumulative impacts
to habitat, water quality, and water
supply reliability. EPA requested
additional information regarding
groundwater management, assurance for
protection of species of concern, and
compliance with section 404 of the
Clean Water Act.

ERP No. D-NOA-D91000-00 Rating
EC2, Framework Adjustment 4 to the
Atlantic Mackerel, Squid, and Bullfish
Fishery Management Plan, To Extend
the Moratorium to the Illex Fishery,
Mid-Atlantic Fishery Management
Council.

Summary: EPA requests further
information and clarification on the
proposed actions and the alternatives
considered. EPA also requested that the
impacts to Essential Fish Habitat and
the cumulative impacts associated with
the fishery be assessed.

Final EISs

ERP No. F-DOE-K08024-CA,
Sacramento Area Voltage Support
Project, System Reliability and Voltage
Support Improvements, Sierra Nevada
Region, Alameda, Contra Costa, Placer,
Sacramento, San Joaquin and Sutter
Counties, CA.

Summary: The final EIS is responsive
to many issues raised by EPA regarding
the draft EIS. EPA recommends that the
Record of Decision fully describe the
basis for the selection of the Preferred
Alternative and that continued attention
be paid to activities in the project area’s
mitigation measures for potential
cumulative impact can be identified.

ERP No. F-FHW-D40392-PA, Central
Susquehanna Valley Transportation
Project, Improve Transportation, PA
0015 Section 088, Funding and COE
Section 404 Permit, Snyder,
Northumberland and Union Counties,
PA.

Summary: EPA is concerned with
further reducing the amount of waste
material generated by the preferred
alternative and with the placement of
the waste material to avoid any
secondary environmental impacts. EPA
recommends further coordination with
resource agencies on the placement of
stormwater management facilities,
temporary access roads and staging
areas during construction to avoid
additional impacts.

ERP No. F-FTA-J40159-CO, West
Corridor Project, Transportation
Improvements in the Cities of Denver,
Lakewood and Golden, Light Rail
Transit (LRT), Jefferson County, CO.
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Summary: No formal comment letter
was sent to the preparing agency.

Dated: December 29, 2003.
Joseph C. Montgomery,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 03—-32312 Filed 12—31-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL—6646-9]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564—7167 or http://www.epa.gov/
compliance/nepa, Weekly receipt of
Environmental Impact Statements Filed
December 22, 2003 Through December
24, 2003 Pursuant to 40 CFR 1506.9.

EIS No. 030576, Draft EIS, FHW, ND,
United States Highway 2 (U.S. 2)
Project, Improves from the Junction of
U.S. 85 (milepost 31.93) to West of U.S.
52 (milepost 131.24), Funding, NPDES
and U.S. Army COE Section 404
Permits, Williams, Mountrail and Ward
Counties, ND, Comment Period Ends:
February 6, 2004, Contact: Mark
Schrader (701) 250-4343, Ext. 111.

The above FHW EIS should have
appeared in the 12/24/2003 Federal
Register. The 45-day Comment Period is
Calculated from 12/24/2003.

EIS No. 030577, Regulatory Final EIS,
FRA, Interim Final Rule for the Use of
Locomotive Horns at Highway-Rail
Grade Crossings in the United States,
Wait Period Ends: January 22, 2004,
Contact: David Valenstein (202) 493—
6368.

This document is available on the
Internet at: http://www.fra.dot.gov.

The above FRA EIS should have
appeared in the 12-24-2003 Federal
Register. The 30-day Wait Period is
Calculated from 12/24/2003.

EIS No. 030578, Draft EIS, IBW, TX,
NM, Rio Grande Canalization Project
(RGCP), Long-Term River Management
Alternatives Practices, Implementation,
Extends from below Percha Dam in
Sierra County, NM to American Dam in
El Paso, TX, Comment Period Ends:
February 10, 2004, Contact: Douglas
Echlin (915) 832-4741.

This document is available on the
Internet at: http://www.ibwe.state.gov.

The above IBW EIS should have
appeared in the 12-24-2003 Federal
Register. The 45-day Comment Period is
Calculated from 12-24-2003.

EIS No. 030579, Final EIS, NPS, OH,
Cuyahoga Valley National Park Rural

Landscape Management Program, Rural
Landscape Resources Preservation and
Protection, Cuyahoga River, Cuyahoga
and Summit Counties, OH, Wait Period
Ends: January 22, 2004, Contact: John P.
Debo, Jr. (440) 546-5903.

The above NPS EIS should have
appeared in the 12-24—-2003 Federal
Register. The 30-day Wait Period is
Calculated from 12-24-2003.

EIS No. 030580, Draft EIS, NPS, NY,
Saratoga National Historical Park
General Management Plan,
Implementation, Hudson River Valley,
Towns of Stillwater and Saratoga,
Saratoga County, NY, Comment Period
Ends: March 1, 2004, Contact: Doug
Lindsay (518) 664—9821.

EIS No. 030581, Draft Supplement,
COE, PR, Port of the Americas Project,
Additional Information on the
Development of a Deep-Draft Terminal
at the Port of Ponce to Receive Post-
Panamax Ships, COE Section 10 and
404 Permits, Municipalities of
Guyanilla-Penuelas and Ponce, Puerto
Rico, Comment Period Ends: February
17, 2004, Contact: Edwin E. Muniz (787)
729-6905.

EIS No. 030582, Draft EIS, AFS, WY,
ID, High Mountains Heli-Skiing (HMH)
Project, Issuance of a New 5-Year
Special Use Permit (SUP) to Continue
Operating a Guided Helicopter Skiing,
in Portions of the Bridger-Teton
National Forest and Caribou-Targhee
National Forest (CTNF), Teton and
Lincoln Counties, WY and Teton and
Bonneville Counties, ID, Comment
Period Ends: February 17, 2004,
Contact: Ray Spencer (307) 739-5400.

EIS No. 030583, Final EIS, COE, FL,
Broward County Shore Protection
Project, Fill Placement in Segment II
(Hillsboro Inlet to Port Everglades) and
Segment III (Port Everglades to the south
County Line), Broward County, FL, Wait
Period Ends: February 2, 2004, Contact:
Ms. Terri Jordan (904) 232-1817.

EIS No. 030584, Final EIS, NOA, WA,
CA, OR, U.S. West Coast Fisheries for
Highly Migratory Species Fishery
Management Plan (FMP), Approval and
Implementation, Ocean Waters off the
States of Washington, Oregon and
California a portion of the Exclusive
Economic Zone (EEZ), WA, OR and CA,
Wait Period Ends: February 2, 2004,
Contact: Rod McInnis (562) 980—4000.

EIS No. 030585, Final EIS, AFS, CA,
Emigrant Wilderness Dams Project,
Reconstruct, Repair, Maintain and
Operate 12 Dams; Snow, Bigelow,
Huckleberry, Emigrant Meadow, Middle
Emigrant, Emigrant, Leighton, Long,
Lower Buck, Y-Meadow and Bear,
Stanislaus National Forest, Summer
Ranger District, Tuolumne County, CA,
Wait Period Ends: February 2, 2004,

Contact: John J. Maschi (209) 532-3671
Ext. 317.

This document is available on the
Internet at: http://www.fs.fed.us.r5/
stanislaus/projects/emigrant.

EIS No. 030586, Draft EIS, UAF, HI,
Johnston Atoll Airfield (Installation),
Termination of the Air Force Mission,
Johnston Atoll, Implementation,
Honolulu, HI, Comment Period Ends:
February 17, 2004, Contact: Patricia J.
Vokoun (703) 604—-5263.

EIS No. 030587, Draft EIS, FHW, WA,
OR, WA-35 Columbia River Crossing,
Proposal to build a New Bridge across
the Columbia River between Hood
River, Hood River, OR and White
Salmon, WA, Comment Period Ends:
February 17, 2004, Contact: Michael
Kulbacki (360) 753—9556.

EIS No. 030588, Draft EIS, BLM,
Programmatic EIS—Proposed Revision
to Grazing Regulations for the Public
Lands, 42 CFR Part 4100, In the Western
Portion of the United States, Comment
Period Ends: March 2, 2004, Contact:
Molly S. Brady (202) 452—7714.

This document is available on the
Internet at: http://www.blm.gov/grazing.

EIS No. 030589, Final EIS, FHW, MN,
Trunk Highway 371 Corridor
Reconstruction, U.S. Truck Highway 10
to County State Aid Highway (CSAH)
Highway 48, Funding, Morrison County,
MN, Wait Period Ends: February 2,
2004, Contact: Cheryl Martin (651) 291—
6120.

EIS No. 030590, Final EIS, COE, NJ,
Union Beach Community Project,
Provision of Hurricane and Storm
Damage Reduction to Residential,
Commercial and Recreational
Resources, Located along the Raritan
Bay and Sandy Hook Bay Shoreline,
Monmouth County, NJ, Wait Period
Ends: February 2, 2004, Contact: Mark
H. Burlas (212) 264—4663.

Dated: December 29, 2003.

Joseph C. Montgomery,

Director, NEPA Compliance Division Office
of Federal Activities.

[FR Doc. 03—-32313 Filed 12—31-03; 8:45 am]
BILLING CODE 6560-50—P

EXPORT-IMPORT BANK

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Export-Import Bank of the
United States.

ACTION: Notice.

SUMMARY: The Export-Import Bank of
the United States (Ex-Im Bank) provides
working capital guarantees to lenders. In
assessing the creditworthiness of an
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applicant Ex-Im Bank reviews EIB Form
84—1. This form provides information
which allows the Bank to obtain
legislatively required reasonable
assistance of repayment, as well as
fulfill other statutory requirements. The
form has had no change in content or
purpose; it requires only a three-year
extension.

DATES: Written comments should be
received on or before March 2, 2004 to
be assured of consideration.

ADDRESSES: Direct all written comments
or requests for additional information to
Letitia Kress, Export-Import Bank of the

United States, Room 1125, 811 Vermont
Avenue, NW., Washington, DC 20571,
(202) 565-3613.

FOR FURTHER INFORMATION CONTACT:
Solomon Bush (202) 565-3353.

SUPPLEMENTARY INFORMATION:

Title: U.S. Small Business
Administration, Export-Import Bank of
the United States, Joint Application for
Working Capital Guarantee.

OMB Number: 3048—0003.

Form Number: EIB-SBA 84—1 (Rev. 8/
2000).

Burden Statement

Type of Request: Extension of
expiration date.

Annual Number of Respondents: 500.

Estimated Time per Respondent: 2
hours.

Annual Burden Hours: 1,000.

Frequency of Reporting or Use: Upon
application for guarantees on working
capital loans advanced by the lenders to
U.S. exporters.

Dated: December 23, 2003.
Solomon Bush,
Agency Clearance Officer.
BILLING CODE 6690-01-M
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OMB No.: 3048-0003
Expires February 29, 2004

(SBA Use Only)
Date Received

C.I.D. No.

I:I Intermediary

U.S. SMALL BUSINESS ADMINISTRATION

EXPORT-IMPORT BANK OF THE UNITED STATES

JOINT APPLICATION FOR WORKING CAPITAL GUARANTEE

(Ex-Im Bank Use Only)
Date Received

PART A. PRINCIPAL PARTIES

1. Borrower/Exporter Please circle the appropriate answer: New to Ex-Im Bank or SBA? Yes No

Company Name D&B No. Telephone No.

Name and Title of Contact Person Federal ID No. Fax No.

Address City State Zip

Gross Sales No. of Full-Time Employees Primary SIC Code OR North American Industrial Products/Goods/Services to be exported
$ Classification System No. (NAIC) (Description)

SBA Guidelines?

Small Business as stipulated by
Yes No

*Minority-Owned? Yes No

*Women-Owned? Yes No

Management (Proprietors, partners, officers, directors and holders of outstanding stock -100% of ownership must be shown).

(Attach separate sheet of paper if necessary.)

Name and Social Security Number

Complete Address %

owned

*Military Service *Race *Sex

From: To: **

*This information is collected for statistical purposes only. It has no bearing on the credit decision to approve or decline this application.
**Please use one of the following categories: 1) American Indian/Alaska Native; 2) Black/African American; 3) Asian; 4) Native Hawaiian/Pacific Islander ; 5) White;

6) Ethnicity Hispanic; 7) Not Hispanic.

Affiliate(s) (If more than one, please attach list on s

eparate sheet of paper.)

Company Name D&B No. Telephone No.
Name and Title of Contact Person Federal ID No. Fax No.
Address City State Zip
2. Personal Guarantor(s) (If more than one guarantor, please attach separate sheet of paper.)
Name SSN Telephone No.

Fax No.
Address City State [ Zip
3. Lender Please circle the appropriate answer: New to Ex-Im Bank or SBA? Yes (If yes, submit annual report.) No
Name Federal ID No. Telephone No.

Fax No.

Address City State Zip
EIB-SBA Form 84-1 Revised 8/2000 Page 1
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OMB No.: 3048-0003
Expires February 29, 2004

PART B. INFORMATION ABOUT THE TRANSACTION

Loan Amount Terms and Fees

$ |:|6 months [:I 1 year I:] Other (Specify)

Type (check one)
Revolving

Transaction(s) Specific

Interest Rate to be Charged
Other Fees or Charges (type and amount)
Lender Interest Rate % Per Annum

Renewal? L__—J Yes l:]No

If Interest Rate is to be Variable:
Base Rate

Adjustment Period
(Monthly, Quarterly, Annually, etc.)

Spread

Base Rate Source
(WSJ, LIBOR, etc.)

Conversion of Preliminary Commitment? DYes

[

If yes, #

under this Loan?

Were you assisted by an Ex-Im Bank City/State partner or a Small Yes No If yes, please identify:
Business Development Center? Name & Address

Contact Name

Telephone No.
Estimated Total Export Sales to.be supported by this Loan ~ §
Principal Countries of Export: (Please identify the top 3 countries.)
U.S. Content % (Ex-Im Bank applicants only)
Please estimate the number of jobs to be supported by this Loan: Maintained jobs

Additional jobs created

Are Performance Guarantees or Standby Letters of Credit to be issued Yes No Percentage of Loan to be utilized for performance guarantees

%

Please answer the following questions with regard to the “export items” to be exported from the U.

S.

Military Is the Buyer associated in any way with the military? Are the Yes No
items to be used by the military, or are they defense articles, or have a
military application?

If yes, please attach a description of the buyer or items, as
applicable.

Nuclear Are the items to be used in the construction, alteration, Yes No
operation, or maintenance of nuclear power, enrichment, reprocessing,
research, or heavy water production facilities?

If yes, please attach a description of the items.
(Ex-Im Bank applicants only)

Environmental Are the products to be used for an environmental project | Yes No
or have perceptible environmental benefits?

If yes, please attach a description of the items and answer the
following:
Identify the project:

Project Location:

Project Sector or Industry:

If not related to a specific project, the products are to be used to
create an environmental benefit in:

(Please identify Sector)

Are the items on the U.S. Munitions Control List (Part 121 of Title 22 Yes No
of the Code of Federal Regulations), OR do they require a validated
export license from the Bureau of Export Administration?

If yes, please attach a description of the items. If uncertain

from the appropriate licensing agency may be required before
loan approval.
(Ex-Im Bank applicants only)

EIB-SBA Form 84-1 Revised 8/2000 Page 2

whether a validated export license is required, written verification
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OMB No.: 3048-0003
Expires February 29, 2004

PART C. CERTIFICATIONS

*Please attach a signed, duplicate original of Part C for each Borrower and each Guarantor

1.

2.

Borrower/Exporter and Lender Certification

We certify and acknowledge that neither we or our Principals have within the past 3 years been a) debarred, suspended, declared ineligible from participating in,
or voluntarily excluded from participation in, a Transaction; b) formally proposed for debarment, with a final determination still pending; c) indicted, convicted or
had a civil judgment rendered against us for any of the offenses listed in the Regulations; d) delinquent on any amounts due and owing to the U.S. Government or
its agencies or instrumentalities as of the date of execution of this certification; or the undersigned has received a written statement of exception from Ex-Im Bank
attached to this certification, permitting participation in this Transaction despite an inability to make certifications a) through d) in this paragraph.

We further certify that we have not and will not knowingly enter into any agreements in connection with the goods and/or services covered by this policy with
any individual or entity that has been debarred, suspended, declared ineligible from participating in, or voluntarily excluded from participation in a Transaction.
All capitalized terms not defined herein shall have the meanings set forth in the Government-wide Non-procurement Suspension and Debarment Regulations -
Common Rule (Regulations).

In addition, we further certify that we have not, and will not, engage in any activity in connection with this transaction that is a violation of a) the Foreign Corrupt
Practices Act of 1977, 15 U.S.C. 78dd-1, et seq. (which provides for civil and criminal penalties against individuals who directly or indirectly make or facilitate
corrupt payments to foreign officials to obtain or keep business), b) the Arms Export Control Act, 22 U.S.C. 2751 et seq., ¢) the International Emergency
Economic Powers Act, 50 U.S.C. 1701 et seq., or d) the Export Administration Act of 1979, 50 U.S.C. 2401 et seq.; nor have we been found by a court of the
United States to be in violation of any of these statutes within the preceding 12 months, and to the best of our knowledge, the performance by the parties to this
transaction of their respective obligations does not violate any other applicable law.

We certify that the representations made and the facts stated in this application and its attachments are true, to the best of its knowledge and belief, and it has not
misrepresented or omitted any material facts. We further understands that these certifications are subject to the penalties for fraud against the U.S. Government
(18 USC 1001, et. seq.)

Name of Borrower/Exporter | Date

Signature

Name and Title (Print or Type)

Name of Lender | Date

Signature

Name and Title (Print or Type)

Additional Borrower/Exporter Certification

Please circle the appropriate answer. Attach complete information for any "yes" circled.

a. Are there any pending or threatened liens, tax liens, judgments or material litigation against the:
Borrower YES NO Guarantor YES NO
b. Has the Borrower/Exporter or its owner(s), or the Guarantor ever filed for protection under U.S. bankruptcy laws?

Has either had an involuntary bankruptcy petition filed against it?

Borrower YES NO Guarantor YES NO
c. Has the Borrower/Exporter or its owner(s) or affiliates, or the Guarantor ever previously requested U.S. Government financing?
Borrower YES NO Guarantor YES NO
d. Is/has the Borrower or Guarantor: (a) presently under indictment, on parole or probation; or (b) ever been charged for any criminal offense;

or (c) ever been convicted, placed on pretrial diversion, or placed on any form of probation including adjudication withheld
pending probation for any criminal offense other than a minor vehicle violation?

Borrower YES NO Guarantor YES NO

f. Are all owners and guarantors U.S. Citizens? YES NO If no, give alien registration number:

We certify that the representations made and the facts stated in this application and its attachments are true, to the best of its knowledge and belief, and it has not
misrepresented or omitted any material facts. We further understands that these certifications are subject to the penalties for fraud against the U.S. Government
(18 USC 1001, et. seq.)

(SBA APPLICANTS ONLY)
Name of Borrower/Exporter* | Date Name of Guarantor* | Date
Signature Signature
Name and Title (Print or Type) Name and Title (Print or Type)

EIB-SBA Form 84-1 Revised 8/2000 Page 3
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OMB No.: 3048-0003
Expires February 29, 2004

3. Additional Lender Certification

The Lender further certifies to the best of his or her knowledge and belief, that if any funds have been paid or will be paid to any person for influencing or attempting
to influence an officer or employee of any agency, a member of Congress, an officer or employee of Congress, or an employee of a member of Congress in
connection with this commitment providing for the United States to guarantee a loan, the undersigned shall complete and submit a Standard Form-LLL, "Disclosure
Form to Report Lobbying" in accordance with its instructions. Submission of this statement is a prerequisite for making or entering into this transaction imposed by
Section 1352, Title 31, US Code. Any person who fails to file the required statement shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such failure. If Standard Form-LLL is necessary, it may be obtained from Ex-Im Bank or SBA.

We further certify that none of the Lender’s employees, officers, directors, or substantial stockholders (more than 10%) have a financial interest in the applicant.
We certify that the representations made and the facts stated in this application and its attachments are true, to the best of its knowledge and belief, and it has not

misrepresented or omitted any material facts. We further understands that these certifications are subject to the penalties for fraud against the U.S. Government (18
USC 1001, et. seq.)

Name of Lender Date |
Signature
Name and Title (Print or Type)

EIB-SBA Form 84-1 Revised 8/2000 Page 4
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O3E Moo 3050003
Expires Febmuary 29, 2004

APPLICATION INSTRUCTHING

PART A, PRIMCIPAL PARTIES

1. Barreeer/Exporior. Complete (s section with informaton on the individual or comone bormwer. Prindde the prolimingry
SN code O Mortk Amesican bradwatrial Class i cotion Sysiem Mo, (A of ihe borrowes, rather ks e prodict beig expemsd.

Mansgement. Compleie ihis section Tor caeh propiacr, pariner, olfoer or direcior oumeng 2086 or mmore of the cofgany.

1 Perseaal Guasanor(s) The persoeal gesrantes of the owrer{s) is reqeinsd in mostcases

). Lemder. Leave Blank if yeu are applying for o Pretiminary Commi il & pricpective knider has not been identified

PART B PYPORMATHRN AROLT THE TRANSACTION
Prowidke the koan amomnt, term and bype of ken reqesieal, and enswer all questions in Farf B (See alse Chechlist ilem I Below )

FART . CERTIFICATIINS
This seetion mue be gigned by an s thonzed representative of (he borsower and, iTa reguest Tor a firal commitmest, an authonzal epresentive of e
leraler.

CHECKLIST OF INFORMATION T BE ATTACHED

Mate: AN Anischmesis mosi be signed sad deied by all persesii] dgniig this frm.h «
Yis i

AL B GHTH MIE

1. Diriel naurme of prncipals aid key empioyees, Hisiory of business, cupy of hesitess plon, if aviilo®e; idenidy whether
sole propriciorsbip, general parnerilep, Basiied lishiliy company (LLC 3 corpontion sndor subhaper.5 gorpontion.

1 Explanation ol ws of proceeds and enetis of te lon prarmior, mcudng details of the urderfying rensaciionis) fior

whach ihe loar iy seedel, in:lu]iru_-nmﬂa'l witere the bavers aoe locaknd,

TEANSACTION

L Anach produci leriure. | applcable, attach deseription of g iChey are nochear, military, myvimmmentl, on the 115

Wlusili ons Comired List, of require an expor lismss

4. Copy of lemer of coed and'or copy of hayer's oederzoninct, i€ gvallable

3. Expor crodil mesrane-nekied matsrial (policy, application, buper crodit limt, iCapgplicshle.
i I:'Evd:lEh'EtuH'I irﬂﬂl‘ﬂ
FINANCLAL INFORNMATION

7. Busires (Inarsal sipemenss (Halance Shet, Income Sulemenl, dotment ol Uash

Flarws)l for the last three (33 years, if applicahle, suppericd by the mos recert Federal income fax retars for the Busaiess
AR applicants must subesi) the las) e 1) years of sgred, Federal incosse s reloms (on e business.
A, Currenl fisancial staement {imenm) datod within nincty (320 days of dhe & of appdi comon filng
0. Agiag ol soooimis recervabl and scooumis bl
10, Schedube of all priveipal officeriowner’s compersation for the pasi tree 133 yeam and cumonl year w dale [inone, please
Il |.
11. Sipred joimt personal lirescial sislemeis(s) of sach major sharcholder gl parnen(s), caneris)l. of The company (w1 2%
ar grealer moemersip, inclaling axes and liabiles of bof spouses) and ther most reeent Faderal Ecome mo remm; {rot

reguined for venhene capital partnen)

12 Estimoie of mentkly cash (o S tie iemm ol the loan, highhi the el T SAC ot
15 Dreseraplion o Lyge and value ol proposed collateral e meppaont e e {Company asess'espon produst, Lo, imemiory,
scomnis revenvah e, ol
14, If Leader, antach Creds memorandum. For SBA Apphications, atlach &R Repon and Personal Credi Reports on
Ml drn] i s
15 Fir Ex-lm Bank Applicatiens onh:  Morevfundabls S50 sppliation S22 for a Preliminary Commiment or
mimrzfundasle 5100 apediceton fise for o Final Commitment, whichever is apglicghle, by check or money other e ot bn
b Ex-im Remk.

16, AEA Fomm [26] (SEA Apglicants saly}
17, Copy of 1RS Farm 4206 (original fo b subrmsad 1o (RS By e Lendier), (SBA nissalyy

EIB-5BA Foom 84-1  Revised E20HH0 Page 35
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OMB No.: 3048-0003
Expires February 29, 2004

1.

MAILING/FORWARDING INSTRUCTIONS

Please circle the appropriate answer.

If submitted by a Borrower/Exporter

a. Is Borrower/Exporter's requested loan amount in Part B, YES NO
$1,111,111 or less?

b. Is Borrower/Exporter a small business, as defined by YES NO
Title 13 CFR Part 121.6017

If answer to both of the above is YES, send entire set of materials to the
SBA Representative in the U.S. Export Assistance Center nearest you.
Call (800) 827-5722 for the address.

If answer to both of the above is NO, send entire set of materials to:

Export-Import Bank of the U.S.

Office of Credit Applications and Processing
811 Vermont Avenue, NW

Washington, DC 20571

If submitted by a Lender.

a.  SBA Participating Lenders must submit with this application a Lender’s check
equal to 0.25% of the guarantced amount of the loan application with a maturity
of twelve (12) months or less.

b.  Is Lender using its Ex-Im Bank Delegated Authority? YES NO
If YES, send the application, the Loan Authorization Notice (two (2) originals), the

appropriate facility fee, and the $100 application fee to the Ex-Im Bank address above,
irrespective of the guarantee amount.

NOTICE TO APPLICANT : The applicant is hercby notified that information requested by this application is done so under authority of the Export-Import Bank Act of
1945, as amended (12 USC 635 et. seq.); provision of this information is mandatory and failure to provide the requested information may result in Ex-Im Bank being
unable to determine eligibility for support. The information provided will be reviewed to determine the participants’ ability to perform and pay under the transaction
referenced in this application. Ex-Im Bank may not require the information and applicants are not required to provide information requested in this application unless a
currently valid OMB control number is displayed on this form (see upper right of each page).

The information provided will be held confidential subject to the Freedom of Information Act (5 USC 552) the Privacy Act of 1974 (5 USC 552a), and the Right to
Financial Privacy Act of 1978 (12 USC 3401), except as otherwise required by law. Note that the Right to Financial Privacy Act of 1978 provides that Ex-Im Bank may
transfer financial records included in an application for a loan or loan guarantee, or concerning a previously approved loan or loan guarantee, to another Government
authority as necessary to process, service or foreclose on a toan or loan guarantee, or collect on a defaulted loan or loan guarantee.

Public Burden Statement: Reporting for this collection of information is estimated to average 1 hour per response, including reviewing instructions, searching data sources,
gathering information, completing, and reviewing the application. Send comments regarding the burden estimate, including suggestions for reducing it, to Office of
Management and Budget, Paperwork Reduction Project OMB# 3048-0009, Washington, D.C. 20503.

Loan Officer’s Recommendations I:l . State
Approve Decline Reason(s)
Signature Title Date
Other Recommendation if required State
|:| Approve [:‘ Decline  Reason(s)
Signature Title Date

THIS BLOCK TO BE COMPLETED BY SBA OFFICTAL TAKING FINAL ACTION

l:l Approve Decline State
D Reason(s)

Signature

Title Date

EIB-SBA Form 84-1 Revised 8/2000 Page 6
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[FR Doc. 03-32272 Filed 12—-31—-03; 8:45 am]
BILLING CODE 6690-01—-M

FEDERAL HOUSING FINANCE BOARD
[No. 2003-N-10]

Submission for OMB Review;
Comment Request

AGENCY: Federal Housing Finance
Board.

ACTION: Notice.

SUMMARY: In accordance with the
requirements of the Paperwork
Reduction Act of 1995, the Federal
Housing Finance Board (Finance Board)
has submitted the information
collection entitled “Capital
Requirements for the Federal Home
Loan Banks” to the Office of
Management and Budget (OMB) for
review and approval of a three-year
extension of the OMB control number,
which is due to expire on December 31,
2003.

DATES: Interested persons may submit
comments on or before February 2,
2004.

ADDRESSES: Send comments to the
Office of Information and Regulatory
Affairs of the Office of Management and
Budget, Attention: Desk Officer for the
Federal Housing Finance Board,
Washington, DC 20503. For copies of
the information collection or public
comments, contact Mary Gottlieb, by e-
mail at gottliebm@fhfb.gov, by facsimile
at 202/408-2580, by telephone at 202/
408-2826, or by regular mail to the
Federal Housing Finance Board, 1777 F
Street, NW., Washington, DC 20006.
FOR FURTHER INFORMATION CONTACT:
Jonathon F. Curtis, Senior Financial
Analyst, Regulations & Research
Division, Office of Supervision, by e-
mail at curtisj@fhfb.gov, by telephone at
202/408-2866, or by regular mail at the
Federal Housing Finance Board, 1777 F
Street, NW., Washington, DC 20006.
SUPPLEMENTARY INFORMATION:

A. Need for and Use of the Information
Collection

Section 6 of the Federal Home Loan
Bank Act (Bank Act) establishes the
capital structure for the Federal Home
Loan Banks (Banks) and requires the
Finance Board to issue regulations
prescribing uniform capital standards

applicable to each Bank. 12 U.S.C. 1426.

In compliance with the requirements of
section 6, the Finance Board added
parts 930, 931, 932 and 933 to its
regulations to implement the statutory
capital structure for the Banks. 12 CFR
parts 930, 931, 932 and 933. Part 930

establishes definitions applicable to risk
management and the capital regulations;
part 931 concerns Bank capital stock;
part 932 establishes Bank capital
requirements; and part 933 sets forth the
requirements for Bank capital structure
plans. The implementing regulations
also include conforming changes to
parts 917, 925 and 956, which concern,
respectively, the powers and
responsibilities of Bank boards of
directors and senior management, Bank
members, and Bank investments. 12
CFR parts 917, 925 and 956.

The Banks use the information
collection contained in the rules
implementing section 6 of the Bank Act
to determine the amount of capital stock
a member must purchase to maintain
membership in and to obtain services
from a Bank. More specifically, sections
931.3 and 933.2(a) authorize a Bank to
offer its members several options to
satisfy a membership investment in
capital stock and an activity-based stock
purchase requirement. 12 CFR 931.3
and 933.2(a). The information collection
is necessary to provide the Banks with
the flexibility to meet the statutory and
regulatory capital structure
requirements while allowing Bank
members to choose the option best
suited to their business requirements.

The OMB number for the information
collection is 3069—0059. The OMB
clearance for the information collection
expires on December 31, 2003. The
likely respondents include Banks and
Bank members.

B. Burden Estimate

While the number of member
respondents has increased, the burden
has decreased significantly because the
Banks can access most of the data
required by the information collection
electronically from call reports the
members already must file with their
primary regulator. The estimate for the
total annual hour burden for all member
respondents is 35,100 hours. The
estimate for the total annual cost burden
is $1,508,598. These estimates are based
on the following calculations:

The Finance Board estimates the total
annual average number of activity-based
stock purchase requirement member
respondents at 5,500, with 4 responses
per member. The estimate for the
average hours per response is 0.65
hours. The estimate for the annual hour
burden for activity-based stock purchase
requirement member respondents is
14,300 hours (5,500 activity-based
member respondents x 4 responses per
member x 0.65 hours per response). The
estimate for the annual cost burden is
$614,614 (14,300 hours x $42.98 hourly
rate).

The Finance Board estimates the total
annual average number of membership
investment in capital stock member
respondents at 8,000, with 4 responses
per member. The estimate for the
average hours per response is 0.65
hours. The estimate for the annual hour
burden for membership investment in
capital stock member respondents is
20,800 hours (8,000 membership
investment member respondents x 4
responses per member x 0.65 hours per
response). The estimate for the annual
cost burden is $893,984 (20,800 hours x
$42.98 hourly rate).

C. Comment Request

In accordance with the requirements
of 5 CFR §1320.8(d), the Finance Board
published a request for public
comments regarding this information
collection in the Federal Register on
September 22, 2003. See 68 FR 55056
(Sept. 22, 2003). The 60-day comment
period closed on November 21, 2003.
The Finance Board received no public
comments.

Written comments are requested on:
(1) Whether the collection of
information is necessary for the proper
performance of Finance Board
functions, including whether the
information has practical utility; (2) the
accuracy of the Finance Board’s
estimates of the burdens of the
collection of information; (3) ways to
enhance the quality, utility, and clarity
of the information collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments may be submitted to OMB in
writing at the address listed above.

Dated: December 29, 2003.

By the Federal Housing Finance Board.
Donald Demitros,

Chief Information Officer.
[FR Doc. 03—-32308 Filed 12—31-03; 8:45 am]
BILLING CODE 6725-01-P

FEDERAL HOUSING FINANCE BOARD

[No. 2003-N-11]

Notice of Annual Adjustment

AGENCY: Federal Housing Finance
Board.

ACTION: Notice.

Notice of annual adjustment of the
cap on average total assets that defines
community financial institutions under
section 2(13)(B) of the Federal Home
Loan Bank Act and § 900.1 of the
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Federal Housing Finance Board’s
regulations;

Notice of annual adjustment of the
limits on annual compensation for
Federal home loan bank directors under
section 7(i)(2)(B) of the Federal Home
Loan Bank Act and §918.3(a)(1) of the
Federal Housing Finance Board’s
regulations;

Notice of annual adjustment of the
maximum dollar limits on certain
allocations by a bank of its annual
required affordable housing program
contributions under § 951.3(a)(1)(iii)
and 951.3(a)(2) of the Federal Housing
Finance Board’s regulations.

SUMMARY: Notice is hereby given that
the Federal Housing Finance Board
(Finance Board) has adjusted the cap on
average total assets that defines a
“Community Financial Institution”
(CFI) based on the annual percentage
increase in the Consumer Price Index
for all urban consumers (CPI-U), as
published by the Department of Labor
(DOL), pursuant to the requirements of
the Federal Home Loan Bank Act (Bank
Act) and the Finance Board’s
regulations. Notice is hereby given that
the Finance Board has made similar
adjustments to the limits on annual
compensation for the Federal Home
Loan Bank (Bank) directors, based on
the CPI-U, as published by the DOL,
pursuant to the requirements of the
Bank Act and the Finance Board’s
regulations. In addition, notice is hereby
given that the Finance Board has made
similar adjustments to the maximum
dollar limits on certain allocations by a
Bank of its annual required Affordable
Housing Program (AHP) contributions,
pursuant to the requirements of the
Finance Board’s regulations.

FOR FURTHER INFORMATION CONTACT:
Scott L. Smith, Associate Director,
Regulations and Research, Office of
Supervision, (202) 408-2991, or Mark
Edward Stover, Regulations and
Research, Office of Supervision, (202)
408-2828. Staff also can be reached by
regular mail at the Federal Housing
Finance Board, 1777 F Street, NW.,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION: Section
2(13)(B) of the Bank Act (12 U.S.C.
1422(13)(B)), and §925.1 of the Finance
Board’s regulations (12 CFR 900.1)
require the Finance Board, beginning in
2001, to adjust annually the cap on
average total assets (CFI Asset Cap) set
forth in section 2(13)(A)(ii) of the Bank
Act (12 U.S.C. 1422(13)(A)(ii)) and
§925.1 of the Finance Board’s
regulations that defines a CFI, based on
the annual percentage increase, if any,
in the CPI-U, as published by the DOL.

Section 7(i)(2)(B) of the Bank Act (12
U.S.C. 1427(i)(2)(B)) and § 918.3(a)(1) of
the Finance Board’s regulations (12 CFR
918.3(a)(1)), require the Finance Board,
beginning January 1, 2001, to make
similar annual adjustments to the
annual compensation limits set forth in
section 7(i)(2)(A) of the Bank Act (12
U.S.C. 1427(i)(2)(A)) and §918.3(a)(1),
for members of the boards of directors
of the Banks.

Section 951.3(a)(1)(iii) of the Finance
Board’s regulations (12 CFR
951.3(a)(1)(iii)) requires the Finance
Board, beginning in 2003, to make
similar annual adjustments to the
maximum dollar limits set forth in
§951.3(a)(1)(i), on the amounts that a
Bank may set aside annually from its
annual required AHP contributions for
the current year and the subsequent
year, towards homeownership set-aside
programs. In addition, § 951.3(a)(1)(iii)
of the Finance Board’s regulations (12
CFR 951.3(a)(1)(iii)) requires the
Finance Board, beginning in 2003, to
make similar annual adjustments to the
maximum dollar limits set forth in
§951.3(a)(1)(ii), on the amounts that a
Bank may set aside annually from its
annual required AHP contributions for
the current year and the subsequent
year, towards an additional first-time
homebuyer set-aside program.

Section 951.3(a)(2) of the Finance
Board’s regulations (12 CFR 951.3(a)(2)),
requires the Finance Board, beginning
in 2002, to make a similar annual
adjustment to the maximum dollar limit
set forth in § 951.3(a)(2), on the amount
that a Bank may allocate from its annual
required AHP contribution for the
subsequent year to the current year’s
competitive application program.

For purposes of the CFI Asset Cap, the
Finance Board is required to publish
notice by Federal Register of the CPI-U-
adjusted Cap. See 12 CFR 925.1. For
purposes of the Banks’ board of
directors annual compensation limits,
the Finance Board is required to publish
notice, by Federal Register, distribution
of a memorandum or otherwise, of the
CPI-U-adjusted limits on such
compensation. See 12 CFR 918.3(a)(1).
For purposes of the maximum dollar
limits on Banks’ allocations from annual
required AHP contributions, the
Finance Board is required to publish
notice, by Federal Register, distribution
of a memorandum or otherwise, of the
CPI-U-adjusted maximum dollar limits.

The annual adjustments of the
existing CFI Asset Cap, annual Bank
director compensation limits and
maximum dollar limits on Bank
allocations from annual required AHP
contributions, effective January 1 of a
particular calendar year, reflect the

percentage by which the CPI-U
published for November of the
preceding calendar year exceeds the
CPI-U published for November of the
year before the preceding calendar year
(if at all). For example, the adjustments
of the limits effective January 1, 2004
are based on the percentage increase in
the CPI-U from November 2002 to
November 2003. The CFI Asset Cap is
rounded to the nearest million dollars,
the annual compensation limits are
rounded to the nearest dollar and the
limits on allocations from AHP
contributions are rounded to the nearest
$100,000.1

The Finance Board has determined
that it is appropriate to use data from
November rather than waiting for the
December data to become available so
that the Banks can be notified of the
adjusted CFI Asset Cap, annual Bank
director compensation limits and AHP
maximum dollar allocation limits as
close to the January 1 effective date as
possible. Other Federal agencies do not
rely on December data, which is
published in mid-January, when
calculating annual inflation adjustments
and, as a result, are able to announce
their adjustments prior to the effective
date of January 1.

The DOL encourages the use of CPI-
U data that has not been seasonally
adjusted in “escalation agreements”
because seasonal factors are updated
annually and seasonally adjusted data
are subject to revision for up to five
years following the original release.
Unadjusted data are not routinely
subject to revision, and previously
published unadjusted data are only
corrected when significant calculation
errors are discovered. Accordingly, the
Finance Board is using data that has not
been seasonally adjusted to calculate the
new CFI Asset Cap, annual Bank
director compensation limits and AHP
maximum dollar allocation limits.

The unadjusted CPI-U increased 1.8
percent between November of 2002 and
November of 2003. Based on this data,
pursuant to the requirements of § 925.1,
the Finance Board has adjusted the CFI
Asset Cap from the 2003 limit of $538
million to $548 million, effective
January 1, 2004. The Finance Board
arrived at the adjusted limit of $548
million by rounding to the nearest
million.

Pursuant to §918.3(a)(1), based on the
1.8 percent increase in the unadjusted
CPI-U, the Finance Board has adjusted

1 All adjusted limits referred to in this notice have
been rounded to some dollar level. However, the
calculations of new limits are based on cumulative
CPI-U changes applied to the limits as they first
appeared in finance Board regulations, and hence
are not distorted over time by rounding.
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the annual compensation limits for the
members of the boards of directors of
the Banks as follows, effective January
1, 2004: For a Chairperson—$27,405; for
a Vice-Chairperson—$21,924; for any
other member of a Bank’s board of
directors—$16,443. The Finance Board
arrived at the adjusted annual
compensation limits by rounding to the
nearest dollar.

Pursuant to §951.3(a)(1)(iii), the
Finance Board applied the 1.8 percent
increase in the unadjusted CPI-U to the
maximum dollar limits on the amounts
that a Bank may set aside from its
annual required AHP contributions for
the current year and the subsequent
year, toward homeownership set-aside
programs. Rounding the result to the
nearest $100,000, the maximum dollar
limit remains at the 2003 level of $3.1
million, effective January 1, 2004.

Pursuant to §951.3(a)(1)(iii), based on
the 1.8 percent increase in the
unadjusted CPI-U, the Finance Board
has adjusted the maximum dollar limit
on the amount that a Bank may set aside
from its annual required AHP
contributions, for the current year and
the subsequent year, towards an
additional first-time homebuyer set-
aside program, from the 2002 limit of
$1.5 million to $1.6 million, effective
January 1, 2004. The Finance Board
arrived at the adjusted limit of $1.6
million by rounding to the nearest
$100,000.

In addition, pursuant to § 951.3(a)(2),
the Finance Board applied the 1.8
percent increase in the unadjusted CPI-
U, to the maximum dollar limit on the
amount that a Bank may allocate from
its annual required AHP contribution
for the subsequent year to the current
year’s competitive application program.
Rounding the result to the nearest
$100,000, the maximum dollar limit
remains at the 2003 level of $3.1
million, effective January 1, 2004.

Dated: December 22, 2003.

By the Federal Housing Finance Board.
John T. Korsmo,
Chairman.
[FR Doc. 03—-32309 Filed 12—31-03; 8:45 am]
BILLING CODE 6725-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes

and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than January 23,
2004.

A. Federal Reserve Bank of Boston
(Richard Walker, Community Affairs
Officer) 600 Atlantic Avenue, Boston,
Massachusetts 02106-2204:

1. Hampden Bancorp, MHC,
Springfield, Massachusetts to become a
bank holding company by acquiring 100
percent of the voting shares of Hampden
Bank, and thereby indirectly acquire
voting shares of Hampden Savings
Bank, Springfield, Massachusetts.

B. Federal Reserve Bank of Atlanta
(Sue Costello, Vice President) 1000
Peachtree Street, N.E., Atlanta, Georgia
30303:

1. Southwest Georgia Financial
Corporation, Moultrie, Georgia; to
acquire 100 percent of the voting shares
of First Bank Holding Company, and
thereby indirectly acquire voting shares
of Sylvester Banking Company,
Sylvester, Georgia.

C. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166-
2034:

1. Pittsfield Community Bancorp, Inc.,
Pittsfield, Illinois; to become a bank
holding company by acquiring 100
percent of the voting shares of
Community Bank of Pittsfield, Pittsfield,
Illinois, and Community State Bank of
Plymouth, Plymouth, Illinois.

2. Templar Fund, Inc., St. Louis,
Missouri; to acquire up to 43.7 percent
of the voting shares of Truman Bancorp,
Inc., St. Louis, Missouri, and thereby
indirectly acquire voting shares of
Truman Bank, St. Louis, Missouri.

D. Federal Reserve Bank of Dallas
(W. Arthur Tribble, Vice President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. Texas Regional Bancshares, Inc.,
McAllen, Texas, and Texas Regional
Delaware, Inc., Wilmington, Delaware;
to merge with Southeast Texas
Bancshares, Inc., Beaumont, Texas, and
thereby indirectly acquire voting shares
of Texas Community Bancshares of
Delaware, Wilmington, Delaware, and
Community Bank and Trust, SSB,
Beaumont, Texas.

2. Treaty Oak Holdings, Inc., and
Treaty Oak Bancorp, Inc., both of
Austin, Texas; to become bank holding
companies by acquiring 100 percent of
the voting shares of Texline State Bank,
Texline, Texas.

Board of Governors of the Federal Reserve
System, December 24, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03—-32271 Filed 12—31-03; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL TRADE COMMISSION

Granting of Request for Early
Termination of the Waiting Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. 18a, as added by Title II of the
Hart-Scott-Rodino Antitrust
Improvements Act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration
and requires that notice of this action be
published in the Federal Register.

The following transactions were
granted early termination of the waiting
period provided by law and the
premerger notification rules. The grants
were made by the Federal Trade
Commission and the Assistant Attorney
General for the Antitrust Division of the
Department of Justice. Neither agency
intends to take any action with respect
to these proposed acquisitions during
the applicable waiting period.
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Trans. # Acquiring Acquired Entities
Transactions Granted Early Termination—12/01/2003
20040112 ..o Gerald W. Schwartz .........ccccocceeeenns Magellan Health Services, Inc (Debt- | Gerald W. Schwartz, Magellan
or-in-Possession). Health Services, Inc. (Debtor-in-
Possession).
20040122 ....ccoveiiieeeen Lindsay Goldberg & Bessemer L.P ... | Waker Familiengesellschaft mbH & | Lindsay Goldberg & Bessemer L.P.,
Co. KG. Wacker Construction Equipment
AG, Waker Familiengesellschaft
mbH & Co. KG.
20040128 .....ccovverveeiienne General Electric Company ................ Amersham plc ... Amersham plc, General Electric
Company.
20040157 ...cocovveiriieen, Heartland Industrial Partners, L.P ..... DaimlerChrysler AG ........cccccvieennene DaimlerChrysler AG, Heartland In-
dustrial Partners, L.P., NC-M
Chassis Systems, LLC.
20040158 .....ccovvevevieeeennn Starcraft Corporation ...........cccccceeeennes Wheel to Wheel, InC ......cccccvveevnnnene Starcraft Corporation, Wheel to
Wheel, Inc.
20040163 ......ccceviiieenn. Soros Limited Partner LLC ................ MyTravel Group pIC .....ccoeecvienienneene Auto Europe, LLC, MyTravel Group
plc, Soros Limited Partner LLC.
20040167 ...covvveeiieeeieenn Perry Partners, L.P ....ccccoeenviiieninnn. Republic Engineered Products Hold- | Blue Steel Capital Corp., N&T Rail-
ings LLC. way Company LLC, Perry Part-
ners, L.P., Republic Engineered
Products Holdings LLC, Republic
Engineered Products LLC.
20040168 ......cceeevvveeeinnn. Cisco Systems INC ......ceeeveeeeeiiiieenins Latitude Communications, Inc ........... Cisco Systems, Inc., Latitude Com-
munications, Inc.
20040171 oooveiieieeiee Taylor & Francis Group plc ............... Marcel Dekker, INC ......c.ccceevveneenncnne Marcel Dekker, Inc., Taylor & Francis
Group plc.
20040175 ... VNU NV e VNU N.V RBNMR, Inc., VNU N.V.
20040176 ..ccovevveevieeeineenn IdeaSphere, Inc Twinlab Corporation (Debtor-in-Pos- | IdeaSphere, Inc., Twinlab Corpora-
session). tion (Debtor-in-Possession), Twin
Laboratories Inc., Twin Labora-
tories (UK) Ltd).
20040181 ......coeeviiieee. Duquesne Light Holdings, Inc ........... WPS Resources Corporation ............ Duquesne Light Holdings, Inc.,
Sunbury Generation, LLC, WPS
Resources Corporation.
Transactions Granted Early Termination—12/02/2003
20030971 .....ccvveiriiien, Wind Point Partners V, L.P .............. Process Chemicals, L.L.C ................. ARR-MAZ Management Company,
AAR-MAZ Products, L.P., Process
Chemicals, L.L.C., Wind Point
Partners V, L.P.
20040160 ....cccvvevvreeernnnn. American Republic Mutual Holding | World Mutual Holding Company ....... American Republic Mutual Holding
Company. Company, World Insurance Com-
pany, World Mutual Holding Com-
pany.
20040184 ......cceeviveeee. KKR European Fund, Limited Part- | DaimlerChrysler AG .........cccccocoveennne. DaimlerChrysler AG, KKR European
nership. Fund, Limited Partnership, MTU
Aero Engines GmbH.
Transactions Granted Early Termination—12/03/2003
20040094 .......ccccocveeennn. CommsScope, INC ...ooocvvveiieiiiieeens AVaya INC ..o Avaya Inc., CommScope, Inc.
20040096 .......ccccocevieeinnn. Wachovia Corporation .............cccecu. Richard Hollander .............cccooevienneene Metropolitan West Securities, LLC,
Richard Hollander, Wachovia Cor-
poration.
20040202 .....ccveeiiieeeienn Sun Capital Partners Ill QP, LP ........ Horsehead Industries, Inc ................. Chestnut Ridge Railway Company,

Equidae Partners, HIl Corporation,
Horsehead Industries, Inc., Horse-
head Resource Development, Inc.,
HRD Investment Company, Inc.,
Minerals and Resources Recovery
Corp., NJZ Colors, Inc., Palmer
Water Company, Pegasus Service
Corporation, Sterling Resources,
Inc., Stoney Ridge Materials, Inc.,
Sun Capital Partners Ill QP, LP,
The New Jersey Zinc Co., Inc.,
ZCA Engineered Powders, Inc.,
ZCA Mines, Inc., ZCA Oil & Gas,
Inc., ZCA Powders, Inc., Zinc
Company of America, Inc.
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Trans. #

Acquiring

Acquired

Entities

Transactions Granted Early Termination—12/04/2003

20040169

20040177

20040183

20040187

20040188

Saft Finance SARL

Cypress Merchant Banking Partners
IIL.P.

TPG Polymer Holdings LLC

MatlinPatterson Global Opportunities
Partners (Bermuda) L.P.

MatlinPatterson Global Opportunities
Partners L.P.

Green Equity Investors Il, L.P

Ripplewood Chemical Holding LLC ..

NRG Energy, Inc

NRG Energy, Inc

Alcatel, ASB Aerospatiale Batteries,
Friemann & Wolf Battereietechnik
Gmbh, SAFT AB (Sweden), SAFT
America, Inc., SAFT A/S (Norway),
SAFT Australia Pty Ltd., SAFT
Baterias SL, SAFT Ferak, SAFT
Finance SARL, SAFT Hong Kong
Ltd., SAFT Nife Middle East Ltd.,
SAFT SA (France).

Communications & Power Industries
Holding Corporation, Cypress Mer-
chant Banking Partners Il L.P.,
Green Equity Investors Il, L.P.

Ripplewood Chemical Holding LLC,
TPG Polymer Holdings LLC.

MatlinPatterson Global Opportunities
Partners (Bermuda) L.P., NRG En-
ergy, Inc.

MatlinPatterson Global Opportunities
Partners L.P. NRG Energy, Inc.

Transactions Granted Early Termination—12/05/2003

20040086

20040165

20040180
20040193

Lockheed Martin Corporation

Capital Environmental Resource Inc

Orthofix International N.V
The Charles Schwab Corporation

The Titan Corporation

Allied Waste Industries, Inc

Breg, Inc
SoundView Technology Group, Inc ..

Lockheed Martin Corporation, The
Titan Corporation.

Allied Waste Industries, Inc. BFI
Waste Systems of North America,
Inc., Browning-Ferris Industries of
Florida, Inc., Capital Environmental
Resource Inc. E. Leasing Com-
pany, LLC, Jones Road Landfill
and Recycling, Ltd.

Breg, Inc. Orthofix International N.V.

SoundView Technology Group, Inc.,
The Charles Schwab Corporation.

Transactions Granted Early Termination—12/08/2003

20040164

20040194

20040197

20040200

20040204

20040207

20040208

20040213

Blyth, Inc

Granada Pic

Ormat Industries Ltd

CH2M HILL Companies, Ltd

Symantec Corporation

2000 Riverside Capital Appreciation
Fund, L.P.

2000 Riverside Capital Appreciation
Fund, L.P.

Deere & Company

Jackson Acquisition Company, LLC
d/b/a Walter Drake.
Carlton Communications Pic

Covanta Energy Corporation

J.A. Jones, Inc., a debtor-in-posses-
sion.

ON Technology Corporation

Andrew T. Parker

Michael P. Rosen

Nortrax, Inc

Blyth, Inc., Jackson Acquisition Com-
pany, LLC d/b/a Walter Drake.

Carlton Communication Pic, Granada
Pic.

Covanta Energy Corporation,
Covanta SIGC Energy I, Inc.,
Covanta SIGC Energy, Inc., Heber
Field Company, Herber Geo-
thermal Company, Mammoth Geo-
thermal Co., Mammoth-Pacific,
L.P., Ormat Industries Ltd., Pacific
Geothermal Co., Second Imperial
Geothermal Company, L.P.

CH2M HILL Companies, Ltd., J.A.
Jones, Inc., a debtor-in-posses-
sion, Lockwood Greene Engineers,
Inc.

ON Technology
Symantec Corporation.

2000 Riverside Capital Appreciation
Fund, L.P., American Hospice
Management, Andrew T. Parker,
Frontier Hospice LLC, Hospice of
Arizona, LC, Hospice of Central
Virginia.

2000 Riverside Capital Appreciation
Fund, L.P., American Hospice
Management, Frontier Hospice,
LLC, Hospice of Arizona, LC, Hos-
pice of Central Virginia, LLC, Mi-
chael P. Rosen.

Deere & Company, Nortrax, Inc.

Corporation,
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Trans. # Acquiring Acquired Entities
Transactions Granted Early Termination—12/09/2003
20040206 .......ccccoceveeeinnn. Pegasus Partners Il, L.P ................. Farmland Industries, INC .........cccce... Farmland Industries, Inc., Pegasus
Partners Il, L.P.
20040211 ....ocovveeieeeen Wicks Communications and Media | Cox Enterprises, INC .........cccccvvennnenn. CoxCom, Inc., Cox Communications
Partners, L.P. Kansas, L.L.C., Cox Enterprises,
Inc., Peak Cablevision, L.L.C.,
TCA Cable Partners, TCA Cable
Partners Il, Wicks Communications
and Media Partners, L.P.
20040212 ....ccovveeieeennn HCA INC oo Triad Hospitals, INC ....ccoeeveveeeiiieene Clinico, LLC, HCA Inc., IRHC, LLC,
Kensingcare, LLC, OPRMC, LLC,
Primary Medical, LLC, Triad Hold-
ings lll, LLC, Triad Hospitals, Inc.,
Trufor Pharmacy, LLC.
20040216 ..oovveeiiiaieenne H Group Holding, INC ......ccceeviennnne Reliant Pharmaceuticals, LLC ........... H Group Holding, Inc., Reliant Phar-
maceuticals, LLC.
Transactions Granted Early Termination—12/10/2003
20030620 ....cocvverireaniaenne BASF Aktiengesellschaft ................... SUNOCO, INC e BASF Aktiengesellschaft, Sunoco,
Inc.
20040146 .....coccvvvvieene AXA SA The MONY Group, INC ..ccovevvevieennnee. AXA S.A., The MONY Group, Inc.
Transactions Granted Early Termination—12/11/2003
20040162 .....ccoeeeviieeeen. Conexant Systems, INC ..........ccceeeueee GlobespanVirata, INC ........ccccoccveeenns Conexant Systems, Inc.,
GlobespanVirata, Inc.
20040214 .....ccovvevieeen A. Jerrold Perenchio .........ccccceveveene Ronald J. Morey .....ccccceevveevvirenennnn. A. Jerrold Perenchio, Jarad Broad-
casting Company, Inc., Ronald J.
Morey.
Transactions Granted Early Termination—12/12/2003
20040185 ....ccceeeeviieeeenn Thomas H. Lee Equity Fund V, L.P .. | Fenway Partners Capital Fund Il, L.P | Fenway Partners Capital Fund I,
L.P., Simmons Holdings, Inc.,
Thomas H. Lee Equity Fund V,
L.P.
Transactions Granted Early Termination—12/15/2003
20040144 .....ccevieieen CIBER, INC ....vviiiiiiiiiieeeieceeeee s SCB Computer Technology, Inc ....... CIBER, Inc., SCB Computer Tech-
nology, Inc.
20040199 ....oooviiriiieeen Occidental Petroleum Corporation .... | Exxon Mobile Corporation ................. Exxon Mobile Corporation, Mobil
Pipe Line Company, Occidental
Petroleum Corporation.
20040218 .....cceeeiiieeeienn Gilbert Global Equity Partners, L.P ... | The Kattegat Trust ..........cccccccevineenne CPM Holdings, Inc., Gilbert Global
Equity Partners, L.P., The Kattegat
Trust.
20040224 ......ccoovvieeen Citigroup, INC ..oooveveiiiiieieeeeeees Washington Mutual, Inc. .................... Citigroup Inc., Washington Mutual Fi-
nance Corporation, Washington
Mutual Finance Group, LLC,
Washington Mutual, Inc
20040229 ....oovvevviiiiiiiiiinnns Green Equity Investors IV, L.P ......... FTD, INC oo, FTD, Inc., Green Equity Investors IV,
L.P.
20040230 ...covcvveeeiieeeeieenn ArcLight Energy Partners Fund I, L.P | Aquila, INC ..cccevvvvveeiiiieeiiie e Aquila, Inc., ArcLight Energy Part-
ners Fund |, L.P., UtiiCo SaleCo,
LLC.
20040231 .....ccoeeviiieen, The Hartford Financial Services | Loews Corporation ............cccccecveeuee. Charles Stedman & Co., Inc., CNA
Group, Inc. Group Life Assurance Company,
Lowes Corporation, The Hartford
Financial Services Group, Inc.
20040233 ....cccoveeeieeeenn Network Appliance, Inc. .......cccceueee.. Spinnaker Networks, INC ........cccccue.. Network Appliance, Inc., Spinnaker
Networks, Inc.
20040236 ....ocvveeriiieeiennn Mr. Arthur Liu e, Radio Unica Communications Corp .. | Mr. Arthur Liu, Radio Unica Commu-
nications Corp.
20040238 .....cceeeiiieeeienn Fiserv, INC ..o MedPay Corporation ............cccceeeueeen. Fiserv, Inc., MedPay Corporation.
20040240 ....ocovveeriieeenen Vestar Capital Partners IV, L.P ......... Essent Healthcare, InC .........ccocne. Essent Healthcare, Inc., Vestar Cap-
ital Partners IV, L.P.
20040244 ......ccoeviieen Omnicom Group INC ......cccoeeeeviiieennnns Icon Holding Corp .....cccocveevviieeeninenn. Icon Holding Corp., Omnicom Group
Inc.
20040256 ......ovvvvveriiiiriinnns USB AB ..o SUEZ oo Ripon Cogeneration, Inc., Suez, USB

AG.
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Trans. # Acquiring Acquired Entities

20040258 ......cocecveveeeinnn. Frontenac VII Limited Partnership .... | CCCC Growth Fund, LLC ................. CCCC Growth Fund, LLC, Frontenac
VIl Limited Partnership, WNC In-
surance Services, Inc.

20040259 ......cocooviiieninnn. OCM Principal Opportunities Fund Il, | Alliance Communications, LLC ......... Alliance Communications, LLC, Alli-

L.P. ance Communications Partners,
L.P., OCM Principal Opportunities
Fund Il, L.P.
Transactions Granted Early Termination—12/16/2003

20040192 ....ooooviiiiiieennn Quanex Corporation ..........cccceeeeveenee. Kirtland Capital Partners Il L.P ......... Kirtland Capital Partners Il L.P.,
Quanex  Corporation, TruSeal
Technologies, Inc.

20040209 ....oovvveveerriiiiiennns Pentair, INC ....coovvvvveeiiiiiiieeeeeeeeein Veolia Environnement, S.A .............. Everpure, Inc., Pentair, Inc., Veolia
Environnement, S.A.

20040217 ..oooiieieieeeeen Bain Capital Fund V-B, L.P .............. Sealy Corporation .........ccceeeeevieeeninns Bain Capital Fund V-B, L.P., Sealy
Corporation.

20040225 ....ccoeiiiiieeeen Hughes Supply, INC .....oocveeriiieinee. FS Equity Partners IV, L.P .............. Century Maintenance Supply, Inc.,
FS Equity Partners 1V, L.P.,
Hughes Supply, Inc.

20040237 ..cooiieieieeee Polycom, INC ....cceveviiiiiiiieieee Voyant Technologies, Inc .................. Polycom, Inc., Voyant Technologies,
Inc.

20040261 ......c.ccocveeeen. Thomas H. Lee Parellel Fund V, L.P | THL Bedding Holding Company ....... THL Bedding Holding Company,
Thomas H. Lee Parellel Fund V,
L.P.

Transactions Granted Early Termination—12/17/2003

20040148 ....cccveveeiieeen. Bank of America Corporation ............ FleetBoston Financial Corporation .... | Bank of America Corporation,
FleetBoston Financial Corporation.

20040153 .....ccveerreeeen FLIR Systems, INC .......ccccoeevrcirenninnn. Indigo Systems, INC .......cccevvvriienncne FLIR Systems, Inc., Indigo Systems,
Inc.

20040241 .....ccveiieeeen Behrman Capital Il L.P. .....cceeeenneee. Brett R. Keith ......oooviiiiiiii, Behrman Capital 1l L.P., Brett R.
Keith, Hunter Defense Tech-
nologies, Inc.

20040247 ..ooviiiieene Exelon Corporation ..........cccceeveenneene Reservoir Capital Partners, L.P ........ Exelon Corporation, Reservoir Cap-
ital Partners, L.P., Sithe/Independ-
ence Power Partners, L.P.

20040248 ......ccceevcveeenn. Reservoir Capital Partners, L.P ........ Exelon Corporation ..........cccceevvenneene Exelon Corporation, Reservoir Cap-
ital Partners, L.P., Sithe/Independ-
ence Power Partners, L.P.

20040249 ......cocooviiieinn, KAT Holdings, L.P ....ccccooiiiiiiiiiine Paul D. Oddo and Angeline Oddo, | KAT Holdings, L.P., Paul D. Oddo

husband and wife. and Angeline Oddo, husband and
wife, Superior Engineered Prod-
ucts Corp.

20040251 ..oovieiiieiene Lyman B. Dickerson ............cccoeeevueene lonics, Incorporated ..........c.cceveeenineene lonics, Incorporated, Lyman B.
Dickerson.

20040252 .....ccviiiieeeen lonics, Incorporated ..........cccceeeenneen. Lyman B. Dickerson ..........c.cccceeeuneen. Ecolochem, Inc., Ecolochem Inter-
national, Inc., Ecolochem S.A.R.L.,
lonics, Incorporated, Lyman B.
Dickerson, Moson Holdings, L.L.C.

20040260 ......ccceevcvvieeinnnn. Thomas H. Lee Equity Fund V, L.P .. | THL Bedding Holding Company ....... THL Bedding Holding Company,
Thomas H. Lee Equity Fund V,
L.P.

20040266 ......ceeeviieeeinnn. Frank H. McCourt, Jr .....cccccoovvveennnnen. News Corporation Limited ................. Dodgetown, Inc., Fox Baseball Hold-
ings, Inc., Frank H. McCourt, Jr.,
Los Angeles Dodgers, Inc., News
Corporation Limited, Venue Mer-
chandising Inc.

20040268 .......ccoevvvveeeinn. A.A. Mordashov ........ccccceeeiieeeniieeene Rouge Industries, Inc., Debtor in | ALA. Mordashov, Rouge Industries,

Possession. Inc., Debtor in Possession.

20040287 .....ccoeeriiieenn. Code Hennessy & Simmons IV, L.P | AMF Bowling Worldwide, Inc ............ AMF Bowling Worldwide, Inc., Code

Hennessy & Simmons IV, L.P.
Transactions Granted Early Termination—12/18/2003

20030388 ......cceervvirniienine General Electric Company ................ Agfa-Gevaert N.V ......ccccoviiniiinienns Agfa-Gevaert N.V., Agfa NDT Inc.,
General Electric Company.

20040220 ....occvveeriieeeiienn Cardinal Health, InC .........cccceviiiinins Medicap Pharmacies Incorporated ... | Cardinal Health, Inc., Medicap Phar-

macies Incorporated.
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Trans. #

Acquiring

Acquired

Entities

Transactions Granted Early Termination—12/19/2003

20040098 ........c.cceeveennne

20040191 ....ccveeveeeiiiis
Inc.

20040242 ....ccooveeeieaannnn.
20040243 .....ovveieeeieiin Pascal Lebard
20040255 ....cccoveeeeieeennen.

20040269 ........ccoocevieniinn.

20040281 ......cccooeceiieiinn.

WebMD Corporation

The Bank of New York Company,

Daniel Lebard .......

American Capital Strategies, Ltd

Progress Software Corporation .........

ABRY Partners IV, L.P .....ccccceeiiiinnnn.

CCG Investments BVI, L.P

Paul G. Allen

TPG Holding Company Limited

Fifth Third Bancorp ..............

mg technologies AG ............

mg technologies AG ............

Specialty Brands of America, L.P .....

MediFax-EDI  Holding Company,
TPG Holding Company Limited,
WebMD Corporation.

Fifth Third Bancorp, Fifth Third Bank,
Fifth Third Bank, Florida, Fifth
Third Bank, Indiana, Fifth Third
Bank Kentucky, Inc., Fifth Third
Bank, (Michigan), Fifth Third Bank,
Northern Kentucky, Inc., Fifth Third
Bank, (Ohio), The Bank of New
York Company, Inc.

Daniel Lebard, mg technologies AG,
Solvadis France (Holding) SAS.
mg technologies AG, Pascal Lebard,
Salvadis France (Holding) SAS.
American Capital Strategies, Ltd,
Specialty Brands of America, L.P.
CCG Investments BVI, L.P.,
DataDirect Technologies (Cayman
Islands), DataDirect Technologies
GmbH  (Germany), DataDirect
Technologies, Inc. (Delaware),
DataDirect Technologies Kabushiki
Kaisha (Japan), DataDirect Tech-
nologies Limited (Ireland),
DataDirect  Technologies, Ltd
(U.K.), DataDirect Technologies
N.V. (Belgium), Progress Software

Corporation.

ABRY Partners 1V, L.P.,
Communications Holdings
Charter Communications, Inc.,
Charter Communications, LLC,
Charter Communications VI, LLC,
Hornell Television Service, Inc.,
Interlink Communications Partners
LLC, Paul G. Allen, The Helicon
Group LP.

Charter
LLC,

FOR FURTHER INFORMATION CONTACT:
Sandra M. Peay, Contact Representative
or Renee Hallman, Legal Technician,
Federal Trade Commission, Premerger
Notification Office, Bureau of
Competition, Room H-303, Washington,
DC 20580. (202) 326—3100.

By Direction of the Commission.
Shira P. Minton,
Acting Secretary.
[FR Doc. 03—-32269 Filed 12—31-03; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 021 0119]

Tenet Healthcare Corporation, et al.;
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached

Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before January 22, 2004.

ADDRESSES: Comments filed in paper
form should be directed to: FTC/Office
of the Secretary, Room 159-H, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. Comments filed
in electronic form should be directed to:
consentagreement@ftc.gov, as
prescribed in the Supplementary
Information section.

FOR FURTHER INFORMATION CONTACT:
David Narrow, FTC, Bureau of
Competition, 600 Pennsylvania Avenue,
NW., Washington, DC 20580, (202) 326—
2549.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46(f), and § 2.34 of the Commission’s

Rules of Practice, 16 CFR 2.34, notice is
hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of thirty (30) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for December 24, 2003), on
the World Wide Web, at “http://
www.ftc.gov/0os/2003/12/index.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room 130-
H, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580, either in person
or by calling (202) 326-2222.

Public comments are invited, and may
be filed with the Commission in either
paper or electronic form. Comments
filed in paper form should be directed
to: FTC/Office of the Secretary, Room
159-H, 600 Pennsylvania Avenue, NW.,
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Washington, DC 20580. If a comment
contains nonpublic information, it must
be filed in paper form, and the first page
of the document must be clearly labeled
“confidential.” Comments that do not
contain any nonpublic information may
instead be filed in electronic form (in
ASCII format, WordPerfect, or Microsoft
Word) as part of or as an attachment to
email messages directed to the following
email box: consentagreement@ftc.gov.
Such comments will be considered by
the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice, 16 CFR 4.9(b)(6)(ii)).

Analysis of Agreement Containing
Consent Order To Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, an
agreement containing a proposed
consent order with Tenet Healthcare
Corporation (“Tenet”) and Frye
Regional Medical Center, Inc. (“Frye”).
The agreement settles charges that Tenet
and Frye (“Respondents”) violated
Section 5 of the Federal Trade
Commission Act, 15 U.S.C. 45, by
directly facilitating the orchestration
and implementation of agreements
among the physician members of
Piedmont Health Alliance, Inc. (“PHA”)
to fix prices and other terms on which
the physicians would deal with health
plans, and to refuse to deal with such
purchasers except on collectively-
determined terms. The proposed
consent order has been placed on the
public record for 30 days to receive
comments from interested persons.
Comments received during this period
will become part of the public record.
After 30 days, the Commission will
review the agreement and the comments
received, and will decide whether it
should withdraw from the agreement or
make the proposed order final.

The purpose of this analysis is to
facilitate public comment on the
proposed order. The analysis is not
intended to constitute an official
interpretation of the agreement and
proposed order, or to modify its terms
in any way. Further, the proposed
consent order has been entered into for
settlement purposes only and does not
constitute an admission by Tenet or
Frye that they violated the law or that
the facts alleged in the complaint (other
than jurisdictional facts) are true.

The Complaint Allegations

Frye is a for-profit corporation that
operates a 338-bed hospital in Hickory,
North Carolina. Tenet is a for-profit
corporation that owns or operates over
100 hospitals throughout the United

States, including Frye. Frye was
instrumental in the foundation and
operation of PHA, a for-profit physician-
hospital organization (“PHO”),
operating in the western North Carolina
area of Catawba, Burke, Caldwell, and
Alexander Counties that is known as the
“Unifour” area. PHA has as members
approximately 450 physicians, or
roughly 75% of the physicians in the
Unifour area, and three of the five
Unifour area hospitals, including Frye.
A separate complaint has been issued
against PHA and 10 of its physician
leaders relating to their activities.

In 1993, Frye’s Chief Executive
Officer (“CEQO”) developed a plan to
create a PHO that would include Frye
and the physicians practicing at Frye.
He hired a consultant to survey the Frye
physicians regarding what they would
expect from a PHO. The consultant
reported that the Frye practicing
physicians “stated a need to form the
group to negotiate with group clout and
power”” and “maintain their income” in
anticipation of the arrival of managed
care organizations in the Unifour area.
Frye’s CEO and Chief Operating Officer
(“COQ”), along with eight physicians
practicing at Frye, formed a steering
committee, which was responsible for
establishing and organizing the PHO.

PHA was established in 1994 with the
aim of facilitating collective bargaining
by physicians with health plans in order
to obtain more favorable fees and other
terms than PHA’s physician members
could obtain through dealing
individually with health plans. In early
1994, the PHA steering committee
established the Contracts Committee to
negotiate contracts with payors on
behalf of PHA’s physician members.
Frye’s Chief Financial Officer (“CFO”)
and COQO actively participated on the
Contracts Committee, and were the PHA
physicians’ principal contract
negotiators between 1994 and 1996. In
1996, PHA expanded to include
Caldwell Memorial Hospital (“Caldwell
Memorial”’) and Grace Hospital
(“Grace”), both nonprofit hospitals, and
their respective medical staffs.

PHA is managed and controlled by a
Board of Directors made up of 14
physician directors and six hospital
directors, two representing each
hospital member (but with only one
vote per hospital member). Thus, Frye
has two representatives on the PHA
Board of Directors. Both a majority of
PHA physician directors and two of the
three voting hospital directors must
approve each payor contract entered
into on behalf of PHA’s physician
members. The PHA Board
representatives voted on the approval of
contracts containing physician fee

schedules that PHA collectively
negotiated with payors. Since 1994,
PHA has negotiated and executed over
50 contracts with payors.

The complaint alleges that with the
assistance of Frye and Tenet, PHA has
successfully coerced a number of health
plans to pay artificially high prices to
PHA physician members, and thereby
raised the cost of medical care in the
Unifour area. As a result of the
challenged actions of Tenet and Frye,
consumers in the Unifour area have
been, and are, deprived of the benefits
of competition among physicians. By
facilitating agreements among PHA
member physicians to deal only on
collectively-determined terms, and
through PHA'’s and its members’ actual
or threatened refusals to deal with
health plans that would not meet those
terms, Tenet and Frye have violated
Section 5 of the FTC Act. The collective
negotiation of fees and other
competitively significant terms by PHA
physician members with the assistance
of Frye and Tenet has not been, and is
not, reasonably necessary to achieving
any efficiency-enhancing integration.

The Proposed Consent Order

The proposed consent order is
designed to remedy the illegal conduct
charged in the complaint and prevent its
recurrence, while allowing Tenet and
Frye to engage in legitimate conduct
that does not impair competition. For
example, other than the limitation in
Paragraph IV regarding acting as an
agent or messenger, the proposed order
does not prohibit involvement in
vertical arrangements between Frye or
Tenet and physicians that do not
involve illegal horizontal agreements
among physicians. The proposed order
is similar to recent orders that the
Commission has issued to settle charges
relating to unlawful agreements to raise
physician prices.

The proposed order’s specific
provisions are as follows:

The order’s core prohibitions are
contained in Paragraphs II, III, and IV.
Paragraph II.A prohibits Tenet and Frye
from entering into or facilitating any
agreement between or among any
physicians practicing in the Unifour
area: (1) To negotiate with payors on
any physician’s behalf; (2) to deal, not
to deal, or threaten not to deal with
payors; (3) on what terms to deal with
any payor; or (4) not to deal
individually with any payor, or to deal
with any payor only through an
arrangement involving PHA.

Other parts of Paragraph II reinforce
these general prohibitions. Paragraph
I1.B prohibits the Respondents from
facilitating exchanges of information
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between or among physicians
concerning whether, or on what terms,
to contract with a payor. Paragraph II1.C
bans them from attempting to engage in
any action prohibited by Paragraph II.A
or II.B. Paragraph II.D prohibits
Respondents from inducing anyone to
engage in any action prohibited by
Paragraphs II.A through II.C.

As in other orders addressing health
care providers’ collective bargaining
with payors, certain kinds of agreements
are excluded from the general bar on
joint negotiations. First, Tenet and Frye
would not be barred from activities
solely involving their employed
physicians. Second, Tenet and Frye are
not precluded from engaging in conduct
that is reasonably necessary to form or
participate in legitimate joint
contracting arrangements among
competing hospitals and physicians,
whether a “qualified risk-sharing joint
arrangement” or a “‘qualified clinically-
integrated joint arrangement.” However,
such arrangements must not restrict the
ability, or facilitate the refusal, of the
arrangements’ physician members to
deal with payors on an individual basis
or through any other arrangement. As
discussed below in connection with
Paragraph V, Tenet and Frye are
required to notify the Commission about
such an arrangement prior to negotiating
on behalf of the arrangement’s members
or before those members jointly discuss
any terms of dealing with a payor.

As defined in the proposed order, a
“qualified risk-sharing joint
arrangement” must satisfy two
conditions. First, all physician and
hospital participants must share
substantial financial risk through the
arrangement and thereby create
incentives for the physician or hospital
participants jointly to control costs and
improve quality by managing the
provision of services. Second, any
agreement concerning reimbursement or
other terms or conditions of dealing
must be reasonably necessary to obtain
significant efficiencies through the joint
arrangement.

As defined in the proposed order, a
“qualified clinically-integrated joint
arrangement” also must satisfy two
conditions. First, all physician and
hospital participants must participate in
active and ongoing programs to evaluate
and modify their clinical practice
patterns, creating a high degree of
interdependence and cooperation
among physicians and/or hospitals, in
order to control costs and ensure the
quality of services provided. Second,
any agreement concerning
reimbursement or other terms or
conditions of dealing must be
reasonably necessary to obtain

significant efficiencies through the joint
arrangement.

Paragraph III requires Tenet to assure
that no physician practicing in a
medical group practice owned or
controlled in any manner by Tenet or
Frye submits claims for payment
pursuant to a preexisting contract
between PHA and any payor, where
such claims are for services provided at
any time 90 or more days after the date
the order becomes final. However, the
order permits these physicians to
continue to submit claims for services
pursuant to certain PHA contracts listed
in Confidential Appendix A. The
purpose of Paragraph III is to prevent
Tenet and Frye employed or contracted
physicians from continuing to receive
the benefit of the unlawfully fixed
prices under PHA’s contracts with
payors.

Paragraph IV prohibits Tenet and
Frye, for four years, from directly or
indirectly entering into any
arrangements with any physicians
practicing in the Unifour area under
which Tenet or Frye would act as an
agent or messenger for those physicians
regarding contracting or terms of dealing
with payors. An exception is made for
those physicians employed by Tenet or
Frye.

In the event that Frye or Tenet forms
a qualified risk-sharing joint
arrangement or a qualified clinically-
integrated joint arrangement, Paragraph
V requires the Respondents, for five
years, to notify the Commission at least
60 days prior to initially contacting,
negotiating, or entering into agreements
with payors concerning the
arrangement. This notice is not required
for arrangements in which all the
physician participants are employed by
Frye or Tenet. Notification is not
required for subsequent negotiations or
agreements with payors pursuant to any
arrangement for which notice was
already given under Paragraph V.
Paragraph V.B sets out the information
necessary to make the notification
complete. Paragraph V.C establishes the
Commission’s right to obtain additional
information regarding the arrangement.

Paragraph VI.A prohibits Tenet and
Frye from challenging or interfering
with the termination, required by any
Commission order, of any contract
between PHA and any payor, pursuant
to which Frye is reimbursed for
hospital, physician, or other healthcare
services. This provision helps to ensure
the effectiveness of any future
Commission order against PHA.

Paragraph VLB requires Tenet to
distribute the order and complaint,
within 30 days after the order becomes
final, to each officer who is at the level

of senior vice-president or higher, each
member of the board of directors, and
each Tenet regional director of managed
care; to the CEO, the CFO, and each
person having primary responsibility for
managed care contracting of each
hospital, other than Frye, owned or
controlled by Tenet; and to each officer,
each member of the board of directors,
and each person having primary
responsibility for managed care
contracting for Frye.

Paragraph VI.C requires Tenet to
distribute the complaint and order,
within 30 days after the order becomes
final, to every payor with which Frye
has been in contact since January 1,
1994, regarding the provision of hospital
or physician services.

Paragraph VLE.3 requires Tenet to
cooperate with Commission staff in any
litigation, or other action taken by the
Commission, against PHA and any of its
member physicians.

The remaining provisions of
Paragraph VI, and Paragraphs VII
through IX, of the proposed order
impose obligations on Tenet (or Frye, if
it is no longer owned or controlled by
Tenet), with respect to distributing the
proposed complaint and order to payors
that contract with Frye and to other
specified persons, and the reporting of
certain information to the Commission.

The proposed order will expire in 20
years.

By direction of the Commission.

C. Landis Plummer,

Acting Secretary.

[FR Doc. 03—-32268 Filed 12—31-03; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

Statement of Organization, Functions,
and Delegations of Authority

Part T (Agency for Toxic Substances
and Disease Registry) of the Statement
of Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (50 FR 25129-25130, dated
June 17, 1985, as amended most
recently at 67 FR 67858, dated
November 7, 2002) is amended to reflect
the reorganization of the Agency for
Toxic Substances and Disease Registry
(ATSDR).

Section T-B, Organization and
Functions, is hereby amended as
follows:

After the functional statement for the
Office of the Administrator (TA), delete
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the title and functional statement for the
Office of the Assistant Administrator
(TB), and insert the following:

Office of the Director (TB). (1)
Manages, directs, coordinates, and
evaluates all health-related programs of
the National Center for Environmental
Health (NCEH) and the Agency for
Toxic Substances and Disease Registry
(ATSDR); (2) provides overall
leadership in health-related activities
for hazardous substances, hazardous
waste sites and chemical releases; (3)
provides overall coordination for the
research programs and science policies
of the agencies; (4) develops goals and
objectives and provides leadership,
policy formulation, scientific oversight,
and guidance in program planning and
development; (5) provides overall
budgetary and human resource
management and administrative
support; (6) provides information,
publication and distribution services to
NCEH/ATSDR; (7) maintains liaison
with other Federal, State, and local
agencies, institutions, and
organizations; (8) coordinates NCEH/
ATSDR program activities with other
CDC components, other Federal, State
and local Government agencies, the
private sector, and other nations; and (9)
directs and coordinates activities in
support of the Department’s Equal
Employment Opportunity program and
employee development.

Delete the title and functional
statement for the Office of Program
Operations and Management (TB1) and
insert the following:

Office of Financial and
Administrative Services (TB1). (1) Plans,
manages, directs, and conducts the
administrative and financial
management operations of NCEH/
ATSDR; (2) reviews the effectiveness
and efficiency of administration and
operation of all NCEH/ATSDR
programs; (3) develops and directs
systems for human resource
management, financial services,
procurement requisitioning, and travel
authorization; (4) provides and
coordinate services for the extramural
award activities of NCEH/ATSDR; (5)
formulates and executes the budget; and
(6) develops and directs a system for
cost recovery.

Abolish in their entirety the following
titles and functional statements:
Program Analysis Branch (TB12),
Program Support Branch (TB13), and
the Information Resources Management
Branch (TB14).

Delete the title and functional
statement for the Office of Policy and
External Affairs (TB4) and insert the
following:

Office of Policy, Planning, and
Evaluation (TB4). (1) Coordinates,
develops, recommends and implements
strategic planning and tracking for
NCEH/ATSDR; (2) develops and
manages an evaluation program to
ensure adequacy and responsiveness of
NCEH/ATSDR activities; (3) participates
in reviewing, coordinating, and
preparing legislation, briefing
documents, Congressional testimony,
and other legislative matters; (4)
maintains liaison and coordinates with
other Federal agencies for program
planning and evaluation; (5) assists in
the development of NCEH/ATSDR
budget and program initiatives; (6)
provides liaison and staff offices and
other officials of CDC; (7) monitors and
prepares reports on health-related
activities to comply with provisions of
relevant legislation; (8) coordinates the
development, review, and approval of
Federal regulations, Federal Register
announcements, request for OMB
clearance, and related activities; (9)
develops and strengthens strategic
partnerships with key constituent
groups; and (10) facilitates
communication between NCEH/ATSDR
and its partners.

Retitle the Office of Regional
Operations (TBC) to the Division of
Regional Operations (TBC).

After the Division of Regional
Operations (TBC), insert the following:

Office of Communications (TBD). (1)
Provides technical assistance to
Divisions on management issues, public
affairs, and health communications
strategies; (2) collaborates with external
organizations and the news, public
service, and entertainment and other
media to ensure that effective findings
and their implications for public health
reach the public; (3) collaborates closely
with Divisions to produce materials
designed for use by the news media,
including press releases, letters to the
editor, public service announcements,
television programming, video news
releases, and other electronic and
printed materials; (4) secures
appropriate clearance of these materials
within NCEH/ATSDR and CDC; (5)
coordinates the development and
maintenance of Center/Agency-wide
information systems through an Internet
Home Page; (6) develops strategies and
operational systems for the proactive
dissemination of effective findings and
their implications for prevention
partners and the public; (7) apart from
the clearinghouses, hotlines, or other
contractual mechanisms, responds to
public inquiries and distributes
information materials; (8) provides
editorial, graphics, and publishing
services for NCEH/ATSDR staff; (9)

operates a NCEH/ATSDR Information
Center; (10) maintains liaison with CDC
public affairs and communications staff
offices; (11) provides publications-
related activities including editing,
preparing articles and drafting news
releases, distributing publications, and
bibliographic services; and (12) provides
public relations and publication-related
activities.

Delete in their entirety the following
titles and functional statements for the
Program Evaluation, Records and
Information Services Branch (TB64),
Division of Health Assessment and
Consultation (TB6): Program
Enhancement Section (TB642) and
Spatial Analysis and Information
Dissemination Section (TB643).

Delete in their entirety the following
titles and functional statements within
the Exposure Investigations and
Consultations Branch (TB68):
Consultations Section (TB682),
Exposure Investigations Section (TB683,
and Petition Response Section (TB685).

Within the Federal Facilities
Assessment Branch (TB69), delete in
their entirety the following titles and
functional statements: Defense Section
(TB692), Energy Section A (TB694), and
Energy Section B (TB695).

Within the Superfund Site
Assessment Branch (TB6A), delete in
their entirety the following titles and
functional statements: Section A
(TB6A2), Section B (TB6A3), and State
Programs Section (TB6A4).

Within the Emergency Response and
Scientific Assessment Branch (TB95),
Division of Toxicology (TB9), delete in
their entirety the following titles and
functional statements: Emergency
Response Section (TB952) and the
Scientific Assessment Section (TB953).

Dated: December 16, 2003.
William H. Gimson,

Chief Operating Officer, Centers for Disease
Control and Prevention (CDC).

[FR Doc. 03—-31905 Filed 12—31-03; 8:45 am]
BILLING CODE 4160-70-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Statement of Organization, Functions,
and Delegations for Authority

Part C (Centers for Disease Control
and Prevention) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (45 FR 67772-76, dated
October 14, 1980, and corrected at 45 FR
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69296, October 20, 1980, as amended
most recently at 68 FR 65935-37, dated
November 24, 2003) is amended to
reflect the reorganization of the
Epidemiology Program Office.

Section C-B, Organization and
Functions, is hereby amended as
follows:

Delete the mission statement for the
Epidemiology Program Office (CB) and
insert the following:

(1) Plans, directs, and managed CDC-
wide training and service programs,
including the Epidemic Intelligence
Service (EIS), the Preventive Medicine
Residency (PMR), and the Public Health
Program Specialist (PHPS) programs, as
well as various internship and
fellowship programs; (2) plans,
develops, edits, publishes and
disseminates the Morbidity and
Mortality Weekly Report (MMWR),
related publications, and various
scientific and health communication
documents and special reports; (3)
serves as a focal point for the
development of innovative methods for
the collection, analysis, and
communication of public health
surveillance information (e.g. National
Electronic Telecommunications System
for Surveillance, 121 Cities Mortality
Reporting System, and CDC WONDER);
(4) in collaboration with other Centers,
Institute, and Offices (CIOs) and state
health departments, coordinates,
develops, implements, and supports
various public health information
systems for agency application; (5)
provides consultation, technical
assistance, and training on
epidemiology, public health
surveillance and informatics, health
information systems, prevention
effectiveness, scientific
communications, behavioral science,
statistics, and development of
community health practice guidelines to
CDC/ATSDR, states, other agencies,
other countries, and domestic and
international organizations; (6) provides
epidemiologic assistance and epidemic
aid through the field assignment of
epidemiologists; (7) provides liaison
with governmental agencies,
international organizations, the Council
of State and Territorial Epidemiologists,
and other outside groups; (8) plans,
conducts, and evaluates research
activities in various aspects of disease
and injury control for global programs;
(9) promotes the development of
international field epidemiologic
training programs; (10) develops,
promotes, and implements programs for
international and domestic data policy
formation for decision makers to
identify information needs and to use
information for improved decision

making; (11) in carrying out the above
functions, collaborates, as appropriate,
with the CDC Office of the Director,
other CDC CIOs, domestic and
international agencies and
organizations; and (12) organizes and
establishes populations for research in
urban areas.

Delete the functional statement for the
Office of the Director (CB1) and insert
the following:

(1) Manages, directs, coordinates, and
evaluates the activities of EPO; (2)
develops goals and objectives and
provides leadership, policy formation,
scientific oversight, and guidance in
program planing and development; (3)
coordinates EPO program activities with
other CDC components, other PHS
agencies, other federal agencies, other
international organizations, state and
local health departments, community-
based organizations, business, and
industry; (4) consults and coordinates
activities with medical, scientific, and
other professional organizations
interested in epidemiology, public
health surveillance and informatics,
health information systems, terrorism
and emergency response, behavioral
science, statistics, scientific
communications, community health
practice guidelines, prevention
effectiveness, and training activities; (5)
ensures quality of scientific products of
EPO staff and adherence to ethical
principles and guidelines as specified in
Department of Health and Human
Services (DHHS) policy statements; (6)
coordinates technical assistance to
states, other nations and international
organizations; (7) advises the Director,
CDC, on policy matters concerning EPO
activities; (8) conducts EPO planning
and evaluation activities; (9) reviews,
prepares, and coordinates legislation,
congressional testimony, and briefing
documents; (10) within the policies and
guidelines of DHHS and CDC, conducts
EPO planning and evaluation activities
including tracking program objectives
and performing evaluation studies; (11)
coordinates the annual EPO program
briefing, including preparation of all
written and visual materials; (12)
maintains liaison, on behalf of EPO,
with the CDC Foundation and other
similar organizations for the
coordination of mutually beneficial
collaborative activities; (13) plans and
prepares EPO promotional and
marketing materials; and (14) organizes
and establishes populations for research
in urban areas.

Delete the functional statement for the
Office of Scientific and Health
Communications (CB12) and insert the
following: (1) Plans, coordinates, edits,
and produces the MMWR series and

various special reports and publications;
(2) provides editorial services and
support to EPO; (3) develops,
implements, and evaluates innovative
methods for the communication of
scientific and health information by
EPO and its domestic and international
constituents; (4) assists EPO and its
constituents in identifying and building
needed expertise, state-of-the-art
technology, logistical support, and other
capacities required to conduct effective
scientific and health communication in
domestic and international settings; (5)
provides expert consultation and
training to EPO, other CIOs, and outside
domestic and international
constituencies on development of
effective messages, materials, and
methods to clearly and effectively
communicate risks and prevention
recommendations, including written,
oral, and visual communication; (6)
provides leadership, coordination, and
collaboration for the planning and
management of EPO communications
with other CDC programs and outside
organizations in scientific and health
communications, including serving as
the primary EPO liaison with the CDGC
Office of Communication; (7) works
closely with state and federal agencies
and EPO domestic and international
constituents to develop health
information networks and to promote
information sharing; (8) in conjunction
with the CDC Office of Communication,
collaborates with organizations in the
public and private sectors to market
prevention strategies; (9) coordinates
EPO’s information-sharing activities,
including involvement on the Internet;
(10) develops, plans, coordinates, edits,
and produces the weekly component of
the MMWR series; (11) participates with
other office personnel for the delivery of
services and training to external
organizations, both domestic and
international, in the area of scientific
and health communications; (12)
provides EPO-wide desktop publishing
support, including the support of the
MMWR series; (13) develops, plans,
coordinates, edits, and produces other
components of the MMWR series,
including the MMWR
Recommendations and Reports, CDC
Surveillance Summaries, and the
Annual Summary of Notifiable Diseases;
(14) plans, coordinates, edits, and
produces other EPO and CDC program
publications; (15) provides editorial
services for work to be published
outside CDC; (16) assists in review of
EPO documents for editorial clearance
for all publications; (17) develops and
manages an internship program in
scientific and health publications
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management; and (18) participates with
other office personnel for the delivery of
services and training to external
organizations, both domestic and
international, in scientific and health
communications.

Delete the functional statement for the
Office of Program Management and
Operations (CB13) and insert the
following:

(1) Provides leadership, oversight, and
guidance in the management and
operations of EPO’s programs; (2) plans,
coordinates, and provides
administrative management support,
advice, and guidance to EPO, involving
the areas of fiscal management,
personnel, travel, and other
administrative services; (3) coordinates
the development of the EPO annual
budget submission; (4) directs and
coordinates the activities of the office;
(5) conducts management analyses of
EPO programs and staff to ensure
optimal utilization of resources and
accomplishment of program objectives;
(6) plans, allocates, and monitors EPO
resources; (7) maintains liaison and
collaborates with other CDC
components and external organizations
in support of EPO management and
operations; (8) plans, coordinates, and
provides information resource
management support, advice, and
guidance to EPO; (9) sets policies and
procedures; (10) provides leadership
and oversight of EPO’s program
management and operations; (11) plans,
allocates, and monitors EPO-wide
resources; (12) works closely with other
federal agencies involved with EPO
interagency agreements; (13)
coordinates EPO requirements relating
to procurement, materiel management,
and intragency agreements; (14)
provides fiscal management and
stewardship of grants, contracts, and
cooperative agreements; (15) develops
and implements administrative policies,
procedures, and operations, as
appropriate for EPO, and prepares
special reports and studies, as required,
in the administrative management areas;
and (16) conducts management analyses
of EPO programs and resources to
ensure optimal utilization of resources
and accomplishment of program
objectives.

Office of Strategic Alliance for
Prevention (CB14). (1) Provides
leadership to CDC and other
organizations to promote and support
effective partnerships for prevention; (2)
provides leadership and supports CDC’s
activities related to managed care
organizations, public and private
purchasers of health care, public health
agencies, accrediting organizations, the
health care delivery system, consumers,

and others; (3) provides leadership to
CDC and other organizations to promote
and support effective partnerships for
prevention among the key players in the
nation’s health care delivery system,
including managed care organizations,
public and private purchasers of health
care, State and local health departments,
public health agencies, accrediting
organizations, care providers,
consumers, and others; (4) advises CIOs
on program and research needs as they
relate to managed care and partnerships
for prevention; (5) represents CDC in
work with other governmental agencies
and the private sector to improve health
care quality and patient safety through
initiatives such as the cross-
governmental QulIC (Quality Interagency
Coordinating) Task Force, the National
Quality Report, the National Quality
Forum, and the National Committee for
Quality; (6) administers and manages
contract research related to systems of
care delivery; (7) provides coordinative
support for CDC’s Clinical Performance
Measurement Working Group and
Managed Care Working Group; and (8)
facilitates communication and
collaboration between CDC scientists
and managed care researchers.

Delete the mission statement for the
Division of Prevention Research and
Analytic Methods (CB7) and insert the
following:

(1) Provides leadership to CDC and
other organizations about best practices
based on research and scientific
evidence by conducting scientific
research, developing analytic methods
in prevention effectiveness, and
producing evidence-based products; (2)
develops evidence-based
recommendations for the use or non-use
of population-based health
interventions; (3) promotes CDC’s
capacity to conduct collaborative health
services research with other CDC CIOs,
other federal agencies, and state and
local health departments; (4) provides
leadership in the acquisition,
application, and evaluation of
economic, and decision science
methods for use in public health; (5)
develops capacity in the public health
community to conduct and use
prevention effectiveness studies; (6)
develops new methods for evaluating
delivery of preventive services; (7)
provides consultation, technical
assistance and training on analytic
methods in prevention effectiveness,
including prevention effectiveness,
epidemiologic, evaluation, and
behavioral studies issues to CDC and to
other agencies and domestic and
international organizations; and (8)
develops projects in defined urban

populations in which to evaluate the
effectiveness of prevention activities.

Delete the functional statement for the
Office of the Director (CB71) and insert
the following:

(1) Manages, directs, and coordinates
the research agenda and activities of the
division; (2) provides leadership and
guidance and strategic planning, policy,
program and project priority planning
and setting, program management, and
operations; (3) establishes division
goals, objectives, and priorities; (4)
monitors progress in implementation of
projects and achievement of objectives;
(5) plans, allocates, and monitors
resources; (6) provides management
administrative and support services,
and coordinates with appropriate EPO
offices on program and administrative
matters; (7) provides liaison with other
CDC organizations, other governmental
agencies, international organizations,
and other outside groups; (8) provides
support for internal scientific advisory
groups; (9) provides scientific
leadership and guidance to the division
to assure highest scientific quality and
professional standards; (10) provides
coordinative support for CDC’s
Behavioral and Social Sciences Work
Group; and (11) develops within CDC
outcome evaluation capacity and
systematic methods for evaluating
health outcomes.

Delete the title and functional
statement for the Prevention
Effectiveness Branch (CB72) and insert
the following:

Prevention Effectiveness and Health
Economics Branch (CB72). (1)
Establishes capacity in the public health
community to conduct and use
economic and decision analysis; (2)
provides and maintains leadership in
the development, acquisition,
application, and evaluation of
economic, decision science methods for
use in public health; (3) conducts
research about methods for public
health economics and decision making;
(4) provides economic technical
assistance and training, consultation,
direction, review and information
resources to other organizational units
within EPO and throughout CDC; (5)
integrates prevention research with
policy needs; (6) assists in making
recommendations for policy decisions
on public health policy based on
prevention effectiveness of each
prevention strategy; (7) conducts
systematic literature reviews on the
effectiveness, cost effectiveness, and
other effects of population-based health
promotion and disease prevention
strategies and identifies gaps in
evidence which can inform additional
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research; (8) and supports CDC’s Health
Economics Research Group (HERG).

Delete in their entirety the titles and
functional statements for the
Community Preventive Services Guide
Section (CB732) and the Evaluation and
Behavioral Science Methods Section
(CB733), within the Statistics and
Epidemiology Branch (CB73), Division
of Prevention Research and Analytic
Methods (CB7).

After the Statistics and Epidemiology
Branch (CB73), insert the following:

Community Guide and Evidence
Branch (CB74). (1) Convenes and
supports the independent Task Force on
Community Preventive Services which
develops evidence-based
recommendations for the use or non-use
of population-based health
interventions; (2) produces and
promotes use of the Guide to
Community Preventive Services
(Community Guide), a compilation of
the systematic reviews, evidence-based
recommendations, and research needs;
(3) performs evidence reviews of the
efficacy and effectiveness of prevention
activities not associated with the
Community Guide; (4) assists CDC and
other Federal and non-Federal partners
to understand, use, refine, and
communicate methods for conducting
systematic reviews; (5) assists CDC and
other federal and non-Federal partners
to link reviews of evidence to guidelines
development and/or program
implementation; (6) coordinates and
manages large and diverse teams of
internal and external partners in the
systematic preview process; (7)
coordinates and manages a working
group of CDC, DHHS, and non-
governmental partners to develop and/
or refine methods for conducting
systematic reviews; (8) provides
consultations for implementing
Community Guide recommended
strategies; (9) coordinates and manages
a working group of CDC, DHHS and
non-governmental partners to diffuse
Community Guide reviews,
recommendations, and research needs
to appropriate audiences throughout the
U.S. health care and public health
systems; (10) participates in the
development of national and regional
public/private partnerships to enhance
prevention research and the translation
of evidence into policy and action; (11)
conducts scientific evaluation of the
Division-related prevention activities;
(12) identifies opportunities for and
conducts passive and active
dissemination of the Community Guide
reviews and recommendations and
integration of these products into
decision-making process; (13) identifies
and conducts passive and active

dissemination of research needs
identified in the Community Guide to
key partners who have the capacity to
fund and/or conduct additional research
that would close gaps identified in the
systematic reviews process; (14)
communicates the Community Guide’s
reviews, recommendations, and
research needs beyond the Morbidity
and Mortality Weekly Report (MMWR)
and the American Journal of Preventive
Medicine (AJPM) publications via other
journals, books, the world wide web,
and other media; (15) designs and
conducts programmatic, process and
outcome evaluation strategies for all
stages of development and diffusion of
the Guide to Community Preventive
Services; (16) creates materials and
manages dissemination of the
Community Guide and other Division
tools that promote effective decision
making and use of effective prevention
tools; (17) assists in making
recommendations for prevention and
policy decisions; (18) provides technical
assistance; (19) provides coordination
support for CDC’s Behavioral and Social
Sciences Work Group; and (20) develops
within CDC outcome evaluation
capacity and systematic methods for
evaluating health outcomes.

Dated: December 16, 2003.
William H. Gimson,

Chief Operating Officer, Centers for Disease
Control and Prevention (CDC).

[FR Doc. 03-31907 Filed 12—-31-03; 8:45 am]
BILLING CODE 4160-18-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Statement of Organization, Functions,
and Delegation of Authority

Part C (Centers for Disease Control
and Prevention) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (45 FR 67772-76, dated
October 14, 1980, and corrected at 45 FR
69296, October 20, 1980, as amended
most recently at 68 FR 6593537, dated
November 24, 2003) is amended to
reflect the reorganization of the National
Center for Environmental Health
(NCEH).

Section C-B, Organization and
Functions, is hereby amended as
follows:

Delete the functional statement for the
Office of the Director (CNI) and insert
the following:

(1) Manages, directs, coordinates, and
evaluates all health-related programs of
NCEH and ATSDR,; (2) provides overall
leadership in health-related activities
for hazardous substances, hazardous
waste sites and chemical releases; (3)
provides overall coordination for the
research programs and science policies
of the agencies; (4) develops goals and
objectives and provides leadership,
policy formulation, scientific oversight,
and guidance in program planning and
development; (5) provides overall
budgetary and human resource
management and administrative
support; (6) provides information,
publication and distribution services to
NCEH/ATSDR; (7) maintains liaison
with other Federal, State, and local
agencies, institutions, and
organizations; (8) coordinates NCEH/
ATSDR program activities with other
CDC components, other Federal, State
and local Government agencies, the
private sector, and other nations; and (9)
directs and coordinates activities in
support of the Department’s Equal
Employment Opportunity program and
employee development.

Delete in its entirety the title and
function statement for the Special
Programs Group (CN11).

Following the functional statement for
the Office of the Director (CN1), insert
the following:

Office of Communications (CN12). (1)
Provides technical assistance to
Divisions on management issues, public
affairs, and health communications
strategies; (2) collaborates with external
organizations and the news, public
service, and entertainment and other
media to ensure that effective findings
and their implications for public health
reach the public; (3) collaborates closely
with Divisions to produce materials
designed for use by the news media,
including press releases, letters to the
editor, public service announcements,
television programming, video news
releases, and other electronic and
printed materials; (4) secures
appropriate clearance of these materials
within NCEH/ATSDR and CDC; (5)
coordinates the development and
maintenance of Center/Agency-wide
information systems through an Internet
Home Page; (6) develops strategies and
operational systems for the proactive
dissemination of effective findings and
their implications for prevention
partners and the public; (7) apart from
the clearinghouses, hotlines, or other
contractual mechanisms, responds to
public inquiries and distributes
information materials; (8) provides
editorial, graphics, and publishing
services for NCEH/ATSDR staff; (9)
operates a NCEH/ATSDR Information
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Center; (10) maintains liaison with CDC
public affairs and communications staff
offices; (11) provides publications-
related activities including editing,
preparing articles and drafting news
releases, distributing publications, and
bibliographic services; and (12) provides
public relations and publication-related
activities.

Delete the title and functional
statement for the Office of Planning,
Evaluation, and Legislation (CN13) and
insert the following:

Office of Policy, Planning, and
Evaluation (CN13). (1) Coordinates,
develops, recommends and implements
strategic planning and tracking for
NCEH/ATSDR; (2) develops and
manages an evaluation program to
ensure adequacy and responsiveness of
NCEH/ATSDR activities; (3) participates
in reviewing, coordinating, and
preparing legislation, briefing
documents, Congressional testimony,
and other legislative matters; (4)
maintains liaison and coordinates with
other Federal agencies for program
planning and evaluation; (5) assists in
the development of NCEH/ATSDR
budget and program initiatives; (6)
provides liaison with staff offices and
other officials of CDC; (7) monitors and
prepares reports on health-related
activities to comply with provisions of
relevant legislation; (8) coordinates the
development, review, and approval of
Federal regulations, Federal Register
announcements, request for OMB
clearance, and related activities; (9)
develops and strengthens strategic
partnerships with key constituent
groups; and (10) facilitates
communication between NCEH/ATSDR
and its partners.

Delete the title and functional
statement for the Office of Program
Operations and Management (CN14)
and insert the following:

Office of financial and Administrative
Services (CN14). (1) Plans, manages,
directs, and conducts the administrative
and financial management operations of
NCEH/ATSDR; (2) reviews the
effectiveness and efficiency of
administration and operation of all
NCEH/ATSDR programs; (3) develops
and directs systems for (4) provides and
coordinates services for the extramural
award activities of (5) formulates and
executes the budget; and (6) develops
and directs a system for cost recovery.

Delete in their entirety the title and
functional statement for the Emergency
Response Coordination Group (CN15).

Delete in their entirety the title and
function statement for the Information
Resources Management Group (CN17).

Delete in their entirety the title and
functional statement for the

Surveillance and Programs Branch
(CN73), Division of Environmental
Hazards and Health Effects (CN7).

Delete in their entirety the title and
functional statement for the Risk
Assessment and Communication
Section (CN745), Radiation Studies
Branch (CN74), Division of
Environmental Hazards and Health
Effects (CN7).

Delete in their entirety the title and
functional statement of the Lead
Poisoning Prevention Branch (CN75),
Division of Environment Hazards and
Health Effects (CN7).

After the functional statement for the
Air Pollution and Respiratory Health
Branch (CN76), insert the following:

Environmental Health Tracking
Branch (CN78). (1) Coordinates
development of training, capacity, and
infrastructure to support and sustain the
national environment public health
tracking network; (2) develops and
maintains quality partnerships with key
stakeholders; (3) facilitates
communication and coordination of
environmental public health tracking
activities across and within health and
environmental agencies; (4) facilitates
and conducts scientific activities for
environmental public health tracking;
(5) disseminates, communicates, and
promotes use of environmental public
health tracking information to diverse
audiences; and (6) conducts continuous
quality improvement for environmental
public health tracking activities.

Delete in their entirety the title and
functional statement for the Biometry
Branch (CN77), Division of
Environmental Hazards and Health
Effects (CN7).

After the functional statement for the
Division of Laboratory Sciences (CN8),
insert the following:

Division of Emergency and
Environmental Health Services (CN9).
(1) Provides national and international
leadership for the coordination,
delivery, and evaluation of emergency
and environmental health services, with
emphasis on uniquely exposed or
susceptible populations; (2) ensures the
participation and involvement of the
public and other stakeholders in the
Division’s programs, as appropriate; (3)
maintains liaison with, and serves as a
primary Federal resource for, emergency
and environmental health service
delivery to Federa