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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02—026-6]

Importation of Fruits and Vegetables;
Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; correction.

SUMMARY: In a final rule published in
the Federal Register on June 25, 2003,
we amended the fruits and vegetables
regulations. The final rule contained
errors in the rule portion of the
document. This document corrects
those errors.

EFFECTIVE DATE: June 25, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne Burnett, Senior Import
Specialist, PPQ, APHIS, 4700 River
Road Unit 140, Riverdale, MD 20737—
1236; (301) 734—6799.

SUPPLEMENTARY INFORMATION: We
published a final rule in the Federal
Register on June 25, 2003 (68 FR 37904—
37923, Docket No. 02—026—4) to amend
the fruits and vegetables regulations (7
CFR 319.56 through 319.56-8, referred
to below as the regulations). In the rule
portion of that final rule, we
inadvertently reversed the order of the
words “latitude” and “longitude” in an
amendment to § 319.56-2d,
“Administrative instructions for cold
treatments of certain imported fruits.”
Rather than referring to ““39° longitude
and east of 104° latitude,” we should
have referred to 39° latitude and east of
104° longitude.” This document corrects
that error.

We are also correcting an error in the
table in § 319.56—2t under the entry for
basil from Honduras. The additional
declaration referred to in that entry

should state that the “commodity is free
from Planococcus minor” rather than
the “fruit is free from Planococcus
minor.”

In FR Doc. 03—15908, published on
June 25, 2003 (68 FR 3790437923,
Docket No. 02—026—4), make the
following corrections:

§319.56-2d [Corrected]

= 1. On page 37917, in the first column,
in § 319.56-2d, in paragraph (b)(1),
correct “39° longitude and east of 104°
latitude” to read ‘‘39° latitude and east
of 104° longitude”.

§319.56-2t [Corrected]

= 2. On page 37919, in § 319.56—2t, in the
table, under the entry for basil from
Honduras, correct ‘“fruit is free from
Planococcus minor” to read “‘commodity
is free from Planococcus minor”.

Done in Washington, DG, this 5th day of
November 2003.
Peter Fernandez,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 03-28293 Filed 11-10-03; 8:45 am)|]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 381
[Docket No. 02—015N]
RIN 0583-AC97

Addition of Australia and New Zealand
to the List of Foreign Countries
Eligible To Import Poultry Products
(Ratite Only) Into the United States

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Affirmation of direct final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
that it is confirming the addition of
Australia and New Zealand to the list of
countries eligible to import poultry
products (ratite only) into the United
States (U.S.).

Under this direct final rule, the meat
of ratites slaughtered and processed in
certified establishments in Australia and
in New Zealand will be eligible for
importation into the U.S. All ratite meat
imported into the U.S. from Australia
and New Zealand will be subject to

reinspection at U.S. ports-of-entry by
FSIS inspectors.

ADDRESSES: Reference materials cited in
the direct final rule and all comments
received are available for public
inspection in the FSIS Docket Room
from 8:30 a.m. to 4:30 p.m., Monday
through Friday in Room 102, Cotton
Annex, 300 12th Street, SW.,
Washington, DC 20250-3700 and on the
FSIS Web site at http://
www.fsis.usda.gov/OPPDE/rdad/
FinalRules03.htm.

FOR FURTHER INFORMATION CONTACT: Mr.
Clark Danford, Acting Director, Import-
Export Programs Staff, Office of
International Affairs; (202) 720-6400.
SUPPLEMENTARY INFORMATION:

Background

On October 28, 2000, the President
signed the FY 2001 Agriculture, Rural
Development, Food and Drug
Administration and Related Agencies
Appropriations Act (the Appropriations
Act), which provided that 180 days after
the date of its enactment, U.S.
establishments that slaughter or process
ratites (such as ostriches, emus, and
rheas) or squabs for distribution into
commerce as human food would be
subject to the requirements of the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451,et seq.), rather than the
voluntary poultry inspection program
under section 203 of the Agriculture
Marketing Act (AMA) (7 U.S.C. 1622).
This provision of the Appropriations
Act was effective on April 26, 2001.
Prior to that time, imported ratite meat
was regulated by the Food and Drug
Administration (FDA).

On May 7, 2001, FSIS published an
interim final rule (66 FR 22899) that
amended the poultry products
regulations to include ratites and squabs
within the list of species that are
“poultry” (9 CFR 381.1(b)) and thus
subject to the mandatory inspection
requirements of the PPIA.

This interim final rule also
announced that within 18 months of
April 26, 2001, imported ratite or squab
products would have to originate in
countries that were eligible to import
poultry into the U.S. and would have to
be processed in establishments certified
by the government of the foreign
country as eligible to export to the U.S.

During the 18 months, countries that
were eligible to import meat into the
U.S. were permitted to import ratites
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into the U.S., provided that the animals
were slaughtered in an establishment
certified to export to the U.S. and
provided the countries submit a request
for establishing equivalency. The
Federal Register document pointed out
that Australia and New Zealand were
both certified to import meat into the
U.S. and had indicated that they
planned to seek equivalency status to
import ratites into the U.S. under the
Federal poultry product inspection
regulations.

In response to Australia’s and New
Zealand’s request to establish
equivalency to import ratite and ratite
products into the U.S., FSIS conducted
a review of the Australian and New
Zealand ratite inspection systems to
determine whether they are equivalent
to the U.S. ratite inspection laws and
regulations. The review concluded that
both countries’ requirements are
equivalent to those mandated by the
PPIA and its implementing regulations.

FSIS then conducted an on-site
review of the Australian and New
Zealand ratite inspection systems in
operation. Both countries inspect ratites
under the programs that FSIS has found
equivalent to that of the U.S. for other
species. The on-site review found that
both countries were in fact
implementing the slaughter and
inspection procedures that FSIS found
to be equivalent in its document
analysis. The FSIS review team
concluded that the implementation of
ratite processing standards and
procedures by both countries is
equivalent to that by the U.S.

On June 23, 2003, FSIS issued a direct
final rule (68 FR 37069) announcing that
it planned to amend the Federal poultry
products inspection regulations to add
Australia and New Zealand to the list of
countries eligible to import ratite meat
products into the U.S. The rule made
clear that these countries have
consistently maintained their eligibility
to certify meat slaughter and processing
operations, and that they meet the
equivalency standards.

The June 23, 2003, direct final rule
provided a 30-day comment period,
ending July 23, 2003. The direct final
rule stated that the rule would be made
effective “unless written adverse
comments within the scope of this
rulemaking or written notice of intent to
submit adverse comments within the
scope of this rulemaking are received on
or before July 23, 2003.”

FSIS received comments in response
to the direct final rule, all from
representatives of the U.S. ratite
industry. After careful review and full
consideration of these comments, FSIS
has concluded that none of them raised

or discussed issues that were “within
the scope of this rulemaking.” None of
the comments addressed whether the
ratite inspection system in Australia and
New Zealand is equivalent.

Most commenters believed that this
direct final rule would “lift the import
restrictions” on ratite products and
voiced opposition to opening the
American market to such products.
These views reflected a
misunderstanding of the rule’s purpose
and effect.

This change to the regulations does
not “lift import restrictions” on ratite
products from Australia and New
Zealand or “‘open the market” to such
products, since Australia and New
Zealand have been able to import ratite
products into the U.S. under the
jurisdiction of FDA for years.

Under USDA regulations, foreign
countries that import ratite meat into
the U.S. are required to meet import
requirements that substantially exceed
those that were applied by FDA rules.
For example, under USDA regulations
ratite meat may be imported into the
U.S. only from establishments in
countries that have demonstrated to
FSIS that they have a system of poultry
inspection that is equivalent to the U.S.
domestic program. In other words,
foreign ratite meat must be as safe and
wholesome as domestic ratite meat.

FSIS conducts annual audits of
exporting countries’ systems to verify
the equivalence of their inspection
program. Furthermore, under USDA
jurisdiction, every lot of imported ratite
meat must be presented to FSIS for
reinspection at a U.S. port-of-entry.
Products that are reinspected and found
not to meet U.S. ratite meat standards
would be rejected and refused entry into
the U.S.

Other commenters focused on the
importation of emu oil. The change to
the regulation pertains only to ratite
meat. Emu oil would be subject to FSIS
jurisdiction only if it were imported for
use as human food. FSIS is not aware of
any direct food use for emu oils. Based
on FSIS’s understanding from the
comments, emu oil is used in the U.S.
for a variety of pharmaceutical
purposes, but not for food. The
pharmaceutical use of an animal-
derived product will continue to be
regulated by the FDA, not USDA.

Commenters also stated that
American ratite farmers cannot compete
with ratite products from Australia and
New Zealand, because those countries
sell their products at a lower cost than
that of U.S. producers. However, as
stated above and in the June 2003 direct
final rule, Australia and New Zealand
already import ratite meat into the U.S.

and have been doing so for some time.
These foreign establishments import
approximately 160,000 pounds of fresh
or frozen whole, cut-up, or deboned
ratite meat per year into the U.S. There
is no reason to believe, nor have the
commenters provided any reason to
believe, that there will be a significant
change in volume of trade as a result of
this rule. Nor is this rule likely to have
much of an effect on supply and prices.
Therefore, this rule is not expected to
have an impact on small domestic
entities that produce these types of
products. Even if the product quantities
and varieties imported increase, there is
no basis to make any conclusion other
than that the volume increase will be
minimal, and no significant impact will
be realized.

After review and consideration of the
comments received, FSIS has concluded
that the comments received are not
adverse comments within the scope of
the rule. Thus, the Agency is affirming
the direct final rule adding Australia
and New Zealand to the list of countries
eligible to import poultry products
(ratite only) into the U.S.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this notice, FSIS will announce it and
make copies of this Federal Register
publication available through the FSIS
Constituent Update. FSIS provides a
weekly Constituent Update, which is
communicated via Listserv, a free e-mail
subscription service. In addition, the
update is available on-line through the
FSIS Web page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent Listserv
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
the Listserv and web page, FSIS is able
to provide information to a much
broader, more diverse audience.

For more information contact the
Congressional and Public Affairs Office,
at (202) 720-9113. To be added to the
free e-mail subscription service
(Listserv) go to the Constituent Update”
page on the FSIS Web site at http://
www.fsis.usda.gov/oa/update/
update.htm. Click on the “Subscribe to
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the Constituent Update Listserv” link,
then fill out and submit the form.

Done in Washington, DC, on November 5,
2003.
Dr. Garry L. McKee,
Administrator.
[FR Doc. 03—28273 Filed 11-10-03; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-16407; Airspace
Docket No. 03—ACE-75]

Modification of Class D Airspace; and
Modification of Class E Airspace;
Topeka, Philip Billard Municipal
Airport, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: Area Navigation (RNAV)
Global Positioning System (GPS)
Standard Instrument Approach
Procedures (SIAPs) have been
developed to serve Philip Billard
Municipal Airport, Topeka, KS. Also,
the existing VHF Omni-directional
Range (VOR)/Distance Measuring
Equipment (DME) Runway (RWY) 22
SIAP serving Philip Billard Municipal
Airport has been amended. An
examination of controlled airspace for
Topeka, Philip Billard Municipal
Airport, KS revealed discrepancies in
the legal descriptions for the Class D
and Class E airspace areas.

The intended effect of this rule is to
provide controlled airspace of
appropriate dimensions to protect
aircraft executing SIAPs to Philip
Billard Municipal Airport. It also
corrects discrepancies in the legal
descriptions to Topeka, Philip Billard
Municipal Airport, KS Class D and Class
E airspace areas and brings the airspace
areas and legal descriptions into
compliance with FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, February 19, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
December 12, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-16407/
Airspace Docket No. 03—ACE-75, at the

beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, AC-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class D airspace area and the Class E
airspace area extending upward from
700 feet above the surface at Topeka,
Philip Billard Municipal Airport, KS.
RNAV (GPS) ORIGINAL SIAPs for
RWYs 4, 13, 18, 22, 31 and 36 VOR/
DME RWY 22, AMENDMENT 21, SIAP
have been developed to serve Philip
Billard Municipal Airport. Existing
controlled airspace at Topeka, Philip
Billard Municipal Airport, KS is
adequate to contain aircraft executing
the new RNAV (GPS) approach
procedures. However, the Class E
airspace areas extending upward from
700 feet above the Surface must be
tailored to protect aircraft executing the
amended VOR/DME RWY 22 SIAP. An
examination of controlled airspace for
Topeka, KS revealed discrepancies in
the legal descriptions for to Topeka, KS
Class D and Class E airspace areas. This
action corrects the discrepancies and
brings the airspace areas and their legal
descriptions into compliance with FAA
Order 7400.2E, Procedures for Handling
Airspace Matters. The areas will be
depicted on appropriate aeronautical
charts. Class D airspace are published in
paragraph 5000 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1 Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of the same FAA Order.
The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous

actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2003-16407/Airspace
Docket No. 03—ACE-75.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant
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regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 60103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
Septebmer 16, 2003, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ACE KSD Topeka, Philip Billard
Municipal Airport, KS
Topeka, Philip Billard Municipal Airport, KS

(Lat. 39°04'07" N., long. 95°37'21" W.)
Topeka, Forbes Field, KS

(Lat. 38°57'03" N., long. 95°39'49" W.)

That airspace extending upward from the
surface to and including 3,400 feet MSL
within a 4-mile radius of Philip Billard
Municipal Airport, excluding that airspace
within the Topeka, Forbes Field, KS, Class D
airspace area. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
airport/Facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEKS ES Topeka, Philip Billard
Municipal Airport, KS

Topeka, Philip Billard Municipal Airport, KS
(Lat. 39°04'07" N., long. 95°37'21" W.)

Topeka VORTAC

(Lat. 39°08'14" N., long. 95°32'57" W.)
BILOY LOM

(Lat. 39°07'13" N., long. 95°41'14" W.)
Philip Billard Municipal Airport ILS

Localizer

(Lat. 39°03'47" N., long. 95°36'42" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Topeka, Philip Billard Municipal
Airport and within 3.4 miles each side of the
030° radial of the Topeka VORTAC extending
from the 6.5-mile radius of the airport to 5.6
miles northeast of the VORTAC and within
4 miles southwest and 7 miles northeast of
the Philip Billard Municipal Airport ILS
localizer course extending from 15 miles
southeast of the airport to 12 miles northwest
of BILOY LOM.

* * * * *

Issued in Kansas City, MO on October 28,
2003.

Paul J. Sheridan

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 03—-28258 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9088]
RIN-1545-BA57

Compensatory Stock Options Under
Section 482

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Tuesday, August 26, 2003 (68 FR
51171), that provide guidance regarding
the application of the rules of section
482 governing qualified cost sharing
arrangements.

EFFECTIVE DATE: This correction is
effective August 26, 2003.

FOR FURTHER INFORMATION CONTACT.:
Douglas Giblen (202) 435-5265 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections are under
section 482.

Need for Correction

As published, the final regulations
(TD 9088) contains an error that may
prove to be misleading and is in need
of clarification.

Correction of Publication

= Accordingly, the publication of final
regulations (TD 9088), which are the
subject of FR. Doc. 03—-21355, is
corrected as follows:

= On page 51173, column 3, in the
preamble, under the paragraph heading
“Other Comments”, paragraph 2, line 5,
the language “account for in the context
of QCSAs is” is corrected to read
“account in the context of QCSAs is”’.

La Nita Van Dyke,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 03—28348 Filed 11-10-03; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-03-042]
RIN 1625-AA09

Drawbridge Operation Regulation;
Mississippi River, lowa and lllinois

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Commander, Eighth
Coast Guard District, is temporarily
changing the regulation governing the
Rock Island Railroad and Highway
Drawbridge, across the Upper
Mississippi River at Mile 482.9, at Rock
Island, Illinois. The drawbridge need
not open for river traffic and may
remain in the closed-to-navigation
position from 7:30 a.m., December 15,
2003, until 7:30 a.m., March 15, 2004.
This temporary rule is issued to
facilitate annual maintenance and repair
on the bridge.

DATES: This temporary rule is effective
from 7:30 a.m., December 15, 2003, until
7:30 a.m., March 15, 2004.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at room 2.107f in the Robert A.
Young Federal Building at Eighth Coast
Guard District, Bridge Branch, 1222
Spruce Street, St. Louis, MO 63103
2832, between 8 a.m. and 4 p.m.
Monday through Friday, except Federal
holidays. The telephone number is (314)
539-3900, extension 2378. The Bridge
Branch maintains the public docket for
this rulemaking.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
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Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. This rule
is being promulgated without an NPRM
because the limited affect on vessel
traffic makes notice and comment
unnecessary. Maintenance on the bridge
will not begin until after the closure of
Lock 22 on the Mississippi River. After
that time, only commercial vessels left
in the pool above Lock 22 will be able
to transit through the bridge. Both the
bridge and lock closure recur at the
same time each year, and local vessel
operators plan for the closures in
advance. Prompt publication of this rule
is also necessary to protect the public
from safety hazards associated with
conducting maintenance on the bridge.

Background and Purpose

On September 17, 2003, the
Department of the Army, Rock Island
Arsenal, requested a temporary change
to the operation of the Rock Island
Railroad and Highway Drawbridge
across the Upper Mississippi River, Mile
482.9 at Rock Island, Illinois to allow
the drawbridge to remain in the closed
to navigation from 7:30 a.m., December
15, 2003, until 7:30 a.m., March 15,
2004. Department of the Army, Rock
Island Arsenal, requested that the
drawbridge remain closed to navigation
to allow the bridge owner time for
preventive maintenance that is essential
to the continued safe operation of the
drawbridge.

The Rock Island Railroad and
Highway Drawbridge has a vertical
clearance of 23.8 feet above normal pool
in the closed-to-navigation position.
Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft. Presently, the
draw opens on signal for passage of
river traffic. Winter freezing of the
Upper Mississippi River coupled with
the closure of Army Corps of Engineer’s
Lock No. 22 (Mile 301.2 UMR) until
7:30 a.m. March 15, 2004 will reduce
any significant navigation demands for
the drawspan opening. The Rock Island
Railroad & Highway Drawbridge, Mile
482.9, Upper Mississippi River, is
located upstream from Lock 22.
Performing maintenance on the bridge
during the winter when the number of
vessels likely to be impacted is minimal
is preferred to restricting vessel traffic

during the commercial navigation
season.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Because vessel traffic in the area of
Rock Island, Illinois will be greatly
reduced by winter icing of the Upper
Mississippi River and the closure of
Lock 22, it is expected that this rule will
have minimal economic or budgetary
effects on the local community.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
temporary rule will have a negligible
impact on vessel traffic. The primary
users of the Upper Mississippi River in
Rock Island, Illinois are commercial
towboat operators. With the onset of
winter conditions on the Upper
Mississippi River coupled with the
closure of Army Corps of Engineers’
Lock No. 22 (Mile 301.2 UMR) until
March 15, 2004, there will be few, if
any, significant navigation demands for
the drawspan opening.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Any individual that qualifies or,
believes he or she qualifies as a small
entity and requires assistance with the
provisions of this rule, may contact Mr.
Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard

District, Bridge Branch, at (314) 539—
3900, extension 2378.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule contains no new collection-
of-information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulation actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector or
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
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Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.
Paragraph 32(e) excludes the
promulgation of operating regulations or
procedures for drawbridges from the
environmental documentation
requirements of the National
Environmental Policy Act (NEPA).
Since this regulation would alter the
normal operating conditions of the
drawbridge, it falls within this
exclusion. A “Categorical Exclusion
Determination” is in the docket for
inspection or copying where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

= 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170; 33 CFR 1.05-1(g); section 117.255
also issued under the authority of Pub. L.
102-587, 106 Stat. 5039.
= 2. From 7:30 a.m., December 15, 2003,
through 7:30 a.m., March 15, 2004,
§117.T395 is added to read as follows:

§117.T395 Upper Mississippi River; Rock
Island Railroad and Highway Drawbridge,
Mile 482.9, Upper Mississippi River.

From 7:30 a.m., December 15, 2003
through 7:30 a.m., March 15, 2004, the
drawspan need not open for river traffic
and may be maintained in the closed-to-
navigation position.

Dated: October 30, 2003.

J.W. Stark,

Captain, U.S. Coast Guard, Acting
Commander, Eighth Coast Guard District.

[FR Doc. 03-28319 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD08-03-029]

RIN 1625-AA11

Regulated Navigation Area; Reporting
Requirements for Barges Loaded With
Certain Dangerous Cargoes, Inland

Rivers, Eighth Coast Guard District;
Correction

AGENCY: Coast Guard, DHS.
ACTION: Interim final rule; correction.

SUMMARY: On October 3, 2003, the Coast
Guard published an interim final rule
with a request for comments in the
Federal Register that established a
regulated navigation area (RNA) within
all inland rivers of the Eighth Coast
Guard District. This document contains
corrections to that rule.

DATES: Effective November 1, 2003.

FOR FURTHER INFORMATION CONTACT: For
information regarding this document, or
if you have questions on viewing or
submitting material to the docket, write
or call Commander (CDR) Jerry Torok or
Lieutenant (LT) Kevin Lynn, Project
Managers for the Eighth Coast Guard
District Commander, Hale Boggs Federal
Bldg., 501 Magazine Street, New
Orleans, LA 70130, telephone (504)
589-6271.

SUPPLEMENTARY INFORMATION: On
October 3, 2003, the Coast Guard
published an interim final rule entitled
“Regulated Navigation Area; Reporting
Requirements for Barges Loaded With
Certain Dangerous Cargoes, Inland
Rivers, Eighth Coast Guard District” in
the Federal Register (68 FR 57358). As
originally drafted, the information in
paragraph (e) of § 165.830 was set out as
a table. On publication in the Federal
Register, the table was converted to a
textual format. References elsewhere in
the published document to that table
must now be corrected to reference
paragraph (e), rather than the table.

In the temporary interim rule FR Doc.
03-25165 published on October 3, 2003
(68 FR 57358), make the following
corrections:

= On page 57361, in the second column,
on line 4, correct “table” to read “§”.

§165.830 [Corrected]
= On page 57364, in the second column,
in paragraph (d)(1)(v), remove “in table
165.830(e)”.

Dated: October 31, 2003.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 03—28328 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD07-03-069]

RIN 1625-AA11

Regulated Navigation Area; Port

Everglades Harbor, Fort Lauderdale,
FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has
established a regulated navigation area
in Port Everglades Harbor, Fort
Lauderdale, Florida to promote national
security and the safety and security of
the harbor by enhancing law
enforcement officer’s opportunity to
better protect high-risk vessels and
facilities in Port Everglades Harbor. This
rule establishes a slow speed zone in the
harbor for vessels less than 150 meters
in length.

DATES: This rule is effective November
12, 2003.

ADDRESSES: Comments and material
received from the public, as well as
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documents indicated in this preamble as
being available in the docket, are part of
docket [CGD07-03—-069] and are
available for inspection or copying at
U.S. Coast Guard, Marine Safety Office,
100 MacArthur Causeway, Miami,
Florida 33139 between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Douglas Tindall, Coast Guard Marine
Safety Office Miami, Waterways
Management at (305) 535—-8701.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 25, 2003, the Coast Guard
issued a temporary final rule entitled
“Regulated Navigation Area; Port
Everglades Harbor, Fort Lauderdale, FL”
(68 FR 25498, May 13, 2003) creating a
temporary regulated navigation area
within Port Everglades Harbor. On June
6, 2003, we published a notice of
proposed rulemaking (NPRM) entitled
“Regulated Navigation Area; Port
Everglades Harbor, Fort Lauderdale, FL.”
in the Federal Register (68 FR 33896).

We received four letters commenting
on the proposed rule. No public hearing
was requested, and none was held.
Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This rule is an important
enforcement tool that assists law
enforcement officials in responding to
port security threats, protecting public
safety, and ensuring the security of the
Port and waterways. Therefore, delay of
the effective date of this rule is contrary
to public interest.

Background and Purpose

The terrorist attacks of September
2001 killed thousands of people and
heightened the need for development of
various security measures throughout
the seaports of the United States. The
President declared national emergencies
following the September 11, 2001
terrorist attacks and has continued
them, specifically: The Continuation of
the National Emergency with Respect to
Certain Terrorist Attacks (67 FR 58317,
Sep. 13, 2002); and the Continuation of
the National Emergency With Respect to
Persons Who Commit, Threaten to
Commit, or Support Terrorism (67 FR
59447, Sep. 20, 2002). In Executive
Order 13273, the President published a
finding that, pursuant to law, including
the Magnuson Act (50 U.S.C. 191 et
seq.), the security of the United States
is endangered because of the September
11, 2001 terrorist attacks on the United
States (67 FR 56215, Aug. 21, 2002).

Following the September 2001 attacks,
national security and intelligence
officials warned that future terrorist
attacks are likely.

The Captain of the Port (COTP) Miami
has determined that there is an
increased risk that subversive activity
could be launched by vessels or persons
in close proximity to Port Everglades
because of the numerous high-capacity
passenger vessels, vessels carrying
hazardous cargo, critical infrastructure
facilities including propane and
petroleum processing facilities, and U.S.
military vessels that use the port. This
regulated navigation area will aid law
enforcement officials in monitoring
vessel traffic, because vessels not
complying with the slow speed zone
will quickly draw attention, giving law
enforcement officials more time to
assess the situation and take appropriate
action to protect vessels within the port
and port facilities.

The temporary final rule the Coast
Guard issued April 25, 2003, entitled
“Regulated Navigation Area; Port
Everglades Harbor, Fort Lauderdale,
Florida” (68 FR 25498) created a
temporary regulated navigation area that
encompassed a larger area of the port
than this final rule encompasses. That
temporary final rule expired at 12:01
a.m. on September 1, 2003. Prior to the
creation of that temporary final rule,
vessels were able to enter the harbor
from sea at a high rate of speed and
maintain that high rate of speed in the
harbor until coming in close proximity
of high capacity passenger vessels,
vessels carrying hazardous cargo,
critical infrastructure facilities and U.S.
military vessels that are often moored
within an existing security zone or
naval vessel protection zone. Law
enforcement officials did not have
sufficient time to react to vessels that
failed to slow their speed prior to
reaching the limits of the existing
security zone or naval vessel protection
zone. This regulated navigation area is
necessary to protect the public, port,
law enforcement officials, and
waterways of the United States from
potential subversive acts.

Nothing in this final rule relieves
vessels or operators from complying
with all state and local laws in the
regulated area, including manatee slow
speed zones.

Discussion of Comments and Changes

We received four letters offering
comments on the proposed rule.
Generally, the comments were in
opposition to the proposed rule.

Comments addressed the following
areas:

» Overall effectiveness of the speed
restrictions;

* Smaller vessels impeding larger
vessels within the channel;

» Economic effects; and

* Rules of the road conflicts.

As a result of these comments, we
made the following changes: In
paragraph (a) the original eastern RNA
boundaries in Bar Cut were moved west
approximately 1300 feet removing the
narrowest portion of Bar Cut from the
zone, and the RNA westerly boundaries
were moved east to coincide with
existing state and local slow speed
zones; and in paragraph (b) a reference
to construing this rule as consistent
with the Inland Navigation Rules’ safe
speed requirement was added. Each
comment is discussed in more detail in
the following four paragraphs.

Overall effectiveness. Two comments
questioned the overall effectiveness of
the speed restrictions. They opined that
any terrorist focused on causing
destruction to the port will maneuver
his vessel at the posted speed so as not
to call attention to himself, approach his
target and complete his goal. While this
rule is not a panacea for port security,
we disagree that it is ineffective. This
rule will assist law enforcement officials
in protecting the Port by enabling law
enforcement officials to discriminate
suspect vessels from legitimate marine
traffic and will provide law enforcement
officials with more time to investigate
suspect vessels. The slow speed
restriction makes vessels traveling at
high speeds, vessels that rapidly
increase speed, and vessels that are on
headings toward critical infrastructure,
high capacity passenger vessels, vessels
carrying hazardous cargo, etc. more
easily identifiable to law enforcement
officials.

Smaller vessels impeding larger
vessels. Two comments expressed
concern about recreational boaters
impeding commercial vessels due to
their inability to move swiftly in the
channel. The comments stated that
since the implementation of the
temporary rule, there has been a
dramatic increase in the number of close
quarter’s situations. The comment
suggested that if this rule is
implemented, in the interest of safe
navigation, the Inner Bar Cut should be
closed to all recreational vessels when
commercial traffic is transiting the
channel. The Coast Guard agrees with
the potential for smaller vessels to
impede larger commercial vessels.
However, the Coast Guard disagrees that
closing the channel to recreational
vessels when commercial traffic is
transiting is an appropriate way to
prevent close quarters situations. The
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Coast Guard believes that by moving the
boundaries of the RNA, which reduces
the area within the channel covered by
the RNA, the potential for smaller
vessels to impede larger commercial
vessels is minimized.

Economic effects. One comment
expressed a fear that this rule would be
overly burdensome or nonsensical and
it will cause recreational boaters to seek
other hobbies. The comment expressed
a fear that with less boaters operating,
service providers, restaurants, fuel
docks, marinas, repair facilities and
assistance companies who depend on
boating traffic will suffer negative
economic impacts. The Coast Guard
disagrees. Local and federal law
enforcement officials on scene observed
no decrease in vessel traffic from the
period prior to the temporary rule going
into effect and during the time the
temporary rule was in effect.

Conflicts with the Rules of the Road.
One comment expressed a concern that
the rule will directly conflict with the
Inland Rules of the Road. Rule 6 of the
Inland Navigation Rules contained in
the Inland Navigational Rules Act of
1980 (33 U.S.C. 2001 et. seq.) requires
every vessel to proceed at a safe speed
at all times so as to avoid collision and
to stop within an appropriate distance
given prevailing circumstances and
conditions. (33 U.S.C. 2006, and see 33
CFR 89.23). The comment states that the
area of the channel to which the
proposed slow speed zone applies is the
very area in which large commercial
traffic is either accelerating to overcome
the effects of cross wind and current or
reducing speed prior to entering the
confines of the port. The Coast Guard
agrees that larger vessels may have to
adjust their acceleration to overcome the
effects of cross wind and current. As a
result, the Coast Guard has moved the
boundaries of the RNA, effectively
reducing the area within the channel
covered by the RNA, giving large vessels
more area to slow down and speed up,
to overcome the wind and current
affects. Additionally, the Coast Guard is
not subjecting vessels 150 meters or
greater to the RNA’s slow speed
requirement. Finally, reducing the size
of the RNA within the channel has
removed the narrowest portion of the
Inner Bar Cut from the RNA thus further
minimizing the potential for smaller
vessels to impede larger vessels
operating within the channel.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full regulatory evaluation
under the regulatory policies and
procedures of DHS is unnecessary. The
regulated navigation area is narrowly
tailored to protect the public, ports and
waterways of the United States. Vessels
may transit through the regulated
navigation area but must proceed at a
slow speed.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” includes
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
The regulated navigation area is
narrowly tailored to protect the public,
port and waterways of the United States
in Port Everglades, Florida. Vessels may
transit through the regulated navigation
area but must proceed at a slow speed.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order, because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List”” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 106.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

= 2. Add §165.765 to read as follows:

§165.765 Regulated Navigation Area; Port
Everglades Harbor, Fort Lauderdale,
Florida.

(a) Location. The following area in
Port Everglades harbor is a regulated
navigation area: all waters of Port
Everglades harbor, from shore to shore,
encompassed by a line commencing at
the south mid-point tip of Harbor

Heights approximately 26°05.687' N,
080°06.684' W; thence south across Bar
Cut to a point north of the Nova
University Marina approximately
26°05.552' N, 080°06.682' W, thence
southwesterly to a point near the center
of Lake Mabel approximately 26°05.482'
N, 080°06.793" W, thence northwesterly
to a point near the Quick Flashing Red
#12 approximately 26°05.666' N,
080°06.947' W, thence east to south
mid-point tip of Harbor Heights (starting
point) approximately 26°05.687' N,
080°06.684' W.

(b) Regulations. Vessels less than 150
meters entering and transiting through
the regulated navigation area shall
proceed at a slow speed. Nothing in this
section alleviates vessels or operators
from complying with all state and local
laws in the area including manatee slow
speed zones. Nor should anything in
this section be construed as conflicting
with the requirement to operate at safe
speed under the Inland Navigation
Rules, 33 U.S.C. 2001 et seq.

(c) Definition. As used in this section,
slow speed means the speed at which a
vessel proceeds when it is fully off
plane, completely settled in the water
and not creating excessive wake. Due to
the different speeds at which vessels of
different sizes and configurations may
travel while in compliance with this
definition, no specific speed is assigned
to slow speed. A vessel is not
proceeding at slow speed if it is:

(1) On a plane;

(2) In the process of coming up on or
coming off of plane; or

(3) Creating an excessive wake.

Dated: October 31, 2003.
H.E. Johnson, Jr.,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 03-28330 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. NJ56-250c, FRL—
7582-8]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for Specific
Sources in the State of New Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving
revisions to the New Jersey State

Implementation Plan (SIP) for ozone.
These revisions consist of source-
specific reasonably available control
technology (RACT) determinations for
controlling oxides of nitrogen (NOx)
emissions from seven facilities in New
Jersey.

The EPA is also announcing that, for
an eighth facility, New Jersey has
revised a NOx RACT permit emission
limit that EPA previously approved and
EPA is incorporating the revised stricter
limit into the State’s SIP.

This final rule approves the source-
specific RACT determinations that were
made by New Jersey in accordance with
provisions of its regulation. The
intended effect of this rulemaking is to
approve source-specific emission
limitations required by the Clean Air
Act.

EFFECTIVE DATE: This rule will be
effective December 12, 2003.

ADDRESSES: A copy of the New Jersey
submittals are available at the following
addresses for inspection during normal
business hours:

Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 100071866

New Jersey Department of
Environmental Protection, Office of Air
Quality Management, Bureau of Air
Pollution Control, 401 East State Street,
CNO027, Trenton, New Jersey 08625

Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102T), 1301
Constitution Avenue, NW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT:
Anthony (Ted) Gardella, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, New York 10007-1866, (212) 637—
3892 or at Gardella. Anthony@epa.gov.

SUPPLEMENTARY INFORMATION: The
following table of contents describes the
format for the Supplementary
Information section:

I. What Action Is EPA Taking Today?
II. What Comments Did EPA Receive in
Response to Its Proposal?
A. Background information
B. Comments received and EPA’s response
III. What Is EPA’s Conclusion?
IV. Statutory and Executive Order Reviews

I. What Action Is EPA Taking Today?

EPA is approving revisions to New
Jersey’s ozone SIP submitted on January
21, 1998, June 12, 1998 and April 26,
1999. Seven specific sources are
addressed in these SIP revisions. New
Jersey revised and submitted these
revisions in response to a Clean Air Act
(CAA) requirement that states require
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Reasonably Available Control
Technology (RACT) at all major
stationary sources of NOx. The seven
sources addressed are: American Ref-
Fuel Company/Essex County Resource
Recovery Facility; Co-Steel Corporation
of Sayreville (formerly New Jersey Steel
Corporation); Co-Steel Raritan
Corporation; Homasote Company;
Milford Power Limited Partnership;
University of Medicine and Dentistry of
Newark, and Roche Vitamins, Inc.

Additionally, on February 21, 2001, in
a letter to EPA, New Jersey indicated
that with regard to the Township of
Wayne, in accordance with a previously
submitted and approved SIP revision
the State had changed the permitted
NOx limit to a more stringent limit. The
previously approved SIP revision for
this source indicated that the emission
limits may be revised to reflect results
from required stack testing. The permit
required tests had been completed and
New Jersey established a new, more
stringent emission limit based upon the
results of these tests and the new limit
is also being incorporated into the SIP.

The specific NOx emission limitations
that EPA is approving in today’s
rulemaking and the full evaluation can
be found in actions (68 FR 47532 and
68 FR 47477) published in the Federal
Register on August 11, 2003.

II. What Comments Did EPA Receive in
Response to Its Proposal?

A. Background Information

On August 11, 2003, EPA announced,
in proposed and direct final rules
published in the Federal Register (68
FR 47532 and 68 FR 47477,
respectively), approval of New Jersey’s
NOx RACT determinations for the same
eight sources which are subject to
today’s final rulemaking. On August 11,
2003, EPA received an adverse comment
on the direct final rule. EPA had
indicated in its August 11, 2003 direct
final rule that if EPA received adverse
comments, it would withdraw the direct
final rule. Consequently, EPA informed
the public, in a withdrawal notice
published in the Federal Register (68
FR 54163) on September 16, 2003, that
EPA received an adverse comment and
that the direct final rule did not take
effect. EPA did not receive any other
comments. EPA is addressing the
adverse comment in today’s final rule
based upon the proposed action
published on August 11, 2003.

B. Comments Received and EPA’s
Response

EPA received one adverse comment
on its August 11, 2003 direct final rule
to approve New Jersey’s NOx RACT

determinations for eight facilities
located throughout the State from a
concerned citizen. That comment and
EPA’s response follows.

Comments: A concerned citizen
commented that “the standards for New
Jersey should be set higher and require
fewer tons per year emissions” and the
citizen ““did not feel these standards are
high enough.” The comments did not
address any specific source or any
specific NOx emission limitation. In
addition, no supporting information or
justification was provided.

Response: The 1990 CAA requires
states, in which areas are designated as
nonattainment for the one-hour ozone
standard and are classified as moderate
or higher, to submit SIP provisions, for
EPA approval, which establish RACT
for major stationary sources of NOx.
EPA has defined RACT as the lowest
emission limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility
(44 FR 53762, September 17, 1979).

In this regard, New Jersey determined
that each of the eight sources were
major stationary sources of NOx and
therefore subject to the CAA
requirement to implement RACT. As
discussed in the August 11, 2003 direct
final rule, New Jersey submitted SIP
revisions, for EPA approval, that
established RACT, including NOx
emission limitations for each of the
eight sources subject to the citizen’s
comment. It should be noted that EPA
requires some new sources to be subject
to more stringent requirements than the
RACT requirements for existing sources,
such as Best Available Control
Technology (BACT) or Lowest
Achievable Emission Rate (LAER). One
of the eight sources addressed in the SIP
submission is subject to BACT
requirements, but the remaining seven
sources are not subject to these more
stringent requirements. New Jersey
submitted its RACT determinations, for
EPA approval, for the eight sources, to
fulfill the CAA requirements for RACT
and not to meet any other more
stringent requirement.

EPA evaluated each RACT
determination and documented its
findings in “Technical Support
Document—NOx RACT Source Specific
SIP Revisions—State of New Jersey”
dated May 23, 2003. The August 11,
2003 direct final rule announced the
availability of this technical support
document to the public. However, EPA
did not receive any requests for a copy.
In the Technical Support Document for
this rule, EPA indicates that New
Jersey’s submittals are consistent with

relevant EPA guidance and the
requirements of the State’s RACT
regulation (Subchapter 19) and provide
sufficient justification to support the
established NOx requirements. For the
reasons provided in this section and in
the Technical Support Document, EPA
is approving the NOx emission
limitations for the eight sources subject
to today’s rulemaking as consistent with
the RACT requirements of the CAA.

II1. What Is EPA’s Conclusion?

The EPA is approving the source-
specific SIP revisions described above
as RACT for the control of NOx
emissions from the seven sources
identified in the three source-specific
SIP revisions and for an eighth source,
is approving the stricter limit revised by
the State in accordance with a SIP
revision which EPA previously
approved. EPA is approving the State’s
RACT determinations because New
Jersey established and imposed these
RACT requirements in accordance with
the criteria set forth in the SIP-approved
RACT regulation applicable to these
sources and because they conform with
CAA requirements and EPA guidance.
New Jersey has also established
recordkeeping and testing requirements
for these sources sufficient to determine
compliance with the applicable RACT
determinations.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
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substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or

practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding this action under section 801
because this is a rule of particular
applicability.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 12, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: October 22, 2003.

Jane M. Kenny,

Regional Administrator, Region 2.

» Part 52, chapter], title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart FF—New Jersey

= 2. Section 52.1570 is amended by
adding new paragraph (c)(73) to read as
follows:

§52.1570 Identification of plan.
* * * * *
(C] * * %

(73) Revisions to the State
Implementation Plan submitted by the
New Jersey Department of
Environmental Protection on January
21,1998, June 12, 1998 and April 26,
1999; and a letter which notified EPA of
a revised permit limit submitted by the
New Jersey Department of
Environmental Protection on February
21, 2001.

(i) Incorporation by reference:

(A) Conditions of Approval
Documents (COAD) or modified
prevention of significant deterioration
(PSD) permit: The following facilities
have been issued COADs or modified
PSD permit by New Jersey:

(1) American Ref-Fuel Company/
Essex County Resource Recovery
Facility, Newark, Essex County, NJ PSD
permit modification dated July 29, 1997.
Incorporation by reference includes
only the NOx emission limits in section
A.6 of the July 29, 1997 PSD permit.

(2) Co-Steel Corporation’s (formerly
New Jersey Steel Corporation) electric
arc furnace/melt shop and billet reheat
furnace, Sayreville, Middlesex County,
NJ COAD approval dated September 3,
1997.

(3) Co-Steel Raritan Corporation’s
electric arc furnace/ladle metallurgy
system and billet reheat furnace, Perth
Amboy, Middlesex County, N COAD
approval dated June 22, 1998.

(4) Homasote Company’s natural gas
dryer (wet fibreboard mat dryer), West
Trenton, Mercer County, N] COAD
approval dated October 19, 1998.

(5) Milford Power Limited
Partnership’s combined cycle
cogeneration facility, Milford,
Hunterdon County, NJ COAD approval
dated August 21, 1997.

(6) University of Medicine and
Dentistry of New Jersey’s cogeneration
units and Cleaver Brooks non-utility
boilers, Newark, Essex County, NJ
COAD dated June 26, 1997.

(7) Roche Vitamins Inc’s cogeneration
facility and Boiler No. 1, Belvidere,
Warren County, NJ COAD dated June
10, 1998. The cogeneration facility
consists of one reciprocal engine (21.5
MW) and one heat recovery steam
generator (HRSG) equipped with a duct
burner (Boiler No. 6).

(8) Township of Wayne, Mountain
View Water Pollution Control Facility’s
sewage sludge incinerators, Passaic
County, NJ permit revision dated
December 21, 2000.

(ii) Additional information—
Documentation and information to
support NOx RACT facility-specific
emission limits, alternative emission
limits, or repowering plan in three SIP
revisions addressed to Regional
Administrator Jeanne M. Fox from New
Jersey Commissioner Robert C. Shinn,
Jr. and one letter addressed to Acting
Regional Administrator William J.
Muszynski from Dr. Iclal Atay, Chief
Bureau of Air Quality Engineering
dated:

(A) January 21, 1998 SIP revision for
two sources,

(B) June 12, 1998 SIP revision for one
source,

(C) April 26, 1999 SIP revision for four
sources,

(D) February 21, 2001 for a revised
permit limit for one source.

[FR Doc. 03—28212 Filed 11-10-03; 8:45 am]
BILLING CODE 6560-50-U



63994 Federal Register/Vol. 68, No. 218/ Wednesday, November 12, 2003 /Rules and Regulations

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[IB Docket Nos. 02—-34 and 00-248, FCC
03-154]

Satellite Licensing Procedures

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission adopts revisions to a new
filing form for satellite license
applications, entitled “Schedule S,” and
a streamlined filing form for routine
earth station license applications,
entitled “Form 312 EZ.” The
Commission also clarifies several rules
related to the Commission’s information
requirements for satellite and earth
station licenses. These actions are
necessary to facilitate compliance with
the information requirements applicable
to satellite and earth station license
applicants.

DATES: The rule revisions contain
information requirements that have not
been approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date
of these rules.

FOR FURTHER INFORMATION CONTACT:
Steven Spaeth, Attorney Advisor,
Satellite Division, International Bureau,
telephone (202) 418-1539 or via the
Internet at steven.spaeth@fcc.gov.
SUPPLMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order, IB Docket Nos. 02—-34
and 00-248, FCC 03-154, adopted June
26, 2003, and released July 8, 2003. The
complete text of this Third Report and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room),
445 12th Street, SW., Washington, DC
205545, and also may be purchased
from the Commission’s copy contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—2898 or
via email qualexint@lol.com. It is also
available on the Commission’s Web site
at http://www.fcc.gov

Paperwork Reduction Act Analysis

The actions taken in the Third Report
and Order have been analyzed with
respect to the Paperwork Reduction Act
0f 1995 (PRA), Public Law 104-13, and
found to impose new or modified
reporting requirements or burdens on
the public. Implementation of these new

or modified reporting and
recordkeeping requirements will be
subject to approval by the Office of
Management and Budget (OMB) as
prescribed by the PRA, and will go into
effect upon announcement in the
Federal Register of OMB approval.

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act (RFA),! Initial Regulatory
Flexibility Analyses (IRFAs) were
incorporated in the Space Station
Reform NPRM in IB Docket No. 02—-34,2
and the Part 25 Earth Station
Streamlining NPRM in IB Docket No.
00-248.2 The Commission sought
written public comment on the
proposals in the NPRM, including
comment on the IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.4

Need for, and Objectives of, the
Report and Order: The objective of the
rules proposed in the Space Station
Reform NPRM and First R&O is to
enable the Commission to process
applications for satellite licenses more
quickly than it can under its current
rules. These rule revisions are needed
because delays in the current satellite
licensing process may impose economic
costs on society, and because recent
changes in the International
Telecommunication Union procedures
require us to issue satellite licenses
more quickly in order to meet U.S.
international treaty obligations. In
addition, the current satellite licensing
process is not well suited to some
satellite systems employing current
technology. Finally, revision of the
satellite licensing process will facilitate
the Commission’s efforts to meet its
spectrum management responsibilities.
By establishing a standardized form for
space station applications, the
Commission will be able to review and
act on those applications more quickly
than is now possible.

The objective of the Part 25 Earth
Station Streamlining NPRM is to repeal
or modify any rules in Part 25 that are
no longer necessary in the public

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et.
seq., has been amended by the Contract With
America Advancement Act of 1996, Pub. L. 104—
121, 110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

2 Amendment of the Commission’s Space Station
Licensing Rules and Policies, Notice of Proposed
Rulemaking, IB Docket No. 02—34, 67 FR 12485
(Mar. 19, 2002).

32000 Biennial Regulatory Review—Streamlining
and Other Revisions of Part 25 of the Commission’s
Rules Governing the Licensing of, and Spectrum
Usage by, Satellite Network Earth Stations and
Space Stations, Notice of Proposed Rulemaking, 1B
Docket No. 00-248, 66 FR 1283 (Jan. 8, 2000).

4See 5 U.S.C. 604.

interest, as required by section 11 of the
Communications Act of 1934, as
amended. Section 11 was added to the
Communications Act by the
Telecommunications Act of 1996, which
requires the Commission in every even-
numbered year beginning in 1998 to
review all regulations that apply to the
operations or activities of any provider
of telecommunications service and to
determine whether any such regulation
is no longer necessary in the public
interest due to meaningful economic
competition. By adopting a streamlined
form for routine earth station license
applications, we modify some earth
station information requirements that
are no longer necessary in the public
interest.

Summary of Significant Issues Raised
by Public Comments In Response to the
IRFAs: No comments were submitted
directly in response to the IRFAs.

Description and Estimate of the
Number of Small Entities To Which
Rules Will Apply: The RFA directs
agencies to provide a description of,
and, where feasible, an estimate of, the
number of small entities that may be
affected by the proposed rules, if
adopted.> The RFA generally defines the
term “‘small entity “‘as having the same
meaning as the terms “small business,”
“small organization,” and ““small
governmental jurisdiction.” ¢ In
addition, the term ‘““small business” has
the same meaning as the term ‘“‘small
business concern” under the Small
Business Act.” A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the Small Business
Administration (SBA).8 A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” ® Nationwide, as
of 1992, there were approximately
275,801 small organizations.1° “Small
governmental jurisdiction” generally

55 U.S.C. 603(b)(3).

61d. 601(6).

75 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern” in 15 U.S.C.
632). Pursuant to the RFA, the statutory definition
of a small business applies “unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal
Register.” 5 U.S.C. 601(3).

8 Small Business Act, 15 U.S.C. 632 (1996).

95 U.S.C. 601(4).

101992 Economic Census, U.S. Bureau of the
Census, Table 6 (special tabulation of data under
contract to Office of Advocacy of the U.S. Small
Business Administration).
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means ‘“‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.”” 11 As of
1992, there were approximately 85,006
such jurisdictions in the United
States.’2 This number includes 38,978
counties, cities, and towns; of these,
37,566, or 96 percent, have populations
of fewer than 50,000.13 The Census
Bureau estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (91 percent) are
small entities. Below, we further
describe and estimate the number of
small entity licensees that may be
affected by the proposed rules, if
adopted.

The rules proposed in the Space
Station Reform NPRM and First RO
would affect satellite operators, if
adopted. The Commission has not
developed a definition of small entities
applicable to satellite operators.
Therefore, the applicable definition of
small entity is generally the definition
under the SBA rules applicable to
Satellite Telecommunications.4 This
definition provides that a small entity is
expressed as one with $11.0 million or
less in annual receipts.?® 1997 Census
Bureau data indicate that, for 1997, 273
satellite communication firms had
annual receipts of under $10 million. In
addition, 24 firms had receipts for that
year of $10 million to $24,999,990.16

In addition, Commission records
reveal that there are approximately 240
space station operators licensed by this
Commission. We do not request or
collect annual revenue information, and
thus are unable to estimate the number
of licensees that would constitute a
small business under the SBA
definition. Small businesses may not
have the financial ability to become
space station licensees because of the
high implementation costs associated
with satellite systems and services.

Below, we further describe and
estimate the number of small entity

115 U.S.C. 601(5).

127J.8S. Dept. of Commerce, Bureau of the Census,
“1992 Census of Governments.”

131d.

14 “This industry comprises establishments
primarily engaged in providing point-to-point
telecommunications services to other
establishments in the telecommunications and
broadcasting industries by forwarding and receiving
communications signals via a system of satellites or
reselling satellite telecommunications.” Small
Business Administration, 1997 NAICS Definitions,
NAICS 513340.

1513 CFR 120.121, NAICS code 513340.

161J.S. Census Bureau, 1997 Economic Census,
Subject Service: Information, “Establishment and
Firm Size,” Table 4, NAICS 513340 (Issued Oct.
2000).

licensees that may be affected by the
rules proposed in the Part 25 Earth
Station Streamlining NPRM:

1. Cable Services. The Commission
has developed its own small business
size standard for a small cable operator
for the purposes of rate regulation.
Under the Commission’s rules, a “‘small
cable company” is one serving fewer
than 400,000 subscribers nationwide.1”
Based on our most recent information,
we estimate that there were 1,439 cable
operators that qualified as small cable
companies at the end of 1995.18 Since
then, some of those companies may
have grown to serve over 400,000
subscribers, and others may have been
involved in transactions that caused
them to be combined with other cable
operators. Consequently, we estimate
that there are fewer than 1,439 small
cable companies that may be affected by
the proposed rules.

The Communications Act of 1934, as
amended, also contains a size standard
for a ““small cable operator,” which is “a
cable operator that, directly or through
an affiliate, serves in the aggregate fewer
than one percent of all subscribers in
the United States and is not affiliated
with any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.” 1° The Commission has
determined that there are 67,700,000
subscribers in the United States.20
Therefore, an operator serving fewer
than 677,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all of its affiliates, do
not exceed $250 million in the
aggregate.2! Based on available data, we
estimate that the number of cable
operators serving 677,000 subscribers or
less totals approximately 1,450.22 We do
not request or collect information on
whether cable operators are affiliated
with entities whose gross annual
revenues exceed $250,000,000,23 and

1747 CFR 76.901(e). The Commission developed

this definition based on its determinations that a
small cable company is one with annual revenues
of $100 million or less. See Implementation of
Sections of the Cable Television Consumer
Protection and Competition Act of 1992: Rate
Regulation, MM Doc. Nos. 92-266 and 93-215,
Sixth Report and Order and Eleventh Order on
Reconsideration, 10 FCC Recd 7393, 7408-7409
1 28-30 (1995).

18 Paul Kagan Assocs., Inc., Cable TV Investor,
Feb. 29, 1996 (based on figures for Dec. 30, 1995).

1947 U.S.C. 543(m)(2).

20 See FCC Announces New Subscriber Count for
the Definition of Small Cable Operator, Public
Notice, 16 FCC Red 2225 (2001).

2147 CFR 76.1403(b).

22 See FCC Announces New Subscriber Count for
the Definition of Small Cable Operator, Public
Notice, 16 FCC Rcd 2225 (2001).

23 We do receive such information on a case-by-
case basis only if a cable operator appeals a local

therefore are unable to estimate
accurately the number of cable system
operators that would qualify as small
cable operators under the definition in
the Communications Act.

2. Satellite Telecommunications
Services. The rules adopted in this
Third Report and Order affect providers
of satellite telecommunications services.
Satellite telecommunications service
providers include satellite operators and
earth station operators. The Commission
has not developed a definition of small
entities applicable to satellite operators.
Therefore, the applicable definition of
small entity is generally the definition
under the SBA rules applicable to
Satellite Telecommunications.2# This
definition provides that a small entity is
expressed as one with $12.5 million or
less in annual receipts.25 1997 Census
Bureau data indicate that, for 1997, 273
satellite communication firms had
annual receipts of under $10 million. In
addition, 24 firms had receipts for that
year of $10 million to $24,999,990.26

3. Auxiliary, Special Broadcast and
other program distribution services.
This service involves a variety of
transmitters, generally used to relay
broadcast programming to the public
(through translator and booster stations)
or within the program distribution chain
(from a remote news gathering unit back
to the station). The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary
licensees. Therefore, the applicable
definition of small entity is the
definition under the Small Business
Administration (SBA) rules applicable
to radio broadcasting stations (NAICS
513112) and television broadcasting
stations (NAICS 513120). These
definitions provide that a small entity is
one with either $6.0 million or less in
annual receipts for a radio broadcasting
station or $12.0 million in annual
receipts for a TV station. See 13 CFR
121.201. As of September 1999, there
were 3,237 FM translators and boosters,

franchise authority’s finding that the operator does
not qualify as a small cable operator pursuant to
section 76.901(f) of the Commission’s rules. See 47
CFR 76.990(b).

24 “This industry comprises establishments
primarily engaged in providing point-to-point
telecommunications services to other
establishments in the telecommunications and
broadcasting industries by forwarding and receiving
communications signals via a system of satellites or
reselling satellite telecommunications.” Small
Business Administration, 1997 NAICS Definitions,
NAICS 513340.

2513 CFR 120.121, NAICS code 513340.

26 U.S. Census Bureau, 1997 Economic Census,
Subject Service: Information, “Establishment and
Firm Size,” Table 4, NAICS 513340 (Issued Oct.
2000).
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4913 TV translators.2” The FCC does not
collect financial information on any
broadcast facility and the Department of
Commerce does not collect financial
information on these auxiliary broadcast
facilities. We believe, however, that
most, if not all, of these auxiliary
facilities could be classified as small
businesses by themselves. We also
recognize that most translators and
boosters are owned by a parent station
which, in some cases, would be covered
by the revenue definition of small
business entity as discussed previously.
These stations would likely have annual
revenues that exceed the SBA maximum
to be designated as a small business (as
noted, either $6.0 million for a radio
station or $12.0 million for a TV
station). Furthermore, they do not meet
the Small Business Act’s definition of a
“small business concern’” because they
are not independently owned and
operated.

4. Microwave Services. Microwave
services include common carrier,28
private-operational fixed,29 and
broadcast auxiliary radio services.3? The
proposed rules could affect all common
carrier and private operational fixed
microwave licensees who are authorized
under Part 101 of the Commission’s
Rules. There is currently no definition
of small entities applicable to these
specific licensees. Therefore, the
applicable small business size standard
is the SBA size standard for “Cellular
and Other Wireless
Telecommunications,” which provides
that a small entity in this category is one
employing no more than 1,500
persons.3! For 1997, there were 2,872
firms in this category, total, which
operated for the entire year. Of this

27 FCC News Release, Broadcast Station Totals as
of September 30, 1999, No. 71831 (Jan. 21, 1999).

28 See 47 CFR part 101 (formerly, part 21 of the
Commission’s Rules).

29 Persons eligible under parts 80 and 90 of the
Commission’s rules can use Private Operational-
Fixed Microwave services. See 47 CFR parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

30 Auxiliary Microwave Service is governed by
part 74 of Title 47 of the Commission’s Rules. See
47 CFR part 74 et seq. Available to licensees of
broadcast stations and to broadcast and cable
network entities, broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
TV pickups, which relay signals from a remote
location back to the studio.

3113 CFR 121.201, Standard Industrial
Classification (SIC) Code 4812.

total, only 25 had 1,000 or more
employees.32

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements: The rules adopted in this
Order are not expected to result in any
overall increase in the reporting,
recordkeeping and other compliance
requirements of any licensee. The new
reporting requirements we adopt in this
Order are generally minor, such as
providing slightly more detail in the
power flux density (PFD) information
space station license applicants are
already required to provide. These
increases should be offset at least in part
by the fact that standardizing some
information requirements should make
it easier to provide that information.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered: In
this Order, we adopt a streamlined earth
station application form designed to
reduce the economic impact on all earth
station applicants, including small
entities.

We considered and rejected a
proposal to eliminate our space station
application information requirements
and rely instead on information
submitted to the ITU because we have
no direct control over those information
requirements and there is no guarantee
that information submitted to the ITU
rules will be adequate for U.S.
operations.

Report to Congress: The Commission
will send a copy of this Order, including
this FRFA, in a report to be sent to
Congress pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of this Order, including FRFA, to
the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of this Order and FRFA (or summaries
thereof) will also be published in the
Federal Register. See 5 U.S.C. 604(b).

Summary of Report and Order

In this Third Report and Order, the
Commission adopts two new filing
forms. One form is Schedule S, which
standardizes and consolidates much of
the information required in satellite
applications. The Commission adopts
Schedule S as it was proposed in the
Notice of Proposed Rulemaking, 67 FR
12498, Mar. 19, 2002, with the following
exceptions: (1) On Tables S11, S12, and
S13, the Commission eliminated some
duplicative information requests, and
rearranged the remaining information

32U.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Employment Size of
Establishments of Firms Subject to Federal Income
Tax: 1997,” Table 5, NAICS code 51332 (issued
October 2000).

requests on those tables so that they
flow better; (2) specified a format for
antenna gain contour diagrams for
geostationary orbit (GSO) satellite
applications only, not for non-
geostationary orbit (GSO) satellite
applications; and (3) provides a column
for power flux density (PFD) reference
bandwidth. Direct Broadcast Satellite
(DBS) and non-U.S.-licensed satellite
operators seeking access to the U.S.
market are required to use Schedule S.
The other form adopted in the Third
Report and Order in this proceeding is
“Form 312EZ,” a streamlined version of
Form 312 for routine conventional C-
band and Ku-band earth station
applications. In addition, the
Commission eliminates Form 701, and
renames Form 405 as Form 312—R. The
Commission delegates to the
International Bureau authority to make
revisions to its electronic filing system
needed to implement these new forms.
The Commission also adopts
mandatory electronic filing for routine
earth station license applications, and
comments and petitions to deny in
response to all earth station license
applications. The Commission clarifies
its rules for earth station license
modifications. Furthermore, the
Commission revises its rules to allow
earth station applicants to specify more
than one frequency band, and to specify
both common carrier and non-common
carrier service. Finally, the Commission
eliminates some outmoded rules.

Ordering Clauses

Accordingly, pursuant to sections 4(i),
7(a), 11, 303(c), 303(f), 303(g), and 303(r)
of the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a), 161,
303(c), 303(f), 303(g), 303(r), that this
Third Report and Order in IB Docket
No. 02—34 and Third Report and Order
in IB Docket No. 00—248 is hereby
ADOPTED.

Part 25 of the Commission’s rules is
amended as set forth below.

The rule revisions contain
information requirements that have not
been approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.

Authority is delegated to the Chief,
International Bureau, as set forth in this
Order.

The Consumer Information Bureau,
Reference Information Center, Shall
send a copy of this Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 25
Satellites.
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Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

» For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 25 as
follows:

PART 25—SATELLITE
COMMUNICATIONS

» 1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309,
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309, and 332, unless otherwise
noted.

= 2. Amend § 25.103 by revising
paragraphs (b) and (c)(2) to read as
follows:

§25.103 Definitions.

* * * * *

(b) Authorized carrier. The term
“authorized carrier’” means a
communications common carrier which
is authorized by the Federal
Communications Commission under the
Communications Act of 1934, as
amended, to provide services by means
of communications satellites.

(C) * *x %

(2) The corporation shall be deemed
to be a common carrier within the
meaning of section 3(10) of the
Communications Act of 1934, as

amended.
* * * * *

= 3. Amend § 25.111 by revising
paragraph (b) to read as follows:

§25.111 Additional information.

* * * * *

(b) Applicants, permittees and
licensees of radio stations governed by
this part shall provide the Commission
with all information it requires for the
Advance Publication, Coordination and
Notification of frequency assignments
pursuant to the international Radio
Regulations. No protection from
interference caused by radio stations
authorized by other Administrations is
guaranteed unless coordination
procedures are timely completed or,
with respect to individual
administrations, by successfully
completing coordination agreements.
Any radio station authorization for
which coordination has not been
completed may be subject to additional
terms and conditions as required to
effect coordination of the frequency

assignments with other
Administrations.
* * * * *

m 4. Revise § 25.114 to read as follows:

§25.114 Applications for space station
authorizations.

(a) A comprehensive proposal shall be
submitted for each proposed space
station on FCC Form 312, Main Form
and Schedule S, together with attached
exhibits as described in paragraph (d) of
this section.

(b) Each application for a new or
modified space station authorization
must constitute a concrete proposal for
Commission evaluation. Each
application must also contain the formal
waiver required by Section 304 of the
Communications Act, 47 U.S.C. 304.
The technical information for a
proposed satellite system specified in
paragraph (c) of this section must be
filed on FCC Form 312, Main Form and
Schedule S. The technical information
for a proposed satellite system specified
in paragraph (d) of this section need not
be filed on any prescribed form but
should be complete in all pertinent
details. Applications for new space
station authorizations other than
authorizations for the Direct Broadcast
Service (DBS) and Digital Audio Radio
Satellite (DARS) service must be filed
electronically through the International
Bureau Filing System (IBFS).

(c) The following information shall be
filed on FCC Form 312, Main Form and
Schedule S:

(1) Name, address, and telephone
number of the applicant;

(2) Name, address, and telephone
number of the person(s), including
counsel, to whom inquiries or
correspondence should be directed;

(3) Type of authorization requested
(e.g., launch authority, station license,
modification of authorization);

(4)(i) Radio frequencies and
polarization plan (including beacon,
telemetry, and telecommand functions),
center frequency and polarization of
transponders (both receiving and
transmitting frequencies),

(ii) Emission designators and
allocated bandwidth of emission, final
amplifier output power (identify any net
losses between output of final amplifier
and input of antenna and specify the
maximum EIRP for each antenna beam),

(iii) Identification of which antenna
beams are connected or switchable to
each transponder and TT&C function,

(iv) Receiving system noise
temperature,

(v) The relationship between satellite
receive antenna gain pattern and gain-
to-temperature ratio and saturation flux

density for each antenna beam (may be
indicated on antenna gain plot),

(vi) The gain of each transponder
channel (between output of receiving
antenna and input of transmitting
antenna) including any adjustable gain
step capabilities, and

(vii) Predicted receiver and
transmitter channel filter response
characteristics.

(5) For satellites in geostationary-
satellite orbit,

(i) Orbital location, or locations if
alternatives are proposed, requested for
the satellite,

(ii) The factors that support the orbital
assignment or assignments proposed in
paragraph (c)(5)(i) of this section,

(iii) Longitudinal tolerance or east-
west station-keeping capability;

(iv) Inclination incursion or north-
south station-keeping capability.

(6) For satellites in non-geostationary-
satellite orbits,

(i) The number of space stations and
applicable information relating to the
number of orbital planes,

(ii) The inclination of the orbital
plane(s),

(iii) The orbital period,

(iv) The apogee,

(v) The perigee,

(vi) The argument(s) of perigee,

(vii) Active service arc(s), and

(viii) Right ascension of the ascending
node(s).

(7) For satellites in geostationary-
satellite orbit, accuracy with which the
orbital inclination, the antenna axis
attitude, and longitudinal drift will be
maintained;

(8) Calculation of power flux density
levels within each coverage area and of
the energy dispersal, if any, needed for
compliance with § 25.208, for angles of
arrival of 5°, 10°, 15°, 20°, and 25° above
the horizontal;

(9) Arrangement for tracking,
telemetry, and control;

(10) Physical characteristics of the
space station including weight and
dimensions of spacecraft, detailed mass
(on ground and in-orbit) and power
(beginning and end of life) budgets, and
estimated operational lifetime and
reliability of the space station and the
basis for that estimate;

(11) A clear and detailed statement of
whether the space station is to be
operated on a common carrier basis, or
whether non-common carrier
transactions are proposed. If non-
common carrier transactions are
proposed, describe the nature of the
transactions and specify the number of
transponders to be offered on a non-
common carrier basis;

(12) Dates by which construction will
be commenced and completed, launch
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date, and estimated date of placement
into service.

(13) The polarization information
specified in §§25.210(a)(1), (a)(3), and
(i), to the extent applicable.

(d) The following information in
narrative form shall be contained in
each application:

(1) General description of overall
system facilities, operations and
services;

(2) If applicable, the feeder link and
inter-satellite service frequencies
requested for the satellite, together with
any demonstration otherwise required
by this chapter for use of those
frequencies (see, e.g., §§ 25.203(j) and
®);

(3) Predicted space station antenna
gain contour(s) for each transmit and
each receive antenna beam and nominal
orbital location requested. These
contour(s) should be plotted on an area
map at 2 dB intervals down to 10 dB
below the peak value of the parameter
and at 5 dB intervals between 10 dB and
20 dB below the peak values, with the
peak value and sense of polarization
clearly specified on each plotted
contour. For applications for
geostationary orbit satellites, this
information must be provided in the .gxt
format.

(4) A description of the types of
services to be provided, and the areas to
be served, including a description of the
transmission characteristics and
performance objectives for each type of
proposed service, details of the link
noise budget, typical or baseline earth
station parameters, modulation
parameters, and overall link
performance analysis (including an
analysis of the effects of each
contributing noise and interference
source);

(5) Calculation of power flux density
levels within each coverage area and of
the energy dispersal, if any, needed for
compliance with § 25.208; Calculation
of power flux density levels within each
coverage area and of the energy
dispersal, if any, needed for compliance
with § 25.208, for angles of arrival other
than 5°, 10°, 15°, 20°, and 25° above the
horizontal.

(6) Public interest considerations in
support of grant;

(7) Applications for authorizations for
fixed-satellite space stations shall also
include the information specified in
§ 25.140;

(8) Applications for authorizations in
the Mobile-Satellite Service in the
1545-1559/1646.5—-1660.5 MHz
frequency bands shall also provide all
information necessary to comply with
the policies and procedures set forth in
Rules and Policies Pertaining to the Use

of Radio Frequencies in a Land Mobile
Satellite Service, 2 FCC Rcd 485 (1987)
(Available at address in § 0.445 of this
chapter.);

(9) Applications to license multiple
space station systems in the non-voice,
non-geostationary mobile-satellite
service under blanket operating
authority shall also provide all
information specified in § 25.142; and

(10) Applications for authorizations in
the 1.6/2.4 GHz Mobile-Satellite Service
shall also provide all information
specified in § 25.143.

(11) In addition to a statement of
whether the space station is to be
operated on a common carrier basis, or
whether non-common carrier
transactions are proposed, as specified
in paragraph (c)(11) of this section,
satellite applications in the Direct
Broadcast Satellite service must provide
a clear and detailed statement of
whether the space station is to be
operated on a broadcast or non-
broadcast basis.

(12) Applications for authorizations in
the non-geostationary satellite orbit
fixed-satellite service (NGSO FSS) in the
bands 10.7 GHz to 14.5 GHz shall also
provide all information specified in
§25.146.

(13) For satellite applications in the
Direct Broadcast Satellite service, if the
proposed system’s technical
characteristics differ from those
specified in the Appendix 30 BSS Plans,
the Appendix 30A feeder link Plans,
Annex 5 to Appendix 30 or Annex 3 to
Appendix 30A, each applicant shall
provide:

(i) The information requested in
Appendix 4 of the ITU’s Radio
Regulations. Further, applicants shall
provide sufficient technical showing
that the proposed system could operate
satisfactorily if all assignments in the
BSS and feeder link Plans were
implemented.

(ii) Analyses of the proposed system
with respect to the limits in Annex 1 to
Appendices 30 and 30A.

(e) Applicants requesting authority to
launch and operate a system comprised
of technically identical, non-
geostationary satellite orbit space
stations may file a single “blanket”
application containing the information
specified in paragraphs (c) and (d) of
this section for each representative
space station.
= 5. Amend § 25.115 by revising
paragraph (a) to read as follows:

§25.115 Application for earth station
authorizations.

(a) Transmitting earth stations. Except
as provided under § 25.113(b) of this
Chapter, Commission authorization

must be obtained for authority to
construct and/or operate a transmitting
earth station. Applications shall be filed
on FCC Form 312, Main Form and
Schedule B, and include the
information specified in § 25.130.

(1) Applications for transmitting earth
station facilities must be filed
electronically through the International
Bureau Filing System (IBFS) in all cases
where the earth station:

(i) Will transmit in the 3700—-4200
MHz and 5925-6425 MHz band, and/or
the 11.7-12.2 GHz and 14.0-14.5 GHz
band, and

(ii) Will meet all the applicable
technical specifications set forth in this
part.

(2) Applications for other earth station
applications are permitted but not
required to be filed electronically. Any
party choosing to file an earth station
application electronically must file in
accordance with the pleading
limitations, periods and other
applicable provisions of §§ 1.41 through
1.52 of this chapter;

* * * * *

= 6. Amend § 25.117 by revising
paragraphs (a) and (c), and removing and
reserving paragraphs (b) and (e), to read
as follows:

§25.117 Modification of station license.

(a) Except as provided for in § 25.118
(Modifications not requiring prior
authorization), no modification of a
radio station governed by this part
which affects the parameters or terms
and conditions of the station
authorization shall be made except
upon application to and grant of such

application by the Commission.
* * * * *

(c) Applications for modification of
earth station authorizations shall be
submitted on FCC Form 312, Main Form
and Schedule B. Applications for
modification of space station
authorizations shall be submitted on
FCC Form 312, Main Form and
Schedule S. In addition, any application
for modification of authorization to
extend a required date of completion, as
set forth in § 25.133 for earth station
authorization or § 25.164 for space
stations, or included as a condition of
any earth station or space station
authorization, must include a verified
statement from the applicant:

(1) That states the additional time is
required due to unforeseeable
circumstances beyond the applicant’s
control, describes these circumstances
with specificity, and justifies the precise
extension period requested; or

(2) That states there are unique and
overriding public interest concerns that
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justify an extension, identifies these
interests and justifies a precise

extension period.
* * * * *

= 7. Amend § 25.118 by revising
paragraphs (a) and (b) and removing and
reserving paragraphs (c) and (d) to read
as follows:

§25.118 Modifications not requiring prior
authorization.

(a) Earth station license
modifications, notification required.
Authorized earth station operators may
make the following modifications to
their licenses without prior Commission
authorization, provided that the
operators notify the Commission, using
FCC Form 312 and Schedule B, within
30 days of the modification:

(1) Licensees may make changes to
their authorized earth stations without
obtaining prior Commission
authorization, provided that they have
complied with all applicable frequency
coordination procedures in accordance
with § 25.251, and the modification
does not involve:

(i) An increase in EIRP or EIRP
density (both main lobe and side lobe);

(ii) An increase in transmitted power;

(iii) A change in coordinates of more
than 1 second in latitude or longitude
for stations operating in frequency
bands that are shared with terrestrial
systems; or

(iv) A change in coordinates of 10
seconds or greater in latitude or
longitude for stations operating in
frequency bands that are not shared
with terrestrial systems.

(2) Except for replacement of
equipment where the new equipment is
electrically identical to the existing
equipment, an authorized earth station
licensee may add, change or replace
transmitters or antenna facilities
without prior authorization, provided:

(i) The added, changed, or replaced
facilities conform to § 25.209;

(ii) The particulars of operations
remain unchanged;

(iii) Frequency coordination is not
required; and

(iv) The maximum power and power
density delivered into any antenna at
the earth station site shall not exceed
the values calculated by subtracting the
maximum antenna gain specified in the
license from the maximum authorized
e.ir.p. and e.i.r.p. density values.

(3) Authorized VSAT earth station
operators may add VSAT remote
terminals without prior authorization,
provided that they have complied with
all applicable frequency coordination
procedures in accordance with § 25.251.

(4) A licensee providing service on a
private carrier basis may change its

operations to common carrier status
without obtaining prior Commission
authorization. The licensee must notify
the Commission using Form 312 within
30 days after the completed change to
common carrier status.

(5) Earth station operators may change
their points of communication without
prior authorization, provided that the
change results from a space station
license modification described in
paragraph (e) of this section, and the
earth station operator does not repoint
its antenna.

(b) Earth station license
modifications, notification not required.
Notwithstanding paragraph (a)(2) of this
section, equipment in an authorized
earth station may be replaced without
prior authorization and without
notifying the Commission if the new
equipment is electrically identical to the
existing equipment.

* * * * *

= 8. Amend § 25.121 by revising
paragraph (e) to read as follows:

§25.121 License term and renewals.
* * * * *

(e) Renewal of licenses. Applications
for renewals of earth station licenses
must be submitted on FCC Form 312R
no earlier than 90 days, and no later
than 30 days, before the expiration date
of the license. Applications for space
station system replacement
authorization for non-geostationary orbit
satellites shall be filed no earlier than 90
days, and no later than 30 days, prior to
the end of the twelfth year of the
existing license term.

= 9. Amend § 25.131 by revising
paragraphs (h) and (i) to read as follows:

§25.131 Filing requirements for receive-
only earth stations.
* * * * *

(h) Registration term: Registrations for
receive-only earth stations governed by
this section will be issued for a period
of 15 years from the date on which the
application was filed. Applications for
renewals of registrations must be
submitted on FCC Form 312R
(Application for Renewal of Radio
Station License in Specified Services)
no earlier than 90 days and no later than
30 days before the expiration date of the
registration.

(i) Applications for modification of
license or registration of receive-only
earth stations shall be made in
conformance with §§25.117 and 25.118.
In addition, registrants are required to
notify the Commission when a receive-
only earth station is no longer
operational or when it has not been

used to provide any service during any
6-month period.

* * * * *
§25.141 [Removed]
= 10. Remove § 25.141.

Subpart H—[Removed and Reserved]

= 11. Part 25 is amended by removing
and reserving subpart H.

[FR Doc. 03—28170 Filed 11-10-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 51

[CC Docket Nos. 01-338; CC Docket No.
96-98; CC Docket No. 98-147; FCC 03-36]

Review of the Section 251 Unbundling
Obligations of Incumbent Local
Exchange Carriers; Implementation of
the Local Competition Provisions of
the Telecommunications Act of 1996;
Deployment of Wireline Services
Offering Advanced
Telecommunications Capability

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rules, which
were published in the Federal Register
(68 FR 52276, September 2, 2003). The
rules established a new standard for
determining the existence of
impairment under section 251(d)(2) of
the Communications Act of 1934, as
amended, set forth a new list of
unbundled network elements (UNEs),
and created a specifically defined role
for the states in the unbundling inquiry.
DATES: Effective October 2, 2003.

FOR FURTHER INFORMATION CONTACT:
Jeremy Miller, Attorney-Advisor,
Wireline Competition Bureau, at (202)
418-1580 or via the Internet at
jmiller@fcc.gov.

SUPPLEMENTARY INFORMATION: On
September 2, 2003, the Federal Register
published a summary of the
Commission’s Report and Order and
Order on Remand, adopted February 20,
2003, and released August 21, 2003,
along with final rules adopted by the
Commission. This document corrects
those rules by replacing portions of
§§51.318(b) through 51.319(d).

Need for Correction

1. As published, the final rules
contain errors which may prove to be
misleading and need to be clarified.
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List of Subjects in 47 CFR Part 51

Interconnection, Telecommunications
carriers.
= 1. The authority citation for part 51 is
revised to read as follows:

Authority: Sections 1-5, 7, 201-05, 207—
09, 218, 225-27, 251-54, 256, 271, 303(x),
332, 48 Stat. 1070, as amended, 1077; 47
U.S.C. 151-55, 157, 201-05, 207-09, 218,
225-27, 251-54, 256, 271, 303(r), 332, 47
U.S.C. 157 note, unless otherwise noted.
= 2. Revise paragraph 51.318(b)
introductory text to read as follows:

§51.318 Eligibility criteria for access to
certain unbundled network elements.
* * * * *

(b) An incumbent LEC need not
provide access to an unbundled DS1
loop in combination, or commingled,
with a dedicated DS1 transport or
dedicated DS3 transport facility or
service, or to an unbundled DS3 loop in
combination, or commingled, with a
dedicated DS3 transport facility or
service, or an unbundled dedicated DS1
transport facility in combination, or
commingled, with an unbundled DS1
loop or a DS1 channel termination
service, or to an unbundled dedicated
DS3 transport facility in combination, or
commingled, with an unbundled DS1

loop or a DS1 channel termination
service, or to an unbundled DS3 loop or
a DS3 channel termination service,
unless the requesting
telecommunications carrier certifies that

all of the following conditions are met:
* * * * *

m 3. Section 51.319 is amended by
revising paragraphs (a)(3) introductory
text, (a)(3)@d), (d)(2)(iii)(A)(1) and
(d)(2)(iii)(A)(2) to read as follows:

§51.319 Specific unbundling
requirements.

(a] * % %

(3) Fiber-to-the-home loops. A fiber-
to-the-home loop is a local loop
consisting entirely of fiber optic cable,
whether dark or lit, and serving an end
user’s customer premises.

(i) New builds. An incumbent LEC is
not required to provide
nondiscriminatory access to a fiber-to-
the-home loop on an unbundled basis
when the incumbent LEC deploys such
a loop to an end user’s customer
premises that previously has not been
served by any loop facility.

* * * * *

(d) E

(2) * % %

(i) * * *

(A]* *  *

(1) Local switching self-provisioning
trigger. To satisfy this trigger, a state
commission must find that three or
more competing providers not affiliated
with each other or the incumbent LEC,
including intermodal providers of
service comparable in quality to that of
the incumbent LEC, each are serving
mass market customers in the particular
market with the use of their own local
switches.

(2) Local switching competitive
wholesale facilities trigger. To satisfy
this trigger, a state commission must
find that two or more competing
providers not affiliated with each other
or the incumbent LEC, including
intermodal providers of service
comparable in quality to that of the
incumbent LEC, each offer wholesale
local switching service to customers
serving DSO capacity loops in that
market using their own switches.

* * * * *

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03—28243 Filed 11-10-03; 8:45 am]
BILLING CODE 6712-01-P



64001

Proposed Rules

Federal Register
Vol. 68, No. 218

Wednesday, November 12, 2003

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NE-46—-AD]

RIN 2120-AA64

Airworthiness Directives; General

Electric Company CF6—80C2 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
General Electric Company (GE) CF6-
80C2 series turbofan engines. This
proposed AD would require replacing
certain high pressure turbine (HPT)
stage 1 disks at or before reaching a new
reduced life cycle limit. This proposed
AD is prompted by an updated low-
cycle-fatigue (LCF) analysis of the HPT
stage 1 disk. We are proposing this AD
to prevent LCF cracking and failure of
the HPT stage 1 disk due to exceeding
the life limit, which could result in an
uncontained engine failure and damage
to the airplane.

DATES: We must receive any comments
on this proposed AD by January 12,
2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

* By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003—NE—
46—AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

e By fax: (781) 238-7055.

* By e-mail: 9-ane-
adcomment@faa.gov.

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Office Park,
Burlington, MA 01803; telephone (781)
238-7192; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE—-46—AD" in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

GE has completed an updated LCF
analysis for the CF6-80C2A5F, CF6—
80C2B5F, CF6—-80C2B7F, and CF6—
80C2D1F HPT stage 1 disks, part
numbers (P/Ns) 1531M84G10 and
1531M84G12, and has established a new
reduced life cycle limit of 10,720 cycles-
since-new (CSN) for these disks. In
January 2003, the FAA became aware of

GE’s in-process analysis and material
testing of HPT stage 1 disks, P/Ns
1531M84G10 and 1531M84G12. The
FAA approved temporary revisions
(TRs) to Chapter 5, Life Limits, of the
engine manual (EM), to incorporate
revised life limits for these disks based
on initial analytical results. The original
life limit of 13,200 CSN for these disks
was last published in EM GEK 92451,
Revision 57, dated March 1, 2003. TRs
05—0093 and 05-0094, dated May 15,
2003, revised this life limit from 13,200
CSN to 9,000 CSN. The FAA chose to
wait for final analytical results before
taking action to mandate a lower life
limit. This wait was possible due to the
young age of the affected disks. The
high-cycle disk has accumulated fewer
than 7,500 CSN at this time, which is
well below the interim limit of 9,000
CSN and the final mandated limit. The
FAA now approves GE’s final analytical
results and the reduced life limit of
10,720 CSN. GE issued TRs 05-0096
and 05—-0097 on June 19, 2003 to revise
the life limits section of the EM for CF6—
80C2A5F, CF6—-80C2B5F, CF6—
80C2B7F, and CF6—-80C2D1F HPT stage
1 disks, P/Ns 1531M84G10 and
1531M84G12, to 10,720 CSN. Although
interim publications of the EM showed
lower life limits for this part, those
limits were not mandated by an AD.
Therefore, an AD is now required to
mandate the approved 10,720 CSN life
limit.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would require
replacing HPT stage 1 disks, P/Ns
1531M84G10 and 1531M84G12 at or
before reaching a new reduced life cycle
limit of 10,720 CSN.

Changes to 14 CFR Part 39—Effect on
the Proposed AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47998,
July 22, 2002), which governs the FAA’s
AD system. This regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance. This
material previously was included in
each individual AD. Since this material
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is included in 14 CFR part 39, we will
not include it in future AD actions.

Costs of Compliance

There are about 526 CF6—80C2A5F,
CF6-80C2B5F, CF6—80C2B7F, and CF6—
80C2D1F turbofan engines of the
affected design in the worldwide fleet.
We estimate that 208 engines installed
on airplanes of U.S. registry would be
affected by this proposed AD. The
proposed action does not impose any
additional labor costs. The prorated cost
of a new HPT stage 1 disk would cost
approximately $43,306 per engine.
Based on these figures, and on the
prorating for the usage of the HPT stage
1 disks, the cost of the proposed AD on
U.S. operators is estimated to be
$9,007,648.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include “AD Docket No.
2003-NE—46—-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

General Electric Company: Docket No. 2003—
NE-46-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
January 12, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to General Electric
Company (GE) CF6—-80C2A5F, CF6—80C2B5F,
CF6—-80C2B7F, and CF6—80C2D1F turbofan
engines with high pressure turbine (HPT)
stage 1 disks, part numbers (P/Ns)
1531M84G10 or 1531M84G12 installed.
These engines are installed on, but not
limited to, Airbus Industrie A300 and A330
series, Boeing 747 and 767 series, and
McDonnell Douglas MD-11 airplanes.

Unsafe Condition

(d) This AD was prompted by an updated
low-cycle-fatigue (LCF) analysis of the HPT
stage 1 disk. We are issuing this AD to
prevent LCF cracking and failure of the HPT
stage 1 disk due to exceeding the life limit,
which could result in an uncontained engine
failure and damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Replace HPT stage 1 disks, P/Ns
1531M84G10 and 1531M84G12, at or before
the disk accumulates 10,720 cycles-since-
new (CSN).

(g) After the effective date of this AD, do
not install any HPT stage 1 disk, P/N
1531M84G10 or 1531M84G12, that exceeds
10,720 GSN.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference
(i) None.

Related Information

(j) None.

Issued in Burlington, Massachusetts, on
November 4, 2003.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03-28323 Filed 11-10-03; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-65-AD]
RIN 2120-AA64

Airworthiness Directives; Cessna
Model 500, 501, 550, and 551 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD); applicable to certain Cessna
Model 500, 501, 550, and 551 airplanes;
that would have required inspection of
the piston housing for an “SB”
impression stamp; a one-time inspection
of the brake assembly to detect cracked
or broken brake stator disks; and
replacement of the brake assembly with
a new or serviceable assembly, if
necessary. This new action revises the
proposed rule by eliminating the
inspection of the brake assembly to
determine if the letters “SB” have been
impression-stamped on the piston
housing, and, instead, requiring a one-
time inspection of the brake stator disks
to determine to what change level they
have been modified (if any), and follow-
on actions if necessary. This new
proposed AD would also require that
the existing markings on the piston
housing of certain brake assemblies be
eliminated. The actions specified by this
new proposed AD are intended to
prevent wheel lockups that may be
caused by cracked or broken brake stator
disks becoming jammed in the brake
assembly and preventing rotation. Such
jamming of the brake assembly may
result in reduced directional control or
braking performance during landing.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
December 8, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM-
65—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
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nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-65—AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Cessna Aircraft Co., P.O. Box 7706,
Wichita, Kansas 67277. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209.

FOR FURTHER INFORMATION CONTACT:
David Hirt, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116 W, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4156; fax
(316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-65—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-65—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD); applicable to certain
Cessna Model 500, 501, 550, and 551
airplanes; was published as a notice of
proposed rulemaking (NPRM) in the
Federal Register on September 7, 2000
(65 FR 54182). That NPRM would have
required inspection of the piston
housing for an “SB”” impression stamp;
a one-time inspection of the brake
assembly to detect cracked or broken
brake stator disks; and replacement of
the brake assembly with a new or
serviceable assembly, if necessary. That
NPRM was prompted by several reports
of wheel lockups that appear to be
caused by cracked or broken brake stator
disks becoming jammed in the brake
assembly and preventing rotation. Such
jamming of the brake assembly may
result in reduced directional control or
braking performance during landing.

Actions Since Issuance of Previous
Proposal

Since the issuance of that NPRM,
BFGoodrich has issued Goodrich
Service Bulletins 2—1528-32-2 (for
airplanes equipped with BFGoodrich
brake assembly part number (P/N) 2—
1528-6) and 2-1530-32-2 (for airplanes
equipped with BFGoodrich brake
assembly P/N 2-1530-4), both Revision
5, both dated February 19, 2003. (The
original NPRM refers to BFGoodrich
Service Bulletins 2-1528—-32-2 and 2—
1530-32-2, both Revision 1, both dated
February 3, 2000, as the appropriate
source of service information for the
actions proposed by that NPRM.)
Revision 5 of the service bulletins
eliminates the inspection of the brake
assembly to determine if the letters
“SB” have been impression-stamped on
the piston housing. That action was
described in earlier revisions of the
service bulletins, and in paragraph (a) of
the original NPRM, as a method of

determining whether it was necessary to
inspect the brake stator disks for
cracking. Since the issuance of the
original NPRM, it has been determined
that “SB” may be stamped on the piston
housing of certain brake assemblies
having stator disks that must be
inspected for cracking. Thus, it is
necessary to inspect all stator disks
installed on BFGoodrich brake
assemblies having P/N 2—1528-6 or 2—
15304 to determine whether they are
impression-stamped with “CHG AI” or
with a change letter “B” or higher, and
to inspect for cracking of subject stator
disks and replace them if necessary.
Also since the issuance of the original
NPRM, BFGoodrich has issued service
bulletins 2—-1528-32-3 (for BFGoodrich
brake assembly P/N 2-1528-6) and 2—
1530-32-3 (for BFGoodrich brake
assembly P/N 2-1530-4), both dated
March 23, 2000. Those service bulletins
apply to BFGoodrich brake assemblies
having P/N 2—-1528-6 or 2—1530—4 that
are used as spare parts. The service
bulletins describe procedures for an
inspection of the stator disks installed
on those brake assemblies to determine
whether they are impression-stamped
with “CHG AI” or with a change letter
“B” or higher, and replacement of
subject stator disks with new disks.
Accomplishment of the actions
specified in the applicable service
bulletin is intended to adequately
address the identified unsafe condition.

Differences Between Service Bulletins
and Supplemental NPRM

This supplemental NPRM differs from
the service bulletins in that for any
stator disk not stamped with “CHG AI”
or “CHG B” or a higher change letter, if
the piston housing is impression-
stamped with the letters ““SB,” this
supplemental NPRM would require that
the existing markings on the piston
housing be removed by stamping “XX”
over the letters “SB.” Though the
service bulletin does not specify this
action, we find that it is necessary to
require this action to ensure that it is
evident that the actions proposed by
this supplemental NPRM have been
accomplished on the affected parts.

This supplemental NPRM also differs
from the service bulletins in that it
would require accomplishing an initial
inspection to determine the change
letter of the brake stator disks within 50
landings or 90 days after the effective
date of this AD, whichever occurs first.
We find that this compliance time is
consistent with that proposed in the
original NPRM and is adequate to
ensure the continued flight safety of the
affected airplane fleet. For any stator
disk not stamped with “CHG AI” or
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“CHG B” or a higher change letter, the
compliance time for the detailed
inspection for cracked or broken stator
disks is consistent with the compliance
time given in the service bulletin for
those actions.

Comments

Due consideration has been given to
the comments received from a single
commenter in response to the original
NPRM.

Request To Clarify Proposed
Requirement

The commenter requests that the FAA
revise paragraph (b) of the original
NPRM to specify that the requirements
of that paragraph need only be
accomplished if “SB” is not impression-
stamped on the piston housing. The
commenter states that this would
provide necessary clarification.

We do not concur. As explained
previously, we have determined that
even if “SB” is impression-stamped on
the piston housing, all subject brake
assemblies must be inspected to ensure
that all stator disks are impression-
stamped with “CHG AI” or with a
change letter “B” or higher. We have
made no change to the supplemental
NPRM in this regard, other than the
changes associated with the new service
information described previously.

Request To Withdraw NPRM

The commenter, the brake
manufacturer, believes that the current
inspection criteria and fleet compliance
has reasonably addressed the issue of
broken brake stator disks and that the
proposed AD is not required. The
commenter makes the following
statements to justify its request:

* Areduction in the repetitive
interval for replacing brakes on
airplanes operated in the most severe
conditions appears to have greatly
reduced the occurrence of stator
failures.

* Since the issuance of the
BFGoodrich service bulletins referenced
in the original NPRM, the commenter is
not aware of any additional reports of
locked wheels caused by broken brake
stator disks.

 Brakes and brake stator disks in
spares inventories have been addressed
through the issuance of BFGoodrich
Service Bulletins 2-1528-32-3 and 2—
1530-32-3.

» Operators of subject airplanes have
been briefed about the problem of
cracked or broken brake stator disks.

» Cessna reports that 70 percent of
the worldwide fleet of affected airplanes
have already complied with the actions

that would be required by the proposed
AD.

We acknowledge the facts presented
by the commenter. However, we do not
agree that it is appropriate to withdraw
the proposed AD. It is necessary to issue
an AD to ensure that all affected
airplanes are inspected and that the
necessary corrective actions are
accomplished to eliminate the unsafe
condition. In addition, issuance of an
AD also assists us in meeting our
obligation to advise other civil
airworthiness authorities of unsafe
conditions identified in products
manufactured in the United States, in
accordance with various bilateral
airworthiness agreements with countries
around the world. Therefore, it is both
warranted and necessary to issue this
AD.

Request for Information on Additional
Incidents

The commenter notes that it is aware
of 3 reports of a locked wheel and 16
reports of broken stator disks. The
commenter asks the FAA to provide it
with information on additional reports
of incidents of locked wheels resulting
from broken brake stator disks.

We have not received any reports of
locked wheels resulting from broken
brake stator disks other than those noted
by the commenter. We have made no
change to the supplemental NPRM in
this regard.

Request To Revise Cost Impact

The commenter requests that the cost
information in the original NPRM be
revised to reflect exactly the cost
information provided in the relevant
BFGoodrich service bulletins. We do not
concur. It is our practice to round up
work hour figures to a whole number,
which is how we arrived at the work
hour estimates provided in the original
NPRM. We have made no change to the
supplemental NPRM in this regard.

Explanation of Additional Change to
Original NPRM

For clarification and to reflect model
designations in the most recent revision
of the Type Certificate Data Sheet for the
affected airplanes, we have revised all
references to “Cessna Model 500 series
airplanes” in the original NPRM to refer
to “Cessna Model 500, 501, 550, and
551 airplanes” in this supplemental
NPRM.

Conclusion

Since the changes related to the newly
issued service information expand the
scope of the originally proposed rule,
we have determined that it is necessary
to reopen the comment period to

provide additional opportunity for
public comment.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs our AD
system. This regulation now includes
material that relates to altered products,
special flight permits, and alternative
methods of compliance (AMOGCs).
Because we have now included this
material in part 39, only the office
authorized to approve AMOG s is
identified in each individual AD.
Therefore, in this supplemental NPRM,
we have removed Note 1 and paragraph
(d) and revised paragraph (c) of the
original NPRM.

Change to Labor Rate Estimate

Since the issuance of the original
NPRM, we have reviewed the figures we
have used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 370
airplanes of the affected design in the
worldwide fleet. We estimate that 259
airplanes of U.S. registry would be
affected by this proposed AD. It would
take up to 1 work hour per airplane to
accomplish the proposed inspection if
the inspection were done at the time of
a tire change and up to 4 work hours per
airplane if the inspection were done at
a different time, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$16,835, or $65 per airplane, for
inspections of the brake assembly done
at the time of a tire change; or up to
$67,340, or $260 per airplane, for
inspections done at a different time.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
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planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Cessna Airplane Company: Docket 2000—
NM-65—-AD.

Applicability: Model 500 and 501
airplanes, serial numbers 0001 through 0689
inclusive, and Model 550 and 551 airplanes,
serial numbers 0002 through 0733 inclusive;
certificated in any category; equipped with
BFGoodrich brake assembly part number
(P/N) 2-1528-6 or 2—1530—4.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming of the wheel/tire
assembly, which could result in a loss of
directional control or braking performance
upon landing, accomplish the following:

Inspection of Stator Disks for Change Letter

(a) Within 50 landings or 90 days after the
effective date of this AD, whichever is first,
inspect the stator disks on the brake assembly
to determine if “CHG AI” or “CHG B” or a
higher change letter is impression-stamped
on each disk, in accordance with Goodrich
Service Bulletin 2—1528-32—2, Revision 5
(for airplanes equipped with BFGoodrich
brake assembly P/N 2-1528-6), or Goodrich
Service Bulletin 2-1530-32—2, Revision 5,
(for airplanes equipped with BFGoodrich
brake assembly P/N 2—1530—4), both dated
February 19, 2003, as applicable. If both
disks are stamped with “CHG AI” or “CHG
B” or a higher change letter, no further action
is required by this paragraph. Instead of
inspecting the stator disks, a review of
airplane maintenance records is acceptable if
the change letter of the stator disks can be
positively determined from that review.

Inspection for Cracked or Broken Stator
Disks

(b) For any stator disk not stamped with
“CHG AI” or “CHG B” or a higher change
letter: At the applicable compliance time
specified in paragraph (b)(1) or (b)(2) of this
AD, perform a detailed inspection for cracked
or broken stator disks; in accordance with
Goodrich Service Bulletin 2—-1528-32-2 (for
airplanes equipped with BFGoodrich brake
assembly P/N 2-1528-6), or Goodrich
Service Bulletin 2-1530-32-2 (for airplanes
equipped with BFGoodrich brake assembly
P/N 2—-1530—4), both Revision 5, both dated
February 19, 2003; as applicable.

(1) For airplanes that use thrust reversers:
Inspect prior to the accumulation of 376 total
landings on the brake assembly, or within 50
landings after the effective date of this AD,
whichever is later.

(2) For airplanes that do not use thrust
reversers: Inspect prior to the accumulation
of 200 total landings on the brake assembly,
or within 25 landings after the effective date
of this AD, whichever is later.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Follow-On Actions (No Cracked or Broken
Stator Disk)

(c) If no cracked or broken stator disk is
found, before further flight, reassemble the
brake assembly and, if the piston housing is
impression-stamped with the letters ““SB,”
obliterate the existing markings on the piston
housing by stamping “XX" over the letters
“SB.” If paragraph E.(3)(a) or E.(3)(b), as
applicable, of Goodrich Service Bulletin 2—
1528-32-2 (for airplanes equipped with
BFGoodrich brake assembly P/N 2—-1528-6),
or Goodrich Service Bulletin 2-1530-32-2
(for airplanes equipped with BFGoodrich
brake assembly P/N 2—1530—4), both Revision
5, both dated February 19, 2003; as

applicable; specifies repetitive inspections,
repeat the inspection required by paragraph
(b) of this AD at intervals not to exceed those
specified in the service bulletin, until
paragraph (e) of this AD is accomplished.

Corrective Action (Cracked or Broken Stator
Disk)

(d) If any cracked or broken stator disk is
found, prior to further flight, replace the
brake assembly with a new or serviceable
brake assembly; in accordance with Goodrich
Service Bulletin 2—1528-32-2 (for airplanes
equipped with BFGoodrich brake assembly
P/N 2—-1528-6), or Goodrich Service Bulletin
2-1530-32-2 (for airplanes equipped with
BFGoodrich brake assembly P/N 2-1530-4),
both Revision 5, both dated February 19,
2003; as applicable. If repetitive inspections
are required per paragraph (c) of this AD,
such replacement terminates those
inspections.

Replacement of Brake Assembly

(e) When the brake assembly has
accumulated 700 total landings since its
installation or within 50 landings on the
airplane after the effective date of this AD,
whichever is later, replace the brake
assembly with a new or serviceable brake
assembly; in accordance with Goodrich
Service Bulletin 2—1528-32-2 (for airplanes
equipped with BFGoodrich brake assembly
P/N 2—-1528-6), or Goodrich Service Bulletin
2-1530-32-2 (for airplanes equipped with
BFGoodrich brake assembly P/N 2-1530-4),
both Revision 5, both dated February 19,
2003; as applicable. If repetitive inspections
are required per paragraph (c) of this AD,
such replacement terminates those
inspections.

Parts Installation

(f) As of the effective date of this AD, no
person may install a BFGoodrich brake
assembly on any airplane unless it has been
inspected as specified in paragraph (f)(1) or
()(2) of this AD, and found to be free of
cracked or broken stator disks.

(1) For BFGoodrich brake assembly P/N 2—
1528-6: Brake assembly must be inspected in
accordance with paragraphs (a) and (b) of this
AD, as applicable, in accordance with the
service information specified in those
paragraphs or BFGoodrich Service Bulletin
2—-1528-32-3, dated March 23, 2000.

(2) For BFGoodrich brake assembly P/N 2—
1530—4: Brake assembly must be inspected in
accordance with paragraphs (a) and (b) of this
AD, as applicable, in accordance with the
service information specified in those
paragraphs or BFGoodrich Service Bulletin
2—1530-32-3, dated March 23, 2000.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, Wichita Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.
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Issued in Renton, Washington, on
November 4, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—28324 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NM-359-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC—
10A and KDC-10), DC-10-40, DC-10-
40F, MD-10-10F, MD-10-30F, MD-11,
and MD-11F Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
10-10, DC-10-10F, DC-10-15, DC-10—
30, DC-10-30F (KC-10A and KDC-10),
DC-10-40, DC-10-40F, MD-10-10F,
MD-10-30F, MD-11, and MD-11F
airplanes. This proposal would require
repetitive operation of the exterior
emergency door handle of the forward
passenger door to determine if binding
exists in the exterior emergency control
handle mechanism, and corrective
action, if necessary. This action is
necessary to prevent the failure of the
exterior emergency control handle
mechanism of the forward passenger
door, which could delay an emergency
evacuation. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
December 29, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM—
359—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain

“Docket No. 2001-NM-359-AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5353; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NM-359-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-359-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received a report
indicating that the exterior emergency
function of one of the passenger doors
was inoperative on a McDonnell
Douglas Model MD-11 airplane. The
exterior emergency door handle would
not move and activate the emergency
function of the forward passenger door.
The cause was revealed to be six
corroded bearings that seized in the
exterior door handle mechanism. This
condition, if not corrected, could result
in the failure of the exterior emergency
control handle mechanism of the
forward passenger door, which could
delay an emergency evacuation.

Similar Models

The subject area on certain
McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC-
10-30F (KC-10A and KDC~10), DC-10—
40, DC-10-40F, MD-10-10F, MD-10-
30F, and MD-11F airplanes is almost
identical to that on the affected Model
MD-11 airplanes. Therefore, all of these
models may be subject to the same
unsafe condition.

Other Related Rulemaking

The FAA is aware of a similar unsafe
condition on the mid, overwing, and aft
service doors on certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A and KDC-10), DC-10—40, DC-10—
40F, MD-10-10F, MD-10-30F, MD-11
and MD-11F airplanes. We may
consider future rulemaking actions to
address the identified unsafe
conditions.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas Service Bulletin
MD11-52-046, Revision 02, dated
October 8, 2002 (for Model MD-11 and
MD-11F airplanes); and McDonnell
Douglas Service Bulletin DC10-52-221,
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Revision 01, dated May 6, 2002 (for
Model DC-10-10, DG-10-10F, DG-10—
15, DC-10-30, DC-10-30F (KC-10A
and KDC-10), DC-10-40, DC-10-40F,
MD-10-10F, and MD-10-30F
airplanes). Both service bulletins
describe procedures for repetitive
operation of the exterior emergency
door handle of the forward passenger
door to determine if binding exists in
the exterior emergency control handle
mechanism, and corrective action, if
necessary. The corrective action is
replacing the six bearings in the exterior
emergency control handle mechanism of
the forward passenger door with
bearings made from corrosion resistant
materials. Accomplishment of the
actions specified in the service bulletins
is intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletins
described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletins

Operators should note that, although
the service bulletins include a
procedure to replace the lower torque
shaft bearings, this proposed AD does
not mandate such replacement.
Replacement of the lower torque shaft
bearings does not address the identified
unsafe condition of this AD.

Operators should also note that,
although the service bulletins would
require the replacement of seven
bearings in the exterior emergency
control handle mechanism, this
proposed AD would require the
replacement of only six bearings. The
manufacturer has informed the FAA
that a typographical error was made in
the service bulletin, and that there are
only six bearings that need to be
replaced in the exterior emergency
control handle mechanism. The
manufacturer is planning to issue a new
revision of the service bulletins to
indicate this change.

Cost Impact

There are approximately 604
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
396 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
repetitive operation of the exterior

emergency door handle of the forward
passenger door, and that the average
labor rate is $65 per work hour. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $25,740, or $65 per
airplane, per operation.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 2001-NM—-359—
AD.

Applicability: Model MD-11 and MD-11F
airplanes; as listed in Boeing Service Bulletin
MD11-52-046, Revision 02, dated October 8,
2002; and Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-10A
and KDC-10), DC-10—40, DG-10—40F, MD—
10-10F, and MD-10-30F airplanes; as listed
in Boeing Service Bulletin DC10-52-221,
Revision 01, dated May 6, 2002; certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of the exterior
emergency control handle mechanism of the
forward passenger door, which could delay
an emergency evacuation, accomplish the
following:

Note 1: Where there are differences
between the referenced service bulletins and
the AD, the AD prevails.

Initial Operation

(a) Within 6,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs later: Operate the exterior emergency
door handle of the forward passenger door to
determine if binding exists in the exterior
emergency control handle mechanism, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin
MD11-52-046, Revision 02, dated October 8,
2002 (for Model MD-11 and MD-11F
airplanes); or Boeing Service Bulletin DC10—
52-221, Revision 01, dated May 6, 2002 (for
Model DC-10-10, DC-10-10F, DC-10-15,
DC-10-30, DC-10-30F (KC-10A and KDC—-
10), DC-10-40, DC-10—40F, MD-10-10F,
and MD-10-30F airplanes); as applicable.

Condition 1—No Binding

(b) If there is no binding in the exterior
emergency control handle mechanism during
the operation required by paragraph (a) of
this AD: Perform the action in either
paragraph (b)(1) or (b)(2) of this AD in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin
MD11-52-046, Revision 02, dated October 8,
2002 (for Model MD-11 and MD-11F
airplanes); or Boeing Service Bulletin DC10-
52-221, Revision 01, dated May 6, 2002 (for
Model DC-10-10, DC-10-10F, DC-10-15,
DC-10-30, DC-10-30F (KC-10A and KDC—
10), DC-10-40, DC-10—40F, MD-10-10F,
and MD-10-30F airplanes); as applicable:

(1) Repeat the operation of the exterior
emergency door handle of the forward
passenger door thereafter at intervals not to
exceed 6,000 flight hours or 18 months,
whichever occurs later.

(2) Replace the six bearings in the exterior
emergency control handle mechanism of the
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forward passenger door with bearings made
from corrosion resistant materials.
Accomplishment of the replacement
constitutes terminating action for the
requirements of this AD.

Condition 2—Binding

(c) If there is binding in the exterior
emergency control handle mechanism during
any operation required by paragraph (a) or
(b)(1) of this AD: Before further flight, replace
the six bearings in the exterior emergency
control handle mechanism of the forward
passenger door with bearings made from
corrosion resistant materials in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin MD11-52-046,
Revision 02, dated October 8, 2002 (for
Model MD-11 and MD-11F airplanes); or
Boeing Service Bulletin DC10-52-221,
Revision 01, dated May 6, 2002 (for Model
DC-10-10, DC-10-10F, DC-10-15, DC-10—-
30, DC-10—30F (KC-10A and KDC-10), DC—
10-40, DC-10-40F, MD-10-10F, and MD-
10-30F airplanes); as applicable.
Accomplishment of the replacement
constitutes terminating action for the
requirements of this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on
November 4, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—28325 Filed 11-10-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-16120; Airspace
Docket No. 03-AEA-12]

Proposed Amendment to Class E
Airspace; Jamestown, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace area at
Jamestown, NY. The development of a
Standard Instrument Approach
Procedure (SIAP) based on area
navigation (RNAV) to serve flights into
WCA Hospital Heliport under
Instrument Flight Rules (IFR) has made
this proposal necessary. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain aircraft executing the
approach. The area would be depicted

on aeronautical charts for pilot
reference.

DATES: Comments must be received on
or before December 12, 2003.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-16120/
Airspace Docket No. 03—AEA—12 at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520,
Eastern Region, 1 Aviation Plaza,
Jamaica, NY 114344809, telephone:
(718) 553-4521.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify both docket numbers and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2003—
16120/Airspace Docket No. 03—AEA—-
12.” The postcard will be date/time
stamped and returned to the customer.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Documents web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA-400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend the Class E airspace area at
Jamestown, NY. The development of a
SIAP to serve flights operating IFR into
WCA Hospital Heliport make this action
necessary. Controlled airspace
extending upward from 700 feet AGL is
needed to accommodate the SIAPs.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface are
published in Paragraph 6005 of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
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entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
September 16, 2003, and effective
September 15, 2004, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Jamestown, NY (Revised)

Chautauqua Gounty/Jamestown Airport,
Jamestown, NY

(Lat. 42°09'12" N., long. 74°15'29" W.)
WCA Hospital Heliport

(Lat. 42°05'24" N., long. 79°13'50" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Chautauqua County/Jamestown
Airport and within 2.2 miles each side of the
Runway 31 extended centerline extending
from the 6.6-mile radius to 7 miles northwest
of the runway and within 2.2 miles each side
of Runway 13 extended centerline extending
from the 6.6-mile radius to 7.9 miles
southeast of the runway and within a 6-mile
radius of WCA Hospital Heliport.

* * * * *

Issued in Jamaica, New York, on
September 15, 2003.

John G. McCartney,

Assistant Manager, Air Traffic Division,
Eastern Region.

[FR Doc. 03—28346 Filed 11-10-03; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, 748, 754, and
772

[Docket No. 030425102-3102-01]

RIN 0694-AC20

Mandatory Use of Simplified Network
Application Processing System

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the Export Administration
Regulations (EAR) to implement a
revised version of the Bureau of
Industry and Security’s (BIS) Simplified
Network Application Processing
(SNAP+) system (hereinafter, the
version of the Bureau of Industry and
Security’s Simplified Network
Application Processing system that
currently exists shall be referred to as
SNAP, while the version that is
proposed in this rule shall be referred to
as SNAP+). This proposed rule also
would mandate use of SNAP+ for all
filings of Export License applications
(except Special Comprehensive
Licenses), Reexport Authorization
requests, Classification requests,
Encryption Review requests, and
License Exception AGR notifications
unless BIS authorizes paper filing for a
particular user or transaction. The
requirement to use SNAP+ also would
apply to any documentation required to
be submitted with applications, requests
or notifications. This proposed rule also
would continue some provisions of the
regulations associated with SNAP and
other electronic filing systems that BIS
has used in the past until a SNAP user’s
account is converted to SNAP+.
Examples of these provisions include
the requirements imposed on companies
and individuals to protect the integrity
of identification numbers. Other
provisions, such as the requirement to
maintain a log of submissions filed
before being converted to SNAP+ would
continue in effect even after an existing
user is converted to SNAP+ for the
period of time specified by Part 762 of
the regulations. This proposed rule also
would amend the EAR to require that
requests for advisory opinions include
the Export Control Classification
Number of the item(s) at issue, to
require item Classification Requests
include a recommended ECCN, to
replace some address listings in the
regulations with references to BIS forms
that contain those addresses, and to

correct some omissions, misstatements
and typographical errors.

DATES: Comments must be received by
January 12, 2004.

ADDRESSES: Written comments should
be e-mailed to: rpd@bis.doc.gov, faxed
to 202—-482-3355, or mailed or delivered
to Regulatory Policy Division, Office of
Exporter Services, Bureau of Industry
and Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 2705, Washington, DG 20230.
Reference Regulatory Identification
Number 0694—AC20 in all comments.
FOR FURTHER INFORMATION CONTACT: For
information concerning SNAP+, contact
George Ipock, Office of Administration:
e-mail gipock@bis.doc.gov, telephone:
(202) 482-5469. For information
concerning other matters raised by this
proposed rule, contact William Arvin,
Office of Exporter Services: e-mail
warvin@bis.doc.gov, telephone (202)
482-2440.

SUPPLEMENTARY INFORMATION:

Background

The Bureau of Industry and Security
(BIS) administers export license,
notification, and reporting requirements
for a number of export and reexport
transactions based on the nature of the
item being exported or reexported, its
intended destination, the end-user, and
the end-use. In addition, BIS provides
advice to persons concerning the
classification of items that may be
subject to the Export Administration
Regulations and advisory opinions
regarding the applicability of the Export
Administration Regulations to particular
transactions. The public obtains all of
these services, except advisory
opinions, by submitting a paper form or
by submitting the information
electronically, either through the SNAP
system or through one of several
systems maintained by private vendors.
Recently, a majority of the submissions
for which an electronic vehicle is
available have been submitted
electronically. Heretofore, the electronic
submission vehicles have not provided
for electronic submission of supporting
documents or other documents that
relate to an application, request, or
report. SNAP+ would permit
submissions via the World Wide Web
using a Web browser and would have
the capability to “attach” images (as
PDF files) of related documents to
applications or requests. It would also
incorporate security features that were
not available when electronic filing of
export license applications began in the
mid 1980s. Accordingly, BIS is
proposing to amend the Export
Administration Regulations to require
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that all export license applications
(except Special Comprehensive
Licenses), reexport license applications,
Classification Requests, encryption
review requests, and notifications prior
to shipments of food and agricultural
commodities to Cuba under License
Exception AGR, along with any
supporting or related documents be
submitted via SNAP+. Any supporting
or related documents attached to the
submission would have to be in PDF
format and, if they contain text, would
have to be text searchable. BIS would
consider requests for exceptions to the
mandatory electronic filing rule and
grant them in the following
circumstances:

* A filer who has made no more than
three submissions to BIS in the
preceding twelve months;

* A filer who lacks access to the
Internet;

» BIS has rejected the filer’s request
or revoked its eligibility to file
electronically;

* BIS has requested that the filer
submit a paper document for a
particular transaction; or

* BIS determines that urgent
circumstances or circumstances beyond
the filer’s control require allowing paper
filing in a particular case.

BIS is aware of the possibility that
some applicants might have to acquire
certain hardware or software to be able
to comply with this proposed rule. BIS
also is aware that current electronic
filers who use systems other than SNAP
would have to begin using SNAP+ (or
have an authorized agent acting on their
behalf use SNAP+) in order to comply
with this proposed rule unless one of
the foregoing exceptions applies. BIS is
interested in comments that address the
benefits and burdens associated with
these requirements.

SNAP+ would eliminate the
registration of individual users by paper
communication with BIS. Instead, a
person may begin the registration
process on behalf of himself or herself
or may register an entity such as a
corporation online. That person would
be required to provide the following
information concerning the SNAP+
applicant:

* Name of SNAP+ applicant;

e Address of SNAP+ applicant;

* “Organization Type,” whether the
SNAP+ applicant is an individual or an
entity other than an individual;

 Its “Employee Identification
Number” if the SNAP+ applicant is not
an individual and is located in the
United States;

¢ The name, telephone number, and
e-mail address of the SNAP+ applicant’s
“designated official;”” and

+ The name, telephone number, and
e-mail address of the SNAP+ applicant’s
initial organization administrator.

The SNAP+ system would then
generate a paper document called an
electronic submission certification,
which explains the major
responsibilities of SNAP+ users, for the
designated official to sign and submit to
BIS. BIS would notify the designated
official by e-mail of its approval or
rejection of the application to use
SNAP+.

BIS is also proposing to convert
existing SNAP users to SNAP+ through
the following process. BIS would send
a letter to each existing SNAP user
informing it of the date on which it will
be converted to the new system. The
letter will also inform the existing SNAP
user that a person who knows the
existing user’s current SNAP company
identification number must log onto the
system to provide the name and contact
information of the individuals who the
existing user determines will be
Organization Administrator and
Designated Official in the SNAP+
system. Existing SNAP users will not be
able to use SNAP on or after the
conversion date until this step is taken.
In addition, the letter will describe the
roles of the Organization Administrator
and Certifiers, as set forth below. BIS
anticipates that it will not convert all of
the existing SNAP users to SNAP+ at
the same time and that the conversion
process may take several months
starting on the day that SNAP+ is
implemented.

SNAP+ would also create some new
roles with specific responsibilities in
the SNAP+ system. Those roles, which
apply to both new SNAP+ users and to
existing SNAP users when they are
converted to the SNAP+ system by BIS
would be:

* SNAP+ Applicant. The entity or
individual that applies to use SNAP+ to
submit documents to BIS.

* SNAP+ User. The individual or
entity that has been authorized to
submit documents via SNAP+.

 Designated Official. The individual
who executes, on behalf of the SNAP+
applicant, the application to use the
SNAP+ system.

* Organization Administrator. An
individual who can enable other people
to use the SNAP+ system on a particular
SNAP+ user’s behalf and who can
assign roles to, remove roles from, or
eliminate all access to SNAP+ for those
people. Those roles include additional
organization administrators (who can do
all of the tasks that the initial
organization administrator can do), as
well as certifiers, stagers and viewers.

¢ Certifier. An individual who can
submit to BIS, on behalf of a SNAP+
user, any type of submission that is
available via the SNAP+ system at the
time of submission, even if that type of
submission was not available at the time
that he/she became a certifier, and who
can make representations to BIS, on the
SNAP+ user’s behalf, as to the truth,
accuracy and completeness of that
submission. BIS will treat submissions
made in the SNAP+ system by any of
the SNAP+ user’s certifiers as
representations by the SNAP+ user to
the United States Government until the
certifier’s role is terminated in the
SNAP+ system by one of SNAP+ user’s
organization administrators or by BIS.

» Stager. An individual who can enter
information and documents into the
SNAP+ system on behalf of a SNAP+
User for submission to BIS by a certifier.

* Viewer. An individual who is able
to view information and documents in
the SNAP+ system, but is unable to
enter, modify or certify any information
or documents.

» Agents. An individual or entity who
submits documents via SNAP+ for
another party. An agent would be
required to notify BIS immediately if his
authority to do so is terminated. This
provision is needed so that BIS can
terminate any access that the agent
would have in the SNAP+ system to
information about a former client that is
protected from disclosure by the
confidentiality provisions of the Export
Administration Act. Within the SNAP+
system, such agents are referred to as
“third parties.”

BIS is also proposing to eliminate
some obsolete, redundant or incorrect
references in Part 748 of the Export
Administration Regulations, eliminate
an inconsistency, add information that
had been omitted and replace some
addresses listed in the regulations with
references to BIS forms containing those
addresses.

This proposed rule would make the
following specific amendments to the
Export Administration Regulations.

In part 740, § 740.17(d)(1) would be
amended to make clear that review
requests for License Exception ENC
must be filed via SNAP+ unless BIS
authorizes use of the paper form BIS—
748P, that documents submitted in
connection with SNAP+ submissions
must be in “PDF” format and, if they
contain text, must be text searchable.
The reference to § 748.2(c) for the
addresses for submitting license
applications would be replaced with a
reference to the addresses preprinted on
the form. Section 740.18(c)(2) would be
amended to replace language that makes
use of electronic filing optional with
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language that makes use of SNAP+
mandatory unless BIS has approved the
applicant for paper filing, that
documents submitted in connection
with SNAP+submissions must be in
“PDF” format and, if they contain text,
must be text searchable. Language
referring to block numbers on the form
would be replaced by names of blocks
or fields because SNAP+ does not use
block numbers.

In part 742, § 742.15(b)(2)(i) would be
amended to make clear that SNAP+
must be used for requests to review
encryption items exceeding 64 bit key
length for mass market status and to
replace the reference to § 748.2(c) for the
addresses for submitting license
applications with a reference to the
addresses preprinted on the form.
Supplement No. 6 to part 742 would be
amended by having its introductory
paragraph revised to replace language
that makes use of electronic filing
optional with language that makes use
of SNAP+ mandatory unless BIS has
approved the applicant for paper filing.
Provisions regarding use of couriers or
fax for paper documents related to
electronic applications would also be
removed because the new SNAP+
system will provide for “attachment” of
electronic images of such documents to
filings.

In part 748, §§748.1, 748.2, 748.3,
748.4, 748.5, 748.6, 748.7, 748.9, 748.10,
748.11, 748.12, 748.14, Supplement No.
1, and Supplement No. 2 would be
amended as follows.

Section 748.1, paragraph (a) would be
amended to reverse the order in which
paper and electronic submissions are
mentioned to emphasize electronic
submissions. It would also be amended
to add encryption review requests and
license exception notifications to the
listing of submission to which part 748
applies. The last sentence of this
paragraph would also be removed
because it is superfluous. Two new
paragraphs (d) and (e) would be added.
Paragraph (d) would make use of
SNAP+ mandatory for all license
applications (except Special
Comprehensive Licenses), Classification
Requests, Encryption Review requests,
and License Exception AGR
notifications unless BIS authorizes
paper filing. Paragraph (e) would
establish the grounds under which BIS
would grant authorization to use paper
filing, the procedures for requesting
authorization to use paper filing and the
method by which BIS would notify a
party of its decision. The proposed
grounds justifying paper filing are: three
or fewer filings in the preceding 12
months, lack of access to the Internet,
rejection or revocation of electronic

filing authorization by BIS, request by
BIS that a filing for a particular
transaction be submitted on paper, and
when BIS determines that urgent
circumstances or circumstances beyond
the filer’s control require paper filing in
a particular instance.

Section 748.2 paragraph (c) would be
amended by changing the first word
from “All” to “Paper” because it
provides the mailing address for paper
applications and to replace the listing of
the addresses to which paper
applications may be submitted with a
reference to the addresses listed on the
paper forms.

Section 748.3 would be amended to
revise paragraph (b) to make electronic
filing via SNAP+ mandatory unless BIS
grants an exception pursuant to
§748.1(e) and to replace references to
block numbers on the paper application
form with names or by describing the
information that must be provided when
seeking a Classification. This change is
needed because SNAP+ will not contain
block numbers. The proposal would
require that documents submitted in
connection with a Classification Request
be submitted in “PDF”’ format and be
text searchable, if they contain text. It
would also amend paragraph (b) to
replace the listing of addresses to which
Classification Requests must be sent to
a reference to the addresses on the
application form. Paragraph (c)(2)(iii)
would be amended to require the
requestor to provide an Export Control
Classification Number or a statement
that the item is EAR99 for all Advisory
Opinion requests. Classification
Requests will be clearly designated as
such and evaluated separately from
Advisory Opinions. BIS will not provide
both a Classification and an Advisory
Opinion in a response to a single
request. This change will allow BIS to
ensure that all Classification Requests
are properly recorded and will help
promote consistent results when
evaluating Classification Requests.

Section 748.4 would be amended by
revising the third sentence in paragraph
(b)(1) to replace the word ““should”” with
the word “must” in describing the
responsibility to disclose all parties to a
transaction and the functions to be
performed by each party. Block numbers
throughout the paragraph would be
replaced with names. Paragraph
(b)(2)(ii) would be amended to
implement the SNAP+ requirement that
an agent who files on behalf of others
and who is required to have a power of
attorney or other written authorization
to do so, register as a ““Third Party” in
SNAP+ and to replace block numbers
with names. Paragraph (g) also would be

amended to replace block numbers with
names.

Section 748.5 would be amended by
revising the introductory paragraph to
replace separate references to paper and
electronic applications with the single
term ‘“‘applications” and by revising
paragraph (b) to replace a block number
with a name.

Section 748.6 would be amended by
revising paragraph (a) to make clear that
license applications must be filed via
SNAP+ unless BIS has authorized paper
filing. Paragraph (e) would be amended
to provide that references to the
application control number must appear
on documents submitted in connection
with license applications submitted on
paper; and that documents submitted in
connection with applications filed via
SNAP+ must be in “PDF”’ format and
must be text searchable if they contain
text.

Section 748.7 would be almost
entirely rewritten. Provisions relating to
applying by mail to use electronic filing,
registration by BIS of each individual
who is to use electronic filing, and
assignment of company identification
numbers and personal identification
numbers would be removed.
Requirements relating to use of
company identification numbers and
personal identification numbers would
continue to apply to companies and
individuals already authorized to file
electronically until their accounts are
converted to SNAP+. BIS anticipates
that these requirements can be removed
once all electronic filers are converted
to SNAP+, a process that may take
several months starting on the date that
SNAP+ is implemented initially. The
prohibitions against copying, stealing or
using another person’s personal
identification number would remain in
effect without limitation as would the
requirement to keep a log of electronic
filings made prior to conversion to
SNAP+ (users of SNAP+ would not be
required to keep such a log). New
material would be added as follows.
Paragraph (a) would reiterate that all
electronic submissions must be made
through SNAP+. Paragraph (b)(1) would
establish the procedures for new
applicants to use SNAP+. It would set
forth the information that a SNAP+
applicant must provide and how to
provide it, how BIS would communicate
its response to the SNAP+ applicant and
would establish some specific
responsibilities for users of SNAP+.
This section would require applicants to
use SNAP+ to provide the name and
address of the SNAP+ applicant, and
whether the SNAP+ applicant is an
individual or an entity other than an
individual (referred to as “industry” in
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SNAP+). If the SNAP+ applicant is not
an individual and is located in the
United States, this section requires it to
provide its Employer Identification
Number. All SNAP+ applicants are also
required to provide name, telephone
number and e-mail address of the
SNAP+ applicant’s “Designated
Official” and initial Organization
Administrator. Paragraph (b)(2)
establishes a procedure for notifying
existing SNAP Users of the conversion
to SNAP+ and of the information that
the existing user must provide at the
time of conversion. The SNAP User
would have to provide that name and
contact information of its initial
Designated Official and Organization
Administrator. Paragraph (c) would
describe the roles and responsibilities of
parties related to SNAP+. Paragraph (d)
would describe requirements and
prohibitions of SNAP that would
continue in force after implementation
of SNAP+. Paragraph (e) would describe
responsibilities of parties who use
current electronic submission systems
that would continue until conversion to
SNAP+.

Section 748.9 would be amended by
revising paragraph (c) to make clear that
license applicants using electronic
submissions must designate on the
appropriate data entry screen the type of
supporting document they have
obtained.

Sections 748.10(f), 748.11(a)(2),
748.12(d)(1), 748.14(b) would be
amended to replace block numbers with
names. In addition, § 748.10(g) would be
amended to allow an electronic image of
the PRC End User Certificate to be
submitted in support of license
applications filed via SNAP+ provided
the applicant retains the original in its
files. The original certificate would
continue to be required for applications
submitted on paper. Section 748.12(d)
would be amended to make clear that
requests for exceptions to a support
document requirement may be
submitted as electronic attachments to a
license application filed via SNAP+.
Section 748.14(b) would be amended to
make clear that all of the recordkeeping
requirements of part 762 and not just
§762.2 apply to firearms import
certificates retained by a license
applicant and § 748.14(e) would be
amended to replace the term “BIS Form-
748P” with “application” because it
applies to both paper and electronic
applications.

Supplement No. 1 to Part 748 would
be amended to add references to
SNAP+, Export License applications,
Reexport Application requests,
Classification Requests, Encryption
Review requests, and License Exception

AGR notifications and to state that its
requirements apply to all of those types
of submissions, unless specifically
noted, regardless of whether submitted
via SNAP+ or on paper. The
descriptions of transactions that
constitute reexports would be revised to
make them more completely reflect the
definition of that term in part 772.
Clarifying language would be added to
describe when information about
ultimate consignees must be submitted.
Language that makes submission of an
item in SNAP+ the equivalent of a
signature would be added. This
supplement would also be amended to
place in a single paragraph, the
requirement to include the earlier
application control number when
reapplying for a transaction that has
been previously denied or returned
without action (RWA). The existing
supplement lists this requirement
separately for denials and RWA'’s.

Supplement No. 2 to Part 748 would
be amended throughout to replace
references to block numbers with block
or field names because SNAP+ does not
use block numbers. In addition,
paragraph (c)(2) would be amended to
delete references to Advisory Notes 3
and 4 in Category 4 of the Commerce
Control List because those Advisory
Notes no longer exist. Paragraph (c)(2)(i)
would be amended to allow submission
of facsimiles of required signed
statements by the end-user or importing
agency because electronic images of
such documents will have to be
submitted under SNAP+. A new
paragraph (c)(3) would be created
requiring that originals be retained in
accordance with the recordkeeping
requirements of the EAR. In paragraph
(f), a reference to § 734.2(b)(8) would be
corrected to read § 736.2(b)(8). In
paragraph (g)(2)(v), the words ““if
possible” would be removed from the
second sentence to more clearly reflect
long-standing policy, which requires
full disclosure of how the item proposed
for export will be used in the sensitive
nuclear end-uses to which this
paragraph applies.

In part 754, §§ 754.2(g)(1), 754.4(d)(1)
and (3), 754.5(b)(2) and supplement No.
2, footnote number 2 would all be
revised to replace language requiring
use of the paper form BXA-748P with
a requirement to use SNAP+ unless BIS
approves the use of the paper form and
to replace other references to the BXA—
748P with the term “application,”
which could apply to both electronic
and paper applications. § 754.4(d) also
would be amended to allow
applications for exports of unprocessed
western red cedar filed through SNAP+
to include the exporter’s statement in

the additional information field of the
SNAP+ application screen or as an
electronic attachment to the application
and to make the electronic certification
of the application act as a signature on
the statement rather than requiring a
separate signed statement as is done
with paper applications.

Section 772.1 would be amended by
adding a sentence to the end to the
definition of the term “Applicant” to
make clear that the definition does not
apply to the term “SNAP+ Applicant”
in § 748.7. This change is needed to
make sure that rules that apply uniquely
to applications to use SNAP+ are clearly
distinguished from the rules governing
applications in general.

Rulemaking Requirements

1. This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

2. This proposed rule contains revised
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). The OMB control number for
this collection is 0694-0088. The
requirement for most exporters to
register with and use Simplified
Network Application Processing
(SNAP+) will be submitted to OMB for
approval. The public reporting burden
for this collection of information is
estimated to average 58 minutes per
application, depending on the nature of
the submission and any relevant
supplemental information required to
support the submission, as well as the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this collection of
information to Ms. Marna Dove;
Information Collection Budget Liaison,
room H6622, Bureau of Industry and
Security, U.S. Department of Commerce,
Washington, DC 20230 and to OMB at
the Office of Information and Regulatory
Affairs, Washington, DC 20503
(Attention: BIS Desk Officer).
Notwithstanding any other provision of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

3. This rule does not contain policies
with Federalism implications as this
term is defined in Executive Order
13132.

4. The Chief Counsel for Regulation of
the Department of Commerce has
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certified to the Counsel for Advocacy of
the Small Business Administration that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities. An
entity’s potential burden under this rule
would vary based on four factors;
whether its submissions require
additional documents; its pre-existing
hardware and software; whether its
documents are already in text
searchable PDF format; and, if they are
not, whether documents in such format
can be created directly from other
computer files or whether they must be
scanned from paper documents.

Some entities might incur no
additional burden because of this rule.
These are the entities whose
submissions require no accompanying
documents, those who are already
creating the documents in text
searchable PDF format and those who
are already creating the documents
using software that is capable of
producing the same documents in PDF
text searchable format. BIS does not
have accurate data on the number of
entities that fall into this category, but
based on a recent sample from its
internal database, BIS projects that as
many as half of the submissions that it
receives do not require any
accompanying documents.

Some entities might incur only a
software acquisition burden because of
this rule. These are the entities whose
accompanying documents are already
created using software that cannot
produce PDF files directly, but that can
produce such files with additional
software that the entity can purchase.
BIS estimates that such an entity with
a small operation would incur an initial
expense of approximately $325 to
acquire that software necessary to
comply with this rule. This estimate is
based on the price of Adobe AcrobatQ
Standard Edition ($299) as posted on
the Adobe Corporation Web site on
August 13, 2003 plus any taxes or
shipping charges.

Some entities might incur software
and hardware acquisition costs and
labor costs associated with a
submission. These are the entities who
will need to scan in paper documents
and make them text searchable and who
do not presently have either hardware
or software capable of performing these
functions. In some instances, the entity
could utilize software that comes
bundled with a scanner to comply with
this requirement. In such instances, BIS
estimates that the entity would incur an
initial cost of approximately $300 (to
purchase the scanner) to comply with
this rule. In some cases, particularly if
the entity has to scan numerous

complex paper documents and make
them text searchable, the costs could be
higher. BIS estimates that the initial
costs for an entity facing such a
situation would be approximately
$1,100. This estimate is based on a price
of $300 for Adobe Acrobatl] Standard
Edition software, $400 for Adobe
Capturel software, $300 for a scanner
and $100 for taxes and shipping
charges.

Entities who have to scan paper
documents may also incur labor costs to
proofread and correct mistakes that may
occur when a computer converts images
to text. BIS estimates that, depending on
the complexity of the document,
proofreading could take from 5 minutes
to 20 minutes per page. In a recent
random sampling of submissions
recorded in BIS’s databases, the number
of supporting or explanatory pages
associated with an individual
submission varied from a low of zero to
a high of 33 pages. A typical submission
with attachments had about eight pages
attached. However, BIS has no way of
telling which attachments could be
generated electronically and which
would require scanning and
proofreading. Assuming an average of 8
pages per document and labor costs for
proofreading documents at $25 per
hour, this cost would range from $16.67
to $100 per submission. BIS believes
that this cost would not be incurred by
entities that are able to produce the PDF
documents from an electronic source
because of the accuracy of the process
for generating text in PDF files produced
from such sources.

Electronic filing would yield some
cost savings to offset part or all of these
costs. If a submission relates to
attachments from an earlier submission,
the submitter could refer to the previous
file instead of supplying new attached
documents. Currently, in many
instances, attachments are submitted to
BIS by overnight courier. Electronic
filing would eliminate these courier
costs. In addition, BIS internally uses an
electronic system to process all
submissions that are subject to this
proposed rule, whether it receives the
submission on paper or electronically.
However, the attachments are all on
paper, creating delays as paper
documents are moved to the technical
personnel in BIS and in other
government agencies. Electronic
attachments are likely to reduce
evaluation time, i.e., the total time from
submission to final decision, by several
days.

BIS does not collect data on the size
of entities that file these submissions.
However, based on the information that
it does possess, BIS believes that fewer

than 400 small entities are likely to be
affected by this rule. BIS arrived at this
conclusion by identifying all of the
entities that filed four or more
submissions during the period from
January 1, 2002 to May 13, 2003. A total
of 591 entities were identified. BIS
determined that 120 of these are not
small businesses because they are
corporations, or affiliates thereof, that
were listed in the Fortune 500 listing of
April 14, 2003, or the Fortune Global
500 listing of July 22, 2002, or because
the entity’s Web site indicated sales in
the most recent year in excess of $100
million. The lowest reported sales
figures for 2003 Fortune 500 and the
2002 Fortune Global 500 were $2.9
billion and $10 billion, respectively. Of
the remaining 471 entities, 44 submitted
export license applications totaling
more than $10 million and an additional
21 submitted license applications
between $5 million and $10 million
during the period. Although BIS does
not know their sales volumes or
employment levels, companies
anticipating such levels of export sales
are unlikely to be small businesses.

Because many industries may be
involved in exporting, BIS could not
directly relate its data to the “Small
Business Size Standards Matched to
North American Industry Classification
System” published by the Small
Business Administration (SBA).
However, BIS notes that the range of
annual sales among industries in that
publication that could be involved in
exporting is from $0.75 to $6 million.?
It is likely that many of the 406
remaining entities would not meet the
small business standard established by
the SBA. In addition, some of these
entities may either file submissions that
do not require attachments or already
create text searchable PDF files of the
documents that must be attached or
already create the documents using
software that can create PDF files
directly. For these entities, the rule
creates no new burden.

For two industries that are included
in BIS’s data, the SBA criteria is number
of employees. These two industries are
semiconductor manufacturing for which
the level is 500 employees and small
arms manufacturing, for which the level
is 1,000 employees. BIS identified
employee levels via the Web sites for
several semiconductor manufacturers
that appeared in its data. All of these
had more than 500 employees. In
addition, they all had more than $100

1 Several categories of construction contractors
had sales cutoff levels ranging up to $28.5 million.
However, such companies are unlikely to engage in
activities that require export licenses.
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million in annual sales. BIS was unable
to identify the employment level for the
firearms manufacturers in its data.

However, most BIS firearms export
applications are for shotguns that BIS
can evaluate based on the applicant’s
furnishing of the manufacturer’s name
and the shotgun model number. Such
applications typically require no
attachments.

Overall the number of small entities
affected by this proposed rule is likely
to be small. For those that are affected,
the savings from re-use of documents for
multiple submissions, reduced courier
fees and faster processing times are
likely to fully or partially compensate
for the cost of compliance with this rule.

Request for Comments

BIS is seeking public comments on
this proposed rule. The period for
submission of comments will close
January 12, 2004. BIS will consider all
comments received on or before that
date in developing a final rule.
Comments received after that date will
be considered if possible, but their
consideration cannot be assured. BIS
will not accept public comments
accompanied by a request that a part or
all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason. BIS will return such comments
and materials to the persons submitting
the comments and will not consider
them in the development of the final
rule. All public comments on this
proposed rule must be in writing
(including fax or e-mail) and will be a
matter of public record, available for
public inspection and copying. The
Office of Administration, Bureau of
Industry and Security, U.S. Department
of Commerce, displays these public
comments on BIS’s Freedom of
Information Act (FOIA) Web site at
http://www.bis.doc.gov/foia. This office
does not maintain a separate public
inspection facility. If you have technical
difficulties accessing this Web site,
please call BIS’s Office of
Administration at (202) 482—0637 for
assistance.

List of Subjects
15 CFR Parts 740 and 748

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Parts 742 and 772

Exports, Foreign Trade.

15 CFR Part 754

Exports, Foreign trade, Forests and
forest products, Petroleum, Reporting
and recordkeeping requirements.

Accordingly, Parts 740, 742, 748, 754,
and 772 of the Export Administration
Regulations (15 CFR Parts 730-799) are
proposed to be amended as follows:

PART 740—[AMENDED]

1. The authority citation for 15 CFR
Part 740 is revised read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
7, 2003, 68 FR 47833, August 11, 2003.

2. Section 740.17 is amended by
revising paragraph (d)(1) to read as
follows:

§740.17 Encryption commodities and
software (ENC).
* * * * *

(d) Review requirement. (1) Review
request procedures. To request review of
your encryption products under License
Exception ENC, you must submit to BIS
and to the ENC Encryption Request
Coordinator the information described
in paragraphs (a) through (e) of
Supplement 6 to part 742 of the EAR
(Guidelines for Submitting Review
Requests for Encryption Items). Review
requests must be submitted to BIS via
SNAP+ or, if authorized by BIS, on the
Form BIS—748P (as described in § 748.3
of the EAR). Any documents related to
review requests submitted to BIS via
SNAP+ must be in “PDF” format and,
if they contain text, must be text
searchable. To ensure that your review
request is properly routed, insert the
phrase “License Exception ENC” in the
Special Purpose block or field of the
application form and select
“Classification Request” from the work
item menu in SNAP+ or place an “X”
in the box marked ‘““Classification
Request” in the Type of Application
block on the BIS-748P. Failure to
properly complete these items may
delay consideration of your review
request. Review requests that are not
submitted electronically to BIS should
be sent to one of the addresses
preprinted on the form BIS-748P. See
paragraph (e)(5)(ii) of this section for the
mailing address for the ENC Encryption
Request Coordinator. BIS will notify you
if there are any questions concerning
your request for review under License
Exception ENC (e.g., because of missing
or incomplete support documentation).
Once your review has been completed,
BIS will notify you in writing
concerning the eligibility of your

products for export or reexport, under
the provisions of this license exception.
BIS reserves the right to suspend your
eligibility to export and reexport under
License Exception ENC and to return
your review request without action, if
you have not met the review
requirements. You may not export or
reexport retail encryption commodities,
software, or components under this
license exception to government end-
users headquartered outside of Canada
and the countries listed in Supplement
3 to this part 740, unless you have

received prior authorization from BIS.
* * * * *

3. In §740.18, revise paragraph (c)(2)
to read as follows:

§740.18 Agricultural Commodities AGR.

* * * * *

(C) * Kk %

(2) Procedures. You must submit your
License Exception AGR notification via
SNAP+ or, if BIS authorizes you to use
paper filing pursuant to § 748.1(e) of the
EAR, on the BIS-748P form. In SNAP+,
AGR notifications must be designated
by selecting ““Agricultural License
Exception Notice” from the SNAP+
work item menu. Any documentation
submitted via SNAP+ in connection
with the License Exception AGR
notification must be submitted as a
“PDF” file and must be text searchable
if the documentation contains text.
Paper notifications must be designated
by selecting “‘Other” in the “Type of
Application” block. If any of the
required information is missing, BIS
will return without action notifications
submitted via SNAP+ and will not
initiate registrations of paper
submissions. If a paper notification is
not signed, BIS will not initiate
registration. Each notification must
include:

(i) The name, telephone number, and
facsimile number (if available), of a
contact person;

(ii) The name, address (including city,
state, postal code and country) of the
applicant, the purchaser, any
intermediate consignee, the ultimate
consignee, and the end-user;

(iii) The Employer Identification
Number of the applicant if applicable;

(iv) The specific end-use;

(v) Because only EAR99 items are
eligible for this License Exception, enter
EAR99 in the ECCN field;

(vi) Quantity, units, unit price, and
total price;

(vii) Date of filing if filing on paper,
SNAP+ notices are automatically dated;

(viii) A description of the items;

(ix) The total value in U.S. dollars;
and
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(x) If the item to be exported is
fertilizer, Western Red Cedar or live
horses, you must include the
Commodity Classification Automatic
Tracking System (CCATS) number to
confirm that BIS has classified the item
as EAR99.

* * * * *

PART 742—[AMENDED]

4. The authority citation for 15 CFR
Part 742 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec.
901-911, Pub. L. 106-387; Sec. 221, Pub. L.
107-56; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 COInp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p-
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of November 9, 2001,
66 FR 56965, 3 CFR, 2001 Comp., p. 917;
Notice of August 7, 2003, 68 FR 47833,
August 11, 2003,

5.In §742.15, revise paragraph
(b)(2)(d) to read as follows:

§742.15 Encryption items.

* * * * *

(b) L

(2) * x %

(i) Procedures for requesting review.
To request review of your mass market
encryption products, you must submit
to BIS and the ENC Encryption Request
Coordinator the information described
in paragraphs (a) through (e) of
Supplement 6 to this part 742, and you
must include specific information
describing how your products qualify
for mass market treatment under the
criteria in the Cryptography Note (Note
3) of Category 5, Part 2 (“Information
Security”’), of the Commerce Control
List (Supplement No. 1 to Part 774 of
the EAR). Review requests must be
submitted via SNAP+, or if authorized
by BIS, on the Form BIS-748P, as
described in § 748.3 of the EAR. To
ensure that your review request is
properly routed, insert the phrase “mass
market encryption” in the Special
Purpose block or field of the application
form and select ““Classification Request”
from the SNAP+ work item menu or
place an “X” in the box marked
“Classification Request” on the form
BIS-748P. Failure to properly complete
these items may delay consideration of
your review request. Review requests
that are not submitted electronically to
BIS should be sent to one of the
addresses preprinted on the BIS-748P.
Submissions to the ENC Encryption
Request Coordinator should be directed
to the mailing address indicated in
§740.17(e)(5)(ii) of the EAR. BIS will

notify you if there are any questions
concerning your request for review (e.g.,
because of missing or incomplete
support documentation).

6. In supplement No. 6 to part 742
revise the introductory paragraph to
read as follows:

Supplement No. 6 to Part 742—
Guidelines for Submitting Review
Requests for Encryption Items

Review requests for encryption items and
all accompanying documents must be
submitted electronically via BIS’s Simplified
Network Application Process (SNAP+) or, if
authorized by BIS (see § 748.1(e) of the EAR),
on Form BIS-748P (Multipurpose
Application) with accompanying paper
documentation in accordance with the
procedures in § 748.3 of the EAR. Requests
must be supported by the documentation
described in this Supplement. To ensure that
your review request is properly routed, insert
the phrase ‘““mass market encryption” or
“License Exception ENC” (whichever is
applicable) in the “Special Purpose” block or
field of the application. Select “Commodity
Classification” from the SNAP+ work item
menu or, if filing a paper application, place
an “X” in the box marked ““Classification
Request” in the “Type of Application” block.
That block does not provide a separate item
to check for the submission of encryption
review requests. Failure to properly complete
these items may delay consideration of your
review request. Paper review requests must
be sent to one of the addresses pre-printed on
the form. In addition, you must send a copy
of your review request and all support
documents to: Attn: ENC Encryption Request
Coordinator, 9800 Savage Road, Suite 6131,
Fort Meade, MD 20755—-6000. For all review
requests of encryption items, you must
provide brochures or other documentation or
specifications related to the technology,
commodity or software, relevant product
descriptions, architecture specifications, and
as necessary for the review, source code. You
also must indicate whether there have been
any prior reviews of the product, if such
reviews are applicable to the current
submission. In addition, you must provide
the following information in a cover letter
accompanying your review request:

* * * * *

PART 748—[AMENDED]

7. The authority citation for 15 CFR
Part 748 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 7, 2003, 68 FR 47833, August 11,
2003.

8. In § 748.1, revise paragraph (a) and
add paragraphs (d) and (e) to read as
follows:

§748.1 General provisions.

(a) Scope. In this part, references to
the Export Administration Regulations

or EAR are references to 15 CFR chapter
VII, subchapter C. The provisions of this
part involve requests for classifications
and advisory opinions, export license
applications, encryption review
requests, reexport license applications,
and license exception notices subject to
the EAR. All terms, conditions,
provisions, and instructions, including
the applicant and consignee
certifications, contained in such form(s)
are incorporated as part of the EAR. For
the purposes of this part, the term
“application” refers to both electronic
applications and the Form BIS-748P:
Multipurpose Application.

* * * * *

(d) Electronic Filing Required. All
export license applications, reexport
license applications, encryption review
requests, license exception AGR
notifications, and Classification
Requests and their accompanying
documents must be filed via BIS’s
Simplified Network Application
Processing (SNAP+) system unless:

(i) BIS approves the applicant for
paper filing under paragraph (e) of this
section; or

(ii) The application is for a Special
Comprehensive License.

(e) Paper Filing Authorization. BIS
may grant approval to use the paper
forms (Form BIS-748P, Multipurpose
Application (revised June 15, 1996 or
later), and Form BIS—748P—-A, Item
Appendix, and Form BIS-748P-B, End-
User Appendix) for export license
applications, reexport license
applications, encryption review
requests, license exception AGR
notifications, or Classification Requests
under the conditions described in this
paragraph.

(1) Reasons for authorizing paper
applications. The party submitting the
application must meet one or more of
the following criteria:

(i) BIS has received no more than
three applications, requests or notices
from that party in the twelve months
immediately preceding its receipt of the
current application notification, or
request;

Note to paragraph (e)(1)(i): The party’s
export license applications, reexport license
applications, encryption review requests,
license exception AGR notifications, and
Classification Requests will be added
together to determine if this limit is met;

(ii) The party does not have access to
the Internet;

(iii) BIS has rejected the party’s
request or revoked its eligibility to file
electronically;

(iv) BIS has requested that the party
submit a paper copy for a particular
transaction; or
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(v) BIS determines that urgent
circumstances or circumstances beyond
the filer’s control require allowing paper
filing in a particular instance.

(2) Procedure for requesting
authorization to file paper applications,
notifications, or requests. Include, in the
Additional Information block on the
BIS-748P Multipurpose Application
Form, the criterion(ia) listed in
paragraph (e)(1) of this section upon
which the request is based. If you are
relying upon paragraph (e)(1)(ii) or (v),
explain why you lack access to the
Internet or why you believe that urgent
circumstances or circumstances beyond
your control require allowing paper
filing in this instance. If you need
additional space, attach a plain sheet of
paper with the additional explanation to
the Form BIS-748P.

(3) BIS decision. If BIS authorizes or
requires you to file using paper, it will
process your application or request in
accordance with Part 750 of the EAR. If
BIS rejects your request to file using
paper, it will return your Form BIS—
748P and all attachments to you without
action and will state the reason for the
rejection.

9. In § 748.2, revise paragraph (c) to
read as follows:

§748.2 Obtaining forms; mailing
addresses.
* * * * *

(c) Paper applications should be
mailed or submitted using an overnight
courier to one of the addresses
preprinted on the application form. BIS
will not accept applications sent C.0.D.

10. In § 748.3, revise paragraph (b)
introductory text, add a sentence to the
end of paragraph (b)(1), and revise
paragraphs (b)(2) and (c)(2)(iii) to read
as follows:

§748.3 Classification requests, advisory
opinions, and encryption review requests.
* * * * *

(b) Classification requests. You must
submit your Classification Request
electronically via SNAP+ unless BIS
approves your request to use Form BIS—
748P pursuant to § 748.1(e) of the EAR.
See the instructions contained in
supplement No. 1 to Part 748 to
complete the fields or blocks identified
for this type of request. Classification
Requests submitted on Form BIS-748P
must be sent to BIS at one of the
addresses preprinted on the form.
Related documents submitted in
connection with these requests must be
submitted as “PDF” files if the request
is submitted via SNAP+. If the
document contains text, the file must be
text searchable.

(1) * * * Unless BIS has authorized
paper filing pursuant to § 748.1(e) of the

EAR, the documents must be in “PDF”
format and, if they contain text, be text
searchable.

(2) When submitting a Classification
Request, you must provide the name of
a contact person, telephone number,
facsimile number, if available, and
specify that you are seeking a
Classification Request in the designated
fields or blocks on the electronic form
or the BIS-748P. You must provide a
recommended classification in the
designated field or block and explain
the basis for your recommendation
based on the technical parameters
specified in the appropriate ECCN, if
any, in the “‘additional information”
field or block. Describe in the
“additional information” field or block,
any ambiguities or deficiencies that
could affect the accuracy of your

recommended classification.
(C] * % %
2 * * *

(iii) The Export Control Classification
Number or, if appropriate, EAR99 for
each item; and
* * * * *

11. In § 748.4, revise the third and
fourth sentence of paragraph (b)(1), and
revise paragraphs (b)(2)(ii) and (g) to
read as follows:

§748.4 Basic guidance related to applying
for alicense.
* * * * *

(b) Disclosure of parties on license
applications and the power of attorney.
(1) Disclosure of parties. * * * If there
is any doubt about which persons
should be named as parties to the
transaction, the applicant must disclose
the names of all such persons and the
functions to be performed by each in the
“additional information” field of the
electronic application or block of the
BIS-748P Multipurpose Application
form. Note that when the foreign
principal party in interest is the
ultimate consignee or end-user, the
name and address need not be repeated
in the “additional information” field or
block. See ““Parties to the transaction” in
§748.5 of this part.

(2] * % %

(i] * * %

(ii) Application. Agents who are
required to obtain a power of attorney
or other written authorization under this
section must select “Third Party”” when
registering to use the SNAP+ system.
When completing applications, whether
electronically or on the BIS-748P
Multipurpose Application Form, the
agent must select “other” in the
“documents on file with applicant”
field or block and insert ““748.4(b)(2)” in
the Additional Information field or
block to indicate that the power of

attorney or other written authorization
is on file with the agent. See § 758.3(d)
of the EAR for power of attorney
requirement, and see also part 762 of the

EAR for recordkeeping requirements.
* * * * *

(g) Resubmission. If a license
application is returned without action to
you by BIS or your application
represents a transaction previously
denied by BIS, and you want to
resubmit the license application, a new
license application must be completed
in accordance with the instructions
contained in Supplement No. 1 to part
748. Cite the Application Control
Number on your original application in
the “Resubmission Application Control
Number” field or block on the new

license application.
* * * * *

12.In § 748.5, revise the introductory
paragraph and paragraph (b) to read as
follows:

§748.5 Parties to the transaction.

The following parties may be entered
on the export license application or
reexport license application. The
definitions, which also appear in part
772 of the EAR, are set out here for your
convenience to assist you in filling out
your application correctly.

(a) * k%

(b) Other party authorized to receive
license. The person authorized by the
applicant to receive the license. If a
person and address are listed in “Other
Party Authorized to Receive License”
field or block of the SNAP+ data entry
screen or the BIS-748P Multipurpose
Application Form, the Bureau of
Industry and Security will send the
license to that person instead of the
applicant. Designation of another party
to receive the license does not alter the
responsibilities of the applicant,

licensee or exporter.
* * * * *

13.In § 748.6, revise paragraphs (a),
(e), and the last sentence of paragraph
(g) to read as follows:

8§748.6 General instructions for license
applications.

(a) Form and instructions. An
application for a license, whether to
export or reexport, must be submitted
electronically via the SNAP+ system or,
if BIS authorizes paper filing pursuant
to § 748.1(e) of the EAR, on Form BIS—
748P, Multipurpose Application
(revised June 15, 1996 or later), and
Form BIS-748P—A, Item Appendix, and
Form BIS-748P-B, End-User Appendix.
Facsimiles or copies of these forms are
not acceptable. Instructions for
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preparing the application are in
supplement No. 1 to this part 748.

* * * * *

(e) Assembly and additional
information. Any paper documents or
correspondence relating to your paper
license applications should bear the
Application Control Number, and be
stapled together. Any documents related
to an application filed in SNAP+ must
be “attached” to the application as a
“PDF” file. If the document contains
text, the PDF file must be text
searchable. Where necessary, BIS may
require you to submit additional
information beyond that stated in the
EAR confirming or amplifying
information contained in your license

application.
* * * * *

(g) Request for extended license
validity period. * * * To request an
extended validity period, include
justification for your request in the
“additional information” field or block
on the application.

14. Revise § 748.7 to read as follows:

§748.7 Electronic submission of license
applications and other documents.

(a) Scope. This section applies to
electronic submissions of export and
reexport license applications, license
exception notifications, encryption
review requests, and Classification
Requests. All such electronic
submissions must be made through the
Simplified Network Application
Processing (SNAP+) system.

(b) Registration Procedures. (1)
Procedures for parties not authorized to
use SNAP+ prior to [implementation
date of SNAP+]. Parties who were not
authorized to use SNAP+ on
[implementation date of SNAP+] must
begin the application process
electronically at [Web site URL to be
announced in the final rule] and must
supply the information listed in
paragraphs (b)(1)(i) through (b)(1)(viii)
of this section. To complete the
application process, the SNAP+
applicant must print the document that
is generated by the on-line registration
process on the SNAP+ applicant’s
letterhead, and the SNAP+ applicant’s
designated official must sign it and
submit it to BIS at the address printed
on the document. BIS will notify the
SNAP+ applicant via e-mail at the e-
mail address of the designated official as
entered on the on-line registration form
of its decision as to whether the
applicant may file applications via
SNAP+. The following information must
be supplied:

(i) Name of SNAP+ applicant;

(ii) Address of SNAP+ applicant;

(iii) The SNAP+ applicant’s
“organization type,” i.e., whether the
applicant is an individual or industry
(industry means any entity other than
an individual);

(iv) The SNAP+ applicant’s “industry
role”, i.e., whether it is an exporter or
an agent for a principal party in interest
who is required to have a power of
attorney or other written authorization
by § 748.4(b)(2)(i) of the EAR (such an
agent is designated as a “third party” in
SNAP+);

(v) The SNAP+ applicant’s employer
identification number, if the SNAP+
applicant’s organization type is
“industry”’ and the SNAP+ applicant is
located in the Untied States;

(vi) The name, telephone number,
facsimile number (optional), and e-mail
address of the SNAP+ applicant’s
“designated official;” and

(vii) The name, telephone number,
facsimile number (optional), e-mail
address, user name and initial password
of the SNAP+ applicant’s initial
organization administrator.

(2) Procedures for parties authorized
to use SNAP prior to [implementation
date of SNAP+]. Parties authorized to
use SNAP prior to [implementation date
of SNAP+] will be notified in writing by
BIS of the date on which BIS will
convert their accounts to SNAP+, the
requirements regarding organization
administrators and certifiers described
in paragraph (c) of this section, and of
the requirement that they log onto the
SNAP+ Web site [URL to be included in
the final rule] and provide the
information described in subparagraphs
(b)(1)(vi) and (b)(1)(vii) of this section.

(c) Parties to the SNAP+ system, their
roles and responsibilities. The roles and
responsibilities in this section are in
addition to any other roles or
responsibilities imposed elsewhere in
the EAR or other applicable law.

(1) SNAP+ applicant. The SNAP+
applicant is the entity or individual that
applies to use SNAP+ to submit
documents to BIS.

(2) SNAP+ user. The SNAP+ user is
the entity or individual that has been
authorized to submit documents to BIS
via SNAP+. SNAP+ users who are
registered as “Third Parties” to submit
on behalf of other entities and SNAP+
users who wish to submit on behalf of
their subsidiaries must register the name
and address information of those other
entities or subsidiaries on the
designated entry screens in SNAP+
prior to submitting any documents on
their behalf.

(3) Designated official. The designated
official is the individual who makes, on
behalf of the SNAP+ applicant, the
application to use the SNAP+ system.

(4) Organization administrator.
Organization administrator(s) are
individuals who can enable other
individuals to use the SNAP+ system,
terminate an individual’s access to the
SNAP+ system, and who can assign or
change the roles of those individuals, all
on the SNAP+ user’s behalf. The roles
which an organization administrator
may assign to an individual are
organization administrator (who has all
of the authorities in the SNAP+ system
that the initial organization
administrator has), certifier, stager and
viewer.

(5) Certifier. Certifiers are individuals
who can submit to BIS, on behalf of the
SNAP+ user, any type of application,
form, report, document or other
information that may be submitted via
the SNAP+ system at the time of the
submission, even if it was not available
at the time that he/she became a
certifier, and make representations to
BIS on the SNAP+ user’s behalf as to the
truth, accuracy and completeness of the
application, form, report, document or
other information submitted.

(i) BIS will treat submissions made in
the SNAP+ system by any of the SNAP+
user’s certifiers as representations by the
SNAP+ user to the United States
Government until the certifier’s role is
terminated in the SNAP+ system by one
of the SNAP+ user’s organization
administrators or by BIS.

(ii) Although BIS reserves the right to
remove any individual or SNAP+ user
from the SNAP+ system at its sole
discretion, it is the responsibility of the
SNAP+ user’s organization
administrator, and not BIS, to remove a
certifier from SNAP+ or remove the role
of certifier from an individual who
ceases to be authorized by the SNAP+
user to certify submissions to BIS on the
SNAP+ user’s behalf.

(6) Stager. A stager can enter
information and documents into the
SNAP+ system on behalf of the SNAP+
user for submission to BIS by a certifier.

(7) Viewer. A viewer can view
information and documents in the
SNAP+ system, but may not enter any
information or attach any documents to
a submission.

(8) Agents. An agent (regardless of
whether it is required to have a power
of attorney or other written
authorization or whether its authority
derives from a relationship described in
§748.4(b)(2)(i) of the EAR) who submits
via SNAP+ for another party must notify
BIS immediately if his authority to do
so is terminated. Such notification must
be in writing and sent to:

Office of Exporter Services, P.O. Box 273,
Washington, DC 20044, Attention: SNAP+.
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(d) Continuing requirements. The
requirements of this paragraph relate to
electronic filing authorizations issued
prior to [implementation date of
SNAP+] and continue in effect after that
date.

(i) No person may use, copy, steal or
otherwise compromise a PIN assigned to
another person; and no person may use,
copy, steal or otherwise compromise the
company identification number where
the company has not authorized such
person to have access to the number.

(ii) Companies authorized to file
electronically prior to [insert effective
date of SNAP+] must maintain a log of
submissions made under SNAP prior to
that party being converted to SNAP+.
The log may be maintained either
manually or electronically, specifying
the date and time of each electronic
submission, the ECCNs of items
included in each electronic submission,
and the name of the employee or agent
submitting the license application. This
log may not be altered. Written
corrections must be made in a manner
that does not erase or cover original
entries. If the log is maintained
electronically, corrections may only be
made as notations. This log must be
maintained in accordance with the
requirements of part 762 of the EAR.

(e) Continuation of requirements for
existing electronic filers prior to
conversion to SNAP+. Entities and
individuals authorized to file
electronically prior to [implementation
date of SNAP+] must continue to
comply with procedures described in
this paragraph until their accounts are
converted to SNAP+.

(i) Use of company identification
numbers. The company may reveal the
company identification number
assigned to it by BIS only to the
personal identification number (PIN)
holders, their supervisors, employees, or
agents of the company with a
commercial justification for knowing
the company identification number.

(ii) Use of personal identification
numbers. An individual who has been
assigned a personal identification
number (PIN) system may not:

(A) Disclose the PIN to anyone;

(B) Record the PIN either in writing or
electronically;

(C) Authorize another person to use
the PIN; or

(D) Use the PIN following termination
by BIS or the SNAP user company of his
or her authorization to do so.

(iii) Other continuing requirements.
(A) If a PIN is lost, stolen or otherwise
compromised, the company and the PIN
holder must report the loss, theft or
compromise of the PIN immediately by
telephoning BIS at (202) 482—-0436. You

must confirm this notification in writing
within two business days to BIS at the
address provided in paragraph (c)(8) of
this section.

(B) A company authorized to file
electronically must immediately notify
BIS whenever a PIN holder leaves the
employ of the company or otherwise
ceases to be authorized by the company
to submit applications electronically on
its behalf.

(C) A company authorized to file
electronically must notify BIS of any
change in its name or address.

15. In § 748.9, revise paragraph (c)
introductory text to read as follows:

§748.9 Support documents for license
applications.
* * * * *

(c) License applications requiring
support documents. License
applications requiring support by either
a Statement by the Ultimate Consignee
and Purchaser or an Import or End-User
Certificate must indicate the type of
support document obtained by placing
an “X” in the appropriate box either in
the designated field on the electronic
form or, if filing a paper application, in
the “Documents Submitted with
Application” or the “Documents on File
with Applicant” block. If the support
document is an Import or End-User
Certificate, you must also identify the
originating country and number of the
certificate in the designated block or
field on your application. License
applications submitted without so
designating the document type, country,
and document number will be returned
without action unless satisfactory
reasons for failing to obtain the
document are supplied in the additional
information block or field or in an
attachment.

* * * * *

16. In § 748.10, revise paragraphs (f)
and (g) to read as follows:

§748.10 Import and End-user Certificates.
* * * * *

(f) Multiple license applications
supported by one certificate. An Import
or End-User Certificate may cover more
than one purchase order and more than
one item. Where the certificate includes
items for which more than one license
application will be submitted, you must
include in the Additional Information
field or block on your application, or in
an attachment to each license
application submitted against the
certificate, the following certification:

I (We) certify that the quantities of items
shown on this license application, based on
the Certificate identified in the Import/End-
User Certificate Country and Number fields
or blocks of this license application, when

added to the quantities shown on all other
license applications submitted to BIS based
on the same Certificate, do not total more
than the total quantities shown on the above
cited Certificate.

(g) Submission of Import and End-
User Certificates. Applications for
which a PRC End-User Certificate is
required that are filed via SNAP+ must
have a complete, accurate image of the
original certificate attached
electronically with the SNAP+
submission and the applicant must
retain the original certificate for the time
period specified in § 762.6 of the EAR.
Applications for which a PRC End-User
Certificate is required that are filed on
paper must be accompanied by the
original certificate. All other certificates
must be retained on file in accordance
with the recordkeeping provisions of the
part 762 of the EAR and not submitted
with the license application.

17.In § 748.11 revise the first
sentence of paragraph (a)(2) to read as
follows:

§748.11 Statement by Ultimate Consignee
and Purchaser.

(a)* EE

(2) The applicant is the same person
as the ultimate consignee, provided the
required statements are contained in the
“Additional Information” field or block
on the license application. * * *

* * * * *

18. In § 748.12, revise paragraph (d)(1)
to read as follows:

§748.12 Special provisions for support
documents.
* * * * *

(d) Procedures for requesting an
exception. (1) Requests for an exception
must be submitted with the license
application to which the request relates.
Requests relating to more than one
license application should be submitted
with the first license application and
referred to in the “Additional
Information” field or block on any
subsequent license application. The
request for an exception must be on the
applicant’s letterhead and may be
attached electronically to an application
filed via SNAP+ or submitted as a paper
attachment to an application filed on
paper.
*

19. In § 748.14 revise the section
heading, the third, fourth and fifth
sentences of paragraph (b) introductory

text, and revise paragraph (e) to read as
follows:
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§748.14 Import Certificate for firearms
destined for Organization of American
States (OAS) member countries.

(b) Import Certificate Procedure.
* * * All the recordkeeping provisions
of part 762 of the EAR apply to this
requirement. The applicant must clearly
note the number and date of the Import
Certificate or equivalent official
document on all export license
applications supported by that
Certificate or equivalent official
document. The applicant must also
indicate in the “Documents on File with
Applicant” field or block of the
application that the Certificate or
equivalent official document has been
received and will be retained on file.

* * * * *

(e) Use of Import Certificate. An
Import Certificate or equivalent official
document may be used to support only
one license application. The application
must include the same items as those
listed on the Import Certificate or

equivalent official document.
* * * * *

20. Revise supplement No. 1 to part
748 to read as follows:

Supplement No. 1 to Part 748—SNAP+,
BIS-748p, BIS-748p-a: Item Appendix,
and BIS-748p-b: End-User Appendix;
Information Requirements

All information must be entered in the
designated fields in SNAP+ or, if you are
submitting a paper application, legibly typed
within the lines for each block or box, on the
BIS-748P, BIS-748P—A, or BIS-748P-B
forms except where a signature is required on
the paper forms. On the paper forms, enter
only one typed line of text per block or line.
Except as noted below, you must supply the
following information with export and
reexport license applications, classification
requests, License Exception AGR notices, and
encryption review requests.

Contact Person. This should be a person
who can answer questions concerning the
application, request or notice. In SNAP+, the
contact person must be a person who has
been authorized access to the SNAP+ system
on behalf of the applicant as a viewer, stager,
certifier or organization administrator. On
paper applications, enter the name of the
contact person.

Telephone. In SNAP+, this information
was entered when the contact person was
given access to the system and need not be
reentered with each application. For paper
submissions, enter the telephone number of
the contact person.

Facsimile. In SNAP+, this information was
entered when the contact person was given
access to the system and need not be
reentered with each application. For paper
submissions, enter the facsimile number, if
available, of the person who can answer
questions concerning the application.

Date of Application. In SNAP+, the
computer automatically records the date of

submission. For paper applications enter the
current date.

Type of Submission. If you are filing via
SNAP+, select the type of submission from
the work item menu as follows:

For items in the United States that you
wish to export or for technology or software
(source code) that you wish to reveal to
foreign nationals in the United States, select
“Export.” See § 734.2(b)(9) for the definition
of “export” that applies to encryption source
code and object code software subject to the
EAR.

For items located outside the United States
that you wish to move from one foreign
country to another foreign country, or for
technology or software (source code) that you
wish to reveal to foreign nationals in a
foreign country, select ‘““‘Reexport.”

If you are requesting BIS to classify your
item against the Commerce Control List
(CCL), select “Commodity Classification.”

For License Exception AGR notifications,
select “‘License Exception AGR.”

For Encryption Review requests select
“Commodity Classification” and then select
the check box labeled “Encryption Item.”

Note: You may not use SNAP+ to file
Special Comprehensive License applications.

If you are filing a paper form BIS-748P,
place an “X” in the appropriate box in the
“Type of Application” block as follows:

For items located within the United States
that you wish to export or for technology or
software (source code) that you wish to
reveal to foreign nationals in the United
States mark the box labeled “Export” with an
ax

For items located outside the United States
that you wish to move from one foreign
country to another foreign country, or for
technology or software (source code) that you
wish to reveal to foreign nationals in a
foreign country, mark the box labeled
“Reexport” with an “X.”

If you are requesting BIS to classify your
item against the Commerce Control List
(CCL), place an “X” in the box labeled
“Classification Request.”

If you are submitting a Special
Comprehensive License application in
accordance with the procedures described in
part 752 of the EAR, place an “X” in the box
labeled “Special Comprehensive License.”

If you are submitting a License Exception
AGR notification, place an “X” in the box
labeled “Other.”

If you are submitting an encryption review
request place an “X” in the box labeled
“Commodity Classification.”

Documents submitted with Application.
Review the documentation you are required
to submit with your application in
accordance with the provisions of part 748 of
the EAR, and mark all applicable boxes with
an “X”.

Mark the box labeled ‘‘Foreign
Availability” with an “X” if you are
submitting an assertion of foreign availability
with your license application. See part 768
of the EAR for instructions on foreign
availability submissions.

Mark the box labeled “Tech. Specs” with
an “X” if you are submitting descriptive
literature, brochures, technical specifications,
etc. with your application.

Documents on File with Applicant. Certify
that you have retained on file all applicable
documents as required by the provisions of
part 748 by placing an “X” in the appropriate
box(es).

Special Comprehensive License. You may
not use SNAP+ if you are applying for a
Special Comprehensive License. On the BIS—
748P, complete this block only if you are
submitting an application for a Special
Comprehensive License in accordance with
part 752 of the EAR.

Special Purpose. If Supplement No. 2 to
this part requires that you enter certain
information about your items or transaction
in this field or block, enter that information.
If you are submitting an encryption review
request for License Exception ENC (§ 740.17
of the EAR) enter “License Exception ENC.”
If you are submitting an encryption review
request under the mass market provisions
(§ 742.15(b)(2) of the EAR), enter ‘“mass
market encryption.” If you are submitting an
encryption review request for any other
reason, enter ‘“‘encryption—other.”

Resubmission Application Control
Number. If your original application or
License Exception AGR notice was denied or
returned without action (RWA), provide the
Application Control Number of the original
application. This requirement does not apply
to paper applications that were returned to
you without being registered. You do not
need to supply this information for
Classification Requests or Encryption Review
Requests.

Replacement License Number. If you have
received a license for identical items to the
same ultimate consignee, but would like to
make a modification that is not excepted in
§750.7(c) of the EAR to the license as
originally approved, enter the original license
number. Include a statement in the
additional information field or block
regarding what changes you wish to make to
the original license. You do not need to
supply this information for Classification
Requests or encryption review requests.

Items Previously Exported. This
information need be completed only for
reexport license applications. Enter the
license number, License Exception symbol
(for exports under General Licenses, enter the
appropriate General License symbol), or
other authorization under which the items
were originally exported, if known, in the
“Items Previously Exported” field or block
on the BIS-748P form.

Import/End-User Certificate. Enter the
name of the country and number of the
Import or End User Certificate obtained in
accordance with the provisions of this part.
You do not need to supply this information
for Classification Requests or Encryption
Review Requests.

Applicant. In SNAP+, the following
information about the applicant must be
entered at the time of registration. On BIS—
748P forms, it must be entered with each
submission. Enter the applicant’s name,
street address, city, state/country, postal
code, and, on applications for export
licenses, the applicant’s Employer
Identification Number unless the applicant is
an individual or is an agent who is required
to obtain written authorization under
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§ 748.4(b)(2) of the EAR to file on behalf of
the applicant. Regardless of the method of
filing, provide a complete street address. P.O.
boxes are not acceptable. Refer to § 748.5(a)
of this part for a definition of “applicant.”
The Employer Identification Number is
assigned by the Internal Revenue Service for
tax identification purposes. Accordingly, you
should consult your company’s financial
officer or accounting division to obtain this
number.

Other Party Authorized to Receive License.
If you would like BIS to transmit the
approved license to another party designated
by you, select “Other Party Authorized to
Receive License” from the parties menu in
SNAP+, or if filing on paper, fill in all
information in the corresponding block.
Complete all information, including name,
street address, city, country, postal code and
telephone number. Leave this space blank if
the license is to be sent to the applicant.
Designation of another party to receive the
license does not alter the responsibilities of
the applicant.

Purchaser. If the purchaser is not also the
ultimate consignee, enter the purchaser’s
complete name, street address, city, country,
postal code, and telephone or facsimile
number. Refer to § 748.5(c) of this part for a
definition of “purchaser.” You must provide
this information even if the purchaser is also
the ultimate consignee. You do not need to
supply this information for Classification
Requests or Encryption Review Requests.

Intermediate Consignee. Enter the
intermediate consignee’s complete name,
street address, city, country, postal code, and
telephone or facsimile number. Provide a
complete street address, P.O. boxes are not
acceptable. Refer to § 748.5(d) of this part for
a definition of “intermediate consignee”. If
your proposed transaction does not involve
use of an intermediate consignee, enter
“None”. If your proposed transaction
involves more than one intermediate
consignee, provide the same information in
the additional information field or block for
each additional intermediate consignee. You
must provide this information even if the
intermediate consignee is the purchaser. You
do not need to supply this information for
Classification Requests or Encryption Review
Requests.

Ultimate Consignee. This information must
be supplied if you are submitting an export
license application. Enter the ultimate
consignee’s complete name, street address,
city, country, postal code, and telephone or
facsimile number. Provide a complete street
address, P.O. boxes are not acceptable. The
ultimate consignee is the principal party in
interest who receives the exported or
reexported items. Refer to § 748.5(e) of this
part for a definition of “ultimate consignee.”
A bank, freight forwarder, forwarding agent,
or other intermediary may not be identified
as the ultimate consignee unless it will
receive the item for its own use. Government
purchasing organizations are the sole
exception to this requirement. A government
purchasing organization may be identified as
the ultimate consignee if the actual end
user(s) is (are) an entity(ies) of the same
government and the actual end-user and end-
use are clearly identified in the “specific end

use” field or block or in the additional
documentation attached to the application.

If your application is for the reexport of
items previously exported, enter the new
ultimate consignee’s complete name, street
address, city, country, postal code, and
telephone or facsimile number. Provide a
complete street address, P.O. boxes are not
acceptable. If your application involves a
temporary export or reexport, the applicant
should be shown as the ultimate consignee
in care of a person or entity who will have
control over the items abroad.

You do not need to supply this information
for Classification Requests or Encryption
Review Requests.

End-User. Enter this information only if the
ultimate consignee you have identified is not
the actual end-user. If there will be more than
one end-user, select “‘end-user” from the
parties menu in SNAP+, or if filing a paper
application, use Form BIS-748P-B to
identify each additional end-user. Enter each
end-user’s complete name, street address,
city, country, postal code, and telephone or
facsimile number. Provide a complete street
address; P.O. boxes are not acceptable. You
do not need to supply this information for
Classification Requests or Encryption Review
Requests.

Original Ultimate Consignee. If your
application involves the reexport of items
previously exported, enter the original
ultimate consignee’s complete name, street
address, city, country, postal code, and
telephone or facsimile number. Provide a
complete street address; P.O. boxes are not
acceptable. The original ultimate consignee is
the entity identified in the original
application for export as the ultimate
consignee or the party currently in
possession of the items. You do not need to
supply this information for Classification
Requests or Encryption Review Requests.

Specific End-Use. This information must
be completed if you are submitting a license
application. Provide a complete and detailed
description of the end-use intended by the
ultimate consignee and/or end-user(s). If you
are requesting approval of a reexport, provide
a complete and detailed description of the
end-use intended by the new ultimate
consignee or end-user(s) and indicate any
other countries for which resale or reexport
is requested. If additional space is necessary,
use the “additional information” block on
Form BIS-748P-A or B. Be specific. Such
general descriptions such as “research”,
“manufacturing”, or “scientific uses” are not
acceptable. You do not need to supply this
information for Classification Requests or
Encryption Review Requests.

ECCN or EAR99. Enter the Export Control
Classification Number (ECCN) that
corresponds to the item you wish to export
or reexport or, if appropriate, EAR99. If you
are submitting a Classification Request,
provide a recommended classification for the
item.

CTP. You must furnish this information
only if your application involves a digital
computer or equipment containing a digital
computer as described in Supplement No. 2
to this part. Instructions on calculating the
CTP are contained in a Technical Note at the
end of Category 4 in the CCL.

Model Number. Enter the correct model
number for the item.

CCATS Number. If you have received a
classification for this item from BIS, provide
the CCATS number shown on the
classification issued by BIS.

Quantity. Identify the quantity to be
exported or reexported, in terms of the
“Unit” described in the “Units” paragraph of
the ECCN entry. If the “Unit” for an item is
“$ value”, enter the quantity in units
commonly used in the trade. You do not
need to supply this information for
Classification Requests or Encryption Review
Requests.

Units. The “Unit” paragraph within each
ECCN will list a specific “Unit” for those
items controlled by the entry. If an item is
licensed in terms of “$ value”, the unit of
quantity commonly used in trade must also
be shown. On license applications for items
on the CCL, the unit must be supplied unless
the “Unit” for the applicable ECCN reads “N/
A” on the CCL. For License Exception AGR
notifications use the unit of quantity
commonly used in the trade. You do not
need to supply this information for
Classification Requests or Encryption Review
Requests.

Unit Price. Provide the fair market value of
the items you wish to export or reexport.
Round all prices to the nearest whole dollar
amount. Give the exact unit price only if the
value is less than $0.50. If normal trade
practices make it impractical to establish a
firm contract price, state in the “Additional
Information” field or block, the precise terms
upon which the price is to be ascertained and
from which the contract price may be
objectively determined. You do not need to
supply this information for Classification
Requests or Encryption Review Requests.

Total Price. Provide the total price of the
item(s) listed on the application or
notification. You do not need to supply this
information for Classification Requests or
Encryption Review Requests.

Manufacturer. Provide the name only of
the manufacturer, if known, for each of the
items you wish to export, reexport, or have
BIS classify, if different from the applicant.

Technical Description. Provide a
description of the item(s) you wish to export,
reexport, or have BIS classify. Provide details
when necessary to identify the specific
item(s); include all characteristics or
parameters shown in any applicable ECCN
using measurements identified in the ECCN
(e.g., basic ingredients, composition,
electrical parameters, size, gauge, grade,
horsepower, etc.). These characteristics must
be identified for the items in the proposed
transaction when they are different from the
characteristics described in promotional
brochure(s).

Total Application Dollar Value. Enter the
total value of all items contained on the
application in U.S. Dollars. The use of other
currencies is not acceptable.

Additional Information. Enter additional
data pertinent to the application as required
in the EAR. Include special certifications,
names of parties of interest not disclosed
elsewhere, explanation of documents
attached, or any other additional information
that you want BIS to consider in the
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submission. Before entering information in
this field or block, make sure that it is not
required to be entered in one of the specific
fields or blocks listed in this supplement.

If you are submitting a Classification
Request, use this field or block to explain
why you believe the recommended ECCN
that you entered in the ECCN field or block
is appropriate. This explanation must contain
an analysis of the item in terms of the
technical control parameters specified in the
appropriate ECCN, if any. Describe any
ambiguities or deficiencies that could affect
the accuracy of your recommended
classification.

If additional space is necessary, submit an
“attachment” to your SNAP+ submission or,
if filing on paper, use the ‘“Additional
Information” block on the Form BIS-748P—
AorB.

Signature. In SNAP+, electronically
submitting an application, request, or
notification operates as a signature. Paper
forms must be manually signed in the
designated block by the applicant or its duly
authorized agent. The name and title of the
person signing must be entered in the
designated blocks. Rubber-stamped or
electronic signatures are not acceptable. If the
person signing is acting on behalf of an agent
who is required under § 748.4(b)(2) of the
EAR to have written authorization from the
applicant, enter the agent’s name in the
“additional information”’ block.

21. In supplement No. 2 to part 748:

a. Revise the introductory text;

b. Revise paragraphs (a) introductory
text and (b);

c. Revise the second sentence of
paragraph (c);

d. Add paragraph (c)(3);

e. Revise paragraphs (c)(1) and (2)
introductory text and (2)(i);

f. Revise paragraphs (d)(1) through (6);

g. Revise paragraphs (e)(1) and (2);

h. Revise paragraph (f);

i. Revise paragraph (g)(2);

j- Revise paragraphs (i)(1) and (2);

k. Revise paragraphs (j)(1)(i) and (ii),
(2)(i) and (ii), and (3)(i) and (ii);

1. Revise the second sentence of
paragraph (1);

m. Revise paragraphs (m) introductory
text, (0)(1), and (p); and

n. Revise the first sentence of
paragraph (r).

The additions and revisions read as
follows:

Supplement No. 2 to Part 748—Unique
License Application Requirements

In addition to the instructions contained in
Supplement No. 1 to part 748, you must also
ensure that the additional requirements for
certain items or types of transactions
described in this supplement are addressed
in your license application. All other fields
or blocks not specifically identified in this
supplement must be completed in
accordance with the instructions contained
in Supplement No. 1 to part 748. The term
field relates to a data entry field on the
SNAP+ entry screens, unless otherwise

noted. The term “block” used in this
supplement relates to Forms BIS-748P, BIS—
748—A, and BIS-748-B.

(a) Chemicals, medicinals, and
pharmaceuticals. If you are submitting a
license application for the export or reexport
of chemicals, medicinals, and/or
pharmaceuticals, the following information
must be provided in the Technical
Description field or block.

* * * * *

(b) Communications intercepting devices.
If you are required to submit a license
application under § 742.13 of this part, you
must enter the words “Communications
Intercepting Device(s)” in the “Special
Purpose” field or block. The item you are
requesting to export or reexport must be
specified by name in the “Technical
Description” field or block.

(c) Digital computers, telecommunications,
and related equipment. * * * License
applications involving computers controlled
by Category 4 must identify a Composite
Theoretical Performance (CTP) in the “CTP”
field or block. * * *

(1) Requirements for license applications
involving “digital computers.” If you are
submitting a license application to export or
reexport ‘“digital computers” or equipment
containing ““digital computers” to
destinations in Country Group D:1 (See
Supplement No. 1 to part 740 of the EAR),
or to upgrade existing ‘“‘digital computer”
installations in those countries, you must
include in addition to the CTP in the “CTP”
field or block the following information:

(1] * * %

(11] * * %

(2) Additional requirements. License
applications to export or reexport computers
or related equipment must include:

(i) A signed statement or, when filing via
SNAP+, a facsimile thereof by a responsible
representative of the end-user or the
importing agency describing the end-use and
certifying that the “digital computers” or
related equipment:

(A] * Kk %

(B) * x %

(11] * * %

(111) * k%

(3) Recordkeeping. Applicants who submit
facsimile statements to meet the
requirements of paragraph (c)(2)(i) of this
Supplement 2, must maintain the signed
original for the period specified in § 762.6 of
the EAR.

(d) Gift parcels; consolidated in a single
shipment. * * *

(1) In the “Purchaser” field or block, enter
the word “None”;

(2) In the “Ultimate Consignee” field or
block, enter the word ‘““Various” instead of
the name and address of a single ultimate
consignee;

(3) In “Specific End-Use” field or block,
enter the phrase “For personal use by
recipients”;

(4) In the “Quantity” field or block,
indicate a reasonable estimate of the number
of parcels to be shipped during the validity
of the license;

(5) In “Technical Description” field or
block, enter the phrase “Gift Parcels”; and

(6) In “Total Application Value” field or
block, indicate a reasonable value

approximation proportionate to the quantity
of gift parcels identified in the “Quantity”
field or block.

(e) Intransit through the United States.

(1) In the “Special Purpose” field or block,
enter the phrase “Intransit Shipment”’;

(2) In the “Additional Information” field or
block, enter the name and address of the
foreign consignor who shipped the items to
the United States and state the origin of the
shipment;

* * * * *

(f) Intransit outside of the United States. If
you are submitting a license application
based on General Prohibition No. 8 stated in
§736.2(b)(8) of the EAR and identification of
the intermediate consignee in the country of
unlading or transit is unknown at the time
the license application is submitted, the
country of unlading or transit must be shown
in the “Intermediate Consignee” field or
block.

(g) Nuclear Nonproliferation items and
end-uses.

* * * * *

(2) License application requirements.
Along with the required certification, you
must include the following information in
your license application:

(i) In the “Documents on File with
Applicant” field or block, place an “X” in the
box titled ‘“Nuclear Certification’’;

(ii) In the “Special Purpose” field or block,
enter the phrase “NUCLEAR CONTROLS”;

(iii) In “Specific End-Use” field or block,
provide, if known, the specific geographic
locations of any installations, establishments,
or sites at which the items will be used;

(iv) In the “Technical Description” field or
block, if applicable, include a description of
any specific features of design or specific
modifications that make the item capable of
nuclear explosive activities, or of safeguarded
or unsafeguarded nuclear activities as
described in § 744.2(a)(3) of the EAR; and

(v) In the “Additional Information” field or
block, if your license application is being
submitted because you know that your
transaction involves a nuclear end-use
described in § 744.2 of the EAR, you must
fully explain the basis for your knowledge
that the items are intended for the purpose(s)
described in § 744.2 of the EAR. Indicate the
specific end-use(s) the items will have in
designing, developing, fabricating, or testing
nuclear weapons or nuclear explosive
devices or in designing, constructing,
fabricating, or operating the facilities
described in § 744.2(a)(3) of the EAR.

* * * * *

(i) Parts, components, and materials
incorporated abroad into foreign-made
products. * * *

(1) License applications for the export of
parts and components. If you are submitting
a license application for the export of parts,
components, or materials to be incorporated
abroad into products that will then be sent
to designated third countries, you must enter
in the “Specific End-Use” field or block, a
description of end-use including a general
description of the commodities to be
manufactured, their typical end-use, and the
countries where those commodities will be
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marketed. The countries may be listed
specifically or may be identified by Country
Groups, geographic areas, etc.

(2) License applications for the reexport of
incorporated parts and components. If you
are submitting a license application for the
reexport of parts, components, or materials
incorporated abroad into products that will
be sent to designated third countries you
must include the following information in
your license application:

(i) In the “Special Purpose” field or block,
enter the phrase “Parts and Components”’;

(ii) In the “Ultimate Consignee” field or
block, enter the name, street address, city and
country of the foreign party who will be
receiving the foreign-made product. If you
are requesting approval for multiple
countries or consignees enter ‘“Various” in
the “Ultimate Consignee” field or block and
list the specific countries, Country Groups, or
geographic areas in the “Additional
Information” field or block;

(iii) In the “Original Ultimate Consignee”
field or block, enter the name, street address,
city, and country of the foreign party who
will be exporting the foreign-made product
incorporating U.S. origin parts, components
or materials;

(iv) In the “Specific End-Use” field or
block, describe the activity of the end-user
identified in the “End-User” field or block or,
if the ultimate consignee is also the end user,
of the ultimate consignee identified in the
“Ultimate Consignee” field or block, and the
end-use of the foreign-made product. Indicate
the final configuration if the product is
intended to be incorporated in a larger
system. If the end-use is unknown, state
“unknown” and describe the general
activities of the end-user;

(v) In the “Quantity” field or block, specify
the quantity for each foreign-made product.
If this information is unknown, enter
“Unknown” in the Quantity field or block;

(vi) In the “Total Price” field or block,
enter the digit “0” for each foreign-made
product;

(vii) In the “Technical Description” field or
block, describe the foreign-made product that
will be exported, specifying type and model
or part number. Attach brochures or
specifications, if available. Show as part of
the description the unit value, in U.S.
dollars, of the foreign-made product (if more
than one foreign-made product is listed on
the license application, specify the unit value
for each type/model/part number). Also
include a description of the U.S. content
(including the applicable Export Control
Classification Number(s)) and its value in
U.S. dollars. If more than one foreign-made
product is identified on the license
application, describe the U.S. content and
specify the U.S. content value for each
foreign-made product. Also, provide
sufficient support information to explain the
basis for the stated values. To the extent
possible, explain how much of the value of
the foreign-made product represents foreign
origin parts, components, or materials, as
opposed to labor, overhead, etc. When the
U.S. content varies and cannot be specified
in advance, provide a range of percentage
and value that would indicate the minimum
and maximum U.S. content;

(viii) Include separately in the “Technical
Description” field or block a description of
any U.S. origin spare parts to be reexported
with the foreign-made product, if they exceed
the amount allowed by § 740.10 of the EAR.
Enter the quantity, if appropriate, in the
“Quantity” field or block. Enter the ECCN for
the spare parts in the “ECCN”’ field or block
and enter the value of the spare parts in the
“Total Price” field or block;

(ix) In the “Total Application Dollar
Value” field or block, enter the digit “0;”

(x) If the foreign-made product is the direct
product of U.S. origin technology that was
exported or reexported subject to written
assurance, a request for waiver of that
assurance, if necessary, may be made in the
“Additional Information” field or block. If
U.S. origin technology will accompany a
shipment to a country listed in Country
Group D:1 or E:2 (see Supplement No. 1 to
part 740 of the EAR) describe in Additional
Information field or block the type of
technology and how it will be used.

(j) Ship stores, plane stores, supplies, and
equipment.

(1) * * %

(i) In the “Ultimate Consignee” field or
block, enter the name, street address, city,
and country of the shipyard where the vessel
is being constructed;

(ii) In “Technical Description” field or
block, state the length of the vessel for a
vessel under 12 m (40 ft) in length. For a
vessel 12 m (40 ft) in length or over, provide
the following information (if this information
is unknown, enter ‘“‘unknown” in this field
or block): * * *

(2) * * %

(i) In the “Ultimate Consignee” field or
block, enter the name and address of the
plant where the aircraft is being constructed;

(ii) In the “Technical Description” field or
block, enter the following information (if this
information is unknown, enter “unknown”
in this field or block): * * *

(3) * ok *

(i) In the “Ultimate Consignee” field or
block, enter the name of the owner, the name
of the vessel, if applicable, and port or point
where the items will be taken aboard;

(ii) In the “Ultimate Consignee” field or
block enter the following statement if, at the
time of filing the license application, it is
uncertain where the vessel or aircraft will
take on the items, but it is known that the
items will not be shipped to a country listed
in Country Group D:1 or E:2 (see Supplement
No. 1 to part 740 of the EAR):

* * * * *

(1) Reexports. * * * The license
application must specify the country to
which the reexport will be made in the
“Additional Information” field or block.

L

(m) Robots. If you are submitting a license
application for the export or reexport of items
controlled by ECCNs 2B007 or 2D001
(including robots, robot controllers, end-
effectors, or related software) the following
information must be provided in the
“Additional Information” field or block:

* * * * *

(0) Technology—(1) License application

instruction. If you are submitting a license
application for the export or reexport of

technology you must check the box labeled
“Letter of Explanation” in the “Documents
Submitted with the Application” block on
the BIS-748P or select “‘Letter of
Explanation” from the pull down menu in
the “Document Type” field when attaching
an electronic copy of a document to the
SNAP+ form, enter the word ‘“Technology”
in the “Special Purpose” field or block, leave
the “Quantity” and “Manufacturer” fields or
blocks blank, and include a general statement
that specifies the technology (e.g., blueprints,
manuals, etc.) in the “Technical Description”
field or block.

* * * * *

(p) Temporary exports or reexports. If you
are submitting a license application for the
temporary export or reexport of an item (not
eligible for the temporary exports and
reexports provisions of License Exception
TMP (see § 740.9(a) of the EAR) you must
include the following certification in the
Additional Information field or block:

The items described on this license
application are to be temporarily exported (or
reexported) for (state the purpose, e.g.,
demonstration, testing, exhibition, etc.), used
solely for the purpose authorized, and
returned to the United States (or originating
country) as soon as the temporary purpose
has ended, but in no case later than one year
of the date of export (or reexport), unless
other disposition has been authorized in
writing by the Bureau of Industry and
Security.

* * * * *

(r) Encryption review requests. Enter in the
Special Purpose field or block, “License
Exception ENC” if you are submitting an
encryption review request for license
exception ENC (§ 740.17 of the EAR) or
“mass market encryption” of you are
submitting an encryption review request
under the mass market encryption provisions
(§742.15(b)(2) of the EAR). * * *

PART 754—[AMENDED]

22. The authority citation for 15 CFR
part 754 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 30 U.S.C. 185(s), 185(u); 42 U.S.C.
6212; 43 U.S.C. 1354; 46 U.S.C. app. 466¢;
E.O. 11912, 41 FR 15825, 3 CFR, 1976 Comp.,
p- 114; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2003, 68
FR 47833, August 11, 2003.

23.In § 754.2, revise paragraph (g)(1)
to read as follows:

§754.2 Crude Oil.
* * * * *

(g) Exports of certain California crude
oil.

* * * * *

(1) Applicants must submit their
applications electronically via BIS’s
Simplified Network Application Process
(SNAP+) system unless BIS has
authorized the applicant to use the
paper Form BIS-748P (See § 748.1(e) of
the EAR). Paper applications must be
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sent to: Office of Exporter Services,
ATTN: Short Supply Program—
Petroleum, Bureau of Industry and
Security, U.S. Department of Commerce,
P.O. Box 273, Washington, DC 20044.

* * * * *

24.In § 754.4, revise paragraphs
(d)(1), (d)(2), and (d)(3) to read as

follows:

§754.4 Unprocessed Western Red Cedar.

* * * * *

(d) License Applications. (1)
Applicants requesting to export
unprocessed western red cedar must
submit a properly completed
application electronically via SNAP+
unless BIS has authorized the applicant
to use the paper form BIS-748P,
Multipurpose Application Form (see
§748.1(e) of the EAR). An application to
export unprocessed western red cedar
must include such other documents as
may be required by BIS, and the
following statement, either in the
‘““Additional Information” field or block
of the application or as a separate signed
statement from an authorized
representative of the exporter (if
submitted in the “Additional
Information” field of the application, a
separate signature is not required):

I, (Name) (Title) of (Exporter) HEREBY
CERTIFY that to the best of my knowledge
and belief the (Quantity) (cubic meters or
board feed scribner) of unprocessed western
red cedar timber that (Exporter) proposes to
export was not harvested from State or
Federal lands under contracts entered into
after October 1, 1979.

(Signature)
(Date)

(2) “Various” may be entered in the
“Purchaser” and ‘“Ultimate Consignee”
fields or blocks on the applications
when there is more than one purchaser
or ultimate consignee.

(3) For each application submitted,
and for each export shipment made
under a license, the exporter must
assemble and retain for the period
described in part 762 of the EAR, and
produce or make available for
inspection, the following:

(1) * *x %

(11) * * %

* * * * *

25. In § 754.5, revise paragraph (b)(2)

to read as follows:

§754.5 Horses for Export by Sea
* * * * *

* *x %

b License policy. (1)

(2) Other license applications will be
approved if BIS, in consultation with
the Department of Agriculture,
determines that the horses are not
intended for slaughter. You must

provide a statement in the “Additional
Information” field or block of the
license application, certifying that no
horse under consignment is being
exported for the purpose of slaughter.

26. In supplement No. 2 to part 754,
revise footnote number 2 to read as
follows:

2 For export licensing purposes, report

commodities on export license applications
in units of quantity indicated.

PART 772—[AMENDED]

27. The authority citation for 15 CFR
part 772 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
7,2003, 68 FR 47833, August 11, 2003.

28. Revise § 772.1 by adding a
sentence at the end of the definition of
“applicant” as follows:

§772.1 Definitions.
* * * * *

Applicant * * *

This definition does not apply to the
term “SNAP+ applicant”” used in § 748.7
of the EAR.

* * * * *

Dated: November 3, 2003.
Peter Lichtenbaum,

Assistant Secretary for Export
Administration.

[FR Doc. 03-28133 Filed 11-10-03; 8:45 am)|]
BILLING CODE 3510-33-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 161

RIN 1076—-AE46

Navajo Partitioned Lands Grazing
Permits

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Notice of proposed rulemaking.

SUMMARY: This rulemaking adds a new
part to the regulations of the Bureau of
Indian Affairs to govern the grazing of
livestock on the Navajo Partitioned
Land (NPL) of the Navajo-Hopi Former
Joint Use Area (FJUA) of the 1882
Executive Order reservation. The
purpose of these regulations is to
conserve the rangelands of the NPL in
order to maximize future use of the land
for grazing and other purposes.

DATES: Written comments must be
submitted no later than February 10,
2004.

ADDRESSES: All comments on the
proposed rule must be in writing and
addressed to: Bill Downes, Acting
Director, Office of Trust
Responsibilities, Attn.: Agriculture and
Range, MS-3061-MIB, Code 210, 1849
C Street, NW., Washington, DC 20240,
Telephone (202) 208-6464.

You may submit written comments on
the proposed information collection to
the Desk Officer for the Department of
the Interior, Office of Management and
Budget, either by telefaxing to (202)
395—6566, or by e-mail to
OIRA_DOCKET@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Harold Russell, (505) 863—8256, at the
Navajo Regional Office in Gallup, New
Mexico.

SUPPLEMENTARY INFORMATION: As a result
of the long-standing dispute between
the Hopi Tribe and the Navajo Nation
over beneficial ownership of the
reservation created by the Executive
Order of December 16, 1882, Congress
passed the Act of July 22, 1958, 72 Stat.
403, which permitted the Navajo Nation
and the Hopi Tribe to sue each other in
federal court to resolve the issue. The
Hopi Tribe initiated such a suit on
August 1, 1958, in United States District
Court for the District of Arizona in
Healing v. Jones, 174 F. Supp. 211 (D.
Ariz. 1959), (Healing I). The merits of
the case were heard by a three judge
panel of the United States District Court
for the District of Arizona in Healing v.
Jones, 210 F. Supp. 125 (D. Ariz. 1962)
aff’d 373 U.S. 758 (1963), (Healing II)
after the initial procedural challenges to
the suit were dismissed in Healing I.
The district court determined that while
the Hopi Tribe had a right to the
exclusive use and occupancy of a
portion of the 1882 reservation know as
District 6, it shared the remaining lands
of the 1882 reservation in common with
the Navajo Nation. Disputes between the
two tribes continued over the right to
use and occupy the 1882 reservation in
spite of the district court’s decision in
Healing II. In an attempt to resolve these
ongoing problems, Congress enacted the
Navajo-Hopi Settlement Act, 25 U.S.C.
640d—-640d—31, which provided for the
partition of the Joint Use Area of the
1882 reservation, excluding District 6,
between the two tribes. The Act was
amended by the Navajo-Hopi Indian
Relocation Amendments Acts of 1980,
94 Stat. 929, due to the dissatisfaction
expressed by both tribes with the
relocation process.

The Relocation Act Amendments
added subsection (c) to 25 U.S.C. 640d—
18. It required the Secretary of the
Interior to complete the livestock
reduction program contained in 25
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U.S.C. 640d-18(a) within 18 months of
its enactment. The new subsection also
required that all grazing control and
range restoration activities be
coordinated and executed with the
concurrence of the tribe to which the
land had been partitioned. In 1982, the
U.S. District Court for the District of
Arizona determined in Hopi Tribe v.
Watt, 530 F. Supp. 1217 (D. Ariz. 1982),
that the grazing regulations contained in
part 153 of 25 CFR were invalid with
respect to the 1882 reservation
partitioned to both the Navajo Nation
and the Hopi Tribe. The court reached
that conclusion because the regulations
did not provide for the concurrence of
the Navajo Nation or the Hopi Tribe as
required by the Relocation Act
Amendments. The district court’s ruling
was upheld by the Ninth Circuit Court
of Appeals in Hopi Tribe v. Wait, 719

F. 2d 314 (9th Cir. 1983).

As a result of the decision in Hopi
Tribe v. Watt, Id., the Bureau of Indian
Affairs sought the concurrence of the
Navajo Nation for the regulations, which
are herein published. The concurrence
of the Navajo Nation to these regulations
was provided verbally by the Navajo-
Hopi Land Commission and the Navajo
Nation Natural Resource Committee
which met jointly on June 26, 2003.
Non-substantive, editorial changes have
been made to the proposed regulations,
which were approved by the Navajo
Nation.

These regulations are issued to
implement the Secretary of the Interior’s
responsibilities for the Navajo
Partitioned Lands as mandated by the
Navajo-Hopi Settlement Act, as
amended by the Relocation Act
Amendments, and the previously cited
federal court decisions. In 1982, part
152 of 25 CFR was re-designated as part
167, Navajo Grazing Regulations, and
part 153 of 25 CFR was re-designated as
part 168, Hopi Partitioned Lands
Grazing Regulations. All grazing permits
issued for the joint Use Area under the
old 25 CFR part 152, some of which
dated from 1940, were canceled within
one year pursuant to the Order of
Compliance issued on October 14, 1972,
by the U.S. District Court of the District
of Arizona in Hamilton v. MacDonald,
Civ. 579-PCT. From 1973 through 1978,
the Bureau of Indian Affairs did not
issue grazing permits for the Joint Use
Area (JUA) during calculation of the
range’s carrying capacity and stocking
rates. However, in late 1977 the Joint
Use Area Administrative Office of the
Bureau of Indian Affairs at Flagstaff,
Arizona, completed its inventory and
began issuing annual grazing permits to
the residents of the JUA. These interim
permits were limited to one year by

order of the federal district court. Since
the 1982 ruling in Hopi v. Watt, 530
F.2d 1217 (1983), declaring that the pre-
1982 regulations were invalid, the
Bureau of Indian Affairs has been
subject to the provisions of the Navajo-
Hopi Settlement Act, as amended,
which require the development of new
grazing regulations for the Navajo
Partitioned Land with the concurrence
of the Navajo Nation. These regulations
are the product of that consultation.

Proposed rulemaking was published
in the Federal Register on November 1,
1995 (60 FR 55506), and invited
comments for 60 days ending January 2,
1996. To allow maximum input from
the Navajo and Hopi Tribes and the
public, an extension of the comment
period to September 9, 1996 was
published in the Federal Register on
June 10, 1996 (61 FR 29327). A total of
74 written comments were received
from individuals and attorneys
representing the Navajo Nation, as well
as individuals commenting on their own
behalf. The comments were reviewed by
the Navajo-Hopi Land Commission of
the Navajo Nation Council NPL
Subcommittee during the week of
November 17, 1996. The suggested
responses to the comments were sent to
the Navajo Nation Resources Committee
for further review and consideration on
September 10, 1998. Comments and
recommendations were adopted and
incorporated into a proposed rule which
was never finalized. We have reviewed
the comments and recommendations,
and incorporated them in the proposed
rule where appropriate.

This rulemaking also incorporates the
requirements of the American Indian
Agricultural Resource Management Act
(ATARMA)(107 Stat. 2011, 25 U.S.C.
§3703 et seq.), as amended. The
purposes of ATARMA include carrying
out the trust responsibility of the United
States and promoting self-determination
of Indian tribes by providing for the
management of Indian agricultural lands
and related renewable resources in a
manner consistent with identified tribal
goals and priorities for conservation,
multiple use, and sustained yield; by
authorizing the Secretary to take part in
the management of Indian agricultural
lands with the participation of the
beneficial owners of the land in a
manner consistent with the trust
responsibility of the Secretary and the
objectives of the beneficial owners; and
by providing for the development and
management of Indian agricultural land.
The AIARMA requires that the Secretary
conduct all land management activities
on Indian agricultural lands in
accordance with agricultural resource
management plans, integrated resources

management plans, and all tribal laws
and ordinances, except where such
compliance would be contrary to the
trust responsibility of the United States.
Final regulations governing grazing
permits for all Indian lands were
promulgated in 25 CFR part 166 on
January 22, 2001, and are found at 25
CFR part 166. While part 166 applies to
all Indian agricultural lands, part 161
applies only to the Navajo Partitioned
Lands. Both regulations implement the
requirements of AIARMA.

Section-by-Section Analysis of the
Proposed Rule

Subpart A, “Definitions, Authority,
Purpose and Scope,” contains key terms
used throughout the proposed
regulation. These terms are consistent
with those found in AIARMA. This
subpart also describes the Secretary’s
authorities under this part.

Subpart B, “Tribal Policies and Laws
Pertaining to Permits,” is consistent
with ATARMA and makes clear that
Navajo Nation laws generally apply to
land under the jurisdiction of the
Navajo Nation, except to the extent that
those Navajo Nation laws are
inconsistent with applicable federal
law. Further, unless prohibited by
federal law, BIA will recognize and
comply with tribal laws regulating
activities on the Navajo Partitioned
Lands, including tribal laws relating to
land use, environmental protection, and
historic or cultural preservation.

Subpart C, “General Provisions,” lists
the environmental compliance and
management documents that are
required by AIARMA. This subpart also
discusses how carrying capacity and
stocking rates are established.

Subpart D, “Grazing Permit
Requirements,” describes the general
requirements for obtaining a permit, the
provisions contained in a grazing
permit, the restrictions placed on
permits, and other permit requirements.

Subpart E, “Reissuance of Grazing
Permits,” sets forth eligibility and
priority criteria for reissuance of
cancelled grazing permits. This subpart
makes clear that the Navajo Nation may
prescribe eligibility requirement for
grazing allocations within 180 days
following the effective date of these
regulations. BIA will prescribe the
eligibility requirements after expiration
of the 180-day period in the event that
the Navajo Nation does not prescribe
eligibility requirements, or in the event
that satisfactory action is not taken by
the Navajo Nation. This subpart also
describes how new permits may be
granted after the initial reissuance of
permits, and sets forth the procedures



Federal Register/Vol. 68, No. 218/ Wednesday, November 12, 2003 /Proposed Rules

64025

for re-issuing permits and allocating
permits within each range unit.

Subpart F, “Modifying A Permit,”
describes how permits may be
transferred, assigned or modified.

Subpart G, “Permit Violations,” sets
forth the procedures for the
investigation, notification and
processing of permit violations. This
section also describes the process by
which mediation can be used in the
event of a permit violation.

Subpart H, “Trespass,”” describes the
process for trespass notification,
enforcement, actions and penalties,
damages and costs. This subpart is
substantially similar to the general
grazing regulations, 25 CFR, part 166,
subpart I, and is consistent with
AIARMA.

Subpart I, “Concurrence/Appeals/
Amendments,” sets forth the procedures
for the Navajo Nation to provide
concurrence to BIA under this part. This
subpart also states that decisions made
by BIA under this part may be appealed,
and that decisions made by the Navajo
Nation under this part may be appealed
to the appropriate hearing body of the
Navajo Nation.

Procedural Requirements

A. Regulatory Planning and Review
(Executive Order 12866)

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Office of
Management and Budget (OMB) must
determine whether the regulatory action
is “significant”” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
in the Executive Order.

This proposed rule describes how BIA
will administer grazing permits on trust
land. Thus, the impact of the rule is
confined to the Federal Government and
individual Indian and the Navajo
Nation, and does not impose a

compliance burden on the economy
generally. Accordingly, it has been
determined that this rule is not a
“significant regulatory action’” under
any of the preceding criteria.

B. Regulatory Flexibility Act (5 U.S.C.
601 et seq.)

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., as amended,
whenever an agency is required to
publish a notice of rule making for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (e.g., small businesses, small
organizations, and small government
jurisdictions). Indian tribes are not
considered to be small entities for
purposes of the Act and, consequently,
no regulatory flexibility analysis has
been done.

This proposed implementation
guidance does not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S. based
enterprises to compete with foreign-
based enterprises because it concerns
only the Navajo Nation. Accordingly,
this proposed regulation will not have
an economic impact on a substantial
number of small entities, and, therefore,
no regulatory flexibility analysis has
been prepared.

C. Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996

Under 5 U.S.C. 804(2), SBREFA, a
rule is major if OMB finds that it results
in (1) An annual effect on the economy
of $100 million or more; (2) A major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
Significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

This proposed rule is not a major rule
as defined by Section 804 of the
SBREFA. This rule is uniquely confined
to the Federal Government, individual
Indians and the Navajo Nation, thus, it
will not result in the expenditure by
State, local and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.
This proposed rule provides regulatory
guidance for grazing permits on trust
lands owned by individual Indians and
the Navajo Nation.

D. Unfunded Mandates Reform Act

The proposed implementation
guidance would not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4, March 22, 1995, 109 Stat.
48). This proposed rule will not result
in the expenditure by State, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year (2 U.S.C. 1532).
The impact of this proposed rule is
confined to grazing permits on land
held in trust for the Navajo Nation.
Accordingly, this proposed rule will not
result in the expenditure of $100
million or more in any one year.

E. Takings Implication Assessment
(Executive Order 12630)

This proposed implementation
guidance does not have significant
“takings” implications. Policies that
have taking implications do not include
actions affecting properties that are held
in trust by the United States. The NPL
grazing regulations provide specific
regulatory guidance on trust lands.

F. Energy Effects (Executive Order
13211)

On May 18, 2001, the President issued
Executive Order 13211 which speaks to
regulations that significantly affect
energy supply, distribution, and use.
The Executive Order requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions. This
proposed rule is restricted to 25 CFR
161, Navajo Partitioned Lands Grazing
Permits on lands held in trust for
individual Indians and tribes. Mineral
development on lands held in trust for
individual Indians and the Navajo
Nation are regulated under the Indian
Mineral Development Act. Regulations
for mineral development are provided
under a separate part in 25 CFR 211, 212
and 225. This proposed implementation
guidance is not expected to significantly
affect energy supplies, distribution, or
use. Therefore, no Statement of Energy
Effects has been prepared.

G. Federalism (Executive Order 12612)

This proposed implementation
guidance does not have significant
Federalism effects because it pertains
solely to Federal-tribal relations and
will not interfere with the roles, rights,
and responsibilities of States. While this
proposed rule will impact tribal
governments, there is no federalism
impact on the trust relationship or
balance of power between the United
States government and the various tribal
governments affected by this
rulemaking. Therefore, in accordance
with Executive Order 13132, it is
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determined that this rule will not have
sufficient federalism implications to
warrant the preparation of a federalism
assessment.

H. Civil Justice Reform (Executive Order
12988)

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, Civil Justice
Reform, 61 FR 4729, February 7, 1996,
imposes on executive agencies the
general duty to adhere to the following
requirements:

(1) Eliminate drafting errors and
ambiguity; (2) write regulations to
minimize litigation; and (3) provide a
clear legal standard for effective conduct
rather than a general standard and
promote simplification and burden
reduction. With regard to the review
required by section 3 (a), section (b) of
Executive Order 12988 specifically
requires that executives agencies make
every reasonable effort to insure that the
regulations: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing federal
law or regulation; (3) provides a clear
legal standard for affecting conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive affect if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires executive agencies to
review regulations in light of the
applicable standards in section 3(a) and
section 3(b) to determine whether they

are met or it is unreasonable to meet on
or more of them. This proposed
implementation guidance does not
unduly burden the judicial system and
meets the applicable standards provided
in sections 3(a) and 3(b)(2) of the
Executive Order 12988.

I. National Environmental Policy Act
(NEPA)

This proposed rule is categorically
excluded from the preparation of an
environmental assessment or an
environmental impact statement under
the National Environmental Policy Act
of 1969, 42 U.S.C. 4321, et seq., because
its environmental effects are too broad,
speculative, or conjectural to lend
themselves to meaningful analysis and
the Federal actions under the proposed
rule (i.e., approval or disapproval of
grazing permits on Indian lands) will be
subject at the time of the action itself to
the National Environmental Policy Act
process, either collectively or case-by-
case. Further, no extraordinary
circumstances exist to require
preparation of an environmental
assessment or environmental impact
statement.

J. Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

Pursuant to Executive Order 13175 of
November 6, 2000, Consultation and
Coordination with Indian Tribal
Governments, the Department has
determined that because the proposed
rule making will uniquely affect tribal
governments it will follow Department
and Administrative protocols in
consulting with tribal governments on

TABLE OF BURDEN FOR 25 CFR 161

the rulemaking. Consequently, tribal
governments will be notified through
this Federal Register document and
through BIA field offices, of the
ramifications of this rulemaking. This
will enable tribal officials and the
affected tribal constituency throughout
the Navajo Partitioned Lands to have
meaningful and timely input in the
development of the final rule. This will
reinforce good intergovernmental
relations with the Navajo Nation and
better inform, educate and advise the
Navajo Nation on compliance
requirements of the rulemaking. We
consulted with representatives of the
Navajo Nation during the formulation of
this proposed regulation.
Representatives from the Navajo-Hopi
Land Commission and Navajo Nation
Natural Resource Committee met in
consultation several times from
November 2002 to June of 2003 to draft
the proposed regulations. The
comments received from these
consultations were taken into
consideration in the formulation of the
following proposed NPL Grazing
regulations. We have committed to
consulting with the Navajo Nation in
the formulation of a final rule for the
Navajo Partitioned Lands Grazing
regulations.

K. Paperwork Reduction Act

This regulation requires an
information collection from 10 or more
parties, and therefore is subject to
review under the Paperwork Reduction
Act of 1995 (Pub. L. 104-13).

The table showing the burden of the
information collection is included
below for your information.

Wb s Salary: | deral b $Salary:

Hourly bur- 5.00 x total | Federal bur- 18.52 x
CFR Section Number of ,;l#r%%?rrg-f den p):ar re- Tr?gﬁlrsng]uufl hourly bur- | den per re- T:éilu';fgﬁ:?l total hourly

respondents sponses sponse den den = total sponse den hours burden =
(hours) hourly bur- (hours) total Federal
den cost burden cost
161.102 700 700 | coveeeieeiieniees | v | e Y2 350 $6,482
161.206 .... 700 700 2 350 $1,750 Ya 175 3,241
161.301 .... 700 700 | coeeiiieeieiiees | e | e Ya 175 3,241
161.302 .... 700 700 Y3 233 1,165 Ya 175 3,241
161.304 700 700 | coveeiiieiiiiees | e | v Ya 175 3,241
161.402 700 700 Y3 233 1,165 1 700 12,964
161.500 .... 70 70 Y3 23 115 1 70 1,296
161.502 .... 70 TO | e | s | e Ya 175 324
161.604 .... 35 35 Y2 175 87 1 35 648
161.606 .... 35 35 Y2 17.5 87 1 35 648
161.703 .... 35 35 2 175 87 1 35 648
161.704 35 35 Y2 175 88 1 35 648
161.708 10 10 Y2 5 25 1 10 185
161.717 ... 10 10 1 10 50 2 20 370
161.800 700 700 Ya 175 875 Ya 212.5 3,936
161.801 ..o 85 85 Y2 42.5 213 1 85 1,575
161.802 ....oocveevirieeee 85 85 1 85 425 Y2 42.5 787
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Salary: Salary:
Hourly bur- $5.00 x total | Federal bur- $18.52 x
CFR Section Number of ';l#mg?rrg den per re- Tr?gﬁlrlangluufl hourly bur- | den per re- T:rt]?]lu';fgﬁfl total hourly
respondents sponses sponse dgn den = total sponse den hours burden =
p (hours) hourly bur- (hours) total Federal
den cost burden cost
Totals ....cccovvveeenne 700 5,370 | eviiiiiiiiiiiiiinns 1,226.5 6,132 | i 2,347.5 43,475

DOI invites comments on the
information collection requirements in
the proposed regulation. You may
submit comments by telefacsimile at
(202) 395-6566 or by e-mail at
OIRA_DOCKET@omb.eop.gov. Please
also send a copy of your comments to
BIA at the location specified under the
heading ADDRESSES. Note that requests
for comments on the rule and the
information collection are separate.

You can receive a copy of BIA’s
submission to OMB by contacting the
person listed in the FOR FURTHER
INFORMATION CONTACT section, or by
requesting the information from BIA
Information Gollection Clearance
Officer, 1951 Constitution Avenue, NW.,
Mail Stop 52 SIB, Washington, DC
20240.

Comments should address: (1)
Whether the proposed collection of
information is necessary for the proper
performance of the Program, including
the practical utility of the information to
BIA; (2) the accuracy of BIA’s burden
estimates; (3) ways to enhance the
quality, utility, and clarity of the
information collected; and (4) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

Please note that an agency may not
sponsor or request, and an individual
need not respond to, a collection of
information unless it has a valid OMB
Control Number. This is a new
collection. OMB will assign an OMB
Control Number when the collection is
approved. OMB must make a decision
concerning the collection of information
requirements in this proposed rule no
sooner than 30 days, and no later than
60 days, after it is published in the
Federal Register. Therefore, a comment
is best assured of having its maximum
effect if OMB receives it within 30 days
of publication. Comments on
information collection requirements do
not relate, however, to the deadline for
general public comments on the
proposed rule, indicated in the DATES
section.

We are collecting this information in
order to properly manage the grazing
permits on the Navajo Partitioned Lands

in keeping with good grazing practices.
We estimate that the hourly public
burden for providing the information
ranges from 15 minutes to 1 hour. We
estimate the cost to the public to be
$6,132.00 based on an hourly cost of
$5.00. The requested information is
submitted in order to obtain or retain a
benefit, i.e., a grazing permit. We do not
require the public to maintain records
except temporarily for those needed to
complete reports. There is no need for
confidentiality protections other than
those which would be covered by FOIA/
Privacy Act.

Organizations and individuals who
submit comments on the information
collection requirements should be aware
that BIA keeps such comments available
for public inspection during regular
business hours. If you wish to have your
name and address withheld from public
inspection, you must state this
prominently at the beginning of any
comments you make. BIA will honor
your request to the extent allowable by
law.

Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following:

(1) Are the requirements in the rule
clearly stated?

(2) Does the rule contain technical
language or jargon that interferes with
its clarity?

(3) Does the format of the rule
(grouping and order of sections, use of
headings, paragraphing, etc.) aid or
reduce its clarity?

(4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (A ‘“‘section”
appears in bold type and is preceded by
the symbol ““§” and a numbered
heading; for example, § 161.1 What
definitions do I need to know?)

(5) Is the description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the proposed rule?

(6) What else could we do to make the
rule easier to understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street NW.,
Washington, DC 20240. You may also e-
mail the comments to this address:
Exsec@ios.doi.gov.

Public Comment Solicitation

If you wish to comment on this
proposed rule, you may mail or hand-
deliver your written comments to the
person listed in the ADDRESSES section
of this document. Comments may also
be telefaxed to the following number:
(202) 219-0006. We cannot accept
electronic submissions at this time. All
written comments received by the date
indicated in the DATES section of this
document will be carefully assessed and
fully considered before publication of a
final rule.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record. We will honor
the request to the extent allowable by
law. There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 25 CFR Part 161

Grazing lands, Indians-lands,
Livestock.

Dated: November 6, 2003.
Aurene M. Martin,
Principal Deputy Assistant Secretary—Indian
Affairs.

For the reasons stated in the
preamble, the Bureau of Indian Affairs
proposes to add part 161 to chapter I of
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title 25 of the Code of Federal
Regulations as follows.

PART 161—NAVAJO PARTITIONED
LANDS GRAZING PERMITS

Subpart A—Definitions, Authority, Purpose
and Scope

Sec.

161.1 What definitions do I need to know?

161.2 What are the Secretary’s authorities
under this part?

161.3 What is the purpose of this part?

161.4 To what lands does this part apply

161.5 Can BIA waive the application of this
part?

161.6 Are there any other restrictions on
information given to BIA?

Subpart B—Tribal Policies and Laws
Pertaining to Permits

161.100 Do tribal laws apply to grazing
permits?

161.101 How will tribal laws be enforced
on the Navajo Partitioned Lands?

161.102 What notifications are required that
tribal laws apply to grazing permits on
the Navajo Partitioned Lands?

Subpart C—General Provisions

161.200 Is an Indian agricultural resource
management plan required?

161.201 Is environmental compliance
required?

161.202 How are range units established?

161.203 Are range management plans
required?

161.204 How are carrying capacities and
stocking rates established?

161.205 How are range improvements
treated?

161.206 What must a permittee do to
protect livestock from exposure to
disease?

161.207 What livestock are authorized to
graze?

Subpart D—Permit Requirements

161.300 When is a permit needed to
authorize grazing use?

161.301 What will a grazing permit
contain?

161.302 What restrictions are placed on
grazing permits?

161.303 How long is a permit valid?

161.304 Must a permit be recorded?

161.305 When is a decision by BIA
regarding a permit effective?

161.306 When are permits effective?
161.307 When may a permittee commence
grazing on Navajo Partitioned Land?

161.308 Must permittee comply with
standards of conduct if granted a permit?

Subpart E—Reissuance of Grazing Permits

161.400 What are the criteria for reissuing
grazing permits?

161.401 Will new permits be granted after
the initial reissuance of permits?

161.402 What are the procedures for
reissuing permits?

161.403 How are grazing permits allocated
within each range unit?

Subpart F—Modifying a Permit

161.500 May permits be transferred,
assigned or modified?

161.501 When will a permit modification
be effective?

161.502 Will a special land use require
permit modification?

Subpart G—Permit Violations

161.600 What permit violations are
addressed by this subpart?

161.601 How will BIA monitor permit
compliance?

161.602 Will my permit be canceled for
non-use?

161.603 Can a permit provide for mediation
in the event of a permit violation or
dispute?

161.604 What happens if a permit violation
occurs?

161.605 What will a written notice of a
permit violation contain?

161.606 What will BIA do if the permitee
doesn’t cure a violation on time?

161.607 What appeal bond provisions apply
to permit cancellation decisions?

161.608 When will a permit cancellation be
effective?

161.609 Can BIA take emergency action if
the rangeland is threatened?

161.610 What will BIA do if livestock is not
removed when a permit expires or is
cancelled?

Subpart H—Trespass

161.700 What is trespass?
161.701 What is BIA’s trespass policy?
161.702 Who will enforce this subpart?

Notification

161.703 How are trespassers notified of a
trespass determination?

161.704 What can a permittee do if they
receive a trespass notice?

161.705 How long will a written trespass
notice remain in effect?

Actions

161.706 What actions does BIA take against
trespassers?

161.707 When will BIA impound
unauthorized livestock or other
property?

161.708 How are trespassers notified of
impoundments?

161.709 What happens after unauthorized
livestock or other property are
impounded?

161.710 How can impounded livestock or
other property be redeemed?

161.711 How will BIA sell impounded
livestock or other property?

Penalties, Damages, and Costs

161.712 What are the penalties, damages,
and costs payable by trespassers?

161.713 How will BIA determine the
amount of damages to Navajo Partitioned
Lands?

161.714 How will BIA determine the costs
associated with enforcement of the
trespass?

161.715 What will BIA do if a trespasser
fails to pay penalties, damages and costs?

161.716 How are the proceeds from trespass
distributed?

161.717 What happens if BIA does not
collect enough money to satisfy the
penalty?

Subpart I—Concurrence/Appeals/

Amendments

161.800 How does the Navajo Nation to
provide concurrence to BIA?

161.801 May decisions under this part be
appealed?

161.802 How will the Navajo Nation
recommend amendments to this part?

Authority: 25 U.S.C. 2; 5 U.S.C. 301; 25
U.S.C. 640d et seq.

Subpart A—Definitions, Authority,
Purpose, and Scope

§161.1 What definitions do | need to
know?

Agricultural Act means the American
Indians Agricultural Resource
Management Act (AIARMA) of
December 3, 1993 (107 Stat. 2011, 25
U.S.C. § 3701 et seq.), and amended on
November 2, 1994 (108 Stat. 4572).

Agricultural resource management
plan means a 10-year plan developed
through the public review process
specifying the tribal management goals
and objectives developed for tribal
agricultural and grazing resources. Plans
developed and approved under
ATIARMA will govern the management
and administration of Indian
agricultural resources and Indian
agricultural lands by BIA and Indian
tribal governments.

Allocation means the number of
animal units authorized in each grazing
permit.

Animal Unit (AU) means one adult
cow and her 6-month-old calf or the
equivalent thereof based on comparable
forage consumption. Thus as defined in
the following:

(1) One adult sheep or goat is
equivalent to one-fifth (0.20) of an AU;

(2) One adult horse, mule, or burro is
equivalent to one and one quarter (1.25)
AU; or

(3) One adult llama is equivalent to
three-fifths (0.60) of an AU.

Appeal means a written request for
review of an action or the inaction of an
official of the Bureau of Indian Affairs
that is claimed to adversely affect the
interested party making the request.

Appeal Bond means a bond posted
upon filing of an appeal that provides a
security or guaranty if an appeal creates
a delay in implementing our decision
that could cause a significant and
measurable financial loss to another
party.

BIA means the Bureau of Indian
Affairs within the Department of the
Interior.

Bond means security for the
performance of certain permit
obligations, as furnished by the
permittee, or a guaranty of such
performance as furnished by a third-
party surety.
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Business day means Monday through
Friday, excluding federally or tribally
recognized holidays.

Carrying capacity means the number
of livestock and/or wildlife, which may
be sustained on a management unit
compatible with management objectives
for the unit.

Concurrence means the written
agreement of the Navajo Nation with a
policy, action, decision or finding
submitted for consideration by BIA.

Conservation practice refers to any
management measure taken to maintain
or improve the condition, productivity,
sustainability, or usability of targeted
resources.

Customary Use Area refers to an area
to which an individual traditionally
confined his or her traditional grazing
use and occupancy and/or an area
traditionally inhabited by his or her
ancestors.

Day means a calendar day, unless
otherwise specified.

Enumeration means the list of persons
living on and identified improvements
located within the Former Joint Use
Area obtained through interviews
conducted by BIA in 1974 and 1975.

Former Joint Use Area means the area
that was divided between the Navajo
Nation and the Hopi Tribe by the
Judgment of Partition issued April 18,
1979, by the United States District Court
for the District of Arizona. This area was
established by the United States District
Court for the District of Arizona in
Healing v. Jones, 210 F. Supp. 125
(1962), aff’d. 373 U.S. 758 (1963) and is
located:

(1) Inside the Executive Order area
(Executive Order of December 16, 1882);
and

(2) Outside Land Management District
6.

Grazing Committee means the District
Grazing Committee established by the
Navajo Nation Council, who is
responsible for enforcing and
implementing tribal grazing regulations
on the Navajo Partitioned Lands.

Grazing Permit means a revocable
privilege granted in writing and limited
to entering on and utilizing forage by
domestic livestock on a specified range
unit. The term as used herein shall
include authorizations issued to enable
the crossing or trailing of domestic
livestock within assign range unit.

Historical Land Use: see Customary
Use Area.

Improvement means any structure or
excavation to facilitate management of
the range for livestock.

Livestock means horses, cattle, sheep,
goats, mules, burros, donkeys, and
llamas.

Management Unit is a subdivision of
a geographic area where unique
resource conditions, goals, concerns, or
opportunities require specific and
separate management planning.

Navajo Nation means all offices/
entities/programs under the direct
jurisdiction of the Navajo Nation
Government.

Navajo Partitioned Lands (NPL)
means that portion of the Former Joint
Use Area awarded to the Navajo Nation
under the Judgment of Partition issued
April 18, 1979, by the United States
District Court for the District of Arizona,
and now a separate administrative
entity within the Navajo Indian
Reservation.

Non-Concurrence means the official
written denial of approval by the Navajo
Nation of a policy, action, decision, or
finding submitted for consideration by
BIA.

Range management plan is a
statement of management objectives for
grazing, farming, or other agriculture
management including contract
stipulations defining required uses,
operations, and improvements.

Range Unit means a tract of land
designated as a separate management
subdivision for the administration of
grazing.

Resident means a person who lives on
the Navajo Partitioned Lands.

Resources Committee means the
oversight committee for the Division of
Natural Resources within the Navajo
Nation Government. The Resources
Committee of the Navajo Nation Council
to whom authority is delegated to
exercise the powers of the Navajo
Nation with regards to the range
development and grazing management
of the Navajo Partitioned Lands.

Secretary means the Secretary of the
Interior or his or her designated
representative.

Settlement Act means the Navajo
Hopi Settlement Act of December 22,
1974 (88 Stat. 1712, 25 U.S.C. § 64d et
seq., as amended).

Sheep Unit means an adult ewe with
un-weaned lamb. It is also the basic unit
in which forage allocations are
expressed.

Sheep Unit Year Long refers to the
amount of forage needed to sustain one
sheep unit for one year.

Special land use means all land usage
for purposes other than for grazing
withdrawn in accordance with Navajo
Nation laws, Federal laws, and BIA
policies and procedures, such as but not
limited to: Housing permits, farm leases,
governmental facilities, rights-of-way,
schools, parks, business leases, etc.

Special management area means an
area for which a single management

plan is developed and applied in
response to special management
objectives such as watershed
management, fire hazard areas, or other
similar concerns.

Stocking rate means the maximum
number of sheep units, or animal units
authorized to graze on a particular
pasture, management unit, or range unit
during a specified period of time.

Trespass means any unauthorized
occupancy, grazing, use of, or action on
the Navajo Partitioned Lands.

§161.2 What are the Secretary’s
authorities under this part?

(a) Under Section 640d—9(e) of the
Settlement Act, lands partitioned under
the Settlement Act are subject to the
jurisdiction of the tribe to whom
partitioned. The laws of the tribe apply
to the partitioned lands as in paragraphs
(a)(1) and (a)(2) of this section.

(1) Effective October 6, 1980:

(i) All conservation practices on the
Navajo Partitioned Lands, including
control and range restoration activities,
must be coordinated and executed with
the concurrence of the Navajo Nation;
and

(ii) All grazing and range restoration
matters on the Navajo Reservation lands
must be administered by BIA, under
applicable laws and regulations.

(2) Effective April 18, 1981, the
Navajo Nation has jurisdiction and
authority over any lands partitioned to
it and over all persons on these lands.
This jurisdiction and authority apply:

(i) To the same extent as is applicable
to those other portions of the Navajo
reservation; and

(ii) Notwithstanding any provision of
law to the contrary, except where there
is a conflict with the laws and
regulations referred to in paragraph (a)
of this section.

(b) Under the Agricultural Act, the
Secretary is authorized to:

(1) Carry out the trust responsibility of
the United States and promote Indian
tribal self-determination by providing
for management of Indian agricultural
lands and renewable resources
consistent with tribal goals and
priorities for conservation, multiple use,
and sustained yield;

(2) Take part in managing Indian
agricultural lands, with the
participation of the land’s beneficial
owners, in a manner consistent with the
Secretary’s trust responsibility and with
the objectives of the beneficial owners;

(3) Provide for the development and
management of Indian agricultural
lands; and

(4) Improving the expertise and
technical abilities of Indian tribes and
their members by increasing the
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educational and training opportunities
available to Indian people and
communities in the practical, technical,
and professional aspects of agricultural
and land management.

§161.3 What is the purpose of this part?

The purpose of this part is to describe
the goals and objectives of grazing
management on the Navajo Partitioned
Lands:

(a) Provide resources to rehabilitate
range resources in the preservation of
forage, soil, and water on the Navajo
Partitioned Lands;

(b) Monitor the recovery of those
resources where they have deteriorated;

(c) Protect, conserve, utilize, and
maintain the highest productive
potential on the Navajo Partitioned
Lands through the application of sound
conservation practices and techniques.
These practices and techniques will be
applied to planning, development,
inventorying, classification, and
management of agricultural resources;

(d) Increase production and expand
the diversity and availability of
agricultural products for subsistence,
income, and employment of Indians,
through the development of agricultural
resources on the Navajo Partitioned
Lands;

(e) Manage agricultural resources
consistent with integrated resource
management plans in order to protect
and maintain other values such as
wildlife, fisheries, cultural resources,
recreation and to regulate water runoff
and minimize soil erosion;

(f) Enable the Navajo Nation to
maximize the potential benefits
available to its members from their
lands by providing technical assistance,
training, and education in conservation
practices, management and economics
of agribusiness, sources and use of
credit and marketing of agricultural
products, and other applicable subject
areas;

(g) Develop the Navajo Partitioned
Lands to promote self-sustaining
communities; and

(h) Assist the Navajo Nation with
permitting the Navajo Partitioned
Lands, consistent with prudent
management and conservation practices,
and community goals as expressed in
the tribal management plans and
appropriate tribal ordinances.

§161.4 To what lands does this part
apply?

The grazing regulations in this part
apply to the Navajo Partitioned Lands
within the boundaries of the Navajo
Indian Reservation held in trust by the
United States for the Navajo Nation.
Contiguous areas outside of the Navajo

Partitioned Lands may be included
under this part, for management
purposes by BIA in consultation with
the affected permittees and other
affected land users, and with the
concurrence of the Resources
Committee.

§161.5 Can BIA waive the application of
this part?

Yes, if a provision of this part
conflicts with the objectives of the
agricultural resource management plan
provided for in § 161.200, or with a
tribal law, BIA may waive the
application of this part unless the
waiver would either:

(a) Constitute a violation of a federal
statute or judicial decision; or

(b) Conflict with BIA’s general trust
responsibility under federal law.

§161.6 Are there any other restrictions on
information given to BIA?

Information that the BIA collects in
connection with permits for NPL in
sections 161.102, 161.206, 161.301,
161.302, 161.304, 161.402, 161.500,
161.502, 161.604, 161.606, 161.703,
161.704, 161.708, 161.717, 161.800,
161.801, and 161.802 have been
reviewed and approved by the Office of
Management and Budget. The OMB

Control Number assigned is 1076—-01XX.

Please note that a federal agency may
not conduct or sponsor, and you are not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.

Subpart B—Tribal Policies and Laws
Pertaining to Permits

§161.100 Do tribal laws apply to grazing
permits?

Navajo Nation laws generally apply to
land under the jurisdiction of the
Navajo Nation, except to the extent that
those Navajo Nation laws are
inconsistent with this part or other
applicable federal law. This part may be
superseded or modified by Navajo
Nation laws with Secretarial approval,
however, so long as:

(a) The Navajo Nation laws are
consistent with the enacting Navajo
Nation’s governing documents;

(b) The Navajo Nation has notified
BIA of the superseding or modifying
effect of the Navajo Nation laws;

(c) The superseding or modifying of
the regulation would not violate a
federal statute or judicial decision, or
conflict with the Secretary’s general
trust responsibility under federal law;
and

(d) The superseding or modifying of
the regulation applies only to Navajo
Partitioned Lands.

§161.101 How will tribal laws be enforced
on the Navajo Partitioned Lands?

(a) Unless prohibited by federal law,
BIA will recognize and comply with
tribal laws regulating activities on the
Navajo Partitioned Lands, including
tribal laws relating to land use,
environmental protection, and historic
or cultural preservation.

(b) While the Navajo Nation is
primarily responsible for enforcing
tribal laws pertaining to the Navajo
Partitioned Lands, BIA will:

(1) Assist in the enforcement of
Navajo Nation laws;

(2) Provide notice of Navajo Nation
laws to persons or entities undertaking
activities on the Navajo Partitioned
Lands; and

(3) Require appropriate federal
officials to appear in tribal forums when
requested by the tribe, so long as the
appearance would not:

(i) Be consistent with the restrictions
on employee testimony set forth at 43
CFR part 2, subpart E;

(ii) Constitute a waiver of the
sovereign immunity of the United
States; or

(iii) Authorize or result in a review of
(BIA) actions by the tribal court.

(c) Where the provisions in this
subpart are inconsistent with a Navajo
Nation law, but the provisions cannot be
superseded or modified by the Navajo
Nation laws under § 161.5, BIA may
waive the provisions under part 1 of this
title, so long as the new waiver does not
violate a federal statute or judicial
decision or conflict with the Secretary’s
trust responsibility under federal law.

§161.102 What notifications are required
that tribal laws apply to grazing permits on
the Navajo Partitioned Lands?

(a) The Navajo Nation must provide
BIA with an official copy of any tribal
law or tribal policy that relates to this
part. The Navajo Nation must notify BIA
of the content and effective dates of
tribal laws.

(b) BIA will then notify affected
permittees of the effect of the Navajo
Nation law on their grazing permits. BIA
will:

(1) Provide individual written notice;
or

(2) Post public notice. This notice will
be posted at the tribal community
building, U.S. Post Office, announced
on local radio station, and/or published
in the local newspaper nearest to the
permitted Navajo Partitioned Lands
where activities are occurring.
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Subpart C—General Provisions

§161.200 Is an Indian agricultural
resource management plan required?

(a) Yes, Navajo Partitioned Lands
must be managed in accordance with
the goals and objectives in the
agricultural resource management plan
developed by the Navajo Nation, or by
BIA in close consultation with the
Navajo Nation, under the Agricultural
Act.

(b) The 10-year agricultural resource
management and monitoring plan must
be developed through public meetings
and completed within 3 years of the
initiation of the planning activity. The
plan must be based on the public
meeting records and existing survey
documents, reports, and other research
from Federal agencies, tribal community
colleges, and land grant universities.
When completed, the plan must:

(1) Determine available agricultural
resources;

(2) Identify specific tribal agricultural
resource goals and objectives;

(3) Establish management objectives
for the resources;

(4) Define critical values of the tribe
and its members and provide identified
resource management objectives; and

(5) Identify actions to be taken to
reach established objectives.

(c) Where the provisions in this
subpart are inconsistent with the Navajo
Nation’s agricultural resource
management plan, the Secretary may
waive the provisions under part 1 of this
title, so long as the waiver does not
violate a federal statute or judicial
decision or conflict with the Secretary’s
trust responsibility under federal law.

§161.201
required?
Actions taken by BIA under this part
must comply with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., applicable
provisions of the Council on
Environmental Quality, 40 CFR part
1500, and applicable tribal laws and
provisions of the Navajo Nation
Environmental Policy Act CAP—47-95,
where the tribal laws and provisions do
not violate a federal or judicial decision
or conflict with the Secretary’s trust
responsibility under federal law.

Is environmental compliance

§161.202 How are range units
established?

(a) BIA, with the concurrence of the
Navajo Nation, will establish range units
on the Navajo Partitioned Lands to
provide unified areas for which range
management plans can be developed to
improve and maintain soil and forage
resources. Physical land features,

watersheds, drainage patterns,
vegetation, soil, resident concentration,
problem areas, historical land use
patterns, chapter boundaries, special
land uses and comprehensive land use
planning will be considered in the
determination of range unit boundaries.

(b) BIA may modify range unit
boundaries with the concurrence of the
Navajo Nation. This may include small
and/or isolated portions of Navajo
Partitioned Lands contiguous to Navajo
tribal lands in order to develop more
efficient land management.

§161.203 Arerange management plans
required?

Range management plans are
required. BIA will:

(a) Consult with the Navajo Nation in
planning conservation practices,
including grazing control and range
restoration activities for the Navajo
Partitioned Lands.

(b) Develop range management plans
with the concurrence of the Navajo
Nation.

(c) Approve the range management
plan, after concurrence with the Navajo
Nation, and the implementation of the
plan may begin immediately. The plan
will address, but is not limited to, the
following issues:

(1) Goals for improving vegetative
productivity and diversity;

(2) Stocking rates;

(3) Grazing schedules;

(4) wildlife management;

(5) Needs assessment for range and
livestock improvements;

(6) Schedule for operation and
maintenance of existing range
improvements and development for
cooperative funded projects;

(7) Cooperation in the implementation
of range studies;

(8) Control of livestock diseases and
parasites;

(9) Fencing or other structures
necessary to implement any of the other
provisions in the range management
plan;

(10) Special land uses; and

(11) Water development and
management.

§161.204 How are carrying capacities and
stocking rates established?

(a) BIA, with the concurrence of the
Navajo Nation, will prescribe, review
and adjust the carrying capacity of each
range unit by determining the number of
livestock, and/or wildlife, that can be
grazed on the Navajo Partitioned Lands
without inducing damage to vegetation
or related resources on each range unit
and the season or seasons of use to
achieve the objectives of the agricultural
resource management plan and range
unit management plan.

(b) BIA, with the concurrence of the
Navajo Nation, will establish the
stocking rate of each range or
management unit. The stocking rate will
be based on forage production, range
utilization, the application of land
management practices, and range
improvements in place to achieve
uniformity of grazing under sustained
yield management principles on each
range or management unit.

(c) BIA will review the carrying
capacity of the grazing units on a
continuing basis and, in consultation
with the Grazing Committee and
affected permittees, adjust the stocking
rate for each range or management unit
as conditions warrant.

(d) Any adjustments in stocking rates
will be applied equally to each
permittee within the management unit
requiring adjustment.

§161.205 How are range improvements
treated?

(a) Improvements placed on the
Navajo Partitioned Lands will be
considered affixed to the land unless
specifically exempted in the permit. No
improvement may be constructed or
removed from Navajo Partitioned Lands
without the written consent of BIA and
the Navajo Nation.

(b) Before undertaking an
improvement, BIA, Navajo Nation and
permittee will negotiate who will
complete and maintain improvements.
The improvement agreement will be
reflected in the permit.

§161.206 What must a permittee do to
protect livestock from exposure to disease?

In accordance with applicable law,
permittees must:

(a) Vaccinate livestock;

(b) Treat all livestock exposed to or
infected with contagious or infectious
diseases; and

(c) Restrict the movement of exposed
or infected livestock.

§161.207 What livestock are authorized to
graze?

The following livestock are
authorized to graze on the Navajo
Partitioned Lands: horses, cattle, sheep,
goats, mules, burros, donkeys, and
llamas.

Subpart D—Permit Requirements

§161.300 When is a permit needed to
authorize grazing use?

Unless otherwise provided for in this
part, any person or legal entity,
including an independent legal entity
owned and operated by the Navajo
Nation, must obtain a permit under this
part before using Navajo Partitioned
Land for grazing purposes.
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§161.301 What will a grazing permit
contain?

(a) All grazing permits will contain
the following provisions:

(1) Name of permit holder;

(2) Range management plan
requirements;

(3) Applicable stocking rate;

(4) Range unit number and
description of the permitted area;

(5) Animal identification
requirements (i.e. brand, microchip,
freeze brand, earmark, tattoo, etc.);

(6) Term of permit (including
beginning and ending dates of the term
allowed, as well as an option to renew,
or extend);

(7) A provision stating that the
permittee agrees that he or she will not
use, cause, or allow to be used any part
of the permitted area for any unlawful
conduct or purpose;

(8) A provision stating that the permit
authorizes no other privilege than
grazing use;

(9) A provision stating that no person
is allowed to hold a grazing permit in
more than one range unit of the Navajo
Partitioned Lands, unless the customary
use area extends beyond the range unit
boundary;

(10) A provision reserving a right of
entry by BIA and the Navajo Nation for
range survey, inventory and inspection
or compliance purposes;

(11) A provision prohibiting the
creation of a nuisance, any illegal
activity, and negligent use or waste of
resources;

(12) A provision stating how trespass
proceeds are to be distributed;

(13) A provision stating whether
mediation will be used in the event of
a permit violation;

(14) A provision stating that the
permittee holds harmless the United
States and the Navajo Nation against all
liabilities or costs relating to the use,
handling, treatment, removal, storage,
transportation, or disposal of hazardous
materials or the release or discharge of
any hazardous material from the
permitted premises that occur during
the permit term, regardless of fault; and

(15) A provision stating that the
permit cannot be subdivided once it has
been issued.

(b) Grazing permits will contain any
other provision that in the discretion of
BIA with the concurrence of the Navajo
Nation is necessary to protect the land
and/or resources, may be added to the
permit.

(c) Grazing permits will contain any
special land use authorized under
§ 161.503 of this part must be included
on the permit.

§161.302 What restrictions are placed on
grazing permits?

Only a grazing permit issued under
this part authorizes the grazing of
livestock within the Navajo Partitioned
Lands. Grazing permits are subject to
the following restrictions:

(a) Grazing permits should not be
issued for less than 2 animal units (10
sheep units) or exceed 70 animal units
(350 sheep units). However, all grazing
permits issued before the adoption of
this regulation will be honored and
reissued if the permittee meets the
eligibility and priority criteria found in
§ 400 of this part, and only if the
carrying capacity and stocking rate as
determined under §§ 204 and 403
allows.

(b) A grazing permit will be issued in
the name of one individual.

(c) Only two horses will be permitted
on a grazing permit.

(d) Grazing permits may contain
additional conditions authorized by
Federal law or Navajo Nation law.

(e) A state/tribal brand only identifies
the owner of the livestock, but does not
authorize the grazing of any livestock
within the Navajo Partitioned Lands.

(f) A permit cannot be subdivided
once it has been issued.

§161.303 How long is a permit valid?

After its initial issuance, each grazing
permit is valid for one year beginning
on the following January 1. All permits
will be automatically renewed annually
if the permittee is in compliance with
all applicable laws including tallies and
permit requirements.

§161.304 Must a permit be recorded?

A permit must be recorded by BIA
following approval under this subpart.

§161.305 When is adecision by BIA
regarding a permit effective?

BIA approval of a permit will be
effective immediately upon signature,
notwithstanding any appeal, which may
be filed under part 2 of this title. Copies
of the approved permit will be provided
to the permittee and made available to
the Navajo Nation upon request.

§161.306 When are permits effective?

Unless otherwise provided in the
permit, a permit will be effective on the
date on which BIA approves the permit.

§161.307 When may a permittee
commence grazing on Navajo Partitioned
Land?

The permittee may graze on Navajo
Partitioned Land on the date specified
in the permit as the beginning date of
the term, but not before BIA approves
the permit.

§161.308 Must permittee comply with
standards of conduct if granted a permit?

Permittees must comply with
standards of conduct and are expected
to:

(a) Conduct grazing operations in
accordance with the principles of
sustained yield management,
agricultural resource management
planning, sound conservation practices,
and other community goals as expressed
in Navajo Nation laws, agricultural
resource management plans, and similar
sources.

(b) Comply with all applicable laws,
ordinances, rules, provisions, and other
legal requirements. Permittee must also
pay all applicable penalties that may be
assessed for non-compliance.

(c) Fulfill all financial permit
obligations owed to the Navajo Nation
and the United States.

(d) Conduct only those activities
authorized by the permit.

Subpart E—Reissuance of Grazing
Permits

§161.400 What are the criteria for
reissuing grazing permits?

(a) The Navajo Nation may prescribe
eligibility requirements for grazing
allocations within 180 days following
the effective date of this part. BIA will
prescribe the eligibility requirements
after expiration of the 180-day period if
the Navajo Nation does not prescribe
eligibility requirements, or if
satisfactory action is not taken by the
Navajo Nation.

(b) With the written concurrence of
the Navajo Nation, BIA will prescribe
the following eligibility requirements,
where only those applicants who meet
the following criteria are eligible to
receive permits to graze livestock:

(1) Those who had grazing permits on
Navajo Partitioned Lands under 25 CFR
part 167 (formerly part 152), and whose
permits were canceled on October 14,
1973;

(2) Those who are listed in the 1974
and 1975 Former Joint Use Area
enumeration;

(3) Those who are current residents
on Navajo Partitioned Lands; and

(4) Those who have a customary use
area on Navajo Partitioned Lands.

(c) Permits reissued to applicants
under this section may be granted by
BIA based on the following priority
criteria:

(1) The first priority will go to
individuals currently over the age of 65;
and

(2) The second priority will go to
individuals under the age of 65.

(d) Upon the recommendation of the
NPL District Grazing Committee and
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Resource Committee, BIA or Navajo
Nation will have authority to waive one
of the eligibility or priority criteria.

§161.401 Will new permits be granted
after the initial reissuance of permits?

(a) Following the initial reissuance of
permits under § 161.400, the Navajo
Nation can grant new permits if:

(1) Additional permits become
available; and

(2) The carrying capacity and stocking
rates as determined under §§ 161.204
and 161.403 allow.

(b) The Navajo Nation must inform
BIA if it grants any permits under
paragraph (a) of this section.

§161.402 What are the procedures for
reissuing permits?

BIA, with the concurrence of the
Navajo Nation, will reissue grazing
permits only to individuals that meet
the eligibility requirements in § 161.400.
Responsibilities for reissuance of
grazing permits are as follows:

(a) BIA will develop a complete list
consisting of all former permittees
whose permits were cancelled and the
number of animal units previously
authorized in prior grazing permits.
This list will be provided to the Grazing
Committee and Resources Committee
for their review. BIA will also provide
the Grazing Committee and Resources
Committee with the current carrying
capacity and stocking rate for each range
unit within the Navajo Partitioned
Lands, as determined under § 161.204.

(b) Within 90 days of receipt, the
Grazing Committee will review the list
developed under § 161.402(a), and make
recommendations to the Resources
Committee for the granting of grazing
permits according to the eligibility and
priority criteria in § 161.400.

(c) If the Grazing Committee fails to
make its recommendation to the
Resources Committee within 90 days
after receiving the list of potential
permittees, BIA will submit its
recommendations to the Resources
Committee.

(d) The Resources Committee will
review and concur with the list of
proposed permit grantees, and then
forward a final list to BIA for the
reissuance of grazing permits. If the
Resources Committee does not concur,
the procedures outlined in § 161.800
will govern.

(e) The final determination list of
eligible permittees will be published.
Permits will not be issued sooner than
90 days following publication of the
final list.

§161.403 How are grazing permits
allocated within each range unit?

(a) Initial allocation of the number of
animal units authorized in each grazing
permit will be determined by
considering the number of animal units
previously authorized in prior grazing
permits and the current authorized
stocking rate on a given range unit.

(b) Grazing permit allocations may
vary from range unit to range unit
depending on the stocking rate of each
unit, the range management plan, and
the number of eligible grazing
permittees in the unit.

Subpart F—Modifying A Permit

§161.500 May permits be transferred,
assigned or modified?

(a) Grazing permits may be
transferred, assigned, or modified only
as provided in this section. Permits may
only be transferred or assigned as a
single permit under Navajo Nation
procedures and with the approval of
BIA. Permittees must reside within the
same range unit as the original
permittee.

(b) Permits may be transferred,
assigned, or modified with the written
consent of the permittee, District
Grazing Committee and/or Resource
Committee and approved by BIA.

(c) BIA must record each transfer,
assignment, or modification that it
approves under a permit.

§161.501 When will a permit modification
be effective?

BIA approval of a transfer,
assignment, or modification under a
permit will be effective immediately,
notwithstanding any appeal, which may
be filed under part 2 of this title. Copies
of approved documents will be
provided to the permittee and made
available to the Navajo Nation upon
request.

§161.502 Will a special land use require
permit modification?

Yes, when the Navajo Nation and BIA
approve a special land use, the grazing
permit will be modified to reflect the
change in available forage. If a special
land use is inconsistent with grazing
activities authorized in the permit, the
special land use area will be withdrawn
from the permit, and grazing cannot take
place on that part of the range unit.

Subpart G—Permit Violations

§161.600 What permit violations are
addressed by this subpart?

This subpart addresses violations of
permit provisions other than trespass.
Trespass is addressed under subpart H.

§161.601 How will BIA monitor permit
compliance?

Unless the permit provides otherwise,
BIA may enter the range unit at any
reasonable time, without prior notice, to
protect the interests of the Navajo
Nation and ensure that the permittee is
in compliance with the operating
requirements of the permit.

§161.602 Will my permit be canceled for
non-use?

(a) If a grazing permit is not used by
the permittee for a 2-year period, BIA
may cancel the permit upon the
recommendation of the Grazing
Committee and with the concurrence of
the Resources Committee under
§161.606(c). Non-use consists of, but is
not limited to, absence of livestock on
the range unit, and/or abandonment of
a permittee’s grazing permit.

(b) Unused grazing permits or
portions of grazing permits that are set
aside for range recovery will not be
cancelled for non-use.

§161.603 Can a permit provide for
mediation in the event of a permit violation
or dispute?

A permit may provide for permit
disputes or violations to be resolved
with the District Grazing Committee
through mediation.

(a) The District Grazing Committee
will conduct the mediation before the
Resources Committee or BIA invoke any
cancellation remedies.

(b) Conducting the mediation may
substitute for permit cancellation.
However, BIA retains the authority to
cancel the permit under § 161.606.

(c) The Resources Committee decision
will be final, unless it is appealed to the
Navajo Nation Supreme Court on a
question of law. BIA may not be bound
by decisions made in these forums, but
BIA will defer to any ongoing
proceedings, as appropriate, in deciding
whether to exercise any of the remedies
available to BIA under § 161.606.

§161.604 What happens if a permit
violation occurs?

(a) If the Resources Committee
notifies BIA that a specific permit
violation has occurred, BIA will initiate
an appropriate investigation within 5
business days of that notification.

(b) Unless otherwise provided under
tribal law, when BIA has reason to
believe that a permit violation has
occurred, BIA or the authorized tribal
representative will provide written
notice to the permittee within 5
business days.
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§161.605 What will a written notice of a
permit violation contain?

The written notice of a permit
violation will provide the permittee
with 10 days from the receipt of the
written notice to:

(a) Cure the permit violation and
notify BIA that the violation is cured;

(b) Explain why BIA should not
cancel the permit;

(c) Request in writing additional time
to complete corrective actions. If
additional time is granted, BIA may
require that certain actions be taken
immediately; or

(d) Request mediation under
§161.603.

§161.606 What will BIA do if the permitee
doesn’t cure a violation on time?

(a) If the permittee does not cure a
violation within the required time
period, or if the violation is not referred
to District Grazing Committee for
mediation, BIA will consult with the
Navajo Nation, as appropriate, and
determine whether:

(1) The permit may be canceled by
BIA under paragraph (c) of this section
and §§161.607 through 161.608;

(2) BIA may invoke any other
remedies available to BIA under the
permit;

(3) The Navajo Nation may invoke any
remedies available to them under the
permit; or

(4) The permittee may be granted
additional time in which to cure the
violation.

(b) If BIA grants a permittee a time
extension to cure a violation, the
permittee must proceed diligently to
complete the necessary corrective
actions within a reasonable or specified
time from the date on which the
extension is granted.

(c) If BIA cancels the permit, BIA will
send the permittee and the District
Grazing Committee a written notice of
cancellation within 5 business days of
the decision. BIA will also provide
actual or constructive notice of the
cancellation to the Navajo Nation, as
appropriate. The written notice of
cancellation will:

(1) Explain the grounds for
cancellation;

(2) Notify the permittee of the amount
of any unpaid fees and other financial
obligations due under the permit;

(3) Notify the permittee of its right to
appeal under 25 CFR part 2 of this title,
as modified by § 161.607, including the
amount of any appeal bond that must be
posted with an appeal of the
cancellation decision; and

(4) Order the permittee to cease
grazing livestock on the next
anniversary date of the grazing permit or

180 days following the receipt of the
written notice of cancellation,
whichever is sooner.

§161.607 What appeal bond provisions
apply to permit cancellation decisions?

(a) The appeal bond provisions in
§ 2.5 of part 2 of this title will not apply
to appeals from permit cancellation
decision. Instead, when BIA decides to
cancel a permit, BIA may require the
permittee to post an appeal bond with
an appeal of the cancellation decision.
The requirement to post an appeal bond
will apply in addition to all of the other
requirements in part 2 of this title.

(b) An appeal bond should be set in
an amount necessary to protect the
Navajo Nation against financial losses
that will likely result from the delay
caused by an appeal. Appeal bond
requirements will not be separately
appealable, but may be contested during
the appeal of the permit cancellation
decision.

§161.608 When will a permit cancellation
be effective?

A cancellation decision involving a
permit will not be effective for 30 days
after the permittee receives a written
notice of cancellation from BIA. The
cancellation decision will remain
ineffective if the permittee files an
appeal under § 161.607 and part 2 of
this title, unless the decision is made
immediately effective under part 2.
While a cancellation decision is
ineffective, the permittee must continue
to comply with the other terms of the
permit. If an appeal is not filed in
accordance with § 161.607 and part 2 of
this title, the cancellation decision will
be effective on the 31st day after the
permittee receives the written notice of
cancellation from BIA.

§161.609 Can BIA take emergency action
if the rangeland is threatened?

Yes, if a permittee or any other party
causes or threatens to cause immediate,
significant and irreparable harm to the
Navajo Nation land during the term of
a permit, BIA will take appropriate
emergency action. Emergency action
may include trespass proceedings under
subpart H, or judicial action seeking
immediate cessation of the activity
resulting in or threatening harm.
Reasonable efforts will be made to
notify the Navajo Nation, either before
or after the emergency action is taken.

§161.610 What will BIA do if livestock is
not removed when a permit expires or is
cancelled?

If the livestock is not removed after
the expiration or cancellation of a
permit, BIA will treat the unauthorized
use as a trespass. BIA may remove the

livestock on behalf of the Navajo Nation,
and pursue any additional remedies
available under applicable law,
including the assessment of civil
penalties and costs under subpart H.

Subpart H—Trespass

§161.700 What is trespass?
Under this part, trespass is any

unauthorized use of, or action on,

Navajo partitioned grazing lands.

§161.701 What is BIA’s trespass policy?

BIA will:

(a) Investigate accidental, willful,
and/or incidental trespass on Navajo
Partitioned Lands;

(b) Respond to alleged trespass in a
prompt, efficient manner;

(c) Assess trespass penalties for the
value of products used or removed, cost
of damage to the Navajo Partitioned
Lands, and enforcement costs incurred
as a consequence of the trespass; and

(d) Ensure, to the extent possible, that
damage to Navajo Partitioned Lands
resulting from trespass is rehabilitated
and stabilized at the expense of the
trespasser.

§161.702 Who will enforce this subpart?

(a) BIA enforces the provisions, the
Navajo Nation adopts the provisions,
and the Navajo Nation will have
concurrent jurisdiction to enforce this
subpart. Additionally, if the Navajo
Nation so requests, BIA will defer to
tribal prosecution of trespass on Navajo
Partitioned Lands.

(b) Nothing in this subpart will be
construed to diminish the sovereign
authority of the Navajo Nation with
respect to trespass.

Notification

§161.703 How are trespassers notified of
a trespass determination?

(a) Unless otherwise provided under
tribal law, when BIA has reason to
believe that a trespass on Navajo
Partitioned Lands has occurred, BIA or
the authorized tribal representative will
provide written notice within 5 business
days to:

(1) The alleged trespasser;

(2) The possessor of trespass property;
and

(3) Any known lien holder.

(b) The written notice under
paragraph (a) of this section will include
the following:

(1) The basis for the trespass
determination;

(2) A legal description of where the
trespass occurred;

(3) A verification of ownership of
unauthorized property (e.g., brands in
the State Brand Book for cases of
livestock trespass, if applicable);



Federal Register/Vol. 68, No. 218/ Wednesday, November 12, 2003 /Proposed Rules

64035

(4) Corrective actions that must be
taken;

(5) Time frames for taking the
corrective actions;

(6) Potential consequences and
penalties for failure to take corrective
action; and

(7) A statement that unauthorized
livestock or other property may not be
removed or disposed of unless
authorized by BIA under paragraph
(b)(4) of this section.

(c) If BIA determines that the alleged
trespasser or possessor of trespass
property is unknown or refuses delivery
of the written notice, a public trespass
notice will be posted at the tribal
community building, U.S. Post Office,
and published in the local newspaper
nearest to the Indian agricultural lands
where the trespass is occurring.

(d) Trespass notices under this
subpart are not subject to appeal under
part 2 of this title.

§161.704 What can a permittee do if they
receive atrespass notice?

The trespasser will within the time
frame specified in the notice:

(a) Comply with the ordered
corrective actions; or

(b) Contact BIA in writing to explain
why the trespass notice is in error. The
trespasser may contact BIA by telephone
but any explanation of trespass must be
provided be in writing. If BIA
determines that a trespass notice was
issued in error, the notice will be
withdrawn.

§161.705 How long will a written trespass
notice remain in effect?

A written trespass notice will remain
in effect for the same action identified
in that written notice for a period of one
year from the date of receipt of the
written notice by the trespasser.

Actions

§161.706 What actions does BIA take
against trespassers?

If the trespasser fails to take the
corrective action as specified, BIA may
take one or more of the following
actions, as appropriate:

(a) Seize, impound, sell or dispose of
unauthorized livestock or other property
involved in the trespass. BIA may keep
the property seized for use as evidence.

(b) Assess penalties, damages, and
costs under §161.712.

§161.707 When will BIA impound
unauthorized livestock or other property?

BIA will impound unauthorized
livestock or other property under the
following conditions:

(a) Where there is imminent danger of
severe injury to growing or harvestable
crop or destruction of the range forage.

(b) When the known owner or the
owner’s representative of the
unauthorized livestock or other property
refuses to accept delivery of a written
notice of trespass and the unauthorized
livestock or other property are not
removed within the period prescribed in
the written notice.

(c) Any time after 5 days of providing
notice of impoundment if the trespasser
failed to correct the trespass.

§161.708 How are trespassers notified of
impoundments?

(a) If the trespass is not corrected in
the time specified in the initial trespass
notice, BIA will send written notice of
its intent to impound unauthorized
livestock or other property to:

(1) The unauthorized livestock or
property owner or representative; and

(2) Any known lien holder of the
unauthorized livestock or other
property.

(b) If BIA determines that the owner
of the unauthorized livestock or other
property or the owner’s representative is
unknown or refuses delivery of the
written notice, a public notice of intent
to impound will be posted at the tribal
community building, U.S. Post Office,
and published in the local newspaper
nearest to the Indian agricultural lands
where the trespass is occurring.

(c) After BIA has given notice as
described in § 161.707, unauthorized
livestock or other property will be
impounded without any further notice.

§161.709 What happens after
unauthorized livestock or other property are
impounded?

Following the impoundment of
unauthorized livestock or other
property, BIA will provide notice that
the impounded property will be sold as
follows:

(a) BIA will provide written notice of
the sale to the owner, the owner’s
representative, and any known lien
holder. The written notice must include
the procedure by which the impounded
property may be redeemed before the
sale.

(b) BIA will provide public notice of
sale of impounded property by posting
at the tribal community building, U.S.
Post Office, and publishing in the local
newspaper nearest to the Indian
agricultural lands where the trespass is
occurring. The public notice will
include a description of the impounded
property, and the date, time, and place
of the public sale. The sale date must be
at least 5 days after the publication and
posting of notice.

§161.710 How can impounded livestock or
other property be redeemed?

Impounded livestock or other
property may be redeemed by
submitting proof of ownership and
paying all penalties, damages, and costs
under § 161.712 and completing all
corrective actions identified by BIA
under § 61.704.

§161.711 How will BIA sell impounded
livestock or other property?

(a) Unless the owner or known lien
holder of the impounded livestock or
other property redeems the property
before the time set by the sale, by
submitting proof of ownership and
settling all obligations under §§161.704
and 161.712, the property will be sold
by public sale to the highest bidder.

(b) If a satisfactory bid is not received,
the livestock or property may be re-
offered for sale, returned to the owner,
condemned and destroyed, or otherwise
disposed of.

(c) BIA will give the purchaser a bill
of sale or other written receipt
evidencing the sale.

Penalties, Damages, and Costs

§161.712 What are the penalties,
damages, and costs payable by
trespassers?

Trespassers on Navajo Partitioned
Lands must pay the following penalties
and costs:

(a) Collection of the value of the
products illegally used or removed plus
a penalty of double their values;

(b) Costs associated with any damage
to Navajo Partitioned Lands and/or
property;

(c) The costs associated with
enforcement of the provisions,
including field examination and survey,
damage appraisal, investigation
assistance and reports, witness
expenses, demand letters, court costs,
and attorney fees;

(d) Expenses incurred in gathering,
impounding, caring for, and disposal of
livestock in cases which necessitate
impoundment under § 161.707; and

(e) All other penalties authorized by
law.

§161.713 How will BIA determine the
amount of damages to Navajo Partitioned
Lands?

(a) BIA will determine the damages by
considering the costs of rehabilitation
and re-vegetation, loss of future
revenue, loss of profits, loss of
productivity, loss of market value,
damage to other resources, and other
factors.

(b) BIA will determine the value of
forage or crops consumed or destroyed
based upon the average rate received per
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month for comparable property or
grazing privileges, or the estimated
commercial value or replacement costs
of the products or property.

(c) BIA will determine the value of the
products or property illegally used or
removed based upon a valuation of
similar products or property.

§161.714 How will BIA determine the
costs associated with enforcement of the
trespass?

Costs of enforcement may include
detection and all actions taken by us
through prosecution and collection of
damages. This includes field
examination and survey, damage
appraisal, investigation assistance and
report preparation, witness expenses,
demand letters, court costs, attorney
fees, and other costs.

§161.715 What will BIA do if atrespasser
fails to pay penalties, damages and costs?

This section applies if a trespasser
fails to pay the assessed penalties,
damages, and costs as directed. Unless
otherwise provided by applicable
Navajo Nation law, BIA will:

(a) Refuse to issue the permittee a
permit for use, development, or
occupancy of Navajo Partitioned Lands;
and

(b) Forward the case for appropriate
legal action.

§161.716 How are the proceeds from
trespass distributed?

Unless otherwise provided by Navajo
Nation law:

(a) BIA will treat any amounts
recovered under § 161.712 as proceeds
from the sale of agricultural property
from the Navajo Partitioned Lands upon
which the trespass occurred.

(b) Proceeds recovered under
§161.712 may be distributed to:

(1) Repair damages of the Navajo
Partitioned Lands and property; or

(2) Reimburse the affected parties,
including the permittee for loss due to
the trespass, as negotiated and provided
in the permit.

(c) Reimburse for costs associated
with the enforcement.

(d) If any money is left over after the
distribution of the proceeds described in
paragraph (b) of this section, BIA will
return it to the trespasser or, where the
owner of the impounded property
cannot be identified within 180 days,
the net proceeds of the sale will be
deposited into the appropriate Navajo
Nation account or transferred to the
Navajo Nation under applicable tribal
law.

§161.717 What happens if BIA does not
collect enough money to satisfy the
penalty?

BIA will send written notice to the
trespasser demanding immediate
settlement and advising the trespasser
that unless settlement is received within
5 business days from the date of receipt,
BIA will forward the case for
appropriate legal action. BIA may send
a copy of the notice to the Navajo
Nation, permittee, and any known lien
holders.

Subpart —Concurrence/Appeals/
Amendments

§161.800 How does the Navajo Nation to
provide concurrence to BIA?

(a) Actions taken by BIA under this
part require concurrence of the Navajo
Nation under the Settlement Act.

(b) For any action requiring the
concurrence of the Resource Committee,
the following procedures will apply:

(1) Unless a longer time is specified
in a particular section, or unless BIA
grants an extension of time, the
Resources Committee will have 45 days
to review and concur with the proposed
action;

(2) If the Resources Committee
concurs in writing with all or part of
BIA proposed action, the action or a
portion of it may be immediately
implemented;

(3) If the Resources Committee does
not concur with all or part of the
proposed action within the time
prescribed in paragraph (b)(1) of this
section, BIA will submit to the
Resources Committee a written
declaration of non-concurrence. BIA
will then notify the Resources
Committee in writing of a formal
hearing to be held not sooner than 30
days from the date of the non-
concurrence declaration;

(4) The formal hearing on non-
concurrence will permit the submission
of written evidence and argument
concerning the proposal. BIA will take
minutes of the hearing. Following the
hearing, BIA may amend, alter, or
otherwise change the proposed action.
If, following a hearing, BIA alters or
amends portions of the proposed plan of
action, BIA will submit the altered or
amended portions of the plan to the
Resources Committee for its
concurrence; and

(5) If the Resources Committee fails or
refuses to give its concurrence to the
proposal, BIA may implement the
proposal only after issuing a written
order, based upon findings of fact, that
the proposed action is necessary to
protect the land under the Settlement
Act and the Agricultural Act.

§161.801 May decisions under this part be
appealed?

(a) Appeals of BIA decisions issued
under this part may be taken in
accordance with procedures set out in
part 2 of this title.

(b) All appeals of decisions by the
Grazing Committee and Resource
Committee will be forwarded to the
appropriate hearing body of the Navajo
Nation.

§161.802 How will the Navajo Nation
recommend amendments to this part?

The Resources Committee will have
final authority on behalf of the Navajo
Nation to approve amendments to the
Navajo Partitioned Lands grazing
provisions, upon the recommendation
of the Grazing Committee and the
Navajo-Hopi Land Commission, and the
concurrence of BIA.

[FR Doc. 03—28320 Filed 11-6—-03; 4:32 pm]
BILLING CODE 4310-W7-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915, and 1926
[Docket No. H049C]

RIN 1218-AA05

Assigned Protection Factors

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Proposed rule; notice of hearing.

SUMMARY: OSHA is convening an
informal public hearing to receive
testimony and documentary evidence
on Assigned Protection Factors.

DATES: Informal public hearing. The
Agency will hold the informal public
hearing in Washington, DC beginning
January 28, 2004. The hearing will
commence at 10 a.m. on the first day,
and at 9 a.m. on the second and
subsequent days, which will be
scheduled, if necessary.

Notice of Intention to Appear to
provide testimony at the informal public
hearing. Parties who intend to present
testimony at the informal public hearing
must notify OSHA in writing of their
intention to do so no later than
December 12, 2003. (Parties who
submitted a Notice of Intention to
Appear in response to the Notice of
Proposed Rulemaking (NPRM) need not
submit another notice.)

Hearing testimony and documentary
evidence. Parties who are requesting
more than 10 minutes to present their
testimony or who will be submitting
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documentary evidence at the hearing,
must provide the Agency with copies of
their full testimony and all documentary
evidence they plan to present by
January 12, 2004. (Parties who provided
their full testimony and documentary
evidence in response to the NPRM do
not have to resubmit these materials.)

ADDRESSES: Informal public hearing.
The informal public hearing will be
held in Washington, DC, in the
Auditorium on the plaza level of the
Frances Perkins Building, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC.

Notice of Intention to Appear at the
hearing. Notices of Intention to Appear
at the informal public hearing should be
submitted in triplicate (3 copies) to the
Docket Office, Docket No. H049C, Room
N-2625, OSHA, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210. These notices
also may be faxed to the Docket Office
at (202) 693—1648, or submitted
electronically at http://
ecomments.osha.gov. OSHA Docket
Office and Department of Labor hours of
operation are 8:15 a.m. to 4:45 p.m.

Hearing testimony and documentary
evidence. Testimony and documentary
evidence must be submitted in triplicate
(3 copies) to the Docket Office at the
above address. Testimony and
documentary evidence totaling 10 or
fewer pages may be faxed to the Docket
Office at 202—693—1647. Materials such
as studies or journal articles may not be
attached to faxed testimony or
documentary evidence; instead, three
copies of this material must be mailed
to the Docket Office at the above
address. Such material must identify
clearly the name of the individual who
is testifying, date, docket number, and
subject so that OSHA can attach it to the
appropriate faxed documents.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact Ms. Layne Lathram, Office of
Communications, Room N-3647, OSHA,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210 (telephone: (202) 693-1999).
For technical inquiries, contact Mr. John
Steelnack, Office of Biological Hazards,
Room N-3718, OSHA, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Washington, DC 20210 (telephone:
(202) 693-2289; fax: (202) 693—1678).
For hearing information, contact Ms.
Veneta Chatmon, Office of
Communications, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210
(telephone: (202) 693—-1999). For
additional copies of this Federal
Register notice, contact the Office of

Publications, Room N-3103, OSHA,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210 (telephone: (202) 693-1888).
Electronic copies of this Federal
Register notice, as well as news releases
and other relevant documents, are
available at OSHA’s homepage at http:/
/www.osha.gov.

SUPPLEMENTARY INFORMATION: OSHA
published the final, revised Respiratory
Protection Standard, 29 CFR 1910.134,
on January 8, 1998 (63 FR 1152).
However, in the final standard, the
Agency reserved the sections related to
assigned protection factors (APFs) and
maximum use concentrations (MUCs)
pending further rulemaking (see 63 FR
1182 and 1203). On June 6, 2003, OSHA
published an NPRM to revise its
existing Respiratory Protection Standard
to add definitions and specific
requirements for APFs and MUCs (68
FR 34036). The proposed revisions also
would supersede the respirator-
selection provisions of existing
substance-specific standards with the
new APFs (except the APFs for the 1,3—
Butadiene Standard).

During the comment period on the
NPRM, which OSHA extended to
October 2, 2003 (68 FR 53311), a
number of commenters (Exs. 12-2, 12—
4,12-8,12-10, 12-11, 12-12,13-1, 13-
2, 13-3, 13-4, 13-5) requested an
informal public hearing. OSHA is
granting this request.

The Agency is placing the Notices of
Intention to Appear, hearing testimony,
and documentary evidence in the
rulemaking docket, which will be
available for inspection and copying at
the OSHA Docket Office.

Public Participation Comments and
Hearings

OSHA encourages members of the
public to participate in this rulemaking
by providing oral testimony and
documentary evidence at the informal
public hearing. Accordingly, the Agency
invites interested parties having
knowledge of, or experience with, the
issues raised in the NPRM to participate
in this process, and welcomes any
pertinent data that will provide the
Agency with the best available evidence
to use in developing the final rule. This
section describes the procedures the
public must use to schedule an
opportunity to deliver oral testimony
and to provide documentary evidence at
the informal public hearing.

Hearing Arrangements

Pursuant to section 6(b)(3) of the
Occupational Safety and Health Act
(“the Act”’; 29 U.S.C. 655), members of
the public must have an opportunity at

the informal public hearing to provide
oral testimony concerning the issues
raised in the NPRM. An administrative
law judge (ALJ) will preside over the
hearing, and will resolve any procedural
matters relating to the hearing on the
first day.

Purpose of the Hearing

The legislative history of Section 6 of
the Act, as well as the Agency’s
regulation governing public hearings (29
CFR 1911.15), establish the purpose and
procedures of informal public hearings.
Although the presiding officer of the
hearing is an ALJ, and questions by
interested parties are allowed on
pertinent issues, the hearing is informal
and legislative in purpose. Therefore,
the hearing provides interested parties
with an opportunity to make effective
and expeditious oral presentations in
the absence of procedural restraints that
could impede or protract the rulemaking
process. The hearing is not an
adjudicative proceeding subject to the
technical rules of evidence; instead, it is
an informal administrative proceeding
convened for the purpose of gathering
and clarifying information. The
regulations that govern the hearing, and
the pre-hearing guidelines issued for the
hearing, will ensure that participants are
treated fairly and have due process; this
approach will facilitate the development
of a clear, accurate, and complete
record. Accordingly, application of
these rules and guidelines will be such
that questions of relevance, procedures,
and participation will be decided in
favor of developing a complete record.

Conduct of the Hearing

Conduct of the hearing will conform
to the provisions of 29 CFR part 1911
(“Rules of Procedure for Promulgating,
Modifying, or Revoking Occupational
Safety and Health Standards”).
Although the ALJ who presides over the
hearing makes no decision or
recommendation on the merits of the
NPRM or the final rule, the ALJ has the
responsibility and authority to ensure
that the hearing progresses at a
reasonable pace and in an orderly
manner. To ensure that interested
parties receive a full and fair informal
hearing, the ALJ has the authority and
power to: Regulate the course of the
proceedings; dispose of procedural
requests, objections, and similar
matters; confine the presentations to
matters pertinent to the issues raised;
use appropriate means to regulate the
conduct of the parties who are present
at the hearing; question witnesses, and
permit others to question witnesses; and
limit the time for such questions. At the
close of the hearing, the ALJ will
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establish a post-hearing comment period
for parties who participated in the
hearing. During the first part of this
period, the participants may submit
additional data and information to
OSHA, and during the second part of
this period, they may submit briefs,
arguments, and summations.

Notice of Intention To Appear To
Provide Testimony at the Informal
Public Hearings

Hearing participants must file a
Notice of Intention to Appear that
provides the following information: The
name, address, and telephone number of
each individual who will provide
testimony; the capacity (e.g., name of
the establishment/organization the
individual is representing; the
individual’s occupational title and
position) in which the individual will
testify; approximate amount of time
requested for the individual’s testimony;
specific issues the individual will
address, including a brief description of
the position that the individual will take
with respect to each of these issues; and
any documentary evidence the
individual will present, including a
brief summary of the evidence.

OSHA emphasizes that, while the
hearing is open to the public and
interested parties are welcome to attend,
only a party who files a proper Notice
of Intention to Appear may ask
questions and participate fully in the
hearing. A party who did not file a
Notice of Intention to Appear may be
allowed to testify at the hearing if time
permits, but this determination is at the
discretion of the presiding ALJ.

Hearing Testimony and Documentary
Evidence

The Agency will review each
submission and determine if the
information it contains warrants the
amount of time requested. OSHA then
will allocate an appropriate amount of
time to each presentation, and will
notify the participants of the time
allotted to their presentations. Prior to
the hearing, the Agency will notify the
participant if the allotted time is less
than the requested time, and will
provide the reasons for this action.
OSHA may limit to 10 minutes the
presentation of any participant who fails
to comply substantially with these
procedural requirements. The Agency
may also request a participant to return
for questions at a later time.

Certification of the Record and Final
Determination After the Informal Public
Hearing

Following the close of the hearing and
post-hearing comment period, the ALJ

will certify the record to the Assistant
Secretary of Labor for Occupational
Safety and Health. This record will
consist of all of the written comments,
oral testimony, documentary evidence,
and other material received during the
hearing. Following certification of the
record, OSHA will review the proposed
provisions in light of all the evidence
received as part of the record, and then
will issue the final determinations based
on the entire record.

Authority

John L Henshaw, Assistant Secretary
of Labor for Occupational Safety and
Health, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210, directed the preparation of
this document. It is issued under
Section 6(b) of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 655),
Secretary of Labor’s Order No. 5-2002
(67 FR 65008), and 29 CFR part 1911.

Signed at Washington, DC on November 6,
2003.

John L. Henshaw,

Assistant Secretary of Labor.

[FR Doc. 03-28357 Filed 11-10-03; 8:45 am)]
BILLING CODE 4510-26-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Francisco Bay 03-002]
RIN 1625-AA00

Security Zones; San Francisco Bay,
California

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish moving and fixed security
zones extending 100 yards around and
under all High Interest Vessels (HIVs)
located in the San Francisco Bay and
Delta ports, California. These security
ZOnes are necessary security measures
and are intended to protect the public
and ports from potential subversive acts.
Entry into these security zones would be
prohibited, unless specifically
authorized by the Captain of the Port
San Francisco Bay, or his designated
representative.

DATES: Comments and related material
must reach the Coast Guard on or before
January 12, 2004.

ADDRESSES: You may mail comments
and related material to the Waterways
Management Branch, U.S. Coast Guard

Marine Safety Office San Francisco Bay,
Coast Guard Island, Alameda, California
94501. The Waterways Management
Branch maintains the public docket for
this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the Waterways Management
Branch between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
(510) 437-3073.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (COTP San Francisco
Bay 03—002), indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and related material in an
unbound format, no larger than 8%z by
11 inches, suitable for copying. If you
would like to know that your
submission reached us, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Management Branch at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a separate
notice in the Federal Register.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing hostilities in Afghanistan
and Iraq have made it prudent to U.S.
ports to be on a higher state of alert
because Al-Qaeda and other
organizations have declared an ongoing
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intention to conduct armed attacks on
U.S. interests worldwide.

In its effort to thwart terrorist activity,
the Coast Guard has increased safety
and security measures on U.S. ports and
waterways. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels or public or commercial
structures.

The Coast Guard also has authority to
establish security zones pursuant to the
Act of June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.) and implementing
regulations promulgated by the
President in subparts 6.01 and 6.04 of
part 6 of title 33 of the Code of Federal
Regulations.

In this particular proposed
rulemaking, to address the
aforementioned security concerns and
to take steps to prevent the catastrophic
impact that a terrorist attack against a
High Interest Vessel (HIV) would have
on the public interest, the Coast Guard
is proposing to establish permanent
security zones around and under HIVs
entering, departing, moored or anchored
within the San Francisco Bay and Delta
ports. These security zones would help
the Coast Guard prevent vessels or
persons from engaging in terrorist
actions against HIVs. Due to these
heightened security concerns and the
catastrophic impact a terrorist attack on
an HIV would have on the crew and
passengers on board and surrounding
communities, security zones are
prudent for these types of vessels.

On February 10, 2003, we issued a
rule under docket COTP San Francisco
Bay 03—002 and published this rule in
the Federal Register (68 FR 9003,
February 27, 2003) creating temporary
section 165.T11-077 of Title 33 of the
Code of Federal Regulations (CFR).
Under temporary section 165.T11-077,
the Coast Guard established 100-yard
moving and fixed security zones around
all HIVs that are anchored, moored or
underway within the San Francisco Bay
and Delta ports.

Though temporary section 165.T11—
077 expired at 11:59 p.m. P.s.t. on May
31, 2003, it was effectively and
seamlessly extended by a change in
effective period temporary rule that was
issued on May 19, 2003. This change in
the effective period of the temporary
rule is found under docket COTP San
Francisco Bay 03—-002 and was
published in the Federal Register (68

FR 32368, May 30, 2003), under the
same previous temporary section
165.T11-077, and extended the rule to
11:59 p.m. P.d.t. on September 30, 2003.
On September 11, 2003, a second
change in effective period temporary
rule was issued, under docket COTP
San Francisco Bay 03—002 and was
published (68 FR 55445, September 26,
2003), under the same previous
temporary section 165.T11-077, further
extending the rule to 11:59 p.m. P.s.t. on
March 31, 2004. The Captain of the Port
has determined there is a need for
continued security regulations exists.

We propose to create permanent
security zones in the same areas
currently protected by temporary
security zones under § 165.T11-077.
Our proposed rule would amend
§165.1183, Security Zones; Cruise
Ships and Tank Vessels, San Francisco
Bay and Delta ports, California (see 67
FR 79856, December 31, 2002), which
contains permanent security zones for
cruise ships and tank vessels. In this
NPRM, the Coast Guard is proposing to
amend § 165.1183 to include HIVs as
protected vessels along with cruise
ships and tank vessels. The Coast Guard
will utilize the extended effective
period of the § 165.T11-077 to engage in
notice and comment rulemaking to
develop permanent regulations tailored
to the present and foreseeable security
environment with the Captain of the
Port (COTP) San Francisco Bay.

Discussion of Proposed Rule

The Coast Guard proposes to establish
moving and fixed security zones around
all HIVs that are anchored, moored or
underway within the San Francisco Bay
and Delta ports. These security zones
are activated when any HIV passes
shoreward of the line drawn between
San Francisco Main Ship Channel buoys
7 and 8 (LLNR 4190 & 4195, positions
37°46.9'N, 122°35.4' W & 37°46.5" N,
122°35.2' W, respectively) and remains
in effect while the vessel is underway,
anchored or moored within in the San
Francisco Bay and Delta ports. When
activated, this security zone would
encompass all waters, extending from
the surface to the sea floor, within 100
yards ahead, astern and extending 100
yards along either side of any HIV in the
San Francisco Bay and Delta ports.

This security zone is automatically
deactivated when the HIV passes
seaward of the line drawn between San
Francisco Main Ship Channel buoys 7
and 8 (LLNR 4190 & 4195, positions
37°46.9' N, 122°35.4' W & 37°46.5" N,
122°35.2' W, respectively) on its
departure from port. Vessels and people
may be allowed to enter an established
security zone on a case-by-case basis

with authorization from the Captain of
the Port.

These security zones are needed for
national security reasons to protect
HIVs, the public, transiting vessels,
adjacent waterfront facilities and the
ports from potential subversive acts,
accidents or other events of a similar
nature. Entry into these zones would be
prohibited unless specifically
authorized by the Captain of the Port or
his designated representative.

Vessels or persons violating this
section would be subject to the penalties
set forth in 33 U.S.C. 1232 and 50 U.S.C.
192. Pursuant to 33 U.S.C. 1232, any
violation of the security zone described
herein, is punishable by civil penalties
(not to exceed $27,500 per violation,
where each day of a continuing
violation is a separate violation),
criminal penalties (imprisonment up to
6 years and a maximum fine of
$250,000) and in rem liability against
the offending vessel. Any person who
violates this section using a dangerous
weapon or who engages in conduct that
causes bodily injury or fear of imminent
bodily injury to any officer authorized
to enforce this regulation, also faces
imprisonment up to 12 years. Vessels or
persons violating this section are also
subject to the penalties set forth in 50
U.S.C. 192: seizure and forfeiture of the
vessel to the United States, a maximum
criminal fine of $10,000, and
imprisonment up to 10 years.

The Captain of the Port would enforce
these zones and may enlist the aid and
cooperation of any Federal, State,
county, municipal and private agency to
assist in the enforcement of the
regulation. This regulation is proposed
under the authority of 33 U.S.C. 1226 in
addition to the authority contained in
50 U.S.C. 191 and 33 U.S.C. 1231.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed rule restricts access to the
waters encompassed by the security
zones, the effect of this proposed rule
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would not be significant because: (i) The
zones would encompass only a small
portion of the waterway; (ii) vessels
would be able to pass safely around the
zones; (iii) vessels may be allowed to
enter these zones on a case-by-case basis
with permission of the Captain of the
Port, or his designated representative;
and (iv) vessels are able to safely transit
around the zones while a vessel is
moored or at anchor in the San
Francisco Bay and Delta ports.

The size of the proposed zones are the
minimum necessary to provide adequate
protection for HIVs, their crews and
passengers, other vessels operating in
the vicinity of HIVs, adjoining areas and
the public. The entities most likely to be
affected are commercial vessels
transiting the main ship channel en
route to the San Francisco Bay and Delta
ports and pleasure craft engaged in
recreational activities and sightseeing.
The proposed security zones would
prohibit any commercial vessels from
meeting or overtaking an HIV in the
main ship channels, effectively
prohibiting use of the channels.
However, the moving security zones
would only be effective during HIV
transits, which would last for
approximately 30 minutes.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We expect this proposed rule
may affect owners and operators of
private and commercial vessels, some of
which may be small entities, intending
to transit or anchor in the small portions
of the waterway that are affected by
these security zones. The proposed
security zones would not have a
significant economic impact on a
substantial number of small entities for
several reasons: Vessel traffic can pass
safely around the area and vessels
engaged in recreational activities,
sightseeing and commercial fishing have
ample space outside of the security
zones to engage in these activities.
When a HIV is at anchor, vessel traffic
would have ample room to maneuver
around the security zones. Small

entities and the maritime public would
be advised of these security zones via
public notice to mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
(510) 437-3073.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this proposed rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental

Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
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documentation because we are
establishing a security zone.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” (CED) are
available in the docket where indicated
under ADDRESSES. Comments on this
section will be considered before we
make the final decision on whether the
rule should be categorically excluded
from further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Revise §165.1183 to read as
follows:

§165.1183 Security Zones; Cruise Ships,
Tank Vessels and High Interest Vessels,
San Francisco Bay and Delta ports,
California.

(a) Definitions. As used in this
section—

(1) Cruise ship means a passenger
vessel, except for a ferry, over 100 feet
in length, authorized to carry more than
12 passengers for hire; making voyages
lasting more than 24 hours, any part of
which is on the high seas; and for which
passengers are embarked or
disembarked in the San Francisco Bay
and Delta ports.

(2) Tank vessel means any self-
propelled tank ship that is constructed
or adapted primarily to carry oil or
hazardous material in bulk as cargo or
cargo residue in the cargo spaces. The
definition of tank ship does not include
tank barges.

(3) High Interest Vessel or HIV means
any vessel deemed by the Captain of the
Port or higher authority as a vessel
requiring protection based upon risk
assessment analysis of the vessel and is
therefore escorted by a Coast Guard or
other law enforcement vessel with an
embarked Coast Guard commissioned,
warrant, or petty officer.

(b) Location. The following areas are
security zones:

(1) Zones for anchored vessels. All
waters, extending from the surface to

the sea floor, within 100 yards ahead,
astern and extending 100 yards along
either side of any cruise ship, tank
vessel or HIV that is anchored at a
designated anchorage within the San
Francisco Bay and Delta port areas
shoreward of the line drawn between
San Francisco Main Ship Channel buoys
7 and 8 (LLNR 4190 & 4195, positions
37°46.9' N, 122°35.4' W and 37°46.5' N,
122°35.2' W, respectively);

(2) Zones for moored or mooring
vessels. The shore area and all waters,
extending from the surface to the sea
floor, within 100 yards ahead, astern
and extending 100 yards along either
side of any cruise ship, tank vessel or
HIV that is moored, or in the process of
mooring, at any berth within the San
Francisco Bay and Delta port areas
shoreward of the line drawn between
San Francisco Main Ship Channel buoys
7 and 8 (LLNR 4190 & 4195, positions
37°46.9' N, 122°35.4' W and 37°46.5' N,
122°35.2' W, respectively); and

(3) Zones for vessels underway. All
waters of the San Francisco Bay and
Delta port areas, extending from the
surface to the sea floor, within 100 yards
ahead, astern and extending 100 yards
along either side of any cruise ship, tank
vessel or HIV that is underway
shoreward of the line drawn between
San Francisco Main Ship Channel buoys
7 and 8 (LLNR 4190 & 4195, positions
37°46.9' N, 122° 35.4' W and 37°46.5' N,
122°35.2' W, respectively).

(c) Regulations. (1) In accordance with
the general regulations in § 165.33 of
this part, entry into or remaining in this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port, San
Francisco Bay, or his designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
415-399-3547 or on VHF-FM channel
16 (156.8 MHz) to seek permission to do
so. If permission is granted, all persons
and vessels must comply with the
instructions of the Captain of the Port or
his or her designated representative.

(3) When a cruise ship, tank vessel or
HIV approaches within 100 yards of a
vessel that is moored, or anchored, the
stationary vessel must stay moored or
anchored while it remains within the
cruise ship, tank vessel or HIV’s security
zone unless it is either ordered by, or
given permission from, the COTP San
Francisco Bay to do otherwise.

(d) Authority. In addition to 33 U.S.C.
1231, the authority for this section
includes 33 U.S.C. 1226.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the security zone by
local law enforcement as necessary.

Dated: October 24, 2003.
Gerald M. Swanson,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay, California.

[FR Doc. 03—28329 Filed 11-10-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 355

[FRL-7585-4]

RIN 2050-AE42

Emergency Planning and Community
Right-to-Know Act; Extremely

Hazardous Substances List; Proposed
Deletion of Phosmet

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to delete
phosmet from the list of extremely
hazardous substances (EHS) under the
Emergency Planning and Community
Right to Know Act (EPCRA). EPA is
proposing this change in response to a
petition submitted by the registrant of
the pesticide in which they argue that
phosmet should be removed from the
EHS list because there are no valid data
that indicate the chemical meets the
listing criteria. Facilities with phosmet
on-site would no longer be required to
comply with State Emergency Response
Commission (SERC) and Local
Emergency Planning Committee (LEPC)
requirements for the chemical phosmet.
In addition, facilities with phosmet
would no longer have to file an
emergency and hazardous chemical
inventory form and Material Safety Data
Sheet (MSDS) under EPCRA for
phosmet with their SERC, LEPC and
local fire department for amounts less
than 10,000 pounds.

DATES: Comments: Comments must be
submitted on or before January 12, 2004.
ADDRESSES: Comments may be
submitted electronically, or through
hand delivery/courier or by mail. Send
an original and two copies of your
comments to: SUPERFUND Docket
Information Center, Environmental
Protection Agency, Mailcode: 5305T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. SFUND-2003-0007.
Follow the detailed instructions as
provided in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the
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Emergency Planning and Community
Right-to-Know Hotline at 800—424-9346
or TDD 800-553-7672 (hearing
impaired). In the Washington, DC,
metropolitan area, call 703—412-9810 or
TDD 703-412-3323. For more detailed
information on specific aspects of this
rulemaking, contact Kathy Franklin,
phone 202-564-7987; email:
franklin.kathy@epa.gov

SUPPLEMENTARY INFORMATION:
I. Does This Notice Apply to Me?

A. Affected Entities: Entities that
would be affected by this section are
those organizations and facilities subject
to 40 CFR part 355—Emergency
Planning and Emergency Release
Notification Requirements and 40 CFR
part 370—Hazardous Chemical
Reporting. To determine whether your
facility is affected by this action, you
should carefully examine the
applicability provisions at 40 CFR part
355 and 40 CFR part 370. Entities
potentially affected by this action are
facilities that distribute phosmet as a
pesticide for commercial use and farms
that store, handle and apply phosmet to
variety of fruit, nut, and field crops. If
you have any questions regarding the
applicability of this action to a
particular entity, consult the person(s)
listed in the FOR FURTHER INFORMATION
CONTACT section.

II. How Can I Get Copies of This
Document and Other Related
Information?

Docket. EPA has established an
official docket for this action under
Docket ID No. SFUND-2003-0007. The
official docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The public docket is the collection of
materials that is available for public
viewing at SUPERFUND Docket in the
EPA Docket Center, (EPA/DC) EPA
West, Room B102, 1301 Constitution
Avenue, NW., Washington, DC. This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the SUPERFUND Docket is
(202) 566—0270. You may copy up to
100 pages from any regulatory
document at no cost. Additional copies
are $0.15 per page.

Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the public docket, and access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility.
EPA intends to work toward providing
electronic access to all of the publicly
available docket materials through
EPA'’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public

docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket visit EPA
Dockets online or see 67 FR 38102, May
31, 2002.

II1. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked ““late.” EPA is not
required to consider these late
comments.

Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Your use of EPA’s electronic public
docket to submit comments to EPA
electronically is EPA’s preferred method
for receiving comments. Go directly to
EPA Dockets at http://www.epa.gov/
edocket, and follow the online
instructions for submitting comments.
To access EPA’s electronic public
docket from the EPA Internet Home
Page, select “Information Sources,”
“Dockets,” and “EPA Dockets.” Once in
the system, select ““search,” and then
key in Docket ID No. SFUND-2003—
0007. The system is an “anonymous
access” system, which means EPA will
not know your identity, e-mail address,
or other contact information unless you
provide it in the body of your comment.
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Comments may be sent by electronic
mail (e-mail) to
superfund.docket@epa.gov, Attention
Docket ID No. SFUND-2003-0007. In
contrast to EPA’s electronic public
docket, EPA’s e-mail system is not an
“anonymous access’’ system. If you
send an e-mail comment directly to the
Docket without going through EPA’s
electronic public docket, EPA’s e-mail
system automatically captures your e-
mail address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

You may submit comments on a disk
or CD ROM that you mail to the mailing
address identified in the following
paragraph. These electronic submissions
will be accepted in WordPerfect or
ASCII file format. Avoid the use of
special characters and any form of
encryption.

By Mail. Send an original and two
copies of your comments to:
SUPERFUND Docket Information
Center, U.S. Environmental Protection
Agency, Mailcode: 5305T, 1200
Pennsylvania Ave., NW., Washington,
DC, 20460, Attention Docket ID No.
SFUND-2003-0007.

By Hand Delivery or Courier. Deliver
your comments to: SUPERFUND Docket
Information Center (EPA/DC) EPA West,
Room B102, 1301 Constitution Avenue,
NW., Washington, DC. Attention Docket
1D No. SFUND-2003-0007. Such
deliveries are only accepted during the
Docket’s normal hours of operation as
identified in the “How Can I Get Copies
of This Document and Other Related
Information?” section.

IV. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be confidential business
information (CBI) electronically through
EPA’s electronic public docket or by e-
mail. Send or deliver information
identified as CBI only to the following
address: SUPERFUND CBI Document
Control Officer (5305T), U.S. EPA, 1200
Pennsylvania Avenue, NW.,
Washington, D.C. 20460, Attention
Docket ID No. SFUND-2003-0007. You
may claim information that you submit
to EPA as CBI by marking any part or
all of that information as CBI (if you
submit CBI on disk or CD ROM, mark
the outside of the disk or CD ROM as
CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR, Part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBIL
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

V. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

I. Introduction and Background
A. Statutory Authority
B. Background
1. Regulatory Background
2. Gowan’s Petition to Delist Phosmet
II. The EHS Listing Criteria
A. Primary Listing Criteria
B. Secondary Listing Criteria
C. Toxicity Data Sources
III. Proposed Modification of EHS List
A. Basis of Phosmet Listing
B. Gowan’s Phosmet Petition
C. Review of Phosmet Acute Toxicity Data
1. Phosmet Acute Inhalation Toxicity
2. Phosmet Acute Dermal Toxicity
3. Phosmet Acute Oral Toxicity
4. Phosmet Oral Mouse Study (Haley et al.,
1975)
5. Phosmet Oral Mouse Study (Gowan
2002)
IV. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act of 1995

I. Introduction and Background

A. Statutory Authority

This proposed rule is issued under
sections 302 and 328 of the Emergency
Planning and Community Right-to-
Know Act of 1986 (EPCRA).

B. Background

On October 17, 1986, the President
signed into law the Superfund
Amendments and Reauthorization Act
of 1986 (SARA), Pub. L. 99-499 (1986).
Title III of SARA established a program
designed to require state and local
planning and preparedness for spills or
releases of hazardous substances and to
provide the public and local
governments with information
concerning potential chemical hazards
in their communities. This program is
codified as the Emergency Planning and
Community Right-to-Know Act of 1986
(EPCRA), 42 U.S.C. 11001-11050.

Subtitle A of EPCRA establishes the
framework for local emergency
planning. The statute requires that EPA
publish a list of “extremely hazardous
substances” (EHSs). The EHS list was
established by EPA to identify chemical
substances which could cause serious
irreversible health effects from
accidental releases (51 FR 13378). EPA
had previously published this list as the
list of acutely toxic chemicals in
November 1985, in Appendix A of the
Chemical Emergency Preparedness
Program Interim Guidance (CEPP
Guidance). The Agency was also
directed to establish “threshold
planning quantities” (TPQs) for each
extremely hazardous substance.

Under EPCRA section 302, a facility
which has on-site an EHS in excess of
its TPQ must notify the State Emergency
Response Commission (SERC) and Local
Emergency Planning Committee (LEPC)
as well as participate in local emergency
planning activities. The facility must
also report accidental releases in excess
of the Reportable Quantity (RQ) to the
LEPC and SERC. Under EPCRA section
311 and 312, some facilities with
phosmet on-site in excess of its TPQ are
required to submit an emergency and
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hazardous chemical inventory form and
Material Safety Data Sheet (MSDS)
required for phosmet with their SERC,
LEPC and local fire department.
However, facilities that apply phosmet
to crops as a pesticide, do not have to
file the inventory form or MSDS because
chemicals that are used at facilities in
routine agricultural operations are not
included as hazardous chemicals
subject to the reporting requirements.

The purpose of the extremely
hazardous substance list is to focus
initial efforts in the development of
State and local contingency plans.
Inclusion of a chemical on the EHS list
does not mean state or local
communities should ban or otherwise
restrict use of a listed chemical. Rather,
such identification indicates a need for
the community to undertake a program
to investigate and evaluate the potential
for accidental exposure associated with
the production, storage or handling of
the chemical at a particular site.

1. Regulatory Background

The list of extremely hazardous
substances and their threshold planning
quantities are codified in 40 CFR part
355, Appendices A & B. EPA first
published the EHS list and TPQs along
with the methodology for determining
threshold planning quantities as an
interim final rule on November 17, 1986
(51 FR 41573-41579 and 41580 ). In the
final rule, EPA made a number of
revisions to the interim final rule (52 FR
13387, April 22, 1987). Among other
things, the final rule republished the
EHS list, with the addition of four new
chemicals and revised the methodology
for determining some TPQs. Details of
the methodology used to determine
whether to list a substance as an
extremely hazardous substance and for
deriving the threshold planning
quantities are found in the November
1986 and April 1987 Federal Register
notices and in technical support
documents in the rulemaking records.
These records are found in Superfund
Docket No. 300PQ.

EPA has since received a number of
petitions to amend the EHS list. To date,
46 chemicals have been delisted from
the EHS list in previous rulemakings
because they did not meet the toxicity
criteria for the list and were originally
listed under section 302 in error.

2. Gowan’s Petition to Delist Phosmet

EPA received a petition dated August
8, 1996 from Gowan Company to delete
the chemical phosmet from the EHS list
under Section 302 of EPCRA. Gowan
believes that listing of phosmet was
based on an inappropriate toxicity study
and argues that phosmet should be

removed from the EHS list because there
are no valid data that indicate the
chemical meets the listing criteria.
Phosmet (O,0-dimethyl-S-
phthalimidomethylphosphorodithioate,
CAS No. 732-11-6) is a pink to white
crystalline solid with chemical formula
C11H12NO4PS,. Tt is slightly soluble in
water and has a relatively low vapor
pressure. It is a non-systemic
organophosphate insecticide used for
agricultural crop protection in fruit, nut
and certain field crops. It is also used on
trees and ornamental plants. According
to EPA’s Office of Pesticide Programs
(OPP), approximately 1,250,000 pounds
active ingredient (a.i.) of phosmet are
used annually. Technical grade phosmet
contains approximately 94% phosmet.
Products containing phosmet can be in
the form of dusts, emulsifiable
concentrates, soluble concentrates, and
wettable powders and can contain
varying amounts of the active ingredient
phosmet. More information on phosmet
can be found in the February 2003
Technical Background Document:
Proposed Rule to Delist Phosmet from
the EHS List, available in the docket.

II. The EHS Listing Criteria

As previously described, in November
1985, EPA published a list of substances
in Appendix A of the “Chemical
Emergency Preparedness Program
Interim Guidance.” Under section
302(a) of EPCRA, Congress required
EPA to adopt that same list as the EHS
list. Appendix A defines the list of
chemicals as those “‘for which an acute
toxicity measure has a value meeting the
criteria stated in Chapter 6” of the
November 1985 Interim Guidance. The
listing criteria discussed in Chapter 6
are the same criteria referenced and
discussed in EPA’s interim final and
final rules establishing the EHS list.
Those criteria contain two sets of
numerical acute toxicity measures. For
purposes of clarification in today’s
rulemaking, EPA will refer to the two
sets of numerical acute toxicity criteria
as the primary listing criteria and the
secondary listing criteria. In developing
these criteria, the Agency presumed that
humans may be as sensitive as the most
sensitive mammalian species tested.

A. Primary Listing Criteria

The primary acute toxicity criteria
are, based on data from mammalian
testing:

Inhalation LCsp < 0.5 milligrams per
liter of air (mg/L) (for exposure time
< 8 hours), or

Dermal LDso <50 milligrams per

kilogram of body weight (mg/kg), or

LDsg < 25 Inlllygrams per kilogram
of body weight (mg/kg)

Oral

LCso is the median lethal
concentration, defined as the
concentration level at which 50 percent
of the test animals died when exposed
by inhalation for a specified time
period.

LDso is the median lethal dose,
defined as the dose at which 50 percent
of the test animals died during
exposure.

B. Secondary Listing Criteria

EPA included on the EHS list other
chemicals that did not meet the primary
acute toxicity criteria. These were added
based on the secondary acute toxicity
criteria below as well as the following
factors: Large volume production and
known risk, as indicated by the fact that
some of the chemicals have caused
death and injury in accidents.

The secondary acute toxicity criteria
are, based on data from mammalian
testing:

Inhalation LCso < 2 mg/L for exposure
time of < 8 hours, or

Dermal LDsg <400 mg/kg or

Oral LDso <200 mg/kg

The chemical with the lowest
production volume that was included as
an EHS based on the secondary criteria
and high production volume, had an
annual production volume of 30 million
pounds. In addition to high production
chemicals meeting these criteria, several
other chemicals slightly less toxic than
the secondary criteria, were listed
because of their recognized toxicity as a
chemical of concern or known hazard;
for example several of them have caused
death or injury in accidents.

The selection criteria were designed
as screening tools to identify highly
acute toxic chemicals. The specific
values chosen are recognized by the
scientific community as indicating a
high potential for acute toxicity, and
chemicals meeting the toxicity criteria
are considered potentially hazardous.
Even with the amount of animal data
that are available, some chemicals have
no standard acute toxicity test data.

In choosing chemicals for the EHS
list, EPA matched the criteria against all
mammalian test data for all chemicals.
A chemical was identified as acutely
toxic according to these criteria if
mammalian acute toxicity data for any
one of the three routes of administration
was equal to or less than the numerical
criteria specified for that route. The
Agency used LC_o or LD, o data for a
chemical in cases where median lethal
concentration or dose (LCsp or LDsg )
were not available. The lethal
concentration low (LCLo) and the lethal
dose low (LD_o) are the lowest
concentration in air or the lowest dose
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in milligrams of chemical per kilogram
of body weight, respectively, at which
any test animals died. These values may
be more variable than those provided
from median lethality tests, but for the
purposes of screening large numbers of
chemicals, it was deemed necessary to
provide a second level screening tool in
preference to missing potentially toxic
chemicals because they were not
adequately tested. For inhalation data,
the Agency chose to use LCso and LCio
values with exposure periods up to
eight hours or even with no reported
exposure period. EPA recognized that
this was a conservative approach, but
did not want to miss any acutely toxic
chemical of concern.

The Agency also used lethality data
from the most sensitive mammalian
species and not only those from rats
because it was not possible to predict
which species is the appropriate
surrogate for humans for a given
chemical. In addition, because
populations are heterogeneous and
individuals are expected to vary
considerably in their sensitivity to
chemical substances, the Agency
assumed that humans may be as
sensitive as the most sensitive
mammalian species tested.

C. Toxicity Data Sources

When the initial list was developed,
the Agency used acute toxicity data
from the Registry of Toxic Effects of
Chemical Substances (RTECS),
maintained by the National Institute of
Occupational Safety and Health
(NIOSH). The RTECS data was
compared with the EHS listing toxicity
criteria (both primary and secondary).
The RTECS data base was used as the
principal source of toxicity data for
identifying acutely toxic chemicals
because it represents the most
comprehensive repository of acute
toxicity information available with basic
toxicity information and other data on
more than 79,000 chemicals. Although
RTECS is not formally peer-reviewed,
data from RTECS is widely accepted
and used as a toxicity data source by
industry and regulatory agencies alike.
The data presented are from scientific
literature which has been edited by the
scientific community before
publication.

IIL. Proposed Modification of EHS List
A. Basis of Phosmet Listing

Phosmet was originally listed on the
EHS list because a four-hour rat
inhalation LCsp of 0.054 mg/L, reported
in the 1985 RTECS database, met the
EHS primary toxicity inhalation criteria
of LCsp < 0.5 mg/L. The value in RTECS

was cited from a 1982 Russian
publication, which was a compilation of
toxicity data for many chemicals.

The TPQ for phosmet depends on its
physical state. As a solid, phosmet has
a TPQ of 10 pounds if it: (1) Is a powder
with particle size less than 100 microns,
(2) is in molten form, (3) is in solution,
or (4) has a National Fire Protection
Association (NFPA) reactivity rating of
2, 3, or 4. Otherwise, the TPQ for
phosmet is 10,000 pounds.

B. Gowan’s Phosmet Petition

Gowan Company of Yuma, Arizona
submitted to EPA a petition dated
August 8, 1996 requesting that EPA
remove phosmet from the EHS list
because it does not meet the toxicity
criteria. During EPA’s review of the
petition, Gowan submitted additional
toxicity data and other information. EPA
also reviewed acute toxicity data for
phosmet previously submitted to EPA’s
Office of Pesticide Programs (OPP) for
the registration of phosmet as a
pesticide. Gowan argued that the
inhalation LCsg (rat) value of 0.054 mg/
liter/4 hours, as cited in RTECS, is
unverifiable because the experimental
details, study protocol, and quality
control procedures are unavailable.
Without these experimental details,
Gowan maintained that it is impossible
to reconstruct and validate the original
experiment. In addition, Gowan asserted
that this LCsp value is inconsistent with
all other available inhalation toxicity
data for technical grade (95% purity or
higher) phosmet. Gowan also asserted
that the phosmet technical grade does
not meet the toxicity criteria for listing
as an EHS following exposure by the
oral or dermal routes, as indicated by a
number of experimental studies. Gowan
submitted with their petition data from
a number of acute inhalation toxicity
tests which they believe show that
phosmet technical poses a low risk of
acute toxicity by inhalation, as
indicated by the absence of mortality
when test animals were exposed to
phosmet vapor or dust. Gowan also
claimed that the toxicity studies on
phosmet formulations, including
wettable powders and liquid
formulations, indicate that these
phosmet products do not meet the
criteria for the EHS list.

Because phosmet is not a high
production chemical (less than 2
million pounds annually), EPA focused
its efforts on evaluating whether the
existing toxicity data meets the primary
listing criteria. In addition to the
phosmet toxicity data submitted by
Gowan and available data from OPP,
EPA found data from acute mouse oral
toxicity studies identified from a search

of toxicity databases and literature. In
July 2001, Gowan supplied EPA with
data from five acute oral mouse studies
and EPA obtained a journal article on an
acute mouse oral toxicity study
conducted by the National Center for
Toxicological Research (NCTR) of the
Food and Drug Administration (FDA).
More details of the phosmet toxicity
studies and their evaluation can be
found in the February 2003 Technical
Background Document: Proposed Rule
to Delist Phosmet from the EHS List
available in the public docket.

C. Review of Phosmet Acute Toxicity
Data

1. Phosmet Acute Inhalation Toxicity

The four-hour rat inhalation LCsp of
0.054 mg/L, reported in 1985 RTECS
was cited from a Russian publication
(Izmerov et al. 1982. Toxicometric
Parameters of Industrial Toxic Chemical
Under Single Exposure) which
contained compiled toxicity values for
many chemicals, but no study details. In
both the Russian and English translation
version of this document, the chemical
structure given for phosmet is incorrect,
which led Gowan to assert that there
was some uncertainty as to whether the
chemical being tested was indeed
phosmet. EPA was not able to obtain the
actual phosmet toxicity study
conducted by a Russian researcher L.P.
Danilenko, but was able to obtain a
translation of a Russian 1969 journal
article by Danilenko that discussed the
rat inhalation study and the results.
Based on the chemical name and
chemical synonyms (O,0-dimethyl-
phthalimidio-methyl-dithiophosphate
or phthalophos) used in (Danilenko
1969), EPA believes the chemical being
tested was indeed phosmet. No
chemical structure was given in the
article.

In Danilenko (1969), the following
acute toxicity results were reported for
phthalophos, also known as Imidan or
phosmet: a four-hour rat inhalation LCso
of 54 mg/m3 (0.054 mg/L); a four-hour
rat inhalation LC o of 31 mg/m?3 (0.031
mg/L); and a four-hour cat inhalation
LCLo of 65 mg/m? (0.065 mg/L). The
tests were performed using an aqueous
emulsion of phthalophos (phosmet) on
albino rats and cats. The animals were
exposed to a liquid aerosol produced by
atomization of the preparation with a
special sprayer (Boitenko). The
concentration of phthalophos (phosmet)
in the chamber air was determined by
a thin-layer chromatographic method.

However, the Danilenko (1969) article
severely lacks key details of the
experimental methods, such as the
purity of phosmet, extent of animal
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body exposure, possibility of other
routes of exposure, specific emulsion
components and their toxicity. The
phosmet used in the experiment was
manufactured in the Union of Soviet
Socialist Republics (USSR) by a research
institute using an unknown method.
With the number of unanswered key
questions regarding the experimental
protocol, EPA has determined that the
results in this paper are insufficient to
provide the basis for the continued
listing of phosmet on the EHS list.

EPA evaluated more than 20 other
inhalation studies of technical grade
phosmet (294% phosmet) and other
phosmet formulations, such as wettable
powders and emulsions. The testing
exposure routes included vapor,
particulates and aerosols. Only three of
these inhalation studies produced any
mortality. The LCso data from these
three studies were not in the range of
the LCsp value in the Russian study and
did not meet the primary toxicity listing
criteria of 0.5 mg/L. Of these three
studies, results of one study with
mortality were not considered
appropriate to use because the phosmet
formulation contained methylene
chloride, a toxic component. Another
study conducted in 1994, exposed rats
to aerosols from an emulsion containing
27.5% phosmet and 8.4% naphthalenes.
The aerosols were respirable-sized
having a mass median aerodynamic
diameter (MMAD) of 1.5-2.2 microns
(Mm). This study resulted in a LCso of
1.19 mg/L for male rats and 0.845 mg/
L for females. A third study conducted
in 1995 reported a LCsp of 1.6 mg/L for
rats and exposed the animals to a 70%
phosmet particulates having a MMAD of
1.61 to 2.38 microns (um).

Given the uncertainties with the
inhalation toxicity data from
(Danilenko, 1969) and based on the
Agency’s review of all the acute
inhalation toxicity data for phosmet,
EPA believes that there are no
inhalation data meeting the primary
listing criteria for phosmet of sufficient
reliability or quality to support the
listing of phosmet as an EHS chemical.
As a result, EPA has decided to remove
this inhalation value from consideration
for the purpose of listing phosmet as an
EHS. EPA solicits comments on the
validity of the available inhalation
toxicity studies to support listing of
phosmet as an EHS based on the listing
criteria for inhalation toxicity. EPA
invites submission of any valid acute
inhalation toxicity studies not already
made available to EPA. EPA’s review of
all currently available acute inhalation
toxicity studies can be found in the
February 2003 Technical Background
Document: Proposed Rule to Delist

Phosmet from the EHS List available in
the public docket.

2. Phosmet Acute Dermal Toxicity

EPA undertook review of existing
acute dermal toxicity data for phosmet.
EPA could find no dermal toxicity data
that met the primary dermal listing
criteria of LDso < 50 mg/kg. The lowest
test results for technical phosmet
indicated that the dermal LDso is greater
than 3160 mg/kg.

3. Phosmet Acute Oral Toxicity

Gowan submitted several acute rat
oral studies in 1996, for technical grade
phosmet and phosmet powder and
emulsion formulations. None of the rat
LDsp values from these studies met the
EHS listing criteria, even when the
percentage of inert ingredients in the
formulation was taken into account. The
lowest reported rat oral LDso for
technical grade phosmet (96.1%) is 113
mg/kg, which does not exceed the
primary oral listing criteria of 25 mg/kg.
The lowest reported rat oral LDso for a
phosmet formulation of 70% dust is 147
mg/kg (73.5 mg/kg based on active
ingredient). Even when adjusted for the
percentage active ingredient, this dose
still does not exceed the criteria of 25
mg/kg.

Subsequently, EPA retrieved LDso
values from six mouse oral studies on
technical grade phosmet from toxicity
databases and the literature. Gowan was
able to supply five of the mouse studies,
which had been conducted by Stauffer
Chemical Company. EPA also reviewed
oral acute toxicity data available from
OPP. Review of the six acute mouse oral
studies indicates that mice are more
sensitive than rats to phosmet. One
mouse study conducted by Stauffer
Chemical Company in 1971 reported a
phosmet technical LDsg of 23.3 mg/kg
for mice for technical grade phosmet,
percentage unspecified . Another study
conducted by researchers at NCTR
(Haley et al., 1975) reported LDso results
of 23.1 and 24.9 mg/kg for males and
female mice, respectively for 99.5%
phosmet. Other acute oral studies of
technical grade phosmet with mice had
LDso results varying from 36.9 to 51 mg/
kg. For a phosmet powder formulation,
the lowest reported oral LDso was 79.4
mg/kg in mice for 50% phosmet
wettable powder. These studies are
discussed in more detail in the February
2003 Technical Background Document:
Proposed Rule to Delist Phosmet from
the EHS List, available in the public
docket.

The oral mouse LDs of 23.3 mg/kg for
phosmet technical resulted from testing
a material called Imidan-EDC. Phosmet
is also known by the name “Imidan.”

Gowan stated that EDC (ethylene
dichloride or dichloroethane), was a
solvent used in the initial synthesis step
of a discontinued process and that the
impurity profile is not known. Gowan
was not sure whether this product was
ever registered for commercial use by
Stauffer, who was the previous pesticide
registrant with EPA. Gowan never
utilized the EDC process and currently
uses a benzene process to manufacture
technical phosmet, the product
currently registered with EPA.
According to Gowan, Stauffer also
licensed the phosmet-benzene process
as a registrant with EPA. The Stauffer
researchers determined the mouse oral
LDso for Imidan-Benzene to be 43 mg/
kg. The greater toxicity observed for
technical phosmet synthesized via the
EDC route presumably may have been
due to impurities resulting from the
starting material, incomplete synthesis,
degradation or other syntheses method-
specific factors. Gowan believes that the
“Imidan-EDC” phosmet is an
inappropriate test substance. Because of
these uncertainties, EPA does not
believe the Imidan-EDC results are
representative for the phosmet
manufactured and registered with EPA
by either Stauffer Chemical (former
pesticide registrant) or Gowan Company
(current pesticide registrant). Therefore,
EPA removed these values from
consideration for EHS listing purposes.

4. Phosmet Oral Mouse Study (Haley et
al., 1975)

Only one other study (Haley et al.,
1975) reported results with an LDsg < 25
mg/kg. This study examined the acute
oral toxicity of five organophosphate
pesticides (including Imidan or
phosmet) in a total of three experiments:
a range finding experiment, a pilot
experiment, and a main experiment
designed to estimate an LD; value and
extrapolate an LDo; value. LDso values
for phosmet were reported from the
pilot study as 25.2 and 23.1 mg/kg for
males and females, respectively and
from the main study as 23.1 and 24.9
mg/kg for males and females,
respectively. The study was conducted
by the National Center for Toxicological
Research (FDA), Arkansas. After
reviewing this information, Gowan
made several arguments why the
information in the Haley study was
insufficient to support the listing of
phosmet as an EHS.

Haley et al. (1975) conducted two
dose response experiments, a pilot
study (100 mice) and a main study (660
mice). A linear regression was
developed from the pilot results. The
LDso and its confidence intervals, and
the slope of the regression and its
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confidence intervals are provided in the
journal article. Using this regression,
dOSGS fOI‘ LDl, LDz, LD4, LDS, LD]_G, LD32,
and LDes were taken from the regression
and used in the main study. The goal of
the study was to estimate the LD, and
extrapolate the LDg 1. For the pilot study
the actual doses and number of animals
killed are not presented. The LD;, LDss,
and LDso results only, by sex, were
presented in a table in Haley et al.
(1975) as predicted doses from the pilot
study and calculated doses from the
main study. The actual doses in the
main study were chosen based on the
results from the pilot study. The log of
actual doses and percentage of animals
killed are presented in a graph for each
sex, except the value of the LD> for
males which gave an aberrant response.

One of Gowan'’s key criticisms of
Haley et al. (1975) was that no mortality
data was presented from the pilot
experiment and complete data from the
main experiment is presented only in
graphical form. Because the actual doses
and animals killed at each dose are not
cited, Gowan stated that the LDsg results
cannot be replicated or confirmed. EPA
agrees with Gowan that the lack of
tabulated mortality data is a serious flaw
in this experiment. EPA attempted to
recover the actual mortality data from
the National Center for Toxicological
Research, but the NCTR was not able to
recover it. Gowan also raised other
issues regarding Haley et al. (1975)
which included the variations in main
study mortality response, lack of
information on the use of control data,
and other questions or potential
problems with the study methodology
or design. The Agency addresses these
issues in detail in the technical
background document supporting this
rulemaking.

5. Phosmet Oral Mouse Study (Gowan
2002)

Because of the uncertainties
surrounding verification of results of the
Haley study, EPA proposed conducting
a new acute oral mouse LDsg study
using the Up-And-Down Method, as
described in the Office of Prevention,
Pesticides and Toxic Substances
(OPPTS) new Harmonized Test
Guideline 870.1100 for Acute Oral
Toxicity. This guideline has been
adopted by the Federal Interagency
Coordinating Committee on the
Validation of Alternative Methods
(ICCVAM), the Organization for
Economic Coordination and
Development (OECD) and EPA’s Science
Advisory Panel (SAP). EPA’s
participation in ICCVAM is part of the
Agency’s commitment to support testing
that reduces the use of animals.

Before EPA initiated the new test,
Gowan decided to conduct its own
acute toxicity study in mice. Based on
its review of the existing toxicity data
and the recommended test method, EPA
provided Gowan with the recommended
test method and comments on Gowan’s
draft test protocol. EPA recommended
that Gowan test at multiple dose levels
using the Up and Down Procedure
(UDP) for acute oral toxicity. (See
Docket for test method and comments
provided to Gowan.)

Gowan completed its study of mouse
responses to acute oral exposure to
phosmet in December 2002. Their study
planned to dose 20 female mice at 40
mg/kg, initially, with subsequent doses
tested, if warranted. Twenty female
mice were administered 40 mg/kg by
oral gavage. After 14 days observation,
there were no mortalities. Because no
mortality occurred at 40 mg/kg, Gowan
saw no need to conduct further tests.
Thus, Gowan conducted a single dose
study rather than an LDs test. Gowan
believes the test results confirm that the
oral LDs of phosmet exceeds 25 mg/kg
listing criterion and that there is no
basis for continuing to list phosmet as
an Extremely Hazardous Substance.

The study results have been carefully
reviewed by a cross-agency ad hoc
committee whose consensus was that
the Gowan study seemed to confirm the
oral mouse LDsp results from most of the
previous literature studies, which
showed LDsps greater than EHS listing
criterion of 25 mg/kg. EPA believes that
the new test results support the
conclusion that the acute oral LDsg of
phosmet exceeds 25 mg/kg and that
phosmet should be removed from the
EHS list. The Gowan study appears to
be sound and conducted properly
according to Good Laboratory Practices,
although it is only for a single dose. The
large number of mice (20) tested at a
much higher concentration than the
EHS List criterion supports the
probability that the acute oral mouse
LDsp is greater than 25 mg/kg . In
addition, Gowan had done a thorough
chemical analysis of the phosmet
material that was administered to the
animals.

Normally EPA would not accept a
single dose study for drawing
conclusions about the LDsg for a
chemical. However, the Agency believes
this study can be used in its analysis
because of existing data indicating the
approximate range of probable LDso
values and data showing that phosmet
has a steep dose-response curve.
Although the new test did not follow
new acute oral toxicity testing
guidelines, the test results are consistent
with the variability of individual animal

dose response seen in existing oral
mouse LDsp studies.

Phosmet is an organophosphate
pesticide, with known lethal and toxic
human health effects. However, after
careful consideration of all of the
toxicity data, EPA proposes that
phosmet should be delisted from the
EHS list for the following reasons: (1)
The mouse oral LDsg data that meet the
criteria from the Haley et al. (1975)
study have a number of deficiencies that
increase the uncertainty around the
results, such as lack of tabulated
mortality data for either the pilot or the
main study, lack of information on
treatment of the control data, and
considerable variability in the results at
the LDo1—LDog doses, (2) the Haley LDsg
results are right at the limit of the oral
toxicity listing criteria of 25 mg/kg, and
(3) other acute mouse oral studies
(including Gowan’s December 2002
study conducted using Good Laboratory
Practices) indicate the mouse oral LDsg
exceeds the 25 mg/kg listing criteria.
EPA solicits comment on the proposed
delisting decision and its rationale, and
invites the public to submit or identify
relevant peer-reviewed studies or data,
of which the Agency may not be aware.
EPA invites submission of any valid oral
toxicity studies for phosmet that meet
the listing criteria which are not already
been reviewed by EPA. EPA’s review of
all currently available acute oral toxicity
studies can be found in the February
2003 Technical Background Document:
Proposed Rule to Delist Phosmet from
the EHS List available in the public
docket.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735), the Agency must determine
whether this regulatory action is
“significant’” and therefore subject to
formal review by the Office of
Management and Budget (OMB) and to
the requirements of the Executive Order,
which include assessing the costs and
benefits anticipated as a result of the
proposed regulatory action. The Order
defines “‘significant regulatory action”
as one that is likely to result in a rule
that may: (1) Have an annual effect on
the economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
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another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations 40
CFR Part 355 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2050-0092, (EPA ICR
No. 1395.04). Copies of the ICR
document(s) may be obtained from
Susan Auby, by mail at U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Ave.,
NW., Washington, DC 20460-0001, by
email at auby.susan@epa.gov, or by
calling 202-566-1672. A copy may also
be downloaded off the internet at
http://www.epa.gov/icr Include the ICR
and / or OMB number in any
correspondence.

This action does not impose any new
information collection burden. This
proposed rule will relieve burden for
facilities that have phosmet on-site.
Therefore, we conclude that this
proposed action does not impose any
new information collection burden,
rather, it would relieve the regulatory
burden for those facilities that handled
phosmet. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB

control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

Comments are requested on the
changes included in this proposal. Send
comments on the ICR to the Director,
Collection Strategies Division; U.S.
Environmental Protection Agency
(2823); 1200 Pennsylvania Avenue,
NW., Washington, DC 20460—0001; and
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725 17th St.,
NW., Washington, DC 20503, marked
‘“Attention: Desk Officer for EPA.”
Include the ICR number in any
correspondence. Since OMB is required
to make a decision concerning the ICR
between 30 and 60 days after November
12, 2003, a comment to OMB is best
assured of having its full effect if OMB
receives it by December 12, 2003. The
final rule will respond to any OMB or
public comments on the information
collection requirements contained in
this proposal.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et. seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
that has fewer than 1000 or 100
employees per firm depending upon the
SIC code the firm primarily is classified;
(2) a small governmental jurisdiction
that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I hereby certify that this
proposal will not have a significant
economic impact on a substantial
number of small entities. In determining
whether a rule has a significant
economic impact on a substantial
number of small entities, the impact of
concern is any significant adverse

economic impact on small entities,
since the primary purpose of the
regulatory flexibility analyses is to
identify and address regulatory
alternatives ‘“which minimize any
significant economic impact of the
proposed rule on small entities” (5
U.S.C. 603 and 604). Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on small entities subject to the rule.
This proposed rule would remove
requirements for reporting and
emergency planning for small entities
with phosmet on site. We have therefore
concluded that today’s proposed rule
would relieve regulatory burden for
small entities.

We continue to be interested in the
potential impacts of the proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA must prepare a written analysis,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local, and tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, section 205 of the UMRA
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials to have meaningful
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and timely input in the development of
regulatory proposals, and informing,
educating, and advising small
governments on compliance with the
regulatory requirements.

EPA has determined that this rule
does not include a Federal mandate that
may result in expenditures of $100
million or more for State, local, or tribal
governments, in the aggregate, or the
private sector in any one year. This is
because this proposed rule would
provide regulatory burden relief and
does not impose any additional costs to
any State, local, or tribal governments.
EPA also has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. In addition, as
discussed above, the private sector is
not expected to incur costs exceeding
$100 million. Therefore, today’s
proposed rule is not subject to the
requirements of Sections 202 and 205 of
UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposal does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposed
rule does not impose any new
requirements on states or other levels of
government. Instead it relieves LEPCs of
the responsibility of developing and
maintaining emergency plans for
facilities that handle and store phosmet.
SERCs and LEPCs will no longer be
notified of releases of phosmet under
the requirements of EPCRA Section 304.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
proposal.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this

proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.”

This proposed rule does not have
tribal implications, as specified in
Executive Order 13175. This proposed
rule does not impose any new
requirements on tribal officials. Instead
it relieves them of the responsibility of
developing emergency plans for
facilities that handle and store phosmet.
EPA does not believe that tribes have
any significant number of facilities that
handle, store or use phosmet. Phosmet
formulations are handled and stored by
farm chemical distributors and used
mostly on fruit and nut crops. Today’s
rule does not significantly or uniquely
affect the communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Thus, Executive Order 13175 does
not apply to this rule.

EPA specifically solicits additional
comment on this proposed rule from
tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Risks and
Safety Risks

The Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that EPA determines
(1) is “economically significant” as
defined under Executive Order 12866,
and (2) the environmental health or
safety risk addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposal is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this proposed rule present
a disproportionate risk to children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This proposed rule is not a
“significant energy action” as defined in
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
This proposed rule reduces regulatory
burden. It thus should not adversely
affect energy supply, distribution or use.

I. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), Public Law No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities, unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 355

Environmental Protection, Air
pollution control, Chemicals, Chemical
accident prevention, Chemical
emergency preparedness, Community
emergency response plan, Community
right-to-know, Extremely hazardous
substances, Hazardous substances,
Reportable quantity, Reporting and
recordkeeping requirements, Superfund,
Threshold planning quantity.

Dated: November 4, 2003.

Marianne L. Horinko,
Acting Administrator.

For the reasons set out in the

preamble, part 355 of title 40 of the

Code of Federal Regulations is proposed
to be amended as follows:

PART 355—EMERGENCY PLANNING
AND NOTIFICATION

1. The authority citation for part 355
continues to read as follows:

Authority: 42 U.S.C. 11002, 11004, and
11048.
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Appendices A and B—[Amended]

2. Appendices A and B are amended
by removing the entry for CAS No. 732—
11-6 for the chemical name Phosmet.
[FR Doc. 03—28308 Filed 11-10-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 22, 24, and 90

[WT Docket Nos. 02—-381, 01-14, 03-202;
FCC 03-222]

Facilitating the Provision of Spectrum-
Based Services to Rural Areas and
Promoting Opportunities for Rural
Telephone Companies To Provide
Spectrum-Based Services; 2000
Biennial Regulatory Review Spectrum
Aggregation Limits for Commercial
Mobile Radio Services; and Increasing
Flexibility To Promote Access to and
the Efficient and Intensive Use of
Spectrum and the Widespread
Deployment of Wireless Services, and
To Facilitate Capital Formation

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission examines
ways of amending spectrum regulations
and policies in order to promote the
rapid and efficient deployment of
quality spectrum-based services in rural
areas.

DATES: Submit comments on or before
December 29, 2003. Submit reply
comments on or before January 26,
2004.

FOR FURTHER INFORMATION CONTACT:
Nicole McGinnis, Wireless
Telecommunications Bureau, at (202)
418-0317, or via the Internet at
Nicole.Mcginnis@fcc.gov. For additional
information concerning the information
collections contained in this document,
contact Judith-B. Herman at (202) 418—
0214, or via the Internet at Judith.B-
Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Notice
of Proposed Rulemaking (NPRM), FCC
03-222, adopted September 10, 2003,
and released October 6, 2003. The full
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the FCC’s copy contractor, Qualex

International, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554.
The full text may also be downloaded
at: www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
Brian.Millin@fcc.gov.

Synopsis of the NPRM
I. Introduction and Overview

1. In this Notice of Proposed
Rulemaking (NPRM), we continue to
examine ways to promote the rapid and
efficient deployment of quality
spectrum-based services in rural areas.
We build upon the record developed in
response to our Notice of Inquiry, in
which we sought comment on how we
could modify our policies to further
encourage the provision of wireless
services in rural areas. See Facilitating
the Provision of Spectrum-Based
Service to Rural Areas and Promoting
Opportunities for Rural Telephone
Companies to Provide Spectrum-Based
Services, WT Docket No. 02—-381, Notice
of Inquiry, 68 FR 723 (January 7, 2003)
(Rural NOI). We also draw upon the
findings and recommendations of the
Spectrum Policy Task Force.

2. The Commission’s primary mission
is the promotion of “communication by
wire and radio so as to make available,
so far as possible, to all the people of the
United States, without discrimination
on the basis of race, color, religion,
national origin, or sex, a rapid, efficient,
Nation-wide, and world-wide wire and
radio communication service.”
Furthermore, for auctionable services,
the Commission is required to promote
various objectives in designing a system
of competitive bidding, including the
development and rapid deployment of
new technologies, products, and
services for the benefit of the public,
“including those residing in rural
areas,” and ‘‘the efficient and intensive
use of spectrum.” Under section 706 of
the Communications Act, the
Commission is also directed to
“encourage the provision of new
technologies and services to the public.”
Consistent with these statutory
mandates, the Commission’s spectrum
policy goals generally have been to
facilitate efficient use, competition, and
rapid, widespread service consistent
with the goals of the Communications
Act.

3. On a national scale, the deployment
of wireless mobile services has been a
huge success, resulting in increased
competition and services overall. We
believe that a number of measures that
the Commission has already adopted
have contributed to this successful

deployment of wireless service.
Recently, the Commission took steps to
facilitate spectrum leasing in secondary
markets, building upon existing,
flexible, market-based policy efforts to
encourage more efficient use of
spectrum. The Commission did so with
the belief that secondary markets would
also facilitate investment in rural areas.

4. We recognize the inherent
economic challenges of providing
telecommunications services in sparsely
populated, expansive rural areas. We
note that the Federal-State Joint Board
has solicited comment on issues relating
to the eligibility of wireless carriers to
receive universal service support.
Further, the Wireless
Telecommunications Bureau and the
U.S. Department of Agriculture’s Rural
Utilities Service (RUS) have recently
initiated a “Federal Rural Wireless
Outreach Initiative” that seeks to
harmonize the agencies’ policies
regarding rural wireless deployment and
highlight the RUS loan programs
available to wireless companies that
serve rural communities. At present,
programs are available to support the
provision of spectrum-based services in
rural areas.

5. We believe that rural as well as
urban consumers and businesses have
benefited from our market-oriented
policies that promote facilities-based
competition for telecommunications
services. The Commission recently
found that there is effective competition
in the CMRS marketplace as a whole,
including in rural areas. The
Commission’s policy to let market forces
determine the number of firms operating
in a given geographic area, subject to
limits on spectrum availability and
aggregation, recognizes this fact, and
allows firms to operate at a competitive
and efficient scale of operation. The
Commission recognizes that, as a result
of varying technical and demographic
characteristics, the economics of
providing service can be significantly
different in rural areas as compared to
urban areas. Our proposals attempt to
acknowledge that market characteristics,
especially demographics, will affect the
optimal market structure.

6. Furthermore, there may well be a
public interest in policies that
encourage potential users to become
mobile subscribers due to the network
externalities that would result. In short,
network externalities occur when
adding a user to a communications
network increases the value of the
network for existing users who wish to
communicate with that new user. For
this reason, it is an especially important
Commission goal to facilitate access to
service broadly, not just in urban



Federal Register/Vol. 68, No. 218/ Wednesday, November 12, 2003 /Proposed Rules

64051

markets but also in rural areas, to enable
Americans who travel, reside or conduct
business throughout the country to
communicate effectively for the benefit
of the general public interest.

7. The NPRM focuses upon the
following issues: (1) Determining an
appropriate definition of what
constitutes a “rural” area for purposes
of our policies and requirements; (2)
creating mechanisms for access to
“unused” spectrum; (3) relaxing
performance requirements to remove
disincentives to serve rural areas and to
allow all geographic area licensees to
satisfy construction requirements by
providing “substantial service” in their
initial license term; (4) determining
whether geographic area licensees
should be required to provide coverage
to increased portions of their licensed
areas after their initial license term; (5)
amending our regulations to permit
increased power limits in rural areas for
both licensed services and unlicensed
services; (6) evaluating the appropriate
size of licensing areas for geographic
area licenses; (7) determining what, if
any, regulatory or policy changes should
be made to complement the RUS
program for low interest loans for
deployment of broadband services; (8)
considering whether we could enhance
access to capital by permitting the grant
of conditional security interests in
spectrum licenses to RUS; (9)
considering whether we should modify
application of the cellular cross-interest
rule in Rural Service Areas (RSAs) with
greater than three competitors; (10)
establishing a clear, predictable policy
on infrastructure sharing; and (11)
updating and refining our rules
governing the Rural Radiotelephone
Service (RRS) and Basic Exchange
Telephone Radio Systems (BETRS).

II. Notice of Proposed Rulemaking on
Increasing Flexibility and the
Deployment of Spectrum-Based
Services in Rural Areas

A. Definition of “Rural”

8. As an initial matter, we seek
comment on an appropriate definition
of a “rural area” for use in conjunction
with each of the policies addressed in
this proceeding. Furthermore, given the
various definitions of “rural” that
already have been utilized, we believe
that some clarification of the term is
necessary. Although sections 309(j)(3)
and 309(j)(4) of the Communications
Act direct the Commission to promote
the development and deployment of
spectrum-based services to ‘“‘rural
areas,” the Communications Act does
not define “rural areas,” nor has the
Commission adopted a specific

definition of “rural areas” for purposes
of implementing section 309(j). In the
Seventh and Eighth Competition
Reports, 17 FCC Red 12985 (2002) and
18 FCC Rcd 14783 (2003), the
Commission used three different proxy
definitions of “rural” for purposes of
analyzing the average number of mobile
telephony competitors in rural versus
non-rural counties. The Commission
compared the number of competitors in:
(1) RSA counties versus MSA counties;
(2) non-nodal Economic Area (EA)
counties versus nodal EA counties; and
(3) counties with population densities
below 100 persons per square mile
versus those with population densities
above 100 persons per square mile. In
connection with administering
universal service support programs for
schools, libraries, and rural health care
providers, the Commission defines
“rural area’ as any county outside of an
MSA (with some exceptions). Moreover,
the federal government has multiple
ways of defining “rural,” reflecting the
multiple purposes for which the
definitions are used. The Commission
has used RSAs as a proxy for “rural” in
certain instances. In administering its
financial assistance program for
broadband access to rural areas, RUS
defines “‘rural’’ as any place that is not
located within an MSA and that has no
more than 20,000 inhabitants (based
upon the most recently available Census
data). The Economic Research Service of
the USDA, in conjunction with others,
developed a definition of “rural” based
on a set of metrics that delineates each
census tract as being either rural or
urban. By contrast, the Census Bureau
established a different metric for
defining “rural” areas during its 2000
census. Although there are many
definitions of “‘rural” used by the
federal government, we have developed
a record in response to our Rural NOI
proceeding that provides some guidance
with respect to an appropriate definition
of “rural area.”

9. Based upon the record developed
in the Rural NOI proceeding, as well as
certain definitions used by the
Commission and by other federal
agencies as proxies for “rural,” we have
identified and seek comment on the
following potential definitions of “‘rural
area,” or some combination of elements
combined in these potential definitions:
(1) Counties with a population density
of 100 persons or fewer per square mile;
(2) RSAs; (3) non-nodal counties within
an EA; (4) the definition for “rural”
used by the RUS for its broadband
program; (5) the definition for “rural
area’” used by the Commission in
connection with universal service

support for schools, libraries, and rural
health care providers; (6) the definition
of “rural” based on census tracts as
outlined by the Economic Research
Service of the USDA; (7) the Census
Bureau definition of “rural” counties;
and (8) any census tract that is not
within ten miles of any incorporated or
census-designated place containing
more than 2,500 people, and is not
within a county or county equivalent
which has an overall population density
of more than 500 persons per square
mile of land. In the event that
commenters disagree with these
potential definitions, we ask
commenters to provide alternative
definitions of “rural.” Commenters that
believe that none of these potential
definitions are workable or feasible
should identify specific factors that the
Commission should consider when
determining whether an area is a “rural
area,” such as population density,
Census rankings, or other criteria.
Finally, we seek comment on whether
we should adopt different definitions of
what constitutes a “rural area”
depending upon the policy initiative for
which the definition is used, as set out
in this proceeding.

B. Improved Access to Unused
Spectrum

1. Background

10. The Commission has promoted
access to and efficient use of spectrum
through a variety of means that may
foster the rapid and efficient
deployment of wireless services in rural
areas. Applied to licensed spectrum,
these approaches may be viewed as
existing along a continuum, with
voluntary, market-based mechanisms at
one end, regulatory incentives and other
approaches in the middle, and
regulatory mandates and enforcement
mechanisms at the other end. More
specifically, the means by which the
Commission may promote access to and
use of spectrum range from allowing
voluntary arrangements that move
spectrum and licenses between users to
establishing regulatory mechanisms by
which the Commission reclaims and re-
licenses unused spectrum.

11. In many spectrum-based services,
the Commission has established rules by
which it reclaims unused spectrum and
makes it available to other parties. This
process for reclaiming unused licensed
spectrum differs across services. For
example, with site-based private land
mobile radio services, licensees
generally are given one year to construct
particular sites. A licensee with an
unconstructed site after one year loses
its authorization to operate at that site,
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and other parties subsequently may
request a license to operate in that
unused spectrum. In the geographically-
based cellular service, initial licensees
are given five years to construct
facilities and begin providing service
within a geographic service area. At the
end of the initial five-year period, the
licensee is allowed to keep those
portions of its licensed area in which it
has constructed, while the
unconstructed portions of the market
become available for licensing to other
parties via the cellular “unserved area”
licensing process. We refer to this
standard as a “keep what you use”
approach.

12. Other geographically licensed
services, in contrast, face notably
different construction benchmarks and
means by which unused spectrum may
be reclaimed and re-licensed by the
Commission. For example, PCS
licensees must meet five- and ten-year
benchmarks that mandate coverage of a
certain percentage of the population of
their licensed areas, or where
applicable, make a showing of
substantial service. Failure to meet these
benchmarks results in automatic
cancellation or non-renewal of the
entire license, including the rights to
operate from any facilities already
constructed under the authorization.
Moreover, for many services, if the
licensee loses its authorization for
failing to meet the coverage
requirements, it is often ineligible to
reapply for that authorization. However,
once these benchmarks are achieved,
licensees are generally afforded
exclusive rights and a renewal
expectancy for the entire area and band
under the license regardless of whether
service is being provided in all parts of
the area or over all of the spectrum.
Because licensees that fail to comply
with this coverage requirement lose
their entire license, we refer to this
standard of termination or forfeiture as
the “complete forfeiture” approach.
Among the advantages of this model,
since licensees do not have to cover
their entire geographic license areas or
use all of their licensed spectrum
capacity, there is a greater incentive for
licensees to build out those areas that
will ensure their economic viability as
providers. Among the disadvantages is
the potentially lower likelihood that
rural and less-populous areas will be
served by the licensee, because there
may be an incentive for construction to
focus first on populous areas and little
corresponding incentive for licensees to
construct in rural areas.

13. In addition, there are other
approaches the Commission may use to
transition spectrum to higher-valued

uses. For example, as the Spectrum
Policy Task Force observed, the
Commission could create expanded
“overlay” rights to licensed spectrum,
whereby usage rights are given to new
licensees. To address issues related to
the incumbent licensees in these bands,
the Commission could adopt various
policies, including mandatory
relocation of incumbents to other bands,
grandfathering incumbents in the
existing band, or providing incentives
for band-clearing. Overlays with
relocation of incumbents were used in
broadband PCS, while grandfathering of
incumbents was used in services such
as paging and SMR. Among the
advantages of this approach, overlays
may be more flexible and, in some
cases, less burdensome on incumbents.
Among the disadvantages of this
approach are potential incumbent hold-
out problems, lengthy periods for
incumbent relocation, and the expense
of additional auctions. Because the
“keep what you use,” “complete
forfeiture,” and other approaches such
as overlays may not be effective tools to
ensure prompt delivery of service to
rural and underserved areas, we explore
below alternative methods to facilitate
access to and use of spectrum in these
markets.

2. Discussion

a. What Constitutes “Use” of Spectrum

14. As the Commission attempts to
increase efficient access to and use of
spectrum, and as it subsequently
establishes policies for access to unused
spectrum, we must provide a clear
definition of “use” for all parties
affected by these rules. That is, licensees
that construct or lease their spectrum
must understand how this use is
construed in terms of construction
requirements, re-licensing, and other
policies that may affect them so that
they will know what rights licensees
will retain in the event they do not
“use” their spectrum, however we
define it. We seek comment on how to
define “use” in order to effectively
promote access to and use of spectrum
in rural areas. We also inquire how to
define this term in a flexible manner so
as to recognize the many ways in which
licensees provide service, or allow other
parties to provide service, with their
licensed spectrum. Under our current
rules for many service bands, ‘“use” is
defined to reflect construction and
operation of specified facilities by the
licensee. We seek comment on whether
this is the appropriate baseline standard
for determining use and, if not, what
this standard or other “performance”
criteria should be.

15. We recognize that leasing via
secondary markets may require viewing
the concept of use from a different
perspective. That is, under a negotiated
spectrum leasing arrangement, a
licensee assigns a usage right to a third
party. We propose that spectrum in
rural areas that is leased by a licensee,
and for which the lessee meets the
performance requirements that are
applicable to the licensee, should be
construed as “used” for the purposes of
this proceeding and any other
performance criteria we adopt. We note
that merely leasing spectrum, where the
lessee does not fully meet the lessors’
performance requirements, would not
be considered “use” under this
proposal. We seek comment on this
approach and other ways we could
better tailor or expand the concept of
“use” to encourage service by licensees
or lessees in rural and underserved
areas. Finally, should our definition of
“use” be in any way limited as it
applies to leasing?

16. Under one approach to defining
construction, the Commission would
rely on the filings of wireless providers,
perhaps with certain reporting criteria.
This approach is based on the
presumption that wireless providers are
in the best position to determine the
meaning of “built” for their particular
technology and application. Moreover,
such an approach is consistent with
recent Commission precedent and
trends. With broadband PCS licensees,
for example, the Commission did not
attempt to specify a particular signal
level, but instead required licensees to
provide a signal level “sufficient to
provide adequate service” to one-third
of the population in the market within
five years, and to two-thirds within ten
years. In applying this approach to
measuring construction, the
Commission could provide guidance
regarding what type of range would be
acceptable and how this might vary
from service to service. Alternatively,
we could decline to provide direction
and simply monitor the various means
by which licensees report their
construction.

17. We recognize that the approach
described above, however, may present
certain risks, particularly in the event
that a licensee claims that it is satisfying
the more flexible “substantial service”
standard, instead of satisfying a concrete
coverage benchmark. The Commission
may not have sufficient resources to
verify that the many different uses of
rural spectrum likely to emerge will
actually serve the goals of our build out
requirements. Additionally, we note
that this approach might present some
risk for the licensee. For example, were
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it able to do so, the Commission could
determine, upon receiving an assertion
of compliance by a licensee, that the
indicated build out is insufficient and
that the licensee must do more in order
to satisfy its construction requirements.
This would require additional
construction and investments not
planned for by the licensee, which
ultimately could prove more expensive
to comply with than if they had been
planned for and completed with the
original build out. We therefore seek
comment regarding whether the
Commission should establish a baseline
above which a licensee must reach in
order to minimally comply with our
substantial service requirements. We
seek comment on whether this baseline
should be determined in terms of signal
strength or using some other metric.

18. We also seek comment on two
other approaches for determining
whether spectrum is being used in
accordance with construction
requirements or for purposes of finding
available spectrum in rural areas. First,
the Commission has developed rules
defining protected service areas for site-
based incumbents, such as 220 MHz,
800 MHz SMR, and paging licensees.
We seek comment on how we should
address these and other differences in
estimating coverage in rural areas. In
light of the fact that our rules defining
protected service areas vary by service,
we ask commenters whether we should
harmonize these regulations across
services and establish a data base of
available “white space” in rural areas.
Second, we seek comment on expanding
the use of spectrum “audits” and on
exploring the means and methodologies
for making in situ measurements of
signal strength in selected rural areas to
maintain an “inventory” of available
spectrum resources. We inquire as to
whether expanded use of such audits
would help identify unused spectrum in
rural areas so as to ultimately make
more spectrum, and thus more service,
available in these markets. We also
inquire as to what may be an
appropriate way to test whether a
spectrum inventory is feasible. Should
we limit such an inventory to the most
rural or underserved areas? We believe
markets in Alaska, Appalachia, and the
Mississippi Delta may be particularly
appropriate, and we inquire as to
whether commenters recommend these
or other areas.

b. Re-licensing vs. Market-Based
Mechanisms

19. As described above, the
Commission practices re-licensing in
several different forms, both in terms of
the conditions under which licensed

spectrum is returned to the
Commission, and in terms of how that
spectrum subsequently is made
available to other users. Generally,
licensed spectrum may return to the
Commission due to non-use under a
“complete forfeiture” standard, as
applied to PCS licensees, or under a
“keep what you use” standard, as
applied to cellular licensees. Once this
spectrum is reclaimed, the Commission
may then re-license via competitive
bidding, as with PCS licenses, or it may
use a non-auction mechanism such as
the cellular unserved area re-licensing
rule.

20. We seek comment on when, and
under what circumstances, the
Commission should use re-licensing as
a means to increase access to spectrum,
and thus service, especially in rural
areas. We do not propose to change the
current re-licensing rules for any current
wireless service. Rather, we inquire as
to whether we should apply one of the
current rules, or some other rule, to
future spectrum allocations. We also
inquire as to whether we should apply
a new standard to spectrum that has
been returned, under the current rules,
to the Commission for re-licensing at the
end of a licensee’s second term.

21. In the event of spectrum re-
licensing, we seek comment on whether
there are particular construction
standards, such as “complete forfeiture”
or “keep what you use,” that are most
effective in promoting access and
service, especially in rural areas. In
particular, we seek comment on
whether a “keep what you use”
standard based on the cellular unserved
area model is most appropriate to
advance our goal of promoting rural
service, should we decide to extend this
approach to additional services. Further,
how might the “keep what you use”
approach work in tandem with the
substantial service safe harbor that we
propose below?

22. As described above, in the cellular
service, after the initial five-year period,
there is an unserved area licensing
process whereby unconstructed portions
of a market become available to other
parties. In a Petition for Reconsideration
filed in WT Docket 01-108, Dobson
proposed that licensees should be
permitted to extend into unserved areas
of less than 50 square miles operating
on a secondary non-interference basis to
any licensee that might be authorized to
cover the area in the future. While we
intend to address Dobson’s petition in
the context of that proceeding, we seek
comment on whether there are other
changes to the cellular unserved area
rules that could promote service in rural
areas. We also seek comment on

whether, for purposes of defining use,
the most appropriate approach would be
based on the PCS model (i.e., allowing
providers to define construction based
on their particular technology and
application). We note that the approach
with the PCS model is technology
neutral, yet it requires a sufficiently
strong signal to produce a reasonable
level of service.

23. In addition, we seek comment on
the relative merits of re-licensing as
compared to secondary markets. Are
there particular circumstances or factors
that we should consider in deciding to
use one approach or the other? We
recognize that re-licensing is a more
regulatory approach, and we therefore
inquire as to whether we should limit
its application. What market conditions
or other measures should we consider in
determining whether to apply re-
licensing to a particular service or in a
particular market? Is this approach more
appropriate for rural markets, and if so,
why?

24. Finally, we note that while the
Spectrum Policy Task Force
recommended that the Commission
focus on secondary markets as the
primary means to increase access to
spectrum, it also recommended that,
after there has been sufficient time to
consider the effectiveness of this
approach, the Commission also consider
alternative mechanisms such as
government-defined easements. We seek
comment on whether now is an
appropriate time to consider the use of
spectrum easements for new licenses.

C. Performance Requirements

25. Subsequent to the enactment of
section 309(j), the Commission initiated
the Competitive Bidding proceeding,
which, among other things, addressed
how the Commission intended to
implement the statutory mandate for
‘“‘performance requirements” for
licenses awarded through competitive
bidding. See Implementation of Section
309(j) of the Communications Act—
Competitive Bidding, PP Docket No. 93—
253, Notice of Proposed Rulemaking, 58
FR 53489 (October 15, 1993). Depending
upon the service, the Commission’s
construction benchmarks may require
coverage of a certain percentage of the
licensed area’s population or coverage
of a certain percentage of the licensed
area’s geographic area. For many
services, the Commission has adopted a
flexible “substantial service”
construction standard that allows
licensees that are providing a beneficial
use of the spectrum to retain their
authorizations. While the definition of
“substantial service” is generally
consistent among wireless services, the
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factors that the Commission will
consider when determining if a licensee
has met the standard vary among
services. Substantial service generally
means service that is sound, favorable,
and substantially above a level of
mediocre service that would barely
warrant renewal.

1. Substantial Service Construction
Benchmarks

a. Background

26. As we have explained, the
Commission has taken a market-
oriented approach to spectrum policy
that, where possible, has allowed
economic forces to determine build-out
of wireless facilities and the provision
of wireless services. The Commission
has shifted towards providing licensees
increased flexibility to tailor use of their
spectrum to unique business plans and
needs. This increased flexibility is
evident in our adoption of the
“substantial service”” benchmark for
many of our services. In more recently
adopted rules for wireless services, the
Commission established the substantial
service standard as the only
construction requirement. In addition,
for licensees subject only to the
substantial service requirement, the
Commission often has included “‘safe
harbors,” i.e., examples of how a
licensee would meet the substantial
service standard.

b. Discussion

27. As a general matter, we believe
that our current performance
requirements, in combination with
economic incentives and the licensing
of multiple competitors, have served to
promote significant build out.
Nevertheless, we believe that current
geographic area licensees without a
“substantial service” option or a rural-
specific construction requirement may
be unduly constrained and may lack
sufficiently flexibility to provide service
to rural areas or to offer niche services.
Moreover, given the unique
characteristics and considerations
inherent in constructing within rural
areas, we believe that a construction
standard that is based upon coverage of
a requisite percentage of an area’s
population may be an inappropriate
measure of levels of rural construction.
Accordingly, while we intend to keep
our current construction requirements,
as they are set forth in our service-
specific rule sections, we propose to
adopt a “substantial service” alternative
for all wireless services that are licensed
on a geographic area basis and that are
subject to construction requirements.
This proposal therefore would affect the

following licensees: 30 MHz broadband
PCS licensees; 800 MHz SMR licensees
(blocks A, B, and C only); certain 220
MHz licensees; LMS licensees; MDS/
ITFS licensees; and 700 MHz public
safety licensees. If we adopt our
proposed modification of our build-out
rules, these licensees would have the
flexibility to comply with existing
service-specific benchmarks or to satisfy
the substantial service benchmark, at
their option.

28. We are concerned that current
population-or geographic area-specific
benchmarks may impinge upon
licensees’ abilities to serve niche or less
populated areas, and may
unintentionally discourage construction
in rural areas. Particularly in the case of
a population-based construction
requirement, a licensee has both an
economic and practical incentive to
achieve compliance with the
requirement by providing service only
to the urban areas of its licensed area.
In addition, because each licensee must
satisfy the same population-based
benchmark, we are concerned that, as
multiple licensees enter a market, they
likely will construct systems in the
same populous areas, thereby
duplicating coverage. Consequently,
within any given market, urban areas
are likely to have multiple wireless
competitors providing service, whereas
rural areas may have fewer options.

29. We believe that providing all
geographic area wireless licensees with
a substantial service option will address
concerns that construction requirements
based on population or geographic
coverage may discourage the build-out
of rural areas. As we have explained in
past proceedings, the substantial service
option provides licensees with greater
flexibility and therefore may result in
the more efficient use of spectrum and
the provision of service to rural, remote,
and insular areas. Furthermore, in light
of the fact that we have been moving
towards a more flexible approach to
coverage requirements, offering all
geographic area wireless licensees a
substantial service option will increase
regulatory parity. We also note that, by
providing terrestrial wireless licensees
with greater flexibility in satisfying their
construction requirements and by
alleviating the pressure of satisfying
minimum population-based
benchmarks, licenses that are comprised
largely of rural areas might be more
likely to appeal to a wider range of
potential bidders at auction.

30. We intend to retain our current
construction benchmarks and propose
adopting the substantial service
benchmark as an additional means of
satisfying our construction

requirements. Our proposal effectively
would harmonize construction
benchmarks across all wireless services
licensed on a geographic-basis (and that
are subject to construction
requirements) so that all geographic area
licensees have the increased flexibility
of a substantial service option.
Licensees may elect to satisfy either the
construction benchmark options already
available to them today or the
substantial service benchmark,
according to their preference. In the
past, in evaluating substantial service
showings, we have considered factors
such as whether the licensee is offering
a specialized or technologically
sophisticated service that does not
require a high level of coverage to be of
benefit to customers, and whether the
licensee’s operations serve niche
markets. In the context of providing
substantial service to rural areas, we are
particularly interested in the following
factors: (1) Coverage of counties or
geographic areas where population
density is less than or equal to 100
persons per square mile; (2) significant
geographic coverage; (3) coverage of
unique or isolated communities or
business parks; and (4) expanding the
provision of E911 services into areas
that have limited or no access to such
services. We intend to limit this
proposal to wireless services that are
currently licensed on a geographic area
basis. In the event we adopt geographic
areas for new wireless services at a
future date, we will examine the
appropriateness of adopting a
substantial service or alternative
construction requirement for the new
service at that time.

31. We seek comment on our proposal
to adopt a ““substantial service”
benchmark for all wireless services that
are lice