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Presidential Documents

Title 3—

The President

[FR Doc. 03-26528
Filed 10-17-03; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2004-02 of October 6, 2003

Designation of the Philippines as a Major Non-NATO Ally

Memorandum for the Secretary of State

Consistent with the authority vested in me by section 517 of the Foreign
Assistance Act of 1961, as amended (the “Act”), I hereby designate the
Republic of the Philippines as a major non-NATO ally of the United States
for the purposes of the Act and the Arms Export Control Act.

You are authorized and directed to publish this determination in the Federal
Register.

~ /

THE WHITE HOUSE,
Washington, October 6, 2003.
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[FR Doc. 03-26529
Filed 10-17-03; 8:45 am]
Billing code 4710-10-P

Presidential Documents

Presidential Determination No. 2004-03 of October 6, 2003

Waiving Prohibition on United States Military Assistance to
Parties to the Rome Statute Establishing the International
Criminal Court

Memorandum for the Secretary of State

Consistent with the authority vested in me by section 2007 of the American
Servicemembers’ Protection Act of 2002 (the “Act”), title II of Public Law
107-206 (22 U.S.C. 7421 et seq.), I hereby:

* Determine that Colombia has entered into an agreement with the United
States pursuant to Article 98 of the Rome Statute preventing the International
Criminal Court from proceeding against U.S. personnel present in such
country; and

* Waive the prohibition of section 2007(a) of the Act with respect to
this country for as long as such agreement remains in force.

You are authorized and directed to report this determination to the Congress,
and to arrange for its publication in the Federal Register.

~ /

THE WHITE HOUSE,
Washington, October 6, 2003.



59859

Rules and Regulations

Federal Register
Vol. 68, No. 202

Monday, October 20, 2003

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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MERIT SYSTEMS PROTECTION
BOARD

5 CFR Parts 1201, 1203, 1208, 1209

Interim Regulatory Changes for
Implementation of e-Appeal and e-
Filing

AGENCY: Merit Systems Protection
Board.

ACTION: Interim rule with request for
comments.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is amending
its rules of practice and procedure to
provide parties to Board proceedings the
option of transacting business
electronically, as required by the
Government Paperwork Elimination
Act. The interim regulations allow
appellants to initiate an appeal by using
e-Appeal, an interactive application
available from the Board’s Web site
(http://www.mspb.gov/e-appeal html).
Parties to appeals and other Board
proceedings may engage in electronic
case filing on an ongoing basis by
making an election to file and receive
pleadings and Board documents via
electronic mail.

DATES: Effective date October 20, 2003.
Written comments should be submitted
on or before December 20, 2003.

ADDRESSES: Submit comments to the
Office of the Clerk of the Board, Merit
Systems Protection Board, 1615 M St.,
NW, Washington, DC 20419. Comments
may be submitted by regular mail to this
address, by facsimile to (202) 653-7130,
or by e-mail to mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Timothy L. Korb, Merit Systems
Protection Board, 1615 M Street, NW,
Washington, DC 20419; (202) 653—7200;
fax: (202) 653—7130; or e-mail:
mspb@mspb.gov.

SUPPLEMENTARY INFORMATION:

What the Law Requires

Section 1704 of the Government
Paperwork Elimination Act, Pub. L. No.
105-277, 112 Stat. 2681-750 (1998),
mandated that Federal Executive
agencies provide, by October 21, 2003,
(1) for the option of the electronic
maintenance, submission, or disclosure
of information, when practicable as a
substitute for paper; and (2) for the use
and acceptance of electronic signatures,
when practicable.” As defined in § 1710
of the Act, an electronic signature
means “‘a method of signing an
electronic message that—(A) identifies
and authenticates a particular person as
the source of the electronic message;
and (B) indicates such person’s approval
of the information contained in the
electronic message.” 112 Stat. at 2681—
751.

The MSPB for some time has been
accepting and processing requests
submitted by electronic mail (e-mail)
under the Freedom of Information and
Privacy Acts. The Board has also
experimented on a limited basis with
accepting pleadings filed as electronic
attachments to e-mail in the appeals that
come before it. These interim
regulations represent the Board’s first
agency-wide use of electronic filing in
case adjudication.

The Board recently announced that it
had forwarded to the Office of
Management and Budget a proposed
information collection: e-Appeal, a new
electronic application for filing an
appeal with the Board; and MSPB Form
185, a revised MSPB paper Appeal
Form. 68 FR 44971 (July 31, 2003). This
interim rule makes e-Appeal and Form
185 effective in Board proceedings. It
also introduces filing by electronic mail.

Participation in electronic filing (e-
Filing) is voluntary. An individual may
still initiate a Board appeal by filing a
paper appeal by any of the conventional
means. Similarly, no party is obligated
to participate in e-Filing during the
course of a Board proceeding.

Future Plans for E-Filing

Part of the reason for issuing an
interim rule is that the electronic case
filing procedures we now institute are
themselves interim in nature. Our long-
term goal is to conduct all e-Filing
through the Internet, including both the
pleadings filed by the parties with the
Board, and the notices, orders, and
decisions issued by the Board to the

parties. In the future, e-Filing will
include automatic notice of filing, and
parties will be able to view and
download pleadings and Board
documents from our Web site. At the
present time, however, the only part of
e-Filing that is Web-enabled is the
initiation of an appeal through e-
Appeal.

Commencing a Board Proceeding via e-
Appeal

e-Appeal is an interactive Web
application that allows appellants or
their representatives to create and
submit appeals using an interview
format. The application includes Help
and Question and Answer links
appropriate to each section of the
interview.

As part of the e-Appeal process, an
individual creates a unique user ID and
password, which constitutes his or her
electronic signature. The filer can print
a copy of the appeal either at the time
of filing or afterward. The Board will
send an electronic confirmation that it
has received and is processing the
appeal.

Election To Participate in E-Filing by E-
Mail

Under the interim rule, electronic
filing after the commencement of a
Board proceeding will be limited to
filing and receiving documents via e-
mail. To participate, a party must file an
election with the Board which lists the
e-mail address from which pleadings
will be filed, and to which pleadings
and Board documents may be sent. An
election to engage in e-Filing, which
may itself be filed by e-mail, constitutes
consent to accept electronic service of
pleadings and Board documents. Such
an election also permits a party to file
pleadings electronically, but a party
who has elected e-Filing may still opt to
file any pleading by conventional
means. An election to engage in e-Filing
may be terminated at any point in a
Board proceeding.

Sending a pleading from the
designated e-mail address constitutes an
electronic signature. Parties can submit
a declaration made under penalty of
perjury (equivalent to an affidavit)
electronically, as described in paragraph
(n) of new §1201.5.

A party who has elected to engage in
e-Filing files a pleading by sending an
e-mail to the appropriate Board office. If
the other party has also elected e-Filing,
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service of that party is accomplished by
including the party in the address
portion of the e-mail. If the other party
has not elected e-Filing, service is by
conventional means. The Board will
confirm receipt of e-mailed pleadings by
sending a return e-mail.

Especially where both parties elect to
participate, e-Filing should permit faster
case processing because the Board and
the parties will receive filings the same
day they are submitted. This is
particularly important for pleadings
filed with the Clerk of the Board in
Washington, D.C., because mailed
pleadings are first sent to Ohio for
irradiation. Where only one party elects
to engage in e-Filing, the Board will set
deadlines so that the party filing and
receiving documents by conventional
means will have adequate time to
prepare and file a response.

Electronic Formats Allowed

Our interim rule allows electronic
pleadings to be filed in “‘any widely-
used electronic format.” We believe that
e-Filing should require as little
specialized equipment, software, and
expertise as possible. Ideally, all a
person should require is a personal
computer equipped with a word-
processing application, a Web browser,
and access to e-mail and the Internet.
Keeping technical requirements to a
minimum is important in Board
proceedings because a significant
proportion of the parties appearing
before us are representing themselves,
or are represented by non-attorneys. To
require specialized equipment and
software, or significant computer
expertise, would preclude many parties
from participating in e-Filing. If the
Board or receiving party has difficulty
viewing or printing an electronic
pleading, the regulations require
informal attempts to resolve the
problem. If such efforts are
unsuccessful, the filing party must serve
the pleading by conventional means.

The Board expects that the primary
pleading in most e-Filings will consist
of an electronic attachment to the e-mail
such as a word-processing file.
However, we will allow the submission
of very brief pleadings, one or two
paragraphs, in the body of the e-mail
message. The reason for this restriction
is a concern that the formatting of the
pleading may be adversely affected,
making it difficult to read. We ask that
parties identify the nature of the
pleading and the appeal to which it is
related in the Subject portion of the e-
mail, e.g., Appellant’s Prehearing
Submission in Doe v. Agency, XX—
0752-03—-XXXX-I-1.

Hybrid Filings

Only a small proportion of the
contents of an MSPB case file typically
originate as electronic files created for
the Board proceeding. Most are paper
documents that could only be converted
to electronic format by scanning. For
that reason, pleadings that include both
an electronic file created for the Board
proceeding and one or more paper
documents will be common. Such
“hybrid” filings are allowed under the
interim rule. When a pleading contains
both an electronic component and a
non-electronic component, the party
files the electronic component by e-
mail, and the non-electronic component
by conventional means. Such a pleading
is considered filed and served when all
components have been filed and served.
We note, however, that an e-Appeal is
filed when submitted electronically,
regardless of when requested
attachments are filed. The reason is that
our regulations do not require that an
appeal include any documentation; they
require information only. See 5 CFR
1201.24(a).

Large Image Files Limitation

When paper documents have been
converted to electronic format by
scanning, they consume much more
disk space than do electronic text files,
such as word-processing files. Because
transmitting and downloading image
files can consume a great deal of time
and resources, our regulations provide
that documents that can only be
converted to electronic format by
scanning must be filed by traditional
means when the paper document
exceeds 25 pages.

List of Subjects
5 CFR Part 1201

Administrative practice and
procedure, Givil rights, Government
employees.

5 CFR Part 1203

Administrative practice and
procedure, Givil rights, Government
employees.

5 CFR Part 1208

Administrative practice and
procedure, Government employees,
Veterans.

5 CFR Part 1209

Administrative practice and
procedure, Government employees,
Whistleblowing.

= Accordingly, the Board amends 5 CFR
parts 1201, 1203, 1208, and 1209 as
follows:

PART 1201—[AMENDED]

= 1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204 and 7701, unless
otherwise noted.

= 2. Section 1201.4 is amended by
revising paragraphs (i), (k), and (1) and by
adding new paragraphs (m), (n), and (o)
to read as follows:

§1201.4 General definitions.

* * * * *

(i) Service. The process of furnishing
a copy of any pleading to Board
officials, other parties, or both, either by
mail, by facsimile, by commercial or
personal delivery, or by electronic mail,
provided the requirements of § 1201.5 of
this part have been met.
* * * * *

(k) Certificate of Service. A document
certifying that a party has served copies
of pleadings on the other parties. If a
pleading is served by electronic mail,
the address portion of the electronic
mail message serves as a certificate of
service.

(1) Date of filing. A document that is
filed with a Board office by personal
delivery is considered filed on the date
on which the Board office receives it.
The date of filing by facsimile is the
date of the facsimile. The date of filing
by mail is determined by the postmark
date; if no legible postmark date appears
on the mailing, the submission is
presumed to have been mailed five days
(excluding days on which the Board is
closed for business) before its receipt.
The date of filing by commercial
delivery is the date the document was
delivered to the commercial delivery
service. The date of filing by electronic
mail is the date on which the electronic
mail is sent.

(m) Internet filing option. The option
that an appellant may exercise to
commence an appeal proceeding before
the Board by filing through the
electronic application (e-Appeal)
available at the Board’s Web site
(http://www.mspb.gov/e-appeal. html).

(n) Electronic mail filing and service.
The process of filing certain pleadings
with the Board and serving certain
pleadings on other parties using
electronic mail.

(0) Electronic signature. The term
“electronic signature” means a method
that identifies and authenticates a
particular person as the source of the
electronic message and indicates such
person’s approval of the information
contained in the electronic message.
= 3. Subpart A of part 1201 is amended
by adding a new § 1201.5 to read as
follows:
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§1201.5 Electronic mail and Internet filing
procedures.

(a) Scope. This section sets forth the
rules applicable to the filing and service
of pleadings by electronic mail and the
Board’s Internet filing option for matters
within the Board’s original jurisdiction
(as explained in § 1201.2 of this subpart)
and matters within the Board’s appellate
jurisdiction (as explained in § 1201.3 of
this subpart). The electronic submission
of a pleading commencing an appeal
proceeding before the Board in a matter
identified in § 1201.3 of this subpart
must be filed using the Board’s Internet
filing option available at the Board’s
Web site (http://www.mspb.gov/e-
appeal.html). Except for matters
identified in paragraph (b) of this
section, pleadings relating to the
adjudication of a matter identified in
either §1201.2 or § 1201.3 of this
subpart may be filed using electronic
mail, provided the requirements of this
section are satisfied.

(b) Matters not covered. Matters that
may not be filed by electronic mail or
the Internet filing option are:

(1) A request to hear a case as a class
appeal and any opposition thereto
(§1201.27 of this subpart),

(2) Service of subpoenas (§ 1201.83 of
this subpart),

(3) The initial filing in a Special
Counsel complaint seeking disciplinary
action (§ 1201.122 of subpart D),

(4) The initial filing in a Special
Counsel complaint seeking corrective
action (§ 1201.128 of subpart D),

(5) The initial filing in a Special
Counsel request for a stay (§1201.134 of
subpart D),

(6) The initial filing in an agency
action seeking to discipline an
administrative law judge (§ 1201.137 of
subpart D),

(7) The initial filing in a case
involving a proposal to remove a career
appointee from the Senior Executive
Service (§ 1201.143 of subpart D), and

(8) Filings with the Special Panel
(§1201.173 of subpart E).

(c) Internet filing option. The
electronic filing of an appeal is only
allowed by using the Board’s Internet
filing option (e-Appeal) available at the
Board’s Web site (http://www.mspb.gov/
e-appeal.html). The Internet filing
option allows an appellant to contest
various types of agency actions and
decisions and to raise various types of
defenses and claims. The Internet filing
option also includes the option of
designating a representative and
provides for an electronic signature.
Detailed instructions explaining how to
use the Board’s Internet filing option are
available at the Board’s Web site.

(d) Filing electronic mail pleadings
with the Board. With the exception of
pleadings commencing an appeal before
the Board and the exceptions noted in
paragraphs (b)(1) through (b)(8) of this
section, a party may make any filing
regarding a matter covered by this
section by electronic mail if the party
has completed the authorization under
paragraph (f) of this section. All
electronic mail filings should be
addressed to the appropriate regional or
field office or to the Clerk of the Board
for matters pending at Headquarters.
Electronic mail addresses to be used
when filing with the Board will be
specified in acknowledgement orders.

(e) Electronic mail service by the
Board and parties. The Board may serve
upon any party a document regarding a
matter covered by this section by
electronic mail provided that the party
being served has authorized electronic
mail service and acceptance of
electronic mail service in accordance
with paragraph (f) of this section. A
party may serve upon any party a
pleading or document regarding a
matter covered by this section by
electronic mail provided that both the
sending and receiving parties have
authorized electronic mail service and
acceptance of electronic mail service in
accordance with paragraph (f) of this
section.

(f) Election to engage in electronic
mail filing. (1) A party may elect to
engage in electronic mail filing during a
Board proceeding by filing with the
judge or Board, and serving upon the
other parties, a written statement of
such election that includes the
electronic mail address at which the
party agrees to receive service. An
election to engage in electronic mail
filing constitutes consent to accept
electronic service of pleadings and
Board issuances at the electronic mail
address specified. Such an election may
be filed by any means provided in
paragraph (i) of § 1201.4 of this part,
including electronic mail.

(2) All electronic mail filings must be
sent from the electronic mail address
specified in the election.

(3) A pleading or Board issuance
served electronically on a party who has
made an election under this section is
deemed received on the date of
electronic submission.

(4) A party who elects to engage in
electronic mail filing may file any
pleading, or portion of a pleading as
described in paragraph (k) of this
section, by non-electronic means.

(5) A party may rescind an election to
engage in electronic mail filing at any
time by filing notice of the rescission
with the judge or, if applicable, the

Clerk and serving notice of the
rescission on the other parties.

(g) Board acknowledgement of
electronic filing. The Board will
acknowledge receipt of a pleading filed
by electronic mail by sending an
electronic mail confirmation of receipt.

(h) Failed electronic mail service. If an
attempt to serve a pleading or document
upon the Board or a party by electronic
mail is unsuccessful, the sending party
must attempt to resolve the problem. If
electronic service cannot be
accomplished within a reasonable
period, the sending party must serve a
copy of the pleading by one of the other
means authorized in, and as provided
by, § 1201.26(b)(2) of subpart B.

(i) Requirements relating to electronic
mail. Parties should include the title of
the pleading, the Board docket number,
and the case title, e.g. Doe v. Agency, in
the subject heading of any electronic
mail served upon the Board or another
party. Pleadings up to two paragraphs in
length may be included in the body of
an electronic mail. Pleadings exceeding
two paragraphs in length must be served
as an attachment, or attachments, to an
electronic mail.

(j) Attachments to electronic mail
pleadings. (1) Electronic mail
attachments may be in any widely-used
electronic format.

(2) If a recipient is unable to view,
open, or print an electronic mail
attachment sent with a pleading, the
recipient shall be responsible for
informing the sender of the problem as
soon as practicable and identifying all
attachments that could not be viewed,
opened, or printed. In response to such
a report, the sending party shall attempt
to resolve the problem as soon as
practicable. In the event that problems
relating to the transmission of the
document cannot be resolved, the
sending party shall have three calendar
days to send a paper copy of all
identified attachments to the
complaining party.

(3) Electronic mail documents and all
attachments must be formatted so that
they will print on standard 8 inch by
11 inch paper.

(4) Documents that can only be
converted to electronic format by
scanning may not be filed electronically
if the length of the paper document
exceeds 25 pages.

(k) Hybrid pleadings containing both
electronic files and paper documents. A
party who has elected electronic mail
filing under this section may file a
hybrid pleading in which part of the
pleading is submitted electronically,
and part of the pleading consists of one
or more paper documents filed by non-
electronic means. When a hybrid
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pleading is submitted, the electronic
mail submission shall inform the Board
and the other party of the portions of the
pleading being submitted by non-
electronic means. A hybrid pleading is
deemed filed and served when all parts
of the pleading have been filed and
served.

(1) Certificates of Service for e-mail
pleadings filed or served by electronic
mail. If a pleading is served by
electronic mail, the address portion of
the electronic-mail message shall serve
as the certificate of service.

(m) Use of electronic filing and service
subject to control by the Judge and the
Clerk of the Board. In the event that the
Board or the parties encounter repeated
or unexplained difficulties filing,
serving, or receiving electronic mail
pleadings, documents, or attachments,
the judge or the Clerk of the Board may
order a party to cease filing and serving
pleadings by electronic mail and may
cease the Board’s use of electronic mail
to serve documents. In such instances,
filing and service shall be undertaken in
accordance with § 1201.26 of subpart B.
The authority to order the cessation of
the use of electronic mail may be for a
particular submission, a particular time
frame, or for the duration of the
pendency of a case.

(n) Requirements relating to
documents requiring a signature. An
electronic document filed by a party
who has elected to engage in electronic
mail filing pursuant to this section shall
be deemed to be signed for purposes of
any regulation in part 1201, 1203, 1208,
or 1209 of this title that requires a
signature. An electronically filed
document shall constitute a declaration
made under penalty of perjury if it
contains the statement required by 28
U.S.C. 1746, as set forth in Appendix IV
of this part.

(o) Authority of a judge or the Clerk
of the Board to require signed
submissions. A judge or the Clerk of the
Board may require that any document
filed electronically be submitted in non-
electronic form and bear the written
signature of the submitter. A party
receiving such an order from a judge or
the Clerk of the Board shall, within 5
calendar days, serve on the judge or
Clerk of the Board by regular mail, by
facsimile, or by commercial or personal
delivery a signed non-electronic copy of
the document.
= 4. Section 1201.22 is amended by
revising paragraph (d) and by adding
new paragraphs (e) and (f) to read as
follows:

§1201.22 Filing an appeal and responses
to appeals.
* * * * *

(d) Method of filing an appeal. Filing
of an appeal must be made with the
appropriate Board office by personal or
commercial delivery, by facsimile, by
mail, or by the Internet filing option
described in paragraph (e) of this
section.

(e) Internet filing option. An appeal
may be filed electronically by using the
electronic filing option available at the
Board’s Web site (http://www.mspb.gov/
e-appeal.html).

(f) Filing a response. Filing of a
response must be made with the
appropriate Board office by personal or
commercial delivery, by facsimile, by
mail, or by electronic mail as specified
in § 1201.5 of this part.

m 5. Section 1201.24 is amended by
revising paragraph (a), subparagraph
(a)(9), and paragraph (c) to read as
follows:

§1201.24 Content of an appeal; right to
hearing.

(a) Content. Only an appellant, his or
her designated representative, or a party
properly substituted under § 1201.35
may file an appeal. Appeals may be in
any format, including letter form.
Electronic appeals must be filed using
the Board’s Internet filing option. All
appeals must contain the following:

* * * * *

(9) The signature of the appellant or,
if the appellant has a representative, of
the representative. If using the Internet
filing option, the appellant or the
appellant’s representative must
complete the electronic signature
portion of the Board’s Internet filing
option in accordance with instructions
at the Board’s Web site, as set forth in
§1201.5 of this part.

* * * * *

(c) Use of Board form or Internet filing
option. An appellant may comply with
paragraph (a) of this section, and with
§1201.31 of this part, by completing
MSPB Form 185, or by completing all
requests for information marked as
required in the Internet filing option.
Both MSPB Form 185 and the Internet
filing option can be accessed at the
Board’s Web site (http://www.mspb.gov/
e-appeal.html).

m 6. Section 1201.26 is amended by
revising paragraph (a), paragraph (b)(2),
and paragraph (c) to read as follows:

§1201.26 Number of pleadings, service,
and response.

(a) Number. The appellant must file
two copies of both the appeal and all
attachments with the appropriate Board
office, unless the appellant files an
appeal under the Board’s Internet filing
option.

(b) Service—(1) * * *

(2) Service by the parties. The parties
must serve on each other one copy of
each pleading, as defined by § 1201.4(b),
and all documents submitted with it,
except for the appeal. They may do so
by mail, by facsimile, by personal or
commercial delivery, or by electronic
mail in accordance with § 1201.5 of this
part. Documents and pleadings must be
served upon each party and each
representative. A certificate of service
stating how and when service was made
must accompany each pleading. The
parties must notify the appropriate
Board office and one another, in writing,
of any changes in the names, or
addresses on the service list.

(c) Paper size. Pleadings and
attachments must be filed on 82 by 11-
inch paper, except for good cause
shown. This requirement enables the
Board to comply with standards
established for U.S. courts.
Requirements for pleadings and
attachments filed electronically are set
forth in §§1201.4 and 1201.5 of this
part.
= 7. Section 1201.27 is amended by
adding new paragraph (d) as follows:

§1201.27 Class appeals.
* * * * *

(d) Electronic filing. A request to hear
a case as a class appeal and any
opposition thereto may not be filed by
electronic mail or by using the Board’s
Internet filing option. Subsequent
pleadings may be filed and served as
provided in § 1201.5 of this part.
= 8. Section 1201.31 is amended by
revising paragraph (a) to read as follows:

§1201.31 Representatives.

(a) Procedure. A party to an appeal
may be represented in any matter
related to the appeal. Parties may
designate a representative, revoke such
a designation, and change such a
designation in a signed submission as
follows:

(1) By written pleading. Provided the
filing and service requirements in
§ 1201.26 of this subpart are satisfied,
parties may designate a representative,
revoke a representative’s designation, or
change representatives, in writing.

(2) By using the Board’s Internet filing
option. Parties are allowed to designate
a representative when filing an appeal
using the Board’s Internet filing option.
This means of designation may only be
used when filing an appeal using the
Internet filing option.

(3) By electronic mail. Provided the
requirements in § 1201.5 of this part are
satisfied, parties may designate a
representative, revoke a representative’s
designation, or change representatives
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by e-mail filed with the Board and

served on the other parties.
* * * * *

= 9. Section 1201.114 is amended by
revising paragraphs (c), (e), (f)
introductory text, and (h) to read as
follows:

§1201.114 Filing petition and cross
petition for review.
* * * * *

(c) Place for filing. A petition for
review, cross petition for review,
responses to those petitions, and all
motions and pleadings associated with
them must be filed with the Clerk of the
Merit Systems Protection Board,
Washington, DC 20419, by personal or
commercial delivery, by facsimile, by
mail, or by electronic mail in
accordance with § 1201.5 of this part.

* * * * *

(e) Extension of time to file. The Board
will grant a motion for extension of time
to file a petition for review, a cross
petition, or a response only if the party
submitting the motion shows good
cause. Motions for extensions must be
filed with the Clerk of the Board before
the date on which the petition or other
pleading is due. The Board, in its
discretion, may grant or deny those
motions without providing the other
parties the opportunity to comment on
them. A motion for an extension must
be accompanied by an affidavit or sworn
statement under 28 U.S.C. 1746. (See
appendix IV to part 1201.) The affidavit
or sworn statement must include a
specific and detailed description of the
circumstances alleged to constitute good
cause, and it should be accompanied by
any available documentation or other
evidence supporting the matters
asserted.

(f) Late filings. Any petition for
review, cross petition for review, or
response that is filed late must be
accompanied by a motion that shows
good cause for the untimely filing,
unless the Board has specifically
granted an extension of time under
paragraph (e) of this section, or unless
a motion for extension is pending before
the Board. The motion must be
accompanied by an affidavit or sworn
statement under 28 U.S.C. 1746. (See
appendix IV to part 1201.) The affidavit
or sworn statement must include:

* * * * *

(h) Service. A party submitting a
pleading must serve a copy of it on each
party and on each representative as
provided in § 1201.5 or § 1201.26(b)(2)
of this part.

* * * * *

= 10. Section 1201.122 is amended by
revising paragraphs (b) and (d) and by

adding a new paragraph (e) to read as
follows:

§1201.122 Filing complaint; serving
documents on parties.

(b) Initial filing and service. The
Special Counsel must file two copies of
the complaint, together with numbered
and tabbed exhibits or attachments, if
any, and a certificate of service listing
each party or the party’s representative.
The certificate of service must show the
last known address, telephone number,
and facsimile number of each party or
representative. The Special Counsel
must serve a copy of the complaint on
each party or the party’s representative,
as shown on the certificate of service.
The initial filing in a complaint may not
be filed by electronic mail or by using
the Internet filing option.

(d) Method of filing and service. Filing
may be by mail, by facsimile, or by
personal or commercial delivery to the
Clerk of the Board. Service may be by
mail, by facsimile, or by personal or
commercial delivery to each party or the
party’s representative, as shown on the
certificate of service.

(e) Electronic mail filing. All

pleadings, other than the complaint,
may be filed and served by electronic
mail, provided the requirements in
§1201.5 of this part are satisfied.
m 11. Section 1201.128 is amended by
revising paragraphs (b) and (d) and by
adding a new paragraph (e) to read as
follows:

§1201.128 Filing complaint; serving
documents on parties.
* * * * *

(b) Initial filing and service. The
Special Counsel must file two copies of
the complaint, together with numbered
and tabbed exhibits or attachments, if
any, and a certificate of service listing
the respondent agency or the agency’s
representative, and each person on
whose behalf the corrective action is
brought. The certificate of service must
show the last known address, telephone
number, and facsimile number of the
agency or its representative, and each
person on whose behalf the corrective
action is brought. The Special Counsel
must serve a copy of the complaint on
the agency or its representative, and
each person on whose behalf the
corrective action is brought, as shown
on the certificate of service. The initial
filing in a complaint may not be filed by
electronic mail or by using the Internet
filing option.

* * * * *

(d) Method of filing and service. A

filing may be by mail, by facsimile, or

by personal or commercial delivery to
the office determined under paragraph
(a) of this section. Service may be by
mail, by facsimile, or by personal or
commercial delivery to each party or the
party’s representative, as shown on the
certificate of service.

(e) Electronic mail filing. All
pleadings, other than the complaint,
may be filed and served by electronic
mail, provided the requirements in
§1201.5 of this part are satisfied.
= 12. Section 1201.134 is amended by
revising paragraphs (d) and (f) and by
adding a new paragraph (g) to read as
follows:

§1201.134 Deciding official; filing stay
request; serving documents on parties.
* * * * *

(d) Initial filing and service. The
Special Counsel must file two copies of
the request, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing the
respondent agency or the agency’s
representative. The certificate of service
must show the last known address,
telephone number, and facsimile
number of the agency or its
representative. The Special Counsel
must serve a copy of the request on the
agency or its representative, as shown
on the certificate of service. The initial
filing in a request for a stay may not be
filed by electronic mail or by using the
Internet filing option.

* * * * *

(f) Method of filing and service. A
filing may be by mail, by facsimile, or
by personal or commercial delivery to
the Clerk of the Board. Service may be
by mail, by facsimile, or by personal or
commercial delivery to each party or the
party’s representative, as shown on the
certificate of service.

(g) Electronic mail filing. All
pleadings, other than the complaint,
may be filed and served by electronic
mail, provided the requirements in
§1201.5 of this part are satisfied.
= 13. Section 1201.137 is amended by
revising paragraphs (c) and (e) and by
adding a new paragraph (f) to read as
follows:

§1201.137 Covered actions; filing
complaint; serving documents on parties.
* * * * *

(c) Initial filing and service. The
agency must file two copies of the
complaint, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing each
party or the party’s representative. The
certificate of service must show the last
known address, telephone number, and
facsimile number of each party or
representative. The agency must serve a
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copy of the complaint on each party or
the party’s representative, as shown on
the certificate of service. The initial
filing in a complaint may not be filed by
electronic mail or by using the Internet
filing option.

(e) Method of filing and service. A
filing may be by mail, by facsimile, or
by personal or commercial delivery to
the Clerk of the Board. Service may be
by mail, by facsimile, or by commercial
or personal delivery to each party or the
party’s representative, as shown on the
certificate of service.

(f) Electronic mail service and filing.
All pleadings, other than the complaint,
may be filed and served by electronic
mail, provided the requirements in
§ 1201.5 of this part are satisfied.

= 14. Section 1201.143 is amended by
revising paragraphs (c) and (e) and by
adding a new paragraph (f) to read as
follows:

§1201.143 Right to hearing; filing
complaint; serving documents on parties.
* * * * *

(c) Initial filing and service. The
appointee must file two copies of the
request, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing the
agency proposing the appointee’s
removal or the agency’s representative.
The certificate of service must show the
last known address, telephone number,
and facsimile number of the agency or
its representative. The appointee must
serve a copy of the request on the
agency or its representative, as shown
on the certificate of service. The initial
filing may not be filed by electronic
mail or by using the Internet filing
option.

* * * * *

(e) Method of filing and service. A
filing may be by mail, by facsimile, or
by personal or commercial delivery, to
the office determined under paragraph
(b) of this section. Service may be by
mail, by facsimile, or by personal or
commercial delivery to each party or the
party’s representative, as shown on the
certificate of service.

(f) Electronic mail service and filing.
All pleadings, other than the initial
complaint, may be filed and served by
electronic mail, provided the
requirements in § 1201.5 of this part are
satisfied.

= 15. Section 1201.153 is amended by
revising paragraph (b) to read as follows:

§1201.153 Contents of appeal.
* * * * *

(b) Use of Board form or Internet filing
option. An appellant may comply with

paragraph (a) of this section by
completing MSPB Form 185, or by
completing all requests for information
marked as required in the Internet filing
option. Both MSPB Form 185 and the
Internet filing option can be accessed at
the Board’s Web site (http://
www.mspb.gov/e-appeal html).

= 16. Section 1201.173 is amended by
adding new paragraph (k) to read as
follows:

§1201.173 Practices and procedures of
Special Panel.
* * * * *

(k) Electronic mail filing and service.
Pleadings in matters before the Special
Panel may not be filed or served using
electronic mail.

Appendix I to Part 1201—[Reserved]

» 17.Remove and reserve appendix I to
part 1201.

PART 1203—[AMENDED]

= 18. The authority citation for part 1203
continues to read as follows:

Authority: 5 U.S.C. 1204.
= 19. Section 1203.13 is amended by

revising paragraph (d) to read as follows:

§1203.13 Filing pleadings.

(d) Method and date of filing. An
initial filing in a request for review of
a regulation may be filed with the Office
of the Clerk either by mail, by personal
or commercial delivery, or by facsimile.
Pleadings, other than an initial request
for a regulation review under this part,
may be filed with the Office of the Clerk
either by mail, by personal or
commercial delivery, by facsimile, or by
electronic mail in accordance with
§1201.5 of this chapter. If the document
was submitted by certified mail, it is
considered to have been filed on the
mailing date. If it was submitted by
regular mail, it is presumed to have
been filed five days before the Office of
the Clerk receives it, in the absence of
evidence contradicting that
presumption. If it was delivered
personally, it is considered to have been
filed on the date the Office of the Clerk
receives it. If it was submitted by
facsimile, the date of the facsimile is
considered to be the filing date. If it was
submitted by commercial delivery, the
date of filing is the date it was delivered
to the commercial delivery service. If it
was submitted by electronic mail, it is
considered to have been filed on the
date sent.
* * * * *

= 20. Section 1203.14 is amended by

revising paragraph (b) and adding new
paragraph (c) to read as follows:

§1203.14 Serving documents.

* * * * *

(b) Method of serving documents.
Pleadings may be served on parties by
mail, by personal delivery, by facsimile,
or by commercial delivery. Service by
mail is accomplished by mailing the
pleading to each party or representative,
at the party’s or representative’s last
known address. Service by facsimile is
accomplished by transmitting the
pleading by facsimile to each party or
representative. Service by personal
delivery or by commercial delivery is
accomplished by delivering the
pleading to the business office or home
of each party or representative and
leaving it with the party or
representative, or with a responsible
person at that address. Regardless of the
method of service, the party serving the
document must submit to the Board,
along with the pleading, a certificate of
service as proof that the document was
served on the other parties or their
representatives. The certificate of
service must list the names and
addresses of the persons on whom the
pleading was served, must state the date
on which the pleading was served, must
state the method (i.e., mail, personal
delivery, facsimile, or commercial
delivery) by which service was
accomplished, and must be signed by
the person responsible for
accomplishing service.

(c) Electronic mail filing and service.
Other than the initial request for a
regulation review, pleadings in a
regulation review proceeding may be
filed with the Board and served upon
other parties by electronic mail,
provided the requirements in § 1201.5 of
this chapter are satisfied.

= 21. Section 1203.22 is amended by
revising paragraph (a) to read as follows:

§1203.22 Enforcement of order.

(a) Any party may ask the Board to
enforce a final order it has issued under
this part. The request may be made by
filing a petition for enforcement with
the Office of the Clerk of the Board and
by serving a copy of the petition on each
party to the regulation review. The
request may be filed by electronic mail,
provided the requirements in § 1201.5 of
this part are satisfied. The petition must
include specific reasons why the
petitioning party believes that there has
been a failure to comply with the
Board’s order.

* * * * *

PART 1208—[AMENDED]

» 22. The authority citation for part 1208
continues to read as follows:
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Authority: 5 U.S.C. 1204(h), 3330a, 3330b,
38 U.S.C. 4331.
= 23. Section 1208.13 is amended by
adding new paragraph (c) to read as
follows:

§1208.13 Content of appeal; request for
hearing.

(c) Internet filing option. An appeal
may be filed electronically by using the
Board’s Internet filing option available
at the Board’s Web site (http://
www.mspb.gov/e-appeal . html).
= 24. Section 1208.14 is revised to read
as follows:

§1208.14 Representation by Special
Counsel.

The Special Counsel may represent an
appellant in a USERRA appeal before
the Board. A written statement (in any
format) that the appellant submitted a
written request to the Secretary of Labor
that the appellant’s complaint under 38
U.S.C. 4322(a) be referred to the Special
Counsel for litigation before the Board,
and that the Special Counsel has agreed
to represent the appellant, will be
accepted as the written designation of
representative required by 5 CFR
1201.31(a). The designation of
representative may be filed by electronic
mail, provided the requirements in
§ 1201.5 of this chapter are satisfied.

= 25. Section 1208.23 is amended by
adding new paragraph (c) to read as
follows:

§1208.23 Content of appeal; request for
hearing.

(c) Internet filing option. An appeal
may be filed electronically by using the
Board’s Internet filing option available
at the Board’s Web site (http://
www.mspb.gov/e-appeal.html).

= 26. Section 1208.24 is amended by
revising paragraph (a) to read as follows:

§1208.24 Election to terminate MSPB
proceeding.

(a) Election to terminate. At any time
beginning on the 121st day after an
appellant files a VEOA appeal with the
Board, if a judicially reviewable Board
decision on the appeal has not been
issued, the appellant may elect to
terminate the Board proceeding as
provided under 5 U.S.C. 3330b and file
a civil action with an appropriate
United States district court. Such
election must be in writing, signed, filed
with the Board office where the appeal
is being processed, and served on the
parties. The election is effective
immediately on the date of receipt by
the Board office where the appeal is
being processed. The election may be

filed by electronic mail provided the
requirements in § 1201.5 of this chapter
are satisfied.

* * * * *

PART 1209—[AMENDED]

m 27. The authority citation for part 1209
continues to read as follows:

Authority: 5 U.S.C. 1204, 1221, 2302(b)(8),
and 7701.

= 28. Section 1209.6 is amended by
adding new paragraph (d) to read as
follows:

§1209.6 Content of appeal; right to
hearing.

* * * * *

(d) Internet filing option. An appeal
may be filed electronically by using the
Board’s Internet filing option available
at the Board’s Web site (http://
www.mspb.gov/e-appeal html).

= 29. Section 1209.8 is amended by
revising paragraphs (a) and (d) and by
adding new paragraphs (e) and (f) to read
as follows:

§1209.8 Filing arequest for a stay.

(a) Time of filing. An appellant may
request a stay of a personnel action
allegedly based on whistleblowing at
any time after the appellant becomes
eligible to file an appeal with the Board
under § 1209.5 of this part, but no later
than the time limit set for the close of
discovery in the appeal. The request
may be filed prior to, simultaneous
with, or after the filing of an appeal.

* * * * *

(d) Method of filing. A stay request
must be filed with the appropriate
Board regional or field office by
personal delivery, by facsimile, by mail,
or by commercial delivery.

(e) Internet filing option. An appeal
may be filed electronically by using the
Board’s Internet filing option available
at the Board’s Web site (http://
www.mspb.gov/e-appeal.html).

(f) Electronic mail option. A stay
request, made after the filing of an
appeal, may be filed by electronic mail
after the filing of the appeal, provided
the requirements in § 1201.5 of this
chapter are satisfied.

Dated: October 10, 2003.

Bentley M. Roberts,

Clerk of the Board.

[FR Doc. 03—26172 Filed 10-17-03; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM81; Special Conditions No.
25-ANM-84A]

Special Conditions: Extended Range
Operation of Boeing Model 777 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Amended special conditions.

SUMMARY: These special conditions
amend Special Conditions No. 25—
ANM-84, applicable to Boeing Model
777 series airplanes. They revise the
extended range operations with two-
engine airplanes (referred to as
“ETOPS”) test requirements defined in
the original special conditions. The
revisions include changing the airplane
demonstration test requirement from a
required 1000 flight cycles to a
demonstration of capability in ETOPS
flight conditions, and allowing more
than one airplane to be used for the
airplane demonstration test. In addition,
this revision adds post-test inspection
requirements for both the engine
demonstration test and the airplane
demonstration test articles.

EFFECTIVE DATE: October 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Steve Clark, FAA, ETOPS Project
Manager, Seattle Aircraft Certification
Office, Propulsion Branch, ANM-1408S,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington,
98055—4056; telephone (425) 917-6496;
facsimile (425) 227-1180.

SUPPLEMENTARY INFORMATION:
Background

Because of concerns over engine and
airplane reliability, for many years 14
CFR 121.161 has generally prohibited
operations of two-engine airplanes on
routes including segments that are more
than one hour flight time from a suitable
airport. This regulation contains an
exception that allows such operations
when specifically authorized by the
Administrator. These extended range
operations with two-engine airplanes
are referred to as ETOPS. Advisory
Circular (AC) 120—42A describes a
method for obtaining ETOPS
authorization if an operator can
demonstrate sufficient engine and
airplane reliability. This method is
based on a combination of various
design features and operational and
maintenance procedures. The AC states
that eligibility for 120-minute ETOPS
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authorization is normally based on a
showing of reliable operation for a
minimum of 250,000 engine hours of
service in the world fleet. Eligibility for
180-minute ETOPS authorization is
normally based on a showing of reliable
operation for at least one year in 120-
minute ETOPS. The AC also describes
an option for reducing the number of
hours of service if adequate
compensating factors are identified to
give a reasonably equivalent database.

On May 18, 1994, the FAA issued
Special Conditions No. 25—ANM-84 for
the Boeing Model 777 series airplanes
(59 FR 28234). These special conditions
define requirements for 180-minute
ETOPS approval concurrent with basic
type certification of the airplane without
the service experience outlined in AC
120-42A that would normally be
necessary. These special conditions
define additional safety standards that
the FAA considered necessary to
establish a level of safety equivalent to
that provided by the airworthiness
standards for non-ETOPS airplanes.

The current 777 ETOPS special
conditions consist of five main elements
needed to provide adequate
compensation for the service experience
normally required for 180-minute
ETOPS eligibility described in AC 120—
42A. No single element is considered
sufficient by itself, but the FAA has
found that the five elements combined
provide an acceptable substitute for
actual airline service experience. The
five elements are:

1. Design for reliability

2. Lessons learned

3. Test requirements

4. Demonstrated reliability

5. Problem tracking system

A description of each of these five
elements is contained in the preamble to
Special Conditions No. 25—-ANM-84.

On December 13, 1999, Boeing
Commercial Airplane Group applied for
an amendment to Type Certificate No.
T00001SE to include the new Model
777—-200LR and 777-300ER airplanes.
The Model 777—200LR, which is a
derivative version of the existing Model
777-200 series airplanes, has the
following differences from the Model
777-200:

» The wingspan is increased from 199
feet, 11 inches to 212 feet, 7 inches.

* Maximum intended takeoff weight
is 750,000 pounds.

« It is capable of carrying from 301 to
440 passengers.

« It has provisions for overhead crew
and attendant rest areas.

« Its range capability will be up to
8,800 nautical miles (16,298 kilometers).
It has 110,100 pounds thrust GE90

engines.

« It has a supplemental electronic tail
skid.

* It has provisions for up to 3
auxiliary fuel tanks in the forward area
of the aft cargo bay.

The Model 777-300ER, which is a
derivative of the Model 777-300
airplanes, has the following differences
from the Model 777-300:

» The wingspan is increased from 199
feet, 11 inches to 212 feet, 7 inches.

* Maximum intended takeoff weight
is 750,000 pounds.

« It is capable of carrying from 359 to
550 passengers.

« It has provisions for overhead crew
and attendant rest areas.

« Its range capability will be up to
7,250 nautical miles (13,427 kilometers).
e It has 115,300 pound thrust GE90

engines.

« It has a supplemental electronic tail
skid.

* It has a semi-levered main landing
gear.

Both models are currently approved
under Type Certificate No. TO0001SE.

For the Model 777-300ER and Model
777—-200LR, Boeing has proposed
certain changes to the ETOPS special
conditions in order to take into account
the experience from the original
baseline Model 777 engine programs
and to eliminate any unnecessary
burden from the airplane demonstration
testing required by paragraph (e)(7) of
those special conditions.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Boeing must show that the
Boeing Model 777 series airplanes meet
the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. TO0001SE or the
applicable regulations in effect on the
date of application for the change to the
type certificate. The regulations
incorporated by reference in the type
certificate are commonly referred to as
the “original type certification basis.”
The regulations incorporated by
reference in Type Certificate No.
T00001SE for the Boeing Model 777
series airplanes include 14 CFR part 25,
as amended by Amendments 25—-1
through 25-82. The original type
certification basis is listed in Type
Certificate Data Sheet No. TO0001SE.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model 777 series airplanes
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special

conditions, Boeing Model 777 series
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§ 11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model.

ETOPS Certification

All two-engine airplanes operating
under 14 CFR part 121 are required to
comply with § 121.161, which states, in
pertinent part, that ‘“Unless authorized
by the Administrator * * * no
certificate holder may operate two-
engine airplanes * * * over a route that
contains a point farther than one hour
flying time * * * from an adequate
airport.” Advisory Circular (AC) 120—
42A, “Extended Range Operation With
Two-Engine Airplanes (ETOPS),”
provides an acceptable means for
obtaining FAA approval for two-engine
airplanes to operate over a route that
contains a point farther than one hour
flying time from an adequate airport.
The two basic objectives of this advisory
circular are to establish that the airplane
and its supporting systems are suitable
for the extended range mission and that
the maintenance and procedures to be
employed in conducting ETOPS
operations are adequate. This is
accomplished by acquiring a substantial
amount of service experience during
non-ETOPS operation and then
extensively evaluating this experience
in the areas of systems reliability,
maintenance tasks, and operating
procedures. When it is determined that
the appropriate reliabilities and
capabilities have been achieved, the
airplane is found eligible to be
considered for use in ETOPS operation
by an airline.

When Boeing was developing the
Model 777 series airplane, it proposed
that the Model 777 be approved for
ETOPS operation simultaneously with
the issuance of the basic type certificate.
At that time, procedures did not exist
for a finding of this type. The proposed
issuance of ETOPS type design approval
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at certification would have precluded
using accumulation of service
experience, as outlined in AC 120—42A,
as a means to meet ETOPS approval
requirements. So an alternative method
was devised that provided an adequate
level of inherent airplane reliability for
ETOPS. It is important to note that the
requirements for certification of the
airplane regarding the design’s
suitability for ETOPS operation, as
described in those special conditions,
relate to type certification approval
only. Advisory Circular 120-42A
contains guidance regarding operational
and maintenance practices criteria that
must be met by the operator before
ETOPS operations can be conducted. It
is incumbent upon the operator to apply
for operational approval in accordance
with appropriate guidance issued by the
FAA for such approvals. Compliance
with these special conditions does not
constitute operational approval.

Special Conditions No. 25—ANM—-84
contained the additional safety
standards that the Administrator
considered necessary to establish a level
of safety equivalent to that provided by
the airworthiness standards for
transport category airplanes for non-
ETOPS airplanes. Experience with those
special conditions since issuance has
provided the FAA with additional data
to justify an amendment to Special
Conditions No. 25—~ANM-84 as
described in this document.

Discussion

Boeing has requested the FAA to
revise certain parts of the test
requirements of Special Conditions No.
25—-ANM-84 defined in paragraph (e).
The FAA has concurred that some
changes are justified based on an
analysis of previous experience
applying those special conditions to the
original three engine types approved for
installation on the Model 777 airplane.
The specific changes to those
requirements and the justification for
each proposed change are discussed
below.

Paragraph (e)(6) Engine Demonstration
Test

The FAA has concluded from a
review of in-service experience of the
Model 777 series airplanes that the
3000-cycle engine and propulsion
system test required by paragraph (e)(6)
of Special Conditions No. 25—~ANM-84
provides an adequate opportunity to
discover cyclic-related failure modes
associated with the design, provided
that an adequate post-test evaluation is
conducted to find conditions that could
result in an inflight shutdown, power
loss, or inability to control engine

thrust. An FAA review of the test data
from the 3000-cycle tests for the three
original engine types installed on the
Model 777 series airplanes has shown
that most of the early in-service Model
777 engine failure modes could have
been discovered had Boeing and the
engine manufacturers conducted a more
thorough teardown inspection and
analysis of the 3000-cycle test engine
and propulsion system hardware. Part
conditions noted in the teardown
inspection reports for the three baseline
Model 777 engine types did later occur
in service, and they resulted in engine
inflight shutdowns or airplane
diversions. However, because the
specific condition of those 3000-cycle
test parts had been characterized as
minor deviations from normal, no
specific investigations into how they
might progress in service had been
required as a prerequisite for ETOPS
approval.

Special Conditions No. 25—ANM-84
currently do not require a post-test
teardown inspection. However, all three
engine companies, in cooperation with
Boeing, conducted post-test teardown
inspections on the original baseline
engines installed on the Model 777
series airplanes based on their own
experience of what would constitute an
adequate evaluation. In order to provide
a consistent standard for a post-test
evaluation of the 3000-cycle test
hardware, the FAA considers that a
change to paragraph (e)(6) to require a
complete teardown inspection of the
engine and airplane nacelle test
hardware after completion of the test is
necessary. The inspection must include
an analysis of any abnormal conditions
found. The analysis must consider the
possible consequences of similar
occurrences in service to determine if
they might become sources of engine
inflight shutdowns, power loss, or
inability to control engine thrust. The
intent of this change to paragraph (e)(6)
is to require further design analysis to
catch potential sources of engine
inflight shutdowns or diversions.

For similar reasons, we consider that
adding a new subparagraph (e)(7)(v) to
require a post-test external and internal
visual inspection of the airplane
demonstration test engines and
propulsion system hardware is needed.
An analysis of the inspection results
must identify any potential sources of
engine inflight shutdown. Appropriate
corrective actions must be performed in
accordance with the provisions of the
special conditions.

Boeing proposed to delete the word
complete from the description of the
airplane nacelle package required for
the 3000-cycle test. The rationale for

this proposed change was that without
the term complete, it is still understood
that the test is intended to be a
propulsion system test inclusive of the
engine buildup items, but some
allowance is made for configuration
differences necessary to accommodate
the test setup. The FAA is concerned
that, without this qualifier, it is not clear
what nacelle hardware must be installed
for this test. It could be misinterpreted
in such a way that, for instance, a
functioning thrust reverser need not be
installed. Therefore, the FAA has
concluded that the word complete must
remain in the requirement. However, we
agree with Boeing that those
configuration differences associated
with test instrumentation and test stand
interfaces with the engine nacelle
package may be excluded, and we have
added that qualification to the
requirement in order to clarify this
intent.

Paragraph (e)(7) Airplane
Demonstration Test

Number of Test Airplanes: Boeing has
proposed a change to paragraph (e)(7) to
allow the use of more than one airplane
to comply with the airplane
demonstration test requirement (three
test airplanes for the current Model
777—-300ER program). Boeing’s
justification includes the argument that
using multiple airplanes is an
enhancement to the ETOPS validation
program that takes into account
airplane-to-airplane variation. The value
of obtaining ETOPS data on multiple
airplanes versus one is the increased
sample size. The FAA agrees that
increasing the number of test airplanes
in the airplane demonstration test
would provide a better evaluation of
airplane-to-airplane variability. The
limited experience obtained during the
airplane demonstration test program is
not really sufficient to evaluate end-of-
life wear-out failure modes, so
accumulating all of the time and cycles
on one airplane is not necessary. The
main program schedule benefit from
using multiple flight test airplanes is
that testing can be completed in a
shorter period. The FAA agrees to a
change to paragraph (e)(7) to require
that one or more airplanes must
complete the airplane demonstration
test required by that paragraph.

Capability Demonstration vs.
Reliability Demonstration: The 1000-
cycle airplane demonstration test
requirement was developed with the
intent of exposing the airplane to the
conditions where the greatest numbers
of inflight shutdowns occur. Most
inflight shutdowns occur during takeoff
and climb. The failure modes associated
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with these takeoff- and climb-related
shutdowns tend to be cyclic in nature
for a couple of reasons.? For failure
modes where the risk of failure
increases with engine thrust, the takeoff
portion of the flight is most critical.
Failure modes that occur due to
improper maintenance or engine
servicing, for instance loss of engine oil
due to improper assembly of an oil tube
connection, also tend to occur early in
the flight. A larger number of airplane
flights increases the exposure to these
types of failures. The FAA considered a
cyclic test to be the most appropriate
airplane validation test for the original
Model 777 ETOPS special conditions.
However, as stated above, we now
consider that the 3000-cycle engine and
propulsion system test required by
paragraph (e)(6) provides an adequate
opportunity to discover cyclic-related
failure modes associated with the design
when the test hardware goes through an
appropriate level of post-test teardown
and inspection.

For inflight shutdowns where
improper maintenance is a main causal
factor, the 1000-cycle airplane
demonstration test provides multiple
opportunities for these types of failures
to occur. However, the maintenance
procedure validation program required
by paragraph (d)(2) is intended to
minimize the probability of these
occurrences. The airplane used for the
airplane demonstration test provides
opportunities to demonstrate those
maintenance tasks associated with the
normal operation of the airplane. The
FAA considers that these
demonstrations can be accomplished in
fewer than 1000 cycles.

Although the fewest inflight
shutdowns occur during cruise, this is
the phase of flight that is most
important to an ETOPS operation.
Traditionally, the FAA and industry
have avoided trying to differentiate
between those inflight shutdowns that
may occur during cruise from those that
would only occur in a non-ETOPS
environment. The main reason for this
approach in existing ETOPS policy is
that by correcting all causes of inflight
shutdowns, the overall integrity of the
propulsion system is assured. Since
adequate cyclic exposure would be
evaluated by an enhanced 3000-cycle
engine demonstration test, as proposed
for paragraph (e)(6) of these special
conditions, the FAA has concluded that

1Data provided to the Aviation Rulemaking
Advisory Committee (ARAC) ETOPS Working
Group confirm that the inflight shutdown rate
during the takeoff flight phase is on the order of 6
to 16 times the fleet average inflight shutdown rate
and during the climb phase is 2.5 to 4.5 times the
fleet average.

the airplane validation program should
emphasize exposure to the cruise phase
of flight. During the three 1000-cycle
tests conducted for the original Model
777 engine installation certification
programs, only 91 of the total 1000
cycles were of durations of two hours or
more. Since the intent of paragraph
(e)(7) is to simulate an actual airline
operation, this would better be
accomplished through longer duration
flight cycles. Long duration flight
exposure provides additional
confidence in the design against those
cruise-related failure modes that cannot
be evaluated in a cyclic test
environment. Such failure modes could
include freezing of entrapped water
condensation or binding of propulsion
system components, neither of which
would likely occur in a sea level test
facility.

Based on these considerations, the
FAA has determined that the airplane
demonstration test requirement should
be refocused on those conditions that
are most prevalent in an ETOPS
operating environment. Those
conditions include long flights to a
variety of airports with broad variations
of airport elevation, temperature, and
humidity. It is also important that these
flights expose the airplane to several
enroute climbs, such as may occur with
a fully loaded Model 777—-300ER on a
long-range flight, and a number of single
engine diversions. As such, the airplane
demonstration test requirement of
paragraph (e)(7) is revised to more
clearly state the objectives of the test
program. Those objectives include
demonstrations that the aircraft, its
components, and equipment are capable
of long-range operations and airplane
diversions, including engine-inoperative
diversions, and function properly
during those operations and diversions.
This change in focus constitutes a
significant departure from the original
purpose of the 1000-cycle airplane
demonstration test requirement, as
discussed in the preamble to Special
Conditions No. 25-ANM-84.

Reliability of 777

In order to further justify this change
in philosophy for the airplane
demonstration test requirement from
being a demonstration of “reliability” to
a demonstration of “capability,” the
FAA reviewed the original intent of
Special Conditions No. 25-~ANM-84, as
documented in the preamble to those
special conditions. The purpose of this
review was to assess whether the
assumptions we made in justifying the
special conditions are still valid, or
whether they should be revised based

on ETOPS certification experience since
their issuance in June 1994.

In the preamble to Special Conditions
No. 25—ANM-84, the FAA stated that:

existing practices to achieve airplane
certification safety objectives have involved
definition of performance requirements,
incorporation of safety margins, and
prediction of failure probabilities through
analysis and test. However, historical
evidence, in general, indicates that a period
of actual revenue service experience is
necessary to identify and resolve problems
not observed during the normal certification
process. Successful achievement of this
experience has been a prerequisite for
granting ETOPS type design approval for a
specific airplane engine combination.
However, several recent airplane engine
combinations incorporating new or
substantially modified propulsion systems
have demonstrated a high level of reliability
consistent with ETOPS operation upon entry
into revenue service. In addition, this high
level of reliability was demonstrated by the
small number of problems encountered
during basic certification activity. Based on
these successful airplane and engine
development and certification programs, the
special conditions were designed to “‘result
in a level of airplane reliability that is
equivalent to the level of reliability
previously found to be acceptable based
upon service experience.”

The basic premise behind the engine
and airplane demonstration tests
required by paragraphs (e)(6) and (e)(7)
of the original special conditions was
that those tests would provide a final
validation of an “inherent” level of
reliability that was the product of an
enhanced design and test process. This
is similar to the purpose of the function
and reliability testing required by
§21.35(b)(2). The FAA’s expectation for
these tests was that no significant
failures would occur. The probability of
significant design failures occurring on
a one-airplane flight test is so low that
if any do occur, that would be indicative
of a design that is not suitable for
ETOPS approval. This expectation is
contained in the “type and frequency”
requirement of special conditions
paragraph (h)(1). Statistical reliability
studies have shown that a much larger
database would be required to validate
a design’s true reliability with a
significant degree of confidence.

No major engine failures occurred
during the 1000-cycle airplane
demonstration tests for any of the three
engine types certified on the Model 777
series airplane, although several engine
design problems were discovered during
other certification testing that affected
the start and conduct of those tests. The
Reliability Assessment Board (RAB)
evaluated each of these design problems
in compliance with paragraph (g) of the
special conditions, and found the Model
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777 to be suitable for ETOPS type
design approval with the incorporation
of corrective actions identified in
Appendix 1 of the RAB final
recommendation reports for the three
engine types. There were hardware
similarities between engines with the
original certified thrust ratings and
follow-on higher-thrust-rated engines,
and the FAA certified each of those
follow-on engine derivatives for ETOPS
in consideration of those hardware
similarities. The FAA accepted the
original baseline engine test programs as
showing compliance with the 3000-
cycle propulsion system ground test and
1000-cycle airplane demonstration test
requirements for the follow-on
derivative engines. Although the 3000-
cycle and 1000-cycle tests were not
repeated for those follow-on derivative
engines, Boeing and the engine
companies completed reduced ground
and flight test demonstrations tailored
to the design changes being introduced
in compliance with the Test Features
requirement of special conditions
paragraph (c)(4). Therefore, the follow-
on engine derivatives are not included
in this analysis of the 1000-cycle

airplane demonstration test
requirement.

The Boeing Model 777-200 series
airplane powered by Pratt & Whitney
PW4077 engines was approved for
ETOPS on May 30, 1995 and entered
service in June 1995. By all accounts, it
was a very successful new model
introduction. This was followed by
ETOPS approval of the Model 777-200
series airplanes powered by General
Electric GE90-77B and Rolls-Royce
RB211-Trent 877—-17 engines in October
1996. The inflight shutdown (IFSD) rate
for all three engine types was zero for
at least the first year in service. The
Pratt & Whitney PW4000 series engines
reached a peak 12-month rolling average
engine IFSD rate of .018/1000 hours in
October 1996. The General Electric
GE90 series engines reached a peak of
.021 for one month in July 1998 and the
Rolls-Royce Trent series engines
reached a peak of .016 in December
1997. Although the inflight shutdown
rates stayed within the allowable .02/
1000 hour standard for 180-minute
ETOPS, significant design problems
were discovered on each engine type
after ETOPS approval.

During the first two years after ETOPS
approval of each engine type on the
Model 777 series airplanes, the FAA
was concerned that the design problems
being discovered may have indicated a
failure of the early ETOPS process to
identify those failure modes before they
occurred in service. Some failure modes
had the potential to result in inflight
shutdowns had they occurred under
different circumstances or had they not
been detected during maintenance for
unassociated reasons. A summary of the
actual problem reports for these inflight
shutdowns and other events, which
were submitted in compliance with
paragraph (f) of these special conditions,
is contained in Table 1. Had every one
of those events resulted in an engine
inflight shutdown, the resulting IFSD
rates for each engine type would have
been significantly higher. Boeing, the
engine manufacturers, the FAA, and
other regulatory authorities worked
together to prevent additional inflight
occurrences of these failure types. The
actual inflight shutdown rates prove
that these early in-service problems
were successfully managed to maintain
the safety of 777 ETOPS operations
worldwide.

TABLE 1
Date EE-1 | E™ Affected Event descrinti
oceurred # tg;gg ected system vent description

10/1/1995 .... | 101 PW ENGINE—OIL PUMP .....cccceviiinenne Airplane diversion due to low oil quantity. Engine not shut down, but oil
guantity indication went to zero. Related to LP0O1 problem.

5/19/1996 .... | 179 PW ENGINE ..o Takeoff aborted due to EGT exceedance. A loose B-nut was found on
the PS3 line to the 2.95 bleed valve, which caused erratic operation.

5/30/1996 .... | 181 PW ENGINE ..o Air turnback due to high oil consumption. Oil wetness noted and cor-
rected from previous flights. Consumption continued to be high.

8/24/1996 .... | 233 PW ENGINE ...ooiiiiiiiiee e IFSD—Inflight shutdown due to low oil pressure indication. Plastic ship-
ping cap was left in the LPO1 oil line during installation as part of fleet
upgrade.

10/5/1996 .... | 254 PW ENGINE ..o IFSD—Engine was shut down due to low oil quantity and low oil pres-
sure. Loose main oil line at filter housing. Repeat of oil line shipping
cap problem.

10/11/1996 .. | 261 PW ENGINE ..ooioiiiieeee e Air turnback. Engine experienced high vibration during cruise. Vibration
indication exceeded EICAS “Pop-up” level at 4.06.

3/26/1997 .... | 385 PW ENGINE ..o Twelve quarts of oil lost after a series of training flights due to a leak of
an oil line to the fuel/oil cooler. Oil loss took place over approximately
3 hours of flight time.

2/24/1997 .... | G-65 | GE ENGINE GEARBOX .....cccccveeviieens Air turnback due to loss of right backup generator followed by engine oil
filter EICAS message. Root cause was a failed gearbox backup gen-
erator pad bearing.

11/4/1997 .... | G-84 | GE ENGINE ....coooiiiiiiicnicccee IFSD—Engine experienced a power loss during approach. A restart at-
tempt was unsuccessful. Root cause was a sticking bypass valve in
the hydromechanical unit (HMU).

11/9/1997 .... | G-87 | GE ENGINE ...ooiiiiiiiiee e Flight crew heard a surge toward the end of the takeoff roll and tower
reported seeing flames from the engine. At 600 feet, the engine
surged again. The flight crew reduced power and returned to the air-
port.

3/12/1998 .... | G-96 | GE ENGINE ....coooiiiiiiicnicccee Pilot heard a bang and a tower reported fire from the tailpipe after
power was set for takeoff. The takeoff was aborted. Metal was found
in the tailpipe.

6/22/1998 .... | G-108 | GE ENGINE ...ooiiiiiiiiee e IFSD—After takeoff, the pilot received low oil pressure and low oil quan-
tity indications. The pilot shut down the engine. Two of four oil filter
cover bolts were loose due to inserts pulling out of the filter housing
casting.
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TABLE 1—Continued
Date EE-1 | EM o
oceurred # gine Affected system Event description
type

7/1/1998 ...... G-110 | GE ENGINE ..o IFSD—Uncommanded engine inflight shutdown during cruise at flight
level 370. Flight crew noted a rapid loss of oil pressure and N2. Root
cause was a Number 3 bearing failure.

7/22/1998 .... | G-112 | GE ENGINE ...t IFSD—During cruise, EICAS indication of low oil quantity. Pilot shut
down the engine. Oil filter housing cover bolts were over-torqued re-
sulting in stripped threads in the oil filter housing inserts.

11/20/1998 .. | G-120 | GE IDG Installation ..........cccceeeeviveeennnne. IFSD—Crew started return to departure airport due to indication of com-
plete oil loss. Engine was subsequently shut down when oil pressure
dropped to 10 psi. The integrated drive generator (IDG) packing was
damaged during installation.

10/11/1996 .. | R-63 | RR ENGINE—RADIAL DRIVE | Flight diverted after crew observed right engine oil quantity loss approx.

SHROUD. 5 hours into flight. Found cracked upper radial drive shroud.

10/11/1996 .. | R-64 | RR ENGINE—FUEL NOZZLE ............... Fuel found leaking from Zone 2 during investigation of R-63 oil loss.
Source of fuel leak was a cracked weld on the No. 24 fuel nozzle (top
dead center).

10/25/1996 .. | R-65 | RR ENGINE—RADIAL DRIVE | After engine shutdown at the gate, the right engine oil quantity indicated

SHROUD. 9 gts. Upper radial drive shroud found cracked.

11/12/1996 .. | R—67 | RR ENGINE ..o “ENGINE OIL PRESS R” EICAS message displayed after landing. En-
gine shut down. Oil pump drive shaft found sheared.

1/26/1997 .... | R-91 | RR ENGINE—STEP ASIDE GEARBOX | Low oil quantity caused by crack in step aside gearbox housing approxi-
mately 4 to 5 inches long.

5/24/1997 .... | R-109 | RR ENGINE ..ot Engine was shut down on takeoff following high power surge. Subse-
guent borescope inspection revealed HPC rotor 1 blade failure
caused by foreign object damage that was consistent with blade dam-
age noted on 5/20/97 inspection.

71711997 ... R-112 | RR ENGINE ....coooiiiiiiccee Aircraft diversion caused by excessive oil leakage due to incorrectly in-
stalled lower bevel box O-ring seal following radial drive shaft replace-
ment.

7/26/1997 .... RR ENGINE ...ooiiiiiee e Aircraft diversion due to high oil consumption. Not related to step aside
gearbox housing cracking problem.

9/16/1997 .... | R-113 | RR ENGINE ...oooiiiiee e IFSD—Engine shutdown at 400 feet after takeoff due to high-pressure
compressor failure.

Reliability of 737 Next Generation
(737NG)

As part of the process of reviewing
existing methods for ETOPS approval,
the FAA also analyzed data from the
initial in-service period for Boeing
Model 737-600, 737-700, and 737-800

airplanes powered by CFM56-7 engines.

As a group, these variants of the Model
737 were referred to as the 737 Next
Generation, or “737NG.” Even though
early ETOPS special conditions were
not issued, the 737NG was chosen for
this analysis because it followed an
ETOPS approval process program that
was very similar to what Boeing is
proposing for the Model 777-300ER
airplane. Several months after entry into
service, however, the 737NG did not
exhibit an acceptable level of
propulsion system reliability for ETOPS
approval. Early ETOPS special
conditions were intended to identify a
design not suitable for ETOPS approval
prior to type certification.

Boeing proposed in 1994, prior to the
Model 777’s type certification, that the
737NG be certified as an early ETOPS
airplane in a manner similar to the
Model 777, but without all of the testing
required in the Model 777 special

conditions. Since the success of the
Model 777 program was still an
unknown at the time of Boeing’s request
for the 737NG, the FAA did not agree

to Boeing’s proposed changes to the
airplane demonstration test
requirement. Early ETOPS special
conditions for the 737NG were never
issued. Even so, Boeing proceeded with
those elements of the Model 777 special
conditions that the company had
proposed to accomplish. These included
the relevant experience assessment,
design requirements assessment, 3000-
cycle propulsion system ground test,
and enhanced problem reporting and
resolution.

Although the FAA never issued
special conditions for the 737NG
program, we agreed that the elements
from the Model 777 special conditions
that Boeing did accomplish justified a
reduction in the service experience
normally required for ETOPS type
design approval, as outlined in AC 120—
42A. Boeing presented the following
information in support of its request for
a reduction in service experience
required for ETOPS certification.

» “Design involved lessons learned,
similar to 777 Early ETOPS process.

e “APU most thoroughly tested in
Allied Signal history—more than 3000-
cycle ground test, including hot/cold
exposure.

» “Propulsion system subjected to
3000-cycle ground test, intentionally
unbalanced, with three 180-minute
diversion cycles.

» “Flight testing included a
Southwest Airlines 50-cycle
demonstration, using airline crews and
maintenance. During the Function and
Reliability testing, 61 ETOPS cycles
were conducted with three single engine
180-minute diversions.

e “A proposed ETOPS problem
tracking and resolution system, similar
to that used on the 777 that will remain
in effect until the fleet attains 250,000
engine fleet hours.”

In its analysis of the 737NG approval
process, the FAA noted that these
program elements, at the time, had been
accomplished with good results. The
engines and airplane system had
performed well during the test
programs, with results comparable to
the Model 777 test fleet (all engines).
The in-service 737NG airplanes had
achieved a 98.96% dispatch reliability
rate after 45 days in service, better than
any previous Boeing airplane. Boeing’s
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proposal included an accumulation of
15,000 fleet engine hours of service
experience before requesting ETOPS
approval. At that time, there would be
three airplanes with more than 1000
flight cycles, the total 737NG fleet
would have accumulated more than
20,000 flight cycles, and the high-time
airplane/engines would have more than
2000 flight cycles. During the 737NG
approval process, the FAA concurred
with Boeing’s proposal to require 15,000
hours of service experience based on the
following:

* “The FAA has agreed to the concept
that ETOPS at entry into service can be
achieved by appropriate design and
testing as evidenced by the 777 special
conditions, which have now been
validated through actual service
experience,

* “The 737NG/CFM56-7B airframe/
engine configuration is a derivative/
evolution of the existing 737-300/400/
500 which through extensive service
experience has demonstrated
exceptional reliability, and, is approved
for 120-minute ETOPS,

» “Except for the lack of a dedicated
1000-cycle ETOPS test program, design
and testing of the 737NG/CFM56—7B
mirrors what was done on the 777 to
satisfy Early-ETOPS approval,

» “The additional 15,000 engine hour
in-service evaluation plus the fact that
three 180-minute single engine
diversions were performed during
Function and Reliability testing more
than compensates for the omission of a
1000-cycle test,

» “The satisfactory performance of
the 737NG/CFM56-7B airframe/engine
configuration during the certification
testing, and

e “The proven ability of Boeing to
satisfactorily manage ETOPS
airworthiness of the 777 fleet in the face
of problems encountered in service. The
737NG proposal includes a problem
tracking and resolution system that will
remain in effect for a full 250,000 engine
hours.”

The Model 737-700 was the first
variant of the 737NG to enter service, in
December 1997. Section 4.2 of the FAA-
approved 120-minute ETOPS Airplane
Assessment Report for the Model 737—
700, Boeing Document Number
D033A003, Revision B, states that the
Model 737-700 was designed,
manufactured, and tested for extended
range operations at entry into service.
The following additional supporting
statements were also made.

a. “The 737-700 airplanes have been
designed and manufactured based on
regimented application of lessons learned
from other ETOPS program experience as

well as the in-service experience of earlier
737 models.

b. “The 737-700 airplane was subjected to
a rigorous test program as described in
following paragraphs. Production equivalent
equipment where appropriate, was used to
support test objectives. Equipment was
production equivalent as defined at the time
of the test.”

No significant propulsion system
design problems occurred during any of
the testing described above. Two
inflight shutdowns did occur during
certification flight testing. One was
caused by an indication fault within the
electronic engine control that was
corrected with a simple software
change. The other was caused by an
inappropriate flight test condition.

Boeing stated in the Model 737-700’s
120-minute ETOPS Airplane
Assessment Report that the fleet reached
the 15,000-hour mark during the month
of April 1998. At that time, there had
been no inflight shutdowns in service.
However, on May 9, 1998, before the
FAA had completed its assessment of
the airplane for ETOPS approval, the
first inflight shutdown occurred. A
second inflight shutdown occurred
during the month of May, and the fleet
exceeded the accepted 120-minute
ETOPS standard of .05 inflight
shutdowns per 1000 engine hours.
Three inflight shutdowns occurred in
June 1998, and one in July 1998. The
peak inflight shutdown rate during this
period was .085/1000 hours at the end
of June 1998, which clearly did not meet
the minimum standard for ETOPS type
design approval.

The six engine inflight shutdowns
were caused by three different failure
root causes. Boeing and CFMI, the
engine manufacturer, undertook
aggressive actions to correct each of
these design problems as they occurred.
The high rate of fleet hourly
accumulation during this period,
however, resulted in new ETOPS
reportable events occurring faster than
the known problems could be corrected.
This delayed FAA consideration of the
Model 737-700 for ETOPS approval
until the problems were brought under
control. A consequence of the high rate
of fleet hourly accumulation was that,
with no additional inflight shutdowns,
the inflight shutdown rate decreased
rapidly and was within the ETOPS type
design approval standard by the end of
1998. The FAA approved the Model
737-600/-700/-800 (737NG) for 120-
minute ETOPS approximately one year
after entry into service with over
300,000 engine-hours of service
experience and an inflight shutdown
rate of .020/1000 hours.

Conclusions From Comparison of
Model 777 and 737NG

In comparing the 737NG experience
with that of the Model 777, the FAA
observes that there is a fleet hourly
accumulation rate above which
aggressive problem management to
qualify for early ETOPS certification
may become resource prohibitive.
Therefore, when certifying an airplane/
engine combination that will be entering
service with a high production rate
resulting in a rapid accumulation of
engine hours, manufacturers may find it
more cost-effective to use the service
experience criteria of AC 120-42A than
to follow the rigorous requirements of
the early ETOPS process.

As stated earlier, the Model 777
ETOPS special conditions were
designed to “result in a level of airplane
reliability that is equivalent to the level
of reliability previously found to be
acceptable based upon service
experience.” As previously noted, the
current Model 777 ETOPS special
conditions consist of five main elements
needed to provide adequate
compensation for the service experience
normally required for 180-minute
ETOPS eligibility described in AC 120-
42A. No single element is considered
sufficient by itself, but the FAA has
found that the five elements combined
provide an acceptable substitute for
actual airline service experience. The
five elements are:

1. Design for reliability.

2. Lessons learned.

3. Test requirements.

4. Demonstrated reliability.

5. Problem tracking system.

Even though the overall objective is a
level of airplane and propulsion system
reliability that is equivalent to that
achieved through service experience, we
considered the uncertainty of actually
achieving that goal in the development
of these special conditions. The first
three elements focus on designing an
airplane to eliminate sources of engine
inflight shutdowns and diversions to the
greatest practical extent. This is
accomplished by an overall design
philosophy to preclude sources of
engine inflight shutdowns and
diversions using the manufacturer’s
experience with earlier designs to
identify successful and unsuccessful
design features. The additional testing
required by the special conditions
focuses on exposing the design to
conditions that in the past have
contributed to engine failures, such as
high engine vibration or repeated
exposure to humid and inclement
weather on the ground followed by
long-range operation at the extreme cold
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temperatures at high altitude. These
design and test elements do not assure
a level of reliability that is equivalent to
that based on service experience.
Instead, they result in an acceptable
level of inherent design reliability from
which we can successfully manage
ETOPS fleet safety once the airplane
enters service.

The fourth element, “demonstrated
reliability,” provides the FAA with a
standard by which to judge a design
against existing ETOPS-approved
airplanes. This gives the FAA a standard
from which to withhold ETOPS
approval from airplanes that experience
significant failures during certification
testing, demonstrating that they are not
suitable for ETOPS. However, it does
not by itself guarantee that designs
showing no significant failures during
flight testing will have adequate
reliability for ETOPS.

To manage fleet safety after ETOPS
approval, we rely on the fifth element of
the ETOPS special conditions.
Paragraph (f) of the special conditions
requires a problem tracking system for
the prompt identification of those
problems that could impact ETOPS
safety. The FAA uses this enhanced
problem reporting system to work with
the airplane and engine manufacturers
to aggressively manage and correct
significant design problems identified
after ETOPS approval. This requirement
is the “catch-all” for those design flaws
that are not caught by the other
elements of the special conditions
during airplane design and testing.

The first in-service inflight shutdown
of the Model 737-700 variant of the
737NG did not occur until the fleet had
accumulated approximately 30,000
engine-hours. The FAA could not have
expected that a complete 1000-cycle
airplane demonstration test would have
had a better chance of discovering the
types of problems that occurred in
service on the 737NG than the nearly
30,000 hours accumulated on multiple
airplanes and engines prior to the first
inflight engine shutdown. While
significant propulsion system failures
occurring during type certification
testing, including the additional testing
required by the ETOPS special
conditions, may indicate that a design is
not yet ready to enter ETOPS service,
the 737NG experience shows that the
reverse cannot be stated with a
significant degree of confidence. A lack
of significant failures during
certification testing does not in itself
assure an ETOPS-suitable design at
entry into service.

The Model 777 experience shows that
a relatively small fleet can be managed
successfully during the initial service

period based on the data provided by
the enhanced problem tracking system
required by special conditions
paragraph (f). The 737NG experience
shows that a larger fleet may require a
much more resource-intensive fleet
management program. However, had the
737NG received its ETOPS approval as
originally proposed prior to its first
inflight shutdown in service, the
problem reporting system that Boeing
had in place gave the FAA timely
identification of the problems causing
inflight shutdowns so that we could
have required appropriate corrective
action through the airworthiness
directive process to maintain ETOPS
safety. Such airworthiness directives
could have required the operators to
incorporate design changes prior to
further ETOPS flight or withdrawn
ETOPS approval.

Although we cannot be certain that an
airplane approved for ETOPS under the
special conditions will have the same
maturity at original type certification as
an airplane that we have approved
based on service experience, our
experience with the Model 777 and the
737NG confirms that the five elements
of the special conditions, in conjunction
with the FAA’s normal safety oversight
processes, adequately compensate for
that uncertainty.

The changes to the engine
demonstration test and the airplane
demonstration test include enhanced
post-test inspection requirements and
are intended to address our experience
with the original ETOPS special
conditions, which identified several
shortcomings in the original test
requirements. These changes are needed
to more clearly focus the testing on the
objective of exposing the engines and
airplane to those operating conditions
that give us the best chance of
identifying underlying major design
flaws that could jeopardize ETOPS
safety in service. These changes provide
a better evaluation of the design than
the existing requirements, including the
1000-cycle airplane flight test as
previously conducted.

The FAA therefore is changing the
purpose of the airplane demonstration
test requirement of paragraph (e)(7) from
a demonstration of reliability to a
demonstration of airplane capability
under the types of ETOPS operational
and diversion scenarios discussed in
this document. The requirements of that
airplane demonstration test have been
changed accordingly.

Aged Engine Requirement

In response to Boeing’s request, the
FAA is deleting paragraph (e)(7)(ii),
which currently requires the installation

of the engine and propulsion system
from the 3000-cycle engine
demonstration test required by
paragraph (e)(6), or another suitable
aged engine, on the 1000-cycle
demonstration test airplane for a
minimum of 500 cycles. Boeing
provided the following information in
support of its request for deleting the
aged engine requirement.

Review of the aged engine data from
the baseline Model 777 program showed
that the nature of the findings, which
occurred on the aged engines, was not
related to the aging of the engines.
Instead, the findings were related to the
variation that occurs during
manufacturing, assembly, etc. This
lesson learned on the aged engines is
consistent for each engine
manufacturer’s baseline Model 777
ETOPS test program.

The lack of findings related to the
aging of an engine in the ETOPS flight
test program has been demonstrated
three times. Based on this consistent
demonstration, there is no further need
to maintain the requirement for an aged
engine in the flight test program.
Additionally, flying more airplane/
engine combinations will provide
increased opportunities for evaluating
potential problem areas.

Boeing reported nine events (EE-1
Reports) which occurred during the
aged engine portions of the 1000-cycle
tests for the three baseline engine types,
with an explanation of why the aged
engine requirement was not necessary
in order to identify each failure. Boeing
stated that the lack of any EE—1 reports
from the post-test inspections is an
indication that there were no significant
findings from the aged engine testing.

FAA Analysis of Boeing’s Proposal

The original intent of the aged engine
requirement was to expose the 3000-
cycle test engine, or equivalent, to
inflight conditions that cannot be
simulated in a ground test environment.
This would further validate the
propulsion system design out to an age
beyond 3000 cycles. Boeing data
available at the time the ETOPS special
conditions were developed indicated
that 95% of all new significant failure
modes occur on airplane propulsion
systems with 3000 cycles or less. That
concept is still valid. The lack of
specific findings on the aged engine
during the 1000-cycle airplane
validation test only confirms the
validity of the Reliability Assessment
Board’s conclusion that those baseline
Model 777 engine installations were
suitable for 180-minute ETOPS. A
number of significant events during the
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1000-cycle test program would have
jeopardized that conclusion.

The question that the FAA considers
to be more relevant is whether or not a
greater benefit would come from a more
thorough teardown inspection and
analysis of the 3000-cycle test engine
and propulsion system hardware than
from this additional level of validation.
In this regard, the FAA agrees with
Boeing that other test articles may
provide sufficient experience to uncover
the majority of age-related problems
independent of the additional exposure
provided by the 1000-cycle test inflight
exposure.

In consideration of the need to
perform a detailed analysis of the 3000-
cycle test engine and the extra expense
of using a parallel 3000-cycle test engine
as “‘another suitable aged engine,” the
FAA agrees that the requirement for
installation of an aged engine on the
ETOPS test airplane can be eliminated
provided significantly improved
processes are used to analyze the
condition of the 3000-cycle test and
airplane demonstration test engines at
the conclusion of these tests, as
reflected in the revised paragraphs (e)(6)
and (e)(7).

Miscellaneous Revisions

We are also incorporating the
following revisions to the special
conditions.

Re-identification of paragraph
(e)(7)(iii) as (e)(7)(iv) and revision of the
requirement that the 1000-cycle test
airplane be operated and maintained
using the recommended operations and
maintenance procedures to recognize
that more than one test airplane may be
used.

Replacement of the reference to the
“1000-cycle ETOPS test” with
“Airplane Demonstration Test” in
paragraph (g)(2) in order to be consistent
with the changes to paragraph (e)(7).

Replacement of the reference to the
“1000-flight-cycle ETOPS test” with
“Airplane Demonstration Test” in
paragraph (h)(1) in order to be
consistent with the changes to
paragraph (e)(7).

Discussion of Comments

Notice of Proposed Special
Conditions No. 25-03-04-SC for the
Boeing Model 777 series airplanes was
published in the Federal Register on
June 13, 2003 (68 FR 35335), with a
correction to the original publication
issued on June 23, 2003 (68 FR 37205).
Four comments were received, and all
of them concur with the special
conditions as proposed. Therefore, the
special conditions are adopted as
proposed.

Special Conditions Revisions

For clarity, the revised sections of the
original Special Conditions No. 25—
ANM-84 are printed below. The final
special conditions are printed in their
entirety, with revisions incorporated, at
the end of this document. Portions of
the special conditions that remain
unchanged are discussed in the
preamble to the original Special
Conditions No. 25—ANM-84 (59 FR
28234).

Revisions to Special Conditions No. 25—
ANM-84

(e)(6) Engine Demonstration Test. One
engine of each type to be certificated
with the airplane must complete 3000
equivalent airplane operational cycles.
The engine must be configured with a
complete airplane nacelle package for
this demonstration, including engine-
mounted equipment except for any
configuration differences necessary to
accommodate test instrumentation and
test stand interfaces with the engine
nacelle package. At completion of the
engine demonstration test, the engine
and airplane nacelle test hardware must
undergo a complete teardown
inspection. This inspection must be
conducted in a manner to identify
abnormal conditions that could become
potential sources of engine inflight
shutdown. An analysis of any abnormal
conditions found must consider the
possible consequences of similar
occurrences in service to determine if
they may become sources of engine
inflight shutdowns, power loss, or
inability to control engine thrust. Any
potential sources of engine inflight
shutdown identified must be corrected
in accordance with paragraph (g)(2).

(e)(7) Airplane Demonstration Test. In
addition to the function and reliability
testing required by 14 CFR 21.35(b)(2),
for each engine type to be certificated
with the airplane, one or more airplanes
must complete flight testing which
demonstrates that the aircraft, its
components, and equipment, are
capable of and function properly during
long range operations and airplane
diversions, including engine-inoperative
diversions.

(i) The flight conditions must expose
the airplane to representative
operational variations based on the
airplane’s system and equipment design
and the intended use of the airplane
including:

(A) Engine inoperative maximum
length diversions to demonstrate the
airplane and propulsion system’s
capability to safely conduct a diversion.

(B) Non-normal conditions to
demonstrate the airplane’s capability to

safely divert under worst case probable
system failure conditions.

(C) Simulated airline operations
including normal cruise altitudes, step
climbs, and maximum expected flight
durations out of and into a variety of
departure and arrival airports.

(D) Diversions to worldwide airports
representative of those intended as
operational alternates.

(E) Repeated exposure to humid and
inclement weather on the ground
followed by long-range operation at
normal cruise altitude.

(ii) The flight testing must validate
expected airplane flying qualities and
performance considering engine failure,
electrical power losses, etc. The testing
must demonstrate the adequacy of
remaining airplane systems and
performance and flightcrew ability to
deal with an emergency considering
remaining flight deck information
following expected failure conditions.

(iii) The engine-inoperative diversions
must be evenly distributed among the
number of engines in the applicant’s
flight test program.

(iv) The test airplane(s) must be
operated and maintained using the
recommended operations and
maintenance manual procedures during
the airplane demonstration test.

(v) At completion of the airplane
demonstration test, the test engines and
engine-mounted equipment must
undergo a complete external on-wing
visual inspection. The engines must also
undergo a complete internal visual
inspection. These inspections must be
conducted in a manner to identify
abnormal conditions that could become
potential sources of engine inflight
shutdowns. An analysis of any
abnormal conditions found must
consider the possible consequences of
similar occurrences in service to
determine if they may become sources
of engine inflight shutdowns. Any
potential sources of engine inflight
shutdown that are identified must be
corrected in accordance with paragraph
(8)(2).

& (g)(2) The FAA Reliability Assessment
Board will review and evaluate the data
from the problem tracking and
resolution system to establish
compliance with the requirements of
paragraph (h). The board will evaluate
the overall type design for ETOPS
suitability as demonstrated in flight test,
and the Airplane Demonstration Test,

(h)(1) For the engine and airplane
systems, the type and frequency of
failures that occur during the airplane
flight test program and the Airplane
Demonstration Test must be consistent
with the type and frequency of failures
or malfunctions that would be expected



59874

Federal Register/Vol. 68, No. 202/Monday, October 20, 2003 /Rules and Regulations

to occur on presently certified 180-
minute ETOPS airplanes. The failures to
be considered are those associated with
system components that conform to the
type design requested for certification.
The Reliability Assessment Board will
determine compliance with this
requirement based on an evaluation of
the problem reporting system data,
considering system redundancies,
failure significance, problem resolution,
and engineering judgment.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 777 series airplanes. Should The
Boeing Company apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, as
flight testing addressed by the changes
incorporated into these final special
conditions is imminent for the Boeing
Model 777-200LR and 777—-300ER
series airplanes, the FAA finds that
good cause exists to make these special
conditions effective upon issuance.

Conclusion

This action affects only certain novel
or unusual design features on Boeing
Model 777 series airplanes. It is not a
rule of general applicability, and it
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

» The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following amended special
conditions are issued as part of the type
certification basis for Boeing Model 777
series airplanes.

In addition to the airworthiness
requirements of 14 CFR part 25, the
Model 777 airplane must comply with
the following requirements in order to
be eligible for Extended Range
Operation with Two-Engine Airplanes
(ETOPS) without the requisite operating
experience specified in Advisory
Circular (AC) 120—42A:

(a) Introduction. An approved ETOPS
Type Design Assessment Plan covering
the engine and each applicable airplane
system must be established. The specific
methods that will be used to
substantiate compliance with the
requirements of these special conditions
must be defined in the plan. Specific
systems that will undergo the complete
analysis, testing, and development
program tracking defined in paragraph
(c) of these special conditions must be
identified. Other airplane systems that
may contribute to the overall safety of
an ETOPS operation, but that do not
warrant the rigorous type design
requirements and relevant experience
assessments defined in paragraph (c) of
these special conditions, must be
identified and agreed to by the FAA.
Compliance must be shown for these
other systems with all provisions of
these special conditions, except
paragraph (c). In showing compliance
with these special conditions, tests and
analyses conducted to substantiate
compliance with the basic airworthiness
standards of part 25 may be referenced,
if applicable.

(IE)) Engine Assessment. (1) The ETOPS
eligibility of the engine must be
determined specifically for the airplane
installation for which early ETOPS type
design approval is requested.

(2) Procedures for an engine condition
monitoring program must be defined
and validated at the time of ETOPS type
design approval. The engine condition
monitoring program must be able to
predict when an engine is no longer
capable of providing, within certified
engine operating limits, the maximum
thrust required for a single engine
diversion.

(c) ETOPS Type Design Assessment.
(1) Design Requirements Assessment. 14
CFR part 25, including applicable
amendments, defines most of the
requirements necessary to design an
airplane that is suitable for ETOPS
operation, as long as the ETOPS mission
is considered in applying these
requirements for all anticipated
dispatch configurations. In addition to
these requirements, the propulsion
system must be designed to preclude
failures or malfunctions that could
result in an engine inflight shutdown.
The applicant must identify and list
methods of compliance for each of the
applicable ETOPS requirements,
including those specific part 25
requirements for which methods of
compliance relative to the ETOPS
mission are different from those
traditionally used for two-engine
airplanes. Paragraph (c)(3) of these
special conditions lists certain design
feature categories that may be affected

by a consideration of the ETOPS
mission in the design of these systems.
The effects of the applicable ETOPS
requirements on the design of any of
those design feature categories listed in
paragraph (c)(3) must be specifically
addressed by this assessment.

(2) Relevant Experience Assessment.
For each system covered by the ETOPS
Type Design Assessment, there must be
an assessment of the relevant design,
manufacturing, and operational
problems experienced on previous
airplanes built by the applicant. The
assessment must include the applicable
relevant service experience of vendor
supplied systems or, to the extent
possible, the service experience of
components on aircraft built by other
manufacturers. Specific corrective
actions taken to preclude similar
problems from occurring on the new
airplane must be identified.

(3) Design Features. (i) The applicant
must define any design features
implemented to comply with the design
requirements listed in paragraph (c)(1).
Consideration of the following design
feature categories must be specifically
addressed:

(A) Airplane capabilities and
capacities of the ETOPS mission;

(B) Fuel system integrity, including
consideration of uncontained main
engine rotor burst and fuel availability
as affected by cross-feed capability and
electrical power to pumps and other
components;

(C) Fuel quantity indication to the
flightcrew, including alerts that
consider the fuel required to complete
the mission, abnormal fuel management
or transfer between tanks, and possible
fuel leaks between the tanks and the
main engines;

(D) Communication systems for the
ETOPS environment;

(E) Navigation systems for the ETOPS
environment;

(F) Minimum single engine cruise
altitude capability; and

(G) Failure tolerant designs of cockpit
indicating systems or avionics systems
to prevent unnecessary airplane
diversions.

(ii) The applicant must define the
specific design features used to address
problems identified in the relevant
service experience assessment of
paragraph (c)(2).

(4) Test Features. The applicant must
define specific new tests, or enhanced
tests, that will be used to assure engine
and airplane system design integrity.
These test features may be derived from
the requirements assessment of
paragraph (c)(1) and the relevant service
experience assessment of paragraph

(c)(2).
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(5) Analysis Features. The applicant
must define specific new analyses, or
enhanced analyses, that will be used to
assure engine and airplane system
design integrity. These analysis features
may be derived from the requirements
assessment of paragraph (c)(1) and the
relevant service experience assessment
of paragraph (c)(2).

(6) Manufacturing, Maintenance, or
Operational (Other) Features. The
applicant must define specific new, or
enhanced, manufacturing processes or
procedures, and maintenance or
operational procedures that are being
implemented to assure engine and
airplane system integrity. These “other”
features may be derived from the
requirements assessment of paragraph
(c)(1) of this section and the relevant
service experience assessment of
paragraph (c)(2).

(d) Additional ETOPS Analysis
Requirements. (1) Performance and
Failure Analyses. Engine and airplane
performance and failure analyses
required for certification must be
expanded to consider ETOPS mission
requirements, including exposure times
associated with a 180-minute single-
engine diversion and a subsequent 15-
minute hold in the terminal airspace at
the diversion airport. Consideration
must be given to crew workload and
operational implications of continued
operation with failure effects for an
extended period of time. The rationale
and all assumptions used in the
analyses must be documented, justified,
and validated, including maintenance
interval and maintainability
assumptions.

(2) Maintenance and Flight
Operations Evaluation. The Type Design
Assessment Plan must contain a
program to systematically detect and
correct problems occurring as a result of
improper execution of maintenance or
flight operations. Corrective actions for
any problems found must be identified
and implemented through the Problem
Tracking and Resolution System
required by paragraph (f).

(3) Manufacturing Variability. The
Type Design Assessment Plan must
contain a program to minimize potential
manufacturing problems. The plan
should address early validation of
tooling and procedures, as well as any
related problems, as identified in
paragraph (c)(2). Corrective actions for
problems that impact the safe operation
of the airplane must be identified and
implemented through the problem
tracking and resolution system required
by paragraph (f).

(e) Additional ETOPS Test
Requirements. As part of, or in addition
to, the testing identified in paragraph

(c)(4), the following specific test
requirements apply:

(1) Configuration Requirements. All
testing defined in paragraph (e) must be
conducted with the configuration
proposed for certification, and must
include sufficient interfacing system
hardware and software to simulate the
actual airplane installation.

(2) Completion of Applicable Failure
Analyses. Failure analyses required for
ETOPS type design approval must be
submitted to the FAA prior to the start
of the testing defined in paragraph (e).

(3) Vibration Testing. Vibration
testing must be conducted on the
complete installed engine configuration
to demonstrate that no damaging
resonances exist within the operating
envelope of the engine that could lead
to component, part, or fluid line
failures. The complete installed engine
configuration includes the engine,
nacelle, engine mounted components,
and engine mounting structure up the
strut to wing interface.

(4) New Technology Demonstration
Testing. Testing must be conducted to
substantiate the suitability of any
technology new to the applicant,
including substantially new
manufacturing techniques.

(5) Auxiliary Power Unit
Demonstration Test. If requesting credit
for APU backup electrical power
generation, one auxiliary power unit
(APU), of the type to be certificated with
the airplane, must complete 3000
equivalent airplane operational cycles.

(6) Engine Demonstration Test. One
engine of each type to be certificated
with the airplane must complete 3000
equivalent airplane operational cycles.
The engine must be configured with a
complete airplane nacelle package for
this demonstration, including engine-
mounted equipment except for any
configuration differences necessary to
accommodate test instrumentation and
test stand interfaces with the engine
nacelle package. At completion of the
engine demonstration test, the engine
and airplane nacelle test hardware must
undergo a complete teardown
inspection. This inspection must be
conducted in a manner to identify
abnormal conditions that could become
potential sources of engine inflight
shutdown. An analysis of any abnormal
conditions found must consider the
possible consequences of similar
occurrences in service to determine if
they may become sources of engine
inflight shutdowns, power loss, or
inability to control engine thrust. Any
potential sources of engine inflight
shutdown identified must be corrected
in accordance with paragraph (g)(2).

(7) Airplane Demonstration Test. In
addition to the function and reliability
testing required by 14 CFR 21.35(b)(2),
for each engine type to be certificated
with the airplane, one or more airplanes
must complete flight testing which
demonstrates that the aircraft, its
components, and equipment, are
capable of and function properly during
long range operations and airplane
diversions, including engine-inoperative
diversions.

(i) The flight conditions must expose
the airplane to representative
operational variations based on the
airplane’s system and equipment design
and the intended use of the airplane
including:

(A) Engine inoperative maximum
length diversions to demonstrate the
airplane and propulsion system’s
capability to safely conduct a diversion.

(B) Non-normal conditions to
demonstrate the airplane’s capability to
safely divert under worst case probable
system failure conditions.

(C) Simulated airline operations
including normal cruise altitudes, step
climbs, and maximum expected flight
durations out of and into a variety of
departure and arrival airports.

(D) Diversions to worldwide airports
representative of those intended as
operational alternates.

(E) Repeated exposure to humid and
inclement weather on the ground
followed by long-range operation at
normal cruise altitude.

(ii) The flight testing must validate
expected airplane flying qualities and
performance considering engine failure,
electrical power losses, etc. The testing
must demonstrate the adequacy of
remaining airplane systems and
performance and flightcrew ability to
deal with an emergency considering
remaining flight deck information
following expected failure conditions.

(iii) The engine-inoperative diversions
must be evenly distributed among the
number of engines in the applicant’s
flight test program.

(iv) The test airplane(s) must be
operated and maintained using the
recommended operations and
maintenance manual procedures during
the airplane demonstration test.

(v) At completion of the airplane
demonstration test, the test engines and
engine-mounted equipment must
undergo a complete external on-wing
visual inspection. The engines must also
undergo a complete internal visual
inspection. These inspections must be
conducted in a manner to identify
abnormal conditions that could become
potential sources of engine inflight
shutdowns. An analysis of any
abnormal conditions found must
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consider the possible consequences of
similar occurrences in service to
determine if they may become sources
of engine inflight shutdowns. Any
potential sources of engine inflight
shutdown that are identified must be
corrected in accordance with paragraph
(8)(2).

§ (f) Problem Tracking System. An
FAA-approved problem tracking system
must be established to address problems
encountered on the engine and airplane
systems that could affect the safety of
ETOPS operations.

(1) The system must contain a means
for the prompt identification of those
problems that could impact the safety of
ETOPS operations in order that they
may be resolved in a timely manner.

(2) The system must contain the
process for the timely notification to the
responsible FAA office of all relevant
problems encountered, and corrective
actions deemed necessary, in a manner
that allows for appropriate FAA review
of all planned corrective actions.

(3) The system must be in effect
during the phases of airplane
development that will be used to assess
early ETOPS eligibility, and for at least
the first 250,000 engine-hours of fleet
operating experience after the airplane
enters revenue service. For the revenue
service period, this system must define
the sources and content of in-service
data that will be made available to the
manufacturers in support of the problem
tracking system. The content of the data
provided must include, as a minimum,
the data necessary to evaluate the
specific cause of all service incidents
reportable under Sec. 21.3(c) of part 21,
in addition to any other failure or
malfunction that could prevent safe
flight and landing of the airplane, or
affect the ability of the crew to cope
with adverse operating conditions.

(4) Corrective actions for all problems
discovered during the development and
certification test program that could
affect the safety of ETOPS operations, or
the intended function of systems whose
use is relied upon to accomplish the
ETOPS mission, must be identified and
implemented in accordance with
paragraph (g)(2). If, during the
certification program, it is discovered
that a fault has developed that requires
significant rework of manufacturing,
maintenance, and/or operational
procedures, the FAA will review the
ETOPS suitability of the affected system
and interfacing hardware and identify
any additional actions to be
accomplished to substantiate the
corrective actions.

(5) For each engine type to be
certificated with the airplane, the
system must include provisions for an

accelerated engine cyclic endurance test
program that will accumulate cycles on
one representative production-
equivalent propulsion system in
advance of the high-cycle revenue fleet
engine. This test program will assist the
applicant and the FAA in identifying
and correcting problems before they
occur in revenue service. This program
must be in place for, at a minimum, the
first 250,000 engine-hours of fleet
operating experience after the airplane
enters revenue service. The
representative production-equivalent
propulsion system may, at the
manufacturer’s discretion, be used for
other fleet support activities.

(g) Reliability Assessment Board. (1)
An FAA Reliability Assessment Board
will be formed to evaluate the suitability
of the airplane for ETOPS approval and
make a recommendation to the Manager,
Transport Airplane Directorate,
regarding the adequacy of the type
design for 180-minute ETOPS operation.
The purpose of this board will be:

(i) To periodically review the
development and certification flight test
program accomplishments from both
type design and operational
perspectives;

(ii) To ensure that all specific
problems, as well as their implications
on the effectiveness of the Early ETOPS
process, are resolved; and

(iii) To assess the design suitability
for ETOPS. The board will consider

esign, maintenance, manufacturing,
and operational aspects of the type
design when finding suitability for
ETOPS approval.

(2) The FAA Reliability Assessment
Board will review and evaluate the data
from the problem tracking and
resolution system to establish
compliance with the requirements of
paragraph (h). The board will evaluate
the overall type design for ETOPS
suitability as demonstrated in flight test,
and the Airplane Demonstration Test,
considering all resolutions of problems.
The following suitability criteria will be
applied:

(i) Sources of engine shutdown/thrust
loss, engine anomalies, or airplane
system problems that have a potential
significant adverse effect on in-service
safety will be resolved.

(ii) Resolutions are identified for all
items in paragraph (i) with analysis and/
or testing to show all resolutions are
effective. These resolutions may be
accomplished through one or more of
the following categories:

Design change

Operating procedure revision
Maintenance procedure revision
Manufacturing change

(iii) The resolutions of paragraphs (i)
and (ii) will be incorporated prior to
entry into service.

(iv) The engine shutdown history of
the test program indicates that the
engine reliability of the configuration is
suitable for the ETOPS approval being
considered.

(v) Where interim resolutions having
operational impact are defined, the
cumulative effect must be determined to
be acceptable.

(vi) System or component failures
experienced during the program are
consistent with the assumptions made
in the failure analyses.

(h) Reliability Demonstration
Acceptance Criteria.

(1) For the engine and airplane
systems, the type and frequency of
failures that occur during the airplane
flight test program and the Airplane
Demonstration Test must be consistent
with the type and frequency of failures
or malfunctions that would be expected
to occur on presently certified 180-
minute ETOPS airplanes. The failures to
be considered are those associated with
system components that conform to the
type design requested for certification.
The Reliability Assessment Board will
determine compliance with this
requirement based on an evaluation of
the problem reporting system data,
considering system redundancies,
failure significance, problem resolution,
and engineering judgment.

(2) Corrective action for any of the
following classes of problems occurring
during the testing identified in
paragraph (h)(1) that requires a major
system redesign would delay ETOPS
type design approval, or result in
approval of a reduced single-engine
diversion time, unless corrective action
has been substantiated to, and accepted
by, the FAA Reliability Assessment
Board:

(i) Any source of unplanned inflight
shutdown or loss of thrust.

(ii) Any problem that jeopardizes the
safety of an airplane diversion.

(3) The FAA Reliability Assessment
Board must determine that the
suitability criteria of paragraph (g)(2)
have been met.

(i) Demonstration of Compliance. In
order to be eligible for 180-minute
ETOPS type design approval, the
following conditions apply:

(1) The engine assessment has been
completed and eligibility for ETOPS
operation has been approved by the
FAA Engine Certification Office.

(2) All design, manufacturing,
maintenance, operational, and other
features necessary to meet the ETOPS
requirements of paragraph (c)(1), and to
resolve the problems identified in
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paragraph (c)(2), have been successfully
implemented.

(3) The identified test and analysis
features in paragraph (c)(4) and (c)(5)
have been shown to be effective in
validating the successful
implementation of the features in
paragraph (i)(2).

(4) The additional analysis
requirements of paragraph (d) have been
completed and the results have been
approved.

(5) The additional test requirements of
paragraph (e) have been successfully
completed.

(6) All significant problems identified
in accordance with paragraph (f) have
been resolved, and fixes substantiated to
be effective have been implemented.

(7) The accelerated engine cyclic
endurance test program of paragraph
(f)(5) must be in place.

(8) Compliance with the reliability
demonstration acceptance criteria of
paragraph (h) has been found by the
Reliability Assessment Board.

Issued in Renton, Washington, on October
8, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—26378 Filed 10-17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of the Census

15 CFR Part 30

[Docket Number 030820208—-3208-01]

RIN 0607-AA39

Automated Export System Mandatory

Filing for Exports (Reexports) of
Rough Diamonds

AGENCY: Bureau of the Census,
Commerce.

ACTION: Final rule.

SUMMARY: The U.S. Census Bureau
(Census Bureau) is amending the
Foreign Trade Statistics Regulations
(FTSR) to incorporate requirements for
the mandatory electronic filing via the
Automated Export System (AES) of
exports of rough diamonds classified
under Harmonized System subheadings
7102.10, 7102.21, and 7102.31 in
accordance with the Clean Diamond
Trade Act, which authorizes the
President to implement the Kimberley
Process Certification Scheme (the
Kimberley Process) in the United States.
The Kimberley Process sets forth an
international certification scheme for
trade in rough diamonds to combat the

use of diamonds to support conflict in
Africa and other world areas. This
requirement is mandated by the Clean
Diamond Trade Act. Executive Order
13312 of July 29, 2003, implements the
Clean Diamond Trade Act. This rule
provides for AES mandatory filing in
the FTSR.

EFFECTIVE DATE: This rule is effective
October 20, 2003.

FOR FURTHER INFORMATION CONTACT: C.
Harvey Monk, Jr., Chief, Foreign Trade
Division, U.S. Census Bureau, Room
2104, Federal Building 3, Washington,
DC 20233-6700, (301) 763-2255, by fax
(301) 457—-2645, or by e-mail:
c.harvey.monk.jr@census.gov.

SUPPLEMENTARY INFORMATION:
Background

Reporting Requirements

The Census Bureau is responsible for
collecting, compiling, and publishing
export trade statistics for the United
States under the provisions of Title 13,
United States Code (U.S.C.), chapter 9,
section 301. The paper Shipper’s Export
Declaration (SED) and the AES are the
primary media used for collecting such
trade data, and the information
contained therein is used by the Census
Bureau for statistical purposes only.
This information is exempt from public
disclosure under the provisions of Title
13, U.S.C., chapter 9, section 301(g). The
SED and AES records also are used for
export control purposes under Title 50,
U.S.C,, and Title 22, U.S.C., to detect
and prevent the export of certain critical
or sensitive commodities to
unauthorized destinations or end-users.

Conflict Diamonds

On December 1, 2000, the United
Nations General Assembly adopted
Resolution 55/56. Provisions of
Resolution 55/56 charged the
international community with
developing proposals and procedures to
address the potential negative impact of
illicit trade in rough diamonds on world
peace, safety, and security. Trade in
rough diamonds has in the past been
linked to the finance of armed conflicts
in certain world areas, specifically in
some African nations (referred to as
“conflict” diamonds). Funds derived
from the sale of rough diamonds have
been used by rebel groups to finance
military activities, overthrow legitimate
governments, commit atrocities against
unarmed civilians, and subvert
international efforts to promote peace
and stability within and among the
governments of nations.

This trade, if allowed to continue,
poses a serious threat to the economies
of many producing, processing,

exporting, and importing states.
Representatives of nations with a stake
in resolving the problem of “conflict”
diamonds, including the United States,
along with members of the diamond
industry and concerned
nongovernmental institutions, have
worked together for nearly 3 years to
develop a certification scheme, designed
to control the worldwide movement of
illicit rough diamonds. This process,
which culminated in the Interlaken
Declaration of November 5, 2002,
launched the Kimberley Process. Under
the Kimberley Process, participating
nations or entities, in cooperation with
industry, will establish internal control
systems designed to eliminate “conflict”
diamonds from shipments of rough
diamonds imported into and exported
from their territories.

Public Law 108-19, April 25, 2003,
117 stat. 631, known as the “Clean
Diamond Trade Act,” implements the
Kimberley Process in the United States
by authorizing the President to prohibit
the importation into or the exportation
from the United States of any rough
diamond, from whatever source, unless
the rough diamond is controlled
through the Kimberley Process
Certification Scheme. Executive Order
13312, signed on July 29, 2003,
implements these prohibitions, effective
July 30, 2003. In accordance with
section 15 of the Clean Diamond Trade
Act, the President certified in a letter to
Congress on July 29, 2003, that an
applicable waiver granted by the World
Trade Organization is in effect until
December 31, 2006.

Section 6 of Public Law 108-19
names the Census Bureau as the
exporting authority for the purposes of
the Clean Diamond Trade Act. This
requires the Gensus Bureau to validate
the Kimberley Process Certificate (the
Certificate) for exports of rough
diamonds by verifying that an Internal
Transaction Number (ITN) provided by
the AES is shown on the Certificate. The
ITN is the confirmation number
provided by the AES when the data
transmission for exports of rough
diamonds is accepted. Shipments of
rough diamonds from the United States
must also meet additional Department
of the Treasury exporting requirements
identified in the Office of Foreign Assets
Control’s (OFAC) Rough Diamonds
Control Regulations, Title 31, Code of
Federal Regulations (CFR), part 592.
Section 8 of Public Law 108-19
authorizes the Bureau of Customs and
Border Protection and the Bureau of
Immigration and Customs Enforcement
to enforce the provisions of the Clean
Diamond Trade Act. OFAC also has
enforcement authority pursuant to
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section 5(a) of the Clean Diamond Trade
Act and the Rough Diamonds Control
Regulations (31 CFR part 592).

Program Requirements

To comply with the requirements of
the Act and Executive Order 13312,
which implements the Clean Diamond
Trade Act, the Census Bureau is
amending the appropriate sections of
the FTSR to specify the requirements for
the mandatory electronic filing via the
AES for exports of rough diamonds.

The Census Bureau is revising the
following sections of the FTSR:

* Section 30.1 is amended to require
mandatory filing via AES for exports of
rough diamonds;

» Section 30.2 is amended to stipulate
that electronic SED filing through the
AES is subject to export control
regulations;

* Section 30.55 is amended to require
filing through AES for all exports of
rough diamonds regardless of value;

* Section 30.58 is amended to require
filing through AES for exports of rough
diamonds destined for Canada;

* Section 30.60 is amended to require
mandatory participation in the AES for
filers of information on exports of rough
diamonds;

* Section 30.61 is amended to require
full reporting, that is, reporting of all
required information under the AES
filing Option 2, prior to exportation for
shipments of rough diamonds;

* Section 30.63 is amended to specify
the Harmonized System subheadings for
rough diamond exports subject to the
Clean Diamond Trade Act and the
Rough Diamonds Control Regulations
(31 CFR part 592) and required to be
reported through the AES;

 Section 30.65 is amended to specify
the requirements for annotating
commercial documents with the proper
proof of filing citation when exports of
rough diamonds are filed through the
AES, and to require the reporting of an
AES confirmation number on the
Kimberley Process Certificate; and

» Section 30.95 is amended to specify
penalty provisions mandated by the
Clean Diamond Trade Act.

The Departments of State and
Homeland Security concur with the
provisions contained in this notice of
final rulemaking.

Rulemaking Requirements
Administrative Procedure Act

Executive Order 13312 addresses
further threats to international peace
and security by the trade in conflict
diamonds and implements Public Law
108-19, the Clean Diamond Trade Act.
This final rule is issued in response to

Public Law 108-19 and is exempt from
requirements of section 553 of the
Administrative Procedures Act because
it deals with a foreign affairs function of
the United States (5 U.S.C. 553 (a)(1)).
Therefore, the Census Bureau is not
required to solicit public comment on
this rule or provide a delay in the rule’s
effective date. No other law requires a
notice of proposed rulemaking and an
opportunity for public comment on this
rule.

Regulatory Flexibility Act

Because a notice and opportunity for
public comment are not required by 5
U.S.C. 553, or any other law for a rule
regarding a foreign affairs function, a
Regulatory Flexibility Analysis is not
required and has not been prepared (5
U.S.C. 603 (a)).

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
current, valid Office of Management and
Budget (OMB) control number. In
accordance with the PRA, 44 U.S.C,,
chapter 35, OMB has approved on July
22, 2003, with control number 0607—
0152, the collection of all information
associated with the AES and the SED
under this rule. We estimate that each
electronic SED will take approximately
3 minutes to complete; we estimate that
each paper SED will take approximately
11 minutes to complete. A decrease of
31 burden hours accounts for the
difference in time it takes to complete
an AES transaction versus filling out a
paper SED.

Executive Order 12866

This rule has been determined to be
significant for purposes of Executive
Order 12866.

List of Subjects in 15 CFR Part 30

Economic statistics, foreign trade,
exports, reporting and recordkeeping
requirements.
= For the reasons set out in the preamble,
title 15 CFR part 30, is amended as
follows:

PART 30—FOREIGN TRADE
STATISTICS

= 1. Revise the authority citation for part
30 to read as follows:
Authority: 5 U.S.C. 301; 13 U.S.C. 301-

307; 19 U.S.C. 3901-3913; Reorganization
Plan 5 of 1950 (3 CFR 1949-1953 Comp.,

1004); E.O. 13312; and Department of
Commerce Organization Order No. 35-2A,
July 22, 1987, as amended, and No. 35-2B,
December 20, 1996, as amended.

Subpart A—General Requirements—
U.S. Principal Party in Interest (USPPI)

= 2.In §30.1, revise paragraph (c) to read
as follows:

§30.1 General statement of requirement
for Shipper’s Export Declarations.
* * * * *

(c) In lieu of filing paper SEDs as
provided elsewhere in this section,
when an SED would be required, the
USPPI or the authorized agent is
required to file shipper’s export
information electronically through the
AES for the export of items identified on
the CCL of the EAR (15 CFR Supp. No.
1 to part 774) or the USML of the ITAR
(22 CFR part 121) as provided for in
subpart E of this part, Electronic Filing
Requirements—Shipper’s Export
Information. Information for items
identified on the USML, including those
exported under an export license
exemption, must be filed electronically
prior to export, unless exempted from
the AES filing requirement by the State
Department. For USML shipments, refer
to the ITAR (22 CFR parts 120-130) for
requirements concerning the AES proof
of filing citation and filing time
requirements. USPPIs or their
authorized agents are required to file
export information through the AES for
shipments of rough diamonds classified
under Harmonized System subheadings
7102.10, 7102.21, and 7102.31 and
exported (reexported) in accordance
with the Clean Diamond Trade Act and
the Rough Diamonds Control
Regulations (31 CFR part 592) as
provided for in subpart E of this part.
Use of the SED form is not permitted for
reporting exports of rough diamonds.
Entities serving as data entry and other
forms of processing centers are not
authorized to either collect or file export
information on shipments of rough
diamonds using any export reporting
option. The USPPI or the authorized
agent filing SEDs for the export of items
not on the CCL, the USML, or exported
(reexported) under the provisions of the
Clean Diamond Trade Act and the
Rough Diamonds Control Regulations
(31 CFR part 592) has the option of
filing this information electronically as
provided for in subpart E of this part.

* * * * *

= 3.In §30.2, add paragraph (c) to read
as follows:

§30.2 Related export control
requirements.
* * * * *
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(c) Export shipments to all foreign
destinations, including those filed
electronically through the AES, are
subject to export control regulations.
This applies to mandatory, as well as
voluntary AES filing. Executive Order
13312, signed July 29, 2003, implements
the Clean Diamond Trade Act, which
authorizes the President to implement
the Kimberley Process Certification
scheme in the United States. The
Kimberley Process was developed to
stem the worldwide movement of rough
diamond exports linked to the finance
of armed conflicts in certain world areas
(“conflict” diamonds), specifically in
some Southern African countries. The
Kimberley Process Certificate serves as
the mechanism to verify the absence of
“conflict” diamonds from diamonds
exported (reexported) from the United
States.

Subpart D—Exemptions From the
Requirements for the Filing of
Shipper’s Export Declarations

= 4.In §30.55, add paragraph (h)(2)(vi)
to read as follows:

§30.55 Miscellaneous exemptions.
* * * * *

(h) * % %

(2) * * *

(vi) Classified as rough diamonds
under 6-digit Harmonized System
subheadings 7102.10, 7102.21, and
7102.31, regardless of value.

* * * * *

m 5. Amend § 30.58 as follows:
= a. Redesignate current paragraph (c)(6)
as paragraph (c)(7).
= b. Add a new paragraph (c)(6).
The addition reads as follows:

§30.58 Exemptions for shipments from
the United States to Canada.

* * * * *

(C) * *x %
(6) Shipments of rough diamonds
exported (reexported) to Canada for use

or consumption in Canada.
* * * * *

Subpart E—Electronic Filing
Requirements—Shipper’s Export
Information

= 6.In §30.60, add a new second
sentence to paragraph (a) to read as
follows:

§30.60 General requirements for filing
export and manifest data electronically
using the Automated Export System (AES).

* * * * *

(a) Participation. * * * Filing using
the AES also is mandatory for all
exports (reexports) of rough diamonds

regardless of destination, method of

transport, or value. * * *
* * * * *

m 7.In §30.61, add sentence (a)(5) to
read as follows:

§30.61 Electronic filing options.

* * * * *

(a] * % %

(5) Shipments of rough diamonds
exported (reexported) in accordance
with the Clean Diamond Trade Act and
the Rough Diamonds Control
Regulations (31 CFR part 592).

* * * * *

= 8.In §30.63, add a sentence after the
second sentence of paragraph (a)(12) to
read as follows:

§30.63 Information required to be reported
electronically through AES (data elements).
* * * * *

(a] * % %

(12) * * * Shipments of rough
diamonds at the 10-digit Schedule B
level that are classified under 6-digit
Harmonized System subheadings
7102.10, 7102.21, and 7102.31 must be
reported electronically through the AES.

* *x %

* * * * *

» 9. Amend § 30.65 as follows:
» a. Revise paragraphs (b) introductory
text and (b)(1).
» b. Redesignate current paragraph (b)(2)
as paragraph (b)(4).
» c. Add new paragraphs (b)(2) and
(b)(3).

The additions and revisions read as
follows:

§30.65 Annotating the proper exemption
legends or proof of filing citations for
shipments transmitted electronically.

(a] N

(b) The USPPI or the authorized agent
is responsible for annotating the proper
exemption legend or proof of filing
citation on the bill of lading, air waybill,
or other commercial loading document
for presentation to the carrier prior to
tendering the cargo to the exporting
carrier. The carrier is responsible for
transmitting the appropriate exemption
legend or proof of filing citation to the
CBP Port Director at the port of
exportation as stated in § 30.21 and
§30.22 of this part. Such transmittal
shall be without material change or
amendment of the exemption legend or
proof of filing citation as provided to the
carrier by the USPPI or the authorized
agent. The exemption legend or proof of
filing citation will identify that the
shipment information has been accepted
as transmitted and electronically filed
using the AES. The exemption legend or
proof of filing citation must appear on

the bill of lading, air waybill, or other
commercial loading documentation and
the manifest and must be clearly visible
and include any of the following:

(1) The exemption legend or proof of
filing citation will include the
statement, “NO SED REQUIRED—AES,”
followed by the filer’s identification
number and a unique shipment
reference number referred to as the
External Transaction Number (XTN) or
the returned confirmation number
provided by AES when the transmission
is accepted, referred to as the Internal
Transaction Number (ITN).

(2) Shipments of USML articles must
meet the predeparture reporting
requirements in the ITAR (22 CFR parts
120-130).

(3) For shipments of rough diamonds,
the proof of filing citation shall include
the statement, “NO SED REQUIRED—
AES,” followed by the returned
confirmation number provided by the
AES when the transmission is accepted,
referred to as the ITN. The ITN is
required to be shown on the Kimberley
Process Certificate for all exports
(reexports) of rough diamonds to certify
that the diamonds have been controlled
through the Kimberley Process
Certification Scheme, as defined in
section 3 of Public Law 108-19 of the
Clean Diamond Trade Act and
implemented in the Rough Diamonds
Control Regulations (31 CFR part 592).

Subpart H—General Administrative
Provisions

m 10. Revise § 30.95 to read as follows:

§30.95 Penalties for violations.

(a) Exports (reexports) of rough
diamonds.

The Clean Diamond Trade Act,
section 8(c), authorizes the Bureau of
Customs and Border Protection (CBP)
and the Bureau of Immigration and
Customs Enforcement (BICE), as
appropriate, to enforce the laws and
regulations governing exports of rough
diamonds, including with respect to the
validation of the Kimberley Process
Certificate by the exporting authority.
The Treasury Department’s Office of
Foreign Assets Control (OFAC) also has
enforcement authority pursuant to
section 5(a) of the Clean Diamond Trade
Act (the Act), Executive Order 13312,
and the Rough Diamonds Control
Regulations (31 CFR part 592). The CBP,
the BICE, and OFAGC, pursuant to
section 5(a) of the Act, are further
authorized to enforce provisions of
section 8(a) of the Act that provide for
the following civil and criminal
penalties:



59880

Federal Register/Vol. 68, No. 202/Monday, October 20, 2003 /Rules and Regulations

(1) A civil penalty not to exceed
$10,000 may be imposed on any person
who violates, or attempts to violate, any
order or regulation issued under the
Act.

(2) A criminal penalty not to exceed
$50,000, or;

(i) If a natural person, imprisonment
for not more than 10 years, or both, may
be imposed for willful violation of any
license, order, or regulation issued
under the Act.

(ii) If a corporation, imprisonment for
not more than 10 years, or both may be
imposed on any officer, director, or
agent of the corporation for willful
violation of any license, order, or
regulation issued under the Act.

(b) Exports of other than rough
diamonds. Any person who violates any
provisions of this part, except for
violations of the provisions relating to
delayed filing of documents under bond
as provided by § 30.24 and violations of
section 8 of Public Law 108-19, the
Clean Diamond Trade Act, shall be

liable to the United States in an amount
not exceeding $1,000 for each violation,
as authorized by section 305, chapter 9,
title 13 U.S.C.

Dated: October 10, 2003.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 03-26282 Filed 10—-17-03; 8:45 am)]
BILLING CODE 3510-07-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, 522, and 529

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

animal drug regulations to reflect a
change of sponsor for 12 approved new
animal drug applications (NADAs) and
1 abbreviated new animal drug
application (ANADA) from Anthony
Products Co. to Cross Vetpharm Group,
Ltd.

DATES: This rule is effective October 20,
2003.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-6967, e-
mail: dnewkirk@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: AIlthOIly
Products Co., 5600 Peck Rd., Arcadia,
CA 91006, has informed FDA that it has
transferred ownership of, and all rights
and interest in, the following 12
approved NADAs and one approved
ANADA to Cross Vetpharm Group, Ltd.,
Broombhill Rd., Tallaght, Dublin 24,
Ireland.

Application No. 21 CFR Section Trade Name

NADA 046-780 522.1720 PHEN-BUTA-VET (phenylbutazone) Injection
NADA 096-671 522.1720 PHEN-BUTA-VET (phenylbutazone) Injection
NADA 096-672 520.1720a PHEN-BUTA-VET (phenylbutazone) Tablets

NADA 098-288 522.1883 PREDNIS-A-VET (prednisolone sodium phosphate) Injection
NADA 099-604 522.540 DEX-A-VET (dexamethasone sodium phosphate) Injection
NADA 099-605 522.540 DEX-A-VET (dexamethasone sodium phosphate) Injection
NADA 099-606 522.540 DEXAMETH-A-VET (dexamethasone) Injection
NADA 099-607 522.540 DEXAMETH-A-VET (dexamethasone) Injection
NADA 118-550 522.1010 FUROS-A-VET (furosemide) Injection

NADA 119-141 522.1962 TRANQUAZINE (promazine hydrochloride) Injection
NADA 138-405 522.2063 Pyrilamine Maleate Injection

NADA 140-583 522.480 ACTH Gel

ANADA 200-115 529.1044a GENTAMEX 100 (gentamicin sulfate)

Accordingly, the agency is amending
the regulations in 21 CFR 520.1720a,
522.480, 522.540, 522.1010, 522.1720,
522.1883, 522.1962, 522.2063, and
529.1044a to reflect the transfer of
ownership. Sections 522.1883 and
522.1962 are also being revised to reflect
a current format.

Following these changes of
sponsorship, Anthony Products Co. is
no longer the sponsor of an approved
application. Accordingly, § 510.600(c) is
being amended to remove the entries for
Anthony Products Co.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because

it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Parts 520, 522, and 529

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 510, 520, 522, and 529 are amended
as follows:

PART 510-NEW ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.
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§510.600 [Amended]

= 2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in the
table in paragraph (c)(1) by removing the
entry for “Anthony Products Co.” and in
the table in paragraph (c)(2) by removing
the entry for “000864”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

» 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.1720a [Amended]

» 4. Section 520.1720a Phenylbutazone
tablets and boluses is amended in
paragraph (b)(3) by removing “000864”".

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

» 5. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.480 [Amended]

m 6. Section 522.480 Repository
corticotropin injection is amended in
paragraph (b)(2) by removing “000864”
and by adding in its place “061623”".

§522.540 [Amended]

» 7. Section 522.540 Dexamethasone
injection is amended in paragraphs
(b)(2)(i) and (c)(2) by removing “000864”
and by adding in its place “061623”.

§522.1010 [Amended]

= 8. Section 522.1010 Furosemide is
amended in paragraph (b)(2) by
removing “000864”" and by adding in its
place “061623”.

§522.1720 [Amended]

= 9. Section 522.1720 Phenylbutazone
injection is amended in paragraph (b)(1)
by removing “and 059130 and by
adding in its place “059130, and
061623"’; in paragraph (b)(2) by
removing ‘“Nos. 000010 and 000864
and by adding in its place “No. 000010”’;
and by removing paragraph (b)(4).

= 10. Section 522.1883 is revised to read
as follows:

§522.1883 Prednisolone sodium
phosphate.

(a) Specifications. Each milliliter of
solution contains 20 milligrams (mg)
prednisolone sodium phosphate
(equivalent to 14.88 mg of
prednisolone).

(b) Sponsor. See No. 061623 in
§510.600(c) of this chapter.

(c) Conditions of use in dogs—(1)
Amount. Administer intravenously in a
dosage of 2 1/2 to 5 mg per pound of
body weight, initially for shock and
shock-like states, followed by equal
maintenance doses at 1-, 3-, 6-, or 10-
hour intervals as determined by the
condition of the animal.

(2) Indications for use. Administer
when a rapid adrenal glucocorticoid
and/or anti-inflammatory effect is
necessary.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.
= 11. Section 522.1962 is amended:
= a. By removing “injection” from the
heading;
= b. By removing footnote 1;
= c. In paragraph (b) by removing
“000864” and by adding in its place
“061623";
= d. By removing paragraphs (c)(3) and
(c)(4);

» e. By revising paragraphs (a) and (c)(2);
and

» f. By adding a heading to (c)(1).

» The amendments read as follows:

§522.1962 Promazine hydrochloride.

(a) Specifications. Each milliliter of
solution contains 50 milligrams (mg)
promazine hydrochloride.

* * * * *

(C] * % %

(1) Amounts and indications for use.
(i) * % %
* * * * *

(2) Limitations. Not for use in horses
intended for food. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

§522.2063 [Amended]

m 12. Section 522.2063 Pyrilamine
maleate injection is amended in
paragraph (b) by removing “000864” and
by adding in its place “061623".

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

» 13. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.

§529.1044a [Amended]

= 14. Section 529.1044a Gentamicin
sulfate intrauterine solution is amended
in paragraph (b) by removing ‘000864,
057561, and 059130” and by adding in
its place 057561, 059130, and 061623”".

Dated: October 2, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03-26336 Filed 10-17-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37CFR Part 1

[Docket No. 2003-P-021]

RIN 0651-AB61

January 2004 Revision of Patent

Cooperation Treaty Application
Procedure

AGENCY: Patent and Trademark Office,
Commerce.
ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (Office) is amending
the rules of practice to conform them to
certain amendments made to the
Regulations under the Patent
Cooperation Treaty (PCT) that will take
effect on January 1, 2004. These
amendments will result in the addition
of a written opinion in PCT ChapterI,
as well as a simplification of PCT
designations and the PCT fee structure.
In addition, the Office is adjusting the
transmittal, search, and international
preliminary examination fees for
international applications filed under
the PCT to be more closely aligned with
the actual average costs of processing a
PCT application and conducting a PCT
search and international preliminary
examination under the new process.
EFFECTIVE DATE: January 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Richard R. Cole, Legal Examiner, Office
of PCT Legal Administration (OPCTLA)
directly by telephone at (703) 305-6639,
or by facsimile at (703) 308—6459.
SUPPLEMENTARY INFORMATION: During the
September-October 2002 meeting of the
Governing Bodies of the World
Intellectual Property Organization
(WIPO), the PCT Assembly adopted
various amendments to the Regulations
under the PCT that enter into force on
January 1, 2004. The amended PCT
Regulations were published in the PCT
Gazette of December 5, 2002 (49/2002),
in Section IV, at pages 25004—61. The
purposes of these amendments are to:
(1) Improve coordination of
international search (Chapter I of the
PCT) and international preliminary
examination (Chapter II of the PCT)
through the provision of an enhanced
international search and preliminary
examination system; (2) simplify the
PCT by changing the concept and
operation of the designation system and
the fee system; and (3) simplify
signature and other filing requirements.
Enhanced International Search and
Preliminary Examination System: Under
the enhanced international search and
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preliminary examination system, the
written opinion currently established
during the Chapter II procedure by the
International Preliminary Examining
Authority (IPEA) has been added to the
Chapter I procedure. Accordingly, the
International Searching Authority (ISA)
will be responsible for establishing a
preliminary and non-binding written
opinion on whether the claimed
invention appears to be novel, to
involve an inventive step and to be
industrially applicable. In the event that
a Demand for international preliminary
examination is timely filed by applicant,
the written opinion of the ISA will be
considered to be the written opinion of
the IPEA. If a Demand is not timely
filed, the written opinion of the ISA will
form the basis for the issuance, by the
International Bureau (IB) on behalf of
the ISA, of an “International
Preliminary Report on Patentability
(Chapter I of the Patent Cooperation
Treaty)” (“IPRP”’), which will be
communicated to all designated Offices
and made available for public
inspection after the expiration of thirty
months from the priority date.

Under the revised system, the time
limit for filing a Demand for
international preliminary examination
has changed. Specifically, the Demand
must be filed within the later of: (1)
Three months from issuance of the
international search report and the
written opinion of the ISA (or, if a
search cannot be made, of the
declaration under Article 17.2(a)); or (2)
twenty-two months from the priority
date. See PCT Rule 54bis.1(a). Any
Demand made after the expiration of
this time limit will be considered as if
it had not been submitted. See PCT Rule
54bis.1(b). Any arguments or
amendments in response to the written
opinion of the ISA must be submitted
within the time limit for filing the
Demand to ensure consideration by the
IPEA. It is noted that applicants may
still desire to file the Demand prior to
the expiration of nineteen months from
the priority date in order to delay entry
into the national stage for those few
remaining Contracting States that have
taken a reservation to the thirty-month
time limit in Article 22(1).

As in current PCT Chapter II
procedures, the IPEA will still establish
an international preliminary
examination report, though the report
will now bear the title “International
Preliminary Report on Patentability
(Chapter II of the Patent Cooperation
Treaty).” This report will be established
within the applicable time limit under
PCT Rule 69 (usually within twenty-
eight months from the priority date).

Under the revised system, payment of
the international preliminary
examination fee and handling fee is not
required until the later of one month
from the filing of the Demand or twenty-
two months from the priority date. See
PCT Rules 57.3(a) and 58.1(b). However,
where the IPEA and the ISA are the
same and the IPEA wishes to start
examination at the same time as the
international search, the IPEA may
require that the examination and
handling fees be paid within one month
of an invitation by the IPEA to pay such
fees. See PCT Rule 57.3(c).

Automatic Indication of All
Designations Possible under the PCT;
Relaxed Signature and other Filing
Requirements; Simplified Fee System:
Under the amendments to the
Regulations of the PCT, upon filing an
international application, applicant will
obtain automatic and all-inclusive
coverage of all designations available
under the PCT, including all kinds of
protection as well as both national and
regional patent protection. See PCT Rule
4.9. Similarly, the mere filing of a
Demand will constitute the election of
all designated States. See PCT Rule 53.7.
Thus, applicants need not, at the time
of filing the international application,
specifically designate individual
Contracting States, or choose certain
kinds of protection or indicate expressly
whether national or regional protection
is sought. Such matters will be resolved
in the national phase.

This automatic and all-inclusive
designation system overcomes a current
pitfall for applicants who have
inadvertently omitted specific
designations upon filing the
international application and such
designations were not, or could not be,
timely confirmed under PCT Rule 4.9(c).
For example, if the original
international application papers did not
contain at least one designation, an
international filing date could not be
accorded as of the initial receipt date of
the application papers. See PCT Article
11(1)(@iii)(b). Furthermore, even in those
applications containing at least one
designation, PCT Rule 4.9(b) required
that any additional States and/or
additional kinds of protection be
confirmed by the submission of a
written notice, accompanied by
payment of the appropriate
confirmation fee, within a relatively
short time period (i.e., fifteen months
from the priority date). This time period
was frequently overlooked by
applicants. Under the new system of
automatic designations/elections, the
current procedures for precautionary
designations and later elections become
unnecessary and have been eliminated

from the PCT Rules. This will reduce
the workload on the PCT Receiving
Office (RO) and IPEA by eliminating
processing of precautionary
designations and later elections, as well
as petitions relating to omitted
designations.

As a further benefit of the automatic
designation system is the simplification
of the PCT fee system. Under the current
PCT fee structure, both a “basic” fee and
a “‘designation” fee are required.
Moreover, these fees are due at different
times in different amounts depending
on when they are paid. Under the new
system, these fees have been eliminated
in favor of a single international filing
fee (comprised of two fee components,

a first fee component for up to thirty
sheets of paper and a second fee
component for sheets of paper in excess
of thirty) due at one time.

As a consequence of the automatic
designation system, applicant/inventors
will have to be named in the
international application. To alleviate
hardships with regard to obtaining
signatures of all the applicants named
on the Request, PCT Rule 26 has been
amended to provide that, for purposes
of Article 14(a)(i), the international
application will be considered as signed
in accordance with the PCT Regulations
if the Request has been signed by at
least one applicant. See PCT Rule
26.2bis(a). In addition, if there is more
than one applicant, PCT Rule 26.2bis(b)
provides that, for purposes of PCT
Article 14(1)(a)(ii), it is sufficient that
the identifying information (i.e.,
address, residence and nationality) be
provided for only one applicant who is
entitled under PCT Rule 19.1 to file the
international application with the RO.
This means that for purposes of filing an
international application with the
United States Receiving Office (RO/US)
as the competent RO, this information
must be provided with respect to at least
one applicant who is a citizen or
resident of the United States.
Notwithstanding the amendments to
PCT Rule 26, a designated/elected
Office may still require applicants to
furnish, during the national stage,
confirmation of the international
application by the signature of any
applicant who has not signed the
Request and any missing identifying
information. See PCT Rule 51bis.1(a).

PCT Rule 90.4 has been revised to
permit the RO, ISA, or IPEA to waive
the requirement for a power of attorney,
except in instances of applicant
initiated withdrawals under PCT Rule
90bis.
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Discussion of Specific Rules

Title 37 of the Code of Federal
Regulations, Part 1, is amended as
follows:

Section 1.14: Sections 1.14(g)(1)(ii)
and 1.14(g)(3) are amended to exclude
members of the public from obtaining a
copy of the written opinion of the
United States International Searching
Authority (ISA/US) until the expiration
of thirty months from the priority date
of the international application. Under
PCT Rule 44ter.1 (as amended), the ISA
is not permitted to allow access to the
written opinion of the ISA before the
expiration of thirty months from the
priority date unless authorized by the
applicant.

Section 1.413: Section 1.413(c) is
amended to reflect the additional major
function of the ISA/US of preparing and
transmitting written opinions.

Section 1.421: Section 1.421(b) is
amended to remove reference to §1.425
(§1.425 is removed). Under PCT Rule
26.2bis(a) (as amended), the
international application will be
considered to satisfy the signature
requirement for purposes of PCT Article
14(1)(a)(i) if the request is signed by at
least one applicant (except that all of the
applicants’ signatures will still be
required for withdrawals, see discussion
of § 1.421(g)). Accordingly, the current
requirement in § 1.425 that the failure of
an inventor to sign the request in an
international application designating
the United States will only be excused
where the inventor could not be found
or reached after diligent effort or refused
to sign the request will no longer be
applicable. Section 1.421(b) is also
amended to include the requirement of
§ 1.424 that joint inventors must jointly
apply for an international application.
Section 1.424 is removed (see
discussion of § 1.424).

Section 1.421(c) is amended as a
consequence of the change to PCT Rule
4.9, as the United States will always be
designated upon filing of an
international application.

Section 1.421(d) is amended to reflect
the change to PCT Rule 90.4(d)
permitting the RO to waive the
requirement for a separate power of
attorney.

Section 1.421(f) is amended to clarify
that for purposes of requests under PCT
Rule 92bis to effect a change in an
indication concerning the applicant,
agent or common representative, such
requests may be required to be signed by
all applicants.

Section 1.421(g) is amended to
remove the text of PCT Rule 92bis as
unnecessary and to clarify that for
purposes of withdrawals under PCT

Rule 90bis of the international
application, designations, priority
claim, demand or elections, the request
for withdrawal must be signed by all
applicants. Furthermore, where the
request for withdrawal is signed by an
attorney, agent, or common
representative, a power of attorney from
the applicants appointing that attorney,
agent or common representative will be
required. This clarification is consistent
with PCT Rule 90.4(e) (as amended),
which prohibits the RO, ISA, IPEA, and
IB from waiving the separate power of
attorney requirement in cases of
withdrawals under Rule 90bis. An
exception to this signature requirement
is made in cases where an inventor
cannot be found or reached after
diligent effort. See PCT Rule 90bis.5(b).

Section 1.424: This section is
removed. The requirement in § 1.424
regarding the naming of joint inventors
in international applications will be
moved to §1.421(b). The further
requirement relating to signature
requirements of joint inventors,
including reference to § 1.425, will no
longer be applicable (see discussion of
§1.421(b)).

Section 1.425: This section is
removed (see discussion of §1.421(b)).

Section 1.431: Section 1.431(b)(3) is
amended to remove reference to §1.424
(§1.424 is removed). Sections 1.431(c)
and (d) are amended to reflect the new
fee structure applicable to international
applications under revised PCT Rule 15.
Specifically, the international “basic
fee” and “designation fee” have been
combined into a single “international
filing fee.” In addition, the late payment
fee provision of § 1.431(c)(1) is amended
as a consequence of this new fee
structure, consistent with amended PCT
Rule 16bis.2.

Section 1.432: Section 1.432 is
amended to reflect the change to PCT
Rule 4.9, which provides that the filing
of the request shall constitute: (1) The
designation of all Contracting States that
are bound by the PCT on the
international filing date; (2) an
indication that for those States for
which PCT Articles 43 or 44 apply, the
filing of the request constitutes an
indication for the grant of every kind of
protection which is available by way of
the designation of that State; and (3) an
indication that the international
application is, for those States to which
PCT Article 45(1) applies, for the grant
of a regional patent and also, unless PCT
Article 45(2) applies, a national patent.
As a consequence of the “automatic”
designation system provided under
revised PCT Rule 4.9, the procedure
under former PCT Rule 4.9(b) and (c)
regarding confirmation of precautionary

designations has been eliminated from
that rule, and therefore, is removed from
§1.432.

Section 1.434: Section 1.434(d) is
amended to remove the requirement
that international applications
designating the United States must
include the address and the signature of
the inventor except as provided by
§§1.421(d), 1.422, 1.423 and 1.425.
Under PCT Rule 26.2bis (as amended),
if there is more than one applicant, it is
sufficient that the request is signed by
only one of them, and that the address
is provided with respect to one of the
applicants who is entitled, in
accordance with Rule 19.1, to file the
international application with the RO.
Section 1.434(d)(3) is also redesignated
as new § 1.434(e) for clarity.

Section 1.445: Section 1.445(a)(1) is
amended to increase the transmittal fee
from $240.00 to $300.00. 35 U.S.C.
376(b) authorizes the Office to (inter
alia) prescribe the transmittal fee, search
fee, supplemental search fee, and
preliminary examination fee for PCT
international applications. This
transmittal fee amount more accurately
reflects the Office’s actual average costs
of processing international applications,
and is also consistent with the filing fee
for applications under 35 U.S.C. 111(a)
proposed by the Office in the 21st
Century Strategic Plan (information
concerning the Office’s 21st Century
Strategic Plan is available on the
Office’s Internet Web site http://
www.uspto.gov).

Section 1.445(a)(2)(i) is amended to
reduce the search fee charged by the
ISA/US where there is a corresponding
prior U.S. application filed under 35
U.S.C. 111(a) from $450 to $300. Section
1.445(a)(2)(i) is also amended to clarify
the conditions for obtaining benefit of
the reduced search fee where there is
such a prior corresponding application.

Pursuant to PCT Rule 42.1, the ISA/
US has, in most cases, only three
months to establish the International
Search Report. In order for the ISA/US
to be able to utilize the benefits of a
search conducted in a prior
corresponding application filed under
35 U.S.C. 111(a), the Office must be
informed of the prior corresponding
application in sufficient time and in
such manner so as to permit the Office
to utilize the search and examination
conducted in the prior application.
Accordingly, § 1.445(a)(2)(i) is amended
to require applicants to timely furnish
adequate identifying information of the
prior U.S. application in order to qualify
for the lower search fee. Specifically,
applicant must identify the prior
nonprovisional application by U.S.
application number upon filing the
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international application, if such
number is known. If such number is not
known, then applicant must identify the
prior application by filing date, title,
and name of applicant (and preferably
the application docket number) so that
the Office will be able to identify the
prior application.

Section 1.445(a)(2)(ii) is amended to
increase the search fee charged by the
ISA/US in situations not covered by
§1.445(a)(2)(i) from $700 to $1,000. This
search fee amount more accurately
reflects the Office’s actual average costs
of searching international applications
in situations not covered by
§ 1.445(a)(2)(@1). This search fee amount
is higher than the search fee amount for
applications under 35 U.S.C. 111(a) as
proposed by the Administration because
of additional costs associated with both
searching international applications and
the preparation and transmittal of a
written opinion of the ISA.
Additionally, international applications
must be searched (and examined) under
the PCT unity of invention standard,
where applications under 35 U.S.C.
111(a) are searched (and examined)
under the restriction standard set forth
in 35 U.S.C. 121. Moreover, the search
fee set forth in § 1.445(a)(2)(i) must also
cover preparation of a written opinion
(the “International Preliminary Report
on Patentability (Chapter I of the Patent
Cooperation Treaty)” (“IPRP”)) under
the revised system.

In addition, the fee charged by the
ISA/US for searching an additional
invention is increased from $210 to
$1,000. This amount more accurately
reflects the Office’s actual average costs
of searching and examining additional
inventions. In this regard, it is noted
that the search fee and the supplemental
search fee charged by every other
international searching authority are the
same (except for the ISA/JP, which
charges a supplemental search fee that
is only slightly lower than the search
fee).

Section 1.445(a)(4) is deleted, as
confirmation fees will no longer be
applicable.

Section 1.445(b) is amended to reflect
the combining of the basic and
designation fees into a single
“international filing fee”.

Section 1.455: Section 1.455(b) is
amended to be consistent with PCT Rule
90.4 as it relates to the manner of
appointment of agent, attorney or
common representative.

Section 1.480: Section 1.480(a) is
amended to reflect the new time limits
in PCT Rule 57.3 and 58.2 for
submitting the handling and
preliminary examination fees.

Section 1.480(d) is added, consistent
with PCT Rule 53.7 (as amended), to
provide that the filing of a Demand shall
constitute the election of all Contracting
States that are designated and bound by
Chapter II of the Treaty on the
international filing date. Accordingly, it
will no longer be necessary to specify in
the Demand those States that are
elected.

Section 1.480(e) is added to provide
that any Demand filed after the
expiration of the applicable time limit
in PCT Rule 54bis.1(a) shall be
considered as if it had not been
submitted. See PCT Rule 54bis.1(b) (as
amended).

Section 1.481: Section 1.481(a) is
amended to provide that the handling
fee and preliminary examination fee
that are due are those fees in effect on
the date of payment of the handling and
preliminary examination fees. See PCT
Rules 57.3(d) and 58.1(b).

Section 1.482: Section 1.482(a)(1) is
amended to increase the preliminary
examination fee charged by the IPEA/
US from $490 to $600 if the
international search fee was paid to the
United States Patent and Trademark
Office as an ISA (the preliminary
examination fee charged by the IPEA/
US if the international search fee was
not paid to the United States Patent and
Trademark Office as an ISA will remain
at $750). This increase is necessary to
cover the additional cost associated
with conducting the preliminary
examination by the IPEA/US.

For the same reason, as well as
reasons set forth with regard to the
increase in the supplemental search fee
under § 1.445(a)(3), § 1.482(a)(2) is
amended to increase the additional
preliminary examination fee for
examining additional inventions to $600
(regardless of whether the international
search fee was paid to the United States
Patent and Trademark Office as an ISA).

Section 1.482(b) is amended to refer
to revised PCT Rule 57 as it relates to
handling fee requirements.

Section 1.484: Section 1.484(b) is
amended to refer to revised PCT Rule
69.1 as to when the IPEA/US may start
international preliminary examination.
PCT Rule 69.1 was revised to prohibit
the IPEA from starting preliminary
examination until it is in possession of,
inter alia, the written opinion of the
ISA. PCT Rule 69.1 provides for two
exceptions to this requirement. Both
exceptions apply when the IPEA and
the ISA for the international application
are the same authority. The first
exception permits the IPEA to start
examination at the same time as the
international search, subject to certain
limitations. See PCT Rule 69.1(b). The

second exception occurs when the ISA
considers the conditions under PCT
Article 34(2)(c)(i) to (iii) to be fulfilled.
In such cases, a written opinion by the
ISA need not be established. See PCT
Rule 69.1(b)bis.

Sections 1.484(e) through (g) are
redesignated as §§ 1.484(g) through (i),
respectively. Section 1.484(e) now
provides, consistent with PCT Rule
66.1bis, that the written opinion of the
ISA shall be considered to be the
written opinion of the IPEA/US.

Section 1.484(f) now provides that the
IPEA may establish further written
opinions, subject to the conditions
specified in § 1.484(d). Establishment of
additional written opinions by the IPEA
is provided for in PCT Rule 66.4(a).

Section 1.484(g) is amended as a
consequence of the amendment to
§1.484(f).

Section 1.484(h) is amended to
provide clarification regarding
conducting personal and telephonic
interviews with the examiner under the
revised system.

Response to comments: The Office
published a notice proposing changes to
the rules of practice to conform them to
certain amendments made to the
Regulations under the Patent
Cooperation Treaty (PCT) that will take
effect on January 1, 2004. See January
2004 Revision of Patent Cooperation
Treaty Application Procedure, 68 FR
32441 (May 30, 2003), 1271 Off. Gaz.
Pat. Office 147 (June 24, 2003)
(proposed rule). The Office received two
written comments (one from an
intellectual property organization and
another by a patent practitioner) in
response to this notice. The comments
and the Office’s responses to the
comments follow:

Comment 1: One comment suggested
that § 1.14 should provide that the
written opinion of the International
Searching Authority is available to third
parties upon publication of the
international application instead of at
thirty months as provided in § 1.14.

Response: The suggestion has not
been adopted. PCT Rule 44ter.1, which
is set to enter into force on January 1,
2004, provides that the International
Searching Authority, unless requested
or authorized by the applicant, shall not
allow access to the written opinion of
the International Searching Authority by
any person before the expiration of
thirty months from the priority date.
Therefore, the suggested change to
§1.14 would be inconsistent with the
requirements of the PCT.

Comment 2: One comment suggested
that the rules be amended to provide
that if applicant timely files a Demand
with Article 34 amendments to the
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claims, the examiner be required to
render a new written opinion. The
comment indicates that without such a
provision, the IPEA/US, in adopting the
written opinion as established by the
ISA, will be delivering to applicants
written opinions which are totally
inconsistent with the claims as
amended.

Response: The suggestion has been
adopted in part. Under the enhanced
search and examination system, the
IPEA/US will not deliver to applicants
a written opinion which does not take
into account the claims as amended. In
general, under the procedures
established under the enhanced search
and examination system, a written
opinion will be established by the ISA,
and upon filing of a Demand by
applicant, that written opinion will be
considered to be the first written
opinion of the IPEA. In turn, any
amendments under PCT Article 34
which are timely filed, either with or
subsequent to the Demand, will be
considered to be a response to that
written opinion. In response to the
Demand and any amendments, the
IPEA/US will then issue one of the
following: (1) A further written opinion
under § 1.484(f) if such is warranted; or
(2) an international preliminary
examination report under § 1.484(g). In
both instances, the response by the IPEA
will fully take into consideration any
amendments which have been timely
filed by the applicant.

Comment 3: One comment also
opposed the proposed changes in the
PCT fees set forth in §§1.445 and 1.482.
First, the comment indicated that the
transmittal, search, and preliminary
examination fees proposed in §§1.445
and 1.482 would be sixty percent higher
than the filing fee, search fee, and
examination fee proposed in the 21st
Century Strategic Plan. Second, the
comment indicated that an applicant
must also pay the preliminary
examination fee to obtain the “same
benefits” under PCT Chapters I and II.
The comment further indicated that a
truer picture of the proposed fee change
is revealed by comparing the existing
and revised transmittal, search, and
international preliminary examination
fees on an item-by-item basis.

Response: The Office indicated that
the $300 transmittal fee amount in
proposed § 1.445(a)(1) would be
consistent with the filing fee for
applications under 35 U.S.C. 111(a)
proposed by the Office in the 21st
Century Strategic Plan ($300). The
Office did not state that the sum of the
transmittal, search, and international
preliminary examination fees would be
consistent with the sum of the filing fee,

search fee, and examination fees for
applications under 35 U.S.C. 111(a)
proposed by the Office in the 21st
Century Strategic Plan. The Office
proposed search and examination fee
amounts for international applications
that are in certain situations higher than
the corresponding fees for applications
under 35 U.S.C. 111(a) because: (1)
There are additional costs associated
with searching international
applications and international
preliminary examination under the
enhanced international search and
preliminary examination system (see
January 2004 Revision of Patent
Cooperation Treaty Application
Procedure, 68 FR 32441, 32444 (May 30,
2003), 1271 Off. Gaz. Pat. Office 147,
149 (June 24, 2003) (proposed rule));
and (2) the examination fee for
applications under 35 U.S.C. 111(a)
proposed by the Office in the 21st
Century Strategic Plan does not recover
the Office’s cost of examining
applications and is subsidized by fees
that are not applicable during the PCT
international stage (see H.R. Rep. 108—
241, at 15 (2003)).

The comment correctly notes that a
PCT applicant must also pay the
preliminary examination fee to amend
the claims in an international
application and obtain a written opinion
reflecting the amended claims.
Nevertheless, it is the Office’s
experience that PCT applicants who file
a Demand for international preliminary
examination rarely include an
amendment under PCT Article 34 with
the Demand. Therefore, the enhanced
international search and preliminary
examination system will reduce costs
for most PCT applicants by providing
them with the benefits they seek from
PCT Chapter II, namely, an extension
(from twenty to thirty months) of the
time limit for entering the national stage
and a written opinion indicating
whether the claims are in compliance
with PCT Article 33(2)—(4), without
requiring them to file a timely Demand
for international preliminary
examination and pay the international
preliminary examination fee.

When making an item-by-item
comparison of the existing transmittal,
search, and international preliminary
examination fees with the revised
transmittal, search, and international
preliminary examination fees, one
would readily appreciate the following:
The enhanced international search and
preliminary examination system
reduces costs for most PCT applicants
by providing them with the benefits
they seek from PCT Chapter II without
requiring them to pay the international
preliminary examination fee. The

Office’s costs for searching international
applications are higher under the
enhanced international search and
preliminary examination system
because international applications must
be searched (and examined) under the
PCT unity of invention standard and the
search fee must also cover the
preparation of a written opinion. The
Office’s costs for international
preliminary examination will be higher
in certain situations under the enhanced
international search and preliminary
examination system because the Office
will be required to provide an
international preliminary examination
on the basis of one or more amendments
under PCT Article 34 since applicants
filing a Demand under the revised
system will likely be doing so to obtain
a positive “International Preliminary
Report on Patentability (Chapter II of the
Patent Cooperation Treaty)”” and thus
will file one or more amendments under
PCT Article 34 in the international
application (under the former system,
the majority of Demands were filed for
the sole purpose of extending the
national stage entry period and thus
were filed without any substantial
amendments to the claims). Finally, the
fees set forth in former §§ 1.445 and
1.482 for search and examination of
additional inventions were far too low
to recover the Office’s actual average
cost for search and examination of
additional inventions.

Rule Making Considerations:
Regulatory Flexibility Act: The USPTO
published a proposed rule and certified
that an initial Regulatory Act Analysis
was not required. Only one comment
was received which objected, in general,
to the fee increases and made no
reference to any impact of the fee
increases on small entities. The Deputy
General Counsel for General Law of the
United States Patent and Trademark
Office has certified to the Chief Counsel
for Advocacy of the Small Business
Administration that changes in this final
rule will not have a significant
economic impact on a substantial
number of small entities (Regulatory
Flexibility Act, 5 U.S.C. 605(b)).

The changes in this final rule
primarily implement corresponding
changes required to conform United
States rules for international
applications to the amendments to the
PCT Regulations, which become
effective on January 1, 2004. The
amendments to the PCT Regulations
will simplify the PCT application
process and fee structure. The changes
to the PCT international stage fees are to
adjust these fees to be in alignment with
the actual average costs of conducting a
PCT search and international
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preliminary examination under the new
process.

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This final
rule involves information collection
requirements that are subject to review
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
involved in this final rule have been
reviewed and previously approved by
OMB under the following control
numbers: 0651-0021 and 0651-0031.
The United States Patent and Trademark
Office is not resubmitting any
information collection package to OMB
for its review and approval because the
changes in this notice do not affect the
information collection requirements
associated with the information
collection under these OMB control
numbers.

The title, description and respondent
description of the information collection
is shown below with an estimate of the
annual reporting burden. Included in
the estimate is the time for reviewing
instructions, gathering and maintaining
the data needed, and completing and
reviewing the collection of information.

OMB Number: 0651-0021.

Title: Patent Cooperation Treaty.
Form Numbers: PCT/RO/101, PCT/
RO/134, PCT/RO/144, PTO-1382, PCT/
IPEA/401, PCT/IB/328, PCT/SB/61/PCT,

PCT/SB/64/PCT.

Type of Review: Approved through
December of 2003.

Affected Public: Individuals or
households, business or other for-profit
institutions, not-for-profit institutions,
farms, Federal Government and State,
Local and Tribal Governments.

Estimated Number of Respondents:
331,407.

Estimated Time Per Response:
Between 15 minutes and 4 hours.

Estimated Total Annual Burden
Hours: 401,202.

Needs and Uses: The information
collected is required by the Patent
Cooperation Treaty (PCT). The general
purpose of the PCT is to simplify the
filing of patent applications on the same
invention in different countries. It
provides for a centralized filing
procedure and a standardized
application format.

OMB Number: 0651-0031.

Title: Patent Processing (Updating).
Form Numbers: PTO/SB/08A, PTO/
SB/08B, PTO/SB/21-27, PTO/SB/30-32,

PTO/SB/35-37, PTO/SB/42-43, PTO/
SB/61-64, PTO/SB/67-68, PTO/SB/91—
92, PTO/SB/96-97, PTO-2053-A/B,
PTO-2054-A/B, PTO-2055-A/B, PTOL—
413A, eIDS, EFS form.

Type of Review: Approved through
July of 2006.

Affected Public: Individuals or
households, business or other for-profit
institutions, not-for-profit institutions,
farms, Federal Government and State,
Local and Tribal Governments.

Estimated Number of Respondents:
2,208,339.

Estimated Time Per Response: 1
minute 48 seconds to 8 hours.

Estimated Total Annual Burden
Hours: 830,629 hours.

Needs and Uses: During the
processing of an application for a
patent, the applicant/agent may be
required or desire to submit additional
information to the Office concerning the
examination of a specific application.
The specific information required or
which may be submitted includes:
Information Disclosure Statements;
Terminal Disclaimers; Petitions to
Revive; Express Abandonments; Appeal
Notices; Petitions for Access; Powers to
Inspect; Certificates of Mailing or
Transmission; Statements under
§ 3.73(b); Amendments, Petitions and
their Transmittal Letters; and Deposit
Account Order Forms.

Comments are invited on: (1) Whether
the collection of information is
necessary for proper performance of the
functions of the agency; (2) the accuracy
of the agency’s estimate of the burden;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
to respondents.

Interested persons are requested to
send comments regarding these
information collections, including
suggestions for reducing this burden, to
Robert J. Spar, Director, Office of Patent
Legal Administration, United States
Patent and Trademark Office, P.O. Box
1450, Alexandria, Virginia, 22313-1450,
or to the Office of Information and
Regulatory Affairs of OMB, New
Executive Office Building, 725 17th
Street, NW., Room 10235, Washington,
DC 20503, Attention: Desk Officer for
the United States Patent and Trademark
Office.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork

Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.
= For the reasons set forth in the
preamble, 37 CFR Part 1 is amended as
follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

= 1. The authority citation for 37 CFR
Part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).
= 2. Section 1.14 is amended by revising
paragraphs (g)(1)(ii) and (g)(3) to read as
follows:

§1.14 Patent applications preserved in
confidence.
L

(1) * *x %

(ii) With respect to the Search Copy
(the copy of an international application
kept by the Office in its capacity as the
International Searching Authority, see
PCT Article 12(1)), the U.S. acted as the
International Searching Authority,
except for the written opinion of the
International Search Authority which
shall not be available until the
expiration of thirty months from the
priority date; or
* * * * *

(3) Access to international application
files for international applications
which designate the U.S. and which
have been published in accordance with
PCT Article 21(2), or copies of a
document in such application files, will
be permitted in accordance with PCT
Articles 30 and 38 and PCT Rules
44ter.1, 94.2 and 94.3, upon written
request including a showing that the
publication of the application has
occurred and that the U.S. was
designated.

* * * * *

= 3. Section 1.413 is amended by
revising paragraphs (a) and (c) to read as
follows:

§1.413 The United States International
Searching Authority.

(a) Pursuant to appointment by the
Assembly, the United States Patent and
Trademark Office will act as an
International Searching Authority for
international applications filed in the
United States Receiving Office and in
other Receiving Offices as may be
agreed upon by the Director, in
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accordance with the agreement between
the Patent and Trademark Office and the
International Bureau (PCT Art. 16(3)(b)).

(c) The major functions of the
International Searching Authority
include:

(1) Approving or establishing the title
and abstract;

(2) Considering the matter of unity of
invention;

(3) Conducting international and
international-type searches and
preparing international and
international-type search reports (PCT
Art. 15, 17 and 18, and PCT Rules 25,
33 to 45 and 47), and issuing
declarations that no international search
report will be established (PCT Article
17(2)(a));

(4) Preparing written opinions of the
International Searching Authority in
accordance with PCT Rule 43bis (when
necessary); and

(5) Transmitting the international
search report and the written opinion of
the International Searching Authority to
the applicant and the International
Bureau.
= 4. Section 1.421 is amended by
revising paragraphs (b) through (g) as
follows:

§1.421 Applicant for international
application.
* * * * *

(b) Although the United States
Receiving Office will accept
international applications filed by any
resident or national of the United States
of America for international processing,
for the purposes of the designation of
the United States, an international
application must be filed, and will be
accepted by the Patent and Trademark
Office for the national stage only if filed,
by the inventor or as provided in
§§1.422 or 1.423. Joint inventors must
jointly apply for an international
application.

(c) For the purposes of designations
other than the United States,
international applications may be filed
by the assignee or owner.

(d) A registered attorney or agent of
the applicant may sign the international
application Request and file the
international application for the
applicant. A separate power of attorney
from each applicant may be required.

(e) Any indication of different
applicants for the purpose of different
Designated Offices must be shown on
the Request portion of the international
application.

(f) Requests for changes in the
indications concerning the applicant,
agent, or common representative of an
international application shall be made

in accordance with PCT Rule 92bis and
may be required to be signed by all
applicants.

(g) Requests for withdrawals of the
international application, designations,
priority claims, the Demand, or
elections shall be made in accordance
with PCT Rule 90bis and must be signed
by all applicants. A separate power of
attorney from the applicants will be
required for the purposes of any request
for a withdrawal in accordance with
PCT Rule 90bis which is not signed by
all applicants. The submission of a
separate power of attorney may be
excused upon the request of another
applicant where one or more inventors
cannot be found or reached after
diligent effort. Such a request must be
accompanied by a statement explaining
to the satisfaction of the Director the
lack of the signature concerned.

§1.424 [Removed]
m 5. Section 1.424 is removed.

§1.425

= 6. Section 1.425 is removed.

m 7. Section 1.431 is amended by
revising paragraphs (b)(3), (c) and (d) to
read as follows:

[Removed]

§1.431 International application
requirements.
* * * * *

(b) E N

(3) The international application
contains at least the following elements
(PCT Art. 11(1)(iii)):

(i) An indication that it is intended as
an international application (PCT Rule
4.2);

(ii) The designation of at least one
Contracting State of the International
Patent Cooperation Union (§ 1.432);

(iii) The name of the applicant, as
prescribed (note §§1.421-1.423);

(iv) A part which on the face of it
appears to be a description; and

(v) A part which on the face of it
appears to be a claim.

(c) Payment of the international filing
fee (PCT Rule 15.2) and the transmittal
and search fees (§ 1.445) may be made
in full at the time the international
application papers required by
paragraph (b) of this section are
deposited or within one month
thereafter. The international filing,
transmittal, and search fee payable is
the international filing, transmittal, and
search fee in effect on the receipt date
of the international application.

(1) If the international filing,
transmittal and search fees are not paid
within one month from the date of
receipt of the international application
and prior to the sending of a notice of
deficiency which imposes a late

payment fee, applicant will be notified
and given one month within which to
pay the deficient fees plus the late
payment fee. Subject to paragraph (c)(2)
of this section, the late payment fee will
be equal to the greater of:

(i) Fifty percent of the amount of the
deficient fees; or

(ii) An amount equal to the
transmittal fee;

(2) The late payment fee shall not
exceed an amount equal to the 25% of
the international filing fee not taking
into account any fee for each sheet of
the international application in excess
of thirty sheets (PCT Rule 16bis).

(3) The one-month time limit set
pursuant to paragraph (c) of this section
to pay deficient fees may not be
extended.

(d) If the payment needed to cover the
transmittal fee, the international filing
fee, the search fee, and the late payment
fee pursuant to paragraph (c) of this
section is not timely made in
accordance with PCT Rule 16bis.1(e),
the Receiving Office will declare the
international application withdrawn
under PCT Article 14(3)(a).

= 8. Section 1.432 isrevised to read as
follows:

§1.432 Designation of States by filing an
international application.

The filing of an international
application request shall constitute:

(a) The designation of all Contracting
States that are bound by the Treaty on
the international filing date;

(b) An indication that the
international application is, in respect
of each designated State to which PCT
Article 43 or 44 applies, for the grant of
every kind of protection which is
available by way of the designation of
that State; and

(c) An indication that the
international application is, in respect
of each designated State to which PCT
Article 45(1) applies, for the grant of a
regional patent and also, unless PCT
Article 45(2) applies, a national patent.
= 9. Section 1.434 is amended by
revising paragraph (d) and adding
paragraph (e) to read as follows:

§1.434 The request.

* * * * *

(d) For the purposes of the
designation of the United States of
America, an international application
shall include:

(1) The name of the inventor; and

(2) A reference to any prior-filed
national application or international
application designating the United
States of America, if the benefit of the
filing date for the prior-filed application
is to be claimed.
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(e) An international application may
also include in the Request a declaration
of the inventors as provided for in PCT
Rule 4.17(iv).

» 10. Section 1.445 is revised to read
follows:

§1.445 International application filing,
processing and search fees.

(a) The following fees and charges for
international applications are
established by the Director under the
authority of 35 U.S.C. 376:

(1) A transmittal fee (see 35 U.S.C.
361(d) and PCT Rule 14)—$300.00

(2) A search fee (see 35 U.S.C. 361(d)
and PCT Rule 16):

(i) If a corresponding prior United
States National application filed under
35 U.S.C. 111(a) with the filing fee
under §1.16(a) has been filed and the
corresponding prior United States
National application is identified by
application number, if known, or if the
application number is not known by the
filing date, title, and name of applicant
(and preferably the application docket
number), in the international
application or accompanying papers at
the time of filing the international
application—$300.00

(ii) For all situations not provided for
in paragraph (a)(2)(i) of this section—
$1,000.00

(3) A supplemental search fee when
required, per additional invention—
$1,000.00

(4) A fee equivalent to the transmittal
fee in paragraph (a)(1) of this section for
transmittal of an international
application to the International Bureau
for processing in its capacity as a
Receiving Office (PCT Rule 19.4).

(b) The international filing fee shall be
as prescribed in PCT Rule 15.
= 11. Section 1.455 is amended by
revising paragraph (b) to read as follows:

§1.455 Representation in international
applications.
* * * * *

(b) Appointment of an agent, attorney
or common representative (PCT Rule
4.8) must be effected either in the
Request form, signed by applicant, in
the Demand form, signed by applicant,
or in a separate power of attorney
submitted either to the United States
Receiving Office or to the International

Bureau.
* * * * *

= 12. Section 1.480 is amended by

revising paragraph (a) and adding
paragraphs (d) and (e) to read as follows:

§1.480 Demand for international
preliminary examination.

(a) On the filing of a proper Demand
in an application for which the United

States International Preliminary
Examining Authority is competent and
for which the fees have been paid, the
international application shall be the
subject of an international preliminary
examination. The preliminary
examination fee (§1.482(a)(1)) and the
handling fee (§ 1.482(b)) shall be due
within the applicable time limit set
forth in PCT Rule 57.3.

* * * * *

(d) The filing of a Demand shall
constitute the election of all Contracting
States which are designated and are
bound by Chapter II of the Treaty on the
international filing date (PCT Rule 53.7).

(e) Any Demand filed after the
expiration of the applicable time limit
set forth in PCT Rule 54bis.1(a) shall be
considered as if it had not been
submitted (PCT Rule 54bis.1(b)).

= 13. Section 1.481 is amended by
revising paragraph (a) to read as follows:

§1.481 Payment of international
preliminary examination fees.

(a) The handling and preliminary
examination fees shall be paid within
the time period set in PCT Rule 57.3.
The handling fee or preliminary
examination fee payable is the handling
fee or preliminary examination fee in
effect on the date of payment.

(1) If the handling and preliminary
examination fees are not paid within the
time period set in PCT Rule 57.3,
applicant will be notified and given one
month within which to pay the deficient
fees plus a late payment fee equal to the
greater of:

(i) Fifty percent of the amount of the
deficient fees, but not exceeding an
amount equal to double the handling
fee; or

(ii) An amount equal to the handling
fee (PCT Rule 58bis.2).

(2) The one-month time limit set in
this paragraph to pay deficient fees may

not be extended.
* * * * *

m 14. Section 1.482 is revised to read as
follows:

§1.482 International preliminary
examination fees.

(a) The following fees and charges for
international preliminary examination
are established by the Director under the
authority of 35 U.S.C. 376:

(1) The following preliminary
examination fee is due on filing the
Demand:

(i) If an international search fee as set
forth in § 1.445(a)(2) has been paid on
the international application to the
United States Patent and Trademark
Office as an International Searching
Authority—$600.00

(ii) If the International Searching
Authority for the international
application was an authority other than
the United States Patent and Trademark
Office—$750.00

(2) An additional preliminary
examination fee when required, per
additional invention—$600.00

(b) The handling fee is due on filing
the Demand and shall be as prescribed
in PCT Rule 57.

m 15. Section 1.484 is amended by
revising paragraphs (b), (e) through (g)
and adding paragraphs (h) and (i) to read
as follows:

8§1.484 Conduct of international
preliminary examination.
* * * * *

(b) International preliminary
examination will begin in accordance
with PCT Rule 69.1.

* * * * *

(e) The written opinion established by
the International Searching Authority
under PCT Rule 43bis.1 shall be
considered to be a written opinion of
the United States International
Preliminary Examining Authority for
the purposes of paragraph (d) of this
section.

(f) The International Preliminary
Examining Authority may establish
further written opinions under
paragraph (d) of this section.

(g) If no written opinion under
paragraph (d) of this section is
necessary, or if no further written
opinion under paragraph (f) of this
section is to be established, or after any
written opinion and the reply thereto or
the expiration of the time limit for reply
to such written opinion, an
international preliminary examination
report will be established by the
International Preliminary Examining
Authority. One copy will be submitted
to the International Bureau and one
copy will be submitted to the applicant.

(h) An applicant will be permitted a
personal or telephone interview with
the examiner, which may be requested
after the filing of a Demand, and must
be conducted during the period between
the establishment of the written opinion
and the establishment of the
international preliminary examination
report. Additional interviews may be
conducted where the examiner
determines that such additional
interviews may be helpful to advancing
the international preliminary
examination procedure. A summary of
any such personal or telephone
interview must be filed by the applicant
or, if not filed by applicant be made of
record in the file by the examiner.

(i) If the application whose priority is
claimed in the international application
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is in a language other than English, the
United States International Preliminary
Examining Authority may, where the
validity of the priority claim is relevant
for the formulation of the opinion
referred to in Article 33(1), invite the
applicant to furnish an English
translation of the priority document
within two months from the date of the
invitation. If the translation is not
furnished within that time limit, the
international preliminary report may be
established as if the priority had not
been claimed.

Dated: October 10, 2003.
Jon W. Dudas,

Deputy Under Secretary of Commerce for
Intellectual Property and Deputy Director of
the United States Patent and Trademark
Office.

[FR Doc. 03—26338 Filed 10-17-03; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; 1.D.
101403B]

Fisheries of the Economic Exclusive
Zone Off Alaska; Trawl Gear in the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for groundfish by vessels using
trawl gear in the Gulf of Alaska (GOA),
except for directed fishing for pollock
by vessels using pelagic trawl gear in
those portions of the GOA open to
directed fishing for pollock. This action
is necessary because the 2003 Pacific
halibut prohibited species catch (PSC)
limit specified for trawl gear in the GOA
has been caught.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 15, 2003, until
1200 hrs, A.Lt., December 31, 2003.
FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and

Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2003 Pacific halibut PSC limit for
vessels using trawl was established as
2,000 metric tons (mt) by the final 2003
harvest specifications for groundfish of
the GOA (68 FR 9924, March 3, 2003).

The Administrator, Alaska Region,
has determined, in accordance with
§679.21(d)(7)(i), that vessels engaged in
directed fishing for groundfish with
trawl gear in the GOA have caught the
2003 Pacific halibut PSC limit.
Therefore, NMFS is closing the directed
fishery for groundfish by vessels using
trawl gear in the GOA, except for
directed fishing for pollock by vessels
using pelagic trawl gear in those
portions of the GOA that remain open
to directed fishing for pollock.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
Pacific halibut PSC limit and therefore
reduce the public’s ability to use and
enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 14, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-26392 Filed 10-15-03; 3:31 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021213310-3251-03; I.D.
100203C]

RIN 0648—-AP92

Individual Fishing Quota (IFQ) Program
for Pacific Halibut and Sablefish;
Technical Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: This document reinstates
recordkeeping and reporting regulations
implementing the IFQQ Cost Recovery
Program which were inadvertently
removed from regulations in a final rule
published in the Federal Register on
July 29, 2003. That final rule
implemented Amendment 72 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (Amendment
72) and Amendment 64 to the Fishery
Management Plan for the Groundfish
Fishery of the Gulf of Alaska
(Amendment 64) (collectively,
Amendments 72/64) and revised
recordkeeping and reporting
requirements for the IFQ and CDQ
halibut programs. This action is
necessary to correct the error and restore
the regulations implementing the IFQ
Cost Recovery Program.

DATES: Effective October 15, 2003.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7228 or
patsy.bearden@noaa.gov.

SUPPLEMENTARY INFORMATION: The IFQQ
Cost Recovery Program is managed by
the NMFS, Alaska Region, Restricted
Access Management (RAM). Regulations
implementing the IFQQ Cost Recovery
Program were published in the Federal
Register on March 20, 2000 (65 FR
14919) and amended by publication in
the Federal Register on January 28,
2002 (67 FR 4100). Under the
regulations, an IFQ permit holder incurs
a cost recovery fee liability for each
pound of IFQ halibut or sablefish
landed on his/her permit(s). The
regulations included recordkeeping and
reporting requirements at §679.5(1)(7)
necessary to implement the IFQ Cost
Recovery Program. See 65 FR 14923
(March 20, 2000), amended at 67 FR
4130 (January 28, 2002). A final rule
published in the Federal Register on
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July 29, 2003, implemented additional
amendments to §679.5(1) as NMFS
intended, but erroneously removed
§679.5(1)(7) in its entirety (68 FR 9907).
NMEFS intended to amend § §679.5(1)(1)
through (1)(6), but amendatory
instruction number 4 incorrectly
removed §679.5(1)(7). This final rule
restores §679.5(1)(7) to the
recordkeeping and reporting regulations
implementing the IFQ Cost Recovery
Program.

This final rule must be effective by
October 15 to collect information
necessary to carry out the IFQ Cost
Recovery Program. Under § 679.5(1)(7),
an IFQ Registered Buyer that also
operates as a shoreside processor and
receives and purchases IFQ) landings of
sablefish or halibut must submit
annually to NMFS a complete IFQ
Buyer Report for each reporting period
in which the Registered Buyer receives
IFQ fish. A complete IFQ Buyer Report
must be postmarked or received by the
Regional Administrator by October 15
following the reporting period in which
the IFQ Registered Buyer receives the
IFQ fish. Submission of these reports is
essential to implementation of the IFQ
Cost Recovery Program.

Classification

The Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that this final rule is
necessary for the conservation and
management of the groundfish fisheries
of the BSAI and GOA. The Regional
Administrator also has determined that
this action is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

By this action, NMFS restores the IFQ
Cost Recovery Program recordkeeping
and reporting requirements that had
been in effect from March 15, 2000, to
August 28, 2003, when they were
erroneously rescinded. The rescission
has had no substantive effect on the
conduct of persons subject to these
recordkeeping and reporting
requirements because, the information
gathered for the report is collected as
part of normal business practices.
Additionally, the October 15 deadline
for submission of the IFQ Buyer Report
had not yet arrived so participants in
this fishery have not missed any
relevant deadlines.

Accordingly, the Assistant
Administrator for Fisheries finds good
cause to waive prior notice and
opportunity for public comment
pursuant to 5 U.S.C. 553(b)(B) because
prior notice and opportunity for public

comment is unnecessary: neither the
erroneous rescission nor this final rule
has a substantive effect on the conduct
of regulated persons. Because the
affected industry gathers this
information as part of their normal
business practices, additional time is
not required to allow them to come into
compliance since they are already
undertaking the obligation. The
Assistant Administrator for Fisheries
also finds that there exists good cause to
waive the requirement of a 30 day delay
in the effective date of this rule
pursuant to 5 U.S.C. 553(d)(3), in order
to allow participants in the fishery to
meet the next deadline for submission
of reports.

This rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by the Office
of Management and Budget (OMB)
under OMB Control Number 0648—-0398
(see 65 FR 14922, col. 1; March 20,
2000).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
that collection of information
requirement displays a currently valid
OMB control number.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: October 14, 2003.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

» For the reasons set forth in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

» 1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq., Title II of Division C,
Pub. L. 105 277; Sec. 3027, Pub. L. 106 31;
113 Stat. 57; 16 U.S.C. 1540(f); and Sec. 209,
Pub. L. 106 554.

» 2.In §679.5, paragraph (1)(7) is added
to read as follows:

§679.5 Recordkeeping and reporting
(R&R).
* * * * *

(1) * % %

(7) IFQ cost recovery program.—(i)
IFQ buyer report.

(A) Applicability. An IFQ registered
buyer that also operates as a shoreside
processor and receives and purchases
IFQ landings of sablefish or halibut
must submit annually to NMFS a
complete IFQ Buyer Report as described
in this paragraph (1) and as provided by
NMFS for each reporting period, as
described at § 679.5(1)(7)(1)(E), in which
the registered buyer receives IFQ fish.

(B) Due date. A complete IFQ Buyer
Report must be postmarked or received
by the Regional Administrator not later
than October 15 following the reporting
period in which the IFQ registered
buyer receives the IFQ fish.

(C) Information required. A complete
IFQ Buyer Report must include the
following information:

(1) IFQ registered buyer identification,
including:

(1) Name,

(i) Registered buyer number,

(ii1) Social Security number or tax
identification number,

(iv) NMFS person identification
number (if applicable),

(v) Business address,

(vi) Telephone number,

(vii) Facsimile telephone number,

(viii) Primary registered buyer
activity,

(ix) Other registered buyer activity,
and

(x) Landing port location;

(2) Pounds purchased and values
paid. (i) The monthly total weights,
represented in IFQ) equivalent pounds
by IFQ species, that were landed at the
landing port location and purchased by
the IFQ registered buyer;

(if) The monthly total gross ex-vessel
value, in U.S. dollars, of IFQQ pounds, by
IFQ species, that were landed at the
landing port location and purchased by
the IFQ registered buyer;

(3) Value paid for price adjustments.
(7)) The monthly total U.S. dollar amount
of any IFQ retro-payments (correlated by
IFQ species, landing month(s), and
month of payment) made in the current
year to IFQ permit holders for landings
made during the previous calendar year;

(i1) Certification, including the
signature or electronic PIN of the
individual authorized by the IFQ
registered buyer to submit the IFQ
Buyer Report, and date of signature or
date of electronic submittal.

(D) Submission address. The
registered buyer must complete an IFQ
Buyer Report and submit by mail or
FAX to:

Administrator, Alaska Region, NMFS,
Attn: RAM Program,P.O. Box 21668,
Juneau, AK 99802-1668, FAX: (907)
586-7354

or electronically to NMFS via forms
available from RAM or on the RAM area
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of the Alaska Region Home Page at
http://www.fakr.noaa.gov/ram .

(E) Reporting period. The reporting
period of the IFQ Buyer Report shall
extend from October 1 through
September 30 of the following year,
inclusive.

(i) IFQ permit holder Fee Submission
Form—(A) Applicability. An IFQ permit
holder who holds an IFQ permit against
which a landing was made must submit
to NMFS a complete IFQ permit holder
Fee Submission Form provided by
NMEFS.

(B) Due date and submittal. A
complete IFQ) permit holder Fee
Submission Form must be postmarked
or received by the Regional
Administrator not later than January 31
following the calendar year in which
any IFQ landing was made.

(C) Contents of an IFQ Fee
Submission Form. For each of the
sections described here, a permit holder
must provide the specified information.

(1) Identification of the IFQ permit
holder. An IFQ permit holder with an
IFQ landing must accurately record on
the identification section of the IFQ Fee
Submission Form the following
information:

(1) The printed name of the IFQ permit
holder;

(7)) The NMFS person identification
number;

(7ii) The Social Security number or tax
ID number of the IFQ permit holder;

(iv) The business mailing address of
the IFQ permit holder; and

(v) The telephone and facsimile
number (if available) of the IFQ permit
holder.

(2) IFQ landing summary and
estimated fee liability. NMFS will
provide to an IFQ permit holder an IFQ
Landing Summary and Estimated Fee
Liability page as required by
§679.45(a)(2). The IFQ permit holder
must either accept the accuracy of the
NMEFS estimated fee liability associated
with his or her IFQ landings for each
IFQ permit, or calculate a revised IFQQ
fee liability in accordance with

paragraph (1)(7)(ii)(C)(2)(i) of this
section. The IFQ permit holder may
calculate a revised fee liability for all or
part of his or her IFQ landings.

(1) Revised fee liability calculation. To
calculate a revised fee liability, an IFQ
permit holder must multiply the IFQ
percentage in effect by either the IFQ
actual ex-vessel value or the [FQQ
standard ex-vessel of the IFQ landing. If
parts of the landing have different
values, the permit holder must apply
the appropriate values to the different
parts of the landings.

(i) Documentation. If NMFS requests
in writing that a permit holder submit
documentation establishing the factual
basis for a revised IFQ fee liability, the
permit holder must submit adequate
documentation by the 30th day after the
date of such request. Examples of such
documentation regarding initial sales
transactions of IFQ landings include
valid fish tickets, sales receipts, or
check stubs that clearly identify the IFQ
landing amount, species, date, time, and
ex-vessel value or price.

(3) Fee calculation section.—(i)
Information required. An IFQ permit
holder with an IFQ landing must record
the following information on the Fee
Calculation page: The name of the IFQ
permit holder; the NMFS person
identification number; the fee liability
amount due for each IFQ permit he or
she may hold; the IFQ permit number
corresponding to such fee liability
amount(s) due; the total price
adjustment payment value for all IFQ
halibut and/or sablefish (e.g., IFQ retro-
payments) received during the reporting
period for the IFQ Fee Submission Form
as described in §679.5(1)(7)(ii)(D); and
the fee liability amount due for such
price adjustments.

(ii) Calculation of total annual fee
amount. An IFQ permit holder with an
IFQ landing must perform the following
calculations and record the results on
the Fee Calculation page: add all fee
liability amount(s) due for each IFQQ
permit and record the sum as the sub-
total fee liability for all permits;

multiply price adjustment payment(s)
received for each IFQ) species by the fee
percentage in effect at the time the
payment(s) was received by the IFQ
permit holder; add the resulting fee
liability amounts due for all price
adjustment payments for each IFQ
species, then enter the sum as the sub-
total fee for price adjustments; add the
sub-total fee liability for all permits and
the sub-total fee for price adjustments,
then enter the resulting sum as the total
annual fee amount on the Fee
Calculation page and on the Fee
Payment page.

(4) Fee payment and certification
section.—(i) Information required. An
IFQ permit holder with an IFQ landing
must provide his or her NMFS person
identification number, signature, and
date of signature on the Fee Payment
section of the form or provide the
electronic equivalent and record the
following: his or her printed name; the
total annual fee amount as calculated
and recorded on the Fee Calculation
page; the total of any pre-payments
submitted to NMFS that apply to the
total annual fee amount; the remaining
balance fee; and the enclosed payment
amount.

(i) Calculation of balance fee
payment. An IFQ permit holder with an
IFQ landing must perform the following
calculation on the Fee Payment section
of the Fee Submission Form: Subtract
from the total annual fee amount the
total of all pre-payments made (if any)
to NMFS and any credits held by NMFS
that are applicable to that year’s total
IFQ cost recovery fees, and record the
result as the balance of the fee amount
due.

(D) Reporting Period. The reporting
period of the IFQ Fee Submission Form
shall extend from January 1 to December
31 of the year prior to the January 31
due date described in § 679.5(1)(7)(ii)(B).

* * * * *

[FR Doc. 03—26391 Filed 10-15-03; 3:31 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-11-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, —106, —201,
-202, -301, -311, and —-315 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Bombardier Model DHC-8-102, —103,
-106, —201, —202, =301, =311, and —315
airplanes, that currently requires a one-
time inspection to detect chafing of
electrical wires in the cable trough
below the cabin floor; repair, if
necessary; installation of additional tie-
mounts and tie-wraps; and application
of sealant to rivet heads. This action
would add an additional modification of
the electrical wires in certain sections.
The actions specified by the proposed
AD are intended to prevent chafing of
electrical wires, which could result in
an uncommanded shutdown of an
engine during flight. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
November 19, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
11-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9—anm-

nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-11-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York.

FOR FURTHER INFORMATION CONTACT:
Douglas G. Wagner, Aerospace Engineer,
Systems and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7506; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before

and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-11-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-11-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On September 28, 1999, the FAA
issued AD 99-21-09, amendment 39—
11352 (64 FR 54199, October 6, 1999),
which superseded AD 98-20-14,
amendment 39-10781 (63 FR 50501,
September 22, 1998), applicable to
certain Bombardier Model DHC-8-102,
-103, -106, —201, —202, —301, —311, and
—315 series airplanes. That AD requires
a one-time inspection to detect chafing
of electrical wires in the cable trough
below the cabin floor; repair, if
necessary; installation of additional tie-
mounts and tie-wraps; and application
of sealant to rivet heads. That action
was prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The requirements of that AD are
intended to prevent chafing of electrical
wires, which could result in an
uncommanded shutdown of an engine
during flight.

Actions Since Issuance of Previous Rule

Since the issuance of AD 99-21-09,
Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, has informed us
that an uncommanded engine shutdown
during flight occurred on a Bombardier
Model DHC-8 airplane. The shutdown
was due to a short circuit between
adjacent wires located in the cable
trough below the cabin floor, which sent
a 28-volt signal to the fuel shutoff valve.
Investigation revealed that the short
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circuit was caused by chafing of the
wires on the sharp edges of the
cherrymax rivets in the cable trough.
Such chafing of electrical wires could
result in an uncommanded shutdown of
an engine during flight.

Explanation of Relevant Service
Information

Bombardier has issued Service
Bulletin 8-53-80, Revision “A”’, dated
July 25, 2000, which describes
procedures for an additional
modification of the electrical wires in
the cable trough below the cabin floor.
The modification is to be done in
sections X510.00 to X580.50 of the cable
trough; those sections were
inadvertently omitted from the
modification specified in Bombardier
Service Bulletin 8-53-66, dated March
27,1998 (the service bulletin referenced
in the existing AD). TCCA classified
Service Bulletin 8-53—-80, Revision “A”,
as mandatory and issued Canadian
airworthiness directive CF—1998—08R2,
dated July 10, 2000, to ensure the
continued airworthiness of these
airplanes in Canada.

FAA’s Conclusions

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCCA has
kept us informed of the situation
described above. We have examined the
findings of TCCA, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 99-21-09 to continue to
require a one-time inspection to detect
chafing of electrical wires in the cable
trough below the cabin floor; repair, if
necessary; installation of additional tie-
mounts and tie-wraps; and application
of sealant to rivet heads. The proposed
AD would add an additional
modification of the electrical wires in
certain sections. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously, except as
discussed below.

Difference Between This Proposed AD
and Service Bulletin

Although the service bulletin
specifies to submit certain information
to the manufacturer, the proposed AD
does not include such a requirement.

Cost Impact

There are approximately 173
airplanes of U.S. registry that would be
affected by this proposed AD.

The actions that are currently
required by AD 99-21-09 take between
80 and 100 work hours per airplane
(depending on the airplane model) to
accomplish, at an average labor rate of
$65 per work hour. Required parts are
provided by the manufacturer at no cost
to the operator. Based on these figures,
the cost impact of the currently required
actions is estimated to be between
$5,200 and $6,500 per airplane.

The additional modification that is
proposed in this AD action would take
approximately 10 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operator. Based on these figures, the
cost impact of the proposed
modification on U.S. operators is
estimated to be $112,450, or $650 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11352 (64 FR
54199, October 6, 1999), and by adding
a new airworthiness directive (AD), to
read as follows:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket 2002-NM-11-AD.
Supersedes AD 99-21-09, Amendment
39-11352.

Applicability: Model DHC-8-102, —103,
-106, —201, =202, =301, —311, and —315 series
airplanes; serial numbers 3 through 540
inclusive, excluding serial number 462;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of electrical wires,
which could result in an uncommanded
shutdown of an engine during flight,
accomplish the following:

Restatement of Requirements of AD 99-21-
09

One-Time Inspection, Corrective Action, and
Modification

(a) Perform a one-time general visual
inspection to detect chafing of electrical
wires in the cable trough below the cabin
floor; install additional tie-mounts and tie-
wraps; and apply sealant to rivet heads
(reference Bombardier Modification 8/2705);
in accordance with Bombardier Service
Bulletin 8-53—-66, dated March 27, 1998, at
the time specified in paragraph (a)(1) or (a)(2)
of this AD, as applicable. If any chafing is
detected during the inspection required by
this paragraph, prior to further flight, repair
in accordance with the service bulletin.
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Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(1) For airplanes having serial numbers 3
through 519 inclusive, excluding serial
number 462: Inspect within 36 months after
October 27, 1998 (the effective date of AD
98-20-14, amendment 39-10781).

(2) For airplanes having serial numbers 520
through 540 inclusive: Inspect within 36
months after November 10, 1999 (the
effective date of AD 99-21-09, amendment
39-11352, which superseded AD 98-20-14),
or at the next “C” check, whichever occurs
first.

New Requirements of This AD

Modification

(b) For all airplanes: Within 36 months
after the effective date of this AD; modify the
electrical wires in the cable trough below the
cabin floor at Sections X510.00 to X580.50
(including a general visual inspection and
any applicable repair) per Part III, paragraphs
1 through 9 and 12 through 20, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-53—-80, Revision “A”,
dated July 25, 2000. Any applicable repair
must be done before further flight.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
1998-08R2, dated July 10, 2000.

Issued in Renton, Washington, on October
14, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—26368 Filed 10-17-03; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 131
[FRL-7576-2]

Water Quality Standards for Puerto
Rico

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to establish
designated uses and associated water
quality criteria for six waterbodies and
an area of coastal waters known as the
coastal ring in the Commonwealth of
Puerto Rico. These waterbodies are:
Mayaguez Bay (from Punta Guanajibo to
Punta Algarrobo); Yabucoa Port;
Guayanilla and Tallaboa Bays (from
Cayo Parguera to Punta Verraco); Ponce
Port (from Punta Carenero to Punta
Cuchara) and San Juan Port (from the
mouth of Rio Bayamoén to Punta El
Morro), as well as the area of coastal
waters known as the coastal ring,
defined as all coastal waters from 500
meters seaward to a maximum of three
miles seaward. If this proposal is
promulgated, the Federally designated
use of primary contact recreation and
the associated water quality criteria will
be added to the Commonwealth’s
designated use for the above-referenced
embayments and the coastal ring
(referred to collectively below as the
“Subject Waterbodies”).

DATES: EPA will accept public
comments on this proposed rule until
November 19, 2003. A public hearing
will be held on November 6, 2003, from
2 p.m. to 5 p.m. and from 7 p.m. to 9
p-m. Both oral and written comments
will be accepted at the hearing.
ADDRESSES: Comments may be
submitted by mail to Docket Manager,
Proposed Water Quality Standards for
Puerto Rico, U.S. EPA Region 2, 290
Broadway, New York, New York 10007,
Attention Docket ID No. OW-2003—
0072. Comments may also be submitted
electronically or through hand delivery/
courier. Follow the detailed instructions
as provided in Section I.C. of the
SUPPLEMENTARY INFORMATION section.
The public hearing will occur at the
Universidad Metropolitana (UMET)
Theatre, Ave. Ana G. Mendez, Km 0.3,
Cupey, Puerto Rico 00928.

FOR FURTHER INFORMATION CONTACT.
Wayne Jackson, U.S. EPA Region 2,
Division of Environmental Planning and
Protection, 290 Broadway, New York,
New York 10007 (telephone: 212-637—
3807 or e-mail: jackson.wayne@epa.gov)
or Claudia Fabiano, U.S. EPA
Headquarters, Office of Science and
Technology, 1200 Pennsylvania,
Avenue NW., Mail Code 4305T,
Washington, DC 20460 (telephone: 202—
566—0446 or e-mail:
fabiano.claudia@epa.gov).

SUPPLEMENTARY INFORMATION:

Table of Contents
I. General Information

A. Who is Potentially Affected by this
Rule?
B. How Can I Get Copies of This Document
and Other Related Information?
1. Docket
2. Electronic Access
C. How and to Whom Do I Submit
Comments?
1. Electronically
2. By Mail
3. By Hand Delivery or Courier
D. What Should I Consider as I Prepare My
Comments for EPA?
Background
A. Statutory and Regulatory Background
B. Current Puerto Rico Water Quality
Standards
C. Factual Background
1. Summary of Commonwealth and EPA
Administrative Actions
2. Summary of Legal Actions
III. Use Designations and Criteria for Waters
Currently Designated as Class SC
A. Proposed Use Designations and Criteria
for the Subject Waterbodies
B. Request for Comment and Data
IV. Alternative Regulatory Approaches and
Implementation Mechanisms
A. Designating Uses
B. Site-Specific Criteria
C. Variances
V. Economic Analysis
A. Identifying Affected Facilities
B. Method for Estimating Potential
Compliance Costs
C. Results
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks
H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act

1I.

—

1. General Information

A. Who Is Potentially Affected by This
Rule?

Citizens concerned with water quality
in Puerto Rico may be interested in this
rulemaking. Facilities discharging
pollutants to certain waters of the
United States in Puerto Rico could be
indirectly affected by this rulemaking
since water quality standards are used
in determining water quality-based
National Pollutant Discharge
Elimination System (NPDES) permit
limits. Categories and entities that may
indirectly be affected include:
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Examples of poten-

Category tially regulated enti-
ties
Industry ......ccoeieiines Industries discharging
pollutants to the
waters identified in
§131.40.
Municipalities ............. Publicly-owned treat-

ment works dis-
charging pollutants
to the waters identi-
fied in §131.40.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in the table could also be affected.
To determine whether your facility may
be affected by this action, you should
carefully examine the water bodies
identified in § 131.40 of today’s
proposed rule. If you have questions
regarding the applicability of this action
to a particular entity, consult one of the
persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. OW-2003-0072.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing under Proposed
Water Quality Standards for Puerto Rico
at Division of Environmental Planning
and Protection, U.S. EPA Region 2, 290
Broadway, New York, New York 10007,
and Carribean Environmental Protection
Division, U.S. EPA Region 2, 1492
Ponce De Leon Avenue, Suite 417,
Santurce, Puerto Rico 00907. These
Docket Facilities are open from 9 a.m.
to 3:30 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone numbers are 212-637-3807
and 787-977-5836, respectively. A
reasonable fee will be charged for
copies.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA electronic public docket. Although
not all docket materials may be
available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in section I.B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through EPA
electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA'’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket identified in
section I.B.1.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s

electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD-ROM you submit, and in any
cover letter accompanying the disk or
CD-ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,” and “EPA
Dockets.” Once in the system, select
“search,” and then key in Docket ID
OW-2003-0072. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.
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ii. E-mail. Comments may be sent by
electronic mail (e-mail) to OW-
Docket@epa.gov, Attention Docket ID
No. OW-2003-0072. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA'’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

iii. Disk or CD-ROM. You may submit
comments on a disk or CD-ROM that
you mail to the address identified in
section 1.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By Mail. Send your comments to:
Docket Manager, Proposed Water
Quality Standards for Puerto Rico, U.S.
EPA Region 2, 290 Broadway, New
York, New York 10007, Attention
Docket ID No. OW-2003-0072.

3. By Hand Delivery or Courier.
Deliver your comments to the address
identified in section I.C.2., attention
Docket ID OW-2003—-0072. Such
deliveries are only accepted during the
Docket’s normal hours of operation as
identified in section 1.B.1.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

II. Background

A. Statutory and Regulatory Background

Section 303 (33 U.S.C. 1313) of the
Clean Water Act (CWA or “the Act”)
directs States, Territories, and
authorized Tribes (hereafter referred to
as “‘States”), with oversight by EPA, to
adopt water quality standards to protect
the public health and welfare, enhance
the quality of water and serve the
purposes of the CWA. Under section
303, States are required to develop
water quality standards for navigable
waters of the United States within the
State. Section 303(c) provides that water
quality standards shall include the
designated use or uses to be made of the
water and water quality criteria
necessary to protect those uses. The
designated uses to be considered by
States in establishing water quality
standards are specified in the Act:
public water supplies, propagation of
fish and wildlife, recreation, agricultural
uses, industrial uses and navigation.
States are required to review their water
quality standards at least once every
three years and, if appropriate, revise or
adopt new standards. The results of this
triennial review must be submitted to
EPA, and EPA must approve or
disapprove any new or revised
standards.

Section 303(c) of the CWA authorizes
the EPA Administrator to promulgate
water quality standards to supersede
State standards that have been
disapproved or in any case where the
Administrator determines that a new or
revised standard is needed to meet the
CWA'’s requirements. In an August 11,
2003, Opinion and Order from the
United States District Court for the
District of Puerto Rico in the case of
CORALations and the American Littoral
Society v. United States Environmental
Protection Agency, et al. (No. 02—1266
(JP) (D. Puerto Rico)), the Court ordered
EPA to prepare and publish new or
revised water quality standards for those
waters which are currently classified as
“Class SC” (secondary contact
recreation) waters by the
Commonwealth of Puerto Rico. EPA is,
therefore, proposing Federal water
quality standards for these waters in
Puerto Rico.

EPA regulations implementing CWA
section 303(c) are published at 40 CFR
part 131. Under these rules, the
minimum elements that must be
included in a State’s water quality
standards include: use designations for
all water bodies in the State, water
quality criteria sufficient to protect
those use designations, and an
antidegradation policy (see 40 CFR
131.6).

Water quality standards establish the
“goals” for a water body through the
establishment of designated uses.
Designated uses, in turn, determine
what water quality criteria apply to
specific water bodies. Section 101(a)(2)
of the Act establishes as a national goal
“water quality which provides for the
protection and propagation of fish,
shellfish, and wildlife and * * *
recreation in and on the water,”
wherever attainable. These national
goals are commonly referred to as the
“fishable/swimmable” goals of the Act.
Section 303(c)(2)(A) requires water
quality standards to “protect the public
health or welfare, enhance the quality of
water, and serve the purposes of this
[Act].” EPA’s regulations at 40 CFR part
131 interpret and implement these
provisions by requiring that water
quality standards provide for fishable/
swimmable uses unless those uses have
been shown to be unattainable. The
mechanism in EPA’s regulations used to
overcome this presumption is a use
attainability analysis (UAA).

Under 40 CFR 131.10(j), States are
required to conduct a UAA whenever
the State designates or has designated
uses that do not include the uses
specified in section 101(a)(2) of the
CWA or when the State wishes to
remove a designated use that is
specified in section 101(a)(2) of the
CWA or adopt subcategories of uses that
require less stringent criteria. Uses are
considered by EPA to be attainable, at
a minimum, if the uses can be achieved
(1) when effluent limitations under
section 301(b)(1)(A) and (B) and section
306 are imposed on point source
dischargers and (2) when cost effective
and reasonable best management
practices are imposed on nonpoint
source dischargers. 40 CFR 131.10 lists
grounds upon which to base a finding
that attaining the designated use is not
feasible, as long as the designated use is
not an existing use: (i) Naturally
occurring pollutant concentrations
prevent the attainment of the use; (ii)
Natural, ephemeral, intermittent or low
flow conditions or water levels prevent
the attainment of the use, unless these
conditions may be compensated for by
the discharge of sufficient volume of
effluent discharges without violating
State water conservation requirements
to enable uses to be met; (iii) Human
caused conditions or sources of
pollution prevent the attainment of the
use and cannot be remedied or would
cause more environmental damage to
correct than to leave in place; (iv) Dams,
diversions or other types of hydrologic
modifications preclude the attainment
of the use, and it is not feasible to
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restore the water body to its original
condition or to operate such
modification in a way which would
result in the attainment of the use; (v)
Physical conditions related to the
natural features of the water body, such
as the lack of a proper substrate, cover,
flow, depth, pools, riffles, and the like
unrelated to water quality, preclude
attainment of aquatic life protection
uses; or (vi) Controls more stringent
than those required by sections 301(b)
and 306 of the CWA would result in
substantial and widespread economic
and social impact.

A UAA is defined in 40 CFR 131.3(g)
as a “‘structured scientific assessment of
the factors affecting the attainment of a
use which may include physical,
chemical, biological, and economic
factors” (see §§131.3 and 131.10). In a
UAA, the physical, chemical and
biological factors affecting the
attainment of a use are evaluated
through a water body survey and
assessment.

Guidance on water body survey and
assessment techniques is contained in
the Technical Support Manual,
Volumes I-III: Water Body Surveys and
Assessments for Conducting Use
Attainability Analyses. Volume I
provides information on water bodies in
general; Volume II contains information
on estuarine systems; and Volume III
contains information on lake systems
(Volumes I-II, November 1983; Volume
III, November 1984). Additional
guidance is provided in the Water
Quality Standards Handbook: Second
Edition (EPA-823-B—94-005, August
1994). Guidance on economic factors
affecting the attainment of a use is
contained in the Interim Economic
Guidance for Water Quality Standards:
Workbook (EPA—-823-B—95-002, March
1995). In developing today’s proposal,
EPA followed the same procedures set
out for States in 40 CFR part 131 and
EPA’s implementing policies,
procedures, and guidance.

EPA regulations effectively establish a
“rebuttable presumption” that fishable/
swimmable uses are attainable and,
therefore, should apply to a water body
unless it is demonstrated that such uses
are not attainable. EPA adopted this
approach to help achieve the national
goal articulated by Congress that,
“wherever attainable,” water quality
provide for the “protection and
propagation of fish, shellfish and
wildlife” and for “recreation in and on
the water.” CWA section 101(a). While
facilitating achievement of Congress’
goals, the rebuttable presumption
approach preserves States’ paramount
role in establishing water quality
standards in weighing any available

evidence regarding the attainable uses of
a particular water body. The rebuttable
presumption approach does not restrict
the discretion that States have to
determine that fishable/swimmable uses
are not, in fact, attainable in a particular
case. Rather, if the water quality goals
articulated by Congress are not to be met
in a particular water body, the
regulations simply require that such a
determination be based upon a credible
“structured scientific assessment” of
use attainability.

EPA’s approach in this rulemaking
does not undermine the
Commonwealth’s primary role in
designating uses and setting criteria for
waters in Puerto Rico. If the
Commonwealth reclassifies the Subject
Waterbodies to a swimmable designated
use or adopts criteria sufficient to
protect a swimmable use prior to EPA’s
finalizing this rule, EPA would expect
to approve the Commonwealth’s action
and not finalize this rule. Alternatively,
if the Commonwealth completes a
sound analysis of use attainability,
taking into account appropriate
biological, chemical and physical
factors, and concludes that the
swimmable use is not attainable for
these water bodies, EPA would expect
to approve the Commonwealth’s action,
if it meets all requirements of EPA’s
regulations at 40 CFR part 131, and not
finalize this rule. If the Commonwealth
submits an adequate analysis which
concludes that the swimmable use is not
attainable after EPA takes final action,
EPA would expect to initiate a
rulemaking to rescind the rule. EPA
encourages the Commonwealth to
continue evaluating the appropriate use
designation for these water bodies.

B. Current Puerto Rico Water Quality
Standards

Puerto Rico’s water quality standards
regulation (PRWQSR) at Article 2
establishes a classification system
containing the designated uses for water
bodies in the Commonwealth. Puerto
Rico has applied these use designations
to all coastal, estuarine, and surface
waters of the Commonwealth.

The current use designation adopted
by the Commonwealth for the Subject
Waterbodies is Class SC. Coastal waters
designated as Class SC are “intended for
uses where the human body may come
into indirect contact with the water
(such as fishing, boating, etc.) and for
use in propagation and preservation of
desirable species, including threatened
or endangered species.” (PRWQSR, at
Article 3.2.3.)

EPA’s regulations at 40 CFR part 131
require that waters designated for a use
less protective than a fishable/

swimmable use be supported by a use
attainability analysis, because neither
the best usage or conditions related to
the best usage for these waters include
the fishable/swimmable uses, nor do all
the criteria necessary to protect those
uses apply. “Fishing”” and “propagation
and preservation of desirable species”
are included as a condition of the best
usage. As such, Class SC includes the
“fishable’” use established as a goal in
the Clean Water Act. However, primary
contact recreation and the criteria
necessary to protect this use are not
included for Class SC. Puerto Rico uses
fecal coliform and enterococci bacteria
criteria to protect for the primary
contact recreation use. Class SC
includes bacteria criteria sufficient to
protect secondary contact recreation.
However, these criteria do not provide
protection from pathogens associated
with fecal contamination during direct
contact with the water and, therefore, do
not protect for the swimming use.

Section 3.2.3 of the PRWQSR contains
the use classifications and associated
use-specific criteria for Class SC waters
for dissolved oxygen, fecal coliforms,
pH, color, turbidity, taste and odor
producing substances, sulfates, and
surfactants as MBAS (methylene blue
active substances). With the exception
of the criteria for fecal coliforms, which
are not fully protective of the primary
contact recreation use, these criteria for
Class SC waters have been found to be
protective of CWA section 101(a) uses
and have been previously approved by
EPA. These criteria are intended to
protect aquatic life and/or general
aesthetic conditions in these waters.

Water Quality Criteria for bacteria is
the only parameter that is specifically
intended to protect the primary contact
recreation use. Water quality criteria for
bacteria are intended to protect bathers
from gastrointestinal illness in
recreational waters. The water quality
criteria establish levels of indicator
bacteria that demonstrate the presence
of fecal contamination. These levels
should not be exceeded in order to
protect bathers in fresh and marine
recreational waters. The inclusion of
primary contact recreation as a use for
Class SC waters and the application of
the indicator bacteria criteria described
above would result in the Class SC
waters being fully “swimmable.” The
remainder of the criteria that Puerto
Rico applies to its coastal waters are
sufficient to protect other CWA section
101(a) uses, such as aquatic life
protection and human health protection
from the consumption of fish based on
the level of toxic pollutants in the water
and in the fish tissue.
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Section 3.1 of the PRWQSR contains
narrative water quality criteria and
numeric criteria for substances in toxic
concentrations including inorganic
substances, pesticides, non-pesticide
organic substances, carbon
tetrachloride, volatile organic
substances, and semi-volatile organic
substances. The criteria in section 3.1
are applicable to all waters of Puerto
Rico, including those waters classified
as Class SC. These criteria are protective
of all applicable uses, and have been
approved by EPA.

The Puerto Rico Environmental
Quality Board (EQB) applies the Class
SC designation for the bay components
of the Subject Waterbodies from the
zone subject to the ebb and flow of tides
(mean sea level) to 10.3 nautical miles
seaward, and from 500m from the
shoreline to 10.3 nautical miles seaward
for the coastal ring. However, as
discussed below, it is clear that State
jurisdiction under the CWA is limited to
“navigable waters” of the United States,
including territorial seas which extend
only three miles seaward. Accordingly,
in this proposal, the new use
designation for coastal waters is limited
to the territorial seas.

Section 303(c)(2)(A) of the CWA
provides that States are to adopt water
quality standards for “navigable
waters.” Under section 303(c)(3) (which
provides for EPA review of State water
quality standards), if EPA approves the
State’s water quality standards, they
become the standards for the applicable
waters of the State. Where the
Administrator proposes and
promulgates water quality standards,
section 303(c)(4) provides that the State
water quality standards shall apply to
“navigable waters.”

Section 502(7) of the CWA defines
“navigable waters” as waters of the
United States, including the “territorial
seas.” Section 502(8) defines “territorial
seas” to mean ‘“‘the belt of the seas
measured from the line of ordinary low
water along that portion of the coast
which is in direct contact with the open
sea and the line marking the seaward
limit of inland waters, and extending
seaward a distance of three miles.” The
“contiguous zone’and “ocean’ are
defined separately (see sections 502(9)
and (10)).

The CWA also includes two other
definitions (for “‘effluent limitations”
and ‘““discharge of a pollutant”) that
distinguish navigable waters from the
contiguous zone and the ocean. These
definitions also indicate that navigable
waters are not meant to include the
contiguous zone and the ocean. EPA has
a long standing interpretation of the
statute that does not include the

contiguous zone and ocean in the
definition of navigable waters which is
reflected in its regulations (40 CFR
122.2). The CWA authorizes each State
that elects to administer its own NPDES
permit program for discharges into
navigable waters within its jurisdiction,
to submit its program for EPA review
(see section 402(b)). If EPA approves the
State program, EPA suspends its
issuance of permits under section
402(a), but only as to those navigable
waters subject to the State program (see
section 402(c)(1)). While the CWA
definition of navigable waters includes
the territorial sea, it does not include
the contiguous zone or the ocean, both
of which are defined as regions beyond
the territorial sea. Read together, these
provisions plainly indicate that
Congress intended the State NPDES
program jurisdiction to be limited to
navigable waters including the
territorial sea. States cannot assume
NPDES permitting authority beyond the
three-mile limit of the territorial sea.

Two decisions in the Ninth Circuit
Court have addressed these
jurisdictional issues. In Pacific Legal
Foundation et al. v Costle, 586 F. 2d 657
(9th Cir. 1978) rev’d on other grounds,
445 U.S. 198., the Court held that only
the Administrator has authority to issue
NPDES permits for waters beyond the
territorial seas, and that the contiguous
zone and the ocean clearly extend
beyond the outer limits of the
“navigable waters”” which mark the
extent of the power of the States to
administer their own permit programs.
The Court noted that “had Congress
intended the power of the States to
extend beyond the territorial seas,” it
easily could have so provided.” Id. at
656. Further, citing the definition of
“discharge of a pollutant,” which
distinguishes discharges to navigable
waters from discharges to the
contiguous zone or the ocean, the Court
concluded that “it is apparent that
‘ocean’ and ‘contiguous zone’ waters are
not included within the scope of
‘navigable waters” * * *” Id.

In Natural Resources Defense Council
v. EPA, 863 F.2d 1420, (9th Cir. 1988),
the Court held that ““navigable waters”
include only those waters landward
from the territorial sea. Id. at 1435. In
this case, Florida argued that it had
jurisdiction to apply water quality
standards more than three miles from
the coast. The State contended that its
maritime boundaries extended three
maritime leagues (approximately 10.3
miles). Florida maintained that EPA
must assure that discharges under EPA’s
general permit would comply with the
State’s water quality standards out to
10.3 miles. The Court disagreed, finding

that the State’s jurisdiction is limited to
the territorial seas. The Court noted that
it is “difficult to ignore the express
language of the Clean Water Act’s
definition of territorial seas.” And,
further, that ““if there were any doubt
that Congress intended to create a
uniform three-mile boundary in the
(CWA), the legislative history * * *
indicates Congress consciously defined
the term ‘territorial seas’ to make clear
the jurisdiction limits of this particular
legislation and its relationship to other
statutes.” Id. at 1436. For these reasons,
EPA is proposing the new use
designation for coastal waters limited to
the territorial seas.

EPA is proposing to include primary
contact recreation as a specified
designated use for the Subject
Waterbodies. In developing today’s
proposal, EPA evaluated the PRWQSR
to determine which bacteria criteria
would protect for the “swimmable” use,
and would therefore ensure
achievement of the CWA section
101(a)(2) goals. As a result, EPA is
proposing the bacteriological criteria
associated with Class SB (primary
contact recreation) for fecal coliform
and enterococci set out at Section 3.2.2
of the PRWQSR for the Subject
Waterbodies because these criteria are
protective of primary contact recreation.
The proposed water quality standards
for these water bodies, if ultimately
promulgated, will be the basis for
establishing NPDES permit limits by
EPA Region 2.

C. Factual Background

1. Summary of Commonwealth and EPA
Administrative Actions

In August 1990, the Commonwealth
of Puerto Rico adopted revisions to the
PRWQSR. These were sent to EPA on
September 21, 1990, with the caveat
from the Chairman of the EQB that the
transmittal may not be the final
submittal, since EQB was going to have
public hearings on November 1, 1990.
Because of this caveat, and because the
requisite certification from the
Commonwealth’s Secretary of Justice
was not submitted with the revisions as
required by 40 CFR 131.6(e), EPA did
not act on these revisions immediately.

From 1991 to 1993, EPA Region 2
worked with EQB on a series of draft
revisions to the PRWQSR. These drafts
were never adopted by Puerto Rico. In
1992, EPA included Puerto Rico in the
National Toxics Rule, in large part
because EPA did not consider the 1990
revisions to be officially adopted.

The requisite certification from the
Commonwealth’s Secretary of Justice
was ultimately submitted to EPA on
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February 25, 2002. Upon receipt of this
certification EPA took final action on all
new and revised provisions of the 1990
PRWQSR on March 28, 2002. These
revisions included 11 separate new or
revised provisions.The 1990 revisions to
the PRWQSR, however, did not include
any changes to the designation of
specific waterbody segments, including
upgrades from Class SC to SB.

On March 28, 2003, EQB submitted
additional revisions to the PRWQSR
that EPA approved on June 26, 2003.
These revisions included the
reclassification of ten bays/estuaries,
previously classified as Class SC waters,
to Class SB (Article 2.1.3). These
included: Aguadilla Bay (from Punta
Boquer6n to Punta Borinquen); Arecibo
Bay (from Punta Maracayo to Punta
Caracoles); Fajardo Bay (from Playa
Sardinera to Playa de Fajardo);
Roosevelt Roads (from Punta Cabra de
Tierra to Punta Cascajo); Port of
Naguabo (from Playa de Naguabo to El
Morrillo); Jobos Bay and Laguna de la
Mareas (from Punta Rodeo to Punta
Colchones); Guédnica Bay inland waters
north of the mouth of the river; Port of
Dewey in Culebra; and Port of Isabel
Segunda in Vieques and Puerto Real in
Vieques between Cayo de Tierra and
Cayo Real.

While the March 28, 2003, revisions
to the PRWQSR did address ten bays/
estuaries that were previously classified
as Class SC waters by reclassifying them
to Class SB, Puerto Rico recognized that
it still needed to address the Subject
Waterbodies. In an effort to do so, EQB,
in its State Fiscal Year 2003 CWA
Section 604(b) Consolidated Workplan,
committed to develop a plan to outline
a schedule for data collection and
analysis and identify the applicable
regulatory actions for these waters. EQB
is currently completing this plan.

2. Summary of Legal Actions

On February 20, 2002, a complaint
was filed in the U.S. District Court for
the District of Puerto Rico by three
environmental groups: CORALations,
American Littoral Society, and the
American Canoe Association. In this
action, the plaintiffs alleged, among
other things, that certain actions by EPA
personnel had triggered a mandatory
duty under section 303(c) of the CWA
for EPA to prepare and propose
regulations setting forth a revised water
quality standard for any coastal waters
that remained classified SC. The Court,
in its August 11, 2003, Opinion and
Order, ordered EPA to prepare and
publish new or revised water quality
standards for those coastal waters which
are currently classified as Class SC
waters.

III. Use Designations and Criteria for
Waters Currently Designated as Class
SC

A. Proposed Use Designations and
Criteria for the Subject Waterbodies

EPA evaluated all available data and
information to determine whether the
swimmable use is attainable in the
Subject Waterbodies. EPA’s analysis
was informed by the regulatory
provisions at 40 CFR part 131 and
technical guidance that EPA provided to
States for developing use attainability
analyses. The information that EPA
used in its evaluation of the coastal ring
component of the Subject Waterbodies
shows that the swimmable use is
attainable in these waters. That
information included all available
Quarterly Reports of the 301(h) Waiver
Demonstration Studies for five Regional
Wastewater Treatment Plants that
discharge to the waters comprising the
coastal ring. The ambient water quality
data collected as part of these quarterly
reports showed that the applicable
bacteria criteria to protect primary
contact recreation (fecal coliform and
enterococci) were being attained in the
waters of the coastal ring outside of the
designated mixing zones. The quarterly
reports also demonstrated that the
bacteria criteria to protect primary
contact recreation are being met at the
edge of the mixing zone (based on the
measured end-of-pipe concentrations of
bacteria at each Regional Wastewater
Treatment Plant and the critical initial
dilution that is achieved at each ocean
outfall).

As discussed in the Puerto Rico Water
Quality Inventory and List of Impaired
Waters—2002 305(b)/303(d) Integrated
Report Final Version (February 2003),
there is currently little or no data
available on which to determine the
attainability of the swimmable use in
the bay components of the Subject
Waterbodies. According to this report,
there is insufficient data to determine
the use attainment for 38% of the
coastal miles and 89% of the estuarine
acres. The Subject Waterbodies with
insufficient data to make a use
attainment determination include
Yabucoa Port, portions of Guayanilla
and Tallaboa Bays, and San Juan Port.
The EQB determined that the following
Subject Waterbodies were attaining
water quality standards: Mayaguez Bay,
Ponce Port, and portions of Guayanilla
and Tallaboa Bays. However, EPA’s
regulations at 40 CFR part 131 require
that water quality standards provide for
fishable/swimmable uses unless those
uses have been shown to be
unattainable, which effectively creates a
rebuttable presumption of attainability.

If the Commonwealth takes into account
the appropriate biological, chemical,
and physical factors in completing a
sound analysis of use attainability and
concludes that the swimmable use is not
attainable in these waterbodies, EPA
would expect to approve the
Commonwealth’s action (if it meets all
requirements of EPA’s regulations at 40
CFR part 131). In an effort to properly
characterize the attainability of the bays
which remain classified SC, EQB is
developing a plan to outline a schedule
for data collection and analysis in order
to provide the information necessary for
EQB to demonstrate whether the
swimmable use is attainable in these
waters.

The last broad category of information
considered by EPA in its decision-
making process was monitoring data
from a sample of potentially affected
dischargers to the water bodies (as
reflected in Discharge Monitoring
Reports or DMRs). As discussed in
section V, EPA analyzed the extent to
which the proposed Federal use
designations and criteria may lead to the
development of more stringent NPDES
permit limits and, if so, what types of
controls would be needed by potentially
affected facilities to meet such limits.
Discharger information was used in one
of two ways b