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DC/DE Broadcasters Association v. FCC.
The new rules reinstate the requirement
that broadcast licensees file the FCC
Form 396—A at the time they file
applications for construction permits, or
assignments or transfers of license. The
new EEO rules also ensure equal
employment opportunity in broadcast
and multi-channel video program
distributor industries through outreach
to the community in recruitment and
prevention of employment
discrimination. While FCC Form 396—-A
remains almost entirely the same as the
form used under the rules adopted in
2000, the Second R&O also builds in
flexibility for licensees to implement a
program in compliance with the new
rules, i.e., it allows for a range of
community outreach programs to those
interested in broadcast careers, and
broadcasters with five or more full-time
employees may list recruitment sources
they plan to use.

OMB Control Number: 3060-0212.

Type of Review: Extension of a
currently approved collection.

Title: Section 73.2080, Equal
Employment Opportunities (EEO Rule).

Form Number: N/A.

Respondents: Business or other for-
profit entities; not-for-profit institutions.

Number of Respondents: 10,825.

Estimated Time Per Response: 42
hours.

Frequency of Response:
Recordkeeping; Annual reporting
requirement.

Total Annual Burden: 454,650 hours.

Total Annual Cost: None.

Needs and Uses: On November 7,
2002, the FCC adopted a Second Report
and Order and Third NPRM (Second
R&0), MM Docket No. 98—-204, FCC 02—
303, 68 FR 670 (2003), which
established new EEO rules and forms to
comply with the court’s decision in MD/
DC/DE Broadcasters Association v. FCC.
The new EEO rules ensure equal
employment opportunity in broadcast
and multi-channel video program
distributor industries through outreach
to the community in recruitment and
prevention of employment
discrimination. Specifically, the Second
R&O adopts EEO recordkeeping and
reporting requirements; specifies which
EEO materials must be kept in the
public inspection file; and requires all
broadcasters to adhere to the EEO rules’
general anti-discrimination provisions.
Only station employment units with
five or more full-time employees are
subject to the EEO program provisions.
Among other requirements, broadcasters
must widely distribute job vacancy
information and provide full-time job
vacancy information to requesting

organizations. Broadcasters must also
retain records to demonstrate that they
have recruited for all full-time
permanent positions, i.e., full-time
vacancy filled, listings of recruitment
sources, dated copies of advertisements,
etc., and place such types of records
annually in their local public inspection
file.

OMB Control Number: 3060-0349.

Type of Review: Extension of a
currently approved collection.

Title: Equal Employment Opportunity
Requirements.

Form Number: N/A.

Respondents: Business or other for-
profit entities; not-for-profit institutions.

Number of Respondents: 2,125.

Estimated Time Per Response: 42
hours.

Frequency of Response:
Recordkeeping; Annual and five year
reporting requirements.

Total Annual Burden: 89,250 hours.
Total Annual Cost: None.

Needs and Uses: On November 7,
2002, the FCC adopted a Second Report
and Order and Third NPRM (Second
R&0), MM Docket No. 98-204, FCC 02—
303, 68 FR 670 (2003), which
established new EEO rules and forms to
comply with the court’s decision in MD/
DC/DE Broadcasters Association v. FCC.
Among other things, the Second R&O
adopts several EEO recordkeeping and
reporting requirements. It specifies
which EEO materials must be kept in
the public inspection file. All multi-
channel video program distributor
(MVPD) employment units with six or
more full-time employees are subject to
EEO program provisions and must
disseminate employment information
widely. These MVPDs must also retain
records to demonstrate they have
recruited for all full-time permanent
positions and must place a listing of all
full-time vacancies filled and
recruitment sources used for each
vacancy for the preceding year in their
EEO records file.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.
[FR Doc. 03-25302 Filed 10-6—03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. AUC-03-53D (Auction No. 53);
DA 03-2354]

Auction of Licenses in the
Multichannel Video Distribution and
Data Service (MVDDS) Rescheduled for
January 14, 2004; Notice and Filing
Requirements, Minimum Opening Bids,
Upfront Payments and Other Auction
Procedures

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: This document announces the
procedures and minimum opening bids
for the upcoming auction of MVDDS
licenses and announces that the auction
has been rescheduled for January 14,
2004. This document is intended to
familiarize prospective bidders with the
procedures and minimum opening bids
for this auction.

DATES: Auction No. 53 is scheduled to
begin on January 14, 2004.

FOR FURTHER INFORMATION CONTACT:
Auctions and Industry Analysis
Division: Legal questions: Brian Carter
at (202) 418-0660, or General auction
questions: Roy Knowles or Barbara
Sibert at (717) 338—2888. Media Contact:
Press inquiries: Chelsea Fallon at (202)
418-0660. Public Safety and Private
Wireless Division: Legal questions:
Jennifer Burton at (202) 418-0680, or
Technical questions: Michael Pollak at
(202) 418-0680 or Steve Buenzow at
(717) 338-2646.

SUPPLEMENTARY INFORMATION: This is a
summary of the Auction No. 53
Procedures Public Notice released on
August 28, 2003. The complete text of
the Auction No. 53 Procedures Public
Notice, including attachments, as well
as related Commission documents, are
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC,
20554. The Auction No. 53 Procedures
Public Notice and related Commission
documents may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail qualexint@aol.com. When
ordering documents from Qualex, please
provide the appropriate FCC document
number (for example, FCC 02—-116 for
the Second Report and Order). The
Auction No. 53 Procedures Public
Notice and related documents are also
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available on the Internet at the
Commission’s Web site: http://
wireless.fcc.gov/auctions/53/.

1. General Information

A. Introduction

1. The Auction No. 53 Procedures
Public Notice, announces that the
auction of licenses in the Multichannel
Video Distribution and Data Service
(“MVDDS”’) (Auction No. 53) has been
rescheduled for January 14, 2004. In
addition, the Wireless
Telecommunications Bureau (‘“Bureau”)
announces the procedures and
minimum opening bids for this auction.
On January 30, 2003, in accordance with
the Balanced Budget Act of 1997, the
Bureau released a public notice seeking
comment on reserve prices and/or
minimum opening bids and the
procedures to be used in Auction No.
53. The Bureau received one comment
and one reply comment in response to
the Auction No. 53 Comment Public
Notice, 68 FR 6167 (February 6, 2003).

i. Background

2. On April 15, 2003, the Commission
released the Second Further Notice of
Proposed Rule Making, 68 FR 19486
(April 21, 2003), which sought further
comment on the appropriate service
area definition for MVDDS and on
whether the build out requirement for
this service should be modified. On July
7, 2003, the Commission released the
Third Report and Order, 18 FCC Red
13468 (2003), in which it decided to
license MVDDS on the basis of
Designated Market Areas (“DMAs”)

rather than Component Economic Areas
(“CEAs”) and adopted a five-year build
out requirement.

3. MVDDS licensees may provide any
digital fixed one-way non-broadcast
service including direct-to-home/office
wireless service. Mobile and
aeronautical services are not authorized.
Two-way services may be provided by
using other spectrum or media for the
return or upstream path. MVDDS
providers will share the 12.2-12.7 GHz
band on a co-primary basis with non-
geostationary satellite orbit (“NGSO”)
fixed-satellite services (“FSS”) and on a
non-harmful interference basis with
incumbent Direct Broadcast Satellite
(“DBS”) providers. The technical
criteria for sharing established in the
MVDDS Second Report and Order, 67
FR 43031 (June 26, 2002), ET Docket No.
98-206, released May 23, 2002, are
designed to protect NGSO FSS and DBS
operations from harmful interference.

ii. Licenses To Be Auctioned

4. Auction No. 53 will offer 214
licenses based on DMAs and FCC-
defined DMA-like service areas
encompassing the United States, Guam
and the Northern Mariana Islands,
Puerto Rico and the United States Virgin
Islands, and American Samoa. The 214
service areas are based on the 210 DMAs
delineated by Nielsen in its publication
entitled “U.S. Television Household
Estimates” dated September 2002
(which lists estimates of television
households “as of January 2003” and
can be found at Nielsen’s Web site at
http://www.nielsenmedia.com) plus the

following four FCC-defined service area
additions: Alaska—Balance of State (all
geographic areas of Alaska not included
in Nielsen’s three DMAs for the state:
Anchorage, Fairbanks, and Juneau),
Guam and the Northern Mariana
Islands, Puerto Rico and the United
States Virgin Islands, and American
Samoa. Potential applicants should note
that the boundaries of the DMA-based
service areas of the 214 licenses offered
in Auction No. 53 will not change, even
if Nielsen alters the boundaries of its
DMAs in the future, as it has in the past.
Each license will authorize the use of
one block of unpaired spectrum in the
12.2-12.7 GHz band.

5. Applicants should note that
Nielsen owns the copyright to the DMA
listing. The Commission’s assignment of
MVDDS licenses will not confer on
applicants or licensees the right to use
Nielsen’s DMA mark, regions, or data,
and such right must be obtained from
Nielsen. In addition, the Commission
does not have the right to republish
DMA regions or data. Therefore, the
Commission will not provide the
populations, counties, or a map of
DMAs to applicants for Auction No. 53
either before or during the auction.
Applicants wishing to obtain such DMA

ata and maps will need to acquire
them from Nielsen.

6. A complete list of the licenses
available in Auction No. 53 is included
in Attachment A of the Auction No. 53
Procedures Public Notice. The
characteristics of these licenses are
shown in the following table:

Frequencies

Bandwidth

No. of Li-

Geographic Area Type censes

12.2-12.7 GHZ ...

500 MHz

214

B. Rules and Disclaimers

i. Relevant Authority

7. Prospective bidders must
familiarize themselves thoroughly with
the Commission’s rules relating to
MVDDS contained in title 47, part 101,
of the Code of Federal Regulations, and
those relating to application and auction
procedures, contained in title 47, part 1,
of the Code of Federal Regulations.
Prospective bidders must also be
thoroughly familiar with the
procedures, terms and conditions
(collectively, “terms’) contained in the
Auction No. 53 Procedures Public
Notice; the Auction No. 53 Comment
Public Notice; and the Part 1 Fifth
Report and Order, 65 FR 52323 (August
29, 2000), as well as prior and
subsequent Commission proceedings

regarding competitive bidding
procedures.

8. The terms contained in the
Commission’s rules, relevant orders,
and public notices are not negotiable.
The Commission may amend or
supplement the information contained
in our public notices at any time, and
will issue public notices to convey any
new or supplemental information to
applicants. It is the responsibility of all
applicants to remain current with all
Commission rules and with all public
notices pertaining to this auction.

ii. Prohibition of Collusion

9. To ensure the competitiveness of
the auction process, § 1.2105(c) of the
Commission’s rules prohibits applicants
for any of the same geographic license
areas from communicating with each

other during the auction about bids,
bidding strategies, or settlements unless
such applicants have identified each
other on their FCC Form 175
applications as parties with whom they
have entered into agreements under

§ 1.2105(a)(2)(viii). Thus, applicants for
any of the same geographic license areas
must affirmatively avoid all discussions
with each other that affect, or in their
reasonable assessment have the
potential to affect, bidding or bidding
strategy. This prohibition begins at the
short-form application filing deadline
and ends at the down payment deadline
after the auction. For purposes of this
prohibition, § 1.2105(c)(7)(i) defines
applicant as including all controlling
interests in the entity submitting a
short-form application to participate in
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the auction, as well as all holders of
partnership and other ownership
interests and any stock interest
amounting to 10 percent or more of the
entity, or outstanding stock, or
outstanding voting stock of the entity
submitting a short-form application, and
all officers and directors of that entity.

10. Applicants for licenses in any of
the same geographic license areas are
encouraged not to use the same
individual as an authorized bidder. A
violation of the anti-collusion rule could
occur if an individual acts as the
authorized bidder for two or more
competing applicants, and conveys
information concerning the substance of
bids or bidding strategies between the
applicants he or she is authorized to
represent in the auction. A violation
could similarly occur if the authorized
bidders are different individuals
employed by the same organization
(e.g., law firm or consulting firm). In
such a case, at a minimum, applicants
should certify on their applications that
precautionary steps have been taken to
prevent communication between
authorized bidders and that applicants
and their bidding agents will comply
with the anti-collusion rule. However,
the Bureau cautions that merely filing a
certifying statement as part of an
application will not outweigh specific
evidence that collusive behavior has
occurred, nor will it preclude the
initiation of an investigation when
warranted.

11. The Commission’s anti-collusion
rules allow applicants to form certain
agreements during the auction, provided
the applicants have not applied for
licenses covering the same geographic
areas. In Auction No. 53, for example,
the rule will apply to any applicants
that apply for the same DMA-based
service area. In addition, applicants that
apply to bid for all markets will be
precluded from communicating with all
other applicants until after the down
payment deadline. However, all
applicants may enter into bidding
agreements before filing their FCC Form
175, as long as they disclose the
existence of the agreement(s) in their
Form 175. If parties agree in principle
on all material terms prior to the short-
form filing deadline, those parties must
be identified on the short-form
application pursuant to §1.2105(c),
even if the agreement has not been
reduced to writing. If the parties have
not agreed in principle by the filing
deadline, an applicant would not
include the names of those parties on its
application, and may not continue
negotiations with other applicants for
licenses covering any of the same
geographic areas. By signing their FCC

Form 175 short-form applications,
applicants are certifying their
compliance with §1.2105(c).

12. In addition, § 1.65 of the
Commission’s rules requires an
applicant to maintain the accuracy and
completeness of information furnished
in its pending application and to notify
the Commission within 30 days of any
substantial change that may be of
decisional significance to that
application. Thus, §§1.65 and 1.2105
require an auction applicant to notify
the Commission of any violation of the
anti-collusion rules upon learning of
such violation. Bidders therefore are
required to make such notification to
the Commission immediately upon
discovery.

13. A summary listing of documents
issued by the Commission and the
Bureau addressing the application of the
anti-collusion rules may be found in
Attachment G of the Auction No. 53
Procedures Public Notice.

iii. Interference Protection

14. Among other licensing and
technical rules, MVDDS licensees must
comply with the interference protection
and coordination requirements set forth
in §§101.105, 101.1421, and 101.1440
of the Commission’s rules. Generally,
§§101.105, 101.1421, and 101.1440
establish standards for protection of co-
primary NGSO FSS earth stations,
incumbent and adjacent area licensees
and co-primary DBS earth stations.
MVDDS shall be licensed on a non-
harmful interference co-primary basis to
existing DBS operations and on a co-
primary basis with NGSO FSS stations
in this band. MVDDS licensees must
also protect and/or develop sharing
agreements with neighboring licensees.

a. Incumbent Licensees

15. Terrestrial private operational
fixed point-to-point stations in the 12.2—
12.7 GHz band which were licensed
prior to MVDDS are incumbent point-to-
point stations. However, only those
stations licensed as public safety must
be protected from harmful interference
caused by later MVDDS entrants in the
12.2—-12.7 GHz band. MVDDS operators
have the responsibility of resolving any
harmful interference problems that their
operations may cause to these public
safety incumbent point-to-point
operations in the 12.2-12.7 GHz band.
To aid potential bidders, a list of public
safety incumbents in this band can be
found at Appendix I to the MVDDS
Second Report and Order.

b. Canadian and Mexican Border
Regions

16. MVDDS systems in the United
States within 56 km (35 miles) of the
Canadian and Mexican border will be
granted conditional licenses, until final
international agreements are approved.
MVDDS systems may not cause harmful
interference to stations in Canada or
Mexico. No stations are allowed within
5 miles of the borders.

¢. Quiet Zone

17. MVDDS stations must protect the
radio quiet zones. Stations are cautioned
that they must receive the appropriate
approvals directly from the relevant
quiet zone entity prior to operating.

iv. Due Diligence

18. Potential applicants are solely
responsible for identifying associated
risks and for investigating and
evaluating the degree to which such
matters may affect their ability to bid
on, otherwise acquire, or make use of
licenses available in Auction No. 53.

19. Potential applicants also should
be aware that certain applications
(including those for modification),
petitions for rulemaking, requests for
special temporary authority (“STA”),
waiver requests, petitions to deny,
petitions for reconsideration, and
applications for review may be pending
before the Commission and relate to
particular applicants or incumbent
licensees. In addition, certain judicial
proceedings that may relate to particular
applicants or incumbent licensees, or
the licenses available in Auction No. 53,
may be commenced, or may be pending,
or may be subject to further review. We
note that resolution of these matters
could have an impact on the availability
of spectrum in Auction No. 53. In
addition, although the Commission will
continue to act on pending applications,
requests and petitions, some of these
matters may not be resolved by the time
of the auction.

20. In addition, potential applicants
may research the licensing database for
the Wireless Telecommunications
Bureau on the Internet in order to
determine which frequencies are
already licensed to incumbent licensees.
The Commission makes no
representations or guarantees regarding
the accuracy or completeness of
information in its databases or any third
party databases, including, for example,
court docketing systems. Furthermore,
the Commission makes no
representations or guarantees regarding
the accuracy or completeness of
information that has been provided by
incumbent licensees and incorporated
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into the database. Potential applicants
are strongly encouraged to physically
inspect any sites located in, or near, the
service area for which they plan to bid.

21. Licensing records for terrestrial
private operational fixed point-to-point
public safety are contained in the
Bureau’s Universal Licensing System
(“ULS”) and may be researched on the
Internet at http://wireless.fcc.gov/uls.
Potential applicants may query the
database online and download a copy of
their search results if desired. Detailed
instructions on using License Search
(including frequency searches and the
GeoSearch capability) and downloading
query results are available online by
selecting the ““?” button at the upper
right-hand corner of the License Search
screen.

22. Potential applicants should direct
questions regarding the search
capabilities to the FCC Technical
Support hotline at (202) 414-1250
(voice) or (202) 414—1255 (TTY), or via
e-mail at ulscomm@fcc.gov. The hotline
is available to assist with questions
Monday through Friday, from 8 a.m. to
6 p.m. ET. In order to provide better
service to the public, all calls to the
hotline are recorded.

v. Bidder Alerts

23. The FCC makes no representations
or warranties about the use of this
spectrum for particular services.
Applicants should be aware that an FCC
auction represents an opportunity to
become an FCC licensee in this service,
subject to certain conditions and
regulations. An FCC auction does not
constitute an endorsement by the FCC of
any particular services, technologies or
products, nor does an FCC license
constitute a guarantee of business
success. Applicants and interested
parties should perform their own due
diligence before proceeding, as they
would with any new business venture.

24. As is the case with many business
investment opportunities, some
unscrupulous entrepreneurs may
attempt to use Auction No. 53 to
deceive and defraud unsuspecting
investors.

25. Information about deceptive
telemarketing investment schemes is
available from the FTC at (202) 326—
2222 and from the SEC at (202) 942—
7040. Complaints about specific
deceptive telemarketing investment
schemes should be directed to the FTC,
the SEC, or the National Fraud
Information Center at (800) 876—7060.
Consumers who have concerns about
specific proposals regarding Auction
No. 53 may also call the FCC Consumer
Center at (888) CALL-FCC ((888) 225—
5322).

vi. National Environmental Policy Act
Requirements

26. Licensees must comply with the
Commission’s rules regarding the
National Environmental Policy Act
(“NEPA”). The construction of a
wireless antenna facility is a federal
action and the licensee must comply
with the Commission’s NEPA rules for
each such facility.

C. Auction Specifics

i. Auction Date

27. The auction will begin on
Wednesday, January 14, 2004. The
initial schedule for bidding will be
announced by public notice at least one
week before the start of the auction.
Unless otherwise announced, bidding
on all licenses will be conducted on
each business day until bidding has
stopped on all licenses.

ii. Auction Title

28. Auction No. 53—Multichannel
Video Distribution and Data Service

iii. Bidding Methodology

29. The bidding methodology for
Auction No. 53 will be simultaneous
multiple round bidding. The
Commission will conduct this auction
over the Internet, and telephonic
bidding will be available as well. As a
contingency plan, bidders may also dial
in to the FCC Wide Area Network.
Qualified bidders are permitted to bid
telephonically or electronically.

iv. Pre-Auction Dates and Deadlines

30. The following is a list of important
dates related to Auction No. 53:
October 29, 2003.
October 29, 2003;
12 p.m. ET.

Auction Seminar

Short-Form Application (FCC
FORM 175) Filing Window
Opens.

Short-Form Application (FCC

November 12,

FORM 175) Filing Window 2003; 6 p.m.
Deadline. ET.

Upfront Payments (via wire December 8, 2003;
transfer). 6 p.m. ET.

Mock Auction
Auction Begins

January 9, 2004.
January 14, 2004.

v. Requirements For Participation

31. Those wishing to participate in
the auction must:

* Submit a short-form application
(FCC Form 175) electronically by 6:00
p-m. ET, November 12, 2003.

+ Submit a sufficient upfront
payment and an FCC Remittance Advice
Form (FCC Form 159) by 6:00 p.m. ET,
December 8, 2003.

* Comply with all provisions
outlined in the Auction No. 53
Procedures Public Notice.

vi. General Contact Information

32. The following is a list of general
contact information related to Auction
No. 53:

General Auction Information: General
Auction Questions, Seminar
Registration—FCC Auctions Hotline,
(888) 225-5322, Press Option #2 or
direct (717) 338-2888, Hours of service:
8 a.m.—5:30 p.m. ET, Monday through
Friday.

Auction Legal Information: Auction
Rules, Policies, Regulations—Auctions
and Industry Analysis Division, Legal
Branch (202) 418—-0660.

Licensing Information: Rules,
Policies, Regulations, Licensing Issues,
Due Diligence, Incumbency Issues—
Public Safety and Private Wireless
Division (202) 418—-0680.

Technical Support: Electronic Filing,
FCC Automated Auction System—FCC
Auctions Technical Support Hotline
(202) 414-1250 (Voice), (202) 414-1255
(TTY), Hours of service: 8 a.m.—6 p.m.
ET, Monday through Friday.

Payment Information: Wire Transfers,
Refunds—FCC Auctions Accounting
Branch (202) 418-0578, (202) 418-2843
(Fax).

Telephonic Bidding: Will be
furnished only to qualified bidders.

FCC Forms: (800) 418-3676 (outside
Washington, DC), (202) 418-3676 (in the
Washington Area), http://www.fcc.gov/
formpage.html

FCC Internet Sites:
http://www.fcc.gov
http://wireless.fcc.gov/auctions
http://wireless.fcc.gov/uls

II. Short-Form (FCC Form 175)
Application Requirements

33. Guidelines for completion of the
short-form (FCC Form 175) are set forth
in Attachment D of the Auction No. 53
Procedures Public Notice.

A. License Selection

34. In Auction No. 53, FCC Form 175
will include a mechanism that allows an
applicant to create customized lists of
licenses. The applicant will select the
filter criteria and the system will
produce a list of licenses satisfying the
specified criteria. The applicant may
apply for all the licenses in the list (by
using the ““Save all filtered licenses”
option) or select and save individual
licenses separately from the list.

B. Ownership Disclosure Requirements
(FCC Form 175 Exhibit A)

35. All applicants must comply with
the uniform part 1 ownership disclosure
standards and in completing FCC Form
175 provide information required by
§§1.2105 and 1.2112 of the
Commission’s rules.
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C. Consortia and Joint Bidding
Arrangements (FCC Form 175 Exhibit B)

36. Applicants will be required to
identify on their short-form applications
any parties with whom they have
entered into any consortium
arrangements, joint ventures,
partnerships or other agreements or
understandings which relate in any way
to the licenses being auctioned,
including any agreements relating to
post-auction market structure.
Applicants will also be required to
certify on their short-form applications
that they have not entered into any
explicit or implicit agreements,
arrangements or understandings of any
kind with any parties, other than those
identified, regarding the amount of their
bids, bidding strategies, or the particular
licenses on which they will or will not
bid.

37. A party holding a non-controlling,
attributable interest in one applicant
will be permitted to acquire an
ownership interest in, form a
consortium with, or enter into a joint
bidding arrangement with other
applicants for licenses in the same
geographic license area provided that (i)
the attributable interest holder certifies
that it has not and will not
communicate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has formed a consortium or
entered into a joint bidding
arrangement; and (ii) the arrangements
do not result in a change in control of
any of the applicants. While the anti-
collusion rules do not prohibit non-
auction related business negotiations
among auction applicants, applicants
are reminded that certain discussions or
exchanges could touch upon
impermissible subject matters because
they may convey pricing information
and bidding strategies.

D. Eligibility

i. Bidding Credit Eligibility (FCC Form
175 Exhibit C)

38. A bidding credit represents the
amount by which a bidder’s winning
bids are discounted. The size of the
bidding credit depends on the average
of the aggregated annual gross revenues
for each of the preceding three years of
the bidder, its affiliates, its controlling
interests, and the affiliates of its
controlling interests.

39. In the Second Report and Order,
the Commission determined that three
levels of bidding credits are appropriate
for MVDDS. Therefore, bidding credits
will be available to entrepreneurs, small
businesses, and very small businesses,

and consortia thereof, as follows for
Auction No. 53:

* A bidder with attributed average
annual gross revenues of not more than
$40 million for the preceding three
years (“entrepreneur”’) will receive a 15
percent discount on its winning bids;

» A bidder with attributed average
annual gross revenues of not more than
$15 million for the preceding three
years (“‘small business”) will receive a
25 percent discount on its winning bids;

+ A bidder with attributed average
annual gross revenues of not more than
$3 million for the preceding three years
(“very small business”) will receive a 35
percent discount on its winning bids.

Bidding credits are not cumulative; a
qualifying applicant receives the 15
percent, 25 percent, or 35 percent
bidding credit on its winning bid, but
only one credit per license.

40. Bidders should note that unjust
enrichment provisions apply to a
winning bidder that utilizes a bidding
credit and subsequently seeks to assign
or transfer control of its license or
construction permit to an entity not
qualifying for the same level of bidding
credit.

ii. Tribal Land Bidding Credit

41. To encourage the growth of
wireless services in federally recognized
tribal lands the Commission has
implemented a tribal land bidding
credit. See section V.F. of the Auction
No. 53 Procedures Public Notice.

42. Attribution for entrepreneur, small
business, and very small business
eligibility. In determining which entities
qualify as entrepreneurs, small
businesses, or very small business, the
Commission will consider the gross
revenues of the applicant, its affiliates,
its controlling interests, and the
affiliates of its controlling interests. The
Commission does not impose specific
equity requirements on controlling
interest holders. Once the principals or
entities with a controlling interest are
determined, only the revenues of those
principals or entities, the affiliates of
those principals or entities, the
applicant and its affiliates, will be
counted in determining small business
eligibility.

43. Each member of a consortium of
entrepreneurs, small businesses or very
small businesses must disclose its gross
revenues along with those of its
affiliates, its controlling interests, and
the affiliates of its controlling interests.

iii. Eligibility Restrictions for Cable
Operators

44. Applicants should note that
§101.1412 of the Commission’s rules
provide certain eligibility restrictions

for cable operators. Specifically, no
cable operator, nor any entity owning an
attributable interest in a cable operator,
shall have an attributable interest in an
MVDDS license if such cable operator’s
service area significantly overlaps the
MVDDS license area.

iv. Supporting Documentation

45. Applicants should note that they
will be required to file supporting
documentation to their FCC Form 175
short-form applications to establish that
they satisfy the eligibility requirements
to qualify as entrepreneurs, small
businesses, or very small businesses (or
consortia of entrepreneurs, small
businesses, or very small businesses) for
this auction. Applicants should also
note that they must fulfill the
certification requirements of
§101.1412(g)(2) of the Commission’s
rules relating to complying with the
eligibility restrictions for cable
operators.

46. Applicants should further note
that submission of an FCC Form 175
application constitutes a representation
by the certifying official that he or she
is an authorized representative of the
applicant, has read the form’s
instructions and certifications, and that
the contents of the application and its
attachments are true and correct.
Submission of a false certification to the
Commission may result in penalties,
including monetary forfeitures, license
forfeitures, ineligibility to participate in
future auctions, and/or criminal
prosecution.

47. Entrepreneur, small business, or
very small business eligibility (Exhibit
C). Entities applying to bid as
entrepreneurs, small businesses, or very
small businesses (or consortia of
entrepreneurs, small businesses, or very
small businesses) will be required to
disclose on Exhibit C to their FCC Form
175 short-form applications, separately
and in the aggregate, the gross revenues
for the preceding three years of each of
the following: (i) The applicant, (ii) its
affiliates, (iii) its controlling interests,
and (iv) the affiliates of its controlling
interests. Certification that the average
annual gross revenues for the preceding
three years do not exceed the applicable
limit is not sufficient. A statement of the
total gross revenues for the preceding
three years is also insufficient. The
applicant must provide separately for
itself, its affiliates, its controlling
interests, and the affiliates of its
controlling interests, a schedule of gross
revenues for each of the preceding three
years, as well as a statement of total
average gross revenues for the three-year
period. If the applicant is applying as a
consortium of entrepreneurs, small
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businesses, or very small businesses,
this information must be provided for
each consortium member.

E. Provisions Regarding Defaulters and
Former Defaulters (FCC Form 175
Exhibit D)

48. Each applicant must certify on its
FCC Form 175 application under
penalty of perjury that the applicant, its
controlling interests, its affiliates, and
the affiliates of its controlling interests,
as defined by § 1.2110, are not in default
on any payment for Commission
licenses (including down payments) and
not delinquent on any non-tax debt
owed to any Federal agency. In
addition, each applicant must attach to
its FCC Form 175 application a
statement made under penalty of
perjury indicating whether or not the
applicant, its affiliates, its controlling
interests, or the affiliates of its
controlling interests, as defined by
§1.2110, have ever been in default on
any Commission licenses or have ever
been delinquent on any non-tax debt
owed to any Federal agency. Applicants
must include this statement as Exhibit
D of the FCC Form 175.

49. “Former defaulters”—i.e.,
applicants, including their attributable
interest holders, that in the past have
defaulted on any Commission licenses
or been delinquent on any non-tax debt
owed to any Federal agency, but that
have since remedied all such defaults
and cured all of their outstanding non-
tax delinquencies—are eligible to bid in
Auction No. 53, provided that they are
otherwise qualified. However, as
discussed infra in section IIL.D.iii,
former defaulters are required to pay
upfront payments that are fifty percent
more than the normal upfront payment
amounts.

F. Installment Payments

50. Installment payment plans will
not be available in Auction No. 53.

G. Other Information (FCC Form 175
Exhibits E and F)

51. Applicants owned by minorities
or women, as defined in 47 CFR
1.2110(c)(2), may attach an exhibit
(Exhibit E) regarding this status. This
applicant status information is collected
for statistical purposes only and assists
the Commission in monitoring the
participation of “designated entities” in
its auctions. Applicants wishing to
submit additional information may do
so on Exhibit F (Miscellaneous
Information) to the FCC Form 175.
Applicants must also certify as an
exhibit to their short-form application
that they, and all parties to the
application, will come into compliance

with § 101.1412(a) regarding eligibility
restrictions for cable operators. This

certification should be included as
Exhibit F.

H. Minor Modifications to Short-Form
Applications (FCC Form 175)

52. After the short-form filing
deadline (6:00 p.m. ET on November 12,
2003), applicants may make only minor
changes to their FCC Form 175
applications. Applicants will not be
permitted to make major modifications
to their applications (e.g., change their
license selections, change the certifying
official, change control of the applicant,
or change bidding credits). See 47 CFR
1.2105. Permissible minor changes
include, for example, deletion and
addition of authorized bidders (to a
maximum of three) and revision of
exhibits. Applicants should make these
modifications to their FCC Form 175
electronically and submit a letter,
briefly summarizing the changes, by
electronic mail to the attention of
Margaret Wiener, Chief, Auctions and
Industry Analysis Division, at the
following address: auction53@fcc.gov.
The electronic mail summarizing the
changes must include a subject or
caption referring to Auction No. 53. The
Bureau requests that parties format any
attachments to electronic mail as
Adobel AcrobatO (pdf) or Microsoft
Word documents.

53. A separate copy of the letter
should be faxed to the attention of
Kathryn Garland at (717) 338-2850.

I. Maintaining Current Information in
Short-Form Applications (FCC Form
175)

54. Section 1.65 of the Commission’s
rules requires an applicant to maintain
the accuracy and completeness of
information furnished in its pending
application and to notify the
Commission within 30 days of any
substantial change that may be of
decisional significance to that
application. Amendments reporting
substantial changes of possible
decisional significance in information
contained in FCC Form 175
applications, as defined by 47 CFR
1.2105(b)(2), will not be accepted and
may in some instances result in the
dismissal of the FCC Form 175
application.

II. Pre-Auction Procedures
A. Auction Seminar

55. On Wednesday, October 29, 2003,
the FCC will sponsor a free seminar for
Auction No. 53 at the Federal
Communications Commission, located
at 445 12th Street, SW., Washington,

DC. The seminar will provide attendees
with information about pre-auction
procedures, auction conduct, the FCC
Automated Auctions System, auction
rules, and the MVDDS service rules. A
registration form is attached as
Attachment D of the Auction No. 53
Procedures Public Notice.

B. Short-Form Application (FCC Form
175)—Due November 12, 2003

56. In order to be eligible to bid in this
auction, applicants must first submit an
FCC Form 175 application. This
application must be submitted
electronically and received at the
Commission no later than 6 p.m. ET on
November 12, 2003. Late applications
will not be accepted.

57. There is no application fee
required wh