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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs;
Dexamethasone Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Veterinary Laboratories, Inc. The
ANADA provides for the use of
dexamethasone injectable solution for
the treatment of primary bovine ketosis
and as an anti-inflammatory agent in
cattle and horses.

DATES: This rule is effective October 2,
2003.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV 104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549, e-
mail: lluther@cvmn.fda.gov.

SUPPLEMENTARY INFORMATION: Veterinary
Laboratories, Inc., 12340 Santa Fe Dr.,
Lenexa, KS 66215, filed ANADA 200—
324 that provides for use of
Dexamethasone Injection for the
treatment of primary bovine ketosis and
as an anti-inflammatory agent in cattle
and horses. Veterinary Laboratories’
Dexamethasone Injection is approved as
a generic copy of Schering-Plough
Animal Health’s AZIUM
(dexamethasone) Solution 2 Mg.,
approved under NADA 012-559. The
ANADA is approved as of August 19,
2003, and the regulations are amended
in §522.540 to reflect the approval. The

basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Section 522.540 is amended by
revising paragraph (a) to read as follows:

§522.540 Dexamethasone injection.

(a)(1) Specifications. Each milliliter of
solution contains 2 milligrams (mg)
dexamethasone.

(2) Sponsors. See sponsors in
§510.600(c) of this chapter:

(i) Nos. 000061 and 059130 for use as
in paragraph (a)(3) of this section.

(ii) No. 000857 for use as in
paragraphs (a)(3)(i)(C), (a)(3)(1)(D),
(a)(3)(i1)(A), and (a)(3)(iii) of this
section.

(3) Conditions of use—(i) Amount.
The drug is administered intravenously

or intramuscularly and dosage may be
repeated if necessary, as follows:

(A) Dogs. 0.25 to 1 mg.

(B) Cats. 0.125 to 0.5 mg.

(C) Horses. 2.5 to 5 mg.

(D) Cattle. 5 to 20 mg, depending on
the severity of the condition.

(ii) Indications for use. The drug is
indicated:

(A) For the treatment of primary
bovine ketosis and as an anti-
inflammatory agent in cattle and horses;

(B) As an anti-inflammatory agent in
dogs and cats.

(iii) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

* * * *

Dated: September 11, 2003.
Linda Tollefson,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 03—-24928 Filed 10-1-03; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 938
[PA-135-FOR]

Pennsylvania Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving a proposed
amendment to the Pennsylvania
regulatory program (the ‘“Pennsylvania
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Pennsylvania
proposed revisions to its rules about
surface and ground water monitoring
and coal refuse disposal to satisfy
required program amendments.
Additionally, Pennsylvania submitted
new rules concerning coal refuse
disposal operations. Pennsylvania
intended to revise its program to be
consistent with the corresponding
Federal regulations and SMCRA, clarify
ambiguities, and provide additional
safeguards. Finally, we are removing a
regulatory program amendment where
we required Pennsylvania to correct
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cross-section references within the
Pennsylvania Surface Mining
Conservation and Reclamation Act (PA
SMCRA).

EFFECTIVE DATE: October 2, 2003.
FOR FURTHER INFORMATION CONTACT.:
George Rieger, Acting Field Office
Director, Harrisburg Field Office,
Telephone: 717-782-4036, Internet
address: grieger@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Pennsylvania Program
II. Submission of the Proposed Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Pennsylvania
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the
Pennsylvania program on July 30, 1982.
You can find background information
on the Pennsylvania program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval of the Pennsylvania program
in the July 30, 1982, Federal Register
(47 FR 33050). You can also find later
actions concerning Pennsylvania
program and program amendments at 30
CFR 938.11, 938.12, 938.15 and 938.16.

II. Submission of the Proposed
Amendment

By two letters, both dated December
20, 2001, Pennsylvania sent us proposed

amendments to its program
(Administrative Record Nos. PA 837.101
and 881.00) under SMCRA (30 U.S.C.
1201 et seq.). In PA 837.101,
Pennsylvania revised and added
regulations at 25 Pennsylvania Code (Pa.
Code) Chapters 88 and 90 regarding coal
refuse disposal operations to implement
statutory changes made to its Coal
Refuse Disposal Control Act (CRDCA).
Through these revised and added
regulations, Pennsylvania was also
responding to required amendments
codified at 30 CFR 938.16(vvv), (www),
(xxx), (yyy), (zzz), (aaaa), and (bbbb). We
required these amendments to the
Pennsylvania program as a result of our
review of Pennsylvania’s amendment to
the CRDCA as found in the April 22,
1998, Federal Register (63 FR 19802). In
a May 22, 1998, letter (Administrative
Record No. PA 837.72) to OSM,
Pennsylvania provided clarifications in
response to the required amendments.
In the February 2, 2000, Federal
Register (65 FR 4882), we responded to
Pennsylvania’s clarifications by
indicating that we would remove the
required program amendments when
Pennsylvania’s clarifications were
incorporated into regulations and those
regulations were approved by OSM. In
the amendment submitted under PA
837.101, Pennsylvania has provided
those regulations.

In PA 881.00, Pennsylvania submitted
changes made to its regulations at 25 Pa.
Code 89.59(a)(2), (3) and (b) regarding
ground water monitoring. These
changes were made in response to the
required amendment at 30 CFR
938.16(hh) in which we required
Pennsylvania to amend its program to
be no less effective than 30 CFR
784.14(h)(1) regarding ground water
monitoring plans. At a minimum, the
plans are to contain the total dissolved
solids or specific conductance, pH, total
iron, total manganese, and water levels
shall be monitored and data submitted
to Pennsylvania at least every three
months for each monitoring location.

In a third letter dated November 16,
2001 (Administrative Record No. PA
880.00), Pennsylvania sent us an
explanation regarding citation of cross-
references in PA SMCRA required by
the program amendment at 30 CFR
938.16(kk).

We announced receipt of the
proposed amendments in the January
25, 2002, Federal Register (67 FR 3633).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
February 25, 2002. We received
comments on PA 837.101 from four
Federal agencies, on PA 881.00 we
received comments from two Federal
agencies, and on PA 880.00 we received
comments from one Federal agency.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment. Any
revisions that we do not specifically
discuss below concern nonsubstantive
wording or editorial changes.

In the proposed amendment,
Pennsylvania submitted regulations that
implement provisions of the CRDCA.
Many of these regulations are
substantively the same, or have the
same meaning, as portions of the
CRDCA that are already in the approved
Pennsylvania program. We announced
our approval of these portions of the
CRDCA in the April 22, 1998, Federal
Register (63 FR 19802). The following
regulations, listed in the first column of
the table below, are approved because
they are substantively identical to, or
have the same meaning as, the
corresponding State statutory provisions
(shown in the second column) that we
approved on April 22, 1998:

Regulation

Corresponding CRDCA sections that were previously approved

25 Pa.
25 Pa.

Code 88.332
Code 90.1 definition of “operator”

Section 30.56a(i).

25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.

Code 90.1 definition of “public recreational impoundment” .........
Code 90.167(d)
Code 90.201 definition of “preferred site” ....
Code 90.202(a)
Code 90.202(b)(1)
Code 90.202(b)(2) ...
Code 90.202(c)
Code 90.202(d)
Code 90.202(e)(1)—(7) ....
Code 90.204(a)(1)—(3) ....
Code 90.204(b)(1)—(3) ....
Code 90.205

Section 30.53 Definitions (8): “operator”.

Section 30.53 Definitions (10.1): “public recreational impoundment”.

Section 30.56a(i).

Section 30.54a(a)(1)—(5).

Section 30.54a(a).
Section 30.54a(c).
Section 30.54a(d).

Section 30.54a(c), (d).
Section 30.54a(c), (d).

Section 30.54a(b).

Section 30.54a(c), (d).
Section 30.54a(c), (d).

Section 30.54a(e).
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Regulation

Corresponding CRDCA sections that were previously approved

25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.
25 Pa.

Code 90.303(a)(1)
Code 90.303(a)(2)(i)—(v)
Code 90.305(a)(1)(i)—(ii) ...
Code 90.305(a)(2)—(4) ....
Code 90.305(a)(6)
Code 90.305(a)(7)
Code 90.305(b)
Code 90.305(c)

Code 90.302 definition of “abatement plan”
Code 90.302 definition of “actual improvement” ...
Code 90.302 definition of “best technology” .................
Code 90.302 definition of “pollution abatement area” ..

Section 30.56b(b)(1).

Section 30.56b(c)(5).
Section 30.56b(c)(7).
Section 30.56b(d).

Section 30.56b(c)(6).

Section 30.53 Definitions (1): “abatement plan”.

Section 30.53 Definitions (1.1) “actual improvement”.
Section 30.53 Definitions (1.4) “best technology”.

Section 30.53 Definitions (9.1) “pollution abatement area”.

Section 30.56b(b)(2)(i)—(v).
Section 30.56b(c)(1)(i)—(ii).
Section 30.56b(c)(2)—(4).

The following section contains our
evaluation of regulations that do not
have substantively identical
corresponding sections to those in the
CRDCA. Pennsylvania has made
changes to its regulations at Chapter 88
covering coal refuse disposal operations
in the anthracite region as well as
regulations at Chapter 90 covering
operations in the bituminous region.

Chapter 88 Anthracite Coal

25 Pa. Code 88.281 Requirements.
This section formerly required
anthracite coal operators who conduct
coal refuse disposal activities to comply
with the performance standards and
design requirements of this subchapter.
Pennsylvania added references to the
new coal refuse disposal regulations to
insure that anthracite operators comply
with these new standards. Although
these references have no direct Federal
counterparts, the Director is approving
them because they do not render the
Pennsylvania program inconsistent with
SMCRA or the Federal regulations.

25 Pa. Code 88.310 Coal refuse
disposal: general requirements.
Pennsylvania added subsections (j) and
(k) to this section. Subsection (j)
requires that the system to prevent
adverse impacts to the surface and
groundwater shall be constructed in
accordance with design schematics, test
results, descriptions, plans, maps,
profiles or cross-sections approved in
the permit and shall function to prevent
adverse impacts to surface water and
groundwater. This section is essentially
the same as 25 Pa. Code 90.122(g) that
the Director is approving below. This
section will assure that anthracite refuse
disposal operations are conducted in
conjunction with the same safeguards as
those in the bituminous region.
Although these subsections have no
direct Federal counterparts, the Director
is approving them because they do not
render the Pennsylvania program
inconsistent with SMCRA or the Federal
regulations.

Subsection (k) provides the design
and installation requirements of a
system designed to prevent
precipitation from coming in contact
with the coal refuse. These requirements
are essentially the same as those that the
Director is approving at 25 Pa. Code
90.122(h) (see the discussion under 25
Pa. Code 90.122(h) below for more
information). The addition of these
requirements to Pennsylvania’s
anthracite regulations will insure that
anthracite coal refuse disposal
operations will be carried out with the
same safeguards in place as those in the
bituminous region. Although this
subsection has no direct Federal
counterpart, the Director is approving it
because it does not render the
Pennsylvania program inconsistent with
SMCRA or the Federal regulations.

Chapter 90 Coal Refuse Disposal

25 Pa. Code 90.1 Definition of “coal
refuse disposal”. Pennsylvania defines
““coal refuse disposal” in section 90.1 as
““the storage, placement, or disposal of
coal refuse.” The term includes
engineered features integral to the
placement of the coal refuse including
relocation or diversions of stream
segments contained within the proposed
fill area and the construction of required
systems to prevent adverse impacts to
surface water and groundwater and to
prevent precipitation from contacting
the coal refuse.” While the term “coal
refuse disposal” is not defined in the
Federal regulations, Pennsylvania’s
definition is used in its regulations for
meeting the requirements of 30 CFR
816.81(a)(1) which requires waste
disposal areas to minimize effects of
leachate and surface water runoff on
surface and ground water quality and
quantity. The Director finds that the
definition of “coal refuse disposal” is
not inconsistent with SMCRA or the
Federal regulations.

25 Pa. Code 90.5 Site selection and
permitting. Subsection (a) provides that
an applicant for a permit to conduct
coal refuse disposal activities shall

comply with Subchapter E (relating to
site selection) and shall use
Pennsylvania’s Technical Guidance
Document number 563-2113-660, titled
“Coal Refuse Disposal—Site Selection”
as guidance for selecting a coal refuse
disposal site. Subsection (b) provides
that after Pennsylvania has approved a
site in accordance with Subchapter E,
the applicant may apply for a permit for
coal refuse disposal activities. There is
no direct Federal counterpart for this
regulation. However, this section merely
describes the sequence of events that an
applicant must go through to secure a
permit for coal refuse disposal. Because
this section is not inconsistent with
SMCRA or the Federal regulations, the
Director is approving it.

25 Pa. Code 90.12 Geology.
Pennsylvania rearranged this section
and also added and deleted some
language. This section describes the
geologic information that an application
for coal refuse disposal must include.
Former subsection (a)(1) was combined
into subsection (a). Pennsylvania also
deleted language from former subsection
(a)(1) that described the information on
the specific geologic stratum that
operators are required to put in their
permit applications. The deleted
information required stratum
information that was tied to the lowest
coal seam to be mined. This information
was replaced with the phrase, “The
description shall include the strata
down to and including any aquifer that
may be affected.” Pennsylvania made
these changes because coal refuse
disposal operations typically do not
require the mining of coal. If coal
mining does occur in conjunction with
the refuse disposal operations, it will be
regulated under Pennsylvania’s surface
coal mining regulations.

The Federal regulation most
comparable to this section is found at 30
CFR 780.22(b)(1). This section requires
geologic information in applications to
include the deeper of either the stratum
immediately below the lowest coal seam
to be mined or any aquifer below the
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lowest coal seam to be mined which
may be adversely impacted by mining.
Since no coal mining will occur in a
refuse disposal operation,
Pennsylvania’s revised language
requiring a description of the stratum
down to and including the lowest
aquifer that could be affected is as
effective as the Federal regulations in
requiring the application to contain
geologic information about strata that
could be affected in a coal refuse
disposal operation. The Director finds
that this change is no less effective than
the Federal regulations and is approving
the change.

Former subsection (a)(1)(i) was moved
in its entirety to (a)(1). Former
subsection (a)(1)(ii) is now (a)(2) and
was changed from ‘“Depth, lithology and
structure of overburden or underlying
strata,” to “Depth, lithology and
structure of near-surface bedrock.” As
noted earlier, coal refuse disposal
operations in Pennsylvania generally are
fills that do not involve the mining of
coal. Therefore, the requirement to
provide the depth, lithology and
structure of overburden or underlying
strata, is not applicable since this
requirement is tied to a coal seam to be
mined. The Director finds that a
description of the lithology and
structure of the near-surface bedrock is
no less effective than the Federal
regulations requiring descriptions of the
strata to be affected by refuse
operations. Accordingly, the Director is
approving this change.

Former subsection (a)(2) has been
deleted. This section provided the
geologic information to be included in
an application for any portion of a
permit area in which the strata will be
removed. As noted earlier, this
provision is not applicable to refuse
disposal operations because coal mining
(unless otherwise authorized under
Pennsylvania’s surface mining
regulations) does not occur on such
operations. The Director is approving
this change.

Former subsection (b) has been
deleted. This section provided that an
applicant may request that the
requirements for a statement of the
results of the test borings or core
samplings required under subsection
(a)(2) may be waived in part or in its
entirety by the Department. Since
former subsection (a)(2) has been
deleted there is no reason to get a
waiver from its requirements, therefore,
the Director is approving deletion of this
section.

Pennsylvania added requirements (4)
through (9) to subsection (a). These
sections provide the application
requirements for describing the soils,

geologic strata characteristics, aquifers,
and mine workings below proposed
refuse disposal areas. These additions
do not correspond directly to any
Federal regulations. However, they
require operators to inform
Pennsylvania of the conditions beneath
and adjacent to the proposed coal refuse
disposal area. Because they require
additional descriptions of site
conditions, they are not inconsistent
with the Federal regulations, and the
Director is approving them.

Pennsylvania added a new subsection
(b) that provides that maps, cross-
sections, and geologic descriptions
required by this section shall be
prepared and certified by a qualified
registered professional geologist. The
Director finds that this section is no less
effective than the Federal regulations at
30 CFR 779/783.25(b), which provides
that a professional geologist is among
the professionals authorized to submit
maps and cross-sections for permit
information.

25 Pa. Code 90.13 Groundwater
information. In subsection (2),
Pennsylvania proposed to add the
following sentence to the end of the
subsection: ‘“The application shall
include a description of the
groundwater flow system as it relates to
the design and operation of the
proposed groundwater and surface
water protection system as described in
§90.50 (relating to Design criteria:
groundwater and surface water
protection system).” This section does
not have a direct Federal counterpart.
However, it is useful to provide a
description of the groundwater flow
system as it relates to design and
operation of the groundwater and
surface water protection system in the
application so that Pennsylvania may
evaluate the effectiveness of such
systems. The information required by 25
Pa. Code 90.13(2) assists operators in
meeting the requirements of, and is
therefore consistent with, 30 CFR
816.81(a)(1), which requires operators to
minimize adverse effects of leachate and
surface water runoff on surface and
ground water quality and quantity. As a
result, the Director is approving this
addition.

25 Pa. Code 90.45 Prime farmland
The only change to this section was the
addition of a reference to Subchapter E
which now requires that a person who
conducts or intends to conduct coal
refuse disposal activities on prime
farmlands historically used for
cropland, in accordance with
Subchapter E (relating to site selection),
to submit a plan as part of the permit
application for the disposal and
restoration of the land. The addition of

this language clarifies that an operator
must take into account the requirements
of subchapter E when proposing to
conduct refuse disposal on prime
farmland sites. In Subchapter E, section
90.202(e)(1) provides that Pennsylvania
will not approve coal refuse disposal on,
or within, prime farmlands except on
preferred sites. The Director finds that
because this section provides
protections for prime farmlands in
addition to those found in 30 CFR
785.17, it is consistent with that Federal
regulation and is hereby approved.

25 Pa. Code 90.49 Stream buffer
zone variance This is a new section
added to define the conditions when
Pennsylvania will allow coal refuse
disposal operations to occur within 100
feet of a stream. As such, it expands
upon and clarifies the statutory
provisions partially approved on April
22,1998 (63 FR 19806). Subsection (a)
provides that coal refuse disposal may
not occur within 100 feet of a stream,
however, the Department may grant a
variance under subsection (c) if the
application is consistent with
Subchapter E (relating to site selection).
Subsection (b) provides that surface
mining operations supporting coal
refuse disposal must comply with 25 Pa.
Code 86.102(12) relating to areas where
mining is prohibited or limited.
Subsection (c) provides the procedures
an operator must follow to obtain a
variance for disposal of coal refuse
within the 100-foot stream buffer zone
(SBZ) and the circumstances under
which the Department will grant such a
variance.

This amendment responds to the
required amendment codified at 30 CFR
938.16(www). This required
amendment concerns application of the
SBZ rule at 30 CFR 816/817.57. The
required amendment stated:

By July 1, 1998, Pennsylvania shall amend
the Pennsylvania program to authorize
stream buffer zone variances for coal refuse
disposal activities only where such activities
will not cause or contribute to the violation
of applicable State or Federal water quality
standards, and will not adversely affect water
quality and quantity, or other environmental
resources of the stream.

Pennsylvania’s submission of
regulations at 25 Pa. Code 90.49(a), (b)
and (c)(1), regarding coal refuse disposal
activities within a SBZ, are substantially
the same as the Federal regulations
regarding surface mining activities
within a SBZ found at 30 CFR 816/
817.57. Those sections provide
assurance that the activities will not
cause or contribute to the violation of
applicable State or Federal water quality
standards, and will not adversely affect
the water quantity and quality or other
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environmental resources of the stream.
In addition, at 25 Pa. Code 90.49(c)(2),
Pennsylvania contains regulations
regarding public notice of a potential
variance and a method by which the
public can file an exception to the
proposed variance with the aim of
receiving a public hearing. These
sections are no less effective than the
Federal regulations and we are
approving them. As a result, we will
remove the required amendment at 30
CFR 938.16(www).

In 25 Pa. Code 90.49(c)(3),
Pennsylvania has indicated that
variances to SBZs will be issued as
written orders specifying the methods
and techniques to be employed to
prevent or mitigate adverse impacts.
Mitigation can include, but is not
limited to, compensatory restoration
and enhancements of nearby streams or
stream segments. The first sentence of
this provision is essentially identical to
the statutory language previously
approved on April 22, 1998, which
states ‘““The variance shall be issued as
a written order specifying the methods
and techniques that must be employed
to prevent or mitigate adverse impacts.”
Therefore, there is no issue in approving
that language in regulation here. The
second sentence merely elaborates on
the scope of that mitigation concept we
have previously accepted by indicating
that it may include off-site restoration or
enhancement. Therefore, it is also
approved.

25 Pa. Code 90.50 Design criteria:
groundwater and surface water
protection system. This entire section
was added by the amendment and
provides the application requirements
for the performance standards of section
30.56a(i) of the CRDCA. Subsection (a)
provides that the application must
include a description of the system that
will be installed to prevent adverse
impacts to groundwater and surface
water, while subsection (b) requires the
application to include a description of
the system that will be installed to
prevent precipitation from coming in
contact with the coal refuse. Subsection
(c) provides that the Department’s
Technical Guidance Document number
563—2112-656, titled, “Liners—
Impoundments, Stockpiles and Coal
Refuse Disposal Areas” shall be used as
guidance for designing coal refuse
disposal sites incorporating earthen,
admixed, or synthetic liners or caps for
preventing adverse impact to
groundwater and surface water and for
preventing precipitation from contacting
coal refuse. Subsection (d) requires the
application to include a description of
the measures to be taken to ensure the
long-term functionality of the systems

described in subsections (a) and (b). The
description must address the site’s
susceptibility to mine subsidence and
deterioration due to physical or
chemical processes.

We approved Pennsylvania’s use of a
system to prevent adverse impacts to
surface and ground water and to prevent
precipitation from contacting the coal
refuse, as described in section 30.56a(i)
of the CRDCA, in the April 22, 1998,
Federal Register (63 FR 19807). The
requirements, as presented in the
amendment, to describe such systems in
the permit application including when
and how the systems will be used and
how they will be maintained are a
logical extension of the requirements of
their use. These permit application
requirements, in conjunction with the
requirements of previously approved
sections 25 Pa. Code 90.35 concerning
protection of the hydrologic balance,
and 25 Pa. Code 90.101 concerning
general requirements of the hydrologic
balance, are consistent with the
requirements of SMCRA section
515(b)(10) concerning protection of the
hydrologic balance and 30 CFR
816.81(a) concerning coal mine waste,
protection of surface and groundwater
from leachate and surface water runoff.
As a result, the Director is approving
this section.

25 Pa. Code 90.101 Hydrologic
balance: general requirements.
Pennsylvania proposed only a minor
change to this section. Subsection (b)
previously required coal refuse disposal
activities to be planned and conducted
to prevent pollution of the water. In this
amendment, Pennsylvania clarified that
the water referred to in this section is
groundwater and surface water. This
clarification is consistent with the
requirements of SMCRA section
515(b)(10) regarding minimizing
disturbances to surface and ground
water systems. As a result, the Director
is approving this section.

25 Pa. Code 90.116a Hydrologic
balance: water rights and replacement.
This new section provides that an
operator who conducts coal refuse
disposal and adversely affects a water
supply shall comply with 25 Pa. Code
87.119 (relating to water rights and
replacement). Section 87.119 requires
restoration or replacement of an affected
water supply with an alternate source
adequate in quantity and quality for the
purpose served by the supply. While we
are reviewing changes to 25 Pa. Code
87.119 as part of a different program
amendment, the Director finds that the
reference in 25 Pa. Code 90.116a to 25
Pa. Code 87.119 will insure that water
supplies adversely affected by coal
refuse disposal operation will be

restored or replaced. Therefore, the
Director is approving this section.

25 Pa. Code 90.122 Coal refuse
disposal. In this section, Pennsylvania
deleted former subsections (e) and (g),
and redesignated former subsection (f)
as (e) and former subsection (h) as (f).
Pennsylvania then added new
subsections (g) and (h). In the former
subsection (e) Pennsylvania required
coal refuse disposal areas to be located
on the most moderately sloping and
naturally stable areas available. The
section further provided that fill
materials suitable for disposal are to be
placed on or above a natural terrace,
bench or berm to provide additional
stability and prevent mass movement.
Former subsection (g) required coal
refuse disposal areas to be located in
areas where groundwater discharge and
surface water flows are minimal. These
sections, which have no direct Federal
counterparts, were designed to provide
stability to refuse disposal fills and
prevent pollution to surface and
groundwater, both of which are
provided for under the remaining and
new subsections of 25 Pa. Code 90.122.
Therefore, the Director is approving the
deletion of these sections.

The new subsection (g) requires refuse
disposal areas to be provided with a
system to prevent adverse impacts to
surface water and groundwater. New
subsection (h) specifies how and when
the system for preventing precipitation
from coming into contact with coal
refuse is to be installed. These sections
are derived from, and are consistent
with, section 30.56a(i) of the CRDCA
that we approved in the April 22, 1998,
Federal Register notice (63 FR 19807).
Therefore, the Director is approving
them.

Subchapter E. Site selection.
Pennsylvania is proposing to add a new
Subchapter E titled, ““Site Selection” to
the Chapter 90 regulations. Subchapter
E will contain 25 Pa. Code 90.201
Definitions, 25 Pa. Code 90.202 General
requirements, 25 Pa. Code 90.203
Proposing a preferred site, 25 Pa. Code
90.204 Proposing an alternate site, 25
Pa. Code 90.205 Alternatives analysis,
25 Pa. Code 90.206 Disapproval of a
proposed site, and 25 Pa. Code 90.207
Approval of a selected site.

25 Pa. Code 90.201 Definitions. This
section contains definitions of the terms
“search area,” and “selected site.”
These definitions are used to implement
Pennsylvania’s regulations for the
selection of sites for coal refuse disposal
operations.

Pennsylvania has defined the term
““search area’” to mean the geographic
area within a 1-mile radius of an
existing coal preparation facility or the
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25 square mile geographic area
encompassing a proposed coal
preparation facility. Although these
terms were not specifically used in the
CRDCA, the definitions were used in
section 30.54a(c) and (d) regarding
criteria for selecting sites for coal refuse
disposal operations. We approved the
use of the 1-mile radius in identifying
alternative sites for new refuse disposal
areas to support an existing coal mining
activity and the use of the 25 square
mile geographic area for alternative sites
for a proposed coal preparation facility
(63 FR 19806). Accordingly, the Director
is approving the definition of the term
“search area” in 25 Pa. Code 90.202.

The term “selected site” is defined as
a location selected by the applicant and
approved by the Department for which
the applicant can then apply for a
permit to conduct coal refuse disposal
activities. This term is not used in the
CRDCA and there is no comparable term
in the Federal regulations. We are
approving the term because we have
already approved the concept of coal
refuse disposal site selection set forth in
the CRDCA at 52 P.S. 30.54a(a) (63 FR
19806), and because the term is not
inconsistent with SMCRA or the Federal
regulations.

25 Pa. Code 90.202 General
requirements. Subsection (f) provides
that as part of the site selection process,
an applicant may request approval for
more than one site. The applicant will
have the option of choosing a selected
site from those approved by the
Department to be used as the site for
submitting an application on which to
conduct coal refuse disposal operations.
While there is no comparable Federal
regulation for this section, there is
nothing in SMCRA or the Federal
regulations to prevent an operator from
examining any number of sites to
conduct refuse disposal operations. Any
of the sites chosen must undergo the
permitting process and be approved by
the Department in accordance with the
counterparts to SMCRA and the Federal
regulations. Accordingly, the Director is
approving subsection (f) of 25 Pa. Code
90.202.

25 Pa. Code 90.203 Proposing a
preferred site. This section provides that
if an applicant proposes to use a
preferred site, the Department will
approve the proposed site subject to 25
Pa. Code 90.202(c) (relating to general
requirements) provided the applicant
demonstrates that the attendant adverse
environmental impacts will not clearly
outweigh the public benefits. This
section relates to section 30.54a(a) of the
CRDCA, which provides that preferred
sites shall be used for coal refuse
disposal unless the applicant

demonstrates another site is more
suitable; and that where the adverse
environmental impacts of the preferred
site clearly outweigh the public benefits,
the site shall not be considered a
preferred site. We approved section
30.54a(a) in the April 22, 1998, Federal
Register (63 FR 19804). Because 25 Pa.
Code 90.203 is consistent with the
approved State statutory provision, the
Director is approving it.

25 Pa. Code 90.206 Disapproval of a
proposed site This section provides that
if the Department disapproves the
applicant’s proposed site, the applicant
may submit a new proposal supporting
the selection of another site located
within or outside the search area. There
is no similar language in the CRDCA or
SMCRA or the Federal regulations.
However, there is no provision in
SMCRA or the Federal regulations that
prohibits an applicant from submitting
alternative proposals if one is turned
down. The Director finds this section is
not inconsistent with the Federal
regulations or SMCRA and is approving
it.

25 Pa. Code 90.207 Approval of a
selected site. This section provides that
Pennsylvania’s approval of a selected
site does not indicate it will approve an
application for coal refuse disposal
activities on the selected site. The
Director finds that this provision is
consistent with Pennsylvania’s
permitting responsibilities under State
counterparts to permitting requirements
contained in SMCRA and the Federal
regulations, and is therefore approving
it.

Subchapter F. Coal Refuse Disposal
Activities on Areas with Preexisting
Pollutional Discharges. This is a new
section added by Pennsylvania. These
regulations are modeled on existing
regulations regarding remining areas
with preexisting pollutional discharges
found in 25 Pa. Code Chapter 87,
Subchapter F and approved by OSM in
the February 19, 1986 Federal Register
(51 FR 5997).

25 Pa. Code 90.301 Scope. This
section gives a general overview of the
sections that follow and notes that
Chapter 86 (relating to surface and
underground coal mining: General) and
Subchapters A-D apply to
authorizations to mine areas with
preexisting pollutional discharges
except as specifically modified by this
chapter. The Director has approved,
with some conditions, the concept of
establishing coal refuse disposal areas
on sites with preexisting pollutional
discharges in the analysis of the
amendment of the CRDCA in the April
22,1998 Federal Register (63 FR
19802). Section 25 Pa. Code 90.301

introduces the concept in regulation;
therefore the Director is approving this
section.

25 Pa. Code 90.302 Definitions,
Baseline Pollution Load. Pennsylvania
added the definition of the term
“baseline pollution load” to 25 Pa. Code
90.302. This term is defined as, “The
characterization of the pollutional
material being discharged from or on the
pollution abatement area, described in
terms of mass discharge for each
parameter deemed relevant by the
Department, including seasonal
variations and variations in response to
precipitation events. The Department
will establish in each authorization the
specific parameters it deems relevant for
the baseline pollution load, including,
at a minimum, iron and acid loadings.”
This term was similarly defined in the
CRDCA except for the last sentence. The
term, including the last sentence, was
also defined in 25 Pa. Code 87.202
regarding remining on surface mining
sites with pollutional discharges. We
approved the definition in our
evaluation of the Chapter 87 regulations
in the February 19, 1986 Federal
Register (51 FR 5997). We are approving
the definition for use in coal refuse
disposal operations for the same
reasons.

25 Pa. Code 90.302 Definitions, Best
Professional Judgment. Pennsylvania
added the definition of the term “‘best
professional judgment” to 25 Pa. Code
90.302. The term is defined to mean,
“the highest quality technical opinion
forming the basis for the terms and
conditions of the treatment level
required after consideration of all
reasonably available and pertinent data.
The treatment levels shall be established
by the Department under sections 301
and 402 of the Federal Water Pollution
Control Act (33 U.S.C.A. §§1311 and
1342).” This definition is identical in
substance to the definition of ‘“best
professional judgment” found at 25 Pa.
Code sections 87.202 and 88.502, which
was approved by OSM as part of
Pennsylvania’s standards for treatment
of preexisting discharges on remined
areas in the February 19, 1986, Federal
Register (51 FR 5997). As a result, the
Director is approving the definition at
25 Pa. Code 90.302.

25 Pa. Code 90.302 Definitions, Coal
Refuse Disposal Activities. The term
“coal refuse disposal activities” was
similarly defined in the CRDCA and in
this section to mean the storage,
dumping or disposal of any waste coal,
rock, shale, slurry, culm, gob, boney,
slate, clay, underground development
wastes, coal processing wastes, excess
soil and related materials, associated
with or near a coal seam, that are either
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brought above ground or otherwise
removed from a coal mine in the process
of mining coal or are separated from
coal during the cleaning or preparation
operations. The term does not include
the removal or storage of overburden
from surface mining activities. In our
analysis of the term in the April 22,
1998, Federal Register (63 FR 19803),
we required Pennsylvania to amend its
program to clarify the meaning of the
term ‘“‘excess soil and related materials”
as used in the definition. This
requirement was codified at 30 CFR
938.16(vvv).

In the February 2, 2000, Federal
Register (65 FR 4882), we noted that
Pennsylvania submitted information in
response to the required amendment at
30 CFR 938.16(vvv). As part of that
response, Pennsylvania defined the term
“excess soil and related material to
mean rock, clay or other material
located immediately above or below a
coal seam and which are extracted from
a coal mine during the process of
mining coal. The term does not include
topsoil or subsoil.” In that Federal
Register notice, we indicated that we
would remove the required program
amendment when the clarification is
incorporated in Pennsylvania’s
regulations and those regulations are
approved by OSM. Pennsylvania
incorporated the definition of “excess
soil and related materials”” verbatim into
its regulations at 25 Pa. Code 90.302.
Therefore, the Director is approving the
definition and removing the required
amendment at 30 CFR 938.16(vvv).

25 Pa. Code 90.303 Applicability.
Subsection (b) provides that:

Notwithstanding subsection (a),
authorization will not be granted under this
subchapter for repermitting under § § 86.12
and 86.14 (relating to continued operation
under interim permits; and permit
application filing deadlines), permit renewals
under § 86.55 (relating to permit renewals:
general requirements) or permit transfers
under § 86.56 (relating to transfer of permit).

There is no direct Federal counterpart
to this provision but the Director is
approving it because it acts to limit
permits where coal refuse disposal
activities can occur. This section does
not make Pennsylvania’s coal refuse
disposal regulations less effective than
Federal regulations.

25 Pa. Code 90.304 Application for
authorization. This section provides the
permit application requirements for
operators seeking to obtain
authorization to conduct refuse disposal
operations on areas with preexisting
pollutional discharges. Parts of section
6.2(e) (52 P.S. 30.56b(e)) of the CRDCA
are repeated in this section.
Additionally, this section copies 25 Pa.

Code 87.204, which contains the surface
coal mining requirements for remining
areas with pollutional discharges. As
noted above, OSM approved 25 Pa.
Code 87.204 in the February 19, 1986,
Federal Register (51 FR 5997). The
Director is approving this section for the
same reasons.

25 Pa. Code 90.305 Application
approval or denial. Subsection (a)(5)
provides standards for success of
revegetation on areas approved under
this section. For areas previously
reclaimed to the standards of Chapters
87, 88 and 90, the revegetation success
standards of 25 Pa. Code 90.159 apply.
OSM previously approved the
revegetation standards in 25 Pa. Code
90.159. Therefore, the Director is
approving this portion of the
amendment.

Subsection (a)(5) also provides that
for those sites not previously reclaimed
to the standards of Chapters 87, 88, and
90 the standards of subsection (a)(5)(1)—
(iii) apply providing the site is not a
bond forfeiture. These standards are the
same as those OSM approved for
previously affected sites in 25 Pa.
87.205(a)(5)(i)—(ii). Therefore, the
Director is approving this section.

The submission of this portion of the
amendment satisfies the required
amendment codified at 30 CFR
938.16(zzz). This required amendment
indicates that Pennsylvania must amend
its program to be no less effective than
30 CFR 816.116(b)(5), by limiting the
application of the revegetation
standards under subsection 6.2(k) of the
CRDCA to areas that were previously
disturbed by mining and that were not
reclaimed to the State reclamation
standards.

The submission of this portion of the
amendment also allows us to remove
the required amendment codified at 30
CFR 938.16(aaaa). This section required
Pennsylvania to amend its program to
clarify that under Subsection 6.2(1) of its
Coal Refuse Disposal Act, a special
authorization for coal refuse disposal
operations will not be granted, when
such an authorization would result in
the site being reclaimed to lesser
standards than could be achieved if the
moneys paid into the Fund, as a result
of a prior forfeiture on the area, were
used to reclaim the site to the standards
approved in the original permit under
which the bond moneys were forfeited.
Pennsylvania responded to this required
amendment by including language in 25
Pa. Code 90.305(a)(5) that provides an
exception to the revegetation standards
for special authorization projects. The
revegetation standards of that section
are not applicable when such projects
are conducted on bond forfeiture sites

not previously reclaimed to the
standards of Chapters 87, 88 and 90,
where the money paid into the fund is
sufficient to reclaim the forfeited site to
the applicable standards. Additionally,
we find that the Pennsylvania program
prohibits the issuance of a special
authorization where preexisting
pollutional discharges would not be
adequately treated where proceeds paid
into the Surface Mining Conservation
and Reclamation Fund as a result of a
bond forfeiture on the proposed special
authorization site are sufficient to pay
for such treatment. In other words,
treatment of pollutional discharges will
not be compromised by special
authorizations. Our finding is based
upon two premises. First, according to
PADEP, there are no currently existing
sites for which the forfeited bond would
be sufficient to pay for adequate
discharge treatment. Second, discharge
treatment costs for any future sites will
be covered either by conventional
bonds, or by treatment trust funds. In
the event of operator default on such
sites, proceeds from the conventional
bonds or treatment trust funds must be
expended to accomplish discharge
treatment on the sites to which they are
dedicated. Thus, where those proceeds
are adequate to pay for discharge
treatment, they must be used to that
end. For these reasons, the remaining
concerns that led to the imposition of 30
CFR 938.16(aaaa) have been satisfied,
and we are hereby removing this
required amendment.

30 CFR 816.116(b)(5) requires that
vegetative cover, for areas previously
disturbed by mining that were not
reclaimed to the standards of
Subchapter K, shall not be less than the
ground cover existing before
redisturbance and shall be adequate to
control erosion. In Pennsylvania’s
amendment, 25 Pa. Code 90.305(a)(5)(ii)
and (iii) contains these requirements. As
a result, Pennsylvania has satisfied the
conditions of the required amendment
and we are removing it.

Subsection (d) provides that the
authorization allowed under this
subsection is only for the pollution
abatement area and does not apply to
other areas of the permit. The Director
is approving this portion of the
regulations because it limits the areas of
the permit on which coal refuse
disposal activities can occur. While
there is no direct Federal counterpart to
this provision, it does not make this
portion of the regulations less effective
than the Federal regulations regarding
coal refuse disposal.

25 Pa. Code 90.306 Operational
requirements. This section provides that
operators must comply with Chapter 86
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requirements, implement the approved
water monitoring program, implement
the approved abatement plan and notify
the Department prior to the completion
of each step of the abatement plan. In
addition, this section requires a progress
report be sent to the Department within
30 days of completion of each step of
the abatement program. We approved
the statutory authority for these
regulations, contained in 52 P.S.
30.56b(f)(1)—(4), on April 22, 1998 (63
FR 19808). Section 90.306 contains the
same requirements as 25 Pa. Code
87.206 that OSM approved in the
February 19, 1986, Federal Register (51
FR 5997) except that the reporting
statement signed by the operator in
section (a)(4) need not be notarized in
25 Pa. Code 90.306(a). The lack of a
notarized seal on the operator’s
statement does not lessen the reporting
requirements of this section. There is no
comparable Federal requirement to this
section so Pennsylvania’s reporting
requirements are more stringent than
any Federal provisions. The Director is
approving this section.

25 Pa. Code 90.307 Treatment of
discharges. This section provides that
operators shall comply with the effluent
standards of 25 Pa. Code 90.102 for
treating discharges, except for
preexisting discharges that are not
encountered during coal refuse
activities or implementation of the
abatement plan. For preexisting
discharges that are not encountered
during coal refuse activities or
implementation of the abatement plan,
the operator must treat the discharge to
comply with the effluent limits
established by best professional
judgment. The effluent limitations
established by best professional
judgment may not be less than the
baseline pollution load.

This section is the same as 25 Pa.
Code 87.207. OSM approved 25 Pa.
Code 87.207 in the February 19, 1986,
Federal Register (51 FR 5997). However,
both 25 Pa. Code 87.207 and 90.307
contain language that Pennsylvania
added after the 1986 approval. In 1989,
Pennsylvania amended 25 Pa. Code
87.207(b) by adding the following
language:

If the baseline pollution load when
expressed as a concentration for a specific
parameter satisfies the effluent limitations at
§87.102 (relating to hydrologic balance:
Effluent standards) for that parameter, the
operator shall treat the preexisting discharge
for that parameter to comply with either
effluent limitations established by best
professional judgment or the effluent
limitations at § 87.102.

In our evaluation of this revision, as
published in the May 31, 1991, Federal

Register (56 FR 24657,) we noted that
while the United States Environmental
Protection Agency (EPA) generally
concurred with the amendment package
that included the above-quoted change,
we asked for a specific determination by
EPA as to whether the new language in
section 87.207(b) is consistent with
section 301(p) of the Federal Water
Pollution Act, 33 U.S.C. 1311(p).
Section 301(p) authorizes the issuance
of National Pollutant Discharge
Elimination System permits with
modified effluent limitations for pH,
iron and manganese on previously
mined sites with preexisting discharges.
We decided to defer a decision on this
provision, pending specific EPA
concurrence.

While we did not receive specific
concurrence from EPA on revised 25 Pa.
Code 87.207(b), EPA did publish a final
rule on January 23, 2002 (67 FR 3370),
that addresses our questions concerning
the revision. Appendix B, part I d,
indicates that:

In the event that a pollutant concentration
in the data used to determine baseline is
lower than the daily maximum limitation
established in subpart C of this part for active
mine wastewater, the statistical procedures
should not establish a baseline more
stringent than the BPT and BAT effluent
standards established in subpart C of this
part.

This language, plus EPA’s
concurrence received for this
amendment, makes 25 Pa. Code 90.307
no less effective than the Federal
regulation at 30 CFR 816.42 which
provides that discharges of water from
areas disturbed by surface mining
activities must be made in compliance
with effluent limitations for coal mining
promulgated by EPA.

The submission of this section also
satisfies required amendments codified
at 30 CFR 938.16(xxx) and (yyy) that we
put into place as a result of our review
of the CRDCA (63 FR 19802). The
required amendment at 30 CFR
938.16(xxx) indicates that Pennsylvania
shall amend its program to clarify, in
regulations developed to implement the
provisions of section 6.2 of the CRDCA,
that preexisting discharges that are
encountered must be treated to the
effluent standards at 25 Pa. Code 90.102.

In the February 2, 2000, Federal
Register (65 FR 4883), we indicated that
we would remove the required
amendment at 30 CFR 938.16(xxx) if
Pennsylvania submitted regulations that
clarified that under section 6.2 of the
CRDCA, preexisting discharges that are
encountered must be treated to the State
effluent standards at 25 Pa. Code 90.102.
In its amendment, Pennsylvania
submitted section 25 Pa. Code 90.307

which indicates that in subsection (a)
that all discharges, except for
preexisting discharges that are not
encountered during coal refuse disposal
activities or the implementation of the
abatement plan, must comply with 25
Pa. Code 90.102. In this regulation,
Pennsylvania has satisfied the
conditions of the required amendment
and, as a result, we are removing it.

The required amendment at 30 CFR
938.16(yyy) indicates that Pennsylvania
shall amend its program to clarify that
subsection 6.2(h) of the CRDCA pertains
to preexisting discharges that are not
encountered. In the Federal Register of
April 22, 1998 (63 FR 19810), we
approved section 6.2(h) of the CRDCA to
the extent that it provides that an
operator may only discontinue treating
preexisting discharges that are not
encountered when the operator
demonstrates that the “baseline”
pollution load is no longer being
exceeded. Preexisting discharges must
be treated to the water quality standards
of 25 Pa. Code 90.102.

In this amendment, Pennsylvania
submitted 25 Pa. Code 90.307(b) which
provides that preexisting discharges that
are not encountered must comply with
effluent limitations established by best
professional judgment. The best
professional judgment limitations
cannot be less than the baseline
pollution load. Subsection (d) in
describing when an operator may
discontinue treating the discharges
under subsection (b), indicates that
treatment may be discontinued when
the preexisting discharges are meeting
the effluent limits established in
subsection (b). Taken together,
subsections (b) and (d) satisfy the
conditions of the required amendment
at 30 CFR 938.16(yyy) and as a result,
we are removing it.

25 Pa. Code 90.308 Request for bond
release. This section is the same as 25
Pa. Code 87.208 that OSM approved on
February 19, 1986. The Director is
approving this section for the same
reason. We note that section 90.308
states that 25 Pa. Code subsection
86.172(d) shall not apply to the release
of bonds for pollution abatement areas.
Subsection 86.172(d) no longer exists;
however, since the now deleted
provision would not have applied to
bond releases under section 90.308
anyway, the cross-reference to it is a
nullity.

25 Pa. Code 90.309 Criteria and
schedule for release of bonds on
pollution abatement areas. For the most
part, this section is the same as 25 Pa.
Code 87.209 that OSM approved on
February 19, 1986, except for two areas.
In the first, the percentage of bond



Federal Register/Vol. 68, No. 191/ Thursday, October 2, 2003 /Rules and Regulations

56773

release is different. In 25 Pa. Code
87.209(a), the initial bond release can be
up to 60% of the bond and the
percentage of the phase II bond release
in 25 Pa. Code 87.209(b) is not specified
(subsection (b) specifies only that the
Department will release an additional
bond while retaining an amount
sufficient to cover the cost of
reestablishing vegetation if completed
by a third party). In the regulations
covering coal refuse disposal at 25 Pa.
Code 90.309(a), the initial bond release
is up to 50% of the bond and the phase
II bond release specified in 25 Pa. Code
90.309(b) can be up to an additional
35% of the bond while retaining an
amount sufficient to cover the cost of
reestablishing vegetation if completed
by a third party. The regulations at 25
Pa. Code 90.309(a) could result in
retention of more of the bond after
phase I release than the counterpart
regulations at 25 Pa. Code Chapter 87.
This would provide more funds
available to complete reclamation if an
operator defaults after phase I release.
Therefore, the Director is approving this
portion of the amendment.

The second area of difference is at 25
Pa. Code 90.309(b)(3)(ii)(A)(). This
section deals with one of the standards
the operator must achieve to receive a
bond release of up to 35%. The section
provides that this portion of the bond
can be released if the operator, among
other things, has not caused degradation
of the baseline pollution load for a
period of twelve months from the date
of the initial bond release under
subsection (a), if backfilling, final
grading, drainage control, placement of
impermeable cover, topsoiling and
establishment of revegetation to achieve
the standard of success for revegetation
in 25 Pa. Code 90.305(a)(5) have been
completed. The similar section
approved by OSM on February 19, 1986,
for surface mines at 25 Pa. Code
87.209(b)(3)(ii)(A)(I) indicated that up to
35% of bonds could be released if the
operator, among other things, had not
caused degradation of the baseline
pollution load for the twelve months
prior to the date of application for bond
release and until the bond release is
approved under subsection (b), if final
grading, drainage control, topsoiling and
establishment of revegetation to achieve
the standard of success for revegetation
in 25 Pa. Code 87.205(a)(5) have been
completed. The difference in the two
sections amounts to the period of time
for demonstrating that the site did not
degrade the baseline pollution load. The
proposed rules at 25 Pa. Code
90.309(b)(3)(ii)(A)(I) provide for a
demonstration period of twelve months

from the date of the initial bond release,
while in the previously approved
regulation at 87.209(b)(3)(ii)(A)(I) the
demonstration period is for twelve
months prior to the date of application
for bond release and until the bond
release is approved. Pennsylvania
indicated that the demonstration period
for the bond release on coal refuse
disposal sites was set by the CRDCA
which is why it is different than the
surface mining regulations in Chapter
87. There is no comparable Federal
regulation for this provision. However,
the demonstration period is not
inconsistent with the Federal
regulations at 30 CFR 800.40(c)(2)
regarding the release of Phase II bonds.
As aresult, the Director is approving it.

The remaining sections of 25 Pa. Code
90.309 are the same as the sections of
25 Pa. Code 87.209 that OSM previously
approved on February 19, 1986.
Therefore the Director is approving
them.

Subchapter G. Experimental Practices.

25 Pa. Code 90.401 General. This
section provides the standards that coal
refuse disposal practices must attain to
be considered experimental practices.
Subsection (a) is approved because it is
substantively identical to, and therefore
no less stringent than, the
corresponding portions of section 711 of
SMCRA. In addition, subsection (b)
requires experimental practice permits
to meet all the provisions, standards,
and information requirements of 30 CFR
785.13. The Director finds that this
provision will make Pennsylvania’s
regulations no less effective than 30 CFR
785.13 and is therefore approving it.

Submission of this portion of the
amendment also satisfies the required
amendment codified at 30 CFR
938.16(bbbb). This required amendment
indicates that Pennsylvania must amend
its program by adding implementation
rules no less effective than 30 CFR
785.13 and no less stringent than
SMCRA section 711. Further,
Pennsylvania must clarify that
experimental practices are only
approved as part of the normal permit
approval process and only for
departures from the environmental
protection performance standards, and
that each experimental practice receive
the approval of the Secretary. This
required amendment is satisfied by
subsection 90.401(a), which is
substantively identical to most of
section 711 of SMCRA, and by
subsection (b), which requires
compliance with 30 CFR 785.13, which
contains the remaining applicable
requirements of section 711 of SMCRA
not covered by 90.401(a). Those

remaining requirements are that
experimental practices be approved
only as departures from the performance
standards in individual cases, and that
such practices must also receive the
approval of the Secretary of the United
States Department of the Interior, as
delegated to the OSM Director.
Therefore, we are removing 30 CFR

938.16(bbbb).

Removal of Required Amendments at
30 CFR 938.16(hh) and (kk)

In the required amendment codified
at 938.16(hh), we required Pennsylvania
to amend 25 Pa. Code 89.59(a)(1) and (2)
or otherwise amend its program to be no
less effective than 30 CFR 784.14(h)(1)
to require the monitoring plan to specify
that, at a minimum, the total dissolved
solids or specific conductance, pH, total
iron, total manganese, and water levels
shall be monitored and data submitted
to Pennsylvania at least every 3 months
for each monitoring location.

In response to this required
amendment, Pennsylvania submitted
changes to 25 Pa. Code 89.59(a)(3). The
changes include deleting the last
sentence from the section that reads,
“The Department will approve the
nature of data, frequency of collection,
reporting requirements and the duration
of the monitoring programs,” and
adding the following two sentences to
the end of the section:

Surface water shall be monitored for
parameters that relate to the suitability of the
surface water for current and approved
postmining land uses and to the objectives
for protection of the hydrologic balance as set
forth in § 89.36 (relating to protection of
hydrologic balance). At a minimum, total
dissolved solids or specific conductance
corrected to 250C, total suspended solids,
total iron, total manganese, acidity,
alkalinity, pH, sulfates and flow shall be
monitored and reported to the Department at
least every 3 months for each monitoring
location.

Pennsylvania is also proposing to
change 25 Pa. Code 89.59(b) by adding
a sentence to the end of the section that
reads, ‘“The Department may also
require the operator to conduct
monitoring and reporting more
frequently than every 3 months and to
monitor additional parameters beyond
the minimum specified in this section.”

We find that Pennsylvania’s
regulatory language regarding surface
and groundwater monitoring is
substantively identical to the
corresponding portions of the Federal
requirements at 30 CFR 784.14(h)(1) and
therefore satisfies the required
amendment at 30 CFR 938.16(hh). We
are removing the required amendment
at 30 CFR 938.16(hh).
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The required amendment codified at
30 CFR 938.16(kk) requires
Pennsylvania to correct cross-references
in two sections of PA SMCRA. In
section 3.1(c), the cross-reference to
section 4.2(f) was to be changed to
4(b)(f). In section 3.1(d), the cross-
reference to 18.6 was to be replaced
with Section 24.

In response to the required
amendment, Pennsylvania submitted a
letter dated November 16, 2001
(Administrative Record No. PA 880.00).
Pennsylvania explained that sections
3.1(c) and 3.1(d) of PA SMCRA are part
of a numbering system used by the
Pennsylvania Legislative Reference
Bureau. Likewise the cross-referenced
Sections 4.2(f) and 18.6 are also
Legislative Reference Bureau
numbering. Section 4b(f) is part of a
numbering system used in Purdon’s
Pennsylvania Statutes Annotated
(Purdon’s). The complete number for
Section 4(b)(f) in Purdon’s is 52 P.S.
1396.4b(f). Purdon’s 52 P.S. 1396.4b(f) is
the Legislative Reference Bureau’s
Section 4.2(f). Section 24 was formerly
a Purdon’s number. The complete
number for Section 24 in Purdon’s was
52 P.S. 1396.24. Section 1396.24 was
renumbered to 1396.18f in 1993 as a
result of amendments to PA SMCRA.
Purdon’s section 1396.18f is the
Legislative Reference Bureau’s Section
18.6. Pennsylvania believes that since
the cross-references in Sections 3.1(c)
and 3.1(d) of SMCRA are the
appropriate Legislative Reference
Bureau Numbers that should be
referenced, 30 CFR 938.16(kk) should be
removed.

We agree with Pennsylvania’s
explanation regarding the cross-
references and therefore, we are
removing the required amendment
codified at 30 CFR 938.16(kk).

IV. Summary and Disposition of
Comments

Public Comments
No public comments were received.
Federal Agency Comments

Four responses were received from
Federal agencies in response to
Pennsylvania’s submission under
Administrative Record No. PA 837.101.
One response was received from the
United States Department of the
Interior, Fish and Wildlife Service
(FWS), two responses were received
from the U.S. Department of Labor,
Mine Safety and Health
Administration’s (MSHA), and one
response was from the United States
Department of Agriculture, Natural
Resources Conservation Service (NRCS).

FWS submitted comments dated
February 25, 2002 (Administrative
Record No. PA 837.108). FWS indicated
that 25 Pa. Code 90.49, Stream Buffer
Zone Variance is inconsistent with
Federal regulations. FWS indicated that
the Federal regulations at 30 CFR 816.57
would prevent disturbance of a stream
channel in the ephemeral portion of
streams, 100 feet upstream of the
intermittent zone and is therefore more
protective of water quality and the
stream’s other environmental resources
than PADEP’s language. Our review of
this section finds that it is similar to the
stream buffer zone requirements of 25
Pa. Code 86.102(12) regarding areas not
suitable for mining that we previously
approved. Additionally, it appears that
Pennsylvania’s stream buffer zone may
protect more area around streams,
including the ephemeral zone upstream
from an intermittent portion of a stream,
because it includes areas 100 feet from
an intermittent or perennial stream
bank, and not just the stream itself. As
a result, we have found that
Pennsylvania’s regulations regarding
buffer zones are no less effective than
the Federal regulations.

FWS further indicated that language
at 25 Pa. Code 90.49(c)(1) that states that
a stream buffer zone variance will only
be granted if the operator demonstrates
to the satisfaction of PADEP that coal
refuse disposal will not adversely affect
water quality or other environmental
resources of the stream and will not
cause or contribute to the violation of
water quality standards is not as
effective as the requirement of 30 CFR
816.57. FWS indicated that the Federal
regulation requires that the regulatory
authority must make a finding that the
stream will be protected. We find that
Pennsylvania’s regulation does require
it to make a finding that the stream will
be protected because it requires that any
demonstration by the operator be made
to the Department’s satisfaction. The
Department will not be satisfied with
substandard demonstrations and
therefore will not allow a variance in
those circumstances. We have found
Pennsylvania’s regulation to be no less
effective than the Federal regulation.

Finally, regarding the stream buffer
zone regulation at 25 Pa. Code
90.49(c)(1), FWS indicated that the
words, ‘‘as a result of the variance’ are
also inconsistent with 30 CFR
816.57(a)(1) which states ““[s]urface
mining activities will not cause or
contribute to * * *”” We find that
because both 30 CFR 816.57(a)(1) and
90.49(c)(1) are specifically written for
stream buffer zones, there is no
significant difference between the
language of these two sections. In other

words, implicit in the language of the
Federal regulation is the required
finding that, as a result of the variance,
there will be no adverse effects on water
quality or quantity or other
environmental resources of the stream
nor violations of the State or Federal
water quality standards. Both 25 Pa.
Code 90.49(c)(1) and 30 CFR
816.57(a)(1) indicate the conditions
under which a buffer zone variance will
be issued and Pennsylvania’s language
is no less effective than the Federal
regulation in communicating those
conditions.

FWS’s other concern was with
threatened and endangered species.
FWS indicated that language to ensure
the protection of Federally listed
threatened or endangered species was
removed from the on-line version of
PADEP’s Technical Guidance Document
563—2113-660 titled, ‘“Coal Refuse
Disposal—Site Selection.” PADEP
indicated that a footnote containing the
referenced language was inadvertently
removed from the on-line version of the
Technical Guidance Document. The
footnote has subsequently been restored
to the on-line version of the document.
The footnote, as it now appears on page
4, reads:

PADEP’s Section 4.1 (b) of CRDCA
prohibits coal refuse disposal on non-
preferred sites that contain federally listed
threatened or endangered species. With
respect to preferred sites, the Department
will not approve (via the site selection
process) or permit (via the permitting
process) a site that is known or likely to
contain Federally listed threatened or
endangered species, unless the Department
concludes and the U.S. Fish and Wildlife
Service concurs that the proposed activity is
not likely to adversely affect Federally listed
threatened or endangered species or result in
the “take” of federally listed threatened or
endangered species in violation of Section 9
of the Endangered Species Act.

In our final rule of April 22, 1998 (63
FR 19802), we indicated that the
proposed site selection provision at
subsection 4.1(b) of the CRDCA was
approved to the extent of the provisions
contained in the above language.
Consequently, we find that FWS’s
concern has been answered.

MSHA'’s Wilkes-Barre Office replied
on January 14, 2002, (Administrative
Record No. PA 837.104) that the
amendment did not conflict with
existing MSHA regulations. On January
23, 2002, MSHA’s New Stanton Office
(Administrative Record No. PA 837.105)
replied that the amendment did not
conflict with its refuse pile regulations.

NRCS replied on January 29, 2002,
(Administrative Record No. PA 837.106)
that it found no inadequacies with the
proposed amendment.
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In regard to Pennsylvania’s
submission under Administrative
Record No. PA 881.00, there were three
responses from Federal agencies: two
from MSHA and one from NRCS.
MSHA'’s New Stanton Office replied on
January 11, 2002, (Administrative
Record No. PA 881.03) that the
amendment did not conflict with any of
MSHA'’s regulations under 30 CFR parts
75 and 77. MSHA’s Wilkes-Barre Office
replied on January 14, 2002,
(Administrative Record No. PA 881.04)
that nothing in the amendment
conflicted with existing MSHA
regulations. NRCS replied on January
29, 2002, (Administrative Record No.
PA 881.05) that it found no
inadequacies with the proposed change.

In regard to Pennsylvania’s
submission under Administrative
Record No. PA 880.00, we received a
response from MSHA’s Wilkes-Barre
office on September 6, 2002
(Administrative Record No. PA 880.04),
indicating that it had no comments on
the amendment.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). On February 25,
2002 (Administrative Record No. PA
837.107), EPA informed us that there are
no apparent inconsistencies with the
Clean Water Act or other statutes or
regulations under EPA’s jurisdiction
regarding Pennsylvania’s submission
under Administrative Record No. PA
837.101. EPA had three additional
comments:

(1) EPA commended the portion of
the amendment requiring the use of
previously impacted areas for refuse
disposal because of the environmental
benefits of reclamation of previously
impacted areas and because it would
spare non-impacted areas that would
otherwise be designated as refuse
disposal sites.

OSM accepts the comments and also
recognizes the environmental benefits of
Pennsylvania’s refuse disposal
regulations.

(2) EPA indicated that it is apparent
that some refuse disposal fills will be in
headwater areas and pointed out that
filling of waters of the United States
requires proper authorization under
Section 404 of the Clean Water Act,
administered by the U.S. Army Corps of
Engineers.

This comment is similar to one EPA
made during its review of the changes
to the CRDCA that precipitated this
amendment. For a detailed discussion of
OSM’s response to the comment, see the
final rule of April 22, 1998 (63 FR
19816-19819).

(3) Discharges from refuse disposal
sites into waters of the United States
require National Pollutant Discharge
Elimination System (NPDES) permits
from the Pennsylvania Department of
Environmental Protection. NPDES
permits for refuse disposal discharges
must meet the more stringent of effluent
guideline regulations under 40 CFR part
434 or those effluent limits necessary to
comply with Pennsylvania’s water
quality standards for the receiving
stream.

We note that one of the conditions of
EPA’s concurrence with the CRDCA
involved the relationship between
discharges and NPDES permits. For a
full discussion of the Director’s
concurrence with this condition, see the
final rule of April 22, 1998 (63 FR
19818-19819).

On September 5, 2002
(Administrative Record No. PA 880.05),
EPA also responded to our request for
comments on Pennsylvania’s
submission under Administrative
Record No. PA 880.00. After reviewing
Pennsylvania’s submission, EPA
determined that there were no apparent
inconsistencies with the Clean Water
Act or other statutes and regulations
under its jurisdiction.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Pennsylvania
sent us on December 20, 2001. In
addition, we are removing the required
amendments codified at 30 CFR
938.16(hh), (kk), (vvv), (www), (xxx),
(yyy), (zzz), (aaaa), and (bbbb).

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 938, which codify decisions
concerning the Pennsylvania program.
We find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is

based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
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Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal

regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 938

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 8, 2003.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

= For the reasons set out in the preamble,
30 CFR part 938 is amended as set forth
below:

PART 938—PENNSYLVANIA

= 1. The authority citation for part 938
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

= 2. Section 938.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§938.15 Approval of Pennsylvania
regulatory program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

December 20, 2001

October 2, 2003

* * *

* *

25 Pa. Code 88.281, 88.310, 88.332, 89.59, 90.1, 90.5, 90.12, 90.13,

90.34, 90.45, 90.49, 90.50, 90.101, 90.116a, 90.122, 90.167,
90.201-207, 90.301-309, and 90.401.

§938.16 [Amended]

= 3. Section 938.16 is amended by
removing and reserving paragraphs (hh),
(kk), (vvv), (www), (xxx), (yyy), (zzz),
(aaaa), and (bbbb).

[FR Doc. 03—24945 Filed 10-1-03; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[FRL—7566-3]

Regulation of Fuel and Fuel Additives:
Gasoline and Diesel Fuel Test Method
Update

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking action to make
certain fuel testing requirements more
consistent and up-to-date by having
refiners and laboratories use the most
current version of an American Society
of Testing and Materials (ASTM)
analytical test method.

Specifically, we are updating an
ASTM designated analytical test
method, ASTM D 1319 to the most
recent 2002a version which when
adopted will supersede earlier versions
of this method in EPA’s motor vehicle
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fuel regulations. This method is
designated in EPA regulations for
measuring chemical compositions in
reformulated gasoline (RFG),
conventional gasoline (CG), and diesel
fuel, specifically aromatics and olefins
in CG and RFG and aromatics in diesel
fuel. These updates allow for more
consistent use of the same methodology
across EPA motor vehicle fuel
regulations and incorporate
improvements in the test method
procedures that will ensure better
operation.

DATES: This direct final rule is effective
December 1, 2003, unless we receive
adverse comments or a request for
public hearing by November 3, 2003. If
the Agency receives adverse comment
or a request for public hearing, we will
withdraw this direct final rule by
publishing a timely withdrawal notice
in the Federal Register.

The incorporation by reference of
certain publications in this rule is
approved by the Director of the Office
of the Federal Register as of December
1, 2003.

ADDRESSES: If you wish to submit
comments or request a public hearing,
you should send any written materials
to the docket address listed and to Joe
Sopata, Chemist, Transportation &
Regional Programs Division, U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW. (6406]),

Washington, DC 20460 or by e-mail to
sopata.joe@epa.gov. Materials relevant
to this direct final rule have been placed
in docket A—2002-15 and docket A—
2001-21 located at the following
address: EPA Docket Center (EPA/DC),
Public Reading Room, Room B102, EPA
West Building, 1301 Constitution
Avenue, NW., Washington, DC. Dockets
may be inspected from 8:30 a.m. to 4:30
p-m., Monday through Friday, except on
government holidays. You may reach
the Air Docket by telephone at (202)
566—1742 and by facsimile at (202) 566—
1741. You may be charged a reasonable
fee for photocopying docket materials,
as provided in 40 CFR Part 2. Comments
and data may be submitted by email to:
a-and-r-docket@epa.gov. All comments
and data submitted in electronic form
must note the docket number, A—2002—
15. No confidential business
information (CBI) should be submitted
by e-mail.

FOR FURTHER INFORMATION CONTACT: If
you would like further information
about this rule or to request a hearing,
contact Joe Sopata, Chemist,
Transportation & Regional Programs
Division, (202) 564—-9034.

SUPPLEMENTARY INFORMATION: The
contents of today’s preamble are listed
in the following outline.

I. Regulated Entities
II. Rule Changes

A. Updating ASTM D 1319 Test Method to

2002a Year Version
III. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

J. Congressional Review Act

VI. Statutory Provisions and Legal Authority

I. Regulated Entities

Entities potentially affected by this
action include those involved with the
production, importation, distribution,
sale and storage of gasoline motor fuel
and diesel motor fuel.

The table below gives some examples
of entities that may have to comply with
the regulations. However, since these
are only examples, you should carefully
examine these and other existing
regulations in 40 CFR part 80. If you
have any questions, please call the
person listed in the FOR FURTHER
INFORMATION CONTACT section above.

NAICSs SIC Examples of potentially
Category codesa codesb regulated parties
([ e (V1S3 (Y TP PR TP PP 32411 2911 | Petroleum refiners.
INAUSTTY ettt h et a e ekt e bt e bt e s et et e e bt e e b et b e e nnn et e ntee s 54138 8734 | Testing Laboratories.

aNorth American Industry Classification System (NAICS).
bStandard Industrial Classification (SIC) system code.

II. Rule Changes

A. Updating ASTM D 1319 Test Method
to 2002a Year Version

Refiners, importers and oxygenate
blenders producing gasoline and diesel
motor vehicle fuel are required to test
Reformulated Gasoline (RFG),
Conventional Gasoline (CG) and diesel
fuel for various fuel parameters
including olefins, and aromatics. ASTM
test method D1319 is currently a
designated test method for measuring
olefins? in gasoline and aromatics 2 in
diesel fuel and is also allowed as an
alternative test method for measuring
aromatics 3 in gasoline. Because rules
were adopted at different points in time,
the regulations currently cite three

140 CFR 80.46(b).
240 CFR 80.2(z).
340 CFR 80.46(f)(3).

different versions of D 1319 (published
in three different years) for these
applications.

On February 26, 2002, the Agency
published a final rule entitled
“Regulation of Fuel and Fuel Additives:
Reformulated Gasoline Transition”.#
Among other things, this final rule
updated certain ASTM test methods for
RFG and CG, designated in EPA
regulations, to their most recent ASTM
version. Several designated test methods
were updated to their most recent
version including methods covering
oxygen content, distillation properties,
RVP, and aromatics. The designated test
method for olefins, ASTM D 1319, was
updated by EPA only to its 1998 version
and not to the most recent version. This
was because the 1999 version of ASTM
D 1319 (the most recent version at that

4February 26, 2002, (67 FR 8729).

time) had mistakenly left out an
important reference to use of another
ASTM method. ASTM D 5599-00, the
missing test method, measures
oxygenate concentration when present
in the gasoline sample. Measurement of
oxygenate content when oxygenates are
present is a required procedure when
determining olefin content. Therefore,
since ASTM D 5599-00 is EPA’s
designated method for oxygenate
determination, omission of this
procedure in the 1999 version of ASTM
1319 meant that it would not be
appropriate for EPA to adopt that
version of ASTM 1319. We explained in
our response to comments that “unless
a determination is made that ASTM D
5599-00 can be appropriately included
as a method for measuring oxygen and
oxygen content with ASTM D 1319-99,
EPA will retain the 1998 version of D
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1319 as the designated test method for
olefins”.5

Recently, David Bradley, the ASTM
Director of Committee D02 for
Petroleum Products and Lubricants, said
in a letter to EPA that ASTM has
updated test method D1319 to a 2002
year version.® Mr. Bradley also pointed
out that this most recent version of
ASTM D 1319 now includes the
reference to ASTM D 5599 thus
resolving the problem associated with
omission of EPA’s designated test
method for oxygen and oxygen content.
The American Petroleum Institute (API)
also submitted comments to EPA in
support of this test method update of
ASTM D 1319 to the 2002 year version.”
Thus, both ASTM and API support
revising our motor vehicle fuels

regulations to allow the use of D1319-
02a for testing of olefins.

In addition to updating our
regulations to allow for the use of ASTM
D 1319-02a for determining olefins in
gasoline (discussed above), we are also
today taking action to allow use of the
newest version of D1319 for
determination of aromatics content in
RFG and CG (as an alternative method)
and in determining aromatics content in
diesel motor fuel. Previous versions of
ASTM D1319 were allowed for
determining aromatic content under
previous rulemakings.

Table 1 lists the designated analytical
test methods and alternative analytical
test methods which are being updated
for parameters measured under RFG,
CG, and diesel fuels program in today’s

action. We have reviewed the 2002a
version of ASTM test method D 1319
and we are in agreement with its
revisions. We believe that the revisions
in ASTM D 1319-02a are not significant
changes that would cause a user of an
older version of the same method to
incur significant costs. All of the
revisions were deemed necessary by
ASTM so that improvements in the test
method’s procedures would ensure
better operation for the user of the test
method. By updating ASTM D 1319 to
the 2002a version for all three of these
applications, the required analytical
methodologies will be more consistent,
making it easier for manufacturers of
gasoline and diesel fuel to utilize the
ASTM technique for all fuels and
properties being tested.

TABLE 1.—DESIGNATED & ALTERNATIVE ANALYTICAL TEST METHODS UNDER RFG, CG & DIESEL FUEL PROGRAMS

Fuel parameter

Analytical test method

(012 11 1RSSR

Aromatics (gasoline and diesel)

tion.”

98.

ASTM D 1319-02a, entitled, “Standard Test Method for Hydrocarbon
Types in Liquid Petroleum Products by Fluorescent Indicator Absorp-

ASTM D 1319-02a, entitled, “Standard Test Method for Hydrocarbon
Types in Liquid Petroleum Products by Fluorescent Indicator Absorp-
tion”, for diesel fuel, this method is the designated test method, for
gasoline, this method is an alternative test method and if used as an
alternative method, its results must be correlated to ASTM D 5769—

In the “Proposed Rules” section of
today’s Federal Register, we are
publishing a proposed rule that matches
the substance of this direct final rule. If
the Agency receives adverse comment
or a request for public hearing by
November 3, 2003, we will withdraw
the direct final rule by publishing a
timely withdrawal notice in the Federal
Register. If the Agency receives no
adverse comment or a request for public
hearing by November 3, 2003, these test
method changes will be effective sixty
(60) days after publication of this direct
final rule in the Federal Register. We
are confident that sixty(60) days is
sufficient lead time for industry to
become familiar and implement this
most recent ASTM test method for the
applications mentioned above.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the

5See Air Docket # A—2001-21, Document # V-C—
01.

requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, we have determined that
this direct final rule is not a significant
regulatory action.

B. Paperwork Reduction Act

This action does not add any new
requirements involving the collection of

6 See Air Docket # A—2002—15, Document # II-D—

01.

information as defined by the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget (OMB) has approved the
information collection requirements
contained in the final RFG/anti-
dumping rulemaking (See 59 FR 7716,
February 16, 1994) and has assigned
OMB control number 2060-0277 (EPA
ICR No. 1591.14). The OMB has
approved the information collection
requirements contained in the final Tax
Exempt (Dyed) Highway Diesel Fuel
rulemaking (See 66 FR 64817, December
14, 2001) and has assigned OMB control
number 2060-0308 (EPA ICR No.
1718.03).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any

7 See Air Docket # A—2002—-15, Document # I[I-D—
02.
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previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
Part 9 and 48 CFR Chapter 15.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s direct final rule on small
entities, small entity is defined as: (1) A
small business that has not more than
1,500 employees (13 CFR 121.201); (2)

a small governmental jurisdiction that is
a government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s direct final rule on
small entities, we believe that this
action will not have a significant
economic impact on a substantial
number of small entities. We have
determined that no small entities will
experience an impact from this direct
final rule. ASTM test method D 1319 is
currently a designated test method for
measuring olefins in gasoline and
aromatics in diesel fuel and is also
allowed as an alternative test method for
measuring aromatics in gasoline (see
citations above in Section II.A). Because
rules were adopted at different points in
time, the regulations currently cite three
different versions of ASTM D 1319
(published in three different years) for
these applications. Currently, if a small
entity produces both gasoline and diesel
fuel, and it relies on ASTM D 1319 for
determining compliance with the fuel
parameters mentioned above, it must
maintain three different versions of
ASTM D 1319. These updates allow for
more consistent use of the same

methodology across EPA motor vehicle
fuel regulations, thus increasing
flexibility for small entities who
manufacture gasoline or diesel fuel.
Thus this direct final rule is expected to
reduce operating costs for all parties,
including small entities.

Although this direct final rule will not
have a significant impact on a
substantial number of small entities,
EPA has nonetheless tried to reduce the
impact of this rule on small entities. If
the Agency receives no adverse
comment or request for public hearing
on the corresponding proposed rule to
this direct final rule, these test method
changes will be effective sixty (60) days
after publication of this direct final rule
in the Federal Register. We are
confident that sixty (60) days is
sufficient lead time for small entities to
become familiar and implement this
ASTM test method for its applications.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal

intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s direct final rule contains no
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local or tribal governments or the
private sector. The rule would impose
no enforceable duty on any State, local
or tribal governments or the private
sector. This rule applies to gasoline
refiners, blenders and importers that
supply gasoline or diesel fuel.

E. Executive Order 13132: Federalisim

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This direct final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This direct final
rule updates an ASTM test method to its
most recent version. Thus, Executive
Order 13132 does not apply to this
direct final rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
direct final rule’s corresponding
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
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one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This direct final rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
This direct final rule applies to gasoline
refiners, blenders and importers that
supply gasoline or diesel fuel. Today’s
action updates an ASTM test method to
its most recent version, and does not
impose any enforceable duties on
communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this direct final
rule.

G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This direct final rule is not an
economically “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it does not have a

significant adverse effect on the supply,
distribution, or use of energy. EPA is
allowing additional flexibility and
streamlining the regulations by updating
an ASTM test method to its most
current version for three applications
under its motor vehicle programs.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rule will update an ASTM test
method which is a designated analytical
test method for two applications and an
alternative test method for one
application to its most recent ASTM
version. Today’s action does not
establish new technical standards or
analytical test methods, although it does
update an ASTM test method to its most
current version. To the extent that this
action would allow the use of standards
developed by voluntary consensus
bodies (such as ASTM) this action
would further the objectives of the
NTTAA.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U. S. Senate,
the U. S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(a).

VI. Statutory Provisions and Legal
Authority

Statutory authority for today’s direct
final rule comes from sections 211(c),
211(i) and 211(k) of the CAA (42 U.S.C.
7545(c) and (k)). Section 211(c) and
211(i) allows EPA to regulate fuels that
contribute to air pollution which
endangers public health or welfare, or
which impairs emission control
equipment. Section 211(k) prescribes
requirements for RFG and conventional
gasoline and requires EPA to
promulgate regulations establishing
these requirements. Additional support
for the fuels controls in today’s rule
comes from sections 114(a) and 301(a)
of the CAA.

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
Gasoline, Diesel, Imports, Incorporation
by reference, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: September 24, 2003.
Marianne Lamont Horinko,
Acting Administrator.

= For the reasons set forth in the
preamble, part 80 of title 40, chapter I of
the Code of Federal Regulations is
amended as follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7545 and
7601(a).

= 2. Section 80.2 is amended by revising
paragraphs (z) to read as follows:

§80.2 Definitions.

* * * * *

(z) Aromatic content is the aromatic
hydrocarbon content in volume percent
as determined by ASTM standard test
method D 1319-02a, entitled, ‘“Standard
Test Method for Hydrocarbon Types in
Liquid Petroleum Products by
Fluorescent Indicator Adsorption”.
ASTM test method D 1319-02a is
incorporated by reference. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be
obtained from the American Society for
Testing and Materials, 100 Barr Harbor
Dr., West Conshohocken, PA 19428—
2959. Copies may be inspected at the
Air Docket Center, room B-108, U.S.
Environmental Protection Agency,
Docket No. A—2202-15, 1200
Pennsylvania Avenue, NW.,
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Washington, DC 20460, or at the Office
of the Federal Register, National
Archives and Records Administration,
800 North Capitol Street, NW., Suite
700, Washington, DC.

* * * * *

= 3. Section 80.46 is amended by
revising paragraphs (b), (f)(3)(i), and (h)
to read as follows:

§80.46 Measurement of reformulated
gasoline fuel parameters.

(b) Olefins. Olefin content shall be
determined using ASTM standard
method D 1319-02a, entitled “Standard
Test Method for Hydrocarbon Types in
Liquid Petroleum Products by
Fluorescent Indicator Adsorption.”

* * * * *

* % %

(3) (i) Prior to September 1, 2004, any
refiner or importer may determine
aromatics content using ASTM standard
method D 1319-02a, entitled ““Standard
Test Method for Hydrocarbon Types in
Liquid Petroleum Products by
Flourescent Indicator Adsorption,” for
purposes of meeting any testing
requirement involving aromatics
content; provided that

(h) Incorporations by reference.
ASTM standard methods D 3606—99,
entitled “Standard Test Method for
Determination of Benzene and Toluene
in Finished Motor and Aviation
Gasoline by Gas Chromatography;” D
1319-02a, entitled “Standard Test
Method for Hydrocarbon Types in
Liquid Petroleum Products by
Fluorescent Indicator Adsorption;” D
4815-99, entitled “Standard Test
Method for Determination of MTBE,
ETBE, TAME, DIPE, tertiary-Amyl
Alcohol and C; to C4 Alcohols in
Gasoline by Gas Chromatography;” D
2622-98, entitled “Standard Test
Method for Sulfur in Petroleum
Products by Wavelength Dispersive X-
Ray Fluorescence Spectrometry;” D
3246-96, entitled “Standard Test
Method for Sulfur in Petroleum Gas by
Oxidative Microcoulometry;” D 5191—
01, entitled, “Standard Test Method for
Vapor Pressure of Petroleum Products
(Mini Method);” D 5599-00, entitled,
“Standard Test Method for
Determination of Oxygenates in
Gasoline by Gas Chromatography and
Oxygen Selective Flame Ionization
Detection;” D 5769-98, entitled,
“Standard Test Method for
Determination of Benzene, Toluene, and
Total Aromatics in Finished Gasolines
by Gas Chromatography/Mass
Spectrometry,” and D 86—01, entitled,
“Standard Test Method for Distillation

of Petroleum Products at Atmospheric
Pressure;” are incorporated by reference
in this section. These incorporations by
reference were approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from the
American Society for Testing and
Materials, 100 Barr Harbor Dr., West
Conshohocken, PA 19428-2959. Copies
may be inspected at the Air Docket
Center, room B-108, U.S.
Environmental Protection Agency,
Docket No. A-2202-15, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, or at the Office
of the Federal Register, National
Archives and Records Administration,
800 North Capitol Street, NW., Suite
700, Washington, DC.

[FR Doc. 03—24907 Filed 10-1-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 52
[CC Docket 99-200; FCC 03-140]

Numbering Resource Optimization

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission denied the petition for
forbearance filed by the Cellular
Telecommunications and Internet
Association (CTTIA) and found that
forbearance was not warranted.

FOR FURTHER INFORMATION CONTACT: Cara
Voth, Attorney, Wireline Competition
Bureau, Telecommunications Access
Policy Division, (202) 418-7400, TTY
(202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order in CC
Docket No. 99-200, FCC 03-140
released on June 26, 2003. The full text
of this document is available for public
inspection during regular business
hours in the FCC Reference Center,
Room CY—-A257, 445 Twelfth Street
SW., Washington, DC 20554.

I. Introduction

In this Order, the Commission denied
the petition for forbearance filed by the
Cellular Telecommunications and
Internet Association (CTIA) on June 28,
2002. CTIA sought forbearance from
further scheduled increases to the
numbering resources utilization
threshold. CTIA argued that forbearance
should be granted because the projected

life of the North American Numbering
Plan (NANP) has been extended, and
increases to the current utilization
threshold will raise the cost of
providing service and increase the risk
that numbering resources will not be
available to carriers when needed. All
commenters opposed CTIA’s
forbearance request. The Commission
denied CTIA’s Petition and found that
forbearance was not warranted.

II. Discussion

1. We find that CTIA’s forbearance
petition does not satisfy the forbearance
criteria set forth in section 10(a) of the
Act. Specifically, we find that the
numbering resources utilization
threshold, and the scheduled increases
up to the 75% cap, are necessary to
ensure that carriers will obtain
numbering resources in a just and
reasonable manner, i.e., only when and
where they are needed to provide
services. We further find that requiring
carriers to manage their numbering
inventories at increasing thresholds is a
preventative measure that is necessary
to protect consumers from premature
area code changes and exhaust of the
NANP. We also find that it is consistent
with the public interest to increase the
threshold because it will continue to
require carriers to use numbering
resources more efficiently, which will
benefit carriers and consumers.

Charges, Practices, Classifications and
Regulations

2. The scheduled increases to the
threshold ensure that carriers will
obtain additional numbering resources
only when they are needed and utilize
their numbering inventories on an
increasingly efficient basis. Such
efficiency is necessary to avoid the
waste of finite numbering resources that
are essential to providing
telecommunications service.
Conversely, freezing the threshold at its
current level could accelerate NANP
exhaust and burden customers with
premature area code changes, contrary
to the public interest.

3. As the Commission first concluded
in the Numbering Resource
Optimization First Report and Order, 65
FR 43251, July 13, 2000, the utilization
threshold requirement, coupled with the
MTE requirement, deters carriers from
stockpiling excessive inventories and
helps ensure that carriers optimize the
use of existing numbering resources.
Due in part to these measures, the
projected life of the NANP has been
significantly extended. Even CTIA lauds
the success of these measures.
Furthermore, the Pennsylvania
Commission submits that forbearance
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from increasing the utilization threshold
could result in the unnecessary
stranding of over 1.3 million individual
telephone numbers in Pennsylvania’s
NPAs. Thus, we find that the
Commission’s numbering resources
utilization threshold and its scheduled
increases are necessary to ensure that
carrier practices with regard to
numbering resources are not unjust or
unreasonable.

4. We also disagree with CTIA’s
suggestion that scheduled increases are
rendered unnecessary by the
Commission’s already existing authority
under sections 201 and 202 of the Act
to address unjust or unreasonable
carrier practices. While we agree that we
have authority pursuant to these
sections to address matters regarding
carriers’ access to numbering resources,
the existence of such authority does not,
by itself, negate the necessity of
retaining scheduled increases to the
utilization threshold. Targeted rules,
such as the utilization threshold and its
scheduled increases, provide an
additional measure to ensure that
carriers optimize the use of existing
numbering resources on an ongoing
basis to prevent premature NANP
exhaust. As mentioned above, telephone
numbers are a finite resource. Therefore,
we must maintain proactive and
predictable measures that preserve the
NANP in addition to depending on our
authority to initiate case-by-case
enforcement investigations. We find that
because of the concerns described
above, we would not be justified in
forbearing now, even if we were to
“revisit the issue at a later date if
necessary to preserve the NANP” as
CTIA suggests.

Consumer Protection

5. We conclude that retaining the
scheduled increases to the numbering
resource utilization threshold is
necessary for the protection of
consumers, and we disagree with CTIA
that forbearance in this instance would
benefit consumers. One of the
overarching goals of the Commission’s
numbering optimization orders is to
protect consumers from the expense and
inconvenience resulting from frequent
area code changes, and to prevent what
would be a costly premature expansion
of the NANP. We agree with the
Pennsylvania, California and Michigan
commissions that freezing the
utilization threshold could burden
customers with premature area code
changes as a result of earlier NANP
exhaust. We find that by increasing the
threshold, we are minimizing the
opportunity for carriers to stockpile
unused numbers when other carriers are

in need of such resources to serve their
customers. Higher utilization levels will
help to maximize the use of all available
numbers which, in turn, will delay the
exhaust of individual area codes.

6. Furthermore, we agree with the
states that maintain that evolving
technologies, as well as expanding
services, could cause the demand for
numbers to spike past the previous
levels. For example, as voice over
Internet protocol (VoIP) providers
continue to penetrate the
telecommunications market, the
demand for numbers may increase.
Such demand could burden existing
numbering resources. Therefore, we find
that requiring carriers to manage their
numbering inventories at higher
thresholds is a preventative measure
that is necessary to ensure that
consumers will not have to bear the
burden of premature area code changes
and NANP expansion.

7. We disagree with CTIA’s claim that
we should forbear from further increases
because they will lead to increased
carrier and consumer costs. CTIA has
not presented any data or detailed cost-
benefit analysis to support this
assertion. In fact, CTIA readily concedes
that it is “impossible to quantify the
administrative costs carriers will incur
from managing numbers at higher
utilization levels.” Moreover, the New
York and California commissions have
maintained utilization thresholds at
75% without any indication that there
have been adverse effects on consumers.
We are not convinced that increases to
the utilization threshold would result in
significantly more costs because the
scheduled increases to the threshold are
limited to 5% annually and are capped
at 75%. We note that previously CTIA
proposed and supported 5% annual
increases to the utilization threshold.
Moreover, in a recent ex parte filing,
CTIA appears to depart from its position
that the Commission should freeze the
threshold at 65% by indicating that a
70% threshold would be an acceptable
utilization level. Thus, it appears that
CTIA now claims only that the
difference between a 70% and 75%
utilization threshold would be
unnecessarily burdensome, in which
case carriers would be required to use
only 50 more numbers per thousands-
block. We reject CTIA’s claim that
scheduled increases to the utilization
threshold will raise costs while
providing little benefit.

8. We also disagree with CTIA’s claim
that forbearance is warranted as a
consumer benefit because it will allow
carriers more time to “‘age” telephone
numbers. We find that the numbering
utilization threshold has little or no

affect on the aging process. Because
carriers have the flexibility to age
numbers up to 90 days regardless of the
utilization threshold, carriers will be
able to replenish their inventories of
unused numbers with numbers that
have been aged on an ongoing basis.
Carriers, therefore, must make a
business decision as to how long to age
their numbering resources. In the
Numbering Resource Optimization First
Report and Order, the Commission
stated that it believes that carriers can
reuse numbers in significantly less than
90 days. Certain states have maintained
utilization thresholds higher than the
current threshold without any
indication that there have been adverse
effects on the aging process or on
consumers. Therefore, we find that
carriers’ ability to age numbers within
the Commission’s prescribed limits will
not be negatively affected by further
increases in the numbering resources
utilization threshold.

9. Moreover, we believe that CTIA’s
claim regarding the aging process is
merely another attempt at arguing that
increases to the utilization threshold are
burdensome because they require
carriers to use numbers more efficiently.
Requiring carriers to use numbering
resources more efficiently, however, is
the goal that increases to the utilization
threshold were designed to achieve. We
find that freezing the utilization
threshold at its current level would have
a detrimental effect on numbering
resource optimization and, in turn, on
consumers because it would provide
opportunity for carriers to stockpile
unused numbers that could be assigned
to other requesting customers.

Public Interest

10. We conclude that it is in the
public interest to retain scheduled
increases to the utilization threshold
because it will continue to result in
more efficient use of numbering
resources, further extend the life of the
NANP, and facilitate impartial
numbering administration by
encouraging all carriers to use numbers
in their existing inventory before
requesting new ones. In the Numbering
Resource Optimization Second Report
and Order, the Commission adopted
60% only as an “initial”” utilization
threshold. The Commission chose this
initial threshold because it was
demonstrably achievable and it would
give carriers the opportunity to
transition to the 75% ceiling without
compromising their ability to obtain
numbering resources to serve customers.
The Commission found, as we do here,
that a utilization threshold ceiling of
75% was appropriate because it
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balanced the Commission’s goals of
encouraging carriers to use numbers
currently in their inventories before
applying for additional resources with
carriers’ need to retain flexibility in
managing their inventories. The
Commission was concerned that many
carriers were not doing enough to groom
their numbering inventories to
minimize waste of the NANP’s finite
numbering resources. Today, many
areas continue to face a heightened
demand for numbering resources and,
therefore, a utilization threshold of 75%
remains in the public interest to ensure
that carriers continue to use their
numbering resources more efficiently.

11. We disagree with CTIA’s claim
that we should forbear because doing so
will bring about reduced regulatory
costs that will promote competitive
market conditions. As stated above, any
reductions in regulatory costs that
would result from forbearance are
speculative, and would relate to
relatively few numbers in a carrier’s
inventory. Thus any cost savings would
only be minimal, at best. Even if we
granted forbearance from further
increases, carriers would still have to
continue to bear the costs associated
with complying with the current
utilization level. We have not been
shown, nor are we convinced, that the
marginal costs related to compliance
with increases to the utilization
threshold have any effect on
competitive market conditions. In fact,
we find that forbearance would result in
lost efficiencies in numbering resource
optimization. When such costly
inefficiencies are balanced against the
minimal regulatory costs that may be
saved by carriers as a result of freezing
the current utilization threshold, it is
clear that forbearance is not consistent
with the public interest.

12. Finally, we find unsupportable
CTIA’s alternative claim that increases
to the utilization threshold will result in
certain carriers not having enough
numbers available to them to meet
customer demand. Once the utilization
threshold reaches 75%, carriers will
have 25% of their resources available to
assign to new customers. Moreover,
sufficient mechanisms, such as the
safety valve, are in place to ensure that
carriers with a verifiable need for
additional numbers can get them even if
they do not meet the utilization
threshold requirements. For example, if,
as CTIA suggests is the case for some
carriers, a carrier has to use a large
amount of numbers for E911 routing
purposes, and as a result does not have
a sufficient amount of telephone
numbers to meet customer demand, that
carrier can apply for relief via the safety

valve. In addition, the state
commissions note that no carriers have
complained that the utilization
thresholds are technically or otherwise
infeasible, and that no customers have
complained about being unable to
obtain service because a carrier did not
have enough numbers. Therefore, we
reject CTIA’s contention that
forbearance is in the public interest, or
will promote or enhance competitive
market conditions among providers of
telecommunications services.

III. Ordering Clause

13. Pursuant to sections 10 and 251(e)
of the Communications Act of 1934, as
amended, 47 U.S.C. 160 and 251(e), that
the Cellular Telecommunications and
Internet Association’s Petition for
Forbearance From Further Increases in
the Numbering Utilization Threshold,
filed on June 28, 2002, is denied.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.
[FR Doc. 03—24941 Filed 10-1-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 030613152—-3235-02; I.D.
051903B]

RIN 0648-AQ38

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Quota
Specification, General Category Effort
Controls, and Permit Revisions

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final initial 2003 quota
specifications, General category effort
controls, permit revisions, and
definition of the management boundary
area.

SUMMARY: NMFS announces the final
initial 2003 fishing year specifications
for the Atlantic bluefin tuna (BFT)
fishery to set BFT quotas for each of the
established fishing categories, to set
General category effort controls, to
allocate 25 metric tons (mt) of BFT to
account for incidental catch of BFT by
pelagic longline vessels “in the vicinity
of the management boundary area,” to
define the management boundary area
and applicable restrictions, and to revise
permit requirements to allow General

category vessels to participate in
registered recreational Highly Migratory
Species (HMS) fishing tournaments and
to allow permit applicants a 10—
calendar day period to make permit
category changes to correct potential
errors. The final initial quota
specifications, including the quota
allocation to account for incidental
catch of BFT by pelagic longline vessels
in the vicinity of the management
boundary area and the General category
effort controls, are necessary to
implement recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
pursuant to the Atlantic Tunas
Convention Act (ATCA), and to achieve
domestic management objectives under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The definition
of the management boundary area is to
assist management, monitoring, and
enforcement of the 25 mt allocated to
the Longline category. The permit
revisions to allow General category
permitted vessels to participate in
registered recreational HMS fishing
tournaments and to allow a time period
for permit category changes are
intended to relieve restrictions and help
achieve domestic management
objectives.

DATES: The final initial quota
specifications and General category
effort controls are effective November 3,
2003 through May 31, 2004. The
definition of the management boundary
area and applicable restrictions and the
revisions to the permit requirements are
effective November 3, 2003.

ADDRESSES: Copies of the supporting
documents including the Environmental
Assessment/Regulatory Impact Review/
Final Regulatory Flexibility Analysis
(EA/RIR/FRFA) and the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP) may
be obtained from Brad McHale, Highly
Migratory Species Management
Division, NMFS, Northeast Regional
Office, One Blackburn Drive,
Gloucester, MA 01930. These
documents are also available from the
Highly Migratory Species Division
website at www.nmfs.noaa.gov/sfa/
hmspg.html.

FOR FURTHER INFORMATION CONTACT: Brad
McHale at (978) 281-9260.
SUPPLEMENTARY INFORMATION: Atlantic
tunas are managed under the dual
authority of the Magnuson-Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
implement binding recommendations of
ICCAT. The authority to issue
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regulations under the Magnuson-
Stevens Act and ATCA has been
delegated from the Secretary to the
Assistant Administrator for Fisheries,
NOAA (AA).

Background

Background information about the
need for the final initial BFT quota
specifications, General category effort
controls, and revisions to the HMS
permit regulations was provided in the
preamble to the proposed rule (68 FR
41103, July 10, 2003), and is not
repeated here. By this final rule, NMFS
announces the final initial BFT quota
specifications, announces the General
category effort controls, including time-
period subquotas and restricted fishing
days (RFDs), allocates 25 mt of BFT to
account for incidental catch of BFT by
pelagic longline vessels in the vicinity
of the management boundary area,
defines the management boundary area
and applicable restrictions, revises
permit requirements to allow General
category vessels to participate in
registered recreational HMS fishing
tournaments, and revises permit
requirements to allow permit applicants
a 10—calendar day period to make
permit category changes to correct
potential errors.

Changes From the Proposed Rule

2002 Underharvest / Overharvest

The current ICCAT BFT quota
recommendation allows, and U.S.
regulations require, the addition or
subtraction, as appropriate, of any
underharvest or overharvest in a fishing
year to the following fishing year,
provided that such carryover does not
result in overharvest of the total annual
BFT quota and is consistent with all
applicable ICCAT Recommendations,
including restrictions on landings of
school BFT. At the time of publication
of the proposed initial specifications,
2002 fishing year landings had not yet
been fully accounted. Therefore, NMFS
adjusts these final initial 2003 fishing
year quota specifications for the BFT
fishery to account for underharvest and/
or overharvest in the 2002 fishing year
and recently available data on dead
discards.

For the 2002 fishing year, NMFS has
determined that General category
landings were higher than the adjusted
General category quota by 15.7 mt. The
Reserve category contains 10.3 mt of
BFT quota, and will be used to address
partially the General category
overharvest. Purse Seine category
landings were less than the adjusted
Purse Seine category quota by 110.0 mt.
Regulations at 50 CFR 635.27(a)(9)(i)

require that Purse Seine category
underharvests or overharvests be
subtracted from or added to each
individual vessel’s quota allocation, as
appropriate. Harpoon category landings
are less than the adjusted Harpoon
category quota by approximately 20.4
mt. Angling category under/over
harvests vary by size class for the 2002
fishing year: School BFT — 133.8 mt
underharvest, large school/small
medium BFT — 76.1 mt underharvest,
large medium/giant BFT — 1.5 mt
overharvest, and school reserve — 20.5
mt underharvest. Overharvest in the
large medium/giant size class is
addressed by a transfer from the large
school/small medium size category
underharvest. Longline category
landings are less than the adjusted quota
by 5.2 mt. In 2002, no landings were
recorded in the Trap category, leaving
2.3 mt.

For all categories with underharvests
from the 2002 fishing year, these final
initial specifications include provisions
to carry forward remaining quota to the
same category for the 2003 fishing year.
However, the unused school reserve
(approximately 20.5 mt) is allocated to
the Reserve category.

Dead Discards

As part of the BFT rebuilding
program, ICCAT recommends an
allowance for dead discards. The U.S.
dead discard allowance is 68 mt. The
2002 calendar year preliminary estimate
of U.S. dead discards, as reported in
pelagic longline vessel logbooks, totaled
38.0 mt (U.S. TASK I data submitted to
ICCAT in 2003). As estimates of BFT
dead discards for the 2002 fishing year
are not yet available, the estimate for the
2002 calendar year was used to
calculate the amount to be added to, or
subtracted from, the U.S. BFT landings
quota for 2003 as a result of dead
discards. Estimates of dead discards
from other gear types and fishing sectors
that do not use the pelagic longline
vessel logbook are unavailable at this
time and thus are not included in this
calculation. As U.S. fishing activity is
estimated to have resulted in less dead
discards than its allowance, the ICCAT
Recommendation and U.S. regulations
state that the United States may add one
half of the difference between the
amount of dead discards and the
allowance (i.e., 68.0 mt - 38.0 mt = 30.0
mt, 30.0 mt/2 = 15.0 mt) to its total
allowed landings for the following
fishing year, or to individual fishing
categories, or to the Reserve. NMFS
allocates the 15.0 mt to the Reserve
category quota.

BFT to Atlantic Tunas in General
Category Tournament Exception

When General category vessels fish in
tournaments, it is NMFS’ intent that
HMS Angling category regulations for
sharks, swordfish, and/or billfish, as
well as any specific tournament rules,
would apply to the General category
vessels. However, when fishing for, or
landing Atlantic tunas in a tournament,
the General category regulations would
apply, including RFDs and General
category retention limits. Thus, this
would not allow General category
vessels to fish for or retain BFT less than
73 inches (1.85 m). This is intended to
provide some relief from the current
restrictions and allow General category
vessels the same access to tournaments
where they may have participated in the
past. It is incumbent upon the General
category fishermen to verify that a
tournament is registered.

2003 Final Initial Quota Specifications

In accordance with the 2002 ICCAT
Recommendation, the ICCAT
Recommendation regarding the dead
discard allowance, the HMS FMP
percentage shares for each of the
domestic categories, and regulations
regarding annual adjustments at
§635.27(a)(9)(ii), NMFS announces final
initial quota specifications for the 2003
fishing year as follows: General category
— 684.4 mt; Harpoon category — 77.5
mt; Purse Seine category — 382.4 mt;
Angling category — 497.0 mt; Longline
category — 148.8 mt; and Trap category
— 3.8 mt. Additionally, 72.1 mt will be
allocated to the Reserve category for
inseason allocations, including
providing for a late season General
category fishery, or to cover scientific
research collection and potential
overharvest in any category except the
Purse Seine category. The overall final
initial BFT quota for the 2003 fishing
year equals 1,866.0 mt.

Based on the above final initial
specifications, the Angling category
quota of 497.0 mt will be further
subdivided as follows: School BFT —
230.9 mt, with 130 mt to the northern
area (north of 39° 18' N. latitude), 100.9
mt to the southern area (south of 39° 18’
N. latitude), plus 22.1 mt held in
reserve; large school/small medium BFT
— 237.4 mt, with 127.6 mt to the
northern area and 109.8 mt to the
southern area; and large medium/giant
BFT — 6.6 mt, with 2.2 mt to the
northern area and 4.4 mt to the southern
area.

The 2002 ICCAT Recommendation
includes a 25 mt set-aside quota to
account for bycatch of BFT related to
directed longline fisheries in the
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vicinity of the management area
boundary. This set-aside quota is in
addition to the overall incidental
longline quota to be subdivided in
accordance to the North/South
allocation percentages mentioned
below. NMFS recently adjusted the
boundary line between the northern and
southern areas to 31°00" N. latitude,
near Jekyll Island, Georgia (an area with
little longline fishing activity nearby),
and adjusted the Longline quota
distribution to allocate 40 percent to the
northern area and 60 percent to the
southern area (68 FR 32414, May 30,
2003). Thus, the Longline category
quota of 148.8 mt will be subdivided as
follows: 49.8 mt to longline vessels
landing BFT north of 31° N. latitude and
74.0 mt to longline vessels landing BFT
south of 31° N. latitude. The 25 mt
allocated by ICCAT for longline vessels
in the vicinity of the management
boundary area will be allocated to the
Longline north subcategory for a total of
74.8 mt. Accounting for landings under
this additional quota will be maintained
separately from other landings under
the Longline north subcategory.

General Category Effort Controls

For the last several years, NMFS has
implemented General category time-
period subquotas to increase the
likelihood that fishing would continue
throughout the entire General category
season. The subquotas are consistent
with the objectives of the HMS FMP and
are designed to address concerns
regarding allocation of fishing
opportunities, to assist with distribution
and achievement of optimum yield, to
allow for a late season fishery, and to
improve market conditions and
scientific monitoring.

The HMS FMP divides the annual
General category quota into three time-
period subquotas as follows: 60 percent
for June-August, 30 percent for
September, and 10 percent for October-
December. These percentages will be
applied to the adjusted 2003 coastwide
quota for the General category of 684.4
mt, minus 10.0 mt reserved for the New
York Bight fishery. Therefore, of the
available 674.4 mt coastwide quota,
404.6 mt will be available in the period
beginning June 1 and ending August 31;
202.4 mt will be available in the period
beginning September 1 and ending
September 30; and 67.4 mt will be
available in the period beginning
October 1 and ending December 31,
2003.

In addition to time-period subquotas,
NMFS also implements General
category RFDs to extend the General
category fishing season. The RFDs are
designed to address the same issues

addressed by time-period subquotas and
provide additional fine-scale inseason
flexibility. For the 2003 fishing year,
NMFS implements a schedule of RFDs
that would assist in extending the
General category BFT fishery into the
late season to provide southern Atlantic
General category participants
commercial fishing opportunities on
large medium and giant BFT. Therefore,
NMFS announces that persons aboard
vessels permitted in the General
category are prohibited from fishing for
BFT of all sizes on the following days:
November 15 through November 30
inclusive. These RFDs will improve
distribution of fishing opportunities
without increasing BFT mortality.

Comments and Response

Comment 1: Comments expressed
support for the new RFDs of November
15-30 to assist in extending the General
category fishery into the late winter
season. Comments also stated that
implementing this block of RFDs should
also provide NMFS with adequate time
to account for all BFT harvests made
prior to any winter fishery.

Response: NMFS’ final action
maintains the proposed block of RFDs
in the final initial specifications for the
Fall, from November 15 through
November 31, inclusive, where no
General category BFT fishing would
take place. This is due primarily to the
experience of the past several years
when low catch rates have resulted in
NMFS having to waive all previously
announced RFDs mid-season, which can
cause confusion and disrupt fishermen’s
activities. This action will allow for BFT
to migrate off southern Atlantic States,
assist the availability of quota late in the
season, and partially address economic
and social concerns from south Atlantic
area fishermen.

Comment 2: Comments regarding the
General category permit revision to
allow General category vessels to
participate in registered HMS
recreational fishing tournaments were
generally supportive. One commentor
stated that General category vessels
should also be allowed to land BFT in
the recreational size classes while
participating in a tournament. One
comment received stated that the
catching of shark, swordfish, and/or
billfish recreationally or retaining any
bycatch for personal consumption, has
been a traditional component of the
General category. The same comment
stated that this action sets a precedent
which could mean that a commercial
permit holder for one species may not
fish recreationally for another species.

Response: The final action maintains
the preferred alternative that will allow

General category vessels to participate
in recreational HMS fisheries provided
they are participating in a registered
recreational HMS fishing tournament
(according to HMS tournament
registration and participation
regulations), as well as abiding by the
regulations of the tournament. NMFS’
intent is to allow General category
vessels to land sharks, swordfish, and/
or billfish recreationally while actively
participating in a tournament. However,
when fishing for, or landing, Atlantic
tunas in a tournament the General
category regulations would apply,
including RFDs and General category
retention/size limits. This action is
intended to provide some relief from the
current restriction and allow General
category vessels the same access to
tournaments where they may have
participated in the past. As the
tournament must be registered, NMFS
will also be able to collect data on catch,
effort, and participants.

Recent rulemaking established a new
recreational permit category for all HMS
which, among other matters, means
General category permit holders must
choose whether to retain their
commercial General category permit and
forgo recreational HMS fishing
opportunities or, switch permit
categories to the new Atlantic HMS
Angling permit and forgo their ability to
sell tunas. The HMS Angling category
permit completes a process that NMFS
initiated several years ago to separate
commercial and recreational HMS
fishing activities to enhance both
monitoring and management of all
domestic HMS fishing categories.

Comment 3: Comments regarding the
10—calendar day window of opportunity
to correct any errors in permit categories
were generally positive. Some
comments stated that the 10 calendar
days should be business days to provide
a more adequate time frame for permit
applicants to receive and check their
permit. One commentor stated that
permit category changes should be
allowed up until NMFS finalizes the
BFT Quota Specifications for each
fishing year.

Response: The final action establishes
a 10—calendar day window of
opportunity to correct any errors in
permit categories (e.g., if a permit is
issued on July 1, then corrections to the
permit category must be made by July
10). This action is intended to address
the situation where permit applicants
received a permit in the wrong category,
due to applicant or administrative error,
and are unable to change to the
intended permit category. Ten calendar
days provide enough time for permit
applicants to obtain their permit, check
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that it is the correct permit, and contact
the NMFS permit contractor to affect a
change. Extending the time period may
begin to undermine the original intent
of the regulation (i.e., restricting
multiple permit category changes) if
permit applicants are motivated to
actively participate in more than one
category per season.

Comment 4: Some comments stated
that based on the system NMFS has in
place for rapid curtailment of effort in
the BFT fisheries, and due to the large
amounts of inseason transfers made in
the past, a large portion of the Reserve
category quota for this season should be
earmarked for the late season fishery off
the south Atlantic states. The comments
also stated this could be accomplished
by changing the description of the
Reserve category for this season to
assure that a portion of the Reserve
category quota is transferred to the
General category in the late fall-early
winter months.

Response: The final action will
maintain the Reserve category
description as stated in § 635.27 (a)(8).
NMFS maintains the authority to
transfer quota among categories or, as
appropriate, subcategories throughout
the fishing year. Prior to making any
such transfers, NMFS has established a
set of criteria that must be considered
before performing an inseason transfer.
The criteria are listed at §635.27
(a)(7)(ii)(A)-(F).

Classification

These final initial BFT quota
specifications, General category effort
controls, and revisions to the HMS
regulations are published under the
authority of the Magnuson-Stevens Act
and ATCA. The Assistant Administrator
for Fisheries (AA) has determined that
the regulations contained in this final
rule are necessary to implement the
recommendations of ICCAT and to
manage the domestic Atlantic HMS
fisheries.

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) for the
proposed rule and submitted it to the
Chief Counsel for Advocacy of the Small
Business Administration. No comments
were received on the IRFA concerning
the economic impact of this final rule.
A summary of the Final Regulatory
Flexibility Analysis (FRFA) is provided
below.

The analysis for the FRFA assesses
the impacts of the various alternatives
on the vessels that participate in the
BFT fisheries, all of which are
considered small entities. In order to do
this, NMFS has estimated the average
impact that the alternative to establish
the 2003 BFT quota for all domestic

fishing categories would have on
individual categories and the vessels
within those categories. As mentioned
above, the 2002 ICCAT
Recommendation increased the BFT
quota allocation to 1,489.6 mt. This
increase includes 77.6 mt to be
redistributed to the domestic fishing
categories based on the allocation
percentages established in the HMS
FMP, as well as a set-aside quota of 25
mt to account for incidental catch of
BFT related to directed longline
swordfish and BAYS (bigeye, albacore,
yellowfin, skipjack) fisheries in the
vicinity of the management area
boundary. In 2002, the annual gross
revenues from the commercial BFT
fishery were approximately $18 million.
There are approximately 11,091 vessels
that are permitted to land and sell BFT
under four BFT quota categories. The
four quota categories and their 2002
gross revenues are General
($13,948,190), Harpoon ($588,884),
Purse Seine ($3,066,034), and Incidental
Longline ($588,352). The analysis for
the FRFA assumes that all category
vessels have similar catch and gross
revenues. While this may not be true,
the analyses are sufficient to show the
relative impact of the various final
actions on vessels.

For the allocation of BFT quota among
domestic fishing categories, two
alternatives were considered: The final
action that will allocate the ICCAT-
recommended quota to domestic
categories in accordance with the 2002
ICCAT Recommendation and HMS FMP
and the No Action alternative. Under
ATCA, the United States is authorized
to promulgate regulations as necessary
and appropriate to implement ICCAT-
approved recommendations, except that
no regulations may have the effect of
increasing or decreasing any allocation
or quota agreed to pursuant to an ICCAT
Recommendation. The final action will
increase the quota by 77.6 mt and will
have positive impacts for fishermen.
The No Action alternative was rejected
because it was not consistent with the
purpose and need for this action and the
HMS FMP. The No Action alternative
would maintain economic impacts to
the United States and to local
economies at a distribution and scale
similar to 2002, but would deny
fishermen additional fishing
opportunities as recommended by the
2002 ICCAT Recommendation,
inconsistent with ATCA. No other
alternatives would meet the purpose
and need for this action.

For the General category effort
controls, three alternatives were
considered: The final action to establish
RFDs late in the season to provide a late

Fall, southern Atlantic fishery,
designate RFDs according to a published
schedule, and the No Action (no initial
RFDs and publish a schedule during the
season). The final action would have
positive economic impacts to those
south Atlantic fishermen, but could
have potentially negative economic
impacts to those northern area
fishermen who would have otherwise
caught and sold fish earlier in the
season. These negative impacts will be
slightly mitigated if northern area
fishermen are willing to travel south late
in the season. NMFS has selected this
final action because extending the
season as late as possible enhances the
likelihood of increasing participation by
southern area fishermen and increasing
overall access to the fishery over a
greater range of the fish migration. The
impacts of designating RFDs according
to a published schedule may vary
according to the pace of the fishery. If
catch rates are slow as in recent years,
as is expected, scheduled RFDs may
need to be waived which causes
confusion and disrupts fishermen’s
activities, thus having negative
economic impacts. Therefore, this
alternative is rejected. The No Action
alternative could have positive
economic consequences if another
season of low catch rates occurs.
However, even with low catch rates and
no RFDs, it is unlikely that there will be
enough quota in the General category to
sustain a late season commercial
handgear fishery off south Atlantic
states, thus negatively impacting south
Atlantic fishermen. Therefore, this
alternative is rejected.

For the permit revision issue, four
alternatives were considered: The final
action which allows General category
vessels to participate in registered
recreational HMS fishing tournaments, a
final action which allows 10 calendar
days from the date of issuance of the
permit to change categories, No Action
(General category vessels cannot
participate in recreational HMS fisheries
and no permit changes are allowed once
a permit has been issued), and allow
dual permits and require declarations by
General category vessels prior to every
trip regarding which permit is to be
used. The final action, which allows
General category vessels to participate
in registered recreational HMS
tournaments, will have positive
economic and social impacts by
relieving a restriction on General
category vessels. The final action also
provides a 10—calendar day time period
for permit changes due to errors which
would have positive social and
economic impacts. The No Action
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alternative would have negative social
and economic impacts because General
category vessels would not be able to
participate fully in recreational fishing
tournaments, and because it would not
allow permit category changes to correct
errors. Therefore, this alternative is
rejected. The alternative to allow dual
permits would further liberalize the
restriction and alleviate any negative
economic impacts by allowing General
category vessels to choose on any given
day whether they wish to fish
commercially or recreationally.
However, there would be some
administrative impacts to vessel
owners/operators as they would have to
declare with NMFS their intent before
making a trip, and difficulties in
monitoring and enforcing the
declarations in real-time and providing
multiple permits for the same vessel
may end up causing more confusion
within the fishery than alleviating any
perceived negative economic impacts,
thus this alternative is rejected. The
final action that provides a 10—calendar
day time period for permit changes due
to errors would have positive economic
impacts by allowing permit holders to
fish in the manner intended.

For the definition of the management
boundary area, four alternatives were
considered: the final action which
defines the area as the Northeast Distant
(NED) area and will allow retention of
the 25 mt quota of BFT with no target
catch requirements, the No Action (no
definition of the area and operational
procedures would account for quota
allocated to the area), defining the area
as 5 degrees on both sides of the
management boundary line, and
defining the area as east of the
management boundary line. All but the
No Action alternative would restrict the
quota to vessels participating in the
NED experimental fishery. The final
action will provide slight positive
economic impacts by allowing more
retention of incidentally caught BFT
relative to the other alternatives because
no target requirements will apply.
Under the No Action alternative and the
other two rejected alternatives, more
BFT would likely be discarded than
under the final action and negative
economic impacts may occur due to lost
revenues from discarded BFT.

None of the final actions in this
document will result in additional
reporting, record keeping, compliance,
or monitoring requirements for the
public.

NMEF'S prepared an EA for this final
rule, and the AA has concluded that
there would be no significant impact on
the human environment. The EA
presents analyses of the anticipated

impacts of these final actions and the
alternatives considered. A copy of the
EA and other analytical documents
prepared for this rule, are available from
NMF'S (see ADDRESSES).

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

A Biological Opinion (BiOp) issued
June 14, 2001, concluded that continued
operation of the Atlantic pelagic
longline fishery is likely to jeopardize
the continued existence of endangered
and threatened sea turtle species under
NMEF'S jurisdiction. On July 9, 2002 (67
FR 45393), NMFS implemented the
reasonable and prudent alternative
required by the BiOp. None of the
actions in this final rule would have any
additional impact on sea turtles as these
actions would not likely increase or
decrease pelagic longline effort, nor are
they expected to shift effort into other
fishing areas. A memo concluding that
no adverse effect would result from this
action if implemented was submitted to
the Office of Protected Resources on
July 18, 2003. No comments were
received that would alter that
conclusion. No impacts are expected
from this final action that would
adversely affect the implementation of
the requirements of the BiOp.

NMFS has determined that the final
regulations would be implemented in a
manner consistent to the maximum
extent practicable with the enforceable
policies of those Atlantic, Gulf of
Mexico, and Caribbean coastal states
that have approved coastal zone
management programs. On July 15,
2003, the proposed regulations were
submitted to the responsible state
agencies for their review under Section
307 of the Coastal Zone Management
Act. As of September 25, 2003, NOAA
Fisheries has received six responses, all
concurring with NOAA Fisheries’
consistency determination. Because no
responses were received from other
states, their concurrence is presumed.

The area in which this final action is
planned has been identified as Essential
Fish Habitat (EFH) for species managed
by the New England Fishery
Management Council, the Mid-Atlantic
Fishery Management Gouncil, the South
Atlantic Fishery Management Council,
the Gulf of Mexico Fishery Management
Council, the Caribbean Fishery
Management Council, and the HMS
Management Division of the Office of
Sustainable Fisheries at NMFS. It is not
anticipated that this action will have
any adverse impacts to EFH and,
therefore, no consultation is required.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

Dated: September 25, 2003.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

= For the reasons set out in the preamble,
50 CFR part 635 is amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

= 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.
= 2.In §635.4, paragraphs (c) and (j)(3)
are revised to read as follows:

§635.4 Permits and fees.

* * * * *

(c) HMS Angling permits. (1) The
owner of any vessel used to fish
recreationally for Atlantic HMS or on
which Atlantic HMS are retained or
possessed recreationally, must obtain an
HMS Angling permit, except as
provided in § 635.4(c)(2). Atlantic HMS
caught, retained, possessed, or landed
by persons on board vessels with an
HMS Angling permit may not be sold or
transferred to any person for a
commercial purpose. A vessel issued an
HMS Angling permit for a fishing year
shall not be issued an HMS Charter/
Headboat permit or an Atlantic Tunas
permit in any category for that same
fishing year, regardless of a change in
the vessel’s ownership.

(2) A vessel issued an Atlantic Tunas
General category permit under
paragraph (d) of this section may fish in
a recreational HMS fishing tournament
if the vessel has registered for, paid an
entry fee to, and is fishing under the
rules of a tournament that has notified
NMFS as required under § 635.5(d).
When a vessel issued an Atlantic Tunas
General category permit is fishing in
such a tournament, such vessel must
comply with HMS Angling category
regulations, except as provided in
635.4(c)(3).

(3) A vessel issued an Atlantic Tunas
General category permit fishing in a
tournament, as authorized under
§635.4(c)(2), shall comply with Atlantic
Tunas General category regulations
when fishing for, retaining, possessing,
or landing Atlantic tunas.

* * * * *

(]')***
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(3) Except for Atlantic Tunas Longline
and Purse Seine category permits, a
vessel owner issued a permit under
paragraphs (b), (c), or (d) of this section
may change the category of the vessel’s
permit within 10-calendar days of the
date of issuance of the permit. Beyond
10 calendar days after the date of
issuance of the permit, no permit

category changes may be made.
* * * * *

= 3.In § 635.23, paragraph (f)(3) is added
to read as follows:

§635.23 Retention limits for BFT.

* * * * *

(f) * k% %

(3) For pelagic longline vessels
participating in an experimental fishery
in the Northeast distant area, as defined
under § 635.2 of this part, under
exempted fishing permits issued under
§635.32 of this part, all BFT taken
incidental to fishing for other species
while in the Northeast distant area may
be retained up to a maximum of 25 mt
for all vessels so authorized,
notwithstanding the retention limits and
target catch requirements specified in
paragraph (f)(1) of this section. Once the
25 mt limit is attained, the retention
limits and target catch requirements
specified in paragraph (f)(1) of this
section or as adjusted pursuant to
paragraph (f)(2) of this section will

apply to such vessels.
* * * * *

= 4.In §635.27, paragraph (a)(3) is
revised to read as follows:

§635.27 Quotas.

(a) * % *

(3) Longline category quota. The total
amount of large medium and giant BFT
that may be caught incidentally and
retained, possessed, or landed by
vessels for which Longline category
Atlantic tunas permits have been issued
is 8.1 percent of the overall U.S. BFT
quota. In the initial quota specifications
issued under paragraph (a) of this
section, no more than 60.0 percent of
the Longline category quota may be
allocated for landing in the area south
of 31° 00'; N. lat. In addition, 25 mt shall
be allocated for incidental catch by
pelagic longline vessels participating in
an experimental fishery in the Northeast
distant area, as defined under § 635.2 of
this part, under exempted fishing
permits issued under § 635.32.

= 5.In §635.71, new paragraph (b)(29) is
added to read as follows:
8§635.71 Prohibitions.

* * * * *

(b) * * *
(29) Participate in any HMS
recreational fishing activity aboard a
vessel issued an Atlantic Tunas General
category permit unless, as specified at
§635.4(c)(2) and (3), the vessel has
registered and paid an entry fee to, and
is fishing under the rules of, a
recreational HMS fishing tournament
registered as required under § 635.5(d).

* * * * *

[FR Doc. 03—24930 Filed 10-1-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; I.D.
092403G]

Fisheries of the Economic Exclusive
Zone Off Alaska; Groundfish Fisheries
by Vessels using Hook-and-Line Gear
in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NationalOceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for groundfish by vessels using
hook-and-line gear in the Gulf of Alaska
(GOA), except for demersal shelf
rockfish in the Southeast Outside
District or sablefish. This action is
necessary because the 2003 bycatch
mortality allowance of Pacific halibut
apportioned to hook-and-line gear
targeting groundfish other than
demersal shelf rockfish in the Southeast
Outside District or sablefish has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 28, 2003, until
2400 hrs, A.Lt., December 31, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The Pacific halibut bycatch mortality
allowance for groundfish included in
the other hook-and-line fishery, defined
at §679.21(d)(4)(iii)(C), was established
by the final 2003 harvest specifications
for groundfish of the GOA (68 FR 9924,
March 3, 2003) as 290 metric tons. The
other hook-and-line fishery includes all
groundfish except for demersal shelf
rockfish in the Southeast Outside
District or sablefish.

In accordance with §679.21(d)(7)(ii),
the Administrator, Alaska Region,
NMFS, has determined that the 2003
Pacific halibut bycatch mortality
allowance specified for the other hook-
and-line fishery has been reached.
Consequently, NMFS is prohibiting
directed fishing for groundfish other
than demersal shelf rockfish in the
Southeast Outside District or sablefish
by vessels using hook-and-line gear.

Maximum retainable amounts may be
found in the regulations at § 679.20(e)
and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
bycatch mortality allowance of Pacific
halibut apportioned to hook-and-line
gear, and therefore reduce the public’s
ability to use and enjoy the fishery
resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 25, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—24922 Filed 9-26-03; 3:54 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 697

[Docket No. 030617155-3232-02; 1.D.
051903D]

RIN 0648-AR11

Atlantic Coastal Fisheries Cooperative
Management Act Provisions; Weakfish
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
increase the incidental catch allowance
for weakfish caught in the Exclusive
Economic Zone (EEZ) from 150 1b (67
kg) to no more than 300 1b (135 kg) per
day or trip, whichever is longer in
duration; to remove Connecticut from
the list of states where commercially
caught weakfish from the EEZ can be
landed; and to add to NMFS’ regulations
the Director, Office of Sustainable
Fisheries, as an official who can grant
Exempted Fishing Permits. The intent of
this final rule is to modify regulations
for the Atlantic coast stock of weakfish
to promote the effectiveness of the
Atlantic States Marine Fisheries
Commission’s (Commission) Interstate
Fishery Management Plan (ISFMP) for
weakfish.

DATES: Effective November 3, 2003.
Copies of supporting documents,
including an Environmental
Assessment/Regulatory Impact Review/
Final Regulatory Flexibility Analysis
(EA/RIR/FRFA),

ADDRESSES: are available from Anne
Lange, Chief, State-Federal Fisheries
Division (SF8), Office of Sustainable
Fisheries, National Marine Fisheries
Service, 1315 East-West Highway, Suite
13317, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT: Tom
Meyer, 301-713-2334.

SUPPLEMENTARY INFORMATION:

Background

The background and rationale for this
final rule were contained in the
preamble to the proposed rule,
published in the Federal Register on
July 1, 2003 (68 FR 39048), and are not
repeated here. Additional background
for this final rule is available and
contained in a EA/RIR/FRFA prepared
by NMFS. (See ADDRESSES).

This final rule allows vessels using a
mesh size less than 3 1/4—inch (8.3 cm)

square stretch mesh or 3 3/4—inch (9.5
cm) diamond stretch mesh for trawls
and 2 7/8—inch (7.3 cm) stretch mesh for
gillnets to possess no more than 300 lb
(135 kg) of weakfish during any one day
or trip, whichever is longer in duration
(an increase of 150 1b (67 kg)) per day

or trip over the current Federal EEZ
regulation)(§ 697.7(a)(4)); removes the
State of Connecticut from the list of
states where weakfish caught in the EEZ
for commercial purposes can be landed
(§697.7(a)(7)); adds to NMFS’
regulations the Director, Office of
Sustainable Fisheries, as an official who
can grant Exempted Fishing Permits
(§697.22); and adds Atlantic Coastal Act
and Director to the definition section
(§697.2).

Comments and Responses

There was one comment submitted by
a state agency during the comment
period.

1. Comment: One state agency that is
currently a de minimis state under
Amendment 4 to the weakfish plan
commented that the regulation
(§697.7(a)(7)) that does not allow
landings of weakfish from the EEZ in a
de minimis state is not enforceable and
should be re-considered, because it is
impossible to determine where the fish
were harvested when a vessel comes to
port. As an alternative to this
unnecessary rule, the state suggested
that it could easily adopt trip limits (300
1b) to ensure that the state does not
become a destination for unlawful
catches of weakfish.

Response: Although enforcement of
the regulation pertaining to a de
minimis state does create certain
challenges, NMFS declines to categorize
the regulation as unenforceable. This
regulation was implemented in 1997,
after the Commission specifically
requested that the de minimis language
be included in the EEZ rule in order to
support Commission efforts in state
waters. The Commission also requested
in 1997 that any enforcement problems
raised by this regulation be forwarded to
the Commission’s Weakfish
Management Board (Weakfish Board);
none have been. The Commission
recommended in 2003 that this
regulation remain in place. The present
restrictions on commercial landings in a
de minimis state, therefore, remain the
Commission’s stated regulatory
preference. Given the Commission’s
stated preference, the lack of
information and debate suggesting that
an alternative approach is necessary,
and NMFS’s mandate under the Atlantic
Coastal Act to support the Commission’s
interstate fishery management efforts,
NMFS remains committed to the present

Commission approach. However, NMFS
notes the state agency may request that
the Weakfish Board reconsider the
enforcement concerns associated with
this regulation. The adoption by any de
minimis state of a trip limit of 300 lbs
(135 kg) could be part of the discussion.
NMFS would consider any additional
recommendations from the Commission
that may arise from such discussions.

Changes from the Proposed Rule

In its comment letter dated July 9,
2003, the Commonwealth of
Massachusetts indicated its intention to
withdraw itself from de minimis status
under the current management regime
due to the difficulty that state would
have in codifying and enforcing its de
minimis status. The process of
withdrawal from de minimis status is far
less complicated than inclusion into
such a category. The state would upon
approval of the withdrawal be expected
to comply with all regulatory
responsibilities of the plan, whereas it
would be exempted from some
responsibilities as a de minimis state.
On July 16, 2003, the Commonwealth of
Massachusetts requested that the
Commission remove them from de
mininis state status. On August 29,
2003, the Weakfish Board recommended
and the Commission agreed to withdraw
their finding that Massachusetts be
given de minimis status. Under either
status — that is, as a de minimis state
or not — the actions of Massachusetts
are not expected to contribute
significantly to the Commission’s
coastwide conservation program for the
species. Accordingly, NMFS is able to
support the Commission’s change on
this matter and add the Commonwealth
of Massachusetts to the list of states
where commercially caught weakfish
from the EEZ can be landed in the final
rule at 50 CFR 697.7(a)(7) because it is
no longer considered de minimis.

In the proposed rule, the term
Director was added as an official who
can grant Exempted Fishing Permits, but
the term Director was not defined. This
final rule adds the term Director to the
definition section (§ 697.2), and defines
it as the Director, Office of Sustainable
Fisheries, 1315 East-West Highway,
Silver Spring, MD 20910.

Classification

This final rule is published under the
authority of the Atlantic Coastal Act.
Paragraphs (A) and (B) of section
804(b)(1) authorizes the Secretary to
implement regulations in the EEZ in the
absence of a Magnuson-Stevens Act
FMP. Such regulations must be
compatible with the effective
implementation of a Commission’s
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ISFMP, and consistent with the national
standards set forth in section 301 of the
Magnuson-Stevens Act.

The Assistant Administrator for
Fisheries, NOAA (AA) has determined
that these actions are compatible with
the effective implementation of the
Commission’s ISFMP for Weakfish and
consistent with the national standards
of the Magnuson-Stevens Fishery
Conservation and Management Act.

NMEFS did not receive any comments
on the economic impacts of the rule.
NMFS prepared a final regulatory
flexibility analysis (FRFA) that
describes the impact of this final rule on
small entities. A summary of the FRFA
follows:

This final rule is published under the
authority of section 803 of the Atlantic
Coastal Act. The purpose of the rule is
to improve cooperative management of
the Atlantic coast weakfish fishery by
supporting the Commission’s
Amendment 4 to the Interstate Fishery
Management Plan for Weakfish, as
required under the Atlantic Coastal Act.
This rule will increase the permitted
non-directed incidental catch of the
species from 150 lb (67 kg) to no more
than 300 lb (135 kg) per day or trip.
Analysis of the best available data in the
EA/RIR/FRFA suggests that the increase
would not alter current fishing practices
or effort, or increase the number of
weakfish caught. The 150-1b (67 kg)
increase would simply convert 150 lb
(67 kg) of weakfish, which would be
caught and discarded at sea as dead
bycatch, into 150 1b (67 kg) of weakfish
caught as incidental catch and landed.
The need for the action was explained
in the preamble to the proposed rule
and is not repeated here.

Two alternatives were considered for
this action. They were: Alternative 1: No
Action; and Alternative 2 (Preferred
Alternative): Allow vessels in non-
directed fisheries, using mesh sizes less
than 3 1/4—inch (8.3 cm) square stretch
mesh or 3 3/4—inch (9.5 cm) diamond
stretch mesh for trawls and 2 7/8—inch
(7.3 cm) stretch mesh for gillnets to
possess no more than 300 1b (135 kg) of
weakfish during any one day or trip,
whichever is longer in duration.
Although a third alternative was
identified in the environmental
assessment, it would not meet the goals
and objectives of the Commission’s
recommendation. Because the Secretary
is required to develop and implement a
program to support the Commission’s
action, analysis of this additional
alternative would not meet the purpose
and need for this action, or objectives of
the Atlantic Coastal Act.

The preferred alternative would allow
vessels in non-directed fisheries, using

a mesh size less than 3 1/4—inch (8.3
cm) square stretch mesh or 3 3/4—inch
(9.5 cm) diamond stretch mesh for
trawls and 2 7/8—inch (7.3 cm) stretch
mesh for gillnets, to possess no more
than 300 1b (135 kg) of weakfish during
any one day or trip, whichever is longer
in duration (an increase of 150 b (67
kg)).

NMEFS is not able to estimate the
number of small entities to which the
action would apply because vessels
most likely to be impacted are not
required to hold a permit to fish for
weakfish in the EEZ. In the proposed
rule, NMFS requested specifically that
the public comment on the number of
small entities likely to be affected.
However, NMFS did not receive any
information pertaining to the number of
small entities and is therefore not able
to estimate further the number of
entities to which this rule will apply.
Although the number of small entities
cannot be estimated, NMFS believes the
action would only apply to those
fishermen who capture weakfish
incidentally while fishing for other
species using a smaller mesh size than
is allowed in the directed weakfish
fishery. In addition, under Alternative 1,
status quo, no additional small entities
would be impacted; while
implementation of Alternative 2 would
apply to fishermen who use nets with
smaller mesh sizes and catch over 150
Ib (67 kg) of weakfish on a given day or
trip. During 1998 - 2002, vessel trip
reports indicated that only 1,116 small
mesh otter trawl trips and 4 small mesh
gillnet trips landed weakfish caught
while fishing in the EEZ. The average
price received by fishermen reporting
weakfish catch in the EEZ in 2001 was
$0.614 per lb. If an affected vessel were
to land 150 Ib (67 kg) of weakfish, as
currently permitted (Alternative 1), $92
in revenue could be realized, per trip. If
Alternative 2 were implemented, an
additional $92 in revenue, for a
weakfish total of $184 per trip (double
the current amount) would be possible.
For a more accurate picture of the
expected economic impacts for the two
alternatives, actual catches from
individual vessel trip records, from
1998 - 2002, were multiplied by average
price-per-pound of weakfish from the
EEZ to determine estimated revenues
per trip. Since vessels may not catch the
full 150 1b (67 kg) or 300 1b (135 kg)
allowed in Alternative 1 and 2, revenues
for each Alternative were projected as
the average for those trips that reported
from 1 to 150 1b (67 kg) (Alternative 1)
and from 151 to 300 1b (135 kg)
(Alternative 2). Catches from trips that
reported over 300 lb (135 kg) were

capped at the 300 1b (135 kg) proposed
limit (Alternative 2) for these
calculations. Calculated revenues for
sale of allowed weakfish landings under
Alternative 1 averaged $22; potential
revenues for Alternative 2 were
estimated at $160 per trip. Based on
1998 - 2002 vessel trip data, total annual
revenues for all non-directed weakfish
trips, coastwide are projected to be
about $6,200 under Alternative 1, and
about $7,800, if Alternative 2 were to be
implemented. A copy of the FRFA is
available from NMFS (see ADDRESSES).

There will be no reporting and
recordkeeping requirements resulting
from this action.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

List of Subjects in 50 CFR Part 697
Fisheries, Fishing.
Dated: September 24, 2003.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
= For the reasons set out in the preamble,

50 CFR chapter VI, part 697, is amended
as follows:

PART 697—ATLANTIC COASTAL
FISHERIES COOPERATIVE
MANAGEMENT

» 1. The authority citation for part 697 is
revised to read as follows:

Authority: 16 U.S.C. 5101 et seq.
s 2.In §697.2, the definitions for
“Atlantic Coastal Act” and “Director”
are added in alphabetical order to read
as follows:

§697.2 Definitions.
* * * * *

Atlantic Coastal Act means the
Atlantic Coastal Fisheries Cooperative
Management Act, as amended (16 U.S.C.
5101 et seq.).

* * * * *

Director means the Director of the
Office of Sustainable Fisheries, 1315
East-West Highway, Silver Spring, MD
20910

* * * * *

= 3. Section 697.7, paragraph (a)(4) and
(a)(7) are revised to read as follows:

§697.7 Prohibitions.

(a) * % *

(4) Possess more than 300 1b (135 kg)
of weakfish during any one day or trip,
whichever is longer, in the EEZ when
using a mesh size less than 3 1/4—inch
(8.3 cm) square stretch mesh (as
measured between the centers of
opposite knots when stretched taut) or
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3 3/4—inch (9.5 cm) diamond stretch
mesh for finfish trawls and 2 7/8—inch
(7.3 cm) stretch mesh for gillnets.

(7) Land weakfish for commercial
purposes caught in the EEZ in any state
other than Massachusetts, Rhode Island,
New York, New Jersey, Delaware,
Maryland, Virginia, or North Carolina.
= 4. Section 697.22 is revised to read as
follows:

§697.22 Exempted fishing.

The Regional Administrator or
Director may exempt any person or
vessel from the requirements of this part
for the conduct of exempted fishing
beneficial to the management of the
American lobster, weakfish, Atlantic

striped bass, Atlantic sturgeon, or
horseshoe crab resource or fishery,
pursuant to the provisions of * 600.745
of this chapter.

(a) The Regional Administrator or
Director may not grant such exemption
unless it is determined that the purpose,
design, and administration of the
exemption is consistent with the
objectives of any applicable stock
rebuilding program, the provisions of
the Atlantic Coastal Act, the Magnuson-
Stevens Act, and other applicable law,
and that granting the exemption will
not:

(1) Have a detrimental effect on the
American lobster, Atlantic striped bass,
weakfish, Atlantic sturgeon, or
horseshoe crab resource or fishery; or

(2) Create significant enforcement
problems.

(b) Each vessel participating in any
exempted fishing activity is subject to
all provisions of this part, except those
explicitly relating to the purpose and
nature of the exemption. The exemption
will be specified in a letter issued by the
Regional Administrator or Director to
each vessel participating in the
exempted activity. This letter must be
carried aboard the vessel seeking the
benefit of such exemption. Exempted
fishing activity shall be authorized
pursuant to and consistent with
§600.745 of this chapter.

[FR Doc. 03—-25025 Filed 10-1—-03; 8:45 am]|

BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-61-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model

A319-113 and —114; and A320-111,
—211, and —212 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Airbus Model A319-113 and —114; and
A320-111, =211, and —212 series
airplanes. This proposal would require
either a review of airplane maintenance
or delivery records, or one-time
inspection of the hydraulic actuators
located in the pivot doors of both thrust
reversers to identify the part number,
and eventual replacement of certain
actuators with modified or new
actuators. This action is necessary to
prevent jamming of a thrust reverser
door during operation, or inadvertent
deployment of a thrust reverser door in-
flight, which could result in reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
November 3, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM-
61-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9—anm-

nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—-NM-61-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-61-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-61-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319-113 and —114; and A320—
111, -211, and —212 series airplanes.
The DGAC advises that certain
hydraulic actuators of the thrust
reverser system failed endurance
testing. Some of these actuators are in-
service and may be approaching or may
have already exceeded the life limits
established during qualification. The
use of actuators that have exceeded the
established life limits, if not corrected,
could result in jamming of the thrust
reverser door during operation, or
inadvertent deployment of a thrust
reverser door in-flight, which could
result in reduced controllability of the
airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-78-1020, including Appendix 01,
dated March 28, 2001, which describes
procedures for inspecting actuators
located in the pivot doors of both thrust
reversers to determine the part number,
and replacing certain actuators with
new or modified actuators. This service
bulletin references Rohr CFM56-5A
Service Bulletin RA32078-106, dated
November 16, 2000, as an additional
source of service information for
accomplishment of the actuator
modification. Accomplishment of the
actions specified in the Airbus service
bulletin is intended to adequately
address the identified unsafe condition.
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The DGAC classified the Airbus
service bulletin as mandatory and
issued French airworthiness directive
2001-361(B) R1, dated September 3,
2003, to ensure the continued
airworthiness of these airplanes in
France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the Airbus service bulletin described
previously, except as discussed below.

Differences Between the Proposed AD
and the French Airworthiness Directive

Operators should note that the
parallel French airworthiness directive
requires replacement of certain
actuators within either 250 airplane
flight cycles or 500 airplane flight cycles
after the part number identification,
depending on whether the actuator has
accumulated more than 20,000 total
flight cycles or fewer than 20,000 total
flight cycles, respectively. However,
after consultation with Airbus and the
DGAG, the FAA has determined that
these actuators can be safely operated
up to 20,000 total flight cycles.
Therefore, we find that accomplishment
of the actuator replacement prior to the
accumulation of 20,000 flight cycles, or
within 250 flight cycles after
identification of the part number,
whichever occurs later, represents an
appropriate interval of time allowable
for affected airplanes to continue to
operate without compromising safety.
The DGAC has been notified of this
difference.

Also, the French airworthiness
directive specifies the replacement
times for the actuators in terms of
actuator flight cycles. Operators might
not track actuator flight cycles;

therefore, for the purposes of this
proposed AD, if operators do not have
a means of obtaining information
regarding actuator flight cycles, engine
flight cycles must be used.

Clarification of Applicability

Because operators can remove and
install thrust reversers and engines on
various airplanes in their fleet, this
proposed AD would require either a
review of airplane maintenance or
delivery records, or a detailed
inspection of the hydraulic actuators
located in the pivot doors of the thrust
reversers on all Airbus Model A319-113
and 114; and A320-111, -211, and -212
series airplanes, to ensure that all
actuators are identified.

Cost Impact

The FAA estimates that 108 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
inspection (1 hour per actuator x 4
actuators per thrust reverser x 2 thrust
reversers per airplane), and that the
average labor rate is $65 per work hour.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $56,160, or $520 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2002-NM—-61-AD.

Applicability: All Model A319-113 and
—114; and A320-111, —211, and —212 series
airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming of the thrust reverser
door during operation or inadvertent
deployment of a thrust reverser door in-
flight, which could result in reduced
controllability of the airplane, accomplish
the following:

Inspection and Follow-on Actions

(a) Within 500 airplane flight cycles after
the effective date of this AD: Do a detailed
inspection of the eight hydraulic actuators
located in the pivot doors of the thrust
reversers (one actuator per pivot door, four
pivot doors per thrust reverser, two thrust
reversers per airplane) to identify the part
number (P/N) of each actuator, in accordance
with Airbus Service Bulletin A320-78-1020,
excluding Appendix 01, dated March 28,
2001. Instead of a detailed inspection of the
hydraulic actuators, a review of airplane
maintenance and delivery records is
acceptable if the P/N of each actuator
installed on the airplane can be positively
determined from that review.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
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lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For any actuator having P/Ns
D23090000-1, D23090000-2, D23090000-3,
or D23090000—4: Prior to the accumulation of
20,000 total actuator flight cycles, or within
250 airplane flight cycles after
accomplishment of the detailed inspection or
airplane records review required by
paragraph (a) of this AD, whichever occurs
later, replace the actuator with a modified or
new actuator having part number
D23090000-5 or D23090000-6, in accordance
with the service bulletin.

(2) For any actuator having P/N
D23090000-5: Prior to the accumulation of
30,000 total actuator flight cycles, or within
250 airplane flight cycles after the detailed
inspection or airplane records review
required by paragraph (a) of this AD,
whichever occurs later, replace the actuator
with a modified or new actuator having P/N
D23090000-6, in accordance with the service
bulletin.

(3) For any actuator having P/N
D23090000-6: No further action is required
by this paragraph.

Note 2: Airbus Service Bulletin A320-78—
1020 references Rohr CFM56—5A Service
Bulletin RA32078-106, dated November 16,
2000, as an additional source of service
information for modification of the actuators.

(b) Once all of the actuators located in the
pivot doors of the thrust reversers have P/N
D23090000-6, no further action is required
by paragraph (a) of this AD.

(c) For operators that do not track actuator
flight cycles, or do not have a means of
obtaining information regarding actuator
flight cycles, engine flight cycles must be
used instead of actuator flight cycles.

Parts Installation

(d) As of the effective date of this AD, no
person shall install an actuator having P/N
D23090000-1, D23090000-2, D23090000-3,
or D23090000—4 on any airplane.

Submission of Inspection Results to
Manufacturer Not Required

(e) Although the service bulletin referenced
in this AD specifies to submit information to
the manufacturer, this AD does not include
such a requirement.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 3: The subject of this AD is addressed
in French airworthiness directive 2001—
361(B) R1, dated September 3, 2003.

Issued in Renton, Washington, on
September 26, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-24973 Filed 10-1-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-31-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC9-15 Airplane

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to a
McDonnell Douglas Model DC9-15
airplane. This proposal would require
an inspection to detect chafing or
overheat damage of the electrical wires
located at fuselage station Y=110.000
bulkhead of the lower nose left tunnel;
and corrective actions, if necessary. This
AD also requires replacing the external
power ground stud with a new ground
stud using new attaching parts, torquing
new attachments, and installing a
nameplate. This action is necessary to
prevent loose external power ground
wires, which could cause arcing and
overheated wire insulation and
consequent smoke/fire in the cockpit.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
November 17, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
31-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-31-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-

0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Elvin Wheeler, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5344;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM-31-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
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FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-31-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports of loose
external power ground wires at the
ground stud located in the lower nose
left tunnel at fuselage station Y=110.00
bulkhead on certain McDonnell Douglas
Model DC-9-82 airplanes. The cause of
such loose wires has been attributed to
ground stud buildup loosening due to
normal airplane vibration. This
condition, if not corrected, could result
in arcing and overheated wire insulation
and consequent smoke/fire in the
cockpit.

Other Relevant Rulemaking

We have previously issued AD 2001—
24—19, amendment 39-12536 (66 FR
64125, December 12, 2001), applicable
to certain McDonnell Douglas airplane
models, as follows:

McDonnell Douglas Models

DC-9-10, DGC-9-20, DC-9-30, DC-9—

40, and DC—-9-50 series airplanes

C-9 airplanes

DC-9-81, DC-9-82, DC-9-83, and

DC-9-87 airplanes

MD-88 airplanes

That AD requires an inspection to
detect chafing or overheat damage of the
electrical wires located at fuselage
station Y=110.000 bulkhead of the lower
nose left tunnel; and corrective actions,
if necessary. That AD also requires
replacing the external power ground
stud with a new ground stud using new
attaching parts, torquing new
attachments, and installing a nameplate.
That AD was prompted by reports of
loose external power ground wires at
the ground stud located in the lower
nose left tunnel at fuselage station
Y=110.00 bulkhead on McDonnell
Douglas Model DG-9-82 series
airplanes. The actions specified by that
AD are intended to prevent loose
external power ground wires, which
could cause arcing and overheated wire
insulation and consequent smoke/fire in
the cockpit.

Actions Since Issuance of Previous Rule

Since issuance of that AD, the FAA
was advised that one Model DC9-15
airplane (fuselage number 0097) was
omitted inadvertently from the
applicability of AD 2001-24-19 because
the airplane had been excluded
inadvertently from the effectivity of
Section L.A. of McDonnell Douglas Alert
Service Bulletin DC9-24A135, Revision
01, dated May 1, 2000, as cited in AD
2001-24-19. Therefore, the additional
airplane is also subject to the same

unsafe condition addressed in AD 2001—
24-19.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin DC9—
24A135, Revision 02, dated January 7,
2003, which describes procedures that
are essentially the same as those
procedures included in McDonnell
Douglas Alert Service Bulletin DC9—
24A135, Revision 01, dated May 1,
2000. This revision also adds an
additional airplane fuselage number to
the effectivity. No more work is
necessary on airplanes changed as
shown in Revision 01 of the service
bulletin. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Accomplishment of the actions
specified in AD 2001-24-19 is
acceptable for compliance with the
requirements of this proposed AD.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Since this proposed AD expands the
applicability of AD 2001-24-19, the
FAA has considered a number of factors
in determining whether to issue a new
AD or to supersede the existing AD. The
FAA has considered the entire fleet size
that would be affected by superseding
AD 2001-24-19 and the consequent
workload associated with revising
maintenance record entries. In light of
this, the FAA has determined that a less
burdensome approach is to issue a
separate AD applicable only to the
additional airplane. This proposed AD
would not supersede AD 2001-24-19;
airplanes listed in the applicability of
AD 2001-24-19 are required to continue
to comply with the requirements of that
AD. This proposed AD is a separate AD
action, and is applicable to only one
McDonnell Douglas Model DC9-15
airplane (fuselage number 0097),
certificated in any category.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods

of compliance (AMOCs). Because we
have now included this material in part
39, only the office authorized to approve
AMOC: is identified in each individual
AD.

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

The FAA estimates that 1 Model DC—
9-15 airplane, having fuselage number
0097, of U.S. registry would be affected
by this proposed AD, that it would take
approximately 2 work hours to
accomplish the proposed actions, and
that the average labor rate is $65 per
work hour. Required parts would cost
approximately $35. Based on these
figures, the cost impact of the proposed
AD on the U.S. operator is estimated to
be $165.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 2003—-NM—-31—
AD.

Applicability: Model DC-9-15 airplane,
fuselage number 0097; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loose external power ground
wires, which could cause arcing and
overheated wire insulation and consequent
smoke/fire in the cockpit, accomplish the
following:

Inspection

(a) Within 18 months after the effective
date of this AD, do a general visual
inspection to detect chafing or overheat
damage of the electrical wires located at
fuselage station Y=110.000 bulkhead of the
lower nose left tunnel, per Boeing Alert
Service Bulletin DC9-24A135, Revision 02,
dated January 7, 2003.

Note 1: For the purposes of this AD, a
general visual inspection is defined as “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Condition 1 (No Chafing or Damage)

(b) If no chafing or overheat damage is
detected during the inspection required by
paragraph (a) of this AD, within 18 months

after the effective date of this AD, do the
actions specified in paragraphs (b)(1), (b)(2),
and (b)(3) of this AD per Boeing Alert Service
Bulletin DC9-24A135, Revision 02, dated
January 7, 2003.

(1) Replace the external power ground stud
with a new ground stud using new attaching
parts.

(2) Torque the new attachments.

(3) Install nameplate (includes applying
silicone primer and adhesive/sealant).

Condition 2 (Chafing or Damage Within
Limits)

(c) If, during the inspection required by
paragraph (a) of this AD, any chafing or
damage is detected within the limits
referenced in Boeing Alert Service Bulletin
DC9-24A135, Revision 02, dated January 7,
2003, before further flight, repair damage;
perform a continuity test to check the
integrity of the wiring, and repair as
applicable; and do the actions required by
paragraphs (b)(1), (b)(2), and (b)(3) of this AD;
per the alert service bulletin.

Condition 3 (Chafing or Damage Beyond
Limits)

(d) If, during the inspection required by
paragraph (a) of this AD, any chafing or
damage is detected beyond the limits
referenced in Boeing Alert Service Bulletin
DC9-24A135, Revision 02, dated January 7,
2003, before further flight, replace any
damaged wire with a new wire; perform a
continuity test to check the integrity of the
wiring, and repair as applicable; and do the
actions required by paragraphs (b)(1), (b)(2),
and (b)(3) of this AD; per the alert service
bulletin.

Accomplishment of the Actions

(e) Accomplishment of the actions
specified in AD 2001-24-19, amendment 39—
12536, is acceptable for compliance with the
requirements of this proposed AD.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on
September 26, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—24974 Filed 10-1-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-283-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F, DC-
10-30F (KC10A and KDC-10), DC-10-
40, DC-10-40F, MD-10-10F, and MD-
10-30F Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to McDonnell
Douglas transport category airplanes
listed above, that currently requires a
one-time detailed inspection to
determine if wire segments of the wire
bundle routed through the feed-through
on the aft side of the flight engineer’s
station are damaged or chafed, and
corrective actions if necessary. That AD
also requires revising the wire bundle
support clamp installation at the flight
engineer’s station. For certain airplanes,
this action would require a new revision
of the wire bundle support clamp
installation, and modification of a
certain wire bundle. This action also
would reduce the applicability in the
existing AD. The actions specified by
the proposed AD are intended to
prevent chafing of the wire bundle
located behind the flight engineer’s
panel caused by the wire bundle coming
in contact with the lower edge of the
feed-through, and consequent electrical
arcing, which could result in smoke and
fire in the cockpit. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
November 17, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—114,
Attention: Rules Docket No. 2002-NM—
283-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
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“Docket No. 2002-NM-283—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Natalie Phan-Tran, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5343;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-283-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-283-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On November 8, 2001, the FAA issued
AD 2001-24-21, amendment 39-12538
(66 FR 64121, December 12, 2001),
applicable to all McDonnell Douglas
Model DC-10 series airplanes and
Model MD-10-10F and —30F series
airplanes, to continue to require a one-
time detailed inspection to determine if
wire segments of the wire bundle routed
through the feed-through on the aft side
of the flight engineer’s station are
damaged or chafed, and corrective
actions if necessary. That AD also
requires revising the wire bundle
support clamp installation at the flight
engineer’s station. The requirements of
that AD are intended to prevent chafing
of the wire bundle located behind the
flight engineer’s panel caused by the
wire bundle coming in contact with the
lower edge of the feed-through and
consequent electrical arcing, which
could result in smoke and fire in the
cockpit.

Actions Since Issuance of Previous Rule

Since the issuance of AD 2001-24-21,
the FAA has reviewed and approved
Boeing Alert Service Bulletins DC10—
24A149, Revision 03, dated September
19, 2002; and Revision 04, dated March
26, 2003. The inspection and repair
procedures described in these revisions
are identical to those described in
Revisions 01 and 02 of the service
bulletin (which were referenced in the
existing AD as the appropriate sources
of service information for
accomplishment of the specified
actions). The procedures for revising the
wire bundle support clamp installation
at the flight engineer’s station described
in Revision 02 have been changed to
add procedures for installation and
relocation of a new bracket when
revising the wire bundle support clamp
installation, and to add the revision of
the wire bundle support clamp
installation at the first observer’s station
for Group 3 airplanes, as specified in
Revision 03. Revision 04 adds
procedures for modification of Groups 1

and 2 airplanes on which wire bundle
run (RDZ) is installed and was changed
as specified in Revision 03 of the service
bulletin.

The effectivity listing of Revisions 03
and 04 of the service bulletin have also
been revised to remove inactive
airplanes and to identify a new Group
3 (which includes the MD-10-10F and
MD-10-30F airplanes), and a new
Group 4, respectively.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition.

Other Related Rulemaking

The FAA, in conjunction with Boeing
and operators of Model DC-10
airplanes, has reviewed all aspects of
the service history of those airplanes to
identify potential unsafe conditions and
to take appropriate corrective actions.
This proposed AD is one of a series of
corrective actions identified during that
process. We have previously issued
several other ADs and may consider
further rulemaking actions to address
the remaining identified unsafe
conditions.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2001-24-21 to continue
to require a one-time detailed inspection
to determine if wire segments of the
wire bundle routed through the feed-
through on the aft side of the flight
engineer’s station are damaged or
chafed, and corrective actions if
necessary. The proposed AD also would
continue to require revising the wire
bundle support clamp installation at the
flight engineer’s station. For certain
airplanes, this action would require a
new revision of the wire bundle support
clamp installation, and modification of
a certain wire bundle. This action also
would reduce the applicability in the
existing AD. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Explanation of Change Made To
Existing Requirements

The FAA has changed all references
to a “detailed visual inspection” in the
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existing AD to ““detailed inspection” in
this action.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOCs). Because we
have now included this material in part
39, only the office authorized to approve
AMOC:s is identified in each individual
AD.

Change in Labor Rate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 412
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
298 airplanes of U.S. registry would be
affected by this proposed AD.

The inspection that is currently
required by AD 2001-24-21, takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $65 per airplane.

The revision of the wire bundle
support clamp installation that is
currently required by AD 2001-24-21
takes approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $130 per
airplane.

For Groups 1, 2, and 3 airplanes: It
would take approximately 2 work hours
per airplane to do the new revision of
the wire bundle support clamp
installation, at an average labor rate of
$65 per work hour. Required parts cost
would be minimal. Based on these
figures, the cost impact of the proposed
installation is estimated to be $38,740,
or $130 per airplane.

For Group 4 airplanes: It would take
approximately 1 work hour per airplane
to do the new modification of the wire
bundle, at an average labor rate of $65

per work hour. Required parts cost
would be minimal. Based on these
figures, the cost impact of the proposed
modification is estimated to be $19,370,
or $65 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12538 (66 FR
64121, December 12, 2001), and by
adding a new airworthiness directive
(AD), to read as follows:

McDonnell Douglas: Docket 2002—-NM—-283—
AD. Supersedes AD 2001-24-21,
Amendment 39-12538.

Applicability: Model DC-10-10, DC-10—
10F, DC-10-15, DC-10-30, DC-10-30F, DC—
10-30F (KC10A and KDC-10), DC—10-40,
DC-10-40F, MD-10-10F, and MD-10-30F
airplanes; as listed in Boeing Alert Service
Bulletin DC10-24A149, Revision 04, dated
March 26, 2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of the wire bundle
located behind the flight engineer’s panel
caused by the wire bundle coming in contact
with the lower edge of the feed-through, and
consequent electrical arcing, which could
result in smoke and fire in the cockpit,
accomplish the following:

Restatement of Requirements of AD 2001-
24-21

Inspection and Repair, If Necessary

(a) Within 1 year after June 21, 2000 (the
effective date of AD 2000-10—-03, amendment
39-11727), perform a one-time detailed
inspection to determine if the wire segments
of the wire bundle routed through the feed-
through on the aft side of the flight engineer’s
station are damaged or chafed, in accordance
with McDonnell Douglas Alert Service
Bulletin DC10-24A149, Revision 01, dated
July 28, 1999; or Boeing Alert Service
Bulletin DC10-24A149, Revision 02, dated
April 5, 2001; Revision 03, dated September
19, 2002; or Revision 04, dated March 26,
2003. If any damaged or chafed wire is found,
prior to further flight, repair in accordance
with the alert service bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

Revision of Wire Bundle Support Clamp
Installation

(b) Within 1 year after January 16, 2002
(the effective date of AD 2001-24—21,
amendment 39-12538), revise the wire
bundle support clamp installation at the
flight engineer’s station, per Boeing Alert
Service Bulletin DC10-24A149, Revision 02,
dated April 5, 2001.
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New Requirements of This AD

New Revision of Wire Bundle Support Clamp
Installation

(c) Within 1 year after the effective date of
this AD, do the applicable actions specified
in paragraph (c)(1), (c)(2), or (c)(3) of this AD,
per Boeing Alert Service Bulletin DC10-
24A149, Revision 04, dated March 26, 2003.

(1) For Group 1 airplanes, as defined in
Boeing Alert Service Bulletin DC10-24A149,
Revision 04, dated March 26, 2003: Revise
the wire bundle support clamp installation at
the flight engineer’s station.

(2) For Group 2 airplanes, as defined in
Boeing Alert Service Bulletin DC10-24A149,
Revision 04, dated March 26, 2003: Revise
the wire bundle support clamp installation at
the flight engineer’s station.

(3) For Group 3 airplanes, as defined in
Boeing Alert Service Bulletin DC10-24A149,
Revision 04, dated March 26, 2003: Revise
the wire bundle support clamp installation at
the first observer’s station.

Modification

(d) For Group 4 airplanes, as defined in
Boeing Alert Service Bulletin DC10-24A149,
Revision 04, dated March 26, 2003: Within 1
year after the effective date of this AD,
modify the wire bundle per the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC10-24A149, Revision 04,
dated March 26, 2003.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on
September 26, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-24975 Filed 10-1-03; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-113-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2-1C, B2-203, B2K-3C, B4-2C,
B4-103, and B4-203 Series Airplanes;
Model A300 B4-600, B4-600R, and F4—
600R (collectively called A300-600);
and Model A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness

directive (AD), applicable to all Airbus
Model A300 B2-1C, B2-203, B2K-3C,
B4-2C, B4-103, and B4-203 series
airplanes, that currently requires a one-
time inspection of the space between
the fuel quantity indication (FQI) probes
and any adjacent structures for
minimum clearance, and corrective
action if necessary. This action would
expand the applicability in the existing
AD and would require the subject one-
time inspection on the additional
airplanes. The actions specified by the
proposed AD are intended to prevent
the possibility of electrical arcing to the
fuel tank if the airplane should be struck
by lightning. Such arcing could create a
potential ignition source within the fuel
tank and an increased risk of a fuel tank
explosion and fire. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
November 3, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
113-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-113—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as

they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket Number 2002-NM—-113-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-113-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On June 19, 2001, the FAA issued AD
2001-13-09, amendment 39-12289 (66
FR 34088, June 27, 2001), applicable to
all Airbus Model A300 B2-1C, B2-203,
B2K-3C, B4-2C, B4-103, and B4-203
series airplanes, to require a one-time
inspection of the space between the fuel
quantity indication (FQI) probes and
any adjacent structures for minimum
clearance, and corrective action if
necessary. That action was prompted by
the issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
requirements of that AD are intended to
prevent the possibility of electrical
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arcing to the fuel tank if the airplane
should be struck by lightning.

Actions Since Issuance of Previous Rule

Since the issuance of AD 2001-13-09,
the Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
mandated the one-time inspection
required by the existing AD (which is
applicable to Model A300 B2-1C, B2—
203, B2K-3C, and A300 B4 series
airplanes) for Model A310 and Model
A300 B4-600, B4-600R, and F4-600R
(collectively called A300—600) series
airplanes, and expanded the
applicability to include those airplanes.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A300-28-0080, Revision 01, dated
September 3, 2001 (the original issue of
the service bulletin was referenced in
the existing AD for accomplishment of
the referenced actions). Revision 01 has
no substantial changes from the original
issue.

Airbus also has issued Service
Bulletins A300-28-6065, dated March
29, 2001; Revision 01, dated August 31,
2001; and Revision 02, dated August 1,
2002 (for Model A300-600 series
airplanes); and A310-28-2145, dated
August 21, 2001 (for Model A310 series
airplanes). The service bulletins
describe procedures for inspecting the
FQI probes to make sure that there is a
minimum clearance of 3.0 mm (0.118
in.) between each FQI probe and any
adjacent structure and/or component in
the wing fuel tanks, and adjustment of
the clearance space if necessary.

The DGAC classified these service
bulletins as mandatory and issued
French airworthiness directive 2002—
170(B), dated April 3, 2002, in order to
ensure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept us informed of the situation
described above. We have examined the
findings of the DGAG, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 2001-13-09 to continue
to require a one-time inspection of the
space between the fuel quantity
indication (FQI) probes and any
adjacent structures for minimum
clearance, and corrective action if
necessary. The proposed AD also would
expand the applicability in the existing
AD and would require the subject one-
time inspection on the additional
airplanes. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
airworthiness directives system. The
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance (AMOGs). Because we have
now included this material in part 39,
only the office authorized to approve
AMOC:s is identified in each individual
AD.

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 115
airplanes of U.S. registry that would be
affected by this proposed AD.

The inspection that is currently
required by AD 2001-13-09 takes
approximately 7 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required inspection is
estimated to be $455 per airplane.

It would take approximately 5 work
hours per airplane to accomplish the
new inspection, specified in Airbus
Service Bulletin A310-28-2145, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact

of this proposed inspection is estimated
to be $325 per airplane.

It would take approximately 10 work
hours per airplane to accomplish the
new inspection of the wing fuel tank,
and approximately 5 work hours per
airplane to accomplish the new
inspection of the trim fuel tank,
specified in Airbus Service Bulletin
A300-28-6065, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of these
proposed inspections is estimated to be
$650 per wing fuel tank, and $325 per
trim fuel tank, per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the



Federal Register/Vol. 68, No. 191/ Thursday, October 2,

2003 /Proposed Rules

56801

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12289 (66 FR
34088, June 27, 2001), and by adding a
new airworthiness directive (AD), to
read as follows:

Airbus: Docket 2002-NM-113-AD.
Supersedes AD 2001-13-09,
Amendment 39-12289.

Applicability: All Model A300 B2-1C, B2—
203, B2K-3C, B4-2C, B4-103, and B4-203
series airplanes; Model A300 B4-600, B4—
600R, and F4-600R (collectively called
A300-600) series airplanes except those on
which Airbus Modification 12278 has been
accomplished in production; and Model
A310 series airplanes except those on which
Airbus Modification 12248 has been
accomplished in production; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the possibility of electrical
arcing to the fuel tank if the airplane should
be struck by lightning, which could create a
potential ignition source within the fuel tank
and an increased risk of a fuel tank explosion
and fire, accomplish the following:

Restatement of Requirements of AD 2001-
13-09

Inspection

(a) For Model A300 B2—1C, B2-203, B2K-
3C, and A300 B4 series airplanes: Within
4,000 flight hours after August 1, 2001 (the
effective date of AD 2001-13-09, amendment
39-12289), inspect the clearance space from
each fuel quantity indication (FQI) probe to
any adjacent structure or metallic
component, in accordance with Airbus
Service Bulletin A300-28-0080, dated
September 28, 2000; or Revision 01, dated
September 3, 2001.

New Requirements of This AD

Detailed Inspection

(b) For Model A300-600 and A310 series
airplanes: Within 4,000 flight hours after the
effective date of this AD; do a detailed
inspection of the clearance space from each
FQI probe to any adjacent structure or
metallic component, in accordance with
Airbus Service Bulletin A300-28-6065,
dated March 29, 2001; Revision 01, dated
August 31, 2001; or Revision 02, dated
August 1, 2002; or Airbus Service Bulletin
A310-28-2145, dated August 21, 2001; as
applicable.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific

structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Clearance Adjustment

(c) If, during any inspection required by
this AD, the clearance between any probe
and its adjacent parts is less than 3.0 mm
(0.118 in.), as described in Airbus Service
Bulletin A300-28-0080, dated September 28,
2000; or Revision 01, dated September 3,
2001; or A300-28-6065, dated March 29,
2001; Revision 01, dated August 31, 2001; or
Revision 02, dated August 1, 2002; or A310-
28-2145, dated August 21, 2001: Before
further flight, adjust the position of the FQI
probe in accordance with paragraph 3.C. of
the Accomplishment Instructions of the
applicable service bulletin.

Alternative Methods of Compliance

(d)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, is authorized to approve alternative
methods of compliance for this AD.

(2) Alternative methods of compliance,
approved previously per AD 2001-13-09,
amendment 39-12289, are approved as
alternative methods of compliance with
paragraph (a) of this AD.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
170(B), dated April 3, 2002.

Issued in Renton, Washington, on
September 26, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-24977 Filed 10-1-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-87-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
EMBRAER Model EMB-120 series
airplanes, that currently requires
revising the airplane flight manual

(AFM), and either installing hydraulic
tube assemblies incorporating a check
valve, or visually inspecting the check
valve if already installed and
performing corrective actions if
necessary. This action would add
airplanes to the applicability of the
existing AD. The actions specified by
the proposed AD are intended to
prevent the landing gear doors from
becoming blocked from opening during
application of emergency procedures in
the event of a loss of hydraulics. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
November 3, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM-
87-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-87-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
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considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2002-NM—-87—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-87-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On September 26, 2000, the FAA
issued AD 2000-20-05, amendment 39—
11916 (65 FR 59708, October 6, 2000),
applicable to certain EMBRAER Model
EMB-120 series airplanes. That AD
requires revising the airplane flight
manual (AFM), and either installing
hydraulic tube assemblies incorporating
a check valve, or visually inspecting the
check valve if already installed and
performing corrective actions if
necessary. That action was prompted by
a report indicating that, in the event of
the loss of pressure in the green
hydraulic system, if the present AFM
“free-fall” operational procedure was
not followed, there was a possibility
that the landing gear doors may not
open. The requirements of that AD are
intended to prevent the landing gear
doors from becoming blocked from
opening during application of

emergency procedures in the event of a
loss of hydraulics.

Actions Since Issuance of Previous AD

Since the issuance of that AD, the
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, advised the FAA that additional
airplanes are subject to the same unsafe
condition.

Explanation of Relevant Service
Information

Since the issuance of AD 2000-20-05,
Empresa Brasileira de Aeronautica S.A.
(EMBRAER) has issued Service Bulletin
120-32—-0077, Change 03, dated August
3, 2001, which describes the same
inspection and installation procedures
as those specified in Service Bulletin
120-32-0077, Change 02, dated
December 23, 1997. Change 02 of the
service bulletin was cited in AD 2000—
20-05 as the appropriate source of
service information. The relevant
change in Change 03 of the service
bulletin is that the effectivity listing has
been changed to include new serial
numbers. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition.

The DAC classified this service
bulletin as mandatory and issued
Brazilian airworthiness directive 97-05—
03R3, effective date October 2, 2001, to
ensure the continued airworthiness of
these airplanes in Brazil. The Brazilian
AD also mandates incorporation of an
AFM revision of abnormal landing gear
extension procedures.

FAA’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 2000-20-05 to continue
to require revising the airplane flight

manual (AFM), and either installing
hydraulic tube assemblies incorporating
a check valve, or visually inspecting the
check valve if already installed and
performing corrective actions if
necessary. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously. This action would
also add airplanes to the applicability of
the existing AD.

Changes to the Applicability of the
Existing AD

This proposed AD would expand the
applicability from affected airplanes as
listed in EMBRAER Service Bulletin
120-32-0077, Change 02, dated
December 23, 1997, to include affected
airplanes as listed in EMBRAER Service
Bulletin 120-32-0077, Change 03, dated
August 3, 2003.

Explanation of Change Made to Existing
Requirements

The FAA has changed all references
to a “visual inspection” in the existing
AD to “general visual inspection” in
this action. Also, the definition of a
“general visual inspection” has been
included in this action.

Cost Impact

There are approximately 219
airplanes of U.S. registry that would be
affected by this proposed AD. This
proposed AD adds no new
requirements, but only adds airplanes to
the applicability of the existing AD.
This proposed AD adds no new
economic burden on affected operators,
but since issuance of AD 2000-20-05,
the estimated labor rate has increased
from $60 to $65 per work hour, and the
estimated cost for required parts has
increased from $2,021 to $2,129. The
current costs associated with this
proposed AD are otherwise reiterated in
their entirety as follows for the
convenience of affected operators:

The AFM revision that is currently
required by AD 2000-20-05, and
retained in this proposed AD, takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the currently
required AFM revision on U.S.
operators is estimated to be $14,235, or
$65 per airplane.

The general visual inspection that is
currently required by AD 2000-20-05,
and retained in this proposed AD, takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the currently
required general visual inspection on
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U.S. operators is estimated to be
$14,235, or $65 per airplane.

The installation of hydraulic tube
assemblies that include check valves
that is currently required by AD 2000—
20-05, and retained in this proposed
AD, takes approximately 2 work hours
per airplane to accomplish, at an
average labor rate of $65 per work hour.
Required parts cost approximately
$2,129 per airplane. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $494,921, or $2,259 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11916 (65 FR
59708, October 6, 2000), and by adding
a new airworthiness directive (AD), to
read as follows:

Empresa Brasileira De Aeronautica S.A.
(EMBRAER): Docket 2002-NM-87—-AD.
Supersedes AD 2000-20-05,
Amendment 39-11916.

Applicability: Model EMB—120 series
airplanes as listed in EMBRAER Service
Bulletin 120-32-0077, Change 03, dated
August 3, 2001; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the landing gear doors from
becoming blocked from opening during
application of emergency procedures in the
event of a loss of hydraulics, accomplish the
following:

Restatement of Requirements of AD 2000-
20-05

Airplane Flight Manual (AFM) Revision

(a) For airplanes subject to AD 2000-20—
05: Within 10 flight hours after November 13,
2000 (the effective date of AD 2000-20-05,
amendment 39-11916), revise the
“Emergency Procedures” and “Abnormal
Procedures” sections of the airplane flight
manual (AFM) by inserting into the AFM a
copy of EMB-120 AFM 120/794, Revision 45,
dated October 14, 1996.

Note 1: Airplanes subject to AD 2000-20—
05 are those listed in EMBRAER Service
Bulletin 120-32-0077, Change 02, dated
December 23, 1997.

Inspection and Corrective Actions

(b) For airplanes subject to AD 2000-20—
05, on which the check valve has been
installed in accordance with EMBRAER
Service Bulletin 120-32—0077, dated
February 7, 1997: Within 100 flight hours
after November 13, 2000, conduct a general
visual inspection to detect the check valve
flow direction in accordance with EMBRAER
Service Bulletin 120-32—-0077, Change 02,
dated December 23, 1997; or Change 03,
dated August 3, 2001. If the check valve is
installed incorrectly, prior to further flight,
reinstall the check valve in the proper
position in accordance with Change 02 or
Change 03 of the service bulletin.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within

touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(c) For airplanes subject to AD 2000—-20—
05, that are not equipped with the check
valve installed in accordance with EMBRAER
Service Bulletin 120-32—-0077, dated
February 7, 1997; or Change 01, dated
September 25, 1997; or Change 02, dated
December 23, 1997; or Change 03, dated
August 3, 2003: Within 2,000 flight hours
after November 13, 2000, install hydraulic
tube assemblies incorporating a check valve
in accordance with Service Bulletin 120-32—
0077, Change 01, dated September 25, 1997;
Change 02, dated December 23, 1997; or
Change 03, dated August 3, 2001.

New Requirements of This AD

Note 3: Airplanes not subject to AD 2000-
20-05 are those airplanes added by Change
03 of EMBRAER Service Bulletin 120-32—
0077, dated August 3, 2001.

Airplane Flight Manual (AFM) Revision

(d) For airplanes not subject to AD 2000—
20-05: Within 10 flight hours after the
effective date of this AD, revise the
“Emergency Procedures” and “Abnormal
Procedures” sections of the airplane flight
manual (AFM) by inserting into the AFM a
copy of EMB-120 AFM 120/794, Revision 45,
dated October 14, 1996.

Inspection and Corrective Actions

(e) For airplanes that are not subject to AD
2000—-20-05, and on which the check valve
has been installed in accordance with
EMBRAER Service Bulletin 120-32-0077,
dated February 7, 1997: Within 100 flight
hours after the effective date of this AD,
accomplish all of the applicable actions in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
120-32-0077, Change 03, dated August 3,
2001.

(f) For airplanes not subject to AD 2000—
20-05, on which the check valve has not
been installed in accordance with EMBRAER
Service Bulletin 120-32-0077, dated
February 7, 1997; or Change 01, dated
September 25, 1997; or Change 02, dated
December 23, 1997: Within 2,000 flight hours
after the effective date of this AD, accomplish
all of the applicable actions in accordance
with the Accomplishment Instructions of
EMBRAER Service Bulletin 120-32-0077,
Change 03, dated August 3, 2001.

(g) Accomplishment of the specified
actions before the effective date of this AD
per EMBRAER Service Bulletin 120-32—
0077, Change 01, dated September 25, 1997;
or Change 02, dated December 23, 1997; is
considered acceptable for compliance with
the applicable requirements of paragraphs (e)
and (f) of this AD.

Alternative Methods of Compliance

(h) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
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Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 4: The subject of this AD is addressed
in Brazilian airworthiness directive 97—05—
03R3, dated October 2, 2001.

Issued in Renton, Washington, on
September 26, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—24978] Filed 10-1-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 191
RIN 1515-AD32

Merchandise Processing Fees Eligible
To Be Claimed as Certain Types of
Drawback Based on Substitution of
Finished Petroleum Derivatives

AGENCY: Customs and Border Protection,
Homeland Security; Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the Customs Regulations to
provide that merchandise processing
fees are eligible to be claimed, in limited
circumstances, as drawback based on
substitution of finished petroleum
derivatives. The proposed amendments
are consistent with a court decision in
which merchandise processing fees
were found to be eligible to be claimed
as unused merchandise drawback. As
drawback based on substitution of
finished petroleum derivatives is, in
limited circumstances, treated in the
same manner as unused merchandise
drawback, the amendments to the
Customs Regulations proposed in this
document reflect that merchandise
processing fees are also eligible to be
claimed as drawback in these
circumstances.

DATES: Comments must be received on
or before December 1, 2003.

ADDRESSES: Written comments may be
submitted to Bureau of Customs and
Border Protection, Office of Regulations
& Rulings, Attention: Regulations
Branch, 1300 Pennsylvania Avenue
NW., Washington, DC 20229. Submitted
comments may be inspected at Bureau
of Customs and Border Protection, 799
9th Street, NW., Washington, DC, during
regular business hours. Arrangements to

inspect submitted comments should be
made in advance by calling Mr. Joseph
Clark at (202) 572-8768.

FOR FURTHER INFORMATION CONTACT:
William G. Rosoff, Chief, Duty and
Refund Determinations Branch, Office
of Regulations and Rulings, Bureau of
Customs and Border Protection, Tel.
(202) 572-8807.

SUPPLEMENTARY INFORMATION:

Background

Merchandise Processing Fees

Merchandise processing fees are fees
charged and collected for the processing
of merchandise that is formally entered
or released into the United States. See
19 U.S.C. 58c(a)(9)(A). Merchandise
processing fees are assessed as a
percentage of the value of the imported
merchandise, as determined under 19
U.S.C. 1401a.

Merchandise Processing Fees Eligible To
Be Claimed as Drawback

Section 313 of the Tariff Act of 1930,
as amended, (19 U.S.C. 1313), concerns
drawback and refunds. Drawback is a
refund of certain duties, taxes and fees
paid by the importer of record and
granted to a drawback claimant under
specific conditions.

In Texport Oil v. United States, 185
F.3d 1291 (Fed. Cir. 1999), the Court of
Appeals for the Federal Circuit (CAFC)
held that merchandise processing fees
were assessed under Federal law and
imposed by reason of importation and
therefore eligible to be claimed as
unused merchandise drawback pursuant
to 19 U.S.C. 1313(j).

Subsection (p) of 19 U.S.C. 1313
authorizes drawback that is based on
“substitution of finished petroleum
derivatives.” Subsection (p)(4)(B) of 19
U.S.C. 1313, in pertinent part, limits the
amount of drawback payable under this
subsection to the amount of drawback
that would be attributable to the article
“if imported under [subsection
1313(p)(2)(A)(iii) or (iv)] had the claim
qualified for drawback under subsection
(j).” [emphasis added]

Subsection 1313(p)(2)(A)(iii) requires
that the exporter of the exported article
had imported the qualified article in a
quantity equal to or greater than the
quantity of the exported article.
Subsection 1313(p)(2)(A)(iv) requires
that the exporter of the exported article
had purchased or had exchanged,
directly or indirectly, an imported
qualified article from an importer in a
quantity equal to or greater than the
quantity of the exported article.

The language “had the claim qualified
for drawback under subsection (j)”’
reflects that drawback is payable under

1313(p)(2)(A)(iii) or (iv) pursuant to the
same formula set forth in subsection
1313(j), i.e., the amount of drawback
payable under 19 U.S.C. 1313(j) is not
to exceed 99 percent of any duty, tax,
or fee imposed under Federal law
because of the imported article’s
importation. It is noted that “drawback
payable” pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv) includes
merchandise processing fees.

It follows, therefore, that as the CAFC
has determined that merchandise
processing fees are eligible to be
claimed as drawback pursuant to 19
U.S.C. 1313(j), such fees are also eligible
to be claimed as drawback when
drawback is based on substitution of
finished petroleum derivatives pursuant
to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv).

Proposed Amendments to the Customs
Regulations

The Texport Oil decision is reflected
in the Customs Regulations at §§191.3
and 191.51. See 67 FR 48547 (July 25,
2002), in which a final rule was
published amending the Customs
Regulations to reflect that merchandise
processing fees are eligible to be
claimed as unused merchandise
drawback pursuant to 19 U.S.C. 1313(j).

In order to reflect that the court’s
holding is applicable, in limited
circumstances, to drawback based on
substitution of finished petroleum
derivatives, this document proposes to
further amend the Customs Regulations.

Explanation of Amendments

It is proposed to amend §§ 191.3(a)(4),
191.3(b)(2), 191.51(b)(2) and 191.171 of
the Customs Regulations (19 CFR 191.3,
191.51 and 191.171) to provide that
merchandise processing fees are eligible
to be claimed as drawback when the
basis for drawback is the substitution of
finished petroleum derivatives pursuant
to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv). A
more detailed explanation of the
proposed amendments is set forth
below.

Amendment to § 191.3 of the Customs
Regulations

Section 191.3(a)(4) of the Customs
Regulations provides that merchandise
processing fees for unused merchandise
drawback pursuant to 19 U.S.C. 1313(j)
are subject to drawback. As
merchandise processing fees are eligible
to be claimed as drawback for
substitution of finished petroleum
derivatives pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv), it is proposed
to amend § 191.3(a)(4) accordingly.

Conversely, § 191.3(b)(2) of the
Customs Regulations lists the types of
duties and fees that are not subject to
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drawback, and specifically excepts
merchandise processing fees where
unused merchandise drawback is
claimed.

For the reasons stated above, it is
proposed that this provision be
amended to include an exception for
merchandise processing fees where
drawback is claimed for substitution of
finished petroleum derivatives pursuant
to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv).

Amendment to § 191.51

Section §191.51(b)(2) of the Customs
Regulations sets forth the
apportionment calculation to be used
when determining the amount of
merchandise processing fee eligible for
drawback. It is proposed to amend
§191.51(b)(2) to include reference to
drawback for substitution of finished
petroleum derivatives pursuant to 19
U.S.C. 1313(p)(2)(A)(iii) or (iv).

Amendment to §191.171

Finally, it is proposed to amend
§191.171 of the Customs Regulations,
which describes the drawback
allowance for substitution of finished
petroleum derivatives, to add a new
subsection (c) which sets forth the
conditions when merchandise
processing fees will be eligible for
drawback pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv).

Comments

Before adopting this proposal as a
final rule, consideration will be given to
any written comments timely submitted
to CBP, including comments on the
clarity of this proposed rule and how it
may be made easier to understand.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5
U.S.C. 552) and §103.11(b) of the
Customs Regulations (19 CFR
§103.11(b)), on regular business days
between the hours of 9 a.m. and 4:30
p-m. at the Regulations Branch, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection, 799 9th
St., NW., Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

The Regulatory Flexibility Act and
Executive Order 12866

Because these proposed regulatory
changes conform the Customs
Regulations to reflect the full scope of
a recent decision by the Court of
Appeals for the Federal Circuit,
pursuant to the provisions of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., it is certified that, if adopted, the

proposed amendments will not have a
significant impact on a substantial
number of small entities. Further, these
proposed amendments do not meet the
criteria for a “significant regulatory
action” as specified in Executive Order
12866.

Drafting Information

The principal author of this document
was Ms. Suzanne Kingsbury, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection.
However, personnel from other offices
participated in its development.

List of Subjects in 19 CFR Part 191

Claims, Commerce, Customs duties
and inspection, Drawback.

Proposed Amendments to the
Regulations

For the reasons stated above, it is
proposed to amend part 191 of the
Customs Regulations (19 CFR part 191)
as follows:

PART 191—DRAWBACK

1. The general authority citation for
part 191 continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202

(General Note 23, Harmonized Tariff
Schedule of the United States), 1313, 1624.

2. Section 191.3(a)(4) and (b)(2) are
revised, and the introductory texts of
paragraphs (a) and (b) are republished to
read as follows:

§191.3 Duties and fees subject or not
subject to drawback.

(a) Duties and fees subject to

drawback include:
* * * * *

(4) Merchandise processing fees (see
§ 24.23 of this chapter) for merchandise
subject to unused merchandise
drawback pursuant to 19 U.S.C. 1313(j),
or merchandise subject to drawback for
substitution of finished petroleum
derivatives pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv).

(b) Duties and fees not subject to

drawback include:
* * * * *

(2) Merchandise processing fees (see
§ 24.23 of this chapter), except where
unused merchandise drawback pursuant
to 19 U.S.C. 1313(j) or drawback for
substitution of finished petroleum
derivatives pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv) is claimed; and
* * * * *

3.In §191.51, paragraph (b)(2) is
revised to read as follows:

§191.51 Completion of drawback claims.
* * * * *

(b) Drawback due.

(2) Merchandise processing fee
apportionment calculation. Where a
drawback claimant seeks unused
merchandise drawback pursuant to 19
U.S.C. 1313(j), or drawback for
substitution of finished petroleum
derivatives pursuant to 19 U.S.C.
1313(p)(2)(A)(iii) or (iv), for a
merchandise processing fee paid
pursuant to 19 U.S.C. 58c(a)(9)(A), the
claimant is required to correctly
apportion the fee to that merchandise
that provides the basis for drawback
when calculating the amount of
drawback requested on the drawback
entry. This is determined as follows:

4.In §191.171, a new paragraph (c) is
added to read as follows:

§191.171 General; Drawback allowance.
* * * * *

(c) Merchandise processing fees. In
cases where the requirements of
paragraph (b)(1) of this section have
been met, merchandise processing fees
will be eligible for drawback.

Robert C. Bonner,

Commissioner, Customs and Border
Protection.

Approved: September 26, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03—24856 Filed 10-1-03; 8:45 am)]
BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[FRL-7566-4]

Regulation of Fuel and Fuel Additives:

Gasoline and Diesel Fuel Test Method
Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to take
action to make certain fuel testing
requirements more consistent and up-to-
date by having refiners and laboratories
use the most current version of an
American Society of Testing and
Materials (ASTM) analytical test
method.

Specifically, we are proposing to
update an ASTM designated analytical
test method, ASTM D 1319 to the most
recent 2002a version which if adopted
will supersede earlier versions of this
method in EPA’s motor vehicle fuel



56806

Federal Register/Vol. 68, No. 191/ Thursday, October 2, 2003 /Proposed Rules

regulations. This method is designated
in EPA regulations for measuring
chemical compositions in reformulated
gasoline (RFG), conventional gasoline
(CG), and diesel fuel, specifically
aromatics and olefins in CG and RFG
and aromatics in diesel fuel. These
updates allow for more consistent use of
the same methodology across EPA
motor vehicle fuel regulations and
incoporate improvements in the test
method procedures that will ensure
better operation.

DATES: The Agency must receive
comments or a request for public
hearing by November 3, 2003.

ADDRESSES: If you wish to submit
comments or request a public hearing,
you should send any written materials
to the docket address listed and to Joe
Sopata, Chemist, Transportation &
Regional Programs Division, U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW. (6406]),
Washington, DC 20460; or by e-mail to
sopata.joe@epa.gov. All comments and
materials relevant to today’s action are
contained in Public Docket No. A—
2002-15 and docket A—2001-21 located

at the following address: EPA Docket
Center (EPA/DC), Public Reading Room,
Room B102, EPA West Building, 1301
Constitution Avenue, NW., Washington,
DC. Dockets may be inspected from 8:30
a.m. to 4:30 p.m., Monday through
Friday, except on government holidays.
You may reach the Air Docket by
telephone at (202) 566—1742 and by
facsimile at (202) 566—1741. You may be
charged a reasonable fee for
photocopying docket materials, as
provided in 40 CFR part 2.

FOR FURTHER INFORMATION CONTACT: If
you would like further information
about this rule or to request a hearing,
contact Joe Sopata, Chemist,
Transportation & Regional Programs
Division, (202) 564—9034.
SUPPLEMENTARY INFORMATION: The
contents of today’s preamble are listed
in the following outline.

I. Regulated Entities
II. Rule Changes
A. Updating ASTM D 1319 Test Method to
2002a Year Version
III. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

IV. Statutory Provisions and Legal Authority

I. Regulated Entities

Entities potentially affected by this
action include those involved with the
production, importation, distribution,
sale and storage of gasoline motor fuel
and diesel motor fuel.

The table below gives some examples
of entities that may have to comply with
the regulations. However, since these
are only examples, you should carefully
examine these and other existing
regulations in 40 CFR part 80. If you
have any questions, please call the
person listed in the FOR FURTHER
INFORMATION CONTACT section above.

Examples of poten-
Category NAICSs codes SIC codes tially regulated parties
[0 o (V1S3 (YT P TP UPPPPPPPRPPPRTOt 32411 2911 | Petroleum refiners.
INAUSETY ettt ettt ettt r ettt 54138 8734 | Testing Laboratories.

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

II. Rule Changes

A. Updating ASTM D 1319 Test Method
to 2002a Year Version

Refiners, importers and oxygenate
blenders producing gasoline and diesel
motor vehicle fuel are required to test
Reformulated Gasoline (RFG),
Conventional Gasoline (CG) and diesel
fuel for various fuel parameters
including olefins, and aromatics. ASTM
test method D1319 is currently a
designated test method for measuring
olefins? in gasoline and aromatics 2 in
diesel fuel and is also allowed as an
alternative test method for measuring
aromatics 3 in gasoline. Because rules
were adopted at different points in time,
the regulations currently cite three
different versions of D 1319 (published
in three different years) for these
applications.

On February 26, 2002, the Agency
published a final rule entitled
“Regulation of Fuel and Fuel Additives:

140 CFR 80.46(b).
240 CFR 80.2(z).
340 CFR 80.46(f)(3).

Reformulated Gasoline Transition.” ¢
Among other things, this final rule
updated certain ASTM test methods for
RFG and CG, designated in EPA
regulations, to their most recent ASTM
version. Several designated test methods
were updated to their most recent
version including methods covering
oxygen content, distillation properties,
RVP, and aromatics. The designated test
method for olefins, ASTM D 1319, was
updated by EPA only to its 1998 version
and not to the most recent version. This
was because the 1999 version of ASTM
D 1319 (the most recent version at that
time) had mistakenly left out an
important reference to use of another
ASTM method. ASTM D 5599-00, the
missing test method, measures
oxygenate concentration when present
in the gasoline sample. Measurement of
oxygenate content when oxygenates are
present is a required procedure when
determining olefin content. Therefore,
since ASTM D 5599-00 is EPA’s
designated method for oxygenate
determination, omission of this

4February 26, 2002, (67 FR 8729).

procedure in the 1999 version of ASTM
1319 meant that it would not be
appropriate for EPA to adopt that
version of ASTM 1319. We explained in
our response to comments that “unless
a determination is made that ASTM D
5599—00 can be appropriately included
as a method for measuring oxygen and
oxygen content with ASTM D 1319-99,
EPA will retain the 1998 version of D
1319 as the designated test method for
olefins.” 5

Recently, David Bradley, the ASTM
Director of Committee D02 for
Petroleum Products and Lubricants, said
in a letter to EPA that ASTM has
updated test method D1319 to a 2002
year version.® Mr. Bradley also pointed
out that this most recent version of
ASTM D 1319 now includes the
reference to ASTM D 5599 thus
resolving the problem associated with
omission of EPA’s designated test
method for oxygen and oxygen content.
The American Petroleum Institute (API)

5 See Air Docket #A—2001-21, Document #V—-C—
01.

6 See Air Docket #A—2002—15, Document #II-D—
01.
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also submitted comments to EPA in
support of this test method update of
ASTM D 1319 to the 2002 year version.”
Thus, both ASTM and API support
revising our motor vehicle fuels
regulations to allow the use of D1319—
02a for testing of olefins.

In addition to updating our
regulations to allow for the use of ASTM
D 1319-02a for determining olefins in
gasoline (discussed above), we are also
today proposing to allow use of the
newest version of D1319 for
determination of aromatics content in
RFG and CG (as an alternative method)

and in determining aromatics content in
diesel motor fuel. Previous versions of
ASTM D1319 were allowed for
determining aromatic content under
previous rulemakings.

Table 1 lists the designated analytical
test methods and alternative analytical
test methods which are being updated
for parameters measured under RFG,
CG, and diesel fuels program in today’s
action. We have reviewed the 2002a
version of ASTM test method D 1319
and we are in agreement with its
revisions. We believe that the revisions
in ASTM D 1319-02a are not significant

changes that would cause a user of an
older version of the same method to
incur significant costs. All of the
revisions were deemed necessary by
ASTM so that improvements in the test
method’s procedures would ensure
better operation for the user of the test
method. By updating ASTM D 1319 to
the 2002a version for all three of these
applications, the required analytical
methodologies will be more consistent,
making it easier for manufacturers of
gasoline and diesel fuel to utilize the
ASTM technique for all fuels and
properties being tested.

TABLE 1.—DESIGNATED & ALTERNATIVE ANALYTICAL TEST METHODS UNDER RFG, CG & DIESEL FUEL PROGRAMS

Fuel parameter

Analytical test method

OlEfiNS .t

Aromatics (gasoline and diesel)

tion.”

98.

ASTM D 1319-02a, entitled, “Standard Test Method for Hydrocarbon
Types in Liquid Petroleum Products by Fluorescent Indicator Absorp-

ASTM D 1319-02a, entitled, “Standard Test Method for Hydrocarbon
Types in Liquid Petroleum Products by Fluorescent Indicator Absorp-
tion”, for diesel fuel, this method is the designated test method, for
gasoline, this method is an alternative test method and if used as an
alternative method, its results, must be correlated to ASTM D 5769—

In the “Final Rules” section of today’s
Federal Register, we are publishing a
direct final rule that matches the
substance of this proposed rule. If the
Agency receives adverse comment or a
request for public hearing by November
3, 2003, we will withdraw the direct
final rule by publishing a timely
withdrawal notice in the Federal
Register. If the Agency receives no
adverse comment or a request for public
hearing by November 3, 2003, these test
method changes will be effective sixty
(60) days after publication of the final
rule in the Federal Register. We are
confident that sixty(60) days is
sufficient lead time for industry to
become familiar and implement this
most recent ASTM test method for the
applications mentioned above.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

7 See Air Docket #A—2002—15, Document #I[-D—
02.

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.”

Pursuant to the terms of Executive
Order 12866, we have determined that
this proposed rule is not a significant
regulatory action.

B. Paperwork Reduction Act

This action does not add any new
requirements involving the collection of
information as defined by the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget (OMB) has approved the
information collection requirements
contained in the final RFG/anti-
dumping rulemaking (See 59 FR 7716,
February 16, 1994) and has assigned
OMB control number 2060-0277 (EPA

ICR No. 1591.14). The OMB has
approved the information collection
requirements contained in the final Tax
Exempt (Dyed) Highway Diesel Fuel
rulemaking (See 66 FR 64817, December
14, 2001) and has assigned OMB control
number 2060-0308 (EPA ICR No.
1718.03).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15.
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C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, small entity is defined as: (1) A
small business that has not more than
1,500 employees (13 CFR 121.201); (2)

a small governmental jurisdiction that is
a government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, we believe that this
action will not have a significant
economic impact on a substantial
number of small entities. We have
determined that no small entities will
experience an impact from this
proposal. ASTM test method D 1319 is
currently a designated test method for
measuring olefins in gasoline and
aromatics in diesel fuel and is also
allowed as an alternative test method for
measuring aromatics in gasoline (see
citations above in Section II.A). Because
rules were adopted at different points in
time, the regulations currently cite three
different versions of ASTM D 1319
(published in three different years) for
these applications. Currently, if a small
entity produces both gasoline and diesel
fuel, and it relies on ASTM D 1319 for
determining compliance with the fuel
parameters mentioned above, it must
maintain three different versions of
ASTM D 1319. These proposed updates
allow for more consistent use of the
same methodology across EPA motor
vehicle fuel regulations, thus increasing
flexibility for small entities who
manufacture gasoline or diesel fuel.
Thus this proposed rule is expected to
reduce operating costs for all parties,
including small entities.

Although this proposed rule will not
have a significant impact on a
substantial number of small entities,
EPA has nonetheless tried to reduce the
impact of this rule on small entities. If
the Agency receives no adverse
comment or request for public hearing

on this proposed rule, these test method
changes will be effective sixty (60) days
after publication of this proposed rules
corresponding direct final rule in the
Federal Register. We are confident that
sixty (60) days is sufficient lead time for
small entities to become familiar and
implement this ASTM test method for
its applications. We continue to be
interested in the potential impacts of the
rule on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s proposed rule contains no
Federal mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local or tribal governments or the
private sector. The rule would impose
no enforceable duty on any State, local

or tribal governments or the private
sector. This rule applies to gasoline
refiners, blenders and importers that
supply gasoline or diesel fuel.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘“‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposed
rule updates an ASTM test method to its
most recent version. Thus, Executive
Order 13132 does not apply to this
proposed rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
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Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
This proposed rule applies to gasoline
refiners, blenders and importers that
supply gasoline or diesel fuel. Today’s
action updates an ASTM test method to
its most recent version, and does not
impose any enforceable duties on
communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this proposed
rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not an
economically “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it does not have a
significant adverse effect on the supply,
distribution, or use of energy. EPA is
allowing additional flexibility and
streamlining the regulations by updating
an ASTM test method to its most
current version for three applications
under its motor vehicle programs.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rule will update an ASTM test
method which is a designated analytical
test method for two applications and an
alternative test method for one
application to its most recent ASTM
version. Today’s action does not
establish new technical standards or
analytical test methods, although it does
update an ASTM test method to its most
current version. To the extent that this
action would allow the use of standards
developed by voluntary consensus
bodies (such as ASTM) this action
would further the objectives of the
NTTAA.

IV. Statutory Provisions and Legal
Authority

Statutory authority for today’s
proposed rule comes from sections
211(c), 211(i) and 211(k) of the CAA (42
U.S.C. 7545(c) and (k)). Sections 211(c)
and 211(i) allow EPA to regulate fuels
that contribute to air pollution which
endangers public health or welfare, or
which impairs emission control
equipment. Section 211(k) prescribes
requirements for RFG and conventional
gasoline and requires EPA to
promulgate regulations establishing
these requirements. Additional support
for the fuels controls in today’s rule
comes from sections 114(a) and 301(a)
of the CAA.

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
Gasoline, Diesel, Imports, Incorporation
by reference, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: September 24, 2003.
Marianne Lamont Horinko,
Administrator.
[FR Doc. 03—24908 Filed 10-1-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL-7567-4]
RIN 2060-AK28

Protection of Stratospheric Ozone:
Listing of Substitutes for Ozone-
Depleting Substances-n-Propyl
Bromide; Correction

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: The Environmental Protection
Agency (EPA) published in the Federal
Register of June 3, 2003, a Notice of
Proposed Rulemaking related to the
Significant New Alternatives Policy
(SNAP) program’s review of n-propyl
bromide. During the public comment
period, members of the public requested
clarification or correction of a number of
statements in the preamble to the
proposed rule. This document
identifies, corrects, and clarifies these
portions of the preamble.

FOR FURTHER INFORMATION CONTACT:
Margaret Sheppard. Before October 16,
2003, contact Ms. Sheppard by
telephone at (202) 564—9163, by fax at
(202) 565-2141, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
Agency, Mail Code 6205], Washington,
DC 20460. Overnight or courier
deliveries should be sent to the office
location at 501 3rd Street, NW.,
Washington, DC 20001. Further
information can be found by calling the
Stratospheric Protection Hotline at (800)
296-1996, or by viewing EPA’s Ozone
Depletion World Wide Web site at http:/
/www.epa.gov/ozone/snap/. On and
after October 16, 2003, contact Ms.
Sheppard by telephone at (202) 343—
9163, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
Agency, Mail Code 6205], Washington,
DC 20460. Overnight or courier
deliveries on and after October 16, 2003
should be sent to the new office location
at 1310 L Street, NW., Washington, DC
20005.

SUPPLEMENTARY INFORMATION: The
Environmental Protection Agency
published in the Federal Register of
June 3, 2003 (68 FR 33284), a Notice of
Proposed Rulemaking related to the
Significant New Alternatives Policy
(SNAP) program’s review of n-propyl
bromide. During the public comment
period, members of the public requested
clarification or correction of certain
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statements in the proposal, FR Doc. 03—
75043, published on June 3, 2003.

In the proposed rule, FR Doc. 03—
75043, published on June 3, 2003, in the
“Supplementary Information” section
make the following corrections:

1. On page 33286 at the top of the
third column, the chemical name for
HCFC—-141b is corrected to read ““1,1-
dichloro-1-fluoroethane.”

2. On page 33286 on the 8th line
down from the top of the third column,
the chemical name for HCFC-225cb is
corrected to read ‘“1,3-dichloro-
1,1,2,2,3-pentafluoropropane.”

3. On page 33286, on the 21st line
down from the top of the third column,
the chemical name for HFC-365mfc is
corrected to read ““1,1,1,3,3-
pentafluorobutane.”

4. On page 33304, at the bottom of the
third column, footnote 15 is corrected to
read as follows:

“The recommended AEL for nPB is lower
than that for many acceptable solvents (HFEs,
ketones, HFCs, HCFC—-225ca/cb,
hydrocarbons), but is higher or comparable to
the AEL for some acceptable solvents (d-
limonene, VMSs, dichlorobenzotrifluoride,
HCFC-123, methylene chloride, PCBTF).
However, a direct comparison between two
compounds with different AELs does not
necessarily mean that using a compound
with a lower AEL is more risky. Actual
exposure levels will vary based upon factors
other than the AEL, such as emission
controls in place, work practices, ventilation,
rate of spraying, and vapor pressure of the
solvent.”

5. On page 33311, in the first column
under the first bullet point, the
following sentence appears beginning in
the 51st line: “Recent regulations for
hazardous air pollutants disallow use of
methylene chloride in foam fabrication
facilities.” This sentence is corrected to
read as follows: “Recent regulations for
flexible polyurethane foam fabrication
facilities that are major sources of
hazardous air pollutants disallow use of
methylene chloride-based adhesives at
loop slitters and associated equipment
used to apply adhesives to bond foam.”

The National Emissions Standard for
Hazardous Air Pollutants (NESHAP) for
new and existing sources at flexible
polyurethane foam fabrication facilities,
published in the Federal Register of
April 14, 2003 (68 FR 18062), does not
generally disallow use of methylene
chloride in all foam fabrication
facilities. The NESHAP disallows the
use of HAP-based adhesives at loop-
slitter affected sources at plants that are
major source of hazardous air pollutants
(HAPs), in accordance with the
compliance dates set forth in the
NESHAP. Stationary sources emitting,
or having the potential to emit, less than

10 tons per year of a particular HAP,
such as methylene chloride, and less
than 25 tons per year of any
combination of HAPs are not regulated
as major sources under the NESHAP
and are thus considered “‘area sources.”
EPA has listed flexible foam fabrication
operations as an area source category for
further scrutiny and may address HAP
emissions from area sources under
section 112(k) of the Clean Air Act in
the future.

Users of adhesives containing
methylene chloride must comply with
applicable requirements of the
Methylene Chloride Standard issued by
the Occupational Safety and Health
Administration (29 CFR 1910.1052).

Dated: September 17, 2003.
Jeanne Briskin,
Acting Director, Global Programs Division.
[FR Doc. 03-25011 Filed 10-1-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-2753; MB Docket No. 03-192; RM—
10763]

Radio Broadcasting Services; Brazil
and Spencer, IN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed jointly by Crossroads Investments,
Inc., licensee of Station WSDM-FM,
Channel 249A, Brazil, Indiana, and Mid-
America Radio of Indiana, Inc., licensee
of Station WSKT(FM), Channel 224A,
Spencer, Indiana. Parties request the
substitution of Channel 224A for
Channel 249A at Brazil and
modification of the license for Station
WSDM-FM accordingly, and the
substitution of Channel 249A for
Channel 224A at Spencer and
modification of the license of Station
WSKT(FM) accordingly. Channel 249A
can be allotted to Spencer in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.5 kilometers (5.9 miles) west of the
community at Station WSKT(FM)’s
requested site at coordinates 39-15-18
North Latitude and 86-51-51 West
Longitude. Additionally, Channel 224A
can be allotted to Brazil with a site
restriction of 1.8 kilometers (1.1 miles)
southwest of the community at Station
WSDM-FM'’s requested site at

coordinates 39-30—43 NL and 87-08-19
WL. In accordance with Section
1.420(g)(3) of the Commission’s Rules,
any party expressing an interest in the
respective channels should demonstrate
why these proposals are not
“incompatible channel swaps”” such
that their expressions of interest are
foreclosed.

DATES: Comments must be filed on or
before October 27, 2003, and reply
comments on or before November 12,
2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Frank R.
Jazzo, Anne Goodwin Crump, Fletcher,
Heald and Hildreth, PLC, 1300 North
17th Street, Eleventh Floor, Arlington,
Virginia 22209.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
03-192 adopted September 3, 2003, and
released September 5, 2003. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals II, CY-A257, 445 Twelfth Street,
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, or via e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:
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PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Indiana, is amended
by removing Channel 249A and adding
Channel 224A at Brazil and by removing
Channel 224A and adding Channel
249A at Spencer.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—24939 Filed 10-1-03; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-2829; MB Docket No. 03-196; RM—
10626]

Radio Broadcasting Services; Mt.
Vernon and Okawville, IL

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Benjamin Stratemeyer, licensee
of Station WIBV(FM), Mount Vernon,
Nlinois, requesting the reallotment of
Channel 271B1 from Mount Vernon to
Okawville, Illinois, as the community’s
first local aural transmission service,
and modification of the license of
Station WIBV(FM) to reflect the change
of community. The proposal also
requires the reclassification of Station
KEZK-FM, St. Louis, Missouri, Channel
273C to specify operation on Channel
273C0 pursuant to the reclassification
procedures adopted by the Commission.
See Second Report and Order in MM
Docket 98-93 (1998 Biennial Regulatory
Review—Streamlining of Radio
Technical Rules in Parts 73 and 74 of
the Commission’s Rules) 65 FR 79773
(2000). An Order to Show Cause was
issued to Infinity Radio Subsidiary
Operations, Inc., licensee of Station
KEZK(FM) (RM-10626). Channel 271B1
can be allotted at Okawville, Illinois, at
Petitioner’s requested site 19.0
kilometers (11.8 miles) southeast of the
community. Coordinates for Channel
271B1 at Okawville are 38—21-56NL
and 89-21-2 WL.

DATES: Comments must be filed on or
before October 30, 2003, and reply

comments on or before November 14,
2003. Any counterproposal filed in this
proceeding need only protect Station
KEZK(FM), St. Louis, Missouri, as a
Class GO0 allotment.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, and Station
KEZK(FM) as follows: Clifford M.
Harrington, Esq., Dawn M. Scarrino,
Esq., Collette M. Capretz, Esq., Shaw
Pittman, LLP, 2300 N Street NW.,
Washington, DC 20037-1128; Infinity
Radio Subsidiary Operations Inc., 2000
K Street NW., Suite 725, Washington,
DC 20006.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
03-196 adopted September 3, 2003, and
released September 8, 2003. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY-A257, 445 Twelfth Street
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, or via e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois is amended by
removing Channel 271B1 at Mount
Vernon and adding Okawville, Channel
271B1.

3. Section 73.202(b), the Table of FM
Allotments under Missouri is amended
by removing Channel 273C and adding
Channel 273C0 at St. Louis.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—24940 Filed 10-1-03; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 092903A]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a special one-day Council meeting
on October 21, 2003, to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).

DATES: The meeting will be held on
Tuesday, October 21, 2003, and will
begin at 9 a.m.

ADDRESSES: The meeting will be held at
the Holiday Inn, One Newbury Street,
Peabody, MA 01960; telephone (978)
535-4600. Requests for special
accommodations should be addressed to
the New England Fishery Management
Council, 50 Water Street, Mill 2,
Newburyport, MA 01950; telephone
(978) 465-0492.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council,
(978) 465—-0492.

Tuesday, October 21, 2003

Following introductions, the Council
will review, consider and respond to
comments submitted in response to
Draft Amendment 13 to the Northeast
Multispecies Fishery Management Plan
and its Draft Supplemental
Environmental Impact Statement. Final
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decisions on the Amendment 13
alternatives are scheduled to occur on
November 4-6, 2003. In addition, the
Council will consider and approve
recommendations for Spiny Dogfish
specifications for the 2004—-2005 fishing
year.

Although other non-emergency issues
not contained in this agenda may come
before this Council for discussion, those
issues may not be the subject of formal
action during this meeting. Council

action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Act, provided that the public
has been notified of the Council’s intent
to take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for

sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Dated: September 29, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-25027 Filed 10-1-03; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

Medicine Bow-Routt National Forests
and Thunder Basin National Grassland
Carbon County, WY; Blackhall-
McAnulty Timber Sale, Prescribed
Burn and Travel Management;
Correction

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement;
correction.

SUMMARY: The Forest Service published
a notice of intent to prepare an
environmental impact statement for the
Blackhall-McAnulty Timber Sale,
Prescribed Burn and Travel
Management Analysis in the Federal
Register of June 11, 2003. The original
notice designated the Forest Supervisor
as the Responsible Official. This
correction will designate the District
Ranger as the Responsible Official.

FOR FURTHER INFORMATION CONTACT:
Terry DeLay, Brush Creek/Hayden
Ranger District, P.O. Box 249, Saratoga,
WY 82331, 307-326—-2518.

Correction

In the Federal Register of June 11,
2003, in FR Doc. 03-14672, on page
34902, in the third column, correct the
“Responsible Official” caption to read:

Responsible Official

Scott G. Armentrout, District Ranger,
Brush Creek/Hayden Ranger District,
Medicine Bow-Routt National Forests
and Thunder Basin National Grassland,
South Highway 130, Saratoga, Wyoming
82331, is the official responsible for
making the decision on this action. He
will document his decision and
rationale in a Record of Decision.

Dated: September 25, 2003.
Scott G. Armentrout,
District Ranger.
[FR Doc. 03-24981 Filed 10-1-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Solicitation of Nominations for
Members of the Grain Inspection
Advisory Committee

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice to solicit nominees.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is announcing that nominations are
being sought for persons to serve on
GIPSA’s Grain Inspection Advisory
Committee.

DATES: Form AD-755 must be received
not later than December 1, 2003.

ADDRESSES: Completed AD-755 forms
should be submitted to GIPSA at 1400
Independence Avenue, SW., STOP
3601, Washington, DC 20250-3601. The
completed form may also be faxed to
GIPSA.

SUPPLEMENTARY INFORMATION: Under
authority of section 21 of the United
States Grain Standards Act (Act), as
amended, the Secretary of Agriculture
established the Grain Inspection
Advisory Committee (Advisory
Committee) on September 29, 1981, to
provide advice to the Administrator on
implementation of the Act. Section 109
of the Grain Standards and Warehouse
Improvement Act of 2000, Pub. L. 106—
472, extended the authority for the
Advisory Committee through September
30, 2005.

The Advisory Committee presently
consists of 15 members, appointed by
the Secretary, who represent the
interests of grain producers, processors,
handlers, merchandisers, consumers,
and exporters, and includes scientists
with expertise in research related to the
policies in section 2 of the Act.
Members of the Advisory Committee
serve without compensation. They are
reimbursed for travel expenses,
including per diem in lieu of
subsistence, for travel away from their
homes or regular places of business in

performance of Advisory Committee
service, as authorized under section
5703 of Title 5, United States Code.
Alternatively, travel expenses may be
paid by Committee members.

Nominations are being sought for
persons to serve on the Advisory
Committee to replace the five members
and the five alternate members whose
terms will expire March 2004.

Persons interested in serving on the
Advisory Committee, or in nominating
individuals to serve, should contact:
GIPSA, by telephone (tel: 202—-205—
8281), fax (fax: 202—205-4714), or
electronic mail (e-mail:
Terri.L.Henry@usda.gov) and request
Form AD-755. Form AD-755 may also
be obtained via the Internet through
GIPSA’s Home page at: http://
www.usda.gov/gipsa/advcommittee/
ad755.pdf. The completed form should
be sent to the address above or faxed to
GIPSA.

Nominations are open to all
individuals without regard to race,
color, religion, sex, national origin, age,
disability, marital status, or sexual
orientation. To ensure that
recommendations of the Committee take
into account the needs of the diverse
groups served by the Department,
membership shall include, to the extent
practicable, individuals with
demonstrated ability to represent
minorities, women, and persons with
disabilities.

The final selection of Advisory
Committee members and alternates will
be made by the Secretary.

Donna Reifschneider,

Administrator.

[FR Doc. 03—24946 Filed 10-1-03; 8:45 am)]
BILLING CODE 3410-EN-P

DEPARTMENT OF COMMERCE
Census Bureau

Title: Report of Privately-Owned
Residential Building or Zoning Permits
Issued (Building Permits Survey)

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
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take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before December 1,
2003.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Erica Filipek, Census
Bureau, Room 2105, FOB 4,
Washington, DC 20233-6900, (301) 763—
5161 (or via the Internet at
erica.mary.filipek@census.gov).

SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau plans to request a
three year extension of a currently
approved collection of the Form C-404,
Building Permits Survey. The Census
Bureau produces statistics used to
monitor activity in the large and
dynamic construction industry. Given
the importance of this industry, several
of the statistical series are key economic
indicators. Two such series are (a)
Housing Units Authorized by Building
Permits and (b) Housing Starts. Both are
based on data from samples of permit-
issuing places. These statistics help
state and local governments and the
Federal Government, as well as private
industry, to analyze this important
sector of the economy.

The Census Bureau uses Form G-404
to collect data to provide estimates of
the number and valuation of new
residential housing units authorized by
building permits. We use the data, a
component of the index of leading
economic indicators, to estimate the
number of housing units started,
completed, and sold, if single-family,
and to select samples for the Census
Bureau’s demographic surveys.
Policymakers, planners, businessmen/

women, and others use the detailed
geographic data collected from state and
local officials on new residential
construction authorized by building
permits to monitor growth and plan for
local services and to develop production
and marketing plans. The Building
Permits Survey is the only source of
statistics on residential construction for
states and smaller geographic areas.
Building permits are public records so
the information is not subject to
disclosure restrictions.

I1. Method of Collection

The Census Bureau collects this
information by mail and electronically
through files we download or receive on
diskettes or via e-mail.

Monthly, we currently collect this
information by mail for about 8,170
permit-issuing jurisdictions and
electronically for 550 jurisdictions.
Annually, we collect this information by
mail for about 10,180 jurisdictions. The
universe for the survey will be updated
in January 2004 from about 18,900
jurisdictions to 19,600 jurisdictions. A
new monthly sample will also be
introduced. Monthly data for 2004 will
be collected for both the old and the
new monthly samples. For 2004, we
plan to collect monthly data for about
10,600 permit-issuing jurisdictions (at
least 560 electronically), and to collect
annual data for about 9,000
jurisdictions. The sample overlap will
end in January 2005, thereafter, we will
collect monthly data for about 8,600
jurisdictions (at least 560 electronically)
and annual data for about 11,000
jurisdictions.

II1. Data

OMB Number: 0607—0094.

Form Number: C-404.

Type of Review: Regular submission.

Affected Public: State and local
governments.

Estimated Number of Respondents:
19,600.

Estimated Time Per Response: 10
minutes for monthly respondents who
report by mail, 3 minutes for monthly
respondents who report electronically,
and 25 minutes for annual respondents
who report by mail.

Estimated Total Annual Burden
Hours: 24,166 for 2004, 20,999
thereafter.

Estimated Total Annual Cost:
$323,596.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 26, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-24960 Filed 10-1-03; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA).

ACTION: To give all interested parties an
opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD AUGUST 20, 2003—SEPTEMBER 26, 2003

. Date petition
Firm name Address accepted Product
Acushnet Rubber Co., Inc. dba Precix, | 744 Belleville Avenue, New Bedford, MA 09/26/03 | Copier rolls and blades and windshield
Inc. 02742. wiper blades.
Beadles Lumber Company .............cccceee. 900 6th Street, N.E., Moultrie, GA 31776 09/08/03 | Southern yellow pine lumber.
Bobs Candies, INC .....cccoeeveviiiiniiiieeies 1315 West Oakridge Drive, Albany, GA 09/08/03 | Candy canes.
31707.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD AUGUST 20, 2003—SEPTEMBER 26, 2003—

Continued
: Date petition
Firm name Address accepted Product
Calhoun Bend Mill, INC .....ccoocvvveviiireeinnn, 3615 Fourth Street, Jonesville, LA 09/04/03 | Dry flour-based mixes.
71343.
Dan RiVEr, INC ......covvviiiiieieeee et P.O. Box 261, Danville, VA 24543 ......... 09/11/03 | Fabric for home fashions and auto-
motive industries.
Delta Brands, INC .......c.cocovvvivieniiniicnnens 2204 Century Center Blvd., Irving, TX 09/04/03 | Steel milling machines.
75062.
Eagle Stud Mill, INC ...cccevvviiiiiiiiiice 1620 Rogers Street, Unit 7, Missoula, 09/04/03 | Coniferous lumber studs.
MT 599802.
Fields & Sons, INC ...cccvveeeeeeieiiiiieeeeeeeee P.O. Box 25, Kodiak, AK 99615 ............. 09/17/03 | Salmon.
Henkel, INC ..ooovviiiii e 211 East Church Street, Hammond, LA 09/04/03 | Electrode ovens.
70401.
INATOOL, INC .o 412 Bradley Street, Burlington, NC 09/05/03 | Gear boxes and parts and other speed
27215. changers.
Janssen Engineering, INC ........ccccoccveeinne 6920 Route 7, North Dover, AR 72837 .. 09/04/03 | Camshafts and repair parts for tractors
and implements.
National Magnetic Group, InC ................... 1210 Win Drive, Bethlehem, PA 18017 .. 09/03/03 | Soft ferrites and dielective resonators.
Northcutt Woodworks, L. P .......c.ccceeienns 101 South 4th Street, Crockett, TX 09/17/03 | Pine moldings.
75835.
Polar Ware Company .........ccccceevveiieennenns 2806 North 15th Street, Sheboygan, WI 08/29/03 | Stainless steel kitchen ware.
53082.
Scott Powr-Ply Company dba Scott Fly | 2355 Air Park Way, Montrose, CO 08/26/03 | Fishing rods.
Rods and The Scott Fly Rod Company. 81401.
Silverton Victorian Millworks, Inc. dba | 466 S. Sky Lane, Durango, CO 81303 .. 08/26/03 | Wood moldings.
The Millworks, Inc.
Williamson Corporation .........c...ccoceeeeueenne 70 Dominion Drive, Concord, MA 01742 09/26/03 | Non-contact infrared temperature sen-
sors for used in process control sys-
tems.

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm. Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and title
of the program under which these petitions
are submitted is 11.313, Trade Adjustment
Assistance.

Dated: September 26, 2003.

Brenda A. Johnson,

Acting Director, Planning and Development
Assistance Division.

[FR Doc. 03—24971 Filed 10-1-03; 8:45 am)]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE
International Trade Administration

Format for Petition Requesting Relief
Under U.S. Countervailing Duty Law

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before December 1,
2003.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 or via the
Internet at dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Nicole Bankhead, Import
Administration, Office of Policy, Room

3713, 14th & Constitution Avenue, NW.,
Washington, DC 20230; Phone number:
(202) 482—-8221, and fax number: (202)
501-7952.

SUPPLEMENTARY INFORMATION:
1. Abstract

The International Trade
Administration, Import Administration,
AD/CVD Enforcement, implements the
U.S. antidumping and countervailing
duty law. Import Administration
investigates allegations of unfair trade
practices by foreign governments and
producers and, in conjunction with the
U.S. International Trade Commission,
can impose duties on the product in
question to offset the unfair practices.
Form ITA-366P—Format for Petition
Requesting Relief Under the U.S.
Countervailing Duty Law—is designed
for U.S. companies or industries that are
unfamiliar with the Countervailing law
and the petition process. The Form is
designed for potential petitioners that
believe a foreign competitor is being
subsidized unfairly. Since a variety of
detailed information is required under
the law before initiation of a
countervailing duty investigation, the
Form is designed to extract such
information in the least burdensome
manner possible.
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II. Method of Data Collection

Form ITA-366P is sent by request to
potential U.S. petitioners.

II1. Data

OMB Number: 0625—-0148.

Form Number: ITA-366P.

Type of Review: Regular Submission.
Affected Public: U.S. companies or
industries that suspect the presence of
unfair competition from subsidized

foreign enterprises.

Estimated Number of Respondents: 5.

Estimated Time Per Response: 40
hours.

Estimated Total Annual Burden
Hours: 200 hours.

Estimated Total Annual Costs:
Assuming the number of petitioners
remains the same, the estimated annual
cost for this collection is $27,500
($14,000 for respondents and $13,500
for federal government).

IV. Request for Comments

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 26, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-24961 Filed 10-1-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; Malcolm Baldrige
National Quality Award Application

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and

respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A).

DATES: Written comments must be
submitted on or before December 1,
2003.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
Herbert Hoover Building, 1401
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instruction should be
directed to JoAnne M. Surette, Baldrige
National Quality Program,
Administration Building, Room 621,
100 Bureau Drive, Stop 1020, National
Institute of Standards and Technology,
Gaithersburg, MD 20899-1020;
telephone (301) 975-5267, fax (301)
948-3716, e-mail
joanne.surette@nist.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Department of Commerce is
responsible for the Baldrige National
Quality Program and the Malcolm
Baldrige National Quality Award. The
National Institute of Standards and
Technology (NIST), an agency of the
Department’s Technology
Administration, manages the Baldrige
Program. Applicants for the Malcolm
Baldrige National Quality Award are
required to perform two steps: (1) The
applicant organization certifies that it
meets eligibility requirements; (2) the
applicant organization prepares and
completes an application form and the
application process. The Malcolm
Baldrige National Quality Award
Program Office will assist with or offer
advice on any questions or issues that
the applicant may have concerning the
eligibility process or in completing the
self-certification forms. NIST will use
the application package to assess and
provide feedback on the applicant’s
quality and performance practices.

I1. Method of Collection

Applicants must comply in writing
according to the Baldrige Award
Application Forms booklet.

II1. Data
OMB Number: 0693—0006.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
100.

Estimated Time Per Response: 74
hours.

Estimated Total Annual Burden
Hours: 7,400.

Estimated Total Annual Cost: $0

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: September 26, 2003.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—24959 Filed 10-1-03; 8:45 am)]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 092503B]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings and
hearings.

SUMMARY: The Western Pacific Fishery
Management Council’s (Council)
Scientific and Statistical Committee
(SSC) will meet on Tuesday, October 14,
2003, through Wednesday October 16,
2003; and the Council will hold its
120th meeting from Monday October 20,
2003 through Thursday October 23,
2003, in Honolulu, HI. (see
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SUPPLEMENTARY INFORMATION for specific
times, dates, and agenda items).

ADDRESSES: The SSC meeting will be
held at the Council Office Conference
Room, 1164 Bishop St., Suite 1400,
Honolulu, HI; telephone: (808) 522—
8220. The Council meeting will be held
at Pagoda Hotel, Cest’Si Bon Room,
1525 Rycroft Street, Honolulu, HI
96814; telephone (808) 941-6611.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: 808—522-8220.

SUPPLEMENTARY INFORMATION:

Dates and Times

The SSC meeting will be held from 9
a.m. to 5 p.m. on October 14, 2003, and
from 8:30 a.m. to 5 p.m. on October 15—
16, 2003.

1. Introductions

2. Approval of draft agenda and
assignment of rapporteur

3. Approval of the minutes of the 83rd
meeting

4. Bottomfish

A. Stock assessment workshop

B. Main Hawaiian Islands (MHI) catch
data project

C. Genetic research proposal

D. Status of MHI area closure review

E. Report on MHI scoping meeting

F. Seamount groundfish moratorium

5. Protected species

A. Status of Sea Turtle Recovery Team
and Recovery Plans

B. Observer programs: objectives and
design

6. Crustaceans fisheries

A. Report on Northwestern Hawaiian
Islands (NWHI) 2003 lobster research
cruise

B. Results of September lobster
tagging charter

C. Application of lobster research in
stock assessment model

7. Precious Corals

A. Report on MHI black coral meeting

8:30 a.m. Wednesday, October 15, 2003

8. Pelagic Fisheries

A. American Samoa and Hawaii
Longline Quarterly Reports

B. Tuna and billfish stock assessments

C. Final Report on phase two of chute
trials for seabird conservation

D. Turtle conservation and
management

a. Update on Judge Kotelly’s ruling
vacating the June 2002 regulations and
2002 Biological Opinion

b. Movement and survivorship of
turtles released from Longline fisheries

c. Status of Environmental Impact
Statements (EIS)

i. Supplemental Pelagic EIS

ii. MHI Turtle EIS

iii. Longline Experimental Permit EIS

1. Preferred alternative

2. Atlantic mitigation experiments

d. Turtle Advisory Committee &
Database meetings

e. Council turtle conservation actions

f. Measures to manage Hawaii’s
Longline fishery

E. Marlin management

a. Report on public scoping meetings

b. Marlin tagging project

F. Private fish aggregation devices

G. Shark management

H. Report on international meetings
and issues

a. Standing Committee on Tuna and
Billfish

b. Predatory conference

c. People and the Sea Conference

d. Inter-American Convention on Sea
Turtles

8:30 a.m. Thursday, October 16, 2003

Ecosystem and Habitat

A. Northwestern Hawaiian Islands/
Mariana Islands Archipelagic Ecological
Assessments

B. NWHI Sanctuary designation
progress report

C. Report on the State of Hawaii papio
and ulua tagging project

10. Other business

A. Draft Pacific Islands Region
Strategic Plan - Research

B. 85th SSC meeting

11. Summary of SSC
Recommendations to the Council

Council Standing Committee Meetings

The following Standing Committees
of the Council will meet on Monday,
October 20, 2003. Enforcement/Vessel
Monitoring System (VMS) from 7:30
a.m. to 9 a.m.; Fishery Rights of
Indigenous People from 7:30 a.m. to 9
a.m.; International Fisheries/Pelagics
from 9 a.m. to 12 noon; Bottomfish from
9 a.m. to 12 noon; Ecosystem and
Habitat from 1:30 p.m. to 3 p.m.;
Crustaceans and Precious Corals from 3
p.m. to 4:30 p.m.; and Executive/Budget
and Program from 4:30 p.m. to 6 p.m.

In addition, the Council will hear
recommendations from its scientific and
statistical committee, and other ad hoc
groups. Public comment periods will be
provided throughout the agenda. The
order in which agenda items are
addressed may change. The Council will
meet as late as necessary to complete
scheduled business.

Public Hearing

Public hearing will be held to solicit
comments on long-term management
measures for the region’s pelagic fishery
on October 22, 2003 at 4:30 p.m. at the
Pagoda Hotel, Honolulu HI. The agenda
during the full Council meeting will
include the items listed here.

9 a.m. Tuesday, October 21, 2003

1. Introductions

2. Approval of agenda

3. Approval of 118th and 119th
meeting minutes

4. Island reports

A. American Samoa

B. Guam

C. Hawaii

D. Commonwealth of the Northern
Mariana Islands (CNMI)

5. Reports from fishery agencies and
organizations

A. Department of Commerce

a. NMFS

i. Pacific Islands Regional Office

ii. Pacific Islands Fisheries Science
Center

b. NOAA General Counsel Southwest
Region

c. National Ocean Service

B. Department of the Interior, U.S.
Fish and Wildlife Service

6. Enforcement/vessel monitoring
system (VMS)

A. U.S. Coast Guard activities

B. NMFS activities

C. Enforcement activities of local
agencies

D. Status of violations

E. Report on national VMS program
and policies

F. Options for using electronic
logbooks for Hawaii longline fishery

Guest Speaker: Ueta Fa’asili Strategic
plan for fisheries management and
sustainable coastal fisheries in Pacific
islands

7. Observer programs

A. Objectives and design

B. Monitoring and compliance policy

C. Native observer program

8. Precious coral fisheries

A. Report on precious coral industry
meeting black coral minimum size

9. Crustaceans fisheries

A. Status of lobster research

a. Report on the 2003 Annual Lobster
Resource Cruise

b. Report on the 2003 Lobster Tagging
Charter

B. Progress on NWHI lobster
population model

10. Fishery Rights of indigenous
peoples

A. Revision of CNMI marine
conservation plan

B. Status and prognosis of community
demonstration projects program

C. Community Development Program
(CDP)

a. Status of Mau Zone CDP regulations

b. Indigenous database

¢. Guam community monitoring
program options

D. Saltonstall-Kennedy solicitation,
June 30, 2003, Omnibus solicitation

Wednesday, October 22, 2003
11. Pelagic/international fisheries
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A. American Samoa & Hawaii
longline quarterly reports

B. Standing Committee on Tuna and
Billfish stock assessments

C. Report on Hawaii longline observer
program

D. Final report on phase two of chute
trials for seabird conservation

E. Turtle conservation and
management

a. Update on Judge Kollar-Kotelly’s
ruling vacating the June 2002
regulations and 2002 Biological Opinion

b. Movement and survivorship of
turtles released from longline fisheries

c. Status of Environmental Impact
Statements (EISs)

i. Supplemental Pelagic EIS

ii. MHI Turtle EIS

iii. Longline experimental permit EIS

1. Preferred alternative

2. Atlantic mitigation experiments

d. Turtle Advisory Committee &
Database meetings

e. Council turtle conservation actions

f. Measures to manage Hawaii’s
longline fishery

F. Marlin management - Report on
public scoping meeting

G. Private fish aggregation devices -
Report on public scoping meetings

H. Shark management (Action Item)

I. International meetings

a. Standing Committee on Tuna and
Billfish

b. Preparatory Conference

c. People and the Sea Conference

d. Inter-American Convention on Sea
Turtles

J. Public hearing on measures to
manage the Hawaii longline fishery

A public hearing will be held to
receive comments on long-term
management of the pelagic fishery of the
Western Pacific Region, especially the
Hawaii-based longline fishery. The
Council is developing an amendment to
the regulations under the Fishery
Management Plan for the Pelagics
Fisheries of the Western Pacific Region
that would address the fact that an
August 31, 2003, Court order vacated
NMFS’ 2002 Biological Opinion and
related regulations, removing any
authorization of incidental takes of sea
turtles by the fishery that had been
provided by the Biological Opinion. At
its 119th meeting, the Council took final
action to recommend an emergency rule
for the short-term management of the
longline fishery to conserve sea turtles,
and also directed its staff to analyze and
document the impacts of a range of
alternatives for the long-term
management of the fishery. At its 120th
meeting, the Council may take final
action to recommend a preferred long-
term alternative, or it may defer that
decision to a later date.

Thursday, October 23, 2003

12. Ecosystems and Habitat

A. NWHI/CNMI Archipelago
Ecological Assessments

B. Status of NWHI Reserve Operations
Plan

C. NWHI Sanctuary designation
process report

D. Pacific National Wildlife Refuge
expansion

a. Midway Atoll National Wildlife
Refuge expansion

b. Hawaiian Island National Wildlife
Refuge expansion proposal

E. Report on the U.S. Coral Reef Task
Force meeting

a. Pacific regional/local action
strategies

b. Guam/Hawaii coral reef fisheries
management workshops

13. Bottomfish fisheries

A. Report on MHI management
program review

B. Report on Hawaii public scoping
meetings

C. Report on CNMI public scoping
meetings

D. Seamount groundfish moratorium
(expires 8/04)

1. Status of fishery

2. Management options: continue
moratorium, closure, other

14. Program planning

A. Legislation

B. Pacific Islands Region Strategic
Plan

C. CNMI fishery development project

D. Report on programmatic grants

15. Administrative matters

A. Financial reports

B. Administrative report

C. Meetings and workshops

D. Advisory Group changes

16. Election of officers

17. Other business

Although non-emergency issues not
contained in this agenda may come
before the Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this
document and any issue arising after
publication of this document that
requires emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,
808-522-8220 (voice) or (808)522-8226

(fax), at least 5 days prior to the meeting
date.

Authority: 1801 et seq.

Dated: September 29, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—25026 Filed 10-1-03; 8:45 am)]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
the Socialist Republic of Vietham

September 26, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE: October 2, 2003.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the
Bureau of Customs and Border
Protection Web site at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
Web site at http://otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
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see 68 FR 26575, published on May 16,
2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

September 26, 2003.

Comimissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on May 12, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textiles and textile products,
produced or manufactured in Vietnam and
exported during the twelve-month period
which began on May 1, 2003 and extends
through December 31, 2003.

Effective on October 2, 2003, you are
directed to adjust the limits for the following
categories, as provided for under the terms of
the current bilateral textile agreement
between the Governments of the United
States and Vietnam:

Category Restraint limit1

6,667 dozen pairs.
5,320,000 dozen.
1,179,794 dozen.
13,333 dozen pairs.
1,473,411 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after April 30,
2003.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03—-24989 Filed 10-1-03; 8:45 am]|
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textiles and Textile Products
Produced or Manufactured in the
Socialist Republic of Vietnam

September 26, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE: October 2, 2003.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the
Bureau of Customs and Border
Protection website at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 68 FR 26575, published on May 16,
2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

September 26, 2003.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on May 12, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textiles and textile products,
produced or manufactured in Vietnam and
exported during the twelve-month period
which began on May 1, 2003 and extends
through December 31, 2003.

Effective on October 2, 2003, you are
directed to adjust the limits for the following
categories, as provided for under the terms of
the current bilateral textile agreement
between the Governments of the United
States and Vietnam:

Category Restraint limit*
340/640 1,383,333 dozen.
345 ... 224,000 dozen.
448 ......... 21,713 dozen.
645/646 149,333 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after April 30,
2003.

The Committee for the Implementation of
Textile Agreements has determined that

these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 03-24990 Filed 10-1-03; 8:45 am]

BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs.
ACTION: Notice.

In accordance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Assistant Secretary of Defense for
Health Affairs announced the proposed
extension of a currently approved
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
extension of collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received on or before
December 1, 2003.

ADDRESSES: Written comments and
recommendations on the information
collection should be sent to TRICARE
Management Activity—Aurora, Office of
Program Requirements Division, 16401
E. Centretech Parkway, ATTN: Graham
Kolb, Aurora, CO 80011-9043.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection, please
write to the above address or call
TRICARE Management Activity, Office
of Program Requirements Division at
(303) 676—3580.

Title, Associated Form, and OMB
Number: Health Insurance Claim Form,
HCFA-1500, OMB Number 0720-0001

Needs and Uses: This information
collection requirement is used by
TRICARE to determine reimbursement
for health care services or supplies
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rendered by individual professional
providers to TRICARE beneficiaries. The
requested information is used to
determine beneficiary eligibility,
appropriations and costs of care, other
health insurance liability and whether
services received are benefits. Use of
this form continues TRICARE
commitments to use the national
standard claim form for reimbursement
of services/supplies provided by
individual professional providers.

Affected Public: Business or other
form profit, State, local or tribal
government, Federal government and
not for profit institutions.

Annual Burden Hours: 5,600,000.

Number of Respondents: 22,400,000.

Responses per Respondent: 1.

Average Burden per Response: 15
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

This collection instrument is for is for
use by health care providers under the
TRICARE Program. TRICARE is a health
benefits entitlement program for the
dependents of active duty Uniformed
Services member and deceased
sponsors, retirees and their dependents,
dependents of Department of
Transportation (Coast Guard) sponsors,
and certain North Atlantic Treaty
Organizations, National Oceanic and
Atmospheric Administration, and
Public Health Service eligible
beneficiaries. The Form HCFA 1500 is
used by individual professional health
care or health care related providers to
file for reimbursement of civilian health
care services or supplies provided to
TRICARE beneficiaries. This is the
national standard claim from accepted
by all major commercial and
government payers.

Dated: September 22, 2003.

Patricia L. Toppings,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

[FR Doc. 03-24985 Filed 10-1-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Advisory Council on
Dependents’ Education

AGENCY: Department of Defense
Education Activity (DoDEA).

ACTION: Open meeting notice.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Appendix 2 of
title 5, United States Code, Public Law

92-463, notice is hereby given that a
meeting of the Advisory Council on
Dependents’ Education (ACDE) is
scheduled to be held on October 3,2003,
from 8 a.m. to 5 p.m. The meeting will
be held at the Hotel Oranien Wiesbaden,
Platter Strasse 2, Wiesbaden, Germany.
The purpose of the ACDE is to
recommend to the Director, DoDEA,
general policies for the operation of the
Department of Defense Dependents
Schools (DoDDS); to provide the
Director with information about
effective educational programs and
practices that should be considered by
DoDDS; and to perform other tasks as
may be required by the Secretary of
Defense. The meeting emphases will be
on the current operational qualities of
15 schools in DoDDS, the
institutionalized school improvement
processes in DoDDS and other
educational matters. For further
information contact Mr. Jim Jarrard, at
703-696—4471, extension 1964.

Dated: September 24, 2003.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 03—24986 Filed 10-1-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.
ACTION: Notice of advisory committee
meetings.

SUMMARY: The Defense Science Board
Task Force on Enabling Joint Force
Capabilities will tentatively meet in
closed session October 24, 2003, at IDA,
4850 Mark Center Drive, Alexandria,
VA; and October 30, 2003, at Joint
Forces Command, Norfolk, VA. This
Task Force will review the current state
of assigned responsibilities and
accountability for joint capabilities to
quickly bring combat forces together
and focus them on joint objectives
across a wide spectrum of possible
contingencies and will help identify
unfilled needs and areas where assigned
responsibility and accountability calls
for further clarification and/or
organizational arrangements.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
these meetings, the Defense Science

Board Task Force will identify specific
characteristics and examples of
organizations that could be capable of
accepting responsibility and
accountability for delivering the
capability with needed responsiveness,
and will recommend further steps to
strengthen the joint structure ability to
quickly integrate service-provided force
capabilities into effective joint forces.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
P.L. No. 92-463, as amended (5 U.S.C.
App. II), it has been determined that the
Defense Science Board Task Force
meetings concern matters listed in 5
U.S.C. §552b(c)(1) and that,
accordingly, the meetings will be closed
to the public.

Dated: September 25, 2003.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 03—-24987 Filed 10-1-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.
ACTION: Notice of advisory committee
meeting.

SUMMARY: The Defense Science Board
Task Force on Quarantining Guidance
for the Severe Acute Respiratory
Syndrome (SARS) Epidemic will meet
in open session October 27, 2003, from
0930-1200 and from 1300-1500. The
Task Force will meet at SAIC, 4001 N.
Fairfax Drive, Suite 500, Arlington, VA.
The Task Force will review the impact
quarantining may have on DoD planning
and operations by preventing the flow of
personnel and material to areas of
concern, eroding relationships with host
countries, and impacting our forces
through anxieties about family
members.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
this meeting, the Defense Science Board
Task Force will review and evaluate the
Department’s ability to provide
information to integrate public health
needs, on behalf of national security.
Specifically, the Task Force will review:
Existing doctrine and processes by
which quarantine policy is generated;
required cooperation with non-DoD



Federal Register/Vol. 68, No. 191/ Thursday, October

2, 2003/ Notices 56821

agencies and non-U.S. government
entities, including other countries; the
capacity of local commanders to rapidly
survey disease status, and establish
need, ways and means for quarantine in
relation to their assigned missions;
methods, technologies and doctrine to
allow safe transport of personnel
through quarantined areas, and
restriction of movement where needed;
sample scenarios; coordination and
allocation of DoD and non DoD
resources to combat SARS;
identification and tracking of
individuals potentially exposed to
SARS; and features of the SARS
guidance which may be applicable to
future infectious disease outbreaks.
FOR FURTHER INFORMATION CONTACT: CDR
David Waugh, USN, Defense Science
Board, 3140 Defense Pentagon, Room
3D865, Washington, DC 20301-3140,
via email at david.waugh@osd.mil, or
via phone at (703) 695-4158.
SUPPLEMENTARY INFORMATION: Members
of the public who wish to attend the
meeting must contact CDR Waugh no
later than October 20, 2003, for further
information about admission as seating
is limited. Additionally, those who wish
to make oral comments or deliver
written comments should also request to
be scheduled, and submit a written text
of the comments by October 20, 2003, to
allow time for distribution to Task Force
members prior to the meeting.
Individual oral comments will be
limited to five minutes, with the total
oral comment period not exceeding 30
minutes.

Dated: September 25, 2003.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 03—24988 Filed 10—-1-03; 8:45 am)]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Department of the Navy

Record of Decision for Introduction of
F/A-18 E/F (Super Hornet) Aircraft to
the East Coast of the United States

AGENCY: Department of the Navy, DOD.
ACTION: Notice of record of decision,
correction.

SUMMARY: The Department of the Navy
published a Notice in the Federal
Register of September 10, 2003,
concerning the Record of Decision for
Introduction of F/A-18 E/F (Super
Hornet) Aircraft to the East Coast of the
United States. The document contained
an incorrect statement and needs
additional clarification.

FOR FURTHER INFORMATION CONTACT: Mr.
Fred Pierson, Atlantic Division Naval
Facilities Engineering Command (Code
BD32FP), 6506 Hampton Blvd., Norfolk,
VA 23508-1278, telephone (757) 322—
4935.

Correction

In the Federal Register of September
10, 2003, in FR Doc. 03-53353, on page
53355, in the third column, second
paragraph, delete the third sentence,
““Aircraft will not be able to utilize
visual flight rules (VFR) when transiting
airspace in the area of Site C.”” The
statement is not correct and is now
deleted from the decision.

On page 53355, in the third column,
fourth paragraph, add the following
statements for additional clarification to
the end of the paragraph:

The Class D airspace will extend
approximately five miles laterally from the
OLF from the surface up to and including
2,500 feet above ground level. Establishment
of Class D airspace is contingent upon results
of an FAA Airspace Study. No military
Special Use Airspace (SUA) will be
established.

The revised version of the Record of
Decision will also appear in the
administrative record.

Dated: September 29, 2003.

E.F. McDonnell,

Major, Marine Corps, Federal Register Liaison
Officer.

[FR Doc. 03-25024 Filed 10-1-03; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
November 3, 2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen Lee, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Karen_F._Lee@omb.eop.gov.

SUPPLEMENTA