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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 52
RIN 3150-AG76

Combustible Gas Control in
Containment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations for combustible gas control
in power reactors applicable to current
licensees and is consolidating
combustible gas control regulations for
future reactor applicants and licensees.
The final rule eliminates the
requirements for hydrogen recombiners
and hydrogen purge systems, and
relaxes the requirements for hydrogen
and oxygen monitoring equipment to
make them commensurate with their
risk significance. This action stems from
the NRC’s ongoing effort to risk-inform
its regulations, and is intended to
reduce the regulatory burden on present
and future reactor licensees.
Additionally, the final rule grants in
part and denies in part a petition for
rulemaking (PRM—50-68) submitted by
Mr. Bob Christie. This notice constitutes
final NRC action on PRM-50-68. The
final rule also denies part of a petition
for rulemaking (PRM-50-71) submitted
by the Nuclear Energy Institute. The
remaining issue in PRM—-50-71 that is
not addressed by this final rule will be
evaluated in a separate NRC action. The
NRC has updated a guidance document,
“Control of Combustible Gas
Concentrations in Containment” to
address changes in the rule. A draft
regulatory guide containing the
revisions was published for comment
with the proposed rule.

EFFECTIVE DATE: October 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Richard Dudley, Office of Nuclear
Reactor Regulation, Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415—1116; e-mail:
rfd@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background
II. Rulemaking Initiation
III. Final Action
A. Retention of Inerting, BWR Mark IIT and
PWR Ice Condenser Hydrogen Control
Systems, Mixed Atmosphere
Requirements, and Associated Analysis
Requirements
B. Elimination of Design-Basis LOCA
Hydrogen Release
C. Oxygen Monitoring Requirements
D. Hydrogen Monitoring Requirements
E. Technical Specifications for Hydrogen
and Oxygen Monitors
F. Combustible Gas Control Requirements
for Future Applicants
G. Clarification and Relocation of High
Point Vent Requirements From 10 CFR
50.44 to 10 CFR 50.46a
H. Elimination of Post-Accident Inerting
IV. Comments and Resolution on Proposed
Rule and Draft Regulatory Guide Topics
A. General Comments
B. General Clarifications
C. Monitoring Systems
D. Purge
E. Station Blackout/Generic Safety Issue
189
F. Containment Structural Uncertainties
G. PRA/Accident Analysis
H. Passive Autocatalytic Recombiners
I. Reactor Venting
J. Design Basis Accident Hydrogen Source
Term
K. Requested Minor Modifications
L. Atmosphere Mixing
M. Current Versus Future Reactor Facilities
N. Equipment Qualification/Survivability
V. Petition for Rulemaking, PRM—50-68
VL. Petition for Rulemaking, PRM—-50-71
VIL Section-by-Section Analysis of
Substantive Changes
VIIIL. Availability of Documents
IX. Voluntary Consensus Standards
X. Finding of No Significant Environmental
Impact: Environmental Assessment
XI. Paperwork Reduction Act Statement
XII. Public Protection Notification
XIII. Regulatory Analysis
XIV. Regulatory Flexibility Certification
XV. Backfit Analysis
XVI. Small Business Regulatory Enforcement
Fairness Act

I. Background

On October 27, 1978 (43 FR 50162),
the NRC adopted a new rule, 10 CFR
50.44, specifying the standards for
combustible gas control systems. The
rule required the applicant or licensee

to show that during the time period
following a postulated loss-of-coolant
accident (LOCA), but prior to effective
operation of the combustible gas control
system, either: (1) An uncontrolled
hydrogen-oxygen recombination would
not take place in the containment, or (2)
the plant could withstand the
consequences of an uncontrolled
hydrogen-oxygen recombination
without loss of safety function. If
neither of these conditions could be
shown, the rule required that the
containment be provided with an
inerted atmosphere to provide
protection against hydrogen burning
and explosion. The rule defined a
release of hydrogen involving up to 5
percent oxidation of the fuel cladding as
the amount of hydrogen to be assumed
in determining compliance with the
rule’s provisions. This design-basis
hydrogen release was based on the
design-basis LOCA postulated by 10
CFR 50.46 and was multiplied by a
factor of five for added conservatism to
address possible further degradation of
emergency core cooling.

The accident at Three Mile Island,
Unit 2 involved oxidation of
approximately 45 percent of the fuel
cladding [NUREG/CR-6197, dated
March 1994] with hydrogen generation
well in excess of the amounts required
to be considered for design purposes by
§50.44. Subsequently, the NRC
reevaluated the adequacy of the
regulations related to hydrogen control
to provide greater protection in the
event of accidents more severe than
design-basis LOCAs. The NRC
reassessed the vulnerability of various
containment designs to hydrogen
burning, which resulted in additional
hydrogen control requirements adopted
as amendments to § 50.44. The 1981
amendment, which added paragraphs
(c)(3)(), (c)(3)(ii), and (c)(3)(iii) to the
rule, imposed the following
requirements:

(1) An inerted atmosphere for boiling
water reactor (BWR) Mark I and Mark II
containments,

(2) installation of recombiners for
light water reactors that rely on a purge
or repressurization system as a primary
means of controlling combustible gases
following a LOCA, and

(3) installation of high point vents to
relieve noncondensible gases from the
reactor vessel (46 FR 58484; December
2, 1981).
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On January 25, 1985 (50 FR 3498), the
NRC published another amendment to
§50.44. This amendment, which added
paragraph (c)(3)(iv), required a hydrogen
control system justified by a suitable
program of experiment and analysis for
BWRs with Mark III containments and
pressurized water reactors (PWRs) with
ice condenser containments. In
addition, plants with these containment
designs must have systems and
components to establish and maintain
safe shutdown and containment
integrity. These systems must be able to
function in an environment after
burning and detonation of hydrogen
unless it is shown that these events are
unlikely to occur. The control system
must handle an amount of hydrogen
equivalent to that generated from a
metal-water reaction involving 75
percent of the fuel cladding surrounding
the active fuel region.

When § 50.44 was amended in 1985,
the NRC recognized that an improved
understanding of the behavior of
accidents involving severe core damage
was needed. During the 1980s and
1990s, the NRC sponsored a severe
accident research program to improve
the understanding of core melt
phenomena, combustible gas generation,
transport and combustion, and to
develop improved models to predict the
progression of severe accidents. The
results of this research have been
incorporated into various studies (e.g.,
NUREG-1150 and probabilistic risk
assessments performed as part of the
Individual Plant Examination (IPE)
program) to quantify the risk posed by
severe accidents for light water reactors.

The result of these studies has been
an improved understanding of
combustible gas behavior during severe
accidents and confirmation that the
hydrogen release postulated from a
design-basis LOCA was not risk-
significant because it was not large
enough to lead to early containment
failure, and that the risk associated with
hydrogen combustion was from beyond
design-basis (e.g., severe) accidents.
These studies also confirmed the
assessment of vulnerabilities that went
into the 1981 and 1985 amendments
that required additional hydrogen
control measures for some containment
designs.

II. Rulemaking Initiation

In a June 8, 1999, Staff Requirements
Memorandum (SRM) on SECY-98-300,
Options for Risk-informed Revisions to
10 CFR Part 50—“Domestic Licensing of
Production and Utilization Facilities,”
the NRC approved proceeding with a
study of risk-informing the technical
requirements of 10 CFR Part 50. The

NRC staff provided its plan and
schedule for the study phase of its work
to risk-inform the technical
requirements of 10 CFR Part 50 in
SECY—99-264, “Proposed Staff Plan for
Risk-Informing Technical Requirements
in 10 CFR Part 50,” dated November 8,
1999. The NRC approved proceeding
with the plan for risk-informing the Part
50 technical requirements in a February
3, 2000, SRM. Section 50.44 was
selected as a test case for piloting the
process of risk-informing 10 CFR Part 50
in SECY-00-0086, ‘“Status Report on
Risk-Informing the Technical
Requirements of 10 CFR Part 50 (Option
3).”

Mr. Christie of Performance
Technology, Inc. submitted letters,
dated October 7 and November 9, 1999,
that requested changes to the
regulations in § 50.44. He requested that
the regulations be amended to:

1. Retain the existing requirement in
§50.44(b)(2)(i) for inerting the
atmosphere of existing Mark I and Mark
II containments.

2. Retain the existing requirement in
§50.44(b)(2)(ii) for hydrogen control
systems in existing Mark IIl and PWR
ice condenser containments to be
capable of handling hydrogen generated
by a metal/water reaction involving 75
percent of the fuel cladding.

3. Require all future light water
reactors to postulate a 75 percent metal/
water reaction (instead of the 100
percent required by the current rule) for
analyses undertaken pursuant to
§50.44(c).

4. Retain the existing requirements in
§50.44 for high point vents.

5. Eliminate the existing requirement
in § 50.44(b)(2) to insure a mixed
atmosphere in containment.

6. Eliminate the existing requirement
for hydrogen releases during design
basis accidents of an amount equal to
that produced by a metal/water reaction
of 5 percent of the cladding.

7. Eliminate the requirement for
hydrogen recombiners or purge in LWR
containments.

8. Eliminate the existing requirements
for hydrogen and oxygen monitoring in
LWR containments.

9. Revise GDC 41—Containment
Atmosphere Cleanup—to require
systems to control fission products and
other substances that may be released
into the reactor containment for
accidents only where there is a high
probability that fission products will be
released to the reactor containment.

These letters have been treated by the
NRC as a petition for rulemaking and
assigned Docket No. PRM-50-68. The
NRC published a document requesting
comment on the petition in the Federal

Register on January 12, 2000 (65 FR
1829). The issues associated with
§50.44 raised by the petitioner were
discussed in SECY-00-0198, ‘‘Status
Report on Study of Risk-Informed
Changes to the Technical Requirements
of 10 CFR Part 50 (Option 3) and
Recommendations on Risk-Informed
Changes to 10 CFR 50.44 (Combustible
Gas Control).” The final rule and the
petition are consistent in many areas,
but differ regarding the functional
requirements for hydrogen and oxygen
monitoring, the requirement for
ensuring a mixed atmosphere, the
source term of hydrogen for water-
cooled reactors to analyze in order to
ensure containment integrity, and the
need to revise GDC-41. The NRC'’s
detailed basis for including these
requirements in the rule is addressed in
a subsequent section of this
supplementary information.

The NRC also received a petition for
rulemaking filed by the Nuclear Energy
Institute. The petition was docketed on
April 12, 2000, and has been assigned
Docket No. PRM—-50-71. The petitioner
requests that the NRC amend its
regulations to allow nuclear power plant
licensees to use zirconium-based
cladding materials other than zircaloy or
ZIRLO, provided the cladding materials
meet the requirements for fuel cladding
performance and have received
approval by the NRC staff. The
petitioner believes the proposed
amendment would improve the
efficiency of the regulatory process by
eliminating the need for individual
licensees to obtain exemptions to use
advanced cladding materials that have
already been approved by the NRC. The
change would remove the language in
10 CFR 50.44 regarding the use of
zirconium-based cladding materials
other than Zircaloy or ZIRLO. The NRC
published a document requesting
comment on the petition in the Federal
Register on May 30, 2000 (65 FR 34599).
The requested change is unrelated to the
risk-informing of 10 CFR 50.44. The
NRC addressed the NEI petition in this
rulemaking for effective use of
resources. Although the final rule does
not contain the rule language changes
requested by the petitioner, in its
revision to 10 CFR 50.44, the NRC
eliminated the old language referring to
various types of fuel cladding. Thus, the
final rule resolves the petitioner’s
concern regarding § 50.44. The NRC'’s
detailed basis for this decision is
addressed in a subsequent section of
this supplementary information.

In SECY-00-0198, dated September
14, 2000, the NRC staff proposed a risk-
informed voluntary alternative to the
current § 50.44. Attachment 2 to that
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paper, hereafter referred to as the
Feasibility Study, used the framework
described in Attachment 1 to the paper
and risk insights from NUREG-1150 and
the IPE programs to evaluate the
requirements in § 50.44. The Feasibility
Study found that combustible gas
generated from design-basis accidents
was not risk-significant for any
containment type, given intrinsic design
capabilities or installed mitigative
features. The Feasibility Study also
concluded that combustible gas
generated from severe accidents was not
risk significant for: (1) Mark I and II
containments, provided that the
required inerted atmosphere was
maintained; (2) Mark III and ice
condenser containments, provided that
the required igniter systems were
maintained and operational, and (3)
large, dry and sub-atmospheric
containments because of the large
volumes, high failure pressures, and
likelihood of random ignition to help
prevent the build-up of detonable
hydrogen concentrations.

The Feasibility Study did conclude
that the above requirements for
combustible gas mitigative features were
risk-significant and must be retained.
Additionally, the Feasibility Study also
indicated that some mitigative features
may need to be enhanced beyond
current requirements. This concern was
identified as Generic Safety Issue-189
(GI-189). The resolution of GI-189 will
assess the costs and benefits of
improvements to safety which can be
achieved by enhancing combustible gas
control requirements for Mark III and
ice condenser containment designs. The
resolution of GI-189 is proceeding
independently of this rulemaking. In an
SRM dated January 19, 2001, the NRC
directed the NRC staff to proceed
expeditiously with rulemaking on the
risk-informed alternative to § 50.44.

In SECY-01-0162, ““Staff Plans for
Proceeding with the Risk-Informed
Alternative to the Standards for
Combustible Gas Control Systems in
Light-Water-Cooled Power Reactors in
10 CFR 50.44,” dated August 23, 2001,
the NRC staff recommended a revised
approach to the rulemaking effort. This
revised approach recognized that risk-
informing Part 50, Option 3 was based
on a realistic reevaluation of the basis of
a regulation and the application of
realistic risk analyses to determine the
need for and relative value of
regulations that address a design-basis
issue. The result of this process
necessitates a fundamental reevaluation
or “rebaselining” of the existing
regulation, rather than the development
of a voluntary alternative approach to
rulemaking. On November 14, 2001, in

response to NRC direction in an SRM
dated August 2, 2001, the NRC staff
published draft rule language on the
NRC Web site for stakeholder review
and comment. In an SRM dated
December 31, 2001, the NRC directed
the staff to proceed with the revision to
the existing § 50.44 regulations.

III. Final Action

The NRC is retaining existing
requirements for ensuring a mixed
atmosphere, inerting Mark I and II
containments, and hydrogen control
systems capable of accommodating an
amount of hydrogen generated from a
metal-water reaction involving 75
percent of the fuel cladding surrounding
the active fuel region in Mark III and ice
condenser containments. The NRC is
eliminating the design-basis LOCA
hydrogen release from §50.44 and
consolidating the requirements for
hydrogen and oxygen monitoring into
§ 50.44 while relaxing safety
classifications and licensee
commitments to certain design and
qualification criteria. The NRC is also
relocating and rewording without
materially changing the hydrogen
control requirements in § 50.34(f) to
§50.44. The high point vent
requirements are being relocated from
§50.44 to a new § 50.46a with a change
that eliminates a requirement
prohibiting venting the reactor coolant
system if it could “aggravate” the
challenge to containment.

Substantive issues are addressed in
the following sections.

A. Retention of Inerting, BWR Mark III
and PWR Ice Condenser Hydrogen
Control Systems, Mixed Atmosphere
Requirements, and Associated Analysis
Requirements

The final rule retains the existing
requirement in § 50.44(c)(3)(i) to inert
Mark I and II type containments. Given
the relatively small volume and large
zirconium inventory, these
containments, without inerting, would
have a high likelihood of failure from
hydrogen combustion due to the
potentially large concentration of
hydrogen that a severe accident could
cause. Retaining the requirement
maintains the current level of public
protection, as discussed in Section 4.3.2
of the Feasibility Study.

The final rule retains the existing
requirements in § 50.44(c)(3)(iv), (v),
and (vi) that BWRs with Mark IIT
containments and PWRs with ice
condenser containments provide a
hydrogen control system justified by a
suitable program of experiment and
analysis. The amount of hydrogen to be
considered is that generated from a

metal-water reaction involving 75
percent of the fuel cladding surrounding
the active fuel region (excluding the
cladding surrounding the plenum
volume). The analyses must
demonstrate that the structures, systems
and components necessary for safe
shutdown and maintaining containment
integrity will perform their functions
during and after exposure to the
conditions created by the burning
hydrogen. Environmental conditions
caused by local detonations of hydrogen
must be included, unless such
detonations can be shown unlikely to
occur. A significant beyond design-basis
accident generating significant amounts
of hydrogen (on the order of Three Mile
Island, Unit 2, accident or a metal water
reaction involving 75 percent of the fuel
cladding surrounding the active fuel
region) would pose a severe threat to the
integrity of these containment types in
the absence of the installed igniter
systems. Section 4.3.3 of the Feasibility
Study concluded that hydrogen
combustion is not risk-significant, in
terms of the framework document’s
quantitative guidelines, when igniter
systems installed to meet
§50.44(c)(3)(iv), (v), and (vi) are
available and operable. The NRC retains
these requirements. Previously reviewed
and approved licensee analyses to meet
the existing regulations constitute
compliance with this section. The
results of these analyses must continue
to be documented in the plant’s
Updated Final Safety Analysis Report in
accordance with §50.71(e).

The final rule also retains the
§ 50.44(b)(2) requirement that
containments for all currently-licensed
nuclear power plants ensure a mixed
atmosphere. A mixed containment
atmosphere prevents local accumulation
of combustible or detonable gases that
could threaten containment integrity or
equipment operating in a local
compartment.

B. Elimination of Design-Basis LOCA
Hydrogen Release

The final rule removes the existing
definition of a design-basis LOCA
hydrogen release and eliminates
requirements for hydrogen control
systems to mitigate such a release at
currently-licensed nuclear power plants.
The installation of recombiners and/or
vent and purge systems previously
required by § 50.44(b)(3) was intended
to address the limited quantity and rate
of hydrogen generation that was
postulated from a design-basis LOCA.
The NRC finds that this hydrogen
release is not risk-significant. This
finding is based on the Feasibility Study
which found that the design-basis LOCA
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hydrogen release did not contribute to
the conditional probability of a large
release up to approximately 24 hours
after the onset of core damage. The
requirements for combustible gas
control that were developed after the
Three Mile Island Unit 2 accident were
intended to minimize potential
additional challenges to containment
due to long term residual or
radiolytically-generated hydrogen. The
NRC found that containment loadings
associated with long term hydrogen
concentrations are no worse than those
considered in the first 24 hours and
therefore, are not risk-significant. The
NRC believes that accumulation of
combustible gases beyond 24 hours can
be managed by licensee implementation
of the severe accident management
guidelines (SAMGs) or other ad hoc
actions because of the long period of
time available to take such action.
Therefore, the NRC eliminates the
hydrogen release associated with a
design-basis LOCA from § 50.44 and the
associated requirements that
necessitated the need for the hydrogen
recombiners and the backup hydrogen
vent and purge systems.

In plants with Mark I and II
containments, the containment
atmosphere is required to be maintained
with a low concentration of oxygen,
rendering it inert to combustion. Mark
I and II containments can be challenged
beyond 24 hours by the long-term
generation of oxygen through radiolysis.
The regulatory analysis for this
proposed rulemaking found the cost of
maintaining the recombiners exceeded
the benefit of retaining them to prevent
containment failure sequences that
progress to the very late time frame. The
NRC believes that this conclusion
would also be true for the backup
hydrogen purge system even though the
cost of the hydrogen purge system
would be much lower because the
system also is needed to inert the
containment.

The NRC continues to view severe
accident management guidelines as an
important part of the severe accident
closure process. Severe accident
management guidelines are part of a
voluntary industry initiative to address
accidents beyond the design basis and
emergency operating instructions. In
November 1994, current nuclear power
plant licensees committed to implement
severe accident management at their
plants by December 31, 1998, using the
guidance contained in NEI 91-04,
Revision 1, “Severe Accident Issue
Closure Guidelines.” Generic severe
accident management guidelines
developed by each nuclear steam system
supplier owners group includes either

purging and venting or venting the
containment to address combustible gas
control. On the basis of the industry-
wide commitment, the NRC is not
requiring such capabilities, but
continues to view purging and/or
controlled venting of all containment
types to be an important combustible
gas control strategy that should be
considered in a plant’s severe accident
management guidelines.

C. Oxygen Monitoring Requirements

The final rule amends § 50.44 to
codify the existing regulatory practice of
monitoring oxygen in currently-licensed
nuclear power plant containments that
use an inerted atmosphere for
combustible gas control. Standard
technical specifications and licensee
technical specifications currently
require oxygen monitoring to verify the
inerted condition in containment.
Combustible gases produced by beyond
design-basis accidents involving both
fuel-cladding oxidation and core-
concrete interaction would be risk-
significant for plants with Mark I and II
containments if not for the inerted
containment atmosphere. If an inerted
containment was to become de-inerted
during a significant beyond design-basis
accident, then other severe accident
management strategies, such as purging
and venting, would need to be
considered. The oxygen monitoring is
needed to implement these severe
accident management strategies, in
plant emergency operating procedures,
and as an input in emergency response
decision making.

The final rule reclassifies oxygen
monitors as non safety-related
components. Currently, as
recommended by the NRC’s Regulatory
Guide (RG) 1.97, oxygen monitors are
classified as Category 1. Category 1 is
defined as applying to instrumentation
designed for monitoring variables that
most directly indicate the
accomplishment of a safety function for
design-basis events. By eliminating the
design-basis LOCA hydrogen release,
the oxygen monitors are no longer
required to mitigate design-basis
accidents. The NRC finds that Category
2, defined in RG 1.97, as applying to
instrumentation designated for
indicating system operating status, to be
the more appropriate categorization for
the oxygen monitors, because the
monitors will still continue to be
required to verify the status of the
inerted containment. Further, the NRC
believes that sufficient reliability of
oxygen monitoring, commensurate with
its risk-significance, will be achieved by
the guidance associated with the
Category 2 classification. Because of the

various regulatory means, such as
orders, that were used to implement
post-TMI requirements, this relaxation
may require a license amendment at
some facilities. Licensees would also
need to update their final safety analysis
report to reflect the new classification
and RG 1.97 categorization of the
monitors in accordance with 10 CFR
50.71(e).

D. Hydrogen Monitoring Requirements

The final rule maintains the existing
requirement in § 50.44(b)(1) for
monitoring hydrogen in the
containment atmosphere for all
currently-licensed nuclear power plants.
Section 50.44(b)(1), standard technical
specifications and licensee technical
specifications currently contain
requirements for monitoring hydrogen,
including operability and surveillance
requirements for the monitoring
systems. Licensees have made
commitments to comply with design
and qualification criteria for hydrogen
monitors specified in NUREG-0737,
Item II.F.1, Attachment 6 and in RG
1.97. The hydrogen monitors are
required to assess the degree of core
damage during a beyond design-basis
accident and confirm that random or
deliberate ignition has taken place.
Hydrogen monitors are also used, in
conjunction with oxygen monitors in
inerted containments, to guide response
to emergency operating procedures.
Hydrogen monitors are also used in
emergency operating procedures of
BWR Mark III facilities. If an explosive
mixture that could threaten containment
integrity exists, then other severe
accident management strategies, such as
purging and/or venting, would need to
be considered. The hydrogen monitors
are needed to implement these severe
accident management strategies.

The final rule reclassifies the
hydrogen monitors as non safety-related
components for currently-licensed
nuclear power plants. With the
elimination of the design-basis LOCA
hydrogen release (see Item B. earlier),
the hydrogen monitors are no longer
required to support mitigation of design-
basis accidents. Therefore, the hydrogen
monitors do not meet the definition of
a safety-related component as defined in
§50.2. This is consistent with the NRC’s
determination that oxygen monitors that
are used for beyond-design basis
accidents need not be safety grade.

Currently, RG 1.97 recommends
classifying the hydrogen monitors in
Category 1, defined as applying to
instrumentation designed for
monitoring key variables that most
directly indicate the accomplishment of
a safety function for design-basis
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accident events. Because the hydrogen
monitors no longer meet the definition
of Category 1 in RG 1.97, the NRC
believes that licensees’ current
commitments are unnecessarily
burdensome. The NRC believes that
Category 3, as defined in RG 1.97, is an
appropriate categorization for the
hydrogen monitors because the
monitors are required to diagnose the
course of significant beyond design-
basis accidents. Category 3 applies to
high-quality, off-the-shelf backup and
diagnostic instrumentation. As with the
revision to oxygen monitoring, this
relaxation may also require a license
amendment at some facilities. Licensees
will also need to update their final
safety analysis report to reflect the new
classification and RG 1.97 categorization
of the monitors in accordance with 10
CFR 50.71(e).

E. Technical Specifications for
Hydrogen and Oxygen Monitors

As discussed in III.C and III.D above,
the amended rule requires equipment
for monitoring hydrogen in all
containments and for monitoring
oxygen in containments that use an
inerted atmosphere. The rule also
requires that this equipment must be
functional, reliable, and capable of
continuously measuring the
concentration of oxygen and/or
hydrogen in containment atmosphere
following a beyond design-basis
accident for combustible gas control and
severe accident management, including
emergency planning. Because of the
importance of these monitors for the
management of severe accidents, the
NRC staff evaluated whether operability
and surveillance requirements for these
monitors should be included in the
technical specifications.

In order to be retained in the technical
specifications, the monitors must meet
one of the four criteria set forth by 10
CFR 50.36. These criteria are as follows:

1. Installed instrumentation that is
used to detect, and indicate in the
control room, a significant abnormal
degradation of the reactor coolant
pressure boundary.

2. A process variable, design feature,
or operating restriction that is an initial
condition of a design basis accident or
transient analysis that either assumes
the failure of or presents a challenge to
the integrity of a fission product barrier.

3. A structure, system, or component
that is part of the primary success path
and that functions or actuates to
mitigate a design basis accident or
transient that either assumes the failure
of or presents a challenge to the
integrity of a fission product barrier.

4. A structure, system or component
that operating experience or
probabilistic risk assessment has shown
to be significant to public health and
safety.

As stated in the Federal Register
notice (60 FR 36953) for the final rule
for technical specifications, these
criteria were established to address a
“trend toward including in technical
specifications not only those
requirements derived from the analyses
and evaluations included in the safety
analysis report but also essentially all
other Commission requirements
governing the operation of nuclear
power plants. This extensive use of
technical specifications is due in part to
a lack of well-defined criteria (in either
the body of the rule or in some other
regulatory document) for what should
be included in technical specifications.”
As such, the NRC has decided, and
established by rule, not to duplicate
regulatory requirements in the technical
specifications.

Hydrogen and oxygen monitors do not
meet criteria 1, 2, or 3 of 10 CFR 50.36
described above. In addition, the
Feasibility Study performed by the NRC,
and documented in section 4 of
Attachment 2 of SECY-00-0198,
concluded that the requirement to
provide a system to measure the
hydrogen concentration in containment
does not contribute to the risk estimates
for core melt accidents for large dry
containments; is not risk significant
during the early stages of core melt
accidents for Mark I and Mark II
containments; and is not risk significant
in terms of dealing with the combustion
threat of a core melt accident (except for
those conditions when the igniters are
not operable, e.g., Station Blackout) for
Mark III and ice condenser
containments. These conclusions were
based on the assumptions that Mark I
and Mark II containments are inert and
hydrogen igniters are operable for Mark
III and ice condenser containments. It
should be noted that the existing
technical specification requirements for
hydrogen igniters and for maintaining
primary containment oxygen
concentration below 4 percent by
volume (i.e., inerted), are not being
removed; therefore, the conclusions in
the Feasibility Study on the risk
significance of the hydrogen monitors
remain valid. On this basis, the NRC has
concluded that hydrogen monitors do
not meet criterion 4 of 10 CFR 50.36.

Oxygen monitoring is not the primary
means of indicating a significant
abnormal degradation of the reactor
coolant pressure boundary. Oxygen
monitors are used to determine the
primary containment oxygen

concentration in boiling water reactors.
As stated above, the limit for primary
containment oxygen concentration for
Mark I and II containments will remain
in technical specifications; therefore, a
technical specification requirement for
oxygen monitors would be redundant.
In addition, technical specifications for
hydrogen igniters for Mark III
containments will remain. The oxygen
monitors have been shown by
probabilistic risk assessment to not be
risk-significant. On this basis, the NRC
has concluded that oxygen monitors do
not meet criterion 4 of 10 CFR 50.36.

The NRC has several precedents
regarding not duplicating regulatory
requirements for severe accidents in the
technical specifications. The
Anticipated Transients Without Scram
(ATWS) rule, (10 CFR 50.62) requires
each pressurized water reactor to have
equipment from sensor output to final
actuation device, diverse from the
reactor trip system, to automatically
initiate the auxiliary (or emergency)
feedwater system and initiate a turbine
trip under conditions indicative of an
ATWS. This equipment is required to be
designed to perform its function in a
reliable manner and has no associated
requirements incorporated in the
technical specifications. The Station
Blackout (SBO) rule, (10 CFR 50.63)
requires that each light water reactor
must be able to withstand and/or
recover from a station blackout event.
Section 50.63 also states that an
alternate ac power source will constitute
acceptable capability to withstand
station blackout provided an analysis is
performed that demonstrates that the
plant has this capability from onset of
the station blackout until the alternate
ac source and required shutdown
equipment are started and lined up to
operate. Again, no requirements for the
alternate ac source are required to be in
technical specifications.

NRC experience with implementation
of the above regulations for non safety-
related equipment has shown that
reliability commensurate with severe
accident assumptions is assured without
including such equipment in technical
specifications. According to the “Final
Report—Regulatory Effectiveness of the
Station Blackout Rule” (ADAMS
ACCESSION NUMBER: ML003741781),
the reliability of the alternate ac power
source has improved after
implementation of the SBO rule. It
states:

“Before the SBO rule was issued, only
11 of 78 plants surveyed had a formal
EDG reliability program, 11 of 78 plants
had a unit average EDG reliability less
that 0.95, and 2 of 78 had a unit average
EDG reliability of less that 0.90. Since
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the SBO rule was issued, all plants have
established an EDG reliability program
that has improved EDG reliability. A
report shows that only 3 of 102
operating plants have a unit average
EDG reliability less than 0.95 and above
0.90 considering actual performance on
demand, and maintenance (and testing)
out of service (MOQOS) with the reactor
at power.”

Therefore, the NRC staff has
concluded that requirements for
hydrogen and oxygen monitors can be
removed from technical specifications.
The basis for this conclusion is:

1. These monitors do not meet the
criteria of 10 CFR 50.36,

2. The amended 10 CFR 50.44
requires hydrogen and oxygen monitors
to be maintained reliable and
functional, and

3. The regulatory precedents set by
the treatment of other equipment for
severe accidents required by 10 CFR
50.62 and 50.63.

F. Combustible Gas Control
Requirements for Future Applicants

Section 50.44(c) of the final rule sets
forth combustible gas control
requirements for all future water-cooled
nuclear power reactor designs with
characteristics (e.g. type and quantity of
cladding materials) such that the
potential for production of combustible
gases is comparable to currently-
licensed light-water reactor designs. The
NRC'’s requirements for future reactors
previously specified in § 50.34(f)(2)(ix)
have been reworded for conciseness but
without material change and relocated
to §50.44(c)(2) to consolidate the
combustible gas control requirements in
§50.44 for easier reference. This sub-
paragraph requires a system for
hydrogen control that can safely
accommodate hydrogen generated by
the equivalent of a 100 percent fuel clad
metal-water reaction and must be
capable of precluding uniformly
distributed concentrations of hydrogen
from exceeding 10 percent (by volume).
If these conditions cannot be satisfied,
an inerted atmosphere must be provided
within the containment. The
requirements specified in amended
§50.44(c)(2) are applicable to future
water-cooled reactors with the same
potential for the production of
combustible gas as currently-licensed
light-water reactor designs and are
consistent with the criteria currently
contained in § 50.34(f)(2)(ix) to preclude
local concentrations of hydrogen
collecting in areas where unintended
combustion or detonation could cause
loss of containment integrity or loss of
appropriate accident mitigating features.
Additional advantages of providing

hydrogen control mitigation features
(rather than reliance on random ignition
of richer mixtures) include the lessening
of pressure and temperature loadings on
the containment and essential
equipment. These requirements reflect
the Commission’s expectation that
future designs will achieve a higher
standard of severe accident performance
(50 FR 32138; August 8, 1985).

Section 50.44(d) applies to non-water-
cooled reactors and water-cooled
reactors that have different
characteristics regarding the production
of combustible gases from current light-
water reactors. Because the specific
details of the designs and construction
materials used in such future reactors
cannot now be known, paragraph (d)
specifies a general performance-based
requirement that future applicants
submit information to the NRC
indicating how the safety impacts of
combustible gases generated during
design-basis and significant beyond
design-basis accidents are addressed to
ensure adequate protection of public
health and safety and common defense
and security. This information must be
based in part upon a design-specific
probabilistic risk assessment. The
Commission has endorsed the use of
PRAs as a tool in regulatory
decisionmaking, see Use of Probabilistic
Risk Assessment Methods in Nuclear
Activities: Final Policy Statement (60 FR
42622, August 16, 1995), and is
currently using PRAs as one element in
evaluating proposed changes to
licensing bases for currently licensed
nuclear power plants, see Regulatory
Guide 1.174, An Approach for Using
Probabilistic Risk Assessment in Risk-
Informed Decisionmaking: General
Guidance (July 1998) and Standard
Review Plan, Chapter 19, “Use of
Probabilistic Risk Assessment in Plant-
Specific, Risk Informed
Decisionmaking: General Guidance,”
NUREG-0800 (July 1998). The use of
PRA methodologies in determining
whether severe accidents involving
combustible gas must be addressed by
future non-water-cooled reactor designs
(and water-cooled designs which have
different combustible gas generation
characteristics as compared with the
current fleet of light-water-cooled
reactors) is a logical extension of the
NRC'’s efforts to expand the use of PRAs
in regulatory decisionmaking.

At this time, the NRC is not able to
set forth a detailed description of, or
specific criteria for defining a
“significant” beyond design-basis
accident for these future reactor designs,
because the fuel and vessel design,
cladding material, coolant type, and
containment strategy for these reactor

designs are unknown at the time of this
final rulemaking. Based in part upon the
design-specific PRA, the NRC will
determine: (i) What type of accident is
considered “‘significant” for each future
reactor design, (ii) whether combustible
gas control measures are necessary, and
if so, (iii) whether the combustible gas
control measures proposed for each
design provide adequate protection to
public health and safety and common
defense and security. Although it is
impossible at this time to provide a
detailed description or criteria for
determining what constitutes a
“significant”” beyond design-basis
accident for the future reactors that are
subject to this provision, the NRC
nonetheless believes that the concept of
“significant” with respect to severe
accidents has regulatory precedent
which will guide the NRC staff’s
evaluation of the PRA information for
future plants. Section 50.34(f)(2)(ix) of
the NRC’s current regulations already
defines what is in essence the
significant beyond design-basis accident
which future reactor designs
comparable to current light-water
reactor designs must be capable of
addressing, viz., an accident comparable
to a degraded core accident at a current
light-water reactor in which a metal-
water reaction occurs involving 100
percent of the fuel cladding surrounding
the active fuel region (excluding the
cladding surrounding the plenum
volume). With respect to other “beyond
design-basis” accidents, the
Commission has addressed anticipated
transients without scram (ATWS), and
station blackout, which are currently
regarded as “beyond design-basis
accidents.” The nuclear power industry,
at the behest of the NRC, has developed
severe accident management guidelines
to provide for a systematized approach
for responding to severe accidents
during operations. Finally, the
Commission has required all nuclear
power plant licensees to implement
emergency preparedness planning to
address the potential for offsite releases
of radiation in excess of 10 CFR Part 100
limits. A careful review of these
regulatory efforts discloses a common
thread: regulatory actions addressing
“beyond design-basis” accidents have
generally been determined based upon a
consideration of probability of the
accident, together with consideration of
the potential scope and seriousness of
the health and property value impacts to
the general public. Thus, it is possible
to set forth a high-level conceptual
description of a “significant” beyond
design-basis accident involving
combustible gas for which the
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Commission intends for future non-
water-cooled reactor designers to
address. First, such an accident would
have relatively low probability of
occurrence, based upon the PRA, but
would not be so small that the accident
would be deemed incredible. Second, a
“significant” beyond design-basis
accident involving combustible gas
would have serious offsite consequences
for the public, involving the potential
for death or significant acute or chronic
health effects to the general public and/
or significant radioactive contamination
of offsite property which could result in
permanent or long-term commitment of
property to nuclear use. Such accidents
would typically call for activation of
offsite emergency preparedness
measures in order to mitigate the
adverse effects on public health and
safety.

The NRC is currently preparing a
Draft Regulatory Guide DG-1122 for
public comment, in which the terms,
“significant sequences” and “‘significant
contributors” are expected to be
addressed. In addition, as part of the
proposed rulemaking for risk-informing
10 CFR §50.46 the Commission has
instructed the NRC staff to develop
suitable metrics for determining the
appropriate risk cutoff for defining the
maximum LOCA size. The metrics are to
take into account the uncertainties
inherent in development of PRAs. The
NRC expects that these regulatory
activities will ultimately result in more
detailed examples of the “significant
beyond design-basis” concept to assist a
potential applicant in developing the
design for a future non-water-cooled
reactor (and water-cooled reactor
designs which are significantly different
in concept from current light-water-
cooled reactors), and to guide the NRC’s
review of an application involving such
a design.

G. Clarification and Relocation of High
Point Vent Requirements From 10 CFR
50.44 to 10 CFR 50.46a

The final rule removes the current
requirements for high point vents from
§50.44 and transfers them to a new
§50.46a. The NRC is relocating these
requirements because high point vents
are relevant to emergency core cooling
system (ECCS) performance during
severe accidents, and the final § 50.44
does not address ECCS performance.
The requirement to install high point
vents was adopted in the 1981
amendment to § 50.44. This requirement
permitted venting of noncondensible
gases that may interfere with the natural
circulation pattern in the reactor coolant
system. This process is regarded as an
important safety feature in accident

sequences that credit natural circulation
of the reactor coolant system. In other
sequences, the pockets of
noncondensible gases may interfere
with pump operation. The high point
vents could be instrumental for
terminating a core damage accident if
ECCS operation is restored. Under these
circumstances, venting noncondensible
gases from the vessel allows emergency
core cooling flow to reach the damaged
reactor core and thus, prevents further
accident progression.

The final rule amends the language in
§50.44(c)(3)(iii) by deleting the
statement, “the use of these vents
during and following an accident must
not aggravate the challenge to the
containment or the course of the
accident.” For certain severe accident
sequences, the use of reactor coolant
system high point vents is intended to
reduce the amount of core damage by
providing an opportunity to restore
reactor core cooling. Although the
release of noncondensible and
combustible gases from the reactor
coolant system will, in the short term,
‘“aggravate” the challenge to
containment, the use of these vents will
positively affect the overall course of the
accident. The release of any combustible
gases from the reactor coolant system
has been considered in the containment
design and mitigative features that are
required for combustible gas control.
Any reactor coolant system venting is
highly unlikely to affect containment
integrity; however, such venting will
reduce the likelihood of further core
damage. Because overall plant safety is
increased by venting through high point
vents, the final rule does not include
this statement in § 50.46a.

H. Elimination of Post-Accident Inerting

The final rule no longer provides an
option to use post-accident inerting as a
means of combustible gas control.
Although post-accident inerting systems
were permitted as a possible alternative
for mitigating combustible gas concerns
after the accident at Three Mile Island,
Unit 2, no licensee has implemented
such a system to date. Concerns with a
post-accident inerting system include
increase in containment pressure with
use, limitations on emergency response
personnel access, and cost. Sections
50.44(c)(3)(iv)(D) and 50.34(f)(ix)(D) of
the former rule were adopted to address
these concerns. On November 14, 2001,
draft rule language was made available
to elicit comment from interested
stakeholders. The draft rule language
recommended eliminating the option to
use post-accident inerting as a means of
combustible gas control and asked
stakeholders if there was a need to

retain these requirements. Stakeholder
feedback supported elimination of the
post-accident inerting option and
indicated that licensees do not intend to
convert existing plants to use post-
accident inerting. Because there is no
need for the regulations to support an
approach that is unlikely to be used, the
NRC has decided to eliminate post-
accident inerting requirements in the
final rule.

IV. Comments and Resolution on
Proposed Rule and Draft Regulatory
Guide

The 60-day comment period for the
proposed rule closed on October 16,
2002. The NRC received 14 letters, from
14 commenters, containing
approximately 43 comments on the
proposed rule and draft regulatory
guide. Seven of the commenters were
licensees, two were vendors, two were
representatives of utility groups (the
Nuclear Energy Institute and the
Nuclear Utility Group on Equipment
Qualification), two were private
citizens, and one was a citizen group,
Nuclear Information and Resource
Service. All comments were considered
in formulating the final rule. Copies of
the letters are available for public
inspection and copying for a fee at the
Commission’s Public Document Room,
located at 11555 Rockville Pike, Room
0O-1 F23, Rockville, Maryland 20852.

Documents created or received at the
NRC after October 16, 2002, are also
available electronically at the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nrc.gov/reading-
rm.html. From this site, the public can
gain entry into the NRC’s Agencywide
Document Access and Management
System (ADAMS), which provides text
and image files of NRC’s public
documents. These same documents also
may be viewed and downloaded
electronically via the interactive
rulemaking Web site established by NRC
for this rulemaking at http://
ruleforum.lInl.gov.

The following sections set forth the
resolution of the public comments.

A. General Comments

Many commenters expressed strong
support for the rule to improve the
regulations in §50.44 and
“commend]ed] the NRC for developing
a rule based on risk-informed and
performance-based insights that would
eliminate unnecessary regulatory
requirements.” One industry commenter
indicated that this rule will enhance
public health and safety because it
increases the reliability of the hydrogen
and oxygen monitoring systems. The
Advisory Committee on Reactor
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Safeguards (ACRS) stated that the draft
proposed rulemaking for risk-informed
revisions to 10 CFR 50.44 will provide
more effective and efficient regulation to
deal with combustible gases in
containments.

The NRC also received feedback on
several issues for which comments were
specifically requested in the draft rule
language. The existing rule provides
detailed, prescriptive instructions using
American Society of Mechanical
Engineers (ASME) references for
analyzing the performance of boiling
water reactor (BWR) Mark IIT and
pressurized water reactor (PWR) ice
condenser containments. In the final
rule, the NRC has provided an option
for a more performance-based approach,
which received positive public
comment. Based upon stakeholder
input, the final rule eliminates the
existing references to ASME standards
and other prescriptive requirements.
The regulatory guide attached to this
paper includes the ASME approach as
one in which the intent of the
regulations could be satisfied.

One private citizen questioned why
the NRC was considering relaxing
requirements that provide protection
against some of the uncertainties and
hazards of nuclear power. A citizen
group opposed the changes by
contending that eliminating the design-
basis accident release, relaxing safety
classifications, and relaxing licensee
commitments to certain design and
qualification criteria only benefits the
money interests of the licensees. This
group also stated its belief that the
NRC’s reliance on limited Three Mile
Island (TMI) data points was
insufficient to relax requirements solely
to accommodate industry cost cutting
strategies.

The NRC is moving to risk-informed,
performance-based regulation that takes
into account the benefits and
consequences of actions by licensees
and the NRC. One of the benefits of risk-
informed regulation is that it
concentrates resources on areas that are
more important and minimizes resource
allocation on areas that are shown to be
less significant. As part of the basis for
deciding the level of importance of
various areas, during the 1980s and
1990s, the NRC sponsored a severe
accident research program to improve
the understanding of core melt
phenomena, combustible gas generation,
transport, and combustion, and to
develop improved models to predict the
progression of severe accidents. The
results of this research have been
incorporated into various studies (e.g.,
NUREG-1150 and probabilistic risk
assessments performed as part of the

Individual Plant Examination (IPE)
program) to quantify the risk posed by
severe accidents for light water reactors.
The result of these studies has been an
improved understanding of combustible
gas behavior during severe accidents
and confirmation that the combustible
gas release postulated from a design-
basis LOCA was not risk-significant
because it would not lead to early
containment failure, and that the risk
associated with gas combustion was
from beyond-design-basis (e.g., severe)
accidents.

In making its regulatory decisions, the
NRC first considers public safety, then
other issues such as public confidence
and reducing unnecessary regulatory
burden. Based upon the results of
significant research into design-basis
and beyond design-basis accidents, the
NRC has determined that a design-basis
combustible gas release is not risk-
significant and certain beyond design-
basis combustible gas releases are risk-
significant. Therefore, the NRC is
removing the requirements for
combustible gas control systems that
mitigate consequences of non-risk-
significant design-basis accidents which
are also not effective in reducing the
risk from combustible gas releases in
beyond-design-basis accidents.

The citizen group also contended that
because GSI-191, ‘“Assessment of Debris
Accumulation on PWR Sump Pump
Performance”, is not resolved, removing
the hydrogen recombiner requirements
and relaxing the hydrogen and oxygen
monitoring requirements are premature
and constitute a dangerous trend
towards risk “misinformed” regulation.

The NRC disagrees with the
commenter’s contention. The NRC’s
philosophy on all GSIs is to first
determine whether the existing situation
provides adequate protection of public
health and safety, and if there is
sufficient margin to allow continued
safe operation of the affected plants
while seeking a final resolution of the
GSI. For GSI-191, the NRC concluded
that even though uncertainties remained
regarding the debris accumulation issue,
adequate protection of public health and
safety was maintained. Accordingly, the
fact that GSI-191 has not reached final
resolution does not present an
impediment to the revision to § 50.44.

An industry group requested that the
terms “‘safety-significant”” and
“industrial” instead of high and low
safety/risk significance be used in this
rule and regulatory guide. The NRC
disagrees. The terms ‘‘high and low
safety/risk significance” were not
included in the proposed rule and are
not in the final rule. The term “‘safety-
significant”, when used in supporting

documentation, is used to identify
systems, structures, and components
(SSCs) that contribute to safety. The
term does not confer the level of
significance on the SSC. Additionally,
the term “‘risk significant” is used to
identify those conditions that contribute
to risk. Again, no level of significance is
assigned by the use of this term.
Additionally, the change in terminology
requested by the commenter would be
inconsistent with the supporting NRC
documents and reports. Changing
terminology could cause unnecessary
confusion on the part of licensees and
the public.

B. General Clarifications

One commenter questioned if the
draft regulatory guide would become
Regulatory Guide 1.7, Revision 3. When
the NRC resolves the comments on DG—
1117, the guidance will be published as
Regulatory Guide 1.7, Revision 3.

A licensee requested that the first
sentence of Item 3 of the fourth
paragraph of section B of the draft
regulatory guide be revised to read:
“The following requirements apply to
all construction permits or operating
licenses under 10 CFR Part 50, and to
all design approvals, design
certifications, or combined licenses
under 10 CFR Part 52, any of which are
issued after the effective date of the
rule.” The NRC agrees that the
commenter’s request represents a clearer
way of expressing the NRC’s intent. In
addition, the term “manufacturing
licenses” has been added to make clear
that the revised requirements apply to
applicants for manufacturing licensees,
which was inadvertently omitted from
the proposed rule. These changes have
been included in both the regulatory
guide and in the final rule.

The licensee also requested that the
NRC reword the statement in section 5
of the draft regulatory guide to read:
“For future applicants and licensees as
defined in Part 50.44(c), the analysis
must address an accident that releases
hydrogen generated from 100 percent
fuel clad-coolant reaction accompanied
by hydrogen burning.”” Another licensee
requested that section C.5,
“Containment Integrity”’, should state
that it does not apply to currently
licensed plants. The NRC disagrees with
these requests. Section 5 of DG-1117
was intended to apply to current and
future plants. However, the wording
was not clear and inadvertently caused
some confusion on the applicability of
the section. To clarify that section 5
applies to current and future plants, its
wording has been revised to more
closely reflect the rule intent. This
revision removes the following
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statements from the draft regulatory
guide: “The analysis must address an
accident that releases hydrogen
generated from 100 percent fuel clad-
coolant reaction accompanied by
hydrogen burning. Systems necessary to
ensure containment integrity must also
be demonstrated to perform their
function under these conditions.” The
above changes remove the misleading
language and clarify the applicability of
the section.

C. Monitoring Systems

A private citizen expressed concern
about the adequacy and survivability of
non safety-related hydrogen and oxygen
monitors for assessing hydrogen and
oxygen levels after an accident. A
reactor licensee stated that the changes
to the requirements for hydrogen and
oxygen monitoring would actually
increase the reliability of hydrogen and
oxygen monitoring equipment. A
monitor vendor indicated that high-
quality commercial grade hydrogen
monitors may be susceptible to
radiation-induced calibration
degradation. The vendor also indicated
that these monitors are susceptible to
damage from aerosols released during
the accident. The vendor believes that
commercial grade detectors located
inside containment would probably not
function in a post-accident environment
without verification testing and test-
based modifications. The vendor
claimed the more severe the accident,
the less likely the sensors would
properly operate due to increased
radiation exposure and increased
aerosol loading. In addition, the vendor
believes that remote sampling lines for
monitors located outside of containment
are susceptible to clogging from high-
solid aerosols. The vendor suggests it is
prudent to retain the safety-related
status of hydrogen monitors to ensure
comprehensive qualification testing.

The NRC believes that the changes to
the requirements for hydrogen and
oxygen monitors will continue to ensure
acceptable monitor performance. If the
changes result in a decrease in monitor
reliability, it will not be significant and
will not affect public health and safety
because the functions served by the
monitoring systems are not risk-
significant for core melt accident
sequences. This conclusion is supported
by studies documented in the
Feasibility Study (Attachment 2 to
SECY-00-0198) which indicate the
relatively low risk significance of
monitoring systems. Because large, dry
and sub-atmospheric containments are
robust enough to withstand the effects
of hydrogen combustion during full core
melt accident sequences, hydrogen

monitoring is not risk-significant for
these containment designs. For BWR
Mark I and Mark II containments,
hydrogen monitoring systems are not
risk-significant in the early stages of a
core melt accident because these
containments are inerted. For control of
combustible gases generated by
radiolysis in the late stage of a core melt
accident, oxygen monitors are more
important than hydrogen monitors for
these designs. For this reason, the
design and qualification requirements
for oxygen monitors are more stringent
than they are for hydrogen monitors.
During core melt accidents in BWR
Mark IIT and ice condenser
containments, the hydrogen igniter
systems are initiated by high
containment pressure. Because
hydrogen monitors are not needed to
initiate or activate any mitigative
features during these accidents, they are
not risk-significant for reducing the
combustible gas threat as long as the
hydrogen igniters are operable. If the
igniters are not operating (such as
during station blackout) hydrogen
monitoring does not reduce risk since
the containment cannot be purged or
vented without electrical power.
Nevertheless, the amended rule requires
licensees to retain hydrogen monitors
(and oxygen monitors in Mark I and
Mark II BWRs) for their containments
because they are useful in implementing
emergency planning and severe accident
management mitigative actions for
beyond design basis accidents.

As noted in sections III C. and D. of
this Supplementary Information, as a
consequence of eliminating the design-
basis LOCA hydrogen release, the
oxygen and hydrogen monitors are no
longer required to mitigate potential
consequences of combustible gases
during design-basis LOCA accidents;
thus the monitors are not required to be
safety-related and need not meet the
procurement, quality assurance, and
environmental qualification
requirements for safety-related
components. Even though amended
§ 50.44 reclassifies requirements for
monitoring systems, the hydrogen and
oxygen monitoring systems are still
required by the rule to be functional,
reliable, and capable of continuously
measuring the appropriate parameter in
the beyond-design-basis accident
environment. Thus, licensees must
consider the effects of radiation
exposure and high-solid aerosols on
monitor performance if they will be
present in the post-accident
environment for the specific type of
facility and monitoring system design.
The change made by the amended rule

is that licensees are no longer required
to use only safety-grade monitoring
equipment. For a particular facility and
monitoring system design, licensees
will, in many cases, be able to select
appropriate, high quality, commercial-
grade monitors that will meet the
performance requirements in the rule. In
other cases, if no suitable commercial-
grade monitors are available, safety-
grade monitors may still be necessary.
Also, because there are more types and
designs of commercial-grade monitors
available than there are safety-grade, the
ability to use commercial-grade
equipment may make it possible for
licensees to select a better-suited
monitor for their particular application.
For example, it is stated in Attachment
2 to SECY-00-0198 that existing safety-
grade hydrogen monitors have a limited
hydrogen concentration range and are
not the optimum choice. Commercial-
grade monitors have the ability to
monitor a wider range of hydrogen
concentration and could be a better
solution.

Because the amended rule
implements a performance-based
requirement for hydrogen and oxygen
monitors to be functional, reliable, and
capable of continuously measuring the
appropriate parameter in the beyond-
design-basis accident environment,
licensees will have to ensure that their
procurement and quality assurance
processes for such equipment address
equipment reliability and operability in
the beyond design basis accident
environmental conditions for the
specific facility and monitoring system
design. Licensees who do not consider
reliability and operability in appropriate
environmental conditions when
designing and procuring monitoring
equipment could be found by NRC
inspectors to be in violation of the
amended rule.

Another vendor asked if additional
requirements beyond commercial grade
will be imposed on the monitor’s
pressure retaining components because
the analyzer loop forms part of the
containment boundary. The monitor’s
pressure retaining components must
meet current regulations concerning
containment penetrations. This vendor
also asked if their conclusion that grab
samples cannot replace continuous
monitoring is correct. The NRC has
determined that grab samples cannot
replace continuous monitoring.
However, grab samples may be taken to
verify hydrogen concentrations in the
latter stages of the accident response.

A vendor asked if two trains of
equipment would be an appropriate
solution for ensuring analyzer
availability. The NRC cannot respond to
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such a question without more
information about the reliability of each
individual train. Licensees are required
to meet the requirements of the rule.
Individual licensees may determine
how they will meet the functionality,
reliability, and capability requirements
of the rule, using appropriate guidance
such as the regulatory guide, and subject
to NRC review and inspection.

A licensee requested that section
C.2.2 of the draft regulatory guide
indicate that oxygen monitors are only
required for plants that inerted
containments. The NRC agrees with the
commenter that oxygen monitors are
only required for inerted containments,
but disagrees with the suggested
addition. The first sentence of section
C.2.2 already states: “The proposed
Section 50.44 would require that
equipment be provided for monitoring
oxygen in containments that use an
inerted atmosphere for combustible gas
control.” The final version of the
regulatory guide continues to indicate
that oxygen monitoring is only
necessary for facilities that have inerted
containments. Thus, the NRC believes
that the existing guidance is sufficient.
This licensee also requested that
another statement in section C.2.2 of the
draft regulatory guide regarding existing
oxygen monitoring commitments be
clarified to show that these systems
meet the intent of the rule. The NRC
agrees with the need for clarification.
The statement has been revised to read:
“Existing oxygen monitoring systems
approved by the NRC prior to the
effective date of the rule are sufficient
to meet this criterion.”

D. Purge

A licensee stated that the (model)
safety evaluation (SE) should address
the acceptability of eliminating
containment purge as the design basis
method for post-LOCA hydrogen
control. The NRC disagrees. The NRC
model SE only addresses requirements
in the standard technical specifications
or licensee technical specifications (TS).
In this case, the NRC model SE is for the
elimination of the requirements of
hydrogen recombiners, and hydrogen
and oxygen monitors from the TS.
Because containment purging
requirements are not in the standard
technical specifications or licensees’
technical specifications, the NRC model
SE does not make conclusions regarding
the acceptability of eliminating
containment purging as the design basis
method for post-LOCA hydrogen
control. However, the following
statement from the Statements of
Considerations was added to the model
SE to address the comment: ““. . . the

NRC eliminated the hydrogen release
associated with a design-basis LOCA
from §50.44 and the associated
requirements that necessitated the need
for the hydrogen recombiners and the
backup hydrogen vent and purge
systems.”

E. Station Blackout/Generic Safety Issue
189

The citizens group stated that the
proposed § 50.44 should require the
deliberate ignition systems in Mark III
and ice condenser containments to be
available during station blackout. This
comment pertains to resolution of GSI-
189. The NRC disagrees with the
commenter. The evaluation and
resolution of GSI-189 is ongoing and
proceeding independently of the rule as
noted in Section II of this
Supplementary Information.

F. Containment Structural Uncertainties

The citizens group argues that the
NRC does not have an adequate non-
destructive tool to eliminate concerns
that containments were built with voids
in their walls, that all steel
reinforcement bar was improperly
installed during construction to ensure
uniform structural integrity of
containment walls, and that the
concrete used in containment walls is of
sufficient quality that leaching of
containment walls has not weakened
the structure. The commenter states that
without such non-destructive tools, it is
unreasonable to reduce the defense-in-
depth strategy with the proposed rule.
The commenter provided no technical
basis or information to support the
assertion that containments were
inadequately constructed. The
commenter also asserts that the
proposed rule creates an undue risk to
the public health and safety to solely
accommodate the financial interest of
the regulated industry. Again, no
technical basis was provided to support
the assertion of increased risk.

The NRC disagrees with the
commenter. The NRC relies on several
layers of protection to prevent, detect,
and repair defects discovered during
construction of concrete containments,
including voids, improperly installed
reinforcement bar, and low quality
concrete. These layers of protection
include:

(1) The implementation by the
licensee of their NRC-approved 10 CFR
Part 50, Appendix B, Quality Assurance
(QA) program and the licensee’s Quality
Control (QC) program;

(2) The requirements of 10 CFR
50.55(e) that holders of Construction
Permits identify, evaluate, and report
defects and failures to comply with NRC

requirements associated with
substantial safety hazards to the NRC in
a timely manner, generally within 60
days; and

(3) The verification by NRC inspectors
as defined by the NRC’s construction
inspection program contained in NRC
Inspection Manual Chapter 2512 that
the construction is in accordance with
approved design documents, that the
licensee is properly and effectively
implementing their QA/QC program,
that construction defects are reported to
NRC as required by 10 CFR 50.55(e),
and that appropriate corrective actions
are taken by the licensee.

Whenever there is a doubt about the
proper locations of reinforcing bars, or
voids in a concrete containment
structure, appropriate non destructive
examination methods and conservative
analysis are used by the licensees to
demonstrate that the containment and
its vital components are able to perform
their intended functions.

In addition, the pre-operational
performance of the Structural Integrity
Test (SIT) provides an added assurance
by physically demonstrating the overall
structural capability of a concrete
containment. Also, 10 CFR 50.65, the
maintenance rule, requires licensees to
monitor the performance or condition of
certain structures to provide reasonable
assurance that the structures are capable
of fulfilling their intended function
throughout the life of the plant.
Licensees must also periodically inspect
and test their containments in
accordance with the ASME Boiler and
Pressure Vessel Code, Section XI,
Subsection IWL, and Appendix J to 10
CFR Part 50. Finally, at plants that have
renewed their licenses, aging
management programs are in effect to
monitor containment structures to
ensure that aging does not significantly
degrade their functional capability.

G. PRA/Accident Analysis

An individual submitted questions in
three areas. First, the commenter asked
why the 30-minute initiation time for
initiating hydrogen monitoring was
overly burdensome and suggested that
the proposed 90-minute initiation time
was arbitrary. The NRC disagrees with
the commenter. The 30-minute
initiation time was developed following
the TMI-2 accident based on
engineering judgement on the time
within which the hydrogen monitors
needed to be made functional. Putting
this equipment into service within 30
minutes, as directed in NUREG-0737,
was found by some utilities during
severe accident training (e.g., on nuclear
power plant simulators) to be
unnecessarily distracting to operators,
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because it took them away from more
important tasks that needed to be
implemented in the near term while the
monitoring did not need to be initiated
for a longer period. The NRC has
determined that performance-based
functional requirements rather than
prescriptive requirements achieve the
desired goal of hydrogen monitor
functionality while giving licensees an
opportunity to better use operators’ time
during an accident. The noted 90
minutes come from the time licensees
found was needed to get the monitors
running in a manner that still met the
goal of monitoring hydrogen levels and
allowed sufficient time for other
operator actions based on severe
accident emergency operating
procedures. Thus, the 90 minute time
period was a result of changing to a
performance-based approach and was
not arbitrarily specified as the time
within which the operators had to act.

The individual also stated that the
proposed rule was reducing ‘“defense in
depth” and that if a utility cannot afford
to operate and maintain its nuclear
power reactors with the requisite
caution and oversight, then the utility
should not operate them at all. The NRC
disagrees with the commenter’s
assertion that the amended regulations
do not provide adequate defense-in-
depth. Defense-in-depth continues to be
a prime consideration in NRC decision
making. The NRC makes its decisions
considering public safety first. Only
after public safety is ensured are other
issues such as public confidence and
reduction of unnecessary burden
considered. Defense-in-depth is an
element of the NRC'’s safety philosophy
that employs successive measures to
prevent accidents or mitigate damage if
a malfunction, accident, or naturally
caused event occurs at a nuclear facility.
It provides redundancy as well as the
philosophy of a multiple-barrier
approach against fission product
releases. Defense-in-depth does not
mean that equipment installed in a
nuclear power plant never should be
removed. Adequate defense-in-depth
may be achieved through multiple
means or paths.

The commenter also questioned
whether the NRC staff has adequate data
to demonstrate that the amount of
residual and radiolytically-generated
combustible gases generated during a
design-basis LOCA would not be risk-
significant—especially if the LOCA
occurred in a plant with older fuel and
SSCs than were present during the
accident at Three Mile Island, Unit 2.
The NRC disagrees with the
commenter’s assertion that insufficient
information is known about hydrogen

generation to support amending the
current regulations. The amount of
hydrogen generated during a design-
basis LOCA is not affected by the
relative age or vintage of reactor fuel or
SSCs. The NRC has developed
significant data and insights on the
behavior of design-basis and severe
accidents after the TMI-2 accident. In
amending § 50.44 in 1985, the NRC
recognized that an improved
understanding of the behavior of
accidents involving severe core damage
was needed. During the 1980s and
1990s, the NRC devoted significant
resources and sponsored a severe
accident research program to improve
the understanding of core melt
phenomena; combustible gas generation,
transport, and combustion; and to
develop improved models to predict the
progression of severe accidents. The
results of this research have been
incorporated into various studies (e.g.,
NUREG-1150 and probabilistic risk
assessments performed as part of the
Individual Plant Examination (IPE)
program) to quantify the risk posed by
severe accidents for light water reactors.
The result of these studies has been an
improved understanding of combustible
gas behavior during severe accidents.
One of the insights from these studies is
confirmation that the hydrogen release
postulated from a design-basis LOCA
was not risk-significant because it
would not lead to early containment
failure. In addition, it was found that
the vast majority of the risk associated
with hydrogen combustion was from
beyond design-basis (e.g., severe)
accidents. The amended requirements
are based on the NRC’s careful
consideration of the post-Three Mile
Island information.

H. Passive Autocatalytic Recombiners

An individual questioned why the
United States was allowing the removal
of recombiners while the French are
requiring the installation of passive
autocatalytic recombiners in their
reactors. The NRC has determined that
passive autocatalytic recombiners
(PARs) do not need to be considered for
U.S. PWRs with large-dry containments
or sub-atmospheric containments. This
conclusion was drawn after applying
the quantitative and qualitative criteria
in the form of a framework for risk-
informed changes to technical
requirements of 10 CFR Part 50 (See
attachment 1, SECY—-00-0198). The NRC
found that hydrogen combustion is not
a significant threat to the integrity of
large, dry containments or sub-
atmospheric containments when
compared to the 0.1 conditional large
release probability of the framework

document. In SECY-00-0198, the NRC
also concluded that additional
combustible gas control requirements
for currently licensed large-dry and sub-
atmospheric containments were
unwarranted.

I. Reactor Venting

An individual expressed concern for
the elimination of the requirement
prohibiting venting the reactor coolant
system if it would aggravate the
challenge to containment. According to
the comment, the venting could cause
an increase in the radiological effluents
released off site and an increase in
public exposure. The NRC disagrees
with the individual’s conclusion. As
noted in section IIL.F of this
SUPPLEMENTARY INFORMATION, the
requirement to install high point vents
was imposed by the 1981 amendment to
§50.44. This requirement permitted
venting of noncondensible gases that
may interfere with the natural
circulation pattern in the reactor coolant
system. This process is regarded as an
important safety feature in accident
sequences that credit natural circulation
of the reactor coolant system. In other
sequences, the pockets of
noncondensible gases may interfere
with pump operation. The high point
vents could be instrumental for
terminating a core damage accident if
ECCS operation is restored. Under these
circumstances, venting noncondensible
gases from the vessel allows emergency
core cooling flow to reach the damaged
reactor core and thus, prevents further
accident progression.

For certain severe accident sequences,
the use of reactor coolant system high
point vents is intended to reduce the
amount of core damage by providing an
opportunity to restore reactor core
cooling. Although the release of
noncondensible and combustible gases
from the reactor coolant system could,
in the short term, ‘‘aggravate” the
challenge to containment, the use of
these vents will positively affect the
overall course of the accident. The
release of combustible gases from the
reactor coolant system has been
considered in the containment design
and mitigative features that are required
for combustible gas control. Any venting
is highly unlikely to affect containment
integrity or cause an increase in the
radiological effluents released off site
that could potentially increase public
radiation exposure. However, such
venting may reduce the likelihood of
further core damage. The reduction in
core damage would reduce both the
generation of combustible gases and the
magnitude of the radiological source
term that could be released, thus
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reducing the potential for public
exposure.

An industry organization requested a
revision in a statement in section IILF
in the statement of considerations (SOC)
concerning the purposes of the high
point vents from: “* * * venting
noncondensible gases from the vessel
allows emergency core cooling flow to
reach the damaged core and thus
prevents further accident progression”
to“* * * the purpose of the high point
venting is to ensure that natural
circulation cooling is an option for
maintaining a long term safe stable state
following a core damage accident in
which significant amounts of
noncondensible gases, such as hydrogen
might be generated and retained in the
reactor coolant system.” The NRC
disagrees with the comment and
believes the current wording is
adequate. Other information in section
IIL.F adequately defines the purpose of
high point vents by acknowledging their
usefulness both for forced circulation
scenarios and in the natural circulation
mode.

J. Design Basis Accident Hydrogen
Source Term

A private citizen questioned that
because an unexpected hydrogen bubble
and an unexpected hydrogen burn
occurred during the accident at Three
Mile Island, should hydrogen buildup
be considered a known risk for which
licensees should try to monitor and
control as thoroughly as possible? The
NRC agrees with the commenter that
hydrogen generation during severe
accidents is an expected phenomenon.
After the TMI accident, the NRC has
sponsored an extensive research
program on the behavior of severe
accidents. This program was designed
improve the understanding of core melt
phenomena; combustible gas generation,
transport, and combustion; and to
develop improved models to predict the
progression of severe accidents. The
results of this research have been
incorporated into various studies (e.g.,
NUREG-1150 and probabilistic risk
assessments performed as part of the
Individual Plant Examination (IPE)
program) to quantify the risk posed by
severe accidents for water-cooled
reactors.

The result of these studies has been
an improved understanding of
combustible gas behavior during severe
accidents and confirmation that the
combustible gas release postulated from
a design-basis LOCA was not risk-
significant because it would not lead to
early containment failure, and that the
risk associated with gas combustion was

from beyond-design-basis (e.g., severe)
accidents. Thus, the requirements for
control and monitoring of combustible
gases are being reduced for the non-risk-
significant design-basis accident
scenarios. The amended regulations are
entirely consistent with and justified by
the findings of the post-TMI studies.

K. Requested Minor Modifications

An industry group requested that the
last paragraph of Section B of the draft
regulatory guide be changed to read:
“The treatment requirements for the
safety-significant components in the
combustible gas control systems, the
atmospheric mixing systems and the
provisions for measuring and sampling
are delineated in Section C, Regulatory
Position.” The NRC disagrees with the
requested change. Section 50.44 is being
revised to eliminate unnecessary
requirements relating to combustible gas
control in containment. The remaining
requirements have been determined by
the NRC to be necessary to mitigate the
risk associated with combustible gas
generation. The regulatory guide
provides recommended treatments for
all structures, systems, and components
credited for meeting those requirements.
Because the regulatory guide is only
guidance, licensees are free to devise
their own treatments for these
structures, systems, and components,
subject to NRC review and inspection.

L. Atmosphere Mixing

A private citizen suggested adding
criteria to the regulatory guide to assess
the adequacy of the performance of
atmosphere mixing systems. The NRC
disagrees with the commenter that these
criteria are needed. The NRC has
already evaluated the adequacy of
atmosphere mixing at currently
operating pressurized and boiling water
reactors. However, for future water-
cooled reactor designs, the NRC has
decided to specify that containments
must have the capability for ensuring a
mixed atmosphere during ““design-basis
and significant beyond design-basis
accidents”. Other guidance on
determining the adequacy of
atmosphere mixing systems is also
provided in the rule and the regulatory
guide.

An industry group requested that the
SOC and regulatory guide be revised to
only impose requirements on safety-
significant hydrogen (atmospheric)
mixing systems. They contend that
some large dry containments have
hydrogen mixing systems in addition to
containment fan cooler units. The fan
cooler units are supposedly the prime
mode of ensuring a mixed atmosphere;
therefore, the hydrogen mixing systems

are classified as low safety-significance.
The industry group believes that
regulatory requirements should not be
imposed on low safety-significant
equipment. The NRC disagrees with the
requested change. Section 50.44 is being
revised to eliminate unnecessary
requirements relating to combustible gas
control in containment. The remaining
requirements have been determined by
the NRC to be necessary to mitigate the
risk associated with combustible gas
generation. The regulatory guide
provides recommended treatments for
all structures, systems, and components
credited for meeting those requirements.
Because the regulatory guide only
provides guidance, licensees are free to
devise their own treatments for these
structures, systems, and components,
subject to NRC review and inspection.

M. Current Versus Future Reactor
Facilities

An industry group requested that
§50.44(c) be amended to clarify that its
requirements relate only to light-water
reactors. The NRC acknowledges that
the proposed requirements in § 50.44(c)
were largely patterned after light-water
reactor requirements and might not be
specifically applicable to all types of
future light-water and non light-water
reactor designs. Therefore, the NRC has
modified §50.44(c) to apply only to
future water-cooled reactors with
characteristics such that the potential
for production of combustible gases
during design-basis and significant
beyond design-basis accidents is
comparable to current light-water
reactor designs. In addition, the NRC
has added a new paragraph (d) that
specifies combustible gas control
information to be provided by
applicants for future reactor designs
when the potential for the production of
combustible gases is not comparable to
current light-water reactor designs. The
purpose of this information is to
determine if combustible gas generation
is technically relevant to the proposed
design; and, if so, to demonstrate that
safety impacts of combustible gases
generated during design-basis and
significant beyond design-basis
accidents have been addressed in the
design of the facility to ensure adequate
protection of public health and safety
and common defense and security.

The industry group also commented
that the regulatory guide is unclear on
what parts are applicable to existing
reactors and what parts are applicable to
future reactors. The Introduction and
section B do not agree. The NRC agrees.
The regulatory guide has been modified
to clarify the applicability of the revised
§50.44 to present and future water-
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cooled and non water-cooled reactors.
The industry group also noted that the
proposed language, the draft regulatory
guide, and the proposed change to the
Standard Review Plan incorrectly
assume that all new reactor designs will
be light-water reactors and will present
the same combustible gas hazard. Future
reactors, whether light-water or non-
light-water may use different materials,
cooling, or moderating mediums that
may not result in the production of the
same combustible gases, or quantities of
combustible gas as the current light-
water reactor designs. The NRC agrees.
For the reasons given above, the final
rule, the regulatory guide, and the
standard review plan have all been
modified to clarify their applicability to
future reactor designs.

N. Equipment Qualification/
Survivability

A licensee suggested adding a
clarifying statement to the SOC
concerning equipment survivability for
Mark IIT and ice condenser plants. The
commenter requested a statement
clearly stating that no new equipment
survivability requirements are being
imposed and that existing equipment
survivability and environmental
analyses remain valid for compliance
with the revised rule. The NRC agrees
with commenter that the rule does not
impose any additional equipment
survivability requirements on licensees;
existing equipment survivability and
environmental analyses remain valid.
The hydrogen and oxygen monitoring
systems are required by the rule to be
functional, reliable, and capable of
continuously measuring the appropriate
parameter in the beyond design-basis
accident environment.

This licensee also noted that, due to
the reclassification of the hydrogen and
oxygen monitors from RG 1.97 Category
I to lower categories, these monitors no
longer have to be qualified in
accordance with 10 CFR 50.49. The NRC
agrees that the monitoring equipment
need not be qualified in accordance
with § 50.49. The hydrogen and oxygen
monitoring systems are still required by
the rule to be functional, reliable, and
capable of continuously measuring the
appropriate parameter in the beyond
design-basis accident environment.

The licensee suggested that the NRC
clarify that the revised rule will not
affect the requirements or
environmental conditions used by
licensees to demonstrate compliance
with §50.49. The NRC agrees with the
commenter that existing licensee
analyses and environmental conditions
used to establish compliance with 10
CFR 50.49 will not be affected by the

amended rule and that no new analyses
or environmental conditions are
imposed by these amendments to
§50.44.

V. Petitions for Rulemaking—PRM-50-
68

The NRC received a petition for
rulemaking submitted by Bob Christie of
Performance Technology, Knoxville,
Tennessee, in the form of two letters
dated October 7, 1999, and November 9,
1999. The petition requested that the
NRC amend its regulations concerning
hydrogen control systems at nuclear
power plants. The petitioner believes
that the current regulations on hydrogen
control systems at some nuclear power
plants are detrimental and present a
health risk to the public. The petitioner
believes that similar detrimental
situations may apply to other systems as
well (such as the requirement for a 10-
second diesel start time). The petitioner
believes his proposed amendments
would eliminate those situations
associated with hydrogen control
systems that present adverse conditions
at nuclear power plants. The petition
was docketed as PRM—-50-68 on
November 15, 1999. On January 12,
2000 (65 FR 1829), the NRC published
a notice of receipt of this petition in the
Federal Register that summarized the
issues it contains.

Specifically, the petitioner performed
a detailed review of the San Onofre Task
Zero Safety Evaluation Report (Pilot
Program for Risk-Informed Performance-
Based Regulation) conducted by the
NRC staff and dated September 3, 1998,
concerning that plant’s hydrogen
control system. The petitioner requested
that the NRC:

1. Retain the existing requirement in
§50.44(b)(2)(i) for inerting the
atmosphere of existing Mark I and Mark
II containments.

2. Retain the existing requirement in
§50.44(b)(2)(ii) for hydrogen control
systems in existing Mark IIl and PWR
ice condenser containments to be
capable of handling hydrogen generated
by a metal/water reaction involving 75
percent of the fuel cladding.

3. Require all future light water
reactors to postulate a 75 percent metal/
water reaction (instead of the 100
percent required by the current rule) for
analyses undertaken pursuant to
§50.44(c).

4. Retain the existing requirements in
§50.44 for high point vents.

5. Eliminate the existing requirement
in § 50.44(b)(2) for a mixed atmosphere
in containment.

6. Eliminate the existing requirement
for hydrogen releases during design
basis accidents of an amount equal to

that produced by a metal/water reaction
of 5 percent of the cladding.

7. Eliminate the requirement for
hydrogen recombiners or purge in LWR
containments.

8. Eliminate the existing requirements
for hydrogen and oxygen monitoring in
LWR containments.

9. Revise GDC 41—Containment
Atmosphere Cleanup—to require
systems to control fission products and
other substances that may be released
into the reactor containment for
accidents only where there is a high
probability that fission products will be
released to the reactor containment.

10. Issue an interim policy statement
applicable to all NRC staff to ensure that
the NRC Executive Director for
Operations was promptly notified
whenever staff discovered cases where
compliance with design-basis accident
requirements was detrimental to public
health.

The NRC received five comment
letters on PRM-50-68. The commenters
included two nuclear power plant
licensees, a nuclear reactor vendor, a
nuclear power plant owners group, and
the Nuclear Energy Institute (NEI).
Copies of the public comments on
PRM-50-68 are available for review in
the NRC Public Document Room, 11555
Rockville Pike, Rockville, Maryland. All
commenters were supportive of some of
the issues raised by the petition. One of
the reactor licensees commented that
analytical and risk bases exist to support
the proposed changes for Mark I Boiling
Water Reactor containments. The other
licensee endorsed the comments
submitted by NEI. The reactor vendor
commented that the petitioner’s
proposal simplifies the language and
requirements of the regulation while
retaining an equivalent level of safety.
However, the vendor also noted that the
proposal does not appear to address the
structural integrity of the containment
as in the existing language at
§50.44(c)(3)(iv). The owner’s group
commented that the changes requested
by the petitioner for large, dry
containments were also applicable to ice
condenser containments and suggested
that the requirement for all hydrogen
control measures in § 50.44 be
reexamined and made “consistent with
many other portions of plant operation
and maintenance.” The NEI agreed with
the petitioner that the San Onofre
hydrogen control licensing actions
could be applied generically for
pressurized water reactors with large,
dry (including subatmospheric)
containments. One licensee, the reactor
vendor and the NEI disagreed with the
petitioner’s position that an interim
policy statement is necessary to instruct
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the NRC staff how to proceed in
instances when ‘“‘adherence to design
basis requirements would be
detrimental to public health.”” The other
commenters were silent regarding the
request for an interim policy statement.

The NRC has evaluated the technical
issues and the associated public
comments and has determined that the
specific issues contained in PRM-50-68
should be granted in part and denied in
part as discussed in the following
paragraphs.

Issue 1: Retain the existing
requirement for inerting the atmosphere
of existing Mark I and Mark IT
containments.

Resolution of Issue 1: Consistent with
the petitioner’s request, § 50.44(b)(2)(i)
of the final rule retains the current
requirement for inerting of existing
Mark I and Mark II containments. The
NRC’s basis for this decision is provided
in section IIT A. of this document.

Issue 2: Retain the existing
requirement for hydrogen control
systems in existing Mark IIT and PWR
ice condenser containments to be
capable of handling hydrogen generated
by a metal/water reaction involving 75
percent of the fuel cladding.

Resolution of Issue 2: Consistent with
the petitioner’s request, § 50.44(b)(2)(ii)
of the final rule retains the above
requirement for hydrogen control
systems in existing Mark IIT and PWR
ice condenser containments to be
capable of handling hydrogen generated
by a metal/water reaction involving 75
percent of the fuel cladding. The NRC’s
basis for this decision is provided in
section IIT A. of this document.

Issue 3: Require all future light water
reactors to postulate a 75 percent metal/
water reaction (instead of the 100
percent required by the current rule) for
analyses under § 50.44(c).

Resolution of Issue 3: The NRC
declines to adopt this request. For future
water-cooled reactors, the final rule
retains the previous requirement to
postulate hydrogen generation by a 100
percent metal/water reaction when
performing structural analyses of reactor
containments under accident
conditions. Future containments that
cannot structurally withstand the
consequences of this amount of
hydrogen must be inerted or must be
equipped with equipment to reduce the
concentration of hydrogen during and
following an accident. The NRC’s basis
for this decision is provided in section
IIT E. of this document.

Issue 4: Retain the existing
requirements for high point vents.

Resolution of Issue 4: Consistent with
the petitioner’s request, the
requirements for high point vents in

former 10 CFR 50.44(c)(3)(iii) have been
retained in the final rule, but have been
modified slightly to clarify the
acceptable use of these vents during and
following an accident. Because the need
for high point vents is relevant to ECCS
performance during severe accidents
and is not pertinent to combustible gas
control, these high point venting
requirements have been removed from
10 CFR 50.44 and relocated to 10 CFR
50.46a where the remaining
requirements for ECCS are located. The
basis for this decision is provided in
section Il F. of this document.

Issue 5 Eliminate the existing
requirement in § 50.44(b)(2) to ensure a
mixed atmosphere in containment.

Resolution of Issue 5: The NRC
declines to adopt this request. The final
rule retains the requirement for all
containments to ensure a mixed
atmosphere to prevent local
accumulation of combustible or
detonable gasses that could threaten
containment integrity or equipment
operating in a local compartment. The
NRC’s basis for retaining this
requirement is provided in section III A.
of this document.

Issue 6: Eliminate the existing
requirement for postulating design basis
accident hydrogen releases of an
amount equal to that produced by a
metal/water reaction of 5 percent of the
cladding.

Resolution of Issue 6: The NRC grants
this request. The NRC has determined
that hydrogen release during design
basis accidents is not risk-significant
because it does not contribute to the
conditional probability of a large release
of radionuclides up to approximately 24
hours after the onset of core damage.
The NRC believes that accumulation of
combustible gases beyond 24 hours can
be managed by implementation of
severe accident management guidelines.
The NRC’s technical basis for
eliminating this requirement is
discussed in greater detail in section III
B. of this document.

Issue 7: Eliminate the requirement for
hydrogen recombiners or purge in light-
water reactor containments.

Resolution of Issue 7: The NRC grants
this request. As noted in Issue 6 above,
the NRC has determined that hydrogen
release during design basis accidents is
not risk-significant because it does not
contribute to the conditional probability
of a large release of radionuclides up to
approximately 24 hours after the onset
of core damage. The NRC believes that
accumulation of combustible gases
beyond 24 hours can be managed by
implementation of severe accident
management guidelines. Thus, hydrogen
recombiners and hydrogen vent and

purge systems are not required. The
NRC’s basis for eliminating these
requirements is discussed in greater
detail in section III B. of this document.

Issue 8: Eliminate the existing
requirements for hydrogen and oxygen
monitoring in light-water reactor
containments.

Resolution of Issue 8: The NRC
declines to adopt this request. The final
rule retains the existing requirement for
monitoring hydrogen in the
containment atmosphere for all plant
designs. Hydrogen monitors are
required to assess the degree of core
damage during beyond design-basis
accidents. Hydrogen monitors are also
used in conjunction with oxygen
monitors to guide licensees in
implementation of severe accident
management strategies. Also, the NRC
has decided to codify the existing
regulatory practice of monitoring
oxygen in containments that use an
inerted atmosphere for combustible gas
control. If an inerted containment
became de-inerted during a beyond
design-basis accident, other severe
accident management strategies, such as
purging and venting, would need to be
considered. Monitoring of both
hydrogen and oxygen is necessary to
implement these strategies. The NRC’s
bases for these requirements are
discussed in greater detail in sections III
C. and III D. of this document.

Issue 9: Revise GDC 41—Containment
Atmosphere Cleanup—to require
systems to control fission products and
other substances that may be released
into the reactor containment for
accidents only when there is a high
probability that fission products will be
released to the reactor containment.

Resolution of Issue 9: The NRC
declines to adopt the petitioner’s
request on this issue. The NRC believes
that the amended rule alleviates the
need to revise Criterion 41. In a
December 4, 2001, letter from the
petitioner to the NRC, the petitioner
inferred that the intent of the proposed
change was to focus Criterion 41 on the
containment capability when a severe
accident occurs. This concern is
addressed in the final § 50.44 that
establishes the design criteria for reactor
containment and associated equipment
for controlling combustible gas released
during a postulated severe accident. The
General Design Criteria in Appendix A
of 10 CFR Part 50 were established to set
the minimum requirements for the
principal design criteria for water-
cooled nuclear power plants. The
postulated accidents used in the
development of these minimum design
criteria are normally design-basis
accidents. The NRC believes it is not
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appropriate to address severe accident
design requirements in the General
Design Criteria.

Issue 10: The petitioner requested the
NRC to issue an interim policy
statement applicable to the NRC staff to
ensure that the NRC Executive Director
for Operations was promptly notified
whenever the staff discovered cases
where compliance with design-basis
accident requirements was detrimental
to public health.

Resolution of Issue 10: The
petitioner’s additional request for an
interim policy statement is not part of
the petition for rulemaking.
Nevertheless, the NRC has evaluated the
request and associated public comments
and has concluded that hydrogen
control requirements referenced by the
petitioner have been modified in the
final rule so that design basis
requirements ensure adequate
protection of public health and safety.
The NRC also believes that if NRC staff
members discover future situations
when design basis requirements detract
from safety, the staff will elevate these
issues for management review; thus, no
NRC staff guidance in this area is
necessary.

Petition for Rulemaking—PRM-50-71

The NRC also received a petition for
rulemaking submitted by NEI The
petition, dated April 12, 2000, was
published in the Federal Register for
public comment on May 31, 2000 (65 FR
34599). The petitioner requested that
the NRC amend its regulations to allow
nuclear power plant licensees to use
zirconium-based cladding materials
other than Zircaloy or ZIRLO, provided
the cladding materials meet the
requirements for fuel cladding
performance and have been approved by
the NRC staff. The petitioner believes
the proposed amendment would
improve the efficiency of the regulatory
process by eliminating the need for
individual licensees to obtain
exemptions to use advanced cladding
materials that have already been
approved by the NRC.

Specifically, the petitioner states that
the NRC’s current regulations require
uranium oxide fuel pellets, used in
commercial reactor fuel, to be contained
in cladding material made of Zircaloy or
ZIRLO. The petitioner indicates that the
requirement to use either of these
materials is stated in § 50.44 and
§50.46. The petitioner notes that
subsequent to promulgation of these
regulations, commercial nuclear fuel
vendors have developed and continue to
develop materials other than Zircaloy or
ZIRLO that the NRC reviews and
approves for use in commercial power

reactor fuel. Each of these approvals
requires the NRC to grant an exemption
to the licensee that requests to use fuel
with these cladding materials. The
petitioner requests that the NRC amend
its regulations to allow licensees
discretion to use zirconium-based
cladding materials other than Zircaloy
or ZIRLO, provided that the cladding
materials meet the fuel cladding
performance requirements and have
been reviewed and approved by the
NRC staff. The petitioner notes that
during the past nine years there have
been at least eight requests for
exemptions and that each exemption
has cost more than $50,000. The
petitioner states that the requests for
exemptions have become increasingly
more frequent, causing significant
administrative confusion and having a
potentially adverse effect on efficient
and effective use of NRC, licensee, and
vendor resources.

The petitioner believes the NRC
should amend § 50.44 and § 50.46 to
allow the use of other zirconium-based
alloys in addition to those specified in
the current regulations. The petitioner
states that the stated goal of the existing
regulations is to ensure adequate
cooling for reactor fuel in case of a
design-basis accident. However, the
petitioner asserts that the proposed
amendment does not degrade the ability
to meet that goal. The petitioner
believes it removes an unwarranted
licensing burden without increasing risk
to public health and safety.

The NRC received 11 comment letters
on PRM 50-71. Seven comments were
from nuclear reactor licensees, two from
individual members of the public, one
from a nuclear reactor vendor and one
from a nuclear industry trade
association (NEI). Five of the nuclear
reactor licensees were supportive of the
petition and endorsed the comments
and positions provided by NEI in their
comments on the petition. One licensee
stated that the proposed rule should
note that if a fuel vendor’s cladding has
met the requirements for use on a
generic basis, a process for the
implementing utility to use that fuel
under their existing license already
exists. Another licensee agreed that
industry needs relief on use of
zirconium-based cladding, but because
cladding is a critical safety barrier, the
basis for relief should come from
proven, in-reactor performance. A better
approach would be to update the
approved list of allowed fuel rod
cladding materials as more products
demonstrate reliable, in-reactor
performance.

Two comments were received from
individuals. One individual opposed

the petition because it did not contain
the specific review and acceptance
criteria that NRC would utilize when
reviewing and approving future
cladding materials under the proposed
rule. The commenter also opposed the
practice of allowing lead fuel assembly
tests to demonstrate performance of new
materials in commercial reactors before
NRC approval, but also stated that long
term performance testing of materials
was necessary, must take into account
any differences at individual utilities,
and must consider future performance
in dry cask storage systems. Another
individual commented that the petition
should be denied because the
evaluations of cladding materials do not
account for the realities of plant
operation under normal conditions and
the loss of coolant accident
environment. This commenter stated
that NRC approval of materials whose
properties fell “within” acceptance
criteria was unacceptable because an
approval might be issued for a material
whose properties were ‘‘right to the
limit” without an adequate margin of
safety. With respect to hydrogen
generation, the commenter opposed
generic approvals of new materials
because site-specific material variations
might yield unexpected results.

The nuclear reactor vendor supported
adoption of the proposed rule changes
published in the Federal Register and
agreed with the suggested revision of
§50.46(e) proposed by NEI in its
comments on the document. The vendor
also recommended consideration of a
direct final rule process to implement
the petition. The NEI provided revised
wording for proposed language in
§50.46(e) and urged the NRC to
promulgate the revision as a direct final
rule.

After evaluating the petition and
public comments, the NRC has
determined that the petition should be
denied in part. The final § 50.44 rule has
been written so that it does not refer to
specific types of zirconium cladding;
instead, the rule applies to all boiling
and pressurized water reactors. When
the NRC approves the use of boiling or
pressurized water reactor fuel with
other types of cladding, no exemptions
from § 50.44 will be needed. Thus, even
though the final rule does not contain
the language specifically requested to be
added by the petitioner, the rule
accomplishes the petitioner’s intended
purpose with respect to § 50.44. Also,
the NRC did not utilize the direct final
rulemaking process because the other
provisions being amended in § 50.44
were too complex to allow the
promulgation of a direct final rule. The
NRC is making no decision at this time
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on the part of the petition regarding the
request to amend the regulations in
§50.44 to allow the use of other
zirconium-based alloys in addition to
those specified in the current
regulations. The NRC will evaluate that
portion of the NEI petition in a separate
action.

VII. Section-by-Section Analysis of
Substantive Changes

Section 50.34—Contents of
Applications; Technical Information

Paragraph (a)(4) on ECCS performance
is revised to reference the reactor
coolant system high point venting
requirements located in § 50.46a. These
requirements were relocated to § 50.46a
from §50.44.

Paragraph (g) is redesignated as
paragraph (h) and a new paragraph (g)
is added, that requires applications for
future reactors to include the analyses
and descriptions of the equipment and
systems required by § 50.44.

Section 50.44—Combustible Gas Control
in Containment

Paragraph (a), Definitions. Paragraph
(a) adds definitions for two previously
undefined terms, “mixed atmosphere,”
and “inerted atmosphere.”

Paragraph (b), Requirements for
currently-licensed reactors. This
paragraph sets forth the requirements
for control of combustible gas in
containment for currently-licensed
reactors. All BWRs with Mark I and II
type containments are required to have
an inerted containment atmosphere, and
all BWR Mark III type containments and
PWRs with ice condenser type
containments are required to include a
capability for controlling combustible
gas generated from a metal water
reaction involving 75 percent of the fuel
cladding surrounding the active fuel
region (excluding the cladding
surrounding the plenum volume) so that
there is no loss of containment integrity.
Current requirements in § 50.44(c)(i),
(iv), (v), and (vi) are incorporated in to
the amended regulation without
substantial change. Previously reviewed
and installed combustible gas control
mitigation features to meet the existing
regulations are considered to be
sufficient to meet this section. Because
these requirements address beyond
design-basis combustible gas control, it
is acceptable for structures, systems,
and components provided to meet these
requirements to be non safety-related
and may be procured as commercial
grade items.

Paragraph (b)(1), Mixed atmosphere.
The requirement for capability ensuring
a mixed atmosphere in all containments

is consistent with the current
requirement in § 50.44(b)(2) and does
not require further analysis or
modifications by current licensees. The
intent of this requirement is to maintain
those plant design features (e.g.,
availability of active mixing systems or
open compartments) that promote
atmospheric mixing. The requirement
may be met with active or passive
systems. Active systems may include a
fan, a fan cooler, or containment spray.
Passive capability may be demonstrated
by evaluating the containment for
susceptibility to local hydrogen
concentration. These evaluations have
been conducted for currently licensed
reactors as part of the IPE program.

Paragraph (b)(3) retains the existing
requirements for BWR Mark IIT and
PWR ice condenser facilities that do not
use inerting to establish and maintain
safe shutdown and containment
structural integrity to use structures,
systems, and components capable of
performing their functions during and
after exposure to hydrogen combustion.

Paragraph (b)(4)(i) codifies the
existing regulatory practice of
monitoring oxygen in containments that
use an inerted atmosphere for
combustible gas control. The rule does
not require further analysis or
modifications by current licensees but
certain design and qualification criteria
are relaxed. The rule requires that
equipment for monitoring oxygen be
functional, reliable and capable of
continuously measuring the
concentration of oxygen in the
containment atmosphere following a
beyond design-basis accident.
Equipment for monitoring oxygen must
perform in the environment anticipated
in the severe accident management
guidance. The oxygen monitors are
expected to be of high-quality and may
be procured as commercial grade items.
Existing oxygen monitoring
commitments for currently licensed
plants are sufficient to meet this rule.

Paragraph (b)(4)(ii) retains the
requirement in § 50.44(b)(1) for
measuring the hydrogen concentration
in the containment. The rule does not
require further analysis or modifications
by current licensees but certain design
and qualification criteria are relaxed.
The rule requires that equipment for
monitoring hydrogen be functional,
reliable and capable of continuously
measuring the concentration of
hydrogen in the containment
atmosphere following a significant
beyond design-basis accident of
comparable severity to the accident at
Three Mile Island. Equipment for
monitoring hydrogen must perform in
the environment anticipated in the

severe accident management guidance.
The hydrogen monitors may be
procured as commercial grade items.
Existing hydrogen monitoring
commitments for currently licensed
plants are sufficient to meet this rule.

Paragraph (b)(5) retains the current
analytical requirements in
§50.44(c)(3)(iv) that BWR Mark III and
PWR ice condenser containments be
provided with a hydrogen control
system justified by a suitable program of
experiment and analysis that can handle
without loss of containment integrity an
amount of hydrogen equivalent to that
generated by a metal-water reaction
involving 75 percent of the fuel
cladding surrounding the active fuel.
Existing licensee hydrogen control
systems and analyses are expected to be
sufficient to demonstrate compliance
with this requirement.

Paragraph (c), Requirements for future
water-cooled reactor applicants and
licensees. Paragraph (c) promulgates
requirements for combustible gas
control in containment for all future
water-cooled reactor construction
permits or operating licenses under Part
50 and for all water-cooled reactor
design approvals, design certifications,
combined licenses, or manufacturing
licenses under Part 52, whose reactor
designs have comparable potential for
the production of combustible gases as
current light water reactor designs. The
current requirements in § 50.34(f)(2)(ix)
and (f)(3)(v) are retained without
material change, but have been
consolidated and reworded to be more
concise. Paragraph (c)(1) requires a
mixed containment atmosphere during
design-basis and significant beyond
design-basis accidents. This wording
was chosen to specify a mixed
atmosphere requirement during
important accident scenarios similar to
the current requirements for PWR and
BWR containments. Paragraph (c)(2)
requires all containments to have an
inerted atmosphere or limit hydrogen
concentrations in containment during
and following an accident that releases
an equivalent amount of hydrogen as
would be generated from a 100 percent
fuel-clad coolant reaction, uniformly
distributed, to less than 10 percent and
maintain containment structural
integrity and appropriate accident
mitigating features. Structures, systems,
and components (SSCs) provided to
meet this requirement must be designed
to provide reasonable assurance that
they will operate in the severe accident
environment for which they are
intended and over the time span for
which they are needed. Equipment
survivability expectations under severe
accident conditions should consider the
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circumstances of applicable initiating
events (such as station blackout? or
earthquakes) and the environment
(including pressure, temperature, and
radiation) in which the equipment is
relied upon to function. The required
system performance criteria will be
based on the results of design-specific
reviews which include probabilistic
risk-assessment as required by
§52.47(a)(1)(v). Because these
requirements address beyond design-
basis combustible gas control, SSCs
provided to meet these requirements
need not be subject to the
environmental qualification
requirements of § 50.49; quality
assurance requirements of 10 CFR Part
50, Appendix B; and redundancy/
diversity requirements of 10 CFR Part
50, Appendix A. Guidance such as that
found in Appendices A and B of RG
1.155, ““‘Station Blackout,” is
appropriate for equipment used to
mitigate the consequences of severe
accidents. Paragraph (c) also
promulgates requirements for ensuring a
mixed atmosphere and monitoring
oxygen and hydrogen in containment,
consistent with the requirements for
current plants set forth in paragraphs
(b)(1), and (b)(4)(i) and (ii).

Paragraph (d), Requirements for future
non water-cooled reactor applicants and
licensees and certain water-cooled
reactor applicants and licensees. A new
paragraph (d) is added to specify
information that must be submitted by
future reactor applicants to determine if
combustible gas generation is
technically relevant to the proposed
design. If combustible gas generation is

technically relevant, the applicant must
submit additional information to
demonstrate that safety impacts of
combustible gases generated during
design-basis and significant beyond-
design-basis accidents have been
addressed in the design of the facility to
ensure adequate protection of public
health and safety and common defense
and security. Paragraph (d) is applicable
to non water-cooled reactors and water-
cooled reactors that have different
characteristics regarding the production
of combustible gases from current light
water reactors. The information must
address the potential for producing
combustible gases during design basis
accidents and significant beyond
design-basis accidents comparable to
accident scenarios that were evaluated
for combustible gas generation at
current light water reactors.

Section 50.46a—Acceptance Criteria for
Reactor Coolant System Venting
Systems

Section 50.46a is a new section that
contains the relocated requirements for
high point vents currently contained in
§50.44. The amendment includes a
change that eliminates a requirement
prohibiting venting the reactor coolant
system if it could “‘aggravate” the
challenge to containment. Any venting
is highly unlikely to affect containment
integrity; however, such venting will
reduce the likelihood of further core
damage. The NRC continues to view use
of the high point vents as an important
strategy that should be considered in a
plant’s severe accident management
guidelines.

Section 52.47—Contents of Applications

Section 52.47 is amended to eliminate
the reference to paragraphs within
§50.34(f) for technically relevant
requirements for combustible gas
control in containment for future design
certifications. Under the final rule, the
technical requirements for combustible
gas control will be set forth in § 50.44,
rather than in § 50.34(f).

VIII. Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following methods as indicated.

Public Document Room (PDR). The
NRC Public Document Room is located
at One White Flint North, Public File
Area O 1F21, 11555 Rockville Pike,
Rockville, Maryland.

Rulemaking Web site (Web). The
NRC'’s interactive rulemaking Web site
is located at http://ruleforum.linl.gov.
These documents may be viewed and
downloaded electronically via this Web
site.

NRC'’s Electronic Reading Room
(ERR). The NRC'’s public electronic
reading room is located at http://
www.nre.gov/NRC/ADAMS/index.html.
(Provide accession number for each
document.)

The NRC staff contact (NRC Staff).
Richard Dudley, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone (301) 415—
1116; e-mail rfd@nrc.gov.

Document PDR Web ERR NRC staff
COMMENLS FECEIVEA .....uiiiiiiee e ittt e e ettt e e e st e e e e e e st e e e e e e s sa st bbb e e e aeeesantaeseaeeeanasanes X X X e
R T=Te 0] 1o A A g F= 11 SR SRSPRR X X ML031640482 | .....ccceeueeen.
RG 1.7, Rev. 3 ...ovvvvveeeen X X ML031640498 X
Rev. SRP, Section 6.2.5 X X ML031640518 X

A free single copy of Regulatory
Guide 1.7 may be obtained by writing to
the Office of the Chief Information
Officer, Reproduction and Distribution
Services Section, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or E-mail:
DISTRIBUTION@nrc.gov or Facsimile:
(301) 415-2289.

Copies of NUREGS may be purchased
from The Superintendent of Documents,
U.S. Government Printing Office, Mail
Stop SSOP, Washington, DC 20402—

1Section 50.44 does not require the deliberate
ignition systems used by BWRs with Mark III type
containments and PWRs with ice condenser type
containments to be available during station
blackout events. The deliberate ignition systems

0001; Internet: bookstore@gpo.gov; (202)
512—-1800. Copies are also available
from the National Technical Information
Service, Springfield, VA 22161-0002;
http://www.ntis.gov; 1-800-533-6847
or, locally, (703) 605—6000. Some
publications in the NUREG series are
posted at NRC’s technical document
Web site http://www.nrc.gov/NRC/
NUREGS/indexnum.html.

should be available upon the restoration of power.
Additional guidance concerning the availability of
deliberate ignition systems during station blackout
sequences is being developed as part of the NRC

review of Generic Safety Issue 189: ““Susceptibility

IX. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104—113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this final rule, the NRC
is using the following Government-
unique standard: 10 CFR 50.44, U.S.

of Ice Condenser and Mark III Containments to
Early Failure from Hydrogen Combustion During a
Severe Accident.”



54140 Federal Register/Vol. 68,

No. 179/ Tuesday, September 16, 2003 /Rules and Regulations

Nuclear Regulatory Commission,
October 27, 1978 (43 FR 50163), as
amended. No voluntary consensus
standard has been identified that could
be used instead of the Government-
unique standard.

X. Finding of No Significant
Environmental Impact: Environmental
Assessment

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule is not
a major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The basis for this
determination reads as follows:

This action endorses existing
requirements and establishes
regulations that reduce regulatory
burdens for current and future licensees
and consolidates combustible gas
control regulations for future reactor
applicants and licensees. This action
stems from the NRC’s ongoing effort to
risk-inform its regulations. The final
rule reduces the regulatory burdens on
present and future power reactor
licensees by eliminating the LOCA
design-basis accident as a combustible
gas control concern. This change
eliminates the requirements for
hydrogen recombiners and hydrogen
purge systems and relaxes the
requirements for hydrogen and oxygen
monitoring equipment to make them
commensurate with their safety and risk
significance.

This action does not significantly
increase the probability or consequences
of an accident. No changes are being
made in the types or quantities of
radiological effluents that may be
released off site, and there is no
significant increase in public radiation
exposure because there is no change to
facility operations that could create a
new or affect a previously analyzed
accident or release path. There may be
a reduction of occupational radiation
exposure since personnel will no longer
be required to maintain or operate, if
necessary, the hydrogen recombiner
systems which are located in or near
radiologically controlled areas.

With regard to non-radiological
impacts, no changes are being made to
non-radiological plant effluents and
there are no changes in activities that
would adversely affect the environment.
Therefore, there are no significant non-
radiological impacts associated with the
proposed action.

The primary alternative to this action
would be the no action alternative. The

no action alternative would continue to
impose unwarranted regulatory burdens
for which there would be little or no
safety, risk, or environmental benefit.

The determination of this
environmental assessment is that there
is no significant offsite impact to the
public from this action.

The NRC requested the views of the
States on the environmental assessment
for this rule. No comments were
received.

XI. Paperwork Reduction Act
Statement

This final rule decreases the burden
on new applicants to complete the
hydrogen control analysis required to be
submitted in a license application, as
required by sections 50.34 or 52.47. The
public burden reduction for this
information collection is estimated to
average 720 hours per request. Because
the burden for this information
collection is insignificant, Office of
Management and Budget (OMB)
clearance is not required. Existing
requirements were approved by the
Office of Management and Budget,
approval numbers 3150-0011 and 3150—
0151.

XII. Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

XIII. Regulatory Analysis

The NRC has prepared a regulatory
analysis on this regulation. The analysis
examines the costs and benefits of the
alternatives considered by the NRC. The
regulatory analysis is available as
indicated under the Availability of
Documents heading of the
Supplementary Information section.

XIV. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. This final rule affects only the
licensing and operation of nuclear
power plants. The companies that own
these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the size standards established by the
NRC (10 CFR 2.810).

XV. Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this final

rule; and therefore, a backfit analysis is
not required for this final rule because
these amendments do not impose more
stringent safety requirements on 10 CFR
Part 50 licensees. For current licensees,
the amendments either maintain
without substantive change existing
requirements or provide voluntary
relaxations to current regulatory
requirements. Voluntary relaxations
(i.e., relaxations that are not mandatory)
are not considered backfitting as defined
in 10 CFR 50.109(a)(1). For future
applicants and future licensees, the
amendments also do not involve
backfitting as defined in 10 CFR
50.109(a)(1) because the changes have
only a prospective effect on future
design approval and design certification
applicants and future applicants for
licensees under 10 CFR Part 50 and 52.
As the Commission has indicated in
other rulemakings, sec., e.g., 54 FR
15372, April 18, 1989 (Final Part 52
Rule), the expectations of future
applicants are not protected by the
Backfit Rule. Therefore, the NRC has not
prepared a backfit analysis for this final
rule.

XVI. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and record keeping
requirements.

10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and record keeping requirements,
Standard design, Standard design
certification.

» For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553, the
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NRC is adopting the following
amendments to 10 CFR Parts 50 and 52.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

= 1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 938, 948,
953, 954, 955, 956, as amended, sec. 234, 83
Stat. 444, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2239, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951, as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 50.10 also issued under
secs. 101, 185, 68 Stat. 936, 955, as amended
(42 U.S.C. 2131, 2235); sec. 102, Pub. L. 91—
190, 83 Stat. 853 (42 U.S.C. 4332). Sections
50.13, 50.54(dd), and 50.103 also issued
under sec. 108, 68 Stat. 939, as amended (42
U.S.C. 2138). Sections 50.23, 50.35, 50.55,
and 50.56 also issued under sec. 185, 68 Stat.
955 (42 U.S.C. 2235). Sections 50.33a, 50.55a
and Appendix Q also issued under sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
Pub. L. 97—415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80—50.81 also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Appendix F also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

= 2.In §50.34, paragraph (a)(4) is
revised, paragraph (g) is redesignated as
paragraph (h), and a new paragraph (g)
is added to read as follows:

§50.34 Contents of applications; technical
information.

(a) * *x %

(4) A preliminary analysis and
evaluation of the design and
performance of structures, systems, and
components of the facility with the
objective of assessing the risk to public
health and safety resulting from
operation of the facility and including
determination of the margins of safety
during normal operations and transient
conditions anticipated during the life of
the facility, and the adequacy of
structures, systems, and components
provided for the prevention of accidents
and the mitigation of the consequences
of accidents. Analysis and evaluation of
ECCS cooling performance and the need
for high point vents following
postulated loss-of-coolant accidents
must be performed in accordance with
the requirements of § 50.46 and § 50.46a
of this part for facilities for which
construction permits may be issued after
December 28, 1974.

* * * * *

(g) Combustible gas control. All
applicants for a reactor construction
permit or operating license under this
part, and all applicants for a reactor
design approval, design certification, or
license under part 52 of this chapter,
whose application was submitted after
October 16, 2003, shall include the
analyses, and the descriptions of the
equipment and systems required by
§50.44 as a part of their application.

* * * * *

m 3. Section 50.44 is revised to read as
follows:

§50.44 Combustible gas control for
nuclear power reactors.

(a) Definitions.

(1) Inerted atmosphere means a
containment atmosphere with less than
4 percent oxygen by volume.

(2) Mixed atmosphere means that the
concentration of combustible gases in
any part of the containment is below a
level that supports combustion or
detonation that could cause loss of
containment integrity.

(b) Requirements for currently-
licensed reactors. Each boiling or
pressurized water nuclear power reactor
with an operating license on October 16,
2003, except for those facilities for
which the certifications required under
§50.82(a)(1) have been submitted, must
comply with the following
requirements, as applicable:

(1) Mixed atmosphere. All
containments must have a capability for
ensuring a mixed atmosphere.

(2) Combustible gas control. (i) All
boiling water reactors with Mark I or
Mark II type containments must have an
inerted atmosphere.

(ii) All boiling water reactors with
Mark III type containments and all
pressurized water reactors with ice
condenser containments must have the
capability for controlling combustible
gas generated from a metal-water
reaction involving 75 percent of the fuel
cladding surrounding the active fuel
region (excluding the cladding
surrounding the plenum volume) so that
there is no loss of containment
structural integrity.

(3) Equipment Survivability. All
boiling water reactors with Mark IIT
containments and all pressurized water
reactors with ice condenser
containments that do not rely upon an
inerted atmosphere inside containment
to control combustible gases must be
able to establish and maintain safe
shutdown and containment structural
integrity with systems and components
capable of performing their functions
during and after exposure to the
environmental conditions created by the
burning of hydrogen. Environmental

conditions caused by local detonations
of hydrogen must also be included,
unless such detonations can be shown
unlikely to occur. The amount of
hydrogen to be considered must be
equivalent to that generated from a
metal-water reaction involving 75
percent of the fuel cladding surrounding
the active fuel region (excluding the
cladding surrounding the plenum
volume).

(4) Monitoring. (i) Equipment must be
provided for monitoring oxygen in
containments that use an inerted
atmosphere for combustible gas control.
Equipment for monitoring oxygen must
be functional, reliable, and capable of
continuously measuring the
concentration of oxygen in the
containment atmosphere following a
significant beyond design-basis accident
for combustible gas control and accident
management, including emergency
planning.

(ii) Equipment must be provided for
monitoring hydrogen in the
containment. Equipment for monitoring
hydrogen must be functional, reliable,
and capable of continuously measuring
the concentration of hydrogen in the
containment atmosphere following a
significant beyond design-basis accident
for accident management, including
emergency planning.

(5) Analyses. Each holder of an
operating license for a boiling water
reactor with a Mark III type of
containment or for a pressurized water
reactor with an ice condenser type of
containment, shall perform an analysis
that:

(i) Provides an evaluation of the
consequences of large amounts of
hydrogen generated after the start of an
accident (hydrogen resulting from the
metal-water reaction of up to and
including 75 percent of the fuel
cladding surrounding the active fuel
region, excluding the cladding
surrounding the plenum volume) and
include consideration of hydrogen
control measures as appropriate;

(ii) Includes the period of recovery
from the degraded condition;

(iii) Uses accident scenarios that are
accepted by the NRC staff. These
scenarios must be accompanied by
sufficient supporting justification to
show that they describe the behavior of
the reactor system during and following
an accident resulting in a degraded core.

(iv) Supports the design of the
hydrogen control system selected to
meet the requirements of this section;
and,

(v) Demonstrates, for those reactors
that do not rely upon an inerted
atmosphere to comply with paragraph
(b)(2)(ii) of this section, that:
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(A) Containment structural integrity is
maintained. Containment structural
integrity must be demonstrated by use
of an analytical technique that is
accepted by the NRC staff in accordance
with §50.90. This demonstration must
include sufficient supporting
justification to show that the technique
describes the containment response to
the structural loads involved. This
method could include the use of actual
material properties with suitable
margins to account for uncertainties in
modeling, in material properties, in
construction tolerances, and so on; and

(B) Systems and components
necessary to establish and maintain safe
shutdown and to maintain containment
integrity will be capable of performing
their functions during and after
exposure to the environmental
conditions created by the burning of
hydrogen, including local detonations,
unless such detonations can be shown
unlikely to occur.

(c) Requirements for future water-
cooled reactor applicants and
licensees.? The requirements in this
paragraph apply to all water-cooled
reactor construction permits or
operating licenses under this part, and
to all water-cooled reactor design
approvals, design certifications,
combined licenses or manufacturing
licenses under part 52 of this chapter,
any of which are issued after October
16, 2003.

(1) Mixed atmosphere. All
containments must have a capability for
ensuring a mixed atmosphere during
design-basis and significant beyond
design-basis accidents.

(2) Combustible gas control. All
containments must have an inerted
atmosphere, or must limit hydrogen
concentrations in containment during
and following an accident that releases
an equivalent amount of hydrogen as
would be generated from a 100 percent
fuel clad-coolant reaction, uniformly
distributed, to less than 10 percent (by
volume) and maintain containment
structural integrity and appropriate
accident mitigating features.

(3) Equipment Survivability.
Containments that do not rely upon an
inerted atmosphere to control
combustible gases must be able to
establish and maintain safe shutdown
and containment structural integrity
with systems and components capable
of performing their functions during and
after exposure to the environmental

2The requirements of this paragraph apply only
to water-cooled reactor designs with characteristics
(e.g., type and quantity of cladding materials) such
that the potential for production of combustible
gases is comparable to light water reactor designs
licensed as of October 16, 2003.

conditions created by the burning of
hydrogen. Environmental conditions
caused by local detonations of hydrogen
must also be included, unless such
detonations can be shown unlikely to
occur. The amount of hydrogen to be
considered must be equivalent to that
generated from a fuel clad-coolant
reaction involving 100 percent of the
fuel cladding surrounding the active
fuel region.

(4) Monitoring. (i) Equipment must be
provided for monitoring oxygen in
containments that use an inerted
atmosphere for combustible gas control.
Equipment for monitoring oxygen must
be functional, reliable, and capable of
continuously measuring the
concentration of oxygen in the
containment atmosphere following a
significant beyond design-basis accident
for combustible gas control and accident
management, including emergency
planning.

(ii) Equipment must be provided for
monitoring hydrogen in the
containment. Equipment for monitoring
hydrogen must be functional, reliable,
and capable of continuously measuring
the concentration of hydrogen in the
containment atmosphere following a
significant beyond design-basis accident
for accident management, including
emergency planning.

(5) Structural analysis. An applicant
must perform an analysis that
demonstrates containment structural
integrity. This demonstration must use
an analytical technique that is accepted
by the NRC and include sufficient
supporting justification to show that the
technique describes the containment
response to the structural loads
involved. The analysis must address an
accident that releases hydrogen
generated from 100 percent fuel clad-
coolant reaction accompanied by
hydrogen burning. Systems necessary to
ensure containment integrity must also
be demonstrated to perform their
function under these conditions.

(d) Requirements for future non water-
cooled reactor applicants and licensees
and certain water-cooled reactor
applicants and licensees. The
requirements in this paragraph apply to
all construction permits and operating
licenses under this part, and to all
design approvals, design certifications,
combined licenses, or manufacturing
licenses under part 52 of this chapter,
for non water-cooled reactors and water-
cooled reactors that do not fall within
the description in paragraph (c),
footnote 1 of this section, any of which
are issued after October 16, 2003.
Applications subject to this paragraph
must include:

(1) Information addressing whether
accidents involving combustible gases
are technically relevant for their design,
and

(2) If accidents involving combustible
gases are found to be technically
relevant, information (including a
design-specific probabilistic risk
assessment) demonstrating that the
safety impacts of combustible gases
during design-basis and significant
beyond design-basis accidents have
been addressed to ensure adequate
protection of public health and safety
and common defense and security.

m 4. Section 50.46a is added to read as
follows:

§50.46a Acceptance criteria for reactor
coolant system venting systems.

Each nuclear power reactor must be
provided with high point vents for the
reactor coolant system, for the reactor
vessel head, and for other systems
required to maintain adequate core
cooling if the accumulation of
noncondensible gases would cause the
loss of function of these systems. High
point vents are not required for the
tubes in U-tube steam generators.
Acceptable venting systems must meet
the following criteria:

(a) The high point vents must be
remotely operated from the control
room.

(b) The design of the vents and
associated controls, instruments and
power sources must conform to
appendix A and appendix B of this part.

(c) The vent system must be designed
to ensure that:

(1) The vents will perform their safety
functions; and

(2) There would not be inadvertent or
irreversible actuation of a vent.

PART 52—EARLY SITE PERMITS;
STANDARD DESIGN
CERTIFICATIONS; AND COMBINED
LICENSES FOR NUCLEAR POWER
PLANTS

» 5. The authority citation for Part 52
continues to read as follows:

Authority: Secs. 103, 104, 161, 182, 183,
186, 189, 68 Stat. 936, 948, 953, 954, 955,
956, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2133, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, 202, 206, 88
Stat. 1242, 1244, 1246, as amended (42 U.S.C.
5841, 5842, 5846).
= 6.In §52.47, paragraph (a)(1)(ii) is
revised to read as follows:

§52.47 Contents of applications.

(a) * *x %

(1) * % *

(ii) Demonstration of compliance with
any technically relevant portions of the
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Three Mile Island requirements set forth
in 10 CFR 50.34(f) except paragraphs
((1)(xii), (H)(2)(ix) and (H)(3)(v);

* * * * *

Dated at Rockville, Maryland, this 10th day
of September 2003.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 03—-23554 Filed 9—15-03; 8:45 am)]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG93

Geological and Seismological
Characteristics for Siting and Design
of Dry Cask Independent Spent Fuel
Storage Installations and Monitored
Retrievable Storage Installations

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
licensing requirements for dry cask
modes of storage of spent nuclear fuel,
high-level radioactive waste, and power
reactor-related Greater than Class C
(GTCC) waste in an independent spent
fuel storage installation (ISFSI) or in a
U.S. Department of Energy (DOE)
monitored retrievable storage
installation (MRS). These amendments
update the seismic siting and design
criteria, including geologic, seismic, and
earthquake engineering considerations.
The final rule allows the NRC and its
licensees to benefit from experience
gained in the licensing of existing
facilities and to incorporate rapid
advancements in the earth sciences and
earthquake engineering. The
amendments make the NRC regulations
that govern certain ISFSIs and MRSs
more compatible with the 1996
amendments that addressed
uncertainties in seismic hazard analysis
for nuclear power plants. The
amendments allow certain ISFSI or MRS
applicants to use a design earthquake
level commensurate with the risk
associated with an ISFSI or MRS.
EFFECTIVE DATE: This final rule is
effective on October 16, 2003.

FOR FURTHER INFORMATION CONTACT.:
Keith K. McDaniel, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone:
(301) 415-5252, e-mail: kkm@nrc.gov.
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I. Background

In 1980, the NRC added 10 CFR part
72 to its regulations to establish
licensing requirements for the
independent storage of spent nuclear
fuel and high-level radioactive waste
(HLW) (45 FR 74693; November 12,
1980). In 1988, the NRC amended part
72 to provide for licensing the storage of
spent nuclear fuel and HLW in an MRS
(53 FR 31651; August 19, 1988). Subpart
E of Part 72 contains siting evaluation
factors that must be investigated and
assessed with respect to the siting of an
ISFSI or MRS, including a requirement
for evaluation of geological and
seismological characteristics. ISFSI and
MRS facilities are designed and
constructed for the interim storage of
spent nuclear fuel that has aged for at
least one year, other solidified
radioactive materials associated with
spent fuel storage, and power reactor-
related GTCC waste, that are pending
shipment to a high-level radioactive
waste repository or other disposal site.

The original regulations envisioned
ISFSI and MRS facilities as spent fuel
pools or single, massive dry storage
structures. The regulations required
seismic evaluations equivalent to those
for a nuclear power plant (NPP) when
the ISFSI or MRS is located west of the
Rocky Mountain Front (west of
approximately 104° west longitude),
referred to hereafter as the western U.S.,
or in areas of known seismic activity
east of the Rocky Mountain Front (east
of approximately 104° west longitude),
referred to hereafter as the eastern U.S.
A seismic design requirement,
equivalent to the requirements for an
NPP (appendix A to 10 CFR part 100)
seemed appropriate for these types of
facilities, given the potential accident
scenarios. For those sites located in the
eastern U.S., and not in areas of known
seismic activity, the regulations allowed
for less stringent alternatives.

For other types of ISFSI or MRS
designs, the regulation required a site-
specific investigation to establish site
suitability commensurate with the
specific requirements of the proposed
ISFSI or MRS. The NRC explained that
for ISFSIs which do not involve massive
structures, such as dry storage casks and
canisters, the required design
earthquake will be determined on a
case-by-case basis until more experience
is gained with the licensing of these
types of units (45 FR 74697).

For sites located in either the western
U.S. or in areas of known seismic
activity in the eastern U.S., the
regulations in 10 CFR part 72 currently
require the use of the procedures in
appendix A to part 100 for determining
the design basis vibratory ground
motion at a site. appendix A requires
the use of “deterministic”” approaches in
the development of a single set of
earthquake sources. The applicant
develops for each source a postulated
earthquake to be used to determine the
ground motion that can affect the site,
locates the postulated earthquake
according to prescribed rules, and then
calculates ground motions at the site.

Advances in the sciences of
seismology and geology, along with the
occurrence of some licensing issues not
foreseen in the development of
appendix A to part 100, have caused a
number of difficulties in the application
of this regulation. Specific problematic
areas include the following:

1. Because the deterministic approach
does not explicitly recognize
uncertainties in geoscience parameters,
probabilistic seismic hazard analysis
(PSHA) methods were developed that
allow explicit expressions for the
uncertainty in ground motion estimates
and provide a means for assessing
sensitivity to various parameters.
Appendix A to part 100 does not allow
this application.

2. The limitations in data and
geologic/seismic analyses, and the rapid
evolution in geosciences have required
considerable latitude in technical
judgment. The inclusion of detailed
geoscience assessments in Appendix A
has inhibited the use of needed
judgment and flexibility in applying
basic principles to new situations; and

3. Various sections of Appendix A are
subject to different interpretations. For
example, there have been differences of
opinion and differing interpretations
among experts as to the largest
earthquakes to be considered and
ground motion models to be used, thus
often making the licensing process less
predictable.

In 1996, the NRC amended 10 CFR
parts 50 and 100 to update the criteria
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used in decisions regarding NPP siting,
including geologic and seismic
engineering considerations for future
NPPs (61 FR 65157; December 11, 1996).
The amendments added a new §100.23
requiring that the uncertainties
associated with the determination of the
Safe Shutdown Earthquake Ground
Motion (SSE) be addressed through an
appropriate analysis, such as a PSHA or
suitable sensitivity analyses in lieu of
appendix A to part 100. This approach
takes into account the problematic areas
identified above in the earlier siting
requirements and is based on
developments in the technical field over
the past two decades. Further,
regulatory guides have been used to
address implementation issues. For
example, the NRC provided guidance
for NPP license applicants in Regulatory
Guide 1.165, “Identification and
Characterization of Seismic Sources and
Determination of Safe Shutdown
Earthquake Ground Motion,” and
Standard Review Plan NUREG-0800,
“Standard Review Plan for the Review
of Safety Analysis Reports for Nuclear
Power Reactors,” Section 2.5.2,
“Vibratory Ground Motion,” Revision 3.
However, the NRC left appendix A to
part 100 in place to preserve the
licensing basis for existing plants and
confined the applicability of § 100.23 to
new NPPs.

The NRC is now amending 10 CFR
part 72 to require applicants at some
locations to address uncertainties in
seismic hazard analysis by using
appropriate analyses, such as a PSHA or
suitable sensitivity analyses, for
determining the design earthquake
ground motion (DE). The use of a
probabilistic approach or suitable
sensitivity analyses to siting parallels
the change made to 10 CFR part 100.

In comparison with an NPP, an
operating dry cask ISFSI or MRS facility
storing spent nuclear fuel is a passive
facility in which the primary activities
are waste receipt, handling, and storage.
An ISFSI or MRS facility does not have
the variety and complexity of active
systems necessary to support safe
operations at an NPP. Further, the
robust cask design required for non-
seismic considerations (e.g., drop event,
shielding), assure low probabilities of
failure from seismic events. In the
unlikely occurrence of a radiological
release as a result of a seismic event, the
radiological consequences to workers
and the public are significantly lower
than those that could arise at an NPP.
The conditions required for release and
dispersal of significant quantities of
radioactive material, such as high
temperatures or pressures, are not
present in an ISFSI or MRS. This is

primarily due to the low heat-generation
rate of spent fuel that has undergone
more than one year of decay before
storage in an ISFSI or MRS, and to the
low inventory of volatile radioactive
materials readily available for release to
the environment. The long-lived
nuclides present in spent fuel are tightly
bound in the fuel materials and are not
readily dispersible. Short-lived volatile
nuclides, such as I-131, are no longer
present in aged spent fuel. Furthermore,
even if the short-lived nuclides were
present during a fuel assembly rupture,
the canister surrounding the fuel
assemblies is designed to confine these
nuclides.

The standards in part 72 Subparts E,
“Siting Evaluation Factors,” and F,
“General Design Criteria,” ensure that
the dry cask storage designs are very
rugged and robust. The casks must
maintain structural integrity during a
variety of postulated non-seismic
events, including cask drops, tip-over,
and wind driven missile impacts. These
non-seismic events challenge cask
integrity significantly more than seismic
events. Therefore, the casks have
substantial design margins to withstand
forces from a seismic event greater than
the design earthquake.

Hence, the seismically induced risk
from the operation of an ISFSI or MRS
is less than at an operating NPP. As a
result, the NRC is revising the DE
requirements for ISFSI and MRS
facilities from the current part 72
requirements, which are equivalent to
the SSE for an NPP.

As an additional minor change, the
NRC is modifying § 72.212(b)(2)(i)(B) to
require general licensees to evaluate
dynamic loads, in addition to static
loads, in the design of cask storage pads
and areas for ISFSIs, to ensure that casks
are not placed in unanalyzed
conditions. Accounting for dynamic
loads in the analysis of ISFSI pads and
areas will ensure that pads continue to
support the casks during seismic events.
General licensees currently evaluate
dynamic loads for evaluating the casks,
pads and areas, to meet the cask design
bases in the Certificate of Compliance,
as required by § 72.212(b)(2)(1)(A).
Therefore, the rule will not actually
require any general licensees operating
an ISFSI to re-perform any written
evaluations previously undertaken.
Specific licensees are currently
required, under § 72.122(b)(2), to design
ISFSIs to withstand the effects of
dynamic loads, such as earthquakes and
tornados.

The NRC published the proposed
rule, “Geological and Seismological
Characteristics for Siting and Design of
Dry Cask Independent Spent Fuel

Storage Installations and Monitored
Retrievable Storage Installations” in the
Federal Register on July 22, 2002 (67 FR
47745) for public comment. The NRC
stated on September 5, 2002 (67 FR
56876) that it intended to extend the
comment period for an additional 15
days to allow interested persons
additional time to provide meaningful
comments. The public comment period
expired on October 22, 2002.

The NRC received nine comment
letters on the proposed rule. These
comments and the NRC responses are
discussed in Section VI of this
document, “Summary of Public
Comments on the Proposed Rule.”

II. Objectives

An ISFSI is designed, constructed,
and operated under a part 72 specific or
general license. A part 72 specific
license for an ISFSI is issued to a named
person upon application filed under
part 72 regulations. A part 72 general
license for an ISFSI is issued under 10
CFR 72.210 to persons authorized to
possess an NPP license under part 50,
without filing a part 72 license
application. A general licensee is
required to meet the conditions
specified in subpart K of part 72. An
MRS may be designed, constructed, and
operated by DOE under a part 72
specific license.

The final rule reflects changes that are
intended to (1) provide benefit from the
experience gained in applying the
existing regulation and from research;
(2) provide needed regulatory flexibility
to incorporate into licensing state-of-
the-art improvements in the geosciences
and earthquake engineering; and (3)
make the regulations more risk
informed, consistent with the
Commission’s recent policy.

The objectives of this final rule are to:

1. Require a new specific-license
applicant for a dry cask storage facility
located in either the western U.S. or in
areas of known seismic activity in the
eastern U.S., and not co-located with an
NPP, to address uncertainties in seismic
hazard analysis by using appropriate
analyses, such as a PSHA or suitable
sensitivity analyses, for determining the
DE. All other new specific-license
applicants for dry cask storage facilities
will have the option of complying with
the requirement to use a PSHA or
suitable sensitivity analyses to address
uncertainties in seismic hazard analysis,
or other options compatible with the
existing regulation. (§ 72.103)

2. Allow new ISFSI or MRS specific-
license applicants using a PSHA to
select a DE appropriate for and
commensurate with the risk associated
with an ISFSI or MRS; and
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3. Require general licensees to design
cask storage pads and areas to
adequately account for dynamic loads,
in addition to static loads. (§72.212)

III. Applicability

This section clarifies the applicability
of the new § 72.103 for Part 72 specific
licensees, and modified
§ 72.212(b)(2)(i)(B) for Part 72 general
licensees.

Applicability of New § 72.103

(1) Applicants who apply on or after
the effective date of the final rule, for a
part 72 specific license for a dry cask
storage ISFSI or MRS, located in either
the western U.S. or in areas of known
seismic activity in the eastern U.S., and
not co-located with an NPP, will be
required to address uncertainties in
seismic hazard analysis by using
appropriate analyses, such as a PSHA or
suitable sensitivity analyses, for
determining the DE.

(2) Applicants who apply on or after
the effective date of the final rule, for a
part 72 specific license for a dry cask
storage ISFSI or MRS, located in either
the western U.S. or in areas of known
seismic activity in the eastern U.S., and
co-located with an NPP, will have the

option of addressing uncertainties in
seismic hazard analysis by using
appropriate analyses, such as a PSHA or
suitable sensitivity analyses, or using
the existing design criteria for the NPP,
for determining the DE. When the
existing design criteria for the NPP are
used for an ISFSI at a site with multiple
NPPs, the criteria for the most recent
NPP must be used.

(3) Applicants who apply on or after
the effective date of the final rule, for a
part 72 specific license for a dry cask
storage ISFSI or MRS, located in the
eastern U.S., except in areas of known
seismic activity, will have the option of
addressing uncertainties in seismic
hazard analysis by using appropriate
analyses, such as a PSHA or suitable
sensitivity analyses, or using a
standardized DE described by an
appropriate response spectrum
anchored at 0.25 g (subject to the
conditions in new § 72.103(a)(1)), or
using the existing design criteria for the
most recent NPP (if applicable), for
determining the DE.

(4) The new § 72.103 is not applicable
to a general licensee at an existing NPP
operating an ISFSI under a part 72
general license anywhere in the U.S.

SUMMARY OF APPLICABILITY

The changes apply to the design basis
of both a dry cask storage type ISFSI and
MRS, because these facilities are similar
in design. The NRC does not intend to
revise the 10 CFR part 72 geological and
seismological criteria as they apply to
wet modes of storage because
applications for this means of storage
are not expected and it is not cost-
effective to allocate resources to develop
the technical bases for such an
expansion of the rulemaking. The NRC
also does not intend to revise the 10
CFR part 72 geological and
seismological criteria as they apply to
dry modes of storage that do not use
casks because of the lack of experience
in licensing these types of facilities.

The applicability of § 72.103 is
summarized in the table below.

Applicability of Amended
§72.212(b)(2)(i)(B)

The changes in § 72.212(b)(2)(i)(B),
regarding the evaluation of dynamic
loads for the design of cask storage pads
and areas, will apply to all general
licensees for an ISFSI.

The applicability of the modified
§72.212(b)(2)(i)(B) is summarized in the
table below.

[Design Earthquake Ground Motion for ISFSI or MRS Specific-License Applicants for Dry Cask Modes of Storage on or after the Effective Date

of the Final Rule]

Site condition

Specific-license applicant®

Western U.S., or areas of known seismic activity in the eastern U.S.,
not co-located with NPP.

Western U.S., or areas of known seismic activity in the eastern U.S.,
and co-located with NPP.

Eastern U.S., and not in areas of known seismic activity

Must use PSHA or suitable sensitivity analyses to account for uncer-
tainties in seismic hazards inevaluations 2.

PSHA or suitable sensitivity analyses to account for uncertainties in
seismic hazards evaluations 2,

or

existing NPP design criteria (multi-unit sites—use and co-located
withthe most recent criteria). NPP

PSHA or suitable sensitivity analyses to account for uncertainties in
seismic hazards evaluations,2

or

existing NPP design criteria, if applicable (multi-unit sites—use the
most recent criteria),

or

an appropriate response spectrum anchored at 0.25g (subject to the
conditions in new §72.103(a)(1)).

1New §72.103 does not apply to general licensees. General licensees must satisfy the conditions specified in 10 CFR 72.212.
2Regardless of the results of the investigations anywhere in the continental U.S., the DE must have a value for the horizontal ground motion of

no less than 0.10 g with the appropriate response spectrum.

IV. Discussion

The NRC is amending certain sections
of part 72 dealing with seismic siting
and design criteria for a dry cask ISFSI
or MRS. The NRC intends to leave the
present § 72.102 in place to preserve the
ISFSI licensing bases for applications
before the effective date of the rule, and
continue the present ISFSI or MRS
licensing bases for applications for other
than dry cask modes of storage. The

NRC is changing the heading of
§72.102, adding a new § 72.103, and
modifying § 72.212(b)(2)(i)(B).

A. Change to 10 CFR 72.102

The heading of § 72.102 will be
changed to clarify that the present
requirements are applicable to ISFSI or
MRS specific licensees or specific-
license applicants before the effective
date of the rule. The requirements of
§72.102 that applied to ISFSI or MRS

licensees, or license applicants for other
than dry cask modes of storage will
continue to apply.

B. New 10 CFR 72.103

New § 72.103 describes the seismic
requirements for new specific-license
applicants for dry cask storage at an
ISFSI or MRS.
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1. Remove Detailed Guidance From the
Regulation

Part 72 currently requires license
applicants for an ISFSI or MRS, in the
western U.S. or in other areas of known
seismicity, to comply with appendix A
to part 100. Appendix A contains both
requirements and guidance on how to
satisfy those requirements. For example,
Section IV, “Required Investigations,”
of Appendix A states that investigations
are required for vibratory ground
motion, surface faulting, and seismically
induced floods and water waves.
Appendix A then provides detailed
guidance on what constitutes an
acceptable investigation. A similar
situation exists in Section V, “Seismic
and Geologic Design Bases,” of
appendix A to part 100.

Geoscience assessments require
considerable latitude in judgment
because of (a) limitations in data; (b)
changing state-of-the-art of geologic and
seismic analyses; (c) rapid accumulation
of knowledge; and (d) evolution in
geoscience concepts. The NRC
recognized the need for latitude in
judgment when it amended part 100 in
1996.

However, specifying geoscience
assessments in detail in a regulation has
created difficulty for applicants and the
NRC by inhibiting needed latitude in
judgment. It has inhibited the flexibility
needed in applying basic principles to
new situations and the use of evolving
methods of analyses (for instance,
probabilistic) in the licensing process.

The NRC is adding a new section in
part 72 that will provide specific siting
requirements for an ISFSI or MRS
instead of referencing another part of
the regulations. The amended regulation
will also reduce the level of detail by
placing only basic requirements in the
rule and providing the details on
methods acceptable for meeting the
requirements in an accompanying
guidance document. Thus, the revised
regulation contains requirements to:

(i) Evaluate the geological,
seismological, and engineering
characteristics of the proposed site;

(ii) Establish a DE; and

(iii) Identify the uncertainties
associated with these requirements.

Detailed guidance on the procedures
acceptable to the NRC for meeting the
requirements are provided in Regulatory
Guide 3.73, “Site Evaluations and
Design Earthquake Ground Motion for
Dry Cask Independent Spent Fuel
Storage and Monitored Retrievable
Storage Installations.”

2. Address Uncertainties and Use
Probabilistic Methods

The existing approach for determining
a DE for an ISFSI or MRS, embodied in
Appendix A to Part 100, relies on a
“deterministic” approach. Using this
deterministic approach, an applicant
develops a single set of earthquake
sources, develops for each source a
postulated earthquake to be used as the
source of ground motion that can affect
the site, locates the postulated
earthquake according to prescribed
rules, and then calculates ground
motions at the site.

Although this approach has worked
reasonably well for the past several
decades in the sense that the SSE for
NPPs sited with this approach are
judged to be suitably conservative, the
approach has not explicitly recognized
uncertainties in geosciences parameters.
Because so little is known about
earthquake phenomena (especially in
the eastern U.S.), there have been
differences of opinion and differing
interpretations among experts as to the
largest earthquakes to be considered and
ground-motion models to be used, often
making the licensing process less
predictable.

Probabilistic methods that have been
developed in the past 15 to 20 years for
evaluation of seismic safety of nuclear
facilities allow explicit incorporation of
different models for zonation,
earthquake size, ground motion, and
other parameters. The advantage of
using these probabilistic methods is
their ability to incorporate different
models and data sets, thereby providing
an explicit expression for the
uncertainty in the ground motion
estimates and a means of assessing
sensitivity to various input parameters.
The western and eastern U.S. have
fundamentally different tectonic
environments and histories of tectonic
deformation. Consequently, application
of these probabilistic methodologies has
revealed the need to vary the
fundamental PSHA methodology
depending on the tectonic environment
of the site.

In 1996, when the NRC accepted the
use of a PSHA methodology or suitable
sensitivity analyses in § 100.23, it
recognized that the uncertainties in
seismological and geological
information must be formally evaluated
and appropriately accommodated in the
determination of the SSE for seismic
design of NPPs. The NRC further
recognized that the nature of
uncertainty and the appropriate
approach to account for it depends on
the tectonic environment of the site and
on properly characterizing parameters

input to the PSHA. Methods other than
probabilistic methods (PSHA), such as
sensitivity analyses, may be adequate
for some sites to account for
uncertainties. The NRC believes that
certain new applicants for ISFSI or MRS
specific licenses, as described in Section
111, “Applicability,” of this document,
must use probabilistic methods or other
sensitivity analyses to account for
uncertainties instead of using Appendix
A to Part 100. The NRC does not intend
to require new ISFSI or MRS specific-
license applicants that are co-located
with an NPP to address uncertainties
because the criteria used to evaluate
existing NPPs are considered to be
adequate for ISFSIs, in that the criteria
have been determined to be safe for NPP
licensing, and the seismically induced
risk of an ISFSI or MRS is considerably
lower than that of an NPP, as described
in Section IV of this document.

The key elements of the NRC’s
approach for seismic and geologic siting
for ISFSI or MRS license review and
approval consists of:

a. Conducting site-specific and
regional geoscience investigations;

b. Setting the target exceedance
probability commensurate with the level
of risk associated with an ISFSI or MRS;

c. Conducting PSHA and determining
ground motion level corresponding to
the target exceedance probability;

d. Determining if other sources of
information change the available
probabilistic results or data for the site;
and

e. Determining site-specific spectral
shape, and scaling this shape to the
ground motion level determined above.

In addition, the NRC will review the
application using all available data
including insights and information from
previous licensing experience. Thus, the
revised approach requires thorough
regional and site-specific geoscience
investigations. Results of the regional
and site-specific investigations must be
considered in applying the probabilistic
method. Two current probabilistic
methods are the NRC-sponsored study
conducted by Lawrence Livermore
National Laboratory and the Electric
Power Research Institute’s seismic
hazard study. These are essentially
regional studies. The regional and site-
specific investigations provide detailed
information to update the database of
the hazard methodology to make the
probabilistic analysis site-specific.

Applicants must also incorporate
local site geological factors, such as
stratigraphy and topography, and
account for site-specific geotechnical
properties in establishing the DE.
Guidelines to incorporate local site
factors and advances in ground motion
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attenuation models, and to determine
ground motion estimates, are outlined
in NUREG-0800, Section 2.5.2.

Methods acceptable to the NRC for
implementing the revised regulation
related to the PSHA or suitable
sensitivity analyses are described in RG
3.73.

3. Revise the Design Earthquake Ground
Motion

The present DE in part 72 is based on
the deterministic requirements
contained in Appendix A to 10 CFR Part
100 for NPPs. In the Statement of
Considerations accompanying the initial
part 72 rulemaking, the NRC recognized
that the required design earthquake
need not be as high as for an NPP and
should be determined on a “case-by-
case’” basis until “more experience is
gained with licensing of these types of
units” (45 FR 74697; November 12,
1980). With the advances in
probabilistic seismic hazard evaluation
techniques, over 10 years of experience
in licensing dry cask storage (10 specific
licenses have been issued and 9
locations use the general license
provisions), and analyses demonstrating
robust behavior of dry cask storage
systems (DCSSs) in accident scenarios,
the NRC now has a reasonable basis to
consider more appropriate DE
parameters for a dry cask ISFSI or MRS.
Therefore, in those instances when an
ISFSI or MRS specific-license applicant
uses PSHA methods, the NRC will allow
a DE commensurate with the lower risk
associated with these facilities.

L. Factors that result in the lower
radiological risk at an ISFSI or MRS
compared to an NPP include the
following:

a. In comparison with an NPP, an
operating ISFSI or MRS is a passive
facility in which the primary activities
are waste receipt, handling, and storage.
An ISFSI or MRS does not have the
variety and complexity of active systems
necessary to support an operating NPP.
After the spent fuel is in place, an ISFSI
or MRS is essentially a static operation.

b. During normal operations, the
conditions required for the release and
dispersal of significant quantities of
radioactive materials are not present.
There are no components carrying fluids
at high temperatures or pressures during
normal operations or under design basis
accident conditions to cause the release
and dispersal of radioactive materials.
This is primarily due to the low heat-
generation rate of spent fuel that has
undergone more than one year of decay
before storage in an ISFSI or MRS, and
to the low inventory of volatile
radioactive materials readily available
for release to the environment.

c. The long-lived nuclides present in
spent fuel are tightly bound in the fuel
materials and are not readily
dispersible. Short-lived volatile
nuclides, such as I-131, are no longer
present in aged spent fuel. Furthermore,
even if the short-lived nuclides were
present during a fuel assembly rupture,
the canister surrounding the fuel
assemblies would confine these
nuclides. Therefore, the NRC believes
that the seismically induced
radiological risk associated with an
ISFSI or MRS is significantly less than
the risk associated with an NPP.

II. Additional rationale for allowing
the use of a DE level commensurate
with the risk associated with an ISFSI
or MRS includes the following:

a. Because the DE is defined as a
smooth broad-band spectrum, which
envelops the controlling earthquake
responses, the vibratory ground motion
specified is conservative.

b. To evaluate dry cask storage
systems’ behavior during an earthquake,
typical storage systems (one a
cylindrical cask, HI-STORM 100, the
other a concrete module type,
NUHOMS) were analyzed for a range of
earthquakes. Based on the results of the
analyses, the NRC has concluded that a
free-standing dry storage cask remains
stable and will not tip-over, or would
not slide and impact the adjacent casks
during an earthquake approximately
equal to the magnitude of a SSE for an
NPP. Additionally, parametric studies
indicated that dry cask storage systems
have significant margins against tip-over
and sliding, to withstand an earthquake
significantly higher in magnitude than
the SSE for an NPP, without releasing
radioactivity. Further, a cask is analyzed
for a non-mechanistic tip-over event
during an earthquake, to verify that it
would maintain its structural integrity,
and radioactivity from spent fuel would
not be released to the environment.
Therefore, based on drop accident
analyses and non-mechanistic tip-over
event evaluations, and on the results of
the generic studies for the cask behavior
during an earthquake, it can be
concluded that there would be no
radiological consequences at a dry cask
ISFSI or MRS facility due to an
earthquake.

c¢. The rational for allowing a DE for
an ISFSI or MRS to be lower than a DE
for an NPP is consistent with the
approach used in DOE Standard DOE—
STD-1020, “Natural Phenomena
Hazards Design Evaluation Criteria for
Department of Energy Facilities.”

Regulatory Guide 3.73 (formerly DG—
3021) recommends an acceptable mean
annual probability of exceedance
(MAPE) for the DE that is commensurate

with the lower risk associated with an
ISFSI or MRS as compared to an NPP.
The basis for the recommendation is
provided in a report entitled, “Selection
of the Design Earthquake Ground
Motion Reference Probability”. This
report may be accessed through the
NRC'’s Public Electronic Reading Room
on the Internet at http://www.nrc.gov/
reading-rm/adams.html. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—-4209,
301-415-4737, or by email to
pdr@nrc.gov. Discussion on the
recommended mean annual probability
of exceedance is also in Section VI of
this FRN, “Summary of Public
Comments on the Proposed Rule.”

C. Change to 10 CFR 72.212(b)(2)(i)(B)

The NRC is modifying
§72.212(b)(2)(i)(B) to require that
general licensees evaluate dynamic
loads, in addition to static loads, in the
design of cask storage pads and areas for
ISFSIs to ensure that casks are not
placed in unanalyzed conditions.
During a seismic event, the cask storage
pads and areas experience dynamic
loads in addition to static loads. The
dynamic loads depend on the
interaction of the casks, cask storage
pads, and areas. Consideration of the
dynamic loads of the stored casks, in
addition to the static loads, for the
design of the cask storage pads and
areas, will ensure that the cask storage
pads and areas will perform
satisfactorily during a seismic event.

The revision will also require
consideration of potential amplification
of earthquakes through soil-structure
interaction, and soil liquefaction
potential or other soil instability due to
vibratory ground motions. Depending
on the properties of soil and structures,
the free-field earthquake acceleration
input loads may be amplified at the top
of the storage pad. These amplified
acceleration input values must be bound
by the design bases seismic acceleration
values for the cask, specified in the
Certificate of Compliance. Liquefaction
of the soil and instability during
vibratory motion due to an earthquake
may affect the cask stability.

The changes to § 72.212 will not
actually impose a new burden on the
general licensees because they currently
need to consider dynamic loads to meet
the requirements in § 72.212(b)(2)(i)(A).
Section 72.212(b)(2)(i)(A) requires that
general licensees perform written
evaluations to meet conditions set forth
in the cask Certificate of Compliance.
These Certificates of Compliance require
that dynamic loads, such as seismic and
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tornado loads, be evaluated to meet the
cask design bases. Specific licensees are
currently required, under § 72.122(b)(2),
to design ISFSIs to withstand the effects
of dynamic loads, such as earthquakes
and tornados.

V. Related Regulatory Guide and
Standard Review Plans

On July 22, 2002, the NRC published
DG-3021, “Site Evaluations and
Determination of Design Earthquake
Ground Motion for Seismic Design of
Independent Spent Fuel Storage
Installations and Monitored Retrievable
Storage Installations” for public
comment (67 FR 48956; July 26, 2002).
Regulatory Guide 3.73, Site Evaluations
and Design Earthquake Ground Motion
for Dry Cask Independent Spent Fuel
Storage and Monitored Retrievable
Storage Installations (formerly DG—
3021), provides guidance to licensees
for procedures acceptable to the NRC
staff for:

(1) Conducting a detailed evaluation
of site area geology and foundation
stability;

(2) Conducting investigations to
identify and characterize uncertainty in
seismic sources in the site region
important for the probabilistic seismic
hazard analysis (PSHA);

(3) Evaluating and characterizing
uncertainty in the parameters of seismic
sources;

(4) Conducting PSHA for the site; and

(5) Determining the DE to satisfy the
requirements of 10 CFR Part 72.

This guide describes acceptable
procedures and provides a list of
references that present acceptable
methodologies to identify and
characterize capable tectonic sources
and seismogenic sources. Section IV.B
of this SUPPLEMENTARY INFORMATION
describes the key elements of the
regulatory guide. A document
announcing the availability of
Regulatory Guide 3.73 will be published
in the Federal Register in the near
future.

Requests for single copies of active
regulatory guides (which may be
reproduced) or for placement on an
automatic distribution list for single
copies of future guides should be made
in writing to the U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Attention: Reproduction and
Distribution Services Section, or by fax
to (301) 415-2289; email
distribution@nrc.gov. Copies are
available for inspection or copying for a
fee from the NRC Public Document
Room at 11555 Rockville Pike (first
floor), Rockville, MD; the PDR’s mailing
address is U.S. NRC PDR, Washington,
DC 20555; telephone (301) 415—4737 or

1—(800) 397—4209; fax (301) 415—-3548;
e-mail pdr@nrc.gov.

In the future, editorial changes to
NUREG-1536, “Standard Review Plan
for Dry Cask Storage Systems,” and
NUREG-1567, ‘“Standard Review Plan
for Spent Fuel Dry Storage Facilities,”
will be made. For example, the standard
review plans will be updated to
reference the new § 72.103 and
Regulatory Guide 3.73.

VI. Summary of Public Comments on
the Proposed Rule

This section presents a summary of
the public comments received on the
proposed rule and supporting
documents, the NRC’s response to the
comments, and changes made in the
final rule and supporting documents as
a result of these comments.

The NRC received nine comment
letters on the proposed rule from eight
commenters. The commenters were the
Nuclear Energy Institute (NEI), the U.S.
Department of Energy (DOE), two
nuclear power utilities, three State
agencies, and one license applicant for
an independent spent fuel storage
installation. All the commenters agreed
with the proposal to address uncertainty
by requiring the use of a PSHA or
suitable sensitivity analyses for an ISFSI
or MRS in the western U.S., not co-
located with an NPP, and in areas of
known seismic activity in the eastern
U.S. However, commenters were
divided on the specific question for
public comment related to the
appropriate value for the MAPE posed
by the Commission in the proposed
rule. These comments are summarized
in this section under the heading
“Related Regulatory Guide.” All
commenters supported the concept of
requiring general licensees to evaluate
both dynamic loads and static loads for
ISFSI and MRS cask storage pads and
areas.

Copies of the public comments are
available for review in the NRC Public
Document Room, 11555 Rockville Pike,
Rockville, MD. A review of the
comments and the NRC responses
follow:

General Comments

Comment 1: A commenter stated that
proposed 10 CFR 72.103(f)(1) does not
comply with the notice and comment
requirements of Section 553 of the
Administrative Procedure Act (APA)
because of the way the rule is
structured. The commenter believes that
the proposed rule “is in the guise of a
substantive rule,” but that the
substantive requirements are found in
the draft guidance, a document which is
not a rule. In the commenter’s view,

“the Commission attempts to give
concrete form to its proposed rule
through an interpretative document,
DG-3021, and the Commission thereby
circumvents [APA] § 553 notice and
comment rulemaking procedures,”
citing Paralyzed Veterans of America v.
D.C. Arena L.P., 117 F.3d 579 (D.C. Cir.
1997). According to the commenter, a
significant defect of this structure is that
the rule gives no standards against
which a licensing board or intervenors
may evaluate whether an applicant has
complied with the rule and, instead,
gives ‘“‘unbridled and unchecked
discretion to the staff in determining the
seismic design standard for ISFSIs sited
in seismic areas.” The proposed rule, in
the commenter’s view, has no force of
law because it has no binding standards
and thus is unenforceable. Another
commenter disagreed and supported the
NRC’s view that the rule is substantive
and in compliance with the APA.

Response: First, the NRC rejects the
claim that the rule is not being
promulgated in compliance with §553
of the APA. Section 553 requires that
notice of a proposed rulemaking be
published in the Federal Register,
including the terms or substance of the
proposed rule, and that interested
persons be given an opportunity to
comment. The APA also provides an
exception for interpretative rules and
general statements of policy enabling
those documents to be issued as final
rules without prior notice and comment.
In this case, the NRC has not availed
itself of the exception but rather has
issued both the draft guidance and the
proposed rule for public comment.
Thus, there has been no violation of the
notice and comment requirements of
Section 553 of the APA even if the
guidance were to be considered part of
the rule. The Paralyzed Veterans case,
cited by the petitioner, concerned a
guidance document issued by the
Department of Justice which had been
issued without prior notice and
comment and raised the issue whether
the Government could rely upon the
guidance in an enforcement action. The
court ultimately found that there was no
need for the Government to rely on the
guidance to enforce the regulation. Here,
the guidance has been issued for
comment and the NRC does not
contend, as explained below, that the
guidance is legally enforceable.

Second, the NRC does not agree that
“substantive requirements” have been
placed in the guidance document.
Regulatory Guide 3.73 (formerly DG—
3021) provides information on methods
acceptable to the NRC for implementing
specific parts of the rule, but it does not
place any particular requirements on
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applicants. As the commenter points
out, “‘staff regulatory guides are not
regulations, do not have the force of
regulations, and when challenged, are
considered only one way in which an
applicant may meet the regulations.”
Finally, the commenter really appears
to be objecting to the NRC’s risk-
informed, performance-based approach
in this rulemaking in lieu of the
deterministic approach for determining
a design earthquake embodied in
Appendix A to 10 CFR Part 100. The
overall performance criteria for
protection against environmental
conditions and natural phenomena in
the design of Part 72 facilities are
contained in 10 CFR 72.122(b) of the
NRC'’s regulations. In particular,
§ 72.122(b)(2)(i) provides:

Structures, systems, and components
important to safety must be designed to
withstand the effects of natural phenomena
such as earthquakes * * * without impairing
their capability to perform their intended
design functions. The design bases for these
structures, systems, and components must
reflect:

(A) Appropriate consideration of the most
severe of the natural phenomena reported for
the site and surrounding area, with
appropriate margins to take into account the
limitations of the data and the period of time
in which the data have accumulated; and

(B) Appropriate combinations of the effects
of normal and accident conditions and the
effects of natural phenomena.

These performance criteria are
supplemented by the requirements of 10
CFR 72.103 governing selection of a site
and determination of a DE. This new
regulation provides specific siting
requirements for an ISFSI or MRS
instead of referencing another part of
the regulations (Appendix A to Part
100). This new regulation also reduces
the level of detail by placing only basic
requirements in the rule and providing
the details on methods acceptable for
meeting the requirements in an
accompanying guidance document.
Thus, the new 10 CFR 72.103(f)
establishes basic requirements for
determining a DE for use in the design
of structures, systems, and components
of the ISFSI or MRS. These regulations
include a requirement that the
geological, seismological, and
engineering characteristics of a
proposed site and its environs be
investigated in sufficient scope and
detail to provide sufficient information
to support evaluations performed to
arrive at estimates of the DE
(§72.103(f)(1)); a requirement that a DE
be determined for the site
(§ 72.103(f)(2)); and a requirement that
uncertainties be addressed through an
appropriate analysis, such as a
probabilistic seismic hazard analysis or

suitable sensitivity analyses

(§ 72.103(f)(2)(i)). The regulation further
requires determinations of the potential
for surface tectonic and nontectonic
deformations (§ 72.103(f)(2)(ii)); the
design bases for seismically induced
floods and water waves

(§ 72.103(f)(2)(iii)); and the siting factors
for other design conditions, such as
liquefaction potential (§ 72.103(f)(2)(iv)),
as well as a requirement that the DE
must have a value for the horizontal
ground motion of no less than 0.10 g
with the appropriate response spectrum
(§ 72.103(f)(3)). More specific guidance
for meeting these standards, including
guidance on an acceptable reference
probability, is provided in Regulatory
Guide 3.73 (formerly DG-3021).

Determining whether an applicant has
complied with these performance
standards may be more difficult than
would be the case with a prescriptive
regulation; however, that does not mean
that the NRC has ‘“unbridled discretion”
in deciding whether the standards are
met nor that the standards (as opposed
to the guidance) are not binding. The
NRC uses informed technical judgment
to determine if an application has
satisfactorily met the standards. The
NRC’s rationale and judgment are
expressed in a safety evaluation report
(SER) subject to evaluation and
potential challenge by members of the
public. In the event of a hearing, a
licensing board would have the
technical skills necessary to evaluate
any conflicting claims.

Comment 2: A commenter noted that,
although the NRC’s approach is similar
to that used in the amendments issued
for seismic evaluation for the siting of
NPPs, the NRC has no compelling
reason to follow that approach. First, the
commenter argued, if the approach
violates the APA, it should be rejected.
Second, the commenter stated that
because no new applications for siting
NPPs have been submitted using the
new requirements, the rule has not been
put to the test. Finally, the commenter
indicated that there are no data for
ISFSIs that establish design basis
ground motions, unlike the SSE for a
nuclear power plant, which has at least
some data to provide guidance to the
NRC and the public.

Response: First, the NRC disagrees
that either the amendments issued for
the seismic evaluation of siting of NPPs
or these Part 72 amendments have been
issued in violation of the APA. See
comment 1. Second, although no new
license applications for siting of NPPs
have been received to test the new
requirements in 10 CFR § 100.23, the
guidance associated with the use of
probabilistic methods for siting of NPPs

(Regulatory Guide 1.165) has been used
in the PSHA prepared for a proposed
ISFSI site. It is also being followed by
applicants for an early site permit under
10 CFR Part 52. Finally, the NRC agrees
that there are limited data for ISFSIs
that establish design basis ground
motions because the current Part 72
regulations for seismic design of ISFSIs
are conservatively based on the nuclear
power plant seismic design criteria, and
thus, are not risk-informed. However,
experience has been gained in the
design and construction of numerous
facilities using the philosophy of a
graded, risk-informed approach
described in the standard building
codes, similar to the approach proposed
in the rule for ISFSIs. The graded risk-
informed approach is also used by the
Department of Energy in designing its
facilities for seismic loads with risks
varying from conventional facilities to
NPPs.

Comment 3: A commenter noted that
if clear seismic standards are not
established in the rule, the opportunity
for interested persons to participate in a
licensing proceeding involving the
seismic design of an ISFSI will become
essentially prohibited. This is because a
panoply of specific expertise is needed
to evaluate the seismic design and there
is only a small universe of seismic
experts. Utilizing these experts is often
not feasible because of the financial
burden on intervenors in obtaining
highly specialized expertise to analyze
probabilistic seismic risks and design of
nuclear facilities.

Response: The NRC believes the
standards for ISFSI or MRS facility
earthquake designs are clear. See the
response to Comment 1. However, the
NRC recognizes that the proposed use of
the probabilistic methods in seismic
design of ISFSIs is more complex than
the current deterministic methods of 10
CFR Part 100 Appendix A, and would
require specific expertise to participate
in the licensing proceedings. The NRC
staff’s safety evaluation report (SER) that
independently assesses the applicant’s
method of compliance with regulations
is available to assist the public in
evaluating the risk of the facility and
could help intervenors to focus their
resources. The NRC does not intend to
limit public participation in the
licensing process; however, the
Congress has barred the use of
appropriated funds to pay the expenses
of, or otherwise compensate, parties
who intervene in NRC regulatory or
adjudicatory proceedings.

Comment 4: A commenter stated that
the proposed rule placed too much
stock on the integrity of the dry storage
cask. The commenter indicated that of
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the 19 ISFSI licenses issued in the past
decade, none were in seismic areas. The
NRC has not licensed unanchored
cylindrical casks in any seismic areas.
The commenter noted that there are no
performance data, test data, or
earthquake experience data for dry casks
or for ISFSIs. The commenter further
stated that the rule is based on
principles that are antithetical to
earthquake engineering principles
because, for unanchored casks, the NRC
relies solely on the predictions of non-
linear computer models. The
commenter also stated that, up to this
point, the non-linear computer model
predictions of the seismic behavior of
casks have not been validated with
shake table data or actual performance
data. The commenter also stated that
without adequate and reliable
performance and test data, it cannot be
determined if the casks will actually
provide the critical barrier described
and relied upon in the rule. Another
commenter stated that non-linear
dynamic analyses are inherently
reliable. Further, the commenter noted
that proper input parameters for cask
stability analyses are not elusive
unknowns but can be determined from
basic physical principles, and that these
analyses have been shown not to be
highly sensitive to changes in input
parameters. Therefore, the commenter
argued, shake table testing is
unnecessary.

Response: The integrity of the dry
storage cask during an earthquake is a
key to protecting the health and safety
of the public because it confines the
radioactivity during a potential accident
event, such as an earthquake, and
prevents it from being dispersed into the
environment. Contrary to traditional
building designs, the cask design is not
governed by stresses resulting from an
earthquake, but is governed by
requirements resulting from shielding,
thermal, criticality, and postulated
handling accidents. Therefore, the
critical performance requirement for a
cask is that it would remain stable and
not displace excessively to impact
adjacent casks. The cask stability can be
determined by nonlinear dynamic
analyses, considering uncertainties in
engineering parameters, and using
multiple computer codes. The NRC has
also performed structural analyses of
casks tipping and sliding. In neither
case did the canister fail.

It is a common engineering practice to
design and build structures, including
new design concepts, based on detailed
structural analyses using sound
engineering principles and laws of
physics, without performing
confirmatory experiments. For example,

new concepts in structural designs and
construction of landmark structures,
such as the Sears Tower, Hancock
Tower, Eiffel Tower, and space vehicles
were based solely on analyses.

The advent of computers has helped
in the development of analytical tools,
including the non-linear dynamic
analyses. Results of these analyses are
being used to design structures more
complex than a dry storage cask. The
concept of free-standing casks is not
new. The buildings the NRC uses every
day are free-standing on a foundation,
and thus would move during an
earthquake. The analytical tools for non-
linear structural analyses are verified
and validated using multiple computer
codes and available experimental data.
Therefore, shake table tests or actual
performance data are not necessary.

Comment 5: A commenter requested a
rule to establish a definitive design basis
earthquake at a return period level [the
return period of an earthquake is an
inverse of the mean annual probability
of exceedance (MAPE) of the
earthquake] greater than 2,000 years that
is tied to defined risk and performance
goals.

Response: The NRC does not agree
that we must establish a definitive
design basis earthquake by rule. The
current regulations in § 72.122(b)(2)(i),
require that the structures, systems, and
components of an ISFSI or MRS must be
designed to withstand the effects of
natural phenomena, such as
earthquakes, without impairing their
capability to perform their intended
design functions. For earthquakes, these
requirements are then supplemented by
the requirements at §§ 72.102, 72.103,
and 72.122 for detailed site
investigations and appropriate
consideration of the most severe of the
natural phenomena and associated
probability of occurrence, including
consideration of uncertainties, in the
prediction of earthquakes. This
approach is consistent with the NRC’s
philosophy of using risk-informed,
performance-based regulations. In a
risk-informed, performance-based
approach, the design of the ISFSI or
MRS facility is based on an assessment
of the radiological risk (potential for
adverse consequences) due to an
earthquake. Thus, specifying a value for
the reference probability in the rule
would preclude applicants from
considering structures, systems, and
components with risks other than the
risk associated with the specified
reference probability.

Comment 6: A commenter stated that
the supplementary information in the
final rule should state that the NRC’s
policy for promulgating risk-informed

regulations was a primary motivation
for the rule changes.

Response: The NRC agrees that the
supplementary information for the final
rule should more clearly state that the
rule was amended, in part, to conform
to the Commission’s recent policy to
increase the use of risk insights and
information in its regulatory
applications. An additional statement
has been added to Section II, Objectives,
of the Supplementary Information
portion of this document, that states the
intent to revise the regulation in
accordance with this policy.

Applicability of Proposed § 72.103

Comment 7: A commenter requested
clarification of the proposed rule so that
applicants for an ISFSI co-located with
an NPP have the option of using the
existing DE of the NPP without any
further evaluations and that this applies
to all sections of the rule. The
commenter pointed out that the
proposed amendments at §§72.103(a)(2)
and 72.103(b), as well as explanatory
statements made in the proposed rule
indicate that applicants for an ISFSI that
are co-located with an NPP have the
option of using the existing NPP design
criteria without additional evaluations,
but that this option is not identified in
§72.103().

Response: To further clarify the NRC’s
intent that an applicant for an ISFSI that
is co-located with an NPP has the option
of using the existing DE of the NPP
without the need to undertake any
additional evaluations of the sort
described in § 72.103(f), the
introductory phrase of that section has
been modified so that it now reads:
“Except as provided in paragraphs (a)(2)
and (b) of this section, the DE for use in
the design of structures, systems, and
components must be determined as
follows.”

Comment 8: Two commenters stated
that the criteria presented for
establishing the DE for ISFSI and MRS
sites at existing NPPs allows for the use
of the existing NPP SSE as one
alternative. This alternative is key to
ensuring that significant new
probabilistic ground motion studies are
not required at existing NPP sites.

Response: The commenters are
correct. The regulatory changes allowing
the licensee flexibility to use the
existing SSE for an NPP at co-located
ISFSIs or MRSs means that new studies
are not required at ISFSIs or MRSs co-
located with NPPs.

Alternative of Adopting 10 CFR 100.23

Comment 9: One commenter
recommended withdrawing the
proposed rule and adopting the option
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of directing new applicants for specific
licenses to comply with 10 CFR 100.23
in its entirety, including conforming the
DE to the SSE criteria. The commenter
noted that by adopting § 100.23 in its
entirety, there would be no need to
make distinctions among locations of
facilities and the rule would incorporate
state-of-the-art improvements in the
geosciences and earthquake engineering
and would allow uncertainty to be
addressed. The commenter further
noted that NRC had cited its 10 years of
experience in reviewing dry cask storage
installation applications as a reasonable
basis for allowing an exceedance
probability greater than that applied to

a nuclear power plant, but pointed out
that this was 10 years of analytical, not
practical experience. In the commenter’s
view, this lack of practical experience,
and the fact that a probabilistic analysis
is, by its very nature, risk-informed with
respect to uncertainty, means that there
does not seem to be a quantifiable safety
basis for any exceedance margin other
than that now applied to seismic
analysis for nuclear power plant
proposals. The commenter stated that,
absent any definitive experience, the
seismic design criteria for an ISFSI
should be no less protective than that of
a nuclear power plant.

Response: The NRC disagrees that
new applicants for specific licenses
should comply with § 100.23 in its
entirety, including conforming the DE to
the SSE criteria. Adopting the
recommendation would fail to recognize
the differences in risk between an NPP
and an ISFSI or MRS facility in seismic
design requirements. This is counter to
the Commission policy encouraging
development of risk-informed,
performance-based regulations, and the
Commission’s Performance Goals.

The NRC acknowledges that actual
earthquake performance data for ISFSI
facilities are not available and thus that
NRC’s decision to allow an exceedance
probability greater than that applied to
a nuclear power plant is not based on
practical experience. However, NRC has
gained sufficient analytical experience
to understand the performance of these
facilities, by reviewing the analyses of
these facilities performed by the
licensees, and by performance of
independent analyses. Additionally,
experience has been gained in the
design and construction of numerous
facilities using the philosophy of a risk-
informed approach described in the
standard building codes, similar to the
one proposed in the rule for ISFSIs. The
risk-informed approach is also used by
the Department of Energy in designing
its facilities for seismic loads with risks
varying from conventional facilities to

NPPs. NRC staff’s analyses show that
ISFSI storage casks are sufficiently
robust, due to design requirements other
than for earthquakes, that there is no
release of radioactivity at an ISFSI site
with a DE at a magnitude equal to the
SSE for a NPP. This analytical
experience provides a basis for allowing
an exceedance probability greater than
that applied to a nuclear power plant.

Proposed Change to 10 CFR 72.103

Comment 10: With respect to the
provision in § 72.103(b) that sites “that
lie within the range of strong near-field
ground motion from historical
earthquakes on large capable faults
should be avoided,” a commenter stated
that the definition of ‘“‘range of strong
near-field ground motion” is not well
defined but is often believed to be about
15 km. The commenter noted that this
is a very large set-back from faults. The
commenter argued that the key issue is
that the design ground motion should
represent the conditions at the site. If a
site is located close to a large capable
fault, then near-fault effects should be
incorporated into the design ground
motions rather than excluding these site
locations.

Response: The NRC agrees with the
comment. The sentence: ““Sites that lie
within the range of strong near-field
ground motion from historical
earthquakes on large capable faults
should be avoided.” has been removed
from § 72.103(b). Section 72.103(f)(2)(iv)
requires an evaluation of the effects of
vibratory ground motion that may affect
the design and operation of the
proposed ISFSI or MRS. Therefore, near-
fault effects must be included in the
development of the ground motion used
in design.

Comment 11: One commenter
suggested removing the distinction in
§72.103 between western U.S. and
eastern U.S. The commenter stated that
the characterization of areas of known
seismicity east of the Rocky Mountain
Front as including three specific areas is
misleading. The commenter argued that
the entire region of the U.S. east of the
Rocky Mountain Front is subject to
earthquake occurrence and that one area
should not be treated differently from
another for the purpose of assessing
seismic sources. Further, the commenter
stated that 10 CFR part 100, appendix A,
does not allow for less stringent
alternatives for any area. Rather, the
commenter noted, the fundamental
requirements of that regulation apply
uniformly to all regions of the U.S.,
independent of variations in the local
rate of seismicity.

Response: In specifying the criteria for
determining the DE, the current part 72

regulations distinguish between the
western U.S. and the eastern U.S.
Although the entire eastern U.S. is
subject to earthquake occurrence, the
areas east of the Rocky Mountain Front,
except in specific areas of known
seismic activity, do not experience
significant seismic activity. Therefore,
the use of an appropriate seismic
response anchored at 0.25 g is
considered as bounding for the design.
However, for the western U.S. there is
significant seismic activity varying from
region to region. Therefore, it is not
practical to use a bounding approach in
specifying the DE for those sites.

However, if the applicant chooses the
option of performing the PSHA for a site
located in the eastern U.S., as allowed
in § 72.103(a)(2), the seismic sources are
assessed with the same rigor as the
seismic sources for the PSHA performed
for a site located in the western U.S.

(§ 72.103(f)). In this case, the regulatory
requirements of assessing the seismic
sources for the PSHA method would
apply uniformly to all regions of the
U.S., independent of variations in the
local rate of seismicity.

Comment 12: One commenter
suggested inserting the word “‘sites”
after “NY” in the first sentence of
§72.103(a)(1) to be consistent with
language in § 72.102.

Response: The NRC agrees with the
commenter’s suggestion. The word
“sites” will be inserted after “NY” in
the first sentence of § 72.103(a)(1) to be
consistent with language in § 72.102. In
addition, other minor editorial changes
have been made to this sentence.

Remove Detailed Guidance From the
Regulation

Comment 13: One commenter stated
that removing detailed guidance from
the regulation that is related to
analyzing non-seismic factors affecting
geologic stability of the site would allow
excessive discretion for the applicant
and would result in too much
uncertainty for a safety evaluation. This
commenter noted that removing
requirements for specific types of
evaluation also removes the certainty for
both the license applicant and the
public as to what is expected during a
review. The commenter requested
retaining appendix A of part 100 as
requirements for licensing.

Response: See the response to
Comment 1.

Comment 14: A commenter
questioned NRC'’s statement explaining
that NRC proposed to remove detailed
guidance from the regulation, in part,
because “specifying geoscience
assessments in detail in a regulation has
created difficulties for applicants and
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the NRC by inhibiting needed latitude
in judgment [and] [i]t has inhibited the
flexibility needed in applying basic
principles to new situations.” This
commenter asked for an explanation as
to how and when latitude and flexibility
in judgment and in applying basic
principles to new situations because
geoscience assessments were specified
in detail in a regulation, were inhibited.

Response: The current regulation
(§ 72.102) requires that for areas of
known potential seismic activity,
seismicity will be evaluated by the
techniques of appendix A to part 100.
appendix A contains both requirements
and guidance on how to satisfy the
requirements. For example, Section IV,
“Required Investigations,” of appendix
A, states that investigations are required
for vibratory ground motion, surface
faulting, and seismically induced floods
and water waves. Appendix A then
provides detailed guidance on what
constitutes an acceptable investigation.
Such investigations require considerable
latitude in judgment. This latitude in
judgment is needed because of
limitations in data and rapidly evolving
state-of-the-art geologic and seismic
analyses.

However, having geoscience
assessments detailed and cast in a
regulation has created difficulty for
applicants and the NRC in terms of
inhibiting the use of needed latitude in
judgment. Also, it has inhibited
flexibility in applying basic principles
to new situations and the use of
evolving methods of analyses (for
instance, probabilistic) in the licensing
process.

As an example, a prescriptive
requirement of applying the capable
fault criteria (see part 100, appendix A,
§ I1I(g)) to sites in California meant
conducting investigations and analyses
for surface rupture potential. If a fault
does not cause a surface rupture (blind
fault), the fault would not be considered
a capable fault under the appendix A
criteria, and thus would not be
considered in determining the DE. This
would lead to seismic hazard at a
facility which would be not
conservative. This has been
demonstrated by the occurrences of the
1989 Loma Prieta, 1992 Petrolia, and
1994 Northridge earthquakes during
which the causative faults did not
rupture ground surface. On the other
hand, the young faults, the last
movements of which may satisfy the
appendix A criteria for classifying them
as capable faults, may not be capable
faults in the true meaning of the criteria
because the most recent displacements
on them may be related to non-tectonic
natural phenomena. In this case, use of

the appendix A criteria would lead to a
finding of seismic hazard at a facility
which would be overly conservative.
Inclusion of detailed criteria or specific
numbers in the regulation prevents a
scientific evaluation of methodologies
and approaches that advance with the
state of the art, and the rule eventually
becomes a hindrance to the exercise of
rational judgement.

Address Uncertainties and Use
Probabilistic Methods

Comment 15: A commenter urged
revision of § 72.103 to continue to allow
an applicant located in the western U.S.
or in areas of known seismic activity in
the eastern U.S., and not co-located with
an NPP, to use a deterministic analysis
similar to the analysis specified in
appendix A to 10 CFR part 100, for
developing design earthquake ground
motions because a utility may decide to
perform seismic hazards analysis on
deterministic bases that are more
conservative than the proposed rule.

Response: In using the deterministic
approach for determining a SSE for a
nuclear reactor site embodied in
appendix A to 10 CFR part 100, there
have often been differences of opinion
and differing interpretations among
experts as to the largest earthquakes to
be considered and ground-motion
models to be used. This often makes the
licensing process relatively unstable.
Over the past decade, analysis methods
for incorporating these different
interpretations have been developed
and used. These “probabilistic”
methods have been designed to allow
explicit incorporation of different
models for zonation, earthquake size,
ground motion, and other parameters.
The advantage of using these
probabilistic methods is the ability to
incorporate different models and
different data sets and weight them
using judgments as to the validity of the
different models and data sets. This
process provides an explicit expression
for the uncertainty in the ground motion
estimates and a means of assessing
sensitivity to various input parameters.

Section 72.103 explicitly recognizes
that there are inherent uncertainties in
establishing the seismic and geologic
design parameters and requires the use
of a probabilistic seismic hazard
methodology capable of propagating
uncertainties to address these
uncertainties. The rule further
recognizes that the nature of uncertainty
and the appropriate approach to account
for it depend greatly on the tectonic
regime and parameters, such as the
knowledge of seismic sources, the
existence of historical and recorded
data, and the understanding of

tectonics. Therefore, methods other than
the probabilistic methods, such as
sensitivity analyses, may be adequate
for some sites to account for
uncertainties.

Consistent with §100.23 for an NPP,
§72.103 does not allow the use of the
deterministic methods in appendix A to
10 CFR part 100, to determine the DE
because the deterministic methods do
not account for the uncertainties in the
seismic hazard analysis. However,
§72.103 allows the applicant to use
methods other than the probabilistic
methods, such as sensitivity analyses, to
account for uncertainties. Additionally,
§72.103 allows a utility applying for a
specific license for an ISFSI co-located
at an NPP, the option of using the
seismic design criteria of the NPP,
which may be based on the
deterministic methods of appendix A to
10 CFR part 100.

For these reasons, the NRC declines to
amend § 72.103 as suggested by the
commenter. However, a utility applying
for a specific license for an ISFSI co-
located at an NPP has the option of
using the seismic design criteria of the
NPP.

Comment 16: A commenter stated that
the use of the term ‘“uncertainty” in the
Background section of the proposed rule
(67 FR 47746) is ambiguous, and
suggested that the term be revised to
“aleatory uncertainty”. The commenter
stated that the report
“Recommendations for Probabilistic
Seismic Hazard Analysis: Guidance on
Uncertainty and Use of Experts,”
NUREG/CR-6372 (SSHAC),
distinguishes between “‘aleatory’” and
“epistemic” uncertainties. The
deterministic approach can explicitly
recognize epistemic uncertainty just as
in the probabilistic approach. The
deterministic approach does not
explicitly include all components of
aleatory variability. The commenter
noted that sensitivity analyses are
generally intended for addressing
epistemic uncertainty, not aleatory
variability.

Response: Despite extensive advances
in seismic knowledge in recent years by
a large and active community of
researchers around the world, there are
still major gaps in the understanding of
the mechanisms that cause earthquakes.
These gaps in understanding mean that
in any seismic hazard analysis, either
deterministic or probabilistic, there are
inevitably significant uncertainties in
the numerical results. These
uncertainties can be classified into two
different categories: (1) epistemic
uncertainty which is due to lack of
knowledge because the scientific
understanding is imperfect for the
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present, but is of a character that in
principle is reducible through further
research; and (2) aleatory uncertainty
which is due to the randomness of
seismic events and, in principle, cannot
be reduced. As stated in the SSHAC
report, “The division between the two
different types of uncertainty, epistemic
and aleatory, is somewhat arbitrary,
especially at the border between the
two. This is because, conceptually,
some of the processes and parameters
whose uncertainties the NRC will
characterize here as aleatory (“random”)
may be partially reducible through more
elaborate models and/or further study”.
As stated further in the SSHAC report,
“the PSHA that does not deal
appropriately with both the epistemic
and the aleatory uncertainties must be
considered inadequate.” Based on this,
the term “uncertainty’” included in the
proposed rule is appropriate.

Revise the Design Earthquake Ground
Motion

Comment 17: A commenter stated that
performance standards are not clearly
articulated in the proposed rule. The
commenter also stated that before the
design standard is lowered, the
performance standards or goals by
which the proposed changes were
evaluated should first be identified.

Response: The current regulations in
§ 72.122(b)(2)(i) require that the
structures, systems, and components of
an ISFSI or MRS must be designed to
withstand the effects of natural
phenomena, such as earthquakes,
without impairing their capability to
perform their intended design functions.
For earthquakes, these requirements are
then supplemented by the §§72.102 and
72.103 requirements for the detailed site
investigations and consideration of
uncertainties in the prediction of
earthquakes. This approach is consistent
with the Commission’s philosophy of
using risk-informed, performance-based
regulations. In a risk-informed,
performance-based approach, the design
of the facility is based on considering
the risk (potential for adverse
consequences) due to an earthquake.

Comment 18: One commenter is
concerned that lowering the existing DE
may result in a concomitant lowering of
the design basis for locally-sourced
tsunamis. The commenter is concerned
because the most likely scenario for
release of radiation in a coastal setting
would be damage to an ISFSI or MRS
during a major earthquake, followed by
inundation of the facility by a tsunami.

Response: Section 72.103(f)(1)
requires consideration of actual or
potential geologic and seismic effects at
the proposed site, including locally-

sourced tsunamis. Potential inundation
of the facility by a tsunami is required
to be addressed in the design of the
facility under § 72.122(b)(2). Under the
amended rule, the tsunami magnitudes
corresponding to the DE would be lower
than for a nuclear power plant.
However, an earthquake similar in
magnitude to the SSE for an NPP would
not damage an ISFSI or MRS facility,
thus no release of radioactivity would
occur even if the facility were inundated
by a resulting locally-sourced tsunami.

Comment 19: A commenter stated that
in order to issue a coastal development
permit in California the State or a local
government must make a finding that
the proposed ISFSI will minimize risks
to life and property in areas of high
geologic hazard, and assure stability and
structural integrity of the proposed
coastal development. The commenter
noted that, for the San Onofre Nuclear
Generating Station (SONGS) ISFSI, the
required finding was able to be made by
the State only because the applicant
proposed a seismic design standard far
in excess of the SSE for the co-located
NPP. The commenter indicated that
such a finding may not be possible at
future ISFSI sites if the applicant
submits a design standard lower than
those required for an NPP. The
commenter stated that the proposed rule
change makes approval of coastal
development permits in California for
future ISFSIs difficult at best.

Response: The NRC sees no reason
why the rule would make this finding
difficult. The rule ensures adequate
protection of public health and safety in
all environs. The close proximity of
faults or populations are considered in
the regulations (for example, the dose
requirements contained in §§ 72.104(a)
and 72.106(b)). Applying a risk-
informed approach to seismic design of
ISFSIs takes these factors into account
and the analyses indicate that protection
of public health and safety are
adequately addressed.

Proposed Change to 10 CFR
72.212(b)(2)(i)(B)

Comment 20: Two commenters noted
that although the proposed change to 10
CFR 72.212(b)(2)(i)(B) to require that the
cask storage pads and areas be designed
to adequately support dynamic loads, as
well as static loads, of the stored casks,
may require more analytical effort than
the static load evaluations that some
licensees had attempted to utilize in the
past, they find the new requirements to
be technically correct and support the
concept that the seismic evaluation
should be conducted using state-of-the-
art structural dynamics principles,
including consideration of dynamic

loads. One commenter had no objection
to the portion of the proposed rule that
would require design of cask storage
pads and areas to adequately account for
dynamic loads. Another commenter
stated that requiring this evaluation for
storage pads and areas clearly improves
the assurance of safety.

Response: The commenters support
the NRC’s decision to require evaluation
of dynamic loads for storage cask pads
and areas. Further, general licensees
currently consider dynamic loads for
evaluating the casks, pads and areas to
meet the cask design bases in the
Certificate of Compliance, as required
by 10 CFR 72.212(b)(2)(i)(A); therefore,
the rule change will not actually impose
a new burden on the general licensees.

Related Regulatory Guide

Comment 21: A commenter stated that
Draft Regulatory Guide DG-3021 “‘is
short on firm standards” because,
although it recommends a DE at a MAPE
of 5E—4, it also allows an applicant to
demonstrate that the use of a higher
probability of exceedance value would
not impose any undue radiological risk
to public health and safety. Thus, the
draft guidance, in the commenter’s
view, “leaves open the possibility of an
even lower standard for seismic sites.”
Another commenter defends the
guidance that an applicant could
propose a higher probability of
exceedance value as being an exemption
to what the commenter sees as the norm
being established in DG-3021.

Response: Section 72.103(f)(2)(i) of
the rule requires that an applicant
include a determination of the DE for
the site, considering the results of the
investigations required by paragraph
(f)(1) and addressing uncertainties
through an appropriate analysis, such as
a PSHA or suitable sensitivity analyses.
Regulatory Guide 3.73 (formerly DG—
3021) states that a mean annual
probability of exceeding the DE of 5E—

4 is recommended to be used in
conjunction with the PSHA for
determining the DE. As the commenter
notes, the draft guidance also indicated
that “[t]he use of a higher reference
probability will be reviewed and
accepted on a case-by-case basis.” This
statement was made in recognition of
the fact that a regulatory guide does not
establish legally-binding requirements.
An alternative reference probability
would not be an exemption from a
requirement, but would be an
alternative proposal which would need
to be demonstrated to be acceptable.
Thus, it is conceivable that an applicant
could propose a higher MAPE value that
the NRC staff would then have to
consider. Although this is necessarily
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the case for recommendations suggested
in guidance documents, the NRC did
not mean to imply that it viewed an
applicant’s ability to make the necessary
safety case for a higher MAPE as being

a likely prospect. To avoid any such
implication, that sentence has been
removed from the final guidance.

Comment 22: One commenter stated
that a DE at a MAPE of 5E—4 (2,000 year
return period) is not defensible. The
commenter said that there are numerous
standards that already use a DE at a
MAPE of 4E—4 (2,500 year return
period), including DOE Standard 1020-
2000. The commenter noted that DOE’s
standard is inextricably tied to meeting
performance and risk goals. Further, the
commenter indicated that certain
buildings, such as hospitals, must meet
a DE at a MAPE of 4E—4 (2,500 year
return period), as must interstate bridges
in the State of Utah. The commenter
stated that, at a minimum, a standard
lower than these cannot be adopted.

Response: The NRC disagrees with the
commenter that the proposed standard
for the DE at a MAPE of 5E—4 (2,000
year return period) is lower than the
DOE Standard DOE-STD-1020-2002, or
the other standards, such as the
International Building Code (IBC-2000
Code).

According to the DOE Standard DOE—
STD-1020-2002, ISFSIs can be
classified as Performance Category 3
(PC-3) facilities. For PC-3 facilities, the
seismic design forces for the DE are
initially determined at 90 percent of the
DE at a MAPE of 4E—4 (2,500 years
return period). This brings the DE levels
to approximately a MAPE of 5E—4 (2,000
year return period), specified in the
earlier DOE 1020 standard, DOE-STD-
1020-94. The Foreword of the DOE—
STD-1020-2002 explains the change in
the return period as follows:

“It is not the intent of this revision to
alter the methodology for evaluating
PC-3 facilities, nor to increase the
performance goal of PC-3 facilities, by
increasing return period for the PC-3
from a 2,000-year earthquake to a 2,500-
year earthquake. Rather, the intention is
more for convenience to provide a
linkage from the NEHRP maps and DOE
Standards.”

Therefore, use of the reference
probability of 5E—4/yr (2,000 year return
period), for the ISFSI or MRS facility
DE, would be consistent with that used
in the DOE Standard DOE-STD-1020,
for similar type facilities.

For the IBC-2000 Code, the
commenter is incorrectly comparing the
ISFSI or MRS DE at a MAPE of 5E—4
(2,000 year return period), with the
Maximum Considered Earthquake
(MCE) at a MAPE of 4E—4 (2,500 year

return period). The DE, according to the
IBC-2000 Code, is two-thirds of the
MCE, which is equivalent to a DE at a
MAPE of 1.1E-3 (909 year return
period) earthquake in the western
United States, and a DE at a MAPE of
7E—4 (1,430 year return period) in the
eastern United States. Thus, the DE for
the ISFSI or MRS facility included in
DG-3021 at a MAPE of 5E—4 is greater
than the IBC Code DE design level.

The NRC agrees that hospital building
structures and bridges having critical
national defense functions are designed
for the DE at a MAPE of 4E—4 (2,500
year return period). These structures are
generally occupied by a significant
number of people. Therefore, these
structures are designed for loads greater
than those for traditional buildings to
limit building deformations, and to
minimize human losses due to an
earthquake. The ISFSI or MRS facility,
on the other hand, has a relatively small
number of people occupying the
Canister Transfer Building at any one
time.

Comment 23: A commenter requested
that the regulatory guide specify a DE at
a MAPE of 1E—4 (10,000 year return
period), consistent with the requirement
for NPPs. This commenter believes that
meeting NPP standards would be easier
at an ISFSI or MRS due to the relative
simplicity of construction and robust
character of the structures as compared
to an NPP.

Response: The NRC disagrees with the
commenter and believes that the
proposed DE at a MAPE of 5E—4 (2,000
year return period) for an ISFSI or MRS
facility is adequate for protecting public
health and safety. The seismically
induced risk from the operation of an
ISFSI or MRS is less than from the
operation of an NPP, and based on the
review of the current seismic design
practice, the proposed DE design level
is reasonable and consistent with the
NRC'’s policy of risk-informed,
performance-based regulations. Details
of the NRC’s review for the proposed DE
level are provided in the report,
“Selection of Design Earthquake Ground
Motion Reference Probability”. This
report may be accessed through the
NRC’s Public Electronic Reading Room
on the Internet at http://www.nrc.gov/
reading-rm/adams.html. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800—397-4209,
301-415—4737, or by email to
pdr@nrc.gov.

The NRC agrees with the commenter
that the cask structure is simple in
construction and robust in character
resulting from the design considerations

other than earthquake effects.
Earthquake loads and the DE level
would not govern the cask design.
However, this is not the case in the
design and stability evaluation of other
ISFSI or MRS facility structures,
systems, and components, such as the
concrete pad, foundation, and the
canister transfer building. Designs of
these structures, systems, and
components depend on the DE level.
Further, because of the inherent safety
margins in the design criteria in
NUREG-1536 and NUREG-1567, the
structures, systems, and components
designed for a DE at a MAPE of 5E—4
(2,000 year return period) would be able
to withstand a DE at a MAPE of 1E—4
(10,000 year return period consistent
with the NPP requirements) without
impairing the ability to meet the Part 72
dose limits for protecting public health
and safety. Therefore, it is an
unnecessary burden on the applicant to
require the ISFSI or MRS facility to
design for a DE at a level consistent with
NPP requirements.

Comment 24: Two commenters stated
that the seismic design standard (MAPE
of 5E—4 (2,000 year return period)) is
less protective than the seismic standard
for municipal solid waste landfills in
California (maximum credible
earthquake (MCE) of 4E—4 (2,500 year
return period)), and the International
Building Code (MCE of 4E—4 (2,500 year
return period)), both of which are more
stringent than the proposed rule. One
commenter is concerned that a DE at a
MAPE of 5E—4 (2,000 year return
period) may not provide an adequate
margin of safety to protect the public.

However, two other commenters
stated that the rigor of the seismic
evaluation criteria and the conservatism
of the seismic design requirements
significantly exceed those in modern
conventional building codes. One of the
commenters stated that the annual
probability of unacceptable seismic
performance for a dry cask ISFSI
designed to a DE at a MAPE of 5E—4
(2,000 year return period) will be
substantially less than that of an
essential or hazardous facility designed
to the modern conventional building
code for which the DE was established
at 67 percent of the MCE of 4E—4.
Another commenter stated that the level
of safety for a dry cask storage facility
designed to a DE at a MAPE of 5E—4
(2,000 year return period) provides at
least twice the level of safety attained by
facilities designed under the
International Building Code.

Response: The NRC disagrees with the
commenters that the seismic design
standard (MAPE of 5E—4) is less
protective than the seismic standard for
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municipal solid waste landfills in
California (Code of Regulations Section
66264.25(b), and the International
Building Code—2000 (IBC-2000). The
California standard requires the
municipal waste landfills to be designed
to withstand the maximum credible
earthquake (MAPE of 4E—4) of the IBC—
2000 without decreasing the level of
public health and environmental
protection. The cask and the cask
transfer building at an ISFSI or MRS
facility, designed to a DE at a MAPE of
5E—4, has the capacity to withstand
earthquakes of greater magnitude than
the one associated with the MAPE of
4E—4. This is because of the
conservatism in the seismic evaluation
criteria and of NRC’s NUREG—-1536 and
NUREG-1567, which significantly
exceed those in modern conventional
building codes. Additionally, the risk of
the ISFSI or MRS facility to public
health and safety is lower than the risk
for hazardous waste and municipal
solid waste landfills because the spent
nuclear fuel is contained within a sealed
steel cask in an isolated facility away
from the public, with a controlled
boundary at a minimum distance of 100
m. Landfills, on the other hand, may be
open and in close proximity to public
areas.

Comment 25: Three commenters
stated that the proposed rule provided
no basis or quantitative analysis to
justify lowering the DE to any particular
value. One of these commenters
indicated that absent any quantitative
evidence justifying a particular value,
the conservative, precautionary
approach of requiring ISFSIs and MRSs
to meet the same design standard as a
nuclear power plant is most
appropriate. One of these commenters
noted that the adequacy of the MAPE
should be addressed with respect to the
change in the DE. The commenter stated
that this could be addressed by using
the higher proposed MAPE versus what
is currently required and then
determining if the change in the level of
risk of a release is significant or not.

Response: The DE level proposed in
the draft regulatory guide was selected
based on the fact that the ISFSI or MRS
risk is lower than that of an NPP and on
the fact that this level is consistent with
the hazard levels used in the nuclear
industry for similar facilities. Details of
the NRC’s analyses for establishing the
DE level are provided in the report,
“Selection of Design Earthquake Ground
Motion Reference Probability”. This
report may be accessed through the
NRC'’s Public Electronic Reading Room
on the Internet at http://www.nrc.gov/
reading-rm/adams.html. If you do not
have access to ADAMS or if there are

problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
301-415-4737, or by email to
pdr@nrc.gov.

Comment 26: Two commenters
strongly endorsed the proposal to lower
the DE. The commenters stated that the
DE provided in the draft regulatory
guide at a MAPE of 5E—4 (2,000 year
return period) provides a level of relief
in establishing the DE that is completely
consistent with the risk-informed
regulation policy and is an excellent
example of the application of the policy.
One commenter stated that the
philosophy of applying a graded
approach to seismic design
requirements for facilities of differing
risks has been in existence for more
than 30 years. The commenter described
DOE’s approach for seismic design
requirements for DOE facilities, which
span a range of potential risks. The
commenter went on to state that based
on the amount of radioactive material
stored in a large dry cask ISFSI, the
resulting classification using the DOE
approach would result in a design
standard with a MAPE of 5E—4. The
commenter stated that considering the
minor radiological consequences from a
single canister failure and a lack of a
credible mechanism to cause such a
failure from a seismic event would
suggest that this design criteria level is
more than adequately conservative for a
dry cask ISFSI.

Response: The commenters support
the NRC’s recommendation of the
seismic design earthquake level to a
MAPE of 5E—4 (2,000 year return
period).

Finding of No Significant
Environmental Impact: Availability

Comment 27: Three commenters
challenged the assertion that the NRC
has considerable experience in licensing
dry cask storage systems and analyzing
cask behavior. One commenter noted
that the NRC has licensed only four
ISFSIs in the western U.S., the most
seismically active part of the country,
and none as close to major plate-
boundary faults as the three planned for
coastal California. The commenters also
said that analytical experience in
licensing does not equate with practical
experience. One commenter stated that
this will only be achieved when an
ISFSI experiences strong ground
motions as a result of a major
earthquake. As a result, the commenter
believes that neither the specific nor
general licenses issued have been tested.

Response: As discussed in the NRC
response to Comment 4, cask stability
can be evaluated with adequate

reliability by using non-linear dynamic
analyses because the concept of free-
standing structures is not a new one.
One does not need to test all structures
prior to using them, provided structures
are simple and can be reliably analyzed.

Regulatory Analysis

Comment 28: A commenter noted that
the proposed changes impose no new
burdens on establishing the DE for an
ISFSI over the current requirements in
10 CFR part 72.

Response: The NRC’s analysis
actually indicates that there would be
an overall reduction in the total burden
placed on licensees from these changes.
The estimate of values and impacts to a
specific-license applicant indicates
additional costs of $100,000 for
addressing uncertainties in seismic
hazard analysis. In some cases, ISFSI
specific-license applicants have sought
exemptions from the design
requirements contained in § 72.102,
considering site characteristics and
other factors. The rule would reduce or
eliminate the need for these exemption
requests by reducing the DE level for
certain structures, systems, and
components, resulting in a savings of
$150,000 per license applicant. Further,
no structures, systems, and components
would be required to be designed to
withstand a DE at a MAPE of 1E-4
(equivalent to the SSE of an NPP),
resulting in lower analytical and certain
capital costs. The overall effect of the
rule would be a cost savings to new
specific-license applicants. However,
the amount of these savings is highly
site-specific, depending on site
characteristics and the specified DE
level.

Finally, the rule will change
§ 72.212(b)(2)(i)(B) to require written
evaluations, prior to use, establishing
that cask storage pads and areas have
been evaluated for the static and
dynamic loads of the stored casks. There
are no additional costs associated with
evaluating cask pads and areas for
dynamic loads because general licensees
are already required to consider
dynamic loads to meet the cask design
basis of the Certificate of Compliance
under § 72.212(b)(i)(A).

VII. Summary of Final Revisions

This final rule will make the
following changes to 10 CFR part 72:

Section 72.9 Information collection
requirements: OMB approval

In §72.9, the list of sections where
approved information collection
requirements appear is amended to add
§72.103.
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Section 72.102 Geological and
seismological characteristics (Current
Heading)

Section 72.102 Geological and
seismological characteristics for
applications before October 16, 2003
and applications for other than dry cask
modes of storage (New Heading)

The heading of § 72.102 is revised
because § 72.103 is added for ISFSI or
MRS applications after the effective date
of the rule. Section 72.103 will only
apply to dry cask modes of storage.
Therefore, the heading of § 72.102 is
being modified to show the revised
applicability of this section. The
requirements of § 72.102 will continue
to apply for an ISFSI or MRS using wet
modes of storage or dry modes of storage
that do not use casks.

The NRC does not intend for existing
part 72 licensees to re-evaluate the
geological and seismological
characteristics for siting and design
using the revised criteria in the changes
to the regulations. These existing
facilities are considered safe because the
criteria used in their evaluation have
been determined to be safe for NPP
licensing, and the seismically induced
risk of an ISFSI or MRS is significantly
lower than that of an NPP. The change
leaves the current § 72.102 in place to
preserve the licensing bases of present
ISFSIs.

Section 72.103 Geological and
seismological characteristics for
applications for dry cask modes of
storage on or after October 16, 2003

The trend towards dry cask storage
has resulted in the need for applicants
for new licenses to request exemptions
from § 72.102(f)(1), which requires that
for sites evaluated under the criteria of
Appendix A to Part 100, the DE must be
equivalent to the SSE for an NPP. By
making § 72.102 applicable only to
existing ISFSIs and by providing a new
§72.103, the revised rule is intended to
preclude the need for exemption
requests from new specific-license
applicants.

The new requirements in § 72.103
parallel the requirements in § 72.102.
However, new specific-license
applicants for sites located in either the
western U.S. or in the eastern U.S. in
areas of known seismic activity, and not
co-located with an NPP, for dry cask
storage applications, on or after the
effective date of this rule, will be
required to address the uncertainties in
seismic hazard analysis by using a
PSHA or sensitivity analyses instead of
using the deterministic methods of
Appendix A to Part 100 without
sensitivity analyses. Applicants located

in either the western U.S. or in areas of
known seismic activity in the eastern
U.S., and co-located with an NPP, have
the option of using the PSHA
methodology or suitable sensitivity
analyses for determining the DE, or
using the existing design criteria for the
NPP. This change to require an
understanding of the uncertainties in
the determination of the DE will make
the regulations compatible with 10 CFR
100.23 for NPPs and will allow the
geological and seismological criteria for
ISFSI or MRS dry cask storage facilities
to be risk-informed.

New § 72.103(a)(1) provides that sites
located in eastern U.S. and not in areas
of known seismic activity, will be
acceptable if the results from onsite
foundation and geological investigation,
literature review, and regional
geological reconnaissance show no
unstable geological characteristics, soil
stability problems, or potential for
vibratory ground motion at the site in
excess of an appropriate response
spectrum anchored at 0.2 g. Section
72.103(a)(1) will parallel the
requirements currently included in
§72.102(a)(1).

New § 72.103(a)(2) provides that
applicants conducting evaluations in
accordance with § 72.103(a)(1) may use
a standardized DE described by an
appropriate response spectrum
anchored at 0.25 g. These requirements
parallel the requirements currently
included in § 72.102(a)(2). Section
72.102(a)(2) provides an alternative to
determine a site-specific DE using the
criteria and level of investigations
required by Appendix A to Part 100.
New § 72.103(a)(2) also provides, as an
alternative, that a site-specific DE may
be determined by using the criteria and
level of investigations in new
§72.103(f). Section 72.103(f) is a new
provision that requires certain new
ISFSI or MRS license applicants to
address uncertainties in seismic hazard
analysis by using appropriate analyses,
such as a PSHA or suitable sensitivity
analyses, in determining the DE instead
of the current deterministic approach in
Appendix A to Part 100.

New § 72.103(a)(2) also provides that
if an ISFSI or MRS is located at an NPP
site, the existing geological and
seismological design criteria for the NPP
may be used instead of PSHA
techniques or suitable sensitivity
analyses because the risk due to a
seismic event at an ISFSI or MRS is less
than that of an NPP. If the existing
design criteria for the NPP is used and
the site has multiple NPPs, then the
criteria for the most recent NPP must be
used to ensure that the seismic design

criteria used is based on the latest
seismic hazard information at the site.

New § 72.103(b) provides that
applicants for licenses for sites located
in either the western U.S. or in the
eastern U.S. in areas of known seismic
activity, must investigate the geological,
seismological, and engineering
characteristics of the site using the
PSHA techniques or suitable sensitivity
analyses of new § 72.103(f). If an ISFSI
or MRS is located at an NPP site, the
existing geological and seismological
design criteria for the NPP may be used
instead of PSHA techniques or suitable
sensitivity analyses because the risk due
to a seismic event at an ISFSI or MRS
is less than that of an NPP. If the
existing design criteria for the NPP is
used and the site has multiple NPPs,
then the criteria for the most recent NPP
must be used to ensure that the seismic
design criteria used is based on the
latest seismic hazard information at the
site.

New §72.103(c) is identical to
§72.102(c). Section 72.103(c) requires
that sites, other than bedrock sites, must
be evaluated for the liquefaction
potential or other soil instability due to
vibratory ground motion. This is to
ensure that an ISFSI or MRS will be
adequately supported on a stable
foundation during a seismic event.

New §72.103(d) is identical to
§72.102(d). Section 72.103(d) requires
that site specific investigation and
laboratory analysis must show that soil
conditions are adequate for the
proposed foundation loading. This is to
ensure that an ISFSI or MRS will be
adequately supported on a stable
foundation during a seismic event.

New § 72.103(e) is identical to
§72.102(e). Section 72.103(e) requires
that in an evaluation of alternative sites,
those which require a minimum of
engineered provisions to correct site
deficiencies are preferred, and that sites
with unstable geologic characteristics
should be avoided. This is to ensure that
sites with minimum deficiencies are
selected and that an ISFSI or MRS will
be adequately supported on a stable
foundation during a seismic event.

New § 72.103(f) describes the steps
required for seismic hazard analysis to
determine the DE for use in the design
of structures, systems, and components
of an ISFSI or MRS. The scope of site
investigations to determine the
geological, seismological, and
engineering characteristics of a site and
its environs is similar to § 100.23
requirements. Unlike § 72.102(f), which
requires the use of the deterministic
method of Appendix A to Part 100, new
§ 72.103(f) requires evaluating
uncertainty in seismic hazard analysis
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by using a probabilistic method, such as
the PSHA, or suitable sensitivity
analyses, similar to § 100.23
requirements for an NPP.

New § 72.103(f)(1) requires that the
geological, seismological, and
engineering characteristics of a site and
its environs must be investigated in
sufficient scope and detail to permit an
adequate evaluation of the proposed site
and to determine the DE. These
requirements track existing
requirements in § 100.23(c).

New §§72.103(f)(2)(i) through (iv)
specify criteria for determining the DE
for the site, the potential for surface
tectonic and nontectonic deformations,
the design basis for seismically induced
floods and water waves, and other
design conditions. In particular,

§ 72.103(f)(2)(i) provides that a specific-
license applicant must address
uncertainties in seismic hazard analysis
by using appropriate analyses, such as
a PSHA or suitable sensitivity analyses,
for determining the DE. Sections
72.103(f)(2)(ii) through (iv) track the
corresponding requirements in
§100.23(d).

Finally, the new § 72.103(f)(3)
provides that regardless of the results of
the investigations anywhere in the
continental U.S., the DE must have a
value for the horizontal ground motion
of no less than 0.10 g with the
appropriate response spectrum. This
provision is identical to the requirement
currently included in § 72.102(f)(2).

Section 72.212 Conditions of general
license issued under § 72.210

Section 72.212(b)(2)(i)(B) is revised to
require general licensees to address the
dynamic loads of the stored casks in
addition to the static loads. The
requirements are changed because
during a seismic event the cask
experiences dynamic inertia loads in
addition to the static loads, which are
supported by the concrete pad. The
dynamic loads depend on the
interaction of the casks, the pad, and the
foundation. Consideration of the
dynamic loads, in addition to the static
loads, of the stored casks will ensure
that the pad would perform
satisfactorily during a seismic event.

The new paragraph also requires
consideration of potential amplification
of earthquakes through soil-structure
interaction, and soil liquefaction
potential or other soil instability due to
vibratory ground motion. Depending on
the properties of soil and structures, the
free-field earthquake acceleration input
loads may be amplified at the top of the
storage pad. These amplified
acceleration input values must be bound
by the design bases seismic acceleration

values for the cask, specified in the
Certificate of Compliance. Liquefaction
of the soil and instability during a
vibratory motion due to an earthquake
may affect the cask stability, and thus
must be addressed.

The changes to § 72.212 are intended
to require that general licensees perform
appropriate load evaluations of cask
storage pads and areas to ensure that
casks are not placed in an unanalyzed
condition. Similar requirements
currently exist in § 72.102(c) for an
ISFSI specific license and are now in
§72.103(c).

VIII. Criminal Penalties

For the purpose of Section 223 of the
Atomic Energy Act (AEA), the
Commission is issuing this final rule to
amend 10 CFR Part 72 under one or
more of sections 161b, 161i, or 1610 of
the AEA. Willful violations of the rule
will be subject to criminal enforcement.

IX. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the AEA of 1954, as
amended (AEA), or the provisions of
Title 10 of the Code of Federal
Regulations. Although an Agreement
State may not adopt program elements
reserved to the NRC, it may wish to
inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.

X. Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this final rule,
the NRC is presenting amendments to
its regulations in 10 CFR part 72 for the
geological and seismological criteria of
a dry cask independent spent fuel
storage facility to make them
commensurate with the risk of the
facility. This action does not constitute
the establishment of a standard that

establishes generally applicable
requirements.

XI. Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR part 51, that this rule is not
a major Federal action significantly
affecting the quality of the human
environment and therefore an
environmental impact statement is not
required.

The Commission concluded, based on
an environmental assessment, that no
significant environmental impact would
result from this rulemaking. In
comparison with an NPP, an operating
ISFSI or MRS is a passive facility in
which the primary activities are waste
receipt, handling, and storage. An ISFSI
or MRS does not have the variety and
complexity of active systems necessary
to support an operating NPP. After the
spent fuel is in place, an ISFSI or MRS
is essentially a static operation and,
during normal operations, the
conditions required for the release and
dispersal of significant quantities of
radioactive materials are not present.
There are no high temperatures or
pressures present during normal
operations or under design basis
accident conditions to cause the release
and dispersal of radioactive materials.
This is primarily due to the low heat
generation rate of spent fuel after it has
decayed for more than one year before
storage in an ISFSI or MRS and the low
inventory of volatile radioactive
materials readily available for release to
the environs. The long-lived nuclides
present in spent fuel are tightly bound
in the fuel materials and are not readily
dispersible. The short-lived volatile
nuclides, such as I-131, are no longer
present in aged spent fuel stored at an
ISFSI or MRS. Furthermore, even if the
short-lived nuclides were present
during an event of a fuel assembly
rupture, the canister surrounding the
fuel assemblies would confine these
nuclides.

The standards in part 72 Subparts E
“Siting Evaluation Factors,” and F
“General Design Criteria,” ensure that
the dry cask storage designs are very
rugged and robust. The casks must
maintain structural integrity during a
variety of postulated non-seismic
events, including cask drops, tip-over,
and wind driven missile impacts. These
non-seismic events challenge cask
integrity significantly more than seismic
events. Therefore, the casks have
substantial design margins to withstand
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forces from a seismic event greater than
the design earthquake.

Hence, the seismically induced
radiological risk associated with an
ISFSI or MRS is less than the risk
associated with an NPP.

The determination of the
environmental assessment is that there
will be no significant environmental
impact due to the rule changes because
the same level of safety would be
maintained by the new requirements,
taking into account the lesser risk from
an ISFSI or MRS. The NRC requested
public comments on the environmental
assessment for this rule.

XII. Paperwork Reduction Act
Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq). These
requirements were approved by the
Office of Management and Budget,
approval number 3150-0132.

Because the rule will reduce existing
information collection requirements, the
public burden for these information
collections is expected to be decreased
by 55 hours per licensee. This reduction
includes the time required for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed and completing and
reviewing the information collection.
Send comments on any aspect of these
information collections, including
suggestions for further reducing the
burden, to the Records Management
Branch (T-6 E6), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or by Internet
electronic mail at infocollects@nrc.gov;
and to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0132), Office of
Management and Budget, Washington,
DC 20503.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

XIII. Regulatory Analysis

The Commission has prepared a
Regulatory Analysis (RA) entitled:
“Regulatory Analysis of Geological and
Seismological Characteristics for Design
of Dry Cask Independent Spent Fuel
Storage Installations.” The RA examines
the costs and benefits of the alternatives
considered by the Commission. The RA
may be accessed through the NRC’s

Public Electronic Reading Room on the
Internet at http://www.nrc.gov/reading-
rm/adams.html. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
301-415-4737, or by email to
pdr@nrc.gov.

XIV. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
does not have a significant economic
impact on a substantial number of small
entities. This rule affects applicants for
a Part 72 specific license, and general
licensees on or after the effective date of
the rule for an ISFSI or MRS. These
companies do not generally fall within
the scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
issued by the Small Business
Administration at 13 CFR Part 121.

XV. Backfit Analysis

The NRC has determined that the
backfit rule, 72.62, does not apply to the
changes in §§72.9, 72.102, and 72.103
because they do not involve any
provisions that would impose backfits
as defined in the backfit rule. Therefore,
a backfit analysis is not required for
these provisions.

Section 72.212(b)(2)(i)(B) currently
requires evaluations of static loads of
the stored casks for design of the cask
storage pads and areas (foundation). The
revision to this section will require
general licensees also to address the
dynamic loads of the stored casks.
During a seismic event, the cask storage
pads and areas experience dynamic
loads in addition to static loads. The
dynamic loads depend on the
interaction of the casks, cask storage
pads, and areas. Consideration of the
dynamic loads of the stored casks, in
addition to the static loads, for the
design of the cask storage pads and
areas will ensure that the cask storage
pads and areas will perform
satisfactorily in the event of an
earthquake.

The revision will also require
consideration of potential amplification
of earthquakes through soil-structure
interaction, and soil liquefaction
potential or other soil instability due to
vibratory ground motion. Depending on
the properties of soil and structures, the
free-field earthquake acceleration input
loads may be amplified at the top of the
storage pad. These amplified
acceleration input values must be bound
by the design bases seismic acceleration

values for the cask specified in the
Certificate of Compliance. The soil
liquefaction and instability during a
vibratory motion due to an earthquake
may affect the cask stability.

The changes to § 72.212(b)(2)(i)(B)
will impact procedures required to
operate an ISFSI and, therefore,
implicate the backfit rule. The changes
will require that general licensees
perform appropriate analyses to assure
that the cask seismic design bases
bound the specific site seismic
conditions, and that casks are not
placed in an unanalyzed condition.
Therefore, these changes are necessary
to assure adequate protection to
occupational or public health and
safety. Although the Commission is
imposing this backfit because it is
necessary to assure adequate protection
to occupational or public health and
safety, the changes to § 72.212 will not
actually impose new burden on the
general licensees because they currently
need to consider dynamic loads to meet
the requirements in § 72.212(b)(2)(i)(A).
Section 72.212(b)(2)(i)(A) requires
general licensees to perform written
evaluations to meet conditions set forth
in the cask Certificate of Compliance.
These Certificates of Compliance require
that dynamic loads, such as seismic and
tornado loads, be evaluated to meet the
cask design bases. Because the general
licensees currently evaluate dynamic
loads for evaluating the casks, pads and
areas, the changes to § 72.212(b)(2)(i)(B)
will not actually require any general
licensees presently operating an ISFSI to
re-perform any written evaluations
previously undertaken.

XVI. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects In 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

» For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
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NRC is adopting the following
amendments to 10 CFR part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

= 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102-
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2224, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2.In §72.9, paragraph (b) is revised to
read as follows:

§72.9 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§72.7, 72.11, 72.16,
72.22 through 72.34, 72.42, 72.44, 72.48
through 72.56, 72.62, 72.70, through
72.82,72.90, 72.92, 72.94, 72.98, 72.100,
72.102, 72.103, 72.104, 72.108, 72.120,
72.126, 72.140 through 72.176, 72.180
through 72.186, 72.192, 72.206, 72.212,
72.216, 72.218, 72.230, 72.232, 72.234,
72.236,72.240, 72.242, 72.244, 72.248.
» 3. The heading of § 72.102 is revised to
read as follows:

§72.102 Geological and seismological
characteristics for applications before
October 16, 2003 and applications for other
than dry cask modes of storage.

* * * * *

m 4. Anew §72.103 is added to read as
follows:

§72.103 Geological and seismological
characteristics for applications for dry cask
modes of storage on or after October 16,
2003.

(a)(1) East of the Rocky Mountain
Front (east of approximately 104° west
longitude), except in areas of known
seismic activity including but not
limited to the regions around New
Madrid, MO; Charleston, SC; and Attica,
NY; sites will be acceptable if the results
from onsite foundation and geological
investigation, literature review, and
regional geological reconnaissance show
no unstable geological characteristics,
soil stability problems, or potential for
vibratory ground motion at the site in
excess of an appropriate response
spectrum anchored at 0.2 g.

(2) For those sites that have been
evaluated under paragraph (a)(1) of this
section that are east of the Rocky
Mountain Front, and that are not in
areas of known seismic activity, a
standardized design earthquake ground
motion (DE) described by an appropriate
response spectrum anchored at 0.25 g
may be used. Alternatively, a site-
specific DE may be determined by using
the criteria and level of investigations
required by paragraph (f) of this section.
For a site with a co-located nuclear
power plant (NPP), the existing
geological and seismological design
criteria for the NPP may be used. If the
existing design criteria for the NPP is
used and the site has multiple NPPs,
then the criteria for the most recent NPP
must be used.

(b) West of the Rocky Mountain Front
(west of approximately 104° west
longitude), and in other areas of known
potential seismic activity east of the
Rocky Mountain Front, seismicity must
be evaluated by the techniques
presented in paragraph (f) of this
section. If an ISFSI or MRS is located on
an NPP site, the existing geological and
seismological design criteria for the NPP
may be used. If the existing design
criteria for the NPP is used and the site
has multiple NPPs, then the criteria for
the most recent NPP must be used.

(c) Sites other than bedrock sites must
be evaluated for their liquefaction
potential or other soil instability due to
vibratory ground motion.

(d) Site-specific investigations and
laboratory analyses must show that soil
conditions are adequate for the
proposed foundation loading.

(e) In an evaluation of alternative
sites, those which require a minimum of
engineered provisions to correct site
deficiencies are preferred. Sites with

unstable geologic characteristics should
be avoided.

(f) Except as provided in paragraphs
(a)(2) and (b) of this section, the DE for
use in the design of structures, systems,
and components must be determined as
follows:

(1) Geological, seismological, and
engineering characteristics. The
geological, seismological, and
engineering characteristics of a site and
its environs must be investigated in
sufficient scope and detail to permit an
adequate evaluation of the proposed
site, to provide sufficient information to
support evaluations performed to arrive
at estimates of the DE, and to permit
adequate engineering solutions to actual
or potential geologic and seismic effects
at the proposed site. The size of the
region to be investigated and the type of
data pertinent to the investigations must
be determined based on the nature of
the region surrounding the proposed
site. Data on the vibratory ground
motion, tectonic surface deformation,
nontectonic deformation, earthquake
recurrence rates, fault geometry and slip
rates, site foundation material, and
seismically induced floods and water
waves must be obtained by reviewing
pertinent literature and carrying out
field investigations. However, each
applicant shall investigate all geologic
and seismic factors (for example,
volcanic activity) that may affect the
design and operation of the proposed
ISFSI or MRS facility irrespective of
whether these factors are explicitly
included in this section.

(2) Geologic and seismic siting factors.
The geologic and seismic siting factors
considered for design must include a
determination of the DE for the site, the
potential for surface tectonic and
nontectonic deformations, the design
bases for seismically induced floods and
water waves, and other design
conditions as stated in paragraph
(£)(2)(iv) of this section.

(i) Determination of the Design
Earthquake Ground Motion (DE). The
DE for the site is characterized by both
horizontal and vertical free-field ground
motion response spectra at the free
ground surface. In view of the limited
data available on vibratory ground
motions for strong earthquakes, it
usually will be appropriate that the
design response spectra be smoothed
spectra. The DE for the site is
determined considering the results of
the investigations required by paragraph
(£)(1) of this section. Uncertainties are
inherent in these estimates and must be
addressed through an appropriate
analysis, such as a probabilistic seismic
hazard analysis (PSHA) or suitable
sensitivity analyses.
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(ii) Determination of the potential for
surface tectonic and nontectonic
deformations. Sufficient geological,
seismological, and geophysical data
must be provided to clearly establish if
there is a potential for surface
deformation.

(iii) Determination of design bases for
seismically induced floods and water
waves. The size of seismically induced
floods and water waves that could affect
a site from either locally or distantly
generated seismic activity must be
determined.

(iv) Determination of siting factors for
other design conditions. Siting factors
for other design conditions that must be
evaluated include soil and rock
stability, liquefaction potential, and
natural and artificial slope stability.
Each applicant shall evaluate all siting
factors and potential causes of failure,
such as, the physical properties of the
materials underlying the site, ground
disruption, and the effects of vibratory
ground motion that may affect the
design and operation of the proposed
ISFSI or MRS.

(3) Regardless of the results of the
investigations anywhere in the
continental U.S., the DE must have a
value for the horizontal ground motion
of no less than 0.10 g with the
appropriate response spectrum.

» 5.In §72.212, paragraph (b)(2)(i)(B) is
revised to read as follows:

§72.212 Conditions of general license
issued under §72.210.

* * * * *

(b)
(2)*
(

i)**‘k

* *x %
* %

(B) Cask storage pads and areas have
been designed to adequately support the
static and dynamic loads of the stored
casks, considering potential
amplification of earthquakes through
soil-structure interaction, and soil
liquefaction potential or other soil
instability due to vibratory ground
motion; and
* * * * *

Dated at Rockville, Maryland, this 10th day
of September, 2003.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary for the Commission.
[FR Doc. 03-23553 Filed 9—15-03; 8:45 am]
BILLING CODE 7590-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[WI111-1a; FRL-7547-5]

Approval and Promulgation of
Implementation Plans; Wisconsin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency is approving a revision to the
Wisconsin particulate matter (PM) State
Implementation Plan (SIP) submitted by
the Wisconsin Department of Natural
Resources (WDNR) on October 7, 2002.
The request is approvable because it
satisfies the requirements of the Clean
Air Act (Act). The rationale for the
approval and other information are
provided in this document.

DATES: This rule is effective on
November 17, 2003, unless EPA receives
adverse written comments by October
16, 2003. If EPA receives adverse
comments, EPA will publish a timely
withdrawal of the rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: You may inspect copies of
the documents relevant to this action
during normal business hours at the
following location: Regulation
Development Section, Air Programs
Branch, (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604. Please contact Christos Panos at
(312) 353—8328 before visiting the
Region 5 office.

Send written comments to: Carlton
Nash, Chief, Regulation Development
Section, Air Programs Branch, (AR-18]J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Comments may also be submitted
electronically or through hand delivery/
courier, please follow the detailed
instructions described in Part (I)(B)(1)(i)
through (iii)of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Regulation Development
Section, Air Programs Branch (AR-18]),
United States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,

(312) 353-8328.
panos.christos@epa.gov.

SUPPLEMENTARY INFORMATION: This
Supplementary Information section is
organized as follows:

I. General Information

II. Review of State Implementation Plan
Revision
1. What did Wisconsin submit for approval
into the SIP?
2. Why did the State submit this SIP
Revision?
3. Why is EPA taking this action?
4. What is the background for this action?
III. What Action is EPA Taking?
IV. Is this Action Final, or May I Submit
Comments?
V. Statutory and Executive Order Reviews.

I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under “Region 5 Air Docket WI111”.
The official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that if at all
possible, you contact the contact listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30 excluding
Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
Regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
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a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket WI111” in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.

If EPA cannot read your comment due
to technical difficulties and cannot

contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
nash.carlton@epa.gov. Please include
the text “Public comment on proposed
rulemaking Region 5 Air Docket WI111”
in the subject line. EPA’s e-mail system
is not an “‘anonymous access” system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to

EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then click
on the button “TO SEARCH FOR
REGULATIONS CLICK HERE”, and
select Environmental Protection Agency
as the Agency name to search on. The
list of current EPA actions available for
comment will be listed. Please follow
the online instructions for submitting
comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD-ROM. You may submit
comments on a disk or CD-ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Carlton Nash, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18]J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604. Please include the text “Public
comment on proposed rulemaking
Regional Air Docket WI111” in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: Carlton
Nash, Chief, Regulation Development
Section, Air Programs Branch, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30 excluding Federal
holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official

public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

II. Review of State Implementation Plan
Revision

1. What Did Wisconsin Submit for
Approval Into the SIP?

The October 7, 2002 revision
submitted by WDNR requests that EPA
approve certain amended provisions to
chapter NR 415, Wisconsin
Administrative Code (ch. NR 415),
repeal sections NR 415.04(5), NR
415.05(5) and NR 415.06(5), and add
section NR 415.035 into the Wisconsin
PM SIP. Specifically, newly created
section NR 415.035 contains a
description of the geographic areas
where the PM requirements would
continue to be in effect. The areas
described are identical to the current
state total suspended particulates (TSP)
nonattainment areas. The amendments
to ch. NR 415 replace the term
“nonattainment area” with a reference
to the new section NR 415.035. The
repealed sections of ch. NR 415 refer to
PM emission limitation compliance
schedules whose deadlines have already
passed.

2. Why Did the State Submit This SIP
Revision?

The revision to the rule changed the
applicability of certain PM emission
limiting requirements by substituting for
the term ““nonattainment area” a
description of the geographic areas
where the requirements would continue
to be in effect. The revised rule will
allow the state to retain the emission
limits and RACT requirements which
helped lower PM concentrations in
those areas and ensure that the PM
National Ambient Air Quality Standards
(NAAQS) are maintained.

3. Why Is EPA Taking This Action?

EPA is taking this action because the
State’s request does not change any of
the emission limitations currently in the
PM SIP. The revision to the Wisconsin
PM SIP does not approve any new
construction or allow an increase in
emissions, thereby providing for
attainment and maintenance of the PM
NAAQS and satisfying the applicable
PM requirements of the Act.
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4. What Is the Background for This
Action?

The original PM NAAQS and
increments were based on the TSP
indicator. On July 1, 1987 (52 FR
24634), EPA replaced TSP as the
indicator for the primary and secondary
particulate NAAQS with a new
indicator that includes only those
particles with an aerodynamic diameter
less than or equal to a nominal 10
micrometers. EPA replaced the TSP
increments with PM increments on June
3, 1994. Area designations for TSP were
therefore no longer necessary and serve
no useful purpose relative to Federal
programs. EPA deleted all TSP area
designations in the State of Wisconsin
on September 13, 1995 (60 FR 47485).

Wisconsin, however, chose to retain
the 24-hour TSP standard and TSP
designations at the state level. This was
done so that the emission limits and
reasonably available control technology
(RACT) requirements in the SIP
remained in effect, even after EPA
abolished the TSP standard and deleted
all of Wisconsin’s TSP designations.
The current federally approved PM SIP,
in ch. NR 415, includes rules which
specifically apply emission limits and
RACT requirements to any areas
designated as TSP nonattainment.

III. What Action Is EPA Taking?

In this action, EPA is approving
revisions to chapter NR 415, Wisconsin
Administrative Code into the Wisconsin
PM SIP. The state submitted this SIP
revision on October 7, 2002. The
changes to the rule will allow
Wisconsin to redesignate certain State-
designated TSP nonattainment areas to
attainment while retaining the PM
limits and control requirements which
helped lower PM concentrations in
those areas. As described above, this
submittal provides for attainment and
maintenance of the PM NAAQS and is
therefore fully approvable.

IV. Is This Action Final, or May I
Submit Comments?

EPA is publishing this action without
prior proposal, because EPA views this
as a noncontroversial revision and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve the SIP revision.
Should EPA receive adverse written
comments by October 16, 2003, we will
withdraw this direct final and respond
to any comments in a final action. If
EPA does not receive adverse
comments, this action will be effective
without further notice. Any parties
interested in commenting on this action

should do so at this time. If we do not
receive comments, this action will be
effective on November 17, 2003.

V. Statutory and Executive Order
Reviews.

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

For this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves State law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“‘Protection of
Children From Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).
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Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 17,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: July 25, 2003.

Bharat Mathur,

Acting Regional Administrator, Region 5.
= Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows:

PART 52—[AMENDED]
» 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.
= 2. Section 52.2570 is amended by

adding paragraph (c)(109) to read as
follows:

§52.2570 Identification of plan.
* * * * *
(C) * *x %

(109) On October 7, 2002, the
Wisconsin Department of Natural
Resources submitted a State
Implementation Plan (SIP) revision for
the control of emissions of particulate
matter (PM) in the state of Wisconsin.
This revision will allow certain state
designated nonattainment areas for total
suspended particulates (TSP) to be
redesignated to attainment while
retaining the emission limits and
control requirements which helped
lower PM concentrations in those areas.
Specifically, EPA is approving into the
PM SIP certain provisions to chapter NR
415, Wisconsin Administrative Code,
and repealing sections NR 415.04(5), NR
415.05(5) and NR 415.06(5).

(i) Incorporation by reference. The
following sections of the Wisconsin
Administrative Code are incorporated
by reference.

(A) NR 415.035 as created and
published in the (Wisconsin) Register,

October 2001, No. 550, effective
November 1, 2001.

(B) NR 415.04(2)(intro.), NR
415.04(3)(intro.), NR 415.04(3)(a), NR
415.04(4)(intro.), NR 415.04(4)(b), NR
415.05(3)(intro.), NR 415.06(3)(intro.),
NR 415.06(4), and NR 415.075(3)(intro.)
as amended and published in the
(Wisconsin) Register, October 2001, No.
550, effective November 1, 2001.

[FR Doc. 03-23426 Filed 9—15-03; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. NJ56-250w, FRL—
7559-3]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for Specific
Sources in the State of New Jersey;
Withdrawal of Direct Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to receipt of an adverse
comment, EPA is withdrawing the
direct final rule which approved
revisions to the New Jersey State
Implementation Plan for ozone. The
direct final rule was published on
August 11, 2003 (68 FR 47477),
approving eight (8) source-specific
reasonably available control technology
(RACT) determinations for controlling
oxides of nitrogen (NOx). As stated in
the direct final rule, if adverse
comments were received by September
10, 2003, a timely withdrawal would be
published in the Federal Register. EPA
subsequently received an adverse
comment. EPA will address the
comments in a subsequent final action
based upon the proposed action also
published on August 11, 2003 (68 FR
47532). EPA will not institute a second
comment period on this action.

DATES: The direct final rule published at
68 FR 47477 is withdrawn on
September 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Anthony (Ted) Gardella, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, New York 10007-1866, (212) 637—
3892 or at Gardella. Anthony@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,

Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 4, 2003

Jane M. Kenny,

Regional Administrator, Region 2.

PART 52—[AMENDED]

= Accordingly, the addition at 40 CFR
52.1570(c)(73) is withdrawn as of
September 16, 2003.

[FR Doc. 03-23579 Filed 9-15-03; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC 105-200331a; FRL—7559-5]

Approval and Promulgation of
Implementation Plans, North Carolina:
Approval of Miscellaneous Revisions
to Regulations Within the Forsyth
County Local Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Forsyth County Environmental
Affairs Department Local
Implementation Plan (LIP), submitted to
EPA through the North Carolina
Department of Environment and Natural
Resources. These revisions to the
Forsyth County LIP submitted March
28, 2003, include: amending or adding
regulations relating to indirect heat
exchangers, cotton ginning operations,
bulk gasoline terminals, gasoline truck
tanks and vapor collection systems and
activities exempt from permit
requirements and other miscellaneous
rules within, the Air Pollution Control
Requirements subchapter. The purpose
of these revisions is to make the revised
regulations consistent with the
requirements of the Clean Air Act.
DATES: This direct final rule is effective
November 17, 2003 without further
notice, unless EPA receives adverse
comment by October 16, 2003. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Comments may be
submitted by mail to: Rosymar De La
Torre Coldn, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
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SW., Atlanta, Georgia 30303—8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in
sections [.B.1.i. through iii. of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT.:
Rosymar De La Torre Colén, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—-8965. Ms. De La Torre Colon
can also be reached via electronic mail
at delatorre.rosymar@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under NC 105. The official public file
consists of the documents specifically
referenced in this action, any public
comments received, and other
information related to this action.
Although a part of the official docket,
the public rulemaking file does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public rulemaking file is the
collection of materials that is available
for public viewing at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. EPA requests that if at all
possible, you contact the contact listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 9 to 3:30, excluding
Federal holidays.

2. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency.
North Carolina Department of
Environment and Natural Resources,
512 North Salisbury Street, Raleigh,
North Carolina 27604. Forsyth County
Environmental Affairs Department, 537
North Spruce Street, Winston-Salem,
North Carolina 27101.

3. Electronic Access. You may access
this Federal Register document
electronically through the
Regulation.gov Web site located at http:/
/www.regulations.gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text ‘“Public comment on
proposed rulemaking NC 105 in the
subject line on the first page of your
comment.” Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that

is placed in the official public docket.
If EPA cannot read your comment due
to technical difficulties and cannot

contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
delatorre.rosymar@epa.gov, please
including the text “Public comment on
proposed rulemaking NC 105 in the
subject line.” EPA’s e-mail system is not
an “anonymous access’’ system. If you
send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulation.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then select
Environmental Protection Agency at the
top of the page and use the go button.
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Rosymar De La Torre Colén, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Please
include the text “Public comment on
proposed rulemaking NC 105 in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: Rosymar De
La Torre Colén; Regulatory
Development Section; Air Planning
Branch; Air, Pesticides and Toxics
Management Division 12th floor; U.S.
Environmental Protection Agency
Region 4; 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are
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Monday through Friday, 9 to 3:30
excluding Federal holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

II. Background

On March 28, 2003, the Forsyth
County Environmental Affairs

Department, through the North Carolina
Department of Environment and Natural
Resources, submitted revisions to the
Forsyth county LIP. These revisions
include the amending of regulations
relating to ozone, indirect heat
exchangers, cotton ginning operations,
bulk gasoline terminals, gasoline truck
tanks and vapor collection systems and
activities exempt from permit
requirements and other miscellaneous
rules within, the Forsyth County LIP. A
detailed analysis of each of the major
revisions submitted is listed below.

ITI. Analysis of Forsyth County’s
Submittal

Subchapter 3D—Air Pollution Control
Requirements

Section .0500 Emission Control
Standards

.0504 Particulates From Wood Burning
Indirect Heat Exchangers

This rule was recodified to reference
a new paragraph (f).

.0542 Control of Particulate Emissions
From Cotton Ginning Operations

Added language that allows for
establishing control requirements for
particulate emissions operations. This
applies to all new, existing and
modified facilities. Monitoring is
required to insure all operating devices
are functioning properly. Alternate
control measures were established along
with recordkeeping guidelines.

Section .0900 Volatile Organic
Compounds

.0927 Bulk Gasoline Terminals

This rule was revised to add
paragraph (m) stating: The owner or
operator of a bulk gasoline terminal
shall have on file a copy of the
certification test conducted according to
Rule .0932 of this Section for each
gasoline tank truck loaded at the
terminal.

.0932 Gasoline Trucks, Tanks and
Vapor Collection Systems

This rule was added to detail
recordkeeping processes for certification
test conducted and defining bulk
gasoline terminals.

Subchapter 3Q
Section .0100 General Provisions

.0102 Activities Exempted From
Permit Requirements

This rule was amended to provide a
list of specific activities that are exempt
from permit requirements including
generators and self-propelled vehicles.

IV. Final Action

EPA is approving the aforementioned
changes to the SIP.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective November 17, 2003
without further notice unless the
Agency receives adverse comments by
October 16, 2003.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on November
17, 2003 and no further action will be
taken on the proposed rule. Please note
that if we receive adverse comment on
an amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
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governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be

inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 17,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time

within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Particulate matter, Reporting and
recordkeeping requirements, and
Volatile organic compounds.

Dated: August 28, 2003.

A. Stanley Meiburg,
Acting, Regional Administrator, Region 4.

= Chapter], title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart II—North Carolina

m 2. Section 52.1770(c) Table 2 is
amended:
= a. Under Subchapter 3D by revising
entries for “.0504”, ¢“.0927” and ‘“.0932”.
= b. Under Subchapter 3D by adding in
numerical order a new entry for “.0542”.
= c. Under Subchapter 3Q by revising
entry for “.0102”.

The revisions and addition read as
follows:

§52.1170 Identification of plan.
* * * * *
(C) * x %

TABLE 2.—EPA APPROVED FORSYTH COUNTY REGULATIONS

State citation Title/subject State effec- EPA approval date Explanations
tive date
* * * * * * *
Subchapter 3D Air Pollution Control Requirement
* * * * * * *
Section .0500 Emission Control Standards
* * * * * * *

Section .0504 .... Particulates from Wood Burning Indirect In- 7/22/02 9/16/03 [Insert FR page citation of publica- Repealed.
direct Heat Exchangers. tion].
Sect .0542 ........ Control of Particulate Emissions from Cotton 7/22/02 9/16/03 [Insert FR page citation of publica- Repealed.

Ginning Operations.

tion].
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TABLE 2.—EPA APPROVED FORSYTH COUNTY REGULATIONS—Continued

o . . State effec- i
State citation Title/subject tﬁ/: gat?ec EPA approval date Explanations
* * * * * * *
Section .0900 Volatile Organic Compounds
* * * * * * *
Sect .0927 ........ Bulk Gasoline Terminals ..........ccccoovvveevinnenn. 7122102 9/16/03 [Insert FR page citation of publica-
tion].
* * * * * * *
Sect .0932 ........ Gasoline Truck Tanks and Vapor Collection 7122102 9/16/03 [Insert FR page citation of publica-
Systems. tion].
* * * * * * *
Subchapter 3Q Air Quality Permits
Section .0100 General Provisions
* * * * * * *
Sect .0102 ........ Activities Exempted From Permit Require- 7122102 9/16/03 [Insert FR page citation of publica-
ments. tion].
* * * * * * *
* * * * *

[FR Doc. 03-23582 Filed 9-15-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA—271-0412a; FRL—7551-8]
Revisions to the California State
Implementation Plan, Monterey Bay

Unified and San Joaquin Valley Unified
Air Pollution Control Districts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the San
Joaquin Valley Unified Air Pollution
Control District (SJVUAPCD) and the
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) portions of
the California State Implementation
Plan (SIP). These revisions concern
volatile organic compounds (VOC)
emissions from organic solvents, animal
reduction, leather processing, and
industries coating glass products. We
are approving and rescinding local rules
that regulate these emissions sources
under authority of the Clean Air Act as
amended in 1990 (CAA or the Act)).
DATES: This rule is effective on
November 17, 2003 without further

notice, unless EPA receives adverse
comments by October 16, 2003. If we
receive such comment, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
rule will not take effect.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
or email to steckel.andrew@epa.gov.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I” Street,
Sacramento, CA 95814.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Ct., Monterey, CA 93940-6536.

San Joaquin Valley Air Pollution
Control District, 1990 E. Gettysburg,
Fresno, CA 93726.

A copy of the rules may also be
available via the Internet at http://

www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an
EPA Web site and may not contain the
same version of the rules that were
submitted to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“‘our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA recommendations to further
improve the rules
D. Public comment and final action
III. Background Information
Why were these rules submitted?
IV. Administrative Requirements

1. The State’s Submittal
A. What Rules Did the State Submit?

9 ¢ ’s

us

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).
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Local agency number Rule title Adopted Submitted
MONLEreY ....ccovvvvvveeeiiiieeens 414 | Reduction of Animal Matter ........ccccccveeiiieee e 08/21/02 10/16/02
Monterey .......... 430 | Leather Processing Operations (reSCISSION) .......ccccevcvveeerireesiieeeaiinens. 08/21/02 10/16/02
San Joaquin ... 4610 | Glass Coating OPEratioNS .......cccceevcurreeruereerirreessireessrreeeseeeessneeesnseees 12/19/02 04/01/03
San Joaquin 4661 | OrganiC SOIVENLS .....cocuiiiiiiiee ittt 05/16/02 08/06/02

On December 3, 2002 (MBUAPCD),
August 30, 2002 (SJVUAPCD Rule 4661)
and May 13, 2003 (SJVUAPCD Rule
4610), these rule submittals were found
to meet the completeness criteria in 40
CFR part 51, appendix V, which must be
met before formal EPA review.

B. Are There Other Versions of These
Rules?

MBUAPCD adopted a version of Rule
414 on December 13, 1984 and Rule 430
on January 15, 1997, which EPA
approved into the SIP on July 13, 1987
(52 FR 26148) and February 9, 1999 (64
FR 6226), respectively. SSVUAPCD Rule
4610 is a new rule. EPA has not
reviewed and approved into the SIP any
prior version of the rule. SfVUAPCD
adopted a version of Rule 4661 on
December 20, 2001, which EPA
approved into the SIP on July 22, 2002
(67 FR 47701).

C. What Is the Purpose of the Submitted
Rule Revisions?

MBUAPCD Rule 414 has been revised
by reformatting the rule to be consistent
with the District’s standard format.

MBUAPCD Rule 430 is being
rescinded because there are no longer
any affected sources.

SJVUAPCD Rule 4610 is a new rule
and is designed to decrease VOC
emissions from industries coating glass
products with VOC containing
materials. The rule contains general
VOC emission limits and speciality
coating VOC emission limits for mirror
backing, optical, electric dissipating,
and metallic coatings. Also, the rule
contains requirements for solvent
cleaning, storage and disposal,
application equipment, and emission
control equipment.

SJVUAPCD Rule 4661 has been
revised to exempt sources applicable to

Rule 4610 from the requirements of Rule
4661.

The TSDs have more information
about these rules.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for major
sources in nonattainment areas (see
section 182(a)(2)(A)), and must not relax
existing requirements (see sections
110(1) and 193). The SJVUAPCD
regulates an ozone nonattainment area
(see 40 CFR part 81), so Rules 4610 and
4661 must fulfill RACT.

Guidance and policy documents that
we used to help evaluate specific
enforceability and RACT requirements
consistently include the following:

1. Portions of the proposed post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044, November
24, 1987.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSDs have more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the

submitted rules and rule rescission
because we believe they fulfill all
relevant requirements. We do not think
anyone will object to this approval, so
we are finalizing it without proposing it
in advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of the same submitted rules
and rule recission. If we receive adverse
comments by October 16, 2003, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on November 17,
2003. This will incorporate these rules
and rescission into the federally
enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Background Information

Why Were These Rules Submitted?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires states to
submit regulations that control VOC
emissions. Table 2 lists some of the
national milestones leading to the
submittal of these local agency VOC
rules.

TABLE 2.—OZONE NONATTAINMENT MILESTONES

Date

Event

March 3, 1978 ..............

CFR 81.305.
May 26, 1988

November 15, 1990
7671q.
May 15, 1991

EPA promulgated a list of ozone nonattainment areas under the Clean Air Act as amended in 1977. 43 FR 8964; 40

EPA notified Governors that parts of their SIPs were inadequate to attain and maintain the ozone standard and re-
quested that they correct the deficiencies (EPA’s SIP-Call). See section 110(a)(2)(H) of the pre-amended Act.

Clean Air Act Amendments of 1990 were enacted. Pub. L. 101-549, 104 Stat. 2399, codified at 42 U.S.C. 7401—

Section 182(a)(2)(A) requires that ozone nonattainment areas correct deficient RACT rules by this date.
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IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
“Regulatory Planning and Review.”

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

C. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with

State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely acts on a state rule implementing
a federal standard, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

D. Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

Moreover, in the spirit of Executive
Order 13175, and consistent with EPA
policy to promote communications
between EPA and tribal governments,
EPA specifically solicited comment on
the proposed rule from tribal officials.

E. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct

a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply act on requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Therefore, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

G. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action acts
on pre-existing requirements under
State or local law, and imposes no new
requirements. Accordingly, no
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additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s action because it
does not require the public to perform
activities conducive to the use of VCS.

L. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

J. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 17,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,

Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 5, 2003.
Debbie Jordan,
Acting Regional Administrator, Region IX.

» Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(245)(i)(C)(2),
(302)(i)(B)(3), (303)(1)(C)(2), and
(315)(1)(B)(2) to read as follows:

§52.220 Identification of plan.

* * * * *

(2) Previously approved on February
9, 1999 in (245)(i)(C)(I) and now deleted
without replacement Rule 430.

(302] L

(1] * Kk %

(B) * K %

(3) Rule 414, adopted on August 21,
2002.

* * * * *

(303) * % %

(i) * % %

(C) I

(2) Rule 4661, adopted on May 16,
2002.

(315) * * %

(i) * % %

(B) * % %

(2) Rule 4610, adopted on December
19, 2002.

* * * * *

[FR Doc. 03-23588 Filed 9-15-03; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 183-1183a; FRL—7559-8]
Approval and Promulgation of

Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Iowa Operating Permits Program for
air pollution control. This action
approves numerous rule revisions
adopted by the state since the initial
approval of its program in 1995. Rule
revisions approved in this action pertain
to the deadlines for which an
application for a significant
modification is due, and Title V
insignificant activities and insignificant
emission levels.

EPA approval of these revisions will
ensure consistency between the state
and Federally-approved rules.

DATES: This direct final rule is effective
November 17, 2003, without further
notice, unless EPA receives adverse
comment by October 16, 2003. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be submitted to Judith Robinson,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101. Electronic comments should be
sent either to robinson.judith@epa.gov
or to http://www.regulations.gov, which
is an alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in “What action
is EPA taking” in the SUPPLEMENTARY
INFORMATION section.

Copies of the state submittals are
available for public inspection during
normal business hours at the above-
listed Region 7 location. Interested
persons wanting to examine these
documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT.:
Judith Robinson at (913) 551-7825, or
by e-mail at robinson.judith@epa.gov.

SUPPLEMENTARY INFORMATION: This
section provides additional information
by addressing the following questions:

What is the part 70 operating permits
program?

What is the Federal approval process for an
operating permits program?

What does Federal approval of a state
operating permits program mean to me?

What is being addressed in this document?

Have the requirements for approval of a
revision to the operating permits program
been met?

What action is EPA taking?
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What Is the Part 70 Operating Permits
Program?

The Clean Air Act Amendments
(CAA) of 1990 require all states to
develop an operating permits program
that meets certain Federal criteria listed
in 40 Code of Federal Regulations (CFR)
part 70. In implementing this program,
the states are to require certain sources
of air pollution to obtain permits that
contain all applicable requirements
under the CAA. One purpose of the part
70 operating permits program is to
improve enforcement by issuing each
source a single permit that consolidates
all of the applicable CAA requirements
into a Federally-enforceable document.
By consolidating all of the applicable
requirements for a facility into one
document, the source, the public, and
the permitting authorities can more
easily determine what CAA
requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PMjc; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

What Is the Federal Approval Process
for an Operating Permits Program?

In order for state regulations to be
incorporated into the Federally-
enforceable Title V operating permits
program, states must formally adopt
regulations consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
approved operating permits program.
We must provide public notice and seek
additional public comment regarding
the proposed Federal action on the state
submission. If adverse comments are
received, they must be addressed prior
to any final Federal action by us.

All state regulations and supporting
information approved by EPA under

section 502 of the CAA are incorporated
into the Federally-approved operating
permits program. Records of such
actions are maintained in the CFR at
Title 40, part 70, appendix A, entitled
“Approval Status of State and Local
Operating Permits Programs.”

What Does Federal Approval of a State
Operating Permits Program Mean to
Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved operating
permits program is primarily a state
responsibility. However, we are also
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

We have requested that each
permitting authority periodically submit
any revised part 70 rules to us for
approval as a revision to their approved
part 70 program. The purpose for this
process is to ensure that the state
program is consistent with Federal
requirements.

Consequently, the state of Iowa has
requested that we approve a number of
revisions to its part 70 rules. In letters
dated March 11, 2002, and July 17,
2002, the state requested that we
approve various revisions to rules 567—
22.105, 567-22.113, 567-22.100, and
567-22.103.

The rules were amended to
accomplish a number of changes. Some
amendments were primarily minor
changes in wording to rules which were
already in the approved program. In
some instances clarifications and
corrections were made. A complete
listing of each rule change is contained
in the technical support document
which is a part of the docket for this
action and which is available from the
EPA contact above. A few of the rule
revisions which may be of interest,
however, are discussed here.

Rule 22.100: Definition of “manually
operated equipment’’: Language was
added so that manually operated
equipment was defined.

Rule 22.103(1): This rule lists
insignificant activities excluded from
Title V operating permit applications. A
new introductory paragraph was added
for clarification, which did not result in
substantive changes. Several additional
activities were added. A few of the new
categories are: photographic process
equipment; cafeterias, kitchens, and
other facilities used for preparing food
or beverages primarily for consumption

at the source; housekeeping activities
for cleaning purposes; and
administrative activities including
paper shredding, copying, photographic
activities, and blueprinting machines.

Rule 22.103(2): This rule lists
insignificant activities which must be
included in Title V operating permit
applications based on emission rates
and capacity of the source or unit. The
potential emissions and storage tank
definitions were revised. The following
is an insignificant activity which was
added: internal combustion engines that
are used for emergency response
purposes with a brake horsepower
rating of less than 400 measured at the
shaft.

Rule 22.105: This rule revises the
deadline for application submittal to no
later than 3 months after commencing
operation of the changed source, if the
change is not prohibited by the current
permit.

Rule 22.113: A new subrule was
added to make clear when the
application for a significant
modification is due, consistent with the
change to Rule 22.105.

Have the Requirements for Approval of
a Revision to the Operating Permits
Program Been Met?

Our review of the material submitted
indicates that the state has amended
rules for the Title V program in
accordance with the requirements of
section 502 of the CAA and the Federal
rule, 40 CFR part 70, and has met the
requirement for a program revision as
established in 40 CFR 70.4(i).

What Action Is EPA Taking?

We are approving revisions to the
Iowa part 70 operating permits program
which were submitted to EPA on March
11, 2002, and July 17, 2002. We are
processing this action as a final action
because the revisions make routine
changes to the existing rules which are
noncontroversial. Therefore, we do not
anticipate any adverse comments.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment.

You may submit comments either
electronically or by mail. To ensure
proper receipt by EPA, identify the
appropriate rulemaking identification
number (IA 183-1183a) in the subject
line on the first page of your comment.
Please ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
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marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

a. Electronic mail. Comments may be
sent by e-mail to
robinson.judith@epa.gov. Please include
identification number (IA 183-1183a) in
the subject line. EPA’s e-mail system is
not an “‘anonymous access’’ system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

b. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to http://
www.regulations.gov, click on “To
Search for Regulations,” then select
Environmental Protection Agency and
use the “go” button. The list of current
EPA actions available for comment will
be listed. Please follow the online
instructions for submitting comments.
The system is an “anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

2. By Mail. Written comments should
be sent to the name and address listed
in the ADDRESSES section of this
document.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandates or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing state operating permits
programs submitted pursuant to Title V
of the CAA, EPA will approve state
programs provided that they meet the
requirements of the CAA and EPA’s
regulations codified at 40 CFR part 70.
In this context, in the absence of a prior
existing requirement for the state to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state operating permits program for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews an operating
permit program submission, to use VCS
in place of a state program that
otherwise satisfies the provisions of the
CAA. Thus, the requirements of section
12(d) of the National Technology

Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 17, 2003. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: September 4, 2003.

William W. Rice,
Acting Regional Administrator, Region 7.
» Chapter], title 40 of the Code of

Federal Regulations is amended as
follows:

PART 70—[AMENDED]

= 1. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
= 2. Appendix A to Part 70 is amended

by adding under “Iowa” paragraph (f) to
read as follows:
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Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Towa
* * * * *

(f) The Iowa Department of Natural
Resources submitted for program approval
rules 567-22.100, 567—-22.103 on July 17,
2002, and rules 567—22.105, 567—22.113, on
March 11, 2002. These revisions to the Iowa
program are approved effective November 17,
2003.

* * * * *

[FR Doc. 03—23584 Filed 9-15-03; 8:45 am)]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 20
[WT Docket No. 01-309; FCC 03-168]

Hearing Aid-Compatible Telephones

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the
Commission modifies the exemption for
wireless phones under the Hearing Aid
Compatibility Act of 1988 (HAC Act) to
require that digital wireless phones be
capable of being effectively used with
hearing aids. It finds that modifying the
exemption will extend the benefits of
wireless telecommunications to
individuals with hearing disabilities—
including emergency, business, and
social communications—thereby
increasing the value of the wireless
network for all Americans.

DATES: Effective November 17, 2003.
FOR FURTHER INFORMATION CONTACT:
Mindy Littell, Policy Division, Wireless
Telecommunications Bureau, at (202)
418-0789 or Gregory Guice, Policy
Division, Wireless Telecommunications
Bureau, at (202) 418—0095.
SUPPLEMENTARY INFORMATION: This is a
summary of the Report and Order,
adopted on July 10, 2003, and released
on August 14, 2003. The full text of the
Report and Order is available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202-863-2898, or
via e-mail qualexint@aol.com.

Overview

1. In the Report and Order, the
Commission modifies the exemption for
wireless phones under the Hearing Aid
Compatibility Act of 1988 (HAC Act) to
require that digital wireless phones be
capable of being effectively used with
hearing aids. It finds that modifying the
exemption will extend the benefits of
wireless telecommunications to
individuals with hearing disabilities—
including emergency, business, and
social communications—thereby
increasing the value of the wireless
network for all Americans.

2. The Commission takes these
actions to facilitate the Congressional
goal of ensuring access to
telecommunications services for
individuals with hearing disabilities. In
light of the rising number of calls to
emergency services placed by wireless
phone users, preserving access to
wireless telecommunications for
individuals with hearing disabilities is
critical. In addition to the public safety
benefits, these actions will also extend
to individuals with hearing disabilities
the social, professional, and
convenience benefits offered by wireless
telecommunications as well. In light of
our society’s increased reliance on
wireless phones and the growing trend
among wireless carriers to move away
from analog services in favor of more
efficient, feature-rich digital services,
these steps will ensure that individuals
with hearing disabilities continue to
enjoy access to wireless
telecommunications devices and
services.

Final Regulatory Flexibility Analysis

3. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
§68.4(a) of the Commission’s Rules
Governing Hearing Aid-Compatible
Telephones Notice of Proposed
Rulemaking (NPRM), 66 FR 58703
(November 23, 2001). The Commission
sought written public comment on the
proposal in the NPRM, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, Adopted
Rules

4. In the Report and Order, the
Commission modifies the exemption for
wireless phones under the Hearing Aid
Compatibility Act of 1988 (“HAC Act”)
to require digital wireless phones to
provide for effective use with hearing
aids. We find that modifying the
exemption in the manner described in

the Report and Order will extend the
benefits of wireless telecommunication
to persons with hearing disabilities,
thereby increasing the value of the
wireless network for all Americans. The
Commission took the following actions:

i. Adopts certain performance levels set
forth in a technical standard established by
the American National Standards Institute
(ANSI) as the applicable technical standard
for compatibility of digital wireless phones
with hearing aids;

ii. requires certain digital wireless phone
models to provide reduced radio frequency
(RF) interference (i.e., meet a “U3” rating
under the ANSI standard), and requires
certain digital wireless phone models to
provide telecoil coupling capability (i.e. meet
a “U3T” rating under the ANSI standard);

iii. requires, within two years, each digital
wireless phone manufacturer to make
available to carriers and require each carrier
providing digital wireless services to make
available to consumers at least two handset
models for each air interface it offers which
provide reduced RF emissions (“U3” rating);

iv. requires each Tier I wireless carrier
providing digital wireless services to make
available to consumers within two years at
least two handset models for each air
interface it offers to provide reduced RF
emissions (‘“‘U3” rating) or 25 percent of the
total number of phone models it offers,
whichever is greater;

v. requires, within three years, each digital
wireless phone manufacturer to make
available to carriers and require each carrier
providing digital wireless services to make
available to consumers at least two handset
models for each air interface it offers which
provide telecoil coupling (“U3T” rating);

vi. adopts a de minimis exception for
certain digital wireless phone manufacturers
and carriers;

vii. encourages digital wireless phone
manufacturers and service providers to offer
at least one compliant handset that is a
lower-priced model and one that has higher-
end features;

viii. requires 50 percent of all digital
wireless phone models offered by a
manufacturer or carrier to be compliant with
the reduced RF emissions requirements by
February 18, 2008;

ix. requires wireless carriers and digital
wireless handset manufacturers to report
semiannually (every six months) on efforts
toward compliance during the first three
years, then annually thereafter through the
fifth year of implementation;

x. requires manufacturers to label packages
containing compliant handsets and to make
information available in the package or
product manual, and require service
providers to make available to consumers the
performance ratings of compliant phones;

xi. commits the Commission staff to deliver
a report to the Commission shortly after three
years from the effective date of this Order to
examine the impact of these requirements,
and which will form the basis for the
Commission to initiate a proceeding soon
after the report is issued to evaluate whether
to increase or decrease the 2008 requirement
to make 50 percent of phone models with
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reduced RF emissions, whether to adopt
implementation benchmarks beyond 2008,
and whether to otherwise modify the
implementation requirements;

xii. encourages hearing aid manufacturers
to label their pre-customization products
according to the ANSI standard; and

xiii. denies the petition of Myers Johnson,
Inc., for revision of § 24.232 as it relates to
directional wireless phone antennas.

5. The Commission takes these
actions to ensure that that the
Congressional goal of ensuring access to
telecommunications services for persons
with hearing disabilities is met. In
addition, in light of our society’s
increased reliance on wireless phones
and the growing trend among wireless
carriers to move away from analog
services in favor of more efficient,
feature-rich digital services, these steps
will ensure that people with hearing
disabilities continue to enjoy access to
wireless telecommunications devices
and services.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

6. We received no comments directly
in response to the IRFA in this
proceeding. The Commission, however,
considered the potential impact of its
rules on smaller handset manufacturers
and service providers. To ensure that
the rules have a minimal impact on
these entities, the Commission, in
recognition of the adverse effect its HAC
compatibility percentage requirements
could have, modified the requirement
for manufacturers and service providers.
Therefore, the requirement that
manufacturers and service providers
must make 50 percent of their handsets
compliant with the reduced RF
emissions level (“U3”’) was modified to
provide that, by February 18, 2008, 50
percent of all phones offered by the
entity in the U.S. market must be
compliant, or two phones per air
interface offered, whichever number of
handsets is greater.

C. Description and Estimate of the
Number of Small Entities to Which the
Adopted Rules Will Apply

7. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the adopted rules, if adopted. The RFA
generally defines the term “small
entity’”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and “small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under section 3 of the Small Business

Act. Under the Small business Act, a
“small business concern” is one that: (i)
Is independently owned and operated;
(ii) is not dominant in its field of
operation; and (iii) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”

8. Gellular and Other Wireless
Telecommunications or Paging. The
SBA has developed a size standard for
small businesses within the two
separate categories of Cellular and Other
Wireless Telecommunications or
Paging. Under that standard, such a
business is small if it has 1,500 or fewer
employees. According to the FCC'’s
Telephone Trends Report data, 1,761
companies reported that they were
engaged in the provision of wireless
service. Of these 1,761 companies, an
estimated 1,175 have 1,500 or fewer
employees and 586 have more than
1,500 employees. Consequently, we
estimate that a majority of small
wireless service providers may be
affected by the rules.

9. Wireless Communications
Equipment Manufacturers. The SBA has
established a small business size
standard for radio and television
broadcasting and wireless
communications equipment
manufacturing. Under the standard,
firms are considered small if they have
750 or fewer employees. Census Bureau
data for 1997 indicates that, for that
year, there were a total of 1,215
establishments in this category. Of
those, there were 1,150 that had
employment under 500, and an
additional 37 that had employment of
500 to 999. The percentage of wireless
equipment manufacturers in this
category is approximately 61.35%, so
the Commission estimates that the
number of wireless equipment
manufacturers with employment under
500 was actually closer to 706, with an
additional 23 establishments having
employment of between 500 and 999.
The Commission estimates that the great
majority of wireless communications
equipment manufacturers are small
businesses.

D. Description of Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

10. The reporting, recordkeeping, or
other compliance requirements adopted
require that any and all of the affected
entities to which the Commission’s
adopted rules apply must comply with
the Commission’s hearing aid
compatibility rules adopted in the

Report and Order. The Commission has
detailed the timeframes for compliance
and was mindful of the needs of
manufacturers and service providers.
The timeframes, therefore, reflect the
Commission’s balancing of the
competing interests. We ensure that
access to wireless phones for persons
with hearing disabilities is maintained,
and also to ensure that manufacturers
and service providers are afforded a
reasonable amount of time within which
to comply with our rules.

11. In the Report and Order, the
Commission requires wireless carriers
and handset manufacturers to report
every six months on efforts toward
compliance with the requirements of the
Report and Order during the first three
years, then annually thereafter through
the fifth year of implementation. These
reports will serve dual purposes: They
will assist us in monitoring the progress
of implementation, and they will
provide valuable information to the
public concerning compatible handsets.
The reporting requirement will extend
through the end of the fifth year
following the effective date of the
Report and Order to assist in verifying
compliance with the requirement to
make at least 50 percent of all phone
models offered compatible by February
18, 2008. Digital wireless phone
manufacturers and service providers
may submit joint reports, if they wish,
in order to minimize the reporting
burden. The reports should describe
manufacturer and carrier efforts aimed
at complying with the requirements of
the Report and Order. Specifically, the
reports should include (i) digital
wireless phones tested; (ii) laboratory
used; (iii) test results for each phone
tested; (iv) identification of compliant
phone models and ratings according to
ANSI C63.19; (v) report on the status of
product labeling; (vi) report on outreach
efforts; (vii) information related to retail
availability of compliant phones; (viii)
information related to incorporating
hearing aid compatibility features into
newer models of digital wireless
phones; (ix) any activities related to
ANSI C63.19 or other standards work
intended to promote compliance with
the Report and Order; (x) total numbers
of compliant and non-compliant phone
models offered as of the time of the
report; and (xi) any ongoing efforts for
interoperability testing with hearing aid
devices.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

12. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its adopted
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approach, which may include the
following four alternatives (among
others): (i) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (ii) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (iii) the
use of performance, rather than design,
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small entities.

13. The critical nature of hearing aid
compatibility with wireless phones
limits the Commission’s ability to
provide small manufacturers of wireless
handsets and wireless service providers
with a substantially less burdensome set
of regulations than that placed on large
entities. In the Report and Order, the
Commission concludes that continuing
the exemption afforded wireless phones
under the HAC Act would have an
adverse effect on individuals with
hearing disabilities. Consumers who use
hearing aids or cochlear implants
indicate they have had difficulty finding
either wireless phones they can use
without suffering from annoying and
sometimes painful interference, or
without resorting to expensive and
cumbersome external attachments.
Consumers state that it is becoming very
difficult to find analog wireless phones
and services, and they are unable to use
most digital wireless phones because of
the resulting interference. By not being
able to take advantage of most newer,
digital wireless phones and services,
hearing aid users assert they cannot take
advantage of the attractive pricing and
service plans available to other
consumers, many of which include free
or reduced-price phones, because the
phones offered do not work with their
hearing aids. Some consumers point out
that their lack of ability to use a digital
wireless phone causes them problems in
their employment, particularly since
many employers now rely on digital
phones and services to stay in contact
with employees in the field. A few
consumers reported difficulty in finding
a phone that works with their hearing
aids because they were unable to test
the phone before purchasing it. Some
consumers expressed a desire to use a
wireless phone for emergency use while
away from home. However, because
they are unable to find one they can use,
they are forced to accept greater risks
than non-hearing aid users since they
are unable to call 911 even if they have
access to a digital wireless phone.

14. In the Report and Order, however,
the Commission recognizes that certain
manufacturers and service providers

may have only a small presence in the
market. For those manufacturers and
service providers, the Commission
adopted a de minimis exception.
Specifically, if a manufacturer or carrier
offers two or fewer digital wireless
handset models in the U.S., it is exempt
from the compatibility requirements in
this Report and Order. If a manufacturer
or carrier offers three digital wireless
handset models, it must make at least
one compliant phone model available in
two years. Furthermore, to the extent
there are digital wireless providers that
obtain handsets only from
manufacturers that offer two or fewer
digital wireless phone models in the
U.S., the service provider would
likewise be exempt from the rules.
Similarly, if a service provider obtains
handsets only from manufacturers that
offer three digital wireless phone
models in the U.S., that service provider
would only have to offer one compliant
handset model.

15. In addition, in considering the
possible impact of our rules on the
many small business owners that act as
agents for service providers, the
Commission crafted its labeling rules to
allow these entities flexibility in how
they convey the information persons
with hearing disabilities will need to
make an informed purchase.

F. Report to Congress

16. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of the Report and Order,
including the FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.

G. Effective Date of Adopted Rules

17. Pursuant to 5 U.S.C. 553(d), the
rules adopted herein shall become
effective November 17, 2003.

Ordering Clauses

18. Pursuant to the authority of
sections 1, 4(i), 7, 10, 201, 202, 208, 214,
301, 303, 308, 309(j), 310, and 710 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 157,
160, 201, 202, 208, 214, 301, 303, 308,
309(j), 310, and 610, the rule changes
are amended as set forth below and
shall become effective November 17,
2003.

List of Subjects in 47 CFR Parts 2 and
20

Communications common carriers.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

» For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Parts 2 and
20 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

= 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.
= 2. Amend § 2.1033 by adding
paragraph (d) to read as follows:

§2.1033 Application for certification.

* * * * *

(d) Applications for certification of
equipment operating under part 20, that
a manufacturer is seeking to certify as
hearing aid compatible, as set forth in
§ 20.19 of that part, shall include a
statement indicating compliance with
the test requirements of § 20.19 and
indicating the appropriate U-rating for
the equipment. The manufacturer of the
equipment shall be responsible for
maintaining the test results.

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

= 3. The authority citation for part 20
continues to read as follows:

Authority: 47 U.S.C. 154, 160, 251-254,
303, and 332 unless otherwise noted.
= 4. Amend part 20 by adding § 20.19 to
read as follows:

§20.19 Hearing aid-compatible mobile
handsets.

(a) Scope of section. This section is
applicable to providers of Broadband
Personal Communications Services (part
24, subpart E of this chapter), Cellular
Radio Telephone Service (part 22,
subpart H of this chapter), and
Specialized Mobile Radio Services in
the 800 MHz and 900 MHz bands
(included in part 90, subpart S of this
chapter) if such providers offer real-
time, two-way switched voice or data
service that is interconnected with the
public switched network and utilizes an
in-network switching facility that
enables the provider to reuse
frequencies and accomplish seamless
hand-offs of subscriber calls. This
section also applies to the
manufacturers of the wireless phones
used in delivery of these services.

(b) Technical standard for hearing aid
compatibility. A wireless phone used for
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public mobile radio services is hearing
aid compatible for the purposes of this
section if it meets, at a minimum:

(1) For radio frequency interference:
U3 as set forth in the standard
document ANSI C63.19-2001
“American National Standard for
Methods of Measurement of
Compatibility between Wireless
Communication Devices and Hearing
Aids, ANSI C63.19-2001" (published
October 8, 2001—available for purchase
from the American National Standards
Institute); and

(2) For inductive coupling: U3T rating
as set forth in the standard document
ANSI C63.19-2001 “American National
Standard for Methods of Measurement
of Compatibility between Wireless
Communication Devices and Hearing
Aids, ANSI C63.19-2001" (published
October 8, 2001—available for purchase
from the American National Standards
Institute).

(3) Manufacturers must certify
compliance with the test requirements
and indicate the appropriate U-rating for
the wireless phone as set forth in
§2.1033(d) of this chapter.

(c) Phase-in for public mobile service
handsets concerning radio frequency
interference.

(1) Each manufacturer of handsets
used with public mobile services for use
in the United States or imported for use
in the United States must:

(i) Offer to service providers at least
two handset models for each air
interface offered that comply with
§20.19(b)(1) by September 16, 2005; and

(ii) Ensure at least 50 percent of their
handset offerings for each air interface
offered comply with § 20.19(b)(1) by
February 18, 2008.

(2) And each provider of public
mobile service must:

(i) Include in their handset offerings
at least two handset models per air
interface that comply with § 20.19(b)(1)
by September 16, 2005 and make
available in each retail store owned or
operated by the provider all of these

handset models for consumers to test in
the store; and

(ii) Ensure that at least 50 percent of
their handset models for each air
interface comply with § 20.19(b)(1) by
February 18, 2008, calculated based on
the total number of unique digital
wireless handset models the carrier
offers nationwide.

(3) Each Tier I carrier must:

(i) Include in their handset offerings
at least two handset models or 25
percent of the total number of unique
digital wireless handset models offered
by the carrier nationwide (calculated
based on the total number of unique
digital wireless handset models the
carrier offers nationwide), whichever is
greater, for each air interface that
comply with § 20.19(b)(1) by September
16, 2005, and make available in each
retail store owned or operated by the
carrier all of these handset models for
consumers to test in the store; and

(ii) Ensure that at least 50 percent of
their handset models for each air
interface comply with § 20.19(b)(1) by
February 18, 2008, calculated based on
the total number of unique digital
wireless phone models the carrier offers
nationwide.

(d) Phase-in for public mobile service
handsets concerning inductive coupling.

(1) Each manufacturer of handsets
used with public mobile services for use
in the United Sates or imported for use
in the United States must offer to
service providers at least two handset
models for each air interface offered that
comply with § 20.19(b)(2) by September
18, 2006.

(2) And each provider of public
mobile service must include in their
handset offerings at least two handset
models for each air interface that
comply with § 20.19(b)(2) by September
18, 2006 and make available in each
retail store owned or operated by the
provider all of these handset models for
consumers to test in the store.

(e) De minimis exception.

(1) Manufacturers or mobile service
providers that offer two or fewer digital

wireless handsets in the U.S. are exempt
from the requirements of this section.
For mobile service providers that obtain
handsets only from manufacturers that
offer two or fewer digital wireless phone
models in the U.S., the service provider
would likewise be exempt from the
requirements of this section.

(2) Manufacturers or mobile service
providers that offer three digital
wireless handset models, must make at
least one compliant phone model in two
years. Mobile service providers that
obtain handsets only from
manufacturers that offer three digital
wireless phone models in the U.S.
would be required to offer at least one
compliant handset model.

(f) Labeling requirements. Handsets
used with public mobile services that
are hearing aid compatible, as defined
in § 20.19(b) of this chapter, shall
clearly display the U-rating, as defined
in 20.19(b)(1), (2) on the packaging
material of the handset. An explanation
of the ANSI C63.19-2001 U-rating
system shall also be included in the
owner’s manual or as an insert in the
packaging material for the handset.

(g) Enforcement. Enforcement of this
section is hereby delegated to those
states which adopt this section and
provide for enforcement. The
procedures followed by a state to
enforce this section shall provide a 30-
day period after a complaint is filed,
during which time state personnel shall
attempt to resolve a dispute on an
informal basis. If a state has not adopted
or incorporated this section, or failed to
act within 6 months from the filing of
a complaint with the state public utility
commission, the Commission will
accept such complaints. A written
notification to the complainant that the
state believes action is unwarranted is
not a failure to act. The procedures set
forth in part 68, subpart E of this
chapter are to be followed.

[FR Doc. 03-23527 Filed 9-15-03; 8:45 am]
BILLING CODE 6712-01-U
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[CGD05-03-116]

RIN 1625-AA00

Security Zone; Three Mile Island
Generating Station, Susquehanna
River, Dauphin County, PA

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a permanent security zone
on the waters adjacent to the Three Mile
Island Generating Station. This would
protect the safety and security of the
plant from subversive activity, sabotage,
or terrorist attacks initiated from
surrounding waters. This action would
close water areas around the plant.

DATES: Comments and related material
must reach the Coast Guard on or before
November 17, 2003.

ADDRESSES: You may mail comments
and related material to Coast Guard
Marine Safety Office Philadelphia, One
Washington Avenue, Philadelphia,
Pennsylvania, 19147. The Marine Safety
Office Philadelphia Waterways
Management Branch maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the above
mentioned office between 8 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Kevin Sligh or
Lieutenant Junior Grade Toussaint
Alston, Coast Guard Marine Safety
Office/Group Philadelphia, at (215)
271-4889.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-03-116),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Marine
Safety Office Philadelphia, Waterways
Management Branch at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

Terrorist attacks on September 11,
2001, inflicted catastrophic human
casualties and property damage. These
attacks highlighted the terrorists’ ability
and desire to utilize multiple means in
different geographic areas to increase
their opportunities to successfully carry
out their mission, thereby maximizing
destruction using multiple terrorist acts.

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. The threat of
maritime attacks is real as evidenced by
the October 2002 attack on a tank vessel
off the coast of Yemen and the prior
attack on the USS COLE. These attacks
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the

September, 11, 2001 attacks and that
such disturbances continue to endanger
the international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks, (67 FR 58317,
September 13, 2002); Continuation of
the National Emergency With Respect
To Persons Who Commit, Threaten To
Commit, Or Support Terrorism, (67 FR
59447, September 20, 2002). The U.S.
Maritime Administration (MARAD) in
Advisory 02—07 advised U.S. shipping
interests to maintain a heightened state
of alert against possible terrorist attacks.
MARAD more recently issued Advisory
03-01 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attack to the transportation
community in the United States. The
ongoing hostilities in Afghanistan and
Iraq have made it prudent for U.S. ports
and waterways to be on a higher state
of alert because the al Qaeda
organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

Due to increased awareness that
future terrorist attacks are possible, the
Coast Guard as lead federal agency for
maritime homeland security, has
determined that the Captain of the Port
must have the means to be aware of,
deter, detect, intercept, and respond to
asymmetric threats, acts of aggression,
and attacks by terrorists on the
American homeland while still
maintaining our freedoms and
sustaining the flow of commerce. A
security zone is a tool available to the
Coast Guard that may be used to limit
vessel traffic in a specific area to help
protect waterfront facilities from
damage, injury, or terrorist attack.

On June 4, 2003, we published a
temporary final rule entitled, ““Security
Zone; Three Mile Island Generating
Station, Susquehanna River, Dauphin
County, PA,” in the Federal Register (68
FR 33399). The temporary final rule
designates the waters of the
Susquehanna River in the vicinity of the
Three Mile Island Generating Station a
security zone. No person or vessel may
enter or navigate within this security
zone without the permission of the
Coast Guard. We propose to make the
security zone in this area permanent.
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Discussion of Proposed Rule

This NPRM proposes to place a
permanent security zone around critical
infrastructure at the Three Mile Island
Generating Station on the Susquehanna
River, Dauphin County, Pennsylvania.
No person or vessel would be able to
enter or remain in the prescribed
security zone without the permission of
the Captain of the Port, Philadelphia,
PA or designated representative.
Federal, state, and local agencies would
assist the Coast Guard in the
enforcement of this proposed rule.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
entities: Owners or operators of fishing
vessels and recreational vessels
intending to transit portions of the
Susquehanna River.

This security zone would not have a
significant impact on a substantial
number of small entities for the
following reasons: The restrictions affect
only a limited area and vessel traffic
could pass safely around the security
zone. Additionally, the opportunity to
engage in recreational and charter
fishing outside the geographical limits

of the security zone would not be
disrupted.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Junior Grade Kevin Sligh or
Lieutenant Junior Grade Toussaint
Alston, Coast Guard Marine Safety
Office/Group Philadelphia, at (215)
271-4889.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental

Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and
Security Risks. This rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to security that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
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a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction an “Environmental Analysis
Check List” and a “Categorical
Exclusion Determination” are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(G), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add § 165.554 to read as follows:

§165.554 Security Zone; Three Mile Island
Generating Station, Susquehanna River,
Dauphin County, Pennsylvania.

(a) Location. The following area is a
security zone: the waters of the
Susquehanna River in the vicinity of the
Three Mile Island Generating Station
bounded by a line beginning at
40°09'14.74" N, 076°43'40.77" W; thence
t0 40°09'14.74" N, 076°43'42.22" W;
thence to 40°09'16.67" N, 076°43'42.22"
W; thence to 40°09'16.67" N, 076° 43’
40.77" W; thence back to the beginning
point at 40°09'14.74" N, 076°43'40.77"
W. All coordinates reference Datum:
NAD 1983.

(b) Regulations. (1) All persons are
required to comply with the general
regulations governing security zones in
§165.33 of this part.

(2) No person or vessel may enter or
navigate within this security zone
unless authorized to do so by the Coast
Guard or designated representative. Any
person or vessel authorized to enter the
security zone must operate in strict
conformance with any directions given
by the Coast Guard or designated
representative and leave the security
zone immediately if the Coast Guard or
designated representative so orders.

(3) The Coast Guard or designated
representative enforcing this section can
be contacted on VHF Marine Band
Radio, channels 13 and 16. The Captain

of the Port can be contacted at (215)
271-4807.

(4) The Captain of the Port will notify
the public of any changes in the status
of this security zone by Marine Safety
Radio Broadcast on VHF-FM marine
band radio, channel 22 (157.1 MHZ).

(c) Definitions. For the purposes of
this section, Captain of the Port means
the Commanding Officer of the Coast
Guard Marine Safety Office/Group
Philadelphia or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain
of the Port to act as a designated
representative on his behalf.

Dated: August 7, 2003.
Jonathan D. Sarubbi,

Captain, U.S. Coast Guard, Captain of the
Port Philadelphia.

[FR Doc. 03-23600 Filed 9-15-03; 8:45 am]|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WI111-1b; FRL-7547-4]

Approval and Promulgation of
Implementation Plans; Wisconsin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: We are proposing to approve
a revision to the Wisconsin particulate
matter (PM) State Implementation Plan
(SIP). The SIP revision was submitted
by the Wisconsin Department of Natural
Resources (WDNR) on October 7, 2002,
and is approvable because it satisfies the
requirements of the Clean Air Act.
Specifically, EPA is proposing to
approve revisions to chapter NR 415,
Wisconsin Administrative Code into the
Wisconsin PM SIP. The changes to the
rule will allow certain state designated
nonattainment areas for total suspended
particulates (TSP) to retain the PM
limits and control requirements which
helped lower PM concentrations in
those areas. In the Final Rules section of
this Federal Register, EPA is approving
the state’s SIP revision, as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If we receive no adverse comments
in response to that direct final rule, we
plan to take no further action on this
proposed rule. If we receive significant
adverse comments, in writing, which we
have not addressed, we will withdraw

the direct final rule and address all
public comments received in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document.

DATES: EPA must receive written
comments on or before October 16,
2003.

ADDRESSES: Send written comments to:
Carlton Nash, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

Comments may also be submitted
electronically or through hand delivery/
courier, please follow the detailed
instructions described in part (I)(B)(1)(i)
through (iii) of the Supplementary
Information section.

You may inspect copies of the
documents relevant to this action during
normal business hours at the following
location: Regulation Development
Section, Air Programs Branch, (AR-18]J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Please contact Christos Panos at (312)
353—-8328 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Regulation Development
Section, Air Programs Branch, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-8328.
panos.christos@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under “Region 5 Air Docket WI111".
The official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
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Illinois 60604. EPA requests that if at all
possible, you contact the contact listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30, excluding
Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
Regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket WI111” in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you

in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
nash.carlton@epa.gov. Please include
the text “Public comment on proposed
rulemaking Region 5 Air Docket WI111”
in the subject line. EPA’s e-mail system
is not an “anonymous access” system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then click
on the button “TO SEARCH FOR
REGULATIONS CLICK HERE” and
select Environmental Protection Agency
as the Agency name to search on. The
list of current EPA actions available for
comment will be listed. Please follow
the online instructions for submitting
comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Carlton Nash, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, [llinois
60604. Please include the text “Public
comment on proposed rulemaking
Regional Air Docket WI111” in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: Carlton
Nash, Chief, Regulation Development
Section, Air Programs Branch, (AR-18J),

U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30 excluding Federal
holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as GBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
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response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

E. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

For additional information see the
direct final rule published in the rules
section of this Federal Register.

Dated: July 25, 2003.

Bharat Mathur,

Acting Regional Administrator, Region 5.
[FR Doc. 03—23427 Filed 9-15-03; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 259-0414; FRL-7558-7]
Revisions to the California State

Implementation Plan, South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the South Coast Air Quality

Management District (SCAQMD) portion
of the California State Implementation
Plan (SIP). This revision concerns
oxides of nitrogen (NOx) emissions at
truck stops. We are proposing to
approve a local rule to regulate this
emission source under the Clean Air Act
as amended in 1990 (CAA or the Act).
We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
October 16, 2003.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
or e-mail to steckel.andrew@epa.gov.

You can inspect copies of the
submitted SIP revision and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
1001 “T”’ Street, Sacramento, CA 95814.

South Coast Air Quality Management
District, 21865 E. Copley Drive, Diamond
Bar, CA 91765.

A copy of the rule may also be available
via the Internet at http://www.arb.ca.gov/

TABLE 1—SUBMITTED RULES

drdb/drdbltxt.htm. Please be advised that
this is not an EPA Web site and may not
contain the same version of the rule that was
submitted to EPA.

FOR FURTHER INFORMATION CONTACT:
Yvonne Fong, EPA Region IX, (415)
947-4117, fong.yvonnew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. EPA’s Evaluation and Action.
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. Public comment and final action.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What Rule Did the State Submit?

Table 1 lists the rule addressed by this
proposal with the dates that it was
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency Rule #

Rule title

Adopted Submitted

SCAQMD 1634

Pilot Credit Generation Program for Truck Stops .........ccccccevciieiiennns

11/09/01 01/22/02

On February 27, 2002, this rule
submittal was found to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of This
Rule?

There are no previous versions of
Rule 1634 in the SIP and the SCAQMD
has not adopted any earlier versions of
this rule.

C. What Is the Purpose of the Submitted
Rule?

The submitted rule will allow mobile
source emission reduction credits
(MSERGs) to be generated from the use
of electric power in lieu of diesel-
powered engines for trailer refrigeration
units operating in standby mode, for on-
board electrical systems, or for heating,
ventilating, and air conditioning of
truck cabs at truck stops. The MSERCs
can be used by stationary sources in the
SCAQMD’s Regional Clean Air
Incentive Market (RECLAIM) program to

meet declining emission limits. The
TSD has more information about this
rule.

I1. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act) and must not relax existing
requirements (see sections 110(l) and
193).

Guidance and policy documents that
we used to define specific evaluation
criteria include the following:

1. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” (the NOx
Supplement), 57 FR 55620, November
25, 1992.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule

Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. “Improving Air Quality with
Economic Incentive Programs,” January
2001, Office of Air and Radiation, EPA-
452/R-01-001. This guidance document
applies to discretionary economic
incentive programs (EIPs) and
represents the agency’s interpretation of
what EIPs should contain in order to
meet the requirements of the CAA.
Because this guidance is non-binding
and does not represent final agency
action, EPA is using the guidance as an
initial screen to determine whether
approvability issues arise.

B. Does the Rule Meet the Evaluation
Criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, SIP relaxations
and EIPs.

The TSD has more information on our
evaluation.
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C. Public Comment and Final Action

Because EPA believes the submitted
rule fulfills all relevant requirements,
we are proposing to fully approve it as
described in section 110(k)(3) of the Act.
We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate this rule
into the federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the

distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: September 3, 2003.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. 03-23593 Filed 9-15-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN144-3; FRL-7559-1]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to particulate matter (PM)
control requirements for certain Indiana
natural gas combustion sources subject
to 326 Indiana Administrative Code
(IAC) 6-1, Indiana’s PM regulations.
EPA is also proposing to approve
various cleanup revisions to this rule.
The revision primarily concerns PM
limits for combustion sources that burn

natural gas and are located in certain
Indiana counties. Other revisions to the
rule are minor rewording changes, the
updating of source and facility names,
and the elimination of references to
sources that have shut down. EPA is
proposing to approve the requested
revisions.

DATES: The EPA must receive written
comments by October 16, 2003.

ADDRESSES: You should mail written
comments to: J. Elmer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Comments may also be submitted
electronically, or through hand
delivery/courier, please follow the
detailed instructions described in
Part(I)(B) of the SUPPLEMENTARY
INFORMATION section.

You may inspect copies of Indiana’s
submittal at: Regulation Development
Section, Air Programs Branch (AR-18]J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer,
Regulation Development Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, Telephone:
(312) 886—6524, e-mail:
rau.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” are used we mean
the EPA.

Table of Contents

1. General Information
II. Background
III. What is the EPA proposing to approve?
A. Provisions for natural gas combustion
sources
B. Cleanup revisions
IV. What is the EPA’s analysis of the
requested revisions?
V. What are the environmental effects of
these actions?
VL. Public comments
VII. Summary of EPA action
VIIL Statutory and Executive Order Reviews

1. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under “Region 5 Air Docket IN144.”
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The official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that if at all
possible, you contact the contact listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30 excluding
Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and learn how to
submit comments on Federal rules that
have been published in the Federal
Register, the Government’s legal
newspaper, and that are open for
comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket IN144” in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the

close of the comment period will be
marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.

If EPA cannot read your comment due
to technical difficulties and cannot

contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
bortzer.jay@epa.gov. Please include the
text “Public comment on proposed
rulemaking Region 5 Air Docket IN144”
in the subject line. EPA’s e-mail system
is not an “anonymous access” system. If
you send an e-mail comment directly
without going through regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to regulations.gov at
http://www.regulations.gov, then click
on the button “TO SEARCH FOR
REGULATIONS CLICK HERE”, and
select Environmental Protection Agency
as the Agency name to search on. The
list of current EPA actions available for
comment will be listed. Please follow
the online instructions for submitting
comments. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII

file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:

J. Elmer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604. Please include the text “Public
comment on proposed rulemaking
Regional Air Docket IN144” in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: J. Elmer
Bortzer, Chief, Regulation Development
Section, Air Programs Branch, (AR-18]J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30 excluding Federal
holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.
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2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

II. Background

Indiana submitted a State
Implementation Plan (SIP) request to
EPA on December 19, 2001. This request
sought approval of provisions for certain
natural gas combustion sources, cleanup
provisions, and other changes to 326
IAC 6-1. EPA published a proposed and
a direct final rule to approve the
requested revisions in the Federal
Register on October 11, 2002 (67 FR
63268-70, 63353). EPA received an
adverse comment on the rule from Ispat
Inland, Inc. concerning the inclusion of
326 IAC 6-1-10.1(1) through (v),
Continuous Compliance Plan
requirements for Lake County, Indiana.
As a result of this adverse comment,
EPA published a withdrawal of the
direct final rule in the November 27,
2002 Federal Register (67 FR 70850).

On January 19, 2002, Indiana revised
326 IAC 6-1, to delete subsection 1(b),
which concerned the relationship
between the limitations in that rule and
emission limitations established in
certain State operating permits. This
action also included realphabetizing
sections 1(c) and 1(d) to 1(b) and 1(c)
respectively. Subsection 1(b) was
deleted for consistency purposes based
on changes made to the part 70 program,
as described in the Indiana Part 70
Submittal dated March 20, 2002. The
revision made to the rule by deleting the
original 326 IAC 6—1-1(b) will not be
evaluated in this rulemaking action. For
this SIP revision request, EPA will only
be evaluating the new rule 6-1-1
subsections (a), (b), and (c) (formerly (a),
(c), and (d)). In addition, by letter of
March 17, 2003 to EPA, Indiana
requested that EPA take no further
action on the continuous compliance
plan provisions in 326 IAC 6-1-10.1(1)
through (v) and the Lake County

contingency particulate matter
contingency measures in 326 IAC 6-1—
11.2.

IT1. What Is the EPA Proposing To
Approve?

EPA is proposing to approve changes
to 326 IAC 6-1 as revisions to the
Indiana SIP. These revisions include
exempting certain natural gas
combustion sources from PM emissions
limits and replacing the limits with a
requirement that such sources may only
burn natural gas. The other changes
consist of certain cleanup provisions,
such as removing limits for sources that
have shut down and updating names of
sources.

A. Provisions for Natural Gas
Combustion Sources

Revised 326 TAC 6—-1-1(b) states that
PM limitations shall not be established
for combustion units that burn only
natural gas at sources or facilities
identified in sections 8.1, 9, and 12
through 18 of the rule, as long as the
units continue to burn only natural gas.
The provisions of 326 IAC 6—1-1(b)
apply to sources in Clark, Dearborn,
Dubois, Howard, Marion, St. Joseph,
Vanderburgh, Vigo, and Wayne
counties.

This revision replaces PM limitations
on gas-fired combustion units with the
requirement that they only burn natural
gas. Since natural gas combustion
sources generally have very low PM
emissions, enforcement of the ‘“‘natural
gas only” requirement will ensure that
these units do not emit PM in excess of
what would have been required under
the previously approved rules. Revised
6—1—1(c) states that if the emission
limits in sections 2 and 8.1 through 18
conflict with or are inconsistent with
new source performance standards
established in 326 IAC 12, then the
more stringent limitations apply.

In addition, since this revised rule
does not allow increased emissions over
the current limits, this change is not
expected to have an adverse effect on air
quality. Therefore, EPA is proposing to
approve this requested SIP revision.

B. Cleanup Revisions

These revisions affect several sections
of 326 IAC 6-1. They are sections 1(a),
1.5, 2 through 6, 8.1, 9, 10.1(a) through
(k), 11.1, and 12 through 18. They
generally consist of adding definitions,
minor wording changes, updating of
source and facility names, and
elimination of reference to sources or
facilities that have shut down. While
these changes will not result in a
decrease in actual PM emissions,
removal of sources and facilities that

have shut down will result in a decrease
in the emissions allowed under the
rules. EPA is also proposing to approve
the cleanup revisions into the SIP.

IV. What Is the EPA’s Analysis of the
Requested Revisions?

The primary revision replaces PM
limitations on gas-fired combustion
units with the requirement that they
only burn natural gas. PM emissions
from sources burning natural gas are
typically very low. The AP—42 emission
factor from natural gas combustion for
filterable PM is 1.9 pounds per million
standard cubic feet of natural gas. This
is equivalent to 0.00186 pounds per
million British Thermal Units. EPA
assumes that all PM resulting from
natural gas combustion is less than one
micrometer (Um) in diameter. Therefore,
the AP-42 PM emission factor is also a
valid estimate of PM less than 10 pm
diameter(PM-10) emissions. The
addition of 326 IAC 6-1-1(b) is not
expected to harm air quality because
natural gas burns with low PM
emissions. Therefore, the emissions will
not exceed the current limits.

Additional revisions to other portions
of 326 IAC 6-1 help clean up the rule.
These revisions consist of adding
definitions, minor rewording, updating
of source and facility names, and
elimination of reference to sources that
have shut down. The rewording of the
rule helps increase its clarity. Some
facilities and sources have changed their
names since the last update of the rule.
These revisions update the name of
those facilities and sources. Indiana has
requested that EPA delete from the rule
sources that have shut down. The
updates and deletions will keep the SIP
current.

V. What Are the Environmental Effects
of These Actions?

Particulate matter interferes with lung
function when inhaled. Exposure to PM
can cause heart and lung disease. PM
also aggravates asthma and bronchitis.
Airborne particulate is the main source
of haze that causes a reduction in
visibility. It also is deposited on the
ground and in the water. This harms the
environment by changing the nutrient
and chemical balance.

The addition of 326 TAC 6—-1-1(b) will
not cause sources to emit PM in excess
of the emission limits because natural
gas burns with low PM emissions. Since
this SIP revision does not relax any
emissions limits it will not have an
adverse effect on air quality. Also, the
elimination of limits on sources that
have shut down will result in lower
overall allowed PM emission limits.
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VI. Public Comments

Any public comments submitted on
the October 11, 2002 proposed rule
must be resubmitted to be considered in
this proposed rulemaking action. As
stated above, comments must be
received by October 16, 2003.

VII. Summary of EPA Action

EPA is proposing to approve revisions
to 326 IAC 6-1, Indiana’s PM emission
limits. The revisions include the
addition of a provision allowing sources
in certain counties that are burning only
natural gas to be exempt from PM
emission limits and providing that if
there are conflicting limits, the more
stringent limitation will apply. Other
revisions consist of adding a section of
definitions, minor rewording, updating
of source and facility names, and
elimination of reference to sources that
have shut down.

VIII. Statutory and Executive Order
Reviews

Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
“answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *” 44 U.S.C.
3502(3)(A). Because the proposed FIP
only applies to one company, the
Paperwork Reduction Act does not

apply.
Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the

Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
proposes to approve pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. Thus,
Executive Order 13175 does not apply
to this rule.

Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
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the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action which does
not require the public to perform
activities conducive to the use of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Dated: September 3, 2003.

Jerri-Anne Garl,

Acting Regional Administrator, Region 5.
[FR Doc. 03-23592 Filed 9—15-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 185-1185; FRL-7559-2]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: We, the EPA, are proposing to
approve a revision to the plan prepared
by Missouri to maintain the 1-hour
national ambient air quality standard
(NAAQS) for ozone in the Missouri
portion of the Kansas City maintenance
area through the year 2012. This plan is
applicable to Clay, Jackson and Platte
Counties. This revision is required by
the Clean Air Act. A similar notice
pertaining to the Kansas portion of the
Kansas City maintenance area is being
done in conjunction with this
document. The effect of this approval is
to ensure Federal enforceability of the
state air program plan and to maintain
consistency between the state-adopted
plan and the approved SIP.

DATES: Comments must be received on
or before October 16, 2003.

ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be submitted to Leland Daniels,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101. Electronic comments should be
sent either to Leland Daniels at
daniels.leland@epa.gov or to http://
www.regulations.gov, which is an
alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in ‘““What action
is EPA taking” in the SUPPLEMENTARY
INFORMATION section.

Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Leland Daniels at (913) 551-7651, or by
e-mail at daniels.leland@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process
for a SIP?

What are the criteria for approval of
a maintenance plan?

What does Federal approval of a state
regulation mean to me?

What is in the state’s plan to maintain
the standard?

Have the requirements for approval of
a SIP revision been met?

What action is EPA taking?

What Is a SIP?

The Clean Air Act (CAA or Act) at
section 110 requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Are the Criteria for Approval of
a Maintenance Plan?

The requirements for the approval
and revision of a maintenance plan are
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found in section 175A of the CAA. A
maintenance plan must provide a
demonstration of continued attainment
including the control measures relied
upon, provide contingency measures for
the prompt correction of any violation
of the standard, provide for continued
operation of the ambient air quality
monitoring network, provide a means of
tracking the progress of the plan, and
include the attainment emissions
inventory and new budgets for motor
vehicle emissions.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is in the State’s Plan To Maintain
the Standard?

For the past ten years, Missouri has
had a plan in place to maintain the 1-
hour ozone standard in the Missouri

portion of the Kansas City maintenance
area through 2002. The CAA requires
that the maintenance plan be revised to
provide for maintenance for ten years
after the expiration of the initial
maintenance period. Missouri’s
submittal of December 17, 2002,
contained a revised plan that describes
what will be done during the next ten-
year period to maintain the ozone
standard in the Missouri portion of the
Kansas City maintenance area through
2012. The following analysis will look
at the elements necessary for approval
of a maintenance plan and determine if
they have been fulfilled.

1. Demonstration of Continued
Attainment

This revised plan relies on an
attainment level of emissions of volatile
organic compounds (VOCs) and
nitrogen oxides (NOx) to maintain the
ozone standard through a combination
of control measures. These measures
include stationary, area and mobile
source controls. The annual emissions
from the entire area for 1999, a period
when no excursions or violations of the
standard occurred, and 2012, the last
year of the maintenance plan, are shown
in the table below.

LIST OF STATE RULES

EMISSIONS IN THE KANSAS CITY
MAINTENANCE AREA

Pollutant emission (tons
Year per OSD1)
VOC NOx CcO
1999 ..o 367.35 424.2 | 1706.0
2012 ... 335.55 373.4 | 1337.8

1The term “ozone summer day” is abbre-
viated as OSD.

As can be seen, total emissions
decreased during the ten-year
maintenance period. Thus the plan has
demonstrated that the 1-hour ozone
standard will be maintained. The full
emissions benefits obtained from state
and Federal control measures are
included in the table above. For the
demonstration of maintenance, it is only
necessary for the state to show that there
is no increase in the emissions. Clearly
excess emission benefits are included in
the demonstration.

Control measures used to reduce
emissions and maintain the standard are
shown in the following list. These
measures include stationary, mobile and
area source controls.

State rules

Title

10 CSR 10-2.040

10 CSR 10-2.080 ......ccoeviiviiiiiiiiiniicccin e
10 CSR 10-2.090
10 CSR 10-2.100 ...
10 CSR 10-2.150 ...
10 CSR 10-2.205 ...
10 CSR 10-2.210 ...
10 CSR 10-2.215 ...
10 CSR 10-2.220 ...
10 CSR 10-2.230 ...
10 CSR 10-2.260 ...
10 CSR 10-2.280

10 CSR 10-2.290
10 CSR 10-2.300

10 CSR 10-2.310
10 CSR 10-2.320 ...
10 CSR 10-2.330 ...
10 CSR 10-2.340 ...
10 CSR 10-2.360 ...
10 CSR 10-2.390

10 CSR 10-6.075
10 CSR 10-6.220

direct Heating.

Incinerators.
Open Burning Restrictions.
Time Schedule for Compliance.

Liquefied Cutback Asphalt Paving Restricted.

Maximum Allowable Emission of Particulate Matter from Fuel Burning Equipment Used for In-

Emission of Visible Air Contaminants from Internal Combustion Engines (rescinded 68 FR
12827, March 18, 2003). See 10 CSR 10-6.220.

Control of Emissions from Aerospace Manufacture and Rework Facilities.
Control of Emissions from Solvent Metal Cleaning.
Control of Emissions from Solvent Cleanup Operations.

Control of Emissions from Industrial Surface Coating Operations.
Control of Petroleum Liquid Storage, Loading, and Transfer.

Control of Emissions from Perchloroethylene Dry Cleaning Installations (rescinded 68 FR
36470, June 18, 2003). See 10 CSR 10-6.075.

Control of Emissions from Rotogravure and Flexographic Printing Facilities.

Control of Emissions from the Manufacturing of Paints, Varnishes, Lacquers, Enamels and
Other Allied Surface Coating Products.

Control of Emissions from the Application of Underbody Deadeners.

Control of Emissions from the Production of Pesticides and Herbicides.

Control of Gasoline Reid Vapor Pressure.

Control of Emissions from Lithographic Printing Facilities.

Control of Emissions from Bakery Ovens.

Conformity to State Implementation Plans of Transportation Plans, Programs, and Projects
Developed, Funded, or Approved Under Title 23 U.S.C. or the Federal Transit Act.

Maximum Achievable Control Technology Regulations.

Restriction of Emission of Visible Air Contaminants.

In addition, the plan relies upon the
Federal motor vehicle emissions control
program in effect as of May 22, 2002.
That program includes such rules as the

following that limit emissions from
vehicles and set certain fuel parameters:

 Tier II starting with MY 2004,

* National Low Emission Vehicles
program (MY-97 for the northeast
area and MY-2001 for the rest of the
USA),

e Tier 0 emission limits rule for model
year (MY) 1980 and 1981 vehicles,

* Tier I starting with MY 1994,
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* On-board refueling vapor recovery
starting with MY 1998,

» Heavy duty (HD) diesel rule starting
with MY 1991,

» HD diesel rule starting with MY 2004,
and

+ HD diesel rule starting with MY 2007

2. Contingency Measures

As required by the CAA, contingency
provisions are provided in the plan.
During the first two years of the plan,
2003 and 2004, if a violation occurs
anywhere within the maintenance area,
the state committed to using
transportation control measures
sufficient to achieve at least a five
percent reduction in area-wide
emissions.

For the remaining years of the
maintenance plan, 2005 through 2012,
two different triggers would initiate an
evaluation and selection of appropriate
control measures to implement. A
response would be invoked whenever a
future emissions inventory shows that
VOC or NOx levels are more than five
percent above the 1999 emission
inventory levels or there is a pattern of
exceedances measured at the ambient
air quality monitors. At that time
Missouri would work cooperatively
with Kansas to evaluate and determine
what and where controls may be
required and the level of emissions
reductions needed. The study would be
completed within nine months and
control measures adopted within 18
months of the determination. This time
frame is similar to that in Kansas’
revised maintenance plan.

A response would also be invoked
whenever the NAAQS was violated. At
that time an analysis would be
completed within six months and
control measures adopted within 18
months and implemented expeditiously
taking into consideration the ease of
implementation and the technical and
economic feasibility of the selected
measures. The state intends to
implement any necessary contingency
measures within 24 months after a
violation of the 1-hour ozone standard.
For both triggers, a number of potential
point source, mobile source, and area
source control measures are identified.
Thus acceptable contingency provisions
are provided in the plan as required by
the CAA.

Emission control measures relied
upon to maintain the NAAQS cannot be
used as a contingency measure.
Alternatively, emission control
measures can be used as contingency
measures to the extent that emissions
reductions achieved by these rules are
not necessary for maintaining the

NAAQS. Clearly, the excess emissions
reductions obtained from the Tier-II
rule, heavy duty diesel standards and
the Federal off-road engine standards
not needed for maintenance of the
NAAQS can be used as contingency
measures.

The CAA requires the inclusion of
contingency measures in a maintenance
plan to promptly correct any violation
of the standard. We believe that
Missouri is committing to and will take
action quickly to maintain the standard
in the event of a violation. Missouri has
listed measures to be considered,
intends to implement any necessary
contingency measures within 24 months
after a violation, and established a
process to develop contingency
measures if needed. Therefore, we
believe the SIP has fulfilled the
requirement for including contingency
measures in the plan as required by the
CAA. Any failure by the state to
implement contingency measures to
address a violation of the 1-hour
standard, within the 24-month time
frame in the plan, would be a failure to
implement the SIP.

3. Ambient Air Quality Monitoring

The current ambient air quality
monitoring network consisting of six
monitors operating in the Kansas City
area is described. Two monitors are
located in Liberty and Watkins Mill
Park and are considered to be
downwind monitors; two are placed in
populated areas at Rocky Creek,
previously located at Worlds of Fun and
the Kansas City International Airport;
one is placed upwind at Richards
Gebaur Airport; and one is located
downtown in Kansas City, Kansas. The
state did commit to continue monitoring
the air quality for the next ten years.

The ambient air quality is also
described. During the initial ten-year
period, the data indicates that a number
of exceedances of the standard did
occur from time to time. However, only
two violations of the standard occurred
during the time periods of 1993 through
1995 and again in 1995 through 1997.
The state implemented continency
measures to address these violations.
Note that no excursion nor violation
occurred during 1999, and no 1-hour
violations have occurred since 1997.

A review of the design values also
shows a decrease from the early
nonattainment designation through the
end of the first ten-year maintenance
period from 0.14 parts per million
(ppm) to 0.12 ppm. Although there was
some fluctuation in the design value
during the first ten-year maintenance
period (1992—2002), the value was

fairly stable ranging from 0.11 ppm to
0.13 ppm. From 1996 through
September 30, 2001, the design values
were below the value established in the
Act for classifying the area as a marginal
nonattainment area under section 181 of
the Act.

As required, air quality in the
metropolitan area has been monitored
during the past ten-year period and the
state has committed to continuing
monitoring the air quality for the next
ten-year maintenance period.

4. Tracking the Progress of the Plan

Continued maintenance of the ozone
standard depends, in part, upon the
state’s efforts toward tracking air quality
and VOC and NOx emissions. As noted
above, the state has committed to
measuring air quality for the next ten-
year period. In addition, the state has
committed to updating the emissions
inventory for the Missouri portion of the
Kansas City maintenance area every
three years. This inventory will include
point, area, mobile and biogenic
emissions sources. Under the discussion
of the contingency measures, the state
will compare future emission inventory
levels to the 1999 emission inventory
level. Lastly, the state will use the
conformity analysis of transportation
plans as a means of tracking mobile
source VOC and NOx precursor
emissions in the future. Thus the state
and EPA will utilize several methods for
tracking the progress of the maintenance
plan.

5. Emission Inventory and Motor
Vehicle Emissions Budgets

An emissions inventory was prepared
for the Kansas City area for the base year
of 1999 following EPA’s procedures as
provided in the Emissions Inventory
Improvement Program. The year 1999
year was selected for the inventory as no
excursion nor violations of the standard
occurred. Emissions were then projected
for 2012. The MOBILE6 emissions
model was used for on-road mobile
sources. The draft NONROAD model
released in June 2001 in support of the
2007 heavy-duty vehicle rule was used
to generate the 1999 and 2012 emissions
for off-road mobile sources. Area source
emissions, on-road mobile source
emissions and vehicle miles traveled for
2012 were based upon the new
population and employment forecast
approved by the Mid-American
Regional Council (MARC) Technical
Forecast Committee on July 11, 2002,
and the MARC Board in August 2002.
The emission inventory amounts are
shown in the table below.
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EMISSIONS INVENTORY OF THE KANSAS CITY AREA
1999 emissions 2012 emission
Emissions category (tons per OSD) (tons per OSD)
VOC NOx CcO VOC NOx CcO

On-road Mobile ........oooiiiiiiiiiee e, 92.3 152.9 1092.4 45,5 74.2 579.0
Off-road Mobile . 43.0 108.9 574.4 24.7 86.0 711.8
Biogenic ............ 113.85 | oo | e, 113.85 | i | e
Area ...... 89.9 23.3 24.9 112.1 26.0 27.7
POINE e 28.3 139.1 14.3 39.4 187.2 19.3
Lo ] 7= | R 367.35 424.2 1,706.0 335.55 373.4 1,337.8

Missouri has submitted a complete
and accurate emissions inventory of
VOC and NOx for the Kansas City area
and we are proposing to approve the
emissions inventory.

Based upon the updated emissions
inventory, the revised maintenance plan
contains new budgets (or limits) for
motor vehicle emissions resulting from
transportation plans for the Kansas City
area. Because emissions are less in 2012
than in 1999, our transportation
conformity rule (40 CFR 93.124) allows
for the allocation of amounts from one
emissions category to another if it is
provided for in the SIP. The SIP
submission did quantify the amount by
which the motor vehicle emissions
could be higher while still providing for
maintenance of the standard.

The new budgets must be found to
meet the adequacy criteria in the
transportation conformity rule before
they are used for transportation
conformity purposes. They were posted
to our Web site (http://www.epa.gov/
otaq/transp/conform/adequacy.htm) for
public comment. These emission
budgets have been under adequacy
review since their submittal to us. We
have reviewed the budgets and have
found that the budgets meet all of the
adequacy criteria in section 93.118 of
the transportation conformity rule.
These criteria include: (1) The SIP was
endorsed by the Governor (or his
designee) and was subject to a state
public hearing; (2) consultation among
Federal, state, and local agencies
occurred; (3) the emissions budget is
clearly identified and precisely
quantified; (4) the motor vehicle
emissions budget, when considered
together with all other emissions, is
consistent with attainment; and (5) the
motor vehicle emissions budget is
consistent with and clearly related to
the emissions inventory and control
strategy in the SIP. We are also required
to consider comments submitted to the
state at the public hearing. No
comments were received by the state on
the transportation conformity budgets.

The new area-wide budgets are shown
in the table below:

AREA-WIDE MOTOR VEHICLE
EMISSIONS BUDGET FOR 2012

Amount
Pollutant (tons per OSD)
VOC ..ot 64.7
NOX ocvieiieiieiieee e 97.8

These budgets support maintenance
of air quality in the Kansas City area
and, thus, were found adequate by us on
March 17, 2003 (see 68 FR 33690, June
5, 2003). These new budgets are to be
used in all subsequent conformity
determinations concerning
transportation plans in the Kansas City
area.

We believe that the motor vehicle
emissions budgets are consistent with
the control measures identified in this
maintenance plan and that this plan
demonstrates maintenance with the 1-
hour ozone standard. Separate from the
adequacy process discussed above and
for SIP purposes, in this document we
are proposing to approve the
transportation conformity budgets.

6. Legal Authority

The Missouri Air Conservation
Commission was granted legal authority
to develop and implement regulations
regarding air pollution under section
643.050 of the Revised Statutes of
Missouri. This includes the authority to
adopt, implement, and enforce any
subsequent emission control
contingency measures determined to be
necessary to correct future ozone
problems.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is

part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

Our review of the material submitted
also indicates that the state has revised
the maintenance plan in accordance
with requirements for a maintenance
plan in section 175A of the CAA.

What Action Is EPA Taking?

We are proposing to approve:

» Missouri’s revision of the
maintenance plan for the Missouri
portion of the Kansas City maintenance
area,

* The emissions inventory, and

* The transportation conformity
budgets.

We are soliciting comments on this
proposed action. Final rulemaking will
occur after consideration of any
comments. You may submit comments
either electronically or by mail. To
ensure proper receipt by EPA, identify
the appropriate rulemaking
identification number, MO 185-1185, in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.
If EPA cannot read your comment due
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to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

a. Electronic mail. Comments may be
sent by e-mail to Leland Daniels at
daniels.leland@epa.gov. Please include
identification number, MO 185-1185, in
the subject line. EPA’s e-mail system is
not an “anonymous access’’ system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

b. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to http://
www.regulations.gov, click on “To
Search for Regulations,” then select
Environmental Protection Agency and
use the “go” button. The list of current
EPA actions available for comment will
be listed. Please follow the online
instructions for submitting comments.
The system is an “anonymous access”
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

2. By Mail. Written comments should
be sent to the name and address listed
above.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This proposed rule also is not subject to
Executive Order 13045 “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 4, 2003.
James B. Gulliford,
Regional Administrator, Region 7.
[FR Doc. 03—23591 Filed 9-15-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[KS 184-1184; FRL-7559-4]

Approval and Promulgation of
Implementation Plans; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: We, the EPA, are proposing to
approve a revision to the plan prepared
by Kansas to maintain the 1-hour
national ambient air quality standard
(NAAQS) for ozone in the Kansas
portion of the Kansas City maintenance
area through the year 2012. This plan is
applicable to Johnson and Wyandotte
Counties. This revision is required by
the Clean Air Act. A similar notice
pertaining to the Missouri portion of the
Kansas City maintenance area is being
done in conjunction with this
document. The effect of this approval is
to ensure Federal enforceability of the
state air program plan and to maintain
consistency between the state-adopted
plan and the approved SIP.

DATES: Comments must be received on
or before October 16, 2003.

ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be submitted to Leland Daniels,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101. Electronic comments should be
sent either to Leland Daniels at
daniels.leland@epa.gov or to http://
www.regulations.gov, which is an
alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in “What action
is EPA taking” in the SUPPLEMENTARY
INFORMATION section.

Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Leland Daniels at (913) 551-7651, or by
e-mail at daniels.leland@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What Is a SIP?
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What Is the Federal Approval Process for a
SIP?

What are the Criteria for Approval of a
Maintenance Plan?

What Does Federal Approval of a State
Regulation Mean To Me?

What Is in the State’s Plan To Maintain the
Standard?

Have the Requirements for Approval of a SIP
Revision Been Met?

What Action Is EPA Taking?

What Is a SIP?

The Clean Air Act (CAA or Act) at
section 110 requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: Carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state

regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Are the Criteria for Approval of
a Maintenance Plan?

The requirements for the approval
and revision of a maintenance plan are
found in section 175A of the CAA. A
maintenance plan must provide a
demonstration of continued attainment
including the control measures relied
upon, provide contingency measures for
the prompt correction of any violation
of the standard, provide for continued
operation of the ambient air quality
monitoring network, provide a means of
tracking the progress of the plan, and
include the attainment emission
inventory and new budgets for motor
vehicle emissions.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is in the State’s Plan To Maintain
the Standard?

For the past ten years, Kansas has had
a plan in place to maintain the 1-hour
ozone standard in the Kansas portion of
the Kansas City maintenance area
through 2002. The CAA requires that
the maintenance plan be revised to
provide for maintenance for ten years
after the expiration of the initial
maintenance period. Kansas’ submittal
of December 17, 2002, contained a
revised plan that describes what will be
done during the next ten-year period to
maintain the ozone standard in the
Kansas portion of the Kansas City
maintenance area through 2012. The
following analyses will look at the
elements necessary for approval of a
maintenance plan and determine if they
have been fulfilled.

1. Demonstration of Continued
Attainment

This revised plan relies on an
attainment level of emissions of volatile
organic compounds (VOCs) and
nitrogen oxides (NOx) to maintain the
ozone standard through a combination
of control measures. These measures
include stationary, area and mobile

source controls. The annual emissions
from the entire area for 1999, a period
when no excursions or violations of the
standard occurred, and 2012, the last
year of the maintenance plan, are shown
in the table below.

EMISSIONS IN THE KANSAS CITY
MAINTENANCE AREA

Pollutant emission (tons per
1
Year 0sDY)
VOC NOx CO
1999 ............ 367.35 424.2 1706.0
2012 ............ 335.55 373.4 1337.8

1The term ozone summer day is abbre-
viated as OSD.

As can be seen, total emissions
decreased during the ten-year
maintenance period. Thus the plan has
demonstrated that the 1-hour ozone
standard will be maintained. The full
emissions benefits obtained from state
and Federal control measures are
included in the table above. For the
demonstration of maintenance, it is only
necessary for the state to show that there
is no increase in the emissions. Clearly
excess emission benefits are included in
the demonstration.

Control measures used to reduce
emissions and maintain the standard are
shown in the following list. These
measures include stationary, mobile and
area source controls.

LIST OF STATE RULES

State rules Title

28-19-61 .. | Definitions.

28-19-62 .. | Testing procedures.

28-19-63 .. | Automobile and light duty truck
surface coating.

28-19-64 .. | Bulk gasoline terminals.

28-19-65 .. | Volatile organic compounds lig-
uid storage in permanent
fixed roof tanks.

28-19-66 .. | Volatile organic compounds lig-
uid storage in external float-
ing roof tanks.

28-19-67 .. | Petroleum refineries.
28-19-68 .. | Leaks from petroleum refinery
equipment.

28-19-69 .. | Cutback asphalt.

28-19-70 .. | Leaks from gasoline delivery
vessels and vapor collection
systems.

28-19-71 .. | Printing operations.

28-19-72 .. | Gasoline dispensing facilities.

28-19-73 .. | Surface coating of miscella-
neous metal parts and prod-
ucts and metal furniture.

28-19-74 .. | Wool fiberglass manufacturing.

28-19-76 .. | Lithography printing operations.

28-19-77 .. | Chemical processing facilities
that operate alcohol plants or
liquid detergent plants.

28-19-714 | Solvent metal cleaning.
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LIST oF STATE RULES—Continued

State rules Title

28-19-717 | Control of volatile organic com-
pound emissions from com-
mercial bakery ovens in
Johnson and Wyandotte
Counties.

28-19-719 | Fuel volatility.

In addition, the plan relies upon the
Federal motor vehicle emissions control
program in effect as of June 21, 2002.
That program includes such rules as the
following that limit emissions from
vehicles and set certain fuel parameters:

—Tier 0 emission limits rule for model
year (MY) 1980 and 1981 vehicles,

—Tier I starting with MY 1994,

—Tier II starting with MY 2004,

—National Low Emission Vehicles
program (MY—-97 for the northeast
area and MY-2001 for the rest of the
USA),

—On-board refueling vapor recovery
starting with MY 1998,

—Heavy duty (HD) diesel rule starting
with MY 1991,

—HD diesel rule starting with MY 2004,
and

—HD diesel rule starting with MY 2007.

2. Contingency Measures

As required by the CAA, contingency
provisions are provided in the plan. The
state committed to reduce the total VOC
emissions identified in the combined
Johnson and Wyandotte County
inventory by five percent in response to
a future violation of the ozone standard.
Prior to implementation, the Kansas
Department of Health and Environment
(KDHE) will review the latest applicable
emissions inventory data, perform a
comprehensive evaluation of control
strategies and select those control
measures that provide the greatest
benefit and most cost-effective response
to achieve the needed VOC emissions
reduction. Control measures to be
considered will include but will not be
limited to the following measures:

—Stationary source controls (NOx and
VOQ), including offsets,

—Review and evaluation of existing
VOC regulations for the Kansas City
metropolitan area to identify
opportunities for additional
reductions through amendment of
these regulations as appropriate,

—Transportation control measurers
(TCMs) (to the extent that VOC
emissions reductions from these
TCMs can be accurately defined and
confirmed),

—Stage II vapor recovery, and

—Enhanced vehicle emissions
reduction programs.

Once a violation of the NAAQS has
been validated, the evaluation of control
strategies will be completed within 180
days. Selection of the appropriate
control measures will be done within 90
days of the completion of the
evaluation. The state intends to
implement any necessary contingency
measures within 24 months after a
violation of the 1-hour ozone standard
subject to KDHE’s administrative
regulation procedures, legislative
approval, and the mandatory public
participation process.

The SIP contains a statement that
funding must be provided by EPA to the
state for the study of control measures
once the NAAQS has been violated.
Under section 175A of the CAA, states
are obligated to identify and implement
contingency measures for the prompt
correction of any violation of the
standard, regardless of whether funding
is available.

In the response to comments, KDHE
states, “The statement [relating to
funding] is not meant to limit the State’s
commitment, but does necessarily
reflect the inherent limits on the State
executive branch to commit future
resources without legislative
authorization. While funding may be
presumed for planning purposes, failure
by the agency [KDHE] to recognize this
lack of spending powers risks
challenges that could upset the SIP
process in the future. The lack of
authority in the State agency is even
more compelling where the need for
funding from a Federal agency is
involved.” We believe that the state has
recognized its obligation under the CAA
and has made the appropriate
commitment to implement contingency
measures within a reasonable time
period of 24 months, if necessary.
Therefore, we believe the SIP has
fulfilled the requirement for including
contingency measures in the plan as
required in the CAA. Any failure by the
state to implement contingency
measures to address a violation of the 1-
hour standard, within the 24-month
time frame in the plan, would be a
failure to implement the SIP.

3. Ambient Air Quality Monitoring

The current ambient air quality
monitoring network consisting of six
monitors operating in the Kansas City
area is described. Two monitors are
located in Liberty and Watkins Mill
Park and are considered to be
downwind monitors; two are placed in
populated areas at Rocky Creek,
previously located at Worlds of Fun and
the Kansas City International Airport;
one is placed upwind at Richards
Gebaur Airport; and one is located

downtown in Kansas City, Kansas. The
state did commit to continue monitoring
the air quality for the next ten years.

The ambient air quality is also
described. During the initial ten-year
period, the data indicates that a number
of exceedances of the standard did
occur from time to time. However, only
two violations of the standard occurred
during the time periods of 1993 through
1995 and again in 1995 through 1997.
The state implemented continency
measures to address these violations.
Note that no excursion nor violation
occurred during 1999, and no 1-hour
violations have occurred since 1997.

A review of the design values also
shows a decrease from the early
nonattainment designation through the
end of the first ten-year maintenance
period from 0.14 parts per million
(ppm) to 0.12 ppm. Although there was
some fluctuation in the design value
during the first ten-year maintenance
period (1992—2002), the value was
fairly stable ranging from 0.11 ppm to
0.13 ppm. From 1996 through
September 30, 2001, the design values
were below the value established in the
Act for classifying the area as a marginal
nonattainment area under section 181 of
the Act.

As required, air quality in the
metropolitan area has been monitored
during the past ten-year period and the
state has committed to continuing
monitoring the air quality for the next
ten-year maintenance period.

4. Tracking the Progress of the Plan

Continued maintenance of the ozone
standard depends, in part, upon the
state’s efforts toward tracking air quality
and VOC and NOx emissions. As noted
above, the state has committed to
measuring air quality for the next ten-
year period. In addition, the state has
committed to updating the emissions
inventory for the Kansas portion of the
Kansas City maintenance area every
three years. This inventory will include
point, area, mobile and biogenic
emissions sources. The state will
compare future emission inventory
levels to the 1999 emission inventory
level. Thus the state and EPA will
utilize several methods for tracking the
progress of the maintenance plan.

5. Emissions Inventory and Motor
Vehicle Emissions Budgets

An emissions inventory was prepared
for the Kansas City area for the base year
of 1999 following EPA’s procedures as
provided in the Emissions Inventory
Improvement Program. The year 1999
year was selected for the inventory as no
excursion nor violations of the standard
occurred. Emissions were then projected
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for 2012. The MOBILE6 emissions
model was used for on-road mobile
sources. The draft NONROAD model
released in June 2001 in support of the
2007 heavy-duty vehicle rule was used
to generate the 1999 and 2012 emissions

for off-road mobile sources. Area source
emissions, on-road mobile source
emissions and vehicle miles traveled for
2012 were based upon the new
population and employment forecast
approved by the Mid-America Regional

Council (MARC) Technical Forecast
Committee on July 11, 2002, and the
MARC Board in August 2002. The
emission inventory amounts are shown
in the table below.

EMISSIONS INVENTORY OF THE KANSAS CITY AREA

1999 emis- 2012 emissions
Emissions category (toergnSer (tons per OSD)
OSD) VOC NOx CO VOC NOx

On-road Mobile 92.3 152.9 1092.4 45.5 74.2 579.0
Off-road Mobile . 43.0 108.9 574.4 24.7 86.0 711.8
Biogenic ............ 113.85 | oo | e, 11385 | i | e
ATBA .ttt 89.9 23.3 24.9 1121 26.0 27.7
POINE i 28.3 139.1 14.3 39.4 187.2 19.3
TOLAl i 367.35 424.2 1706.0 335.55 373.4 1337.8

Kansas has submitted a complete and
accurate emissions inventory of VOC
and NOx for the Kansas City area, and
we are proposing to approve the
emissions inventory.

Based upon the updated emissions
inventory, the revised maintenance plan
contains new budgets (or limits) for
motor vehicles emissions resulting from
transportation plans for the Kansas City
area. Because emissions are less in 2012
than in 1999, our transportation
conformity rule (40 CFR 93.124) allows
for the allocation of amounts from one
emissions category to another if it is
provided for in the SIP. The SIP
submission did quantify the amount by
which the motor vehicle emissions
could be higher while still providing for
maintenance of the standard.

The new budgets must be found to
meet the adequacy criteria in the
transportation conformity rule before
they are used for transportation
conformity purposes. They were posted
to our Web site (http://www.epa.gov/
otaq/transp/conform/adequacy.htm) for
public comment. These emission
budgets have been under adequacy
review since their submittal to us. We
have reviewed the budgets and have
found that the budgets meet all of the
adequacy criteria in section 93.118 of
the transportation conformity rule.
These criteria include: (1) The SIP was
endorsed by the Governor (or his
designee) and was subject to a state
public hearing; (2) consultation among
Federal, state, and local agencies
occurred; (3) the emissions budget is
clearly identified and precisely
quantified; (4) the motor vehicle
emissions budget, when considered
together with all other emissions, is
consistent with attainment; and (5) the
motor vehicle emissions budget is
consistent with and clearly related to

the emissions inventory and control
strategy in the SIP. We are also required
to consider comments submitted to the
state at the public hearing. No
comments were received by the state on
the transportation conformity budgets.
The new, area-wide budgets are shown
in the table below:

AREA-WIDE MOTOR VEHICLE
EMISSIONS BUDGET FOR 2012

Amount

Pollutant (tons per OSD)

64.7
97.8

These budgets support maintenance
of air quality in the Kansas City area
and, thus, were found adequate on
March 17, 2003 (see 68 FR 33690, June
5, 2003). These new budgets are to be
used in all subsequent conformity
determinations concerning
transportation plans in the Kansas City
area.

We believe that the motor vehicle
emissions budgets are consistent with
the control measures identified in this
maintenance plan and that this plan
demonstrates maintenance with the 1-
hour ozone standard. Separate from the
adequacy process discussed above and
for SIP purposes, in this document we
are proposing to approve the
transportation conformity budgets.

6. Legal Authority

The Kansas Air Quality act that
granted legal authority to the KDHE to
develop and implement regulations
regarding air pollution is found in the
Kansas Statutes Annotated, section 65—
3001 through 65-3028.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

Our review of the material submitted
also indicates that the state has revised
the maintenance plan in accordance
with requirements for a maintenance
plan in section 175A of the CAA.

What Action Is EPA Taking?

We are proposing to approve:

» Kansas’ revision of the maintenance
plan for the Kansas portion of the
Kansas City maintenance area,

* The emissions inventory, and

e The transportation conformity
budgets.

We are soliciting comments on this
proposed action. Final rulemaking will
occur after consideration of any
comments. You may submit comments
either electronically or by mail. To
ensure proper receipt by EPA, identify
the appropriate rulemaking
identification number, KS 184-1184, in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
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include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.

If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

a. Electronic mail. Comments may be
sent by e-mail to Leland Daniels at
daniels.leland@epa.gov. Please include
identification number, KS 184-1184, in
the subject line. EPA’s e-mail system is
not an ‘‘anonymous access” system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

b. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to http://
www.regulations.gov, click on “To
Search for Regulations,” then select
Environmental Protection Agency and
use the “go” button. The list of current
EPA actions available for comment will
be listed. Please follow the online
instructions for submitting comments.
The system is an “anonymous access”
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

2. By Mail. Written comments should
be sent to the name and address listed
above.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.

Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This proposed rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 4, 2003.

James B. Gulliford,

Regional Administrator, Region 7.

[FR Doc. 03—-23590 Filed 9-15-03; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC105-200331b; FRL-7559-6]

Approval and Promulgation of
Implementation Plans, North Carolina:
Miscellaneous Revisions to the
Forsyth County Local Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve revisions to the Local
Implementation Plan (LIP) submitted by
the Forsyth County Environmental
Affairs Department, through the State of
North Carolina, for the purpose of
amending or adding indirect heat
exchangers, cotton ginning operations,
bulk gasoline terminals, gasoline truck
tanks and vapor collection systems and
activities exempt from permit
requirements and other miscellaneous
rules within the Air Pollution Control
Requirements subchapter. In the Final
Rules Section of this Federal Register,
the EPA is approving the Forsyth county
LIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before October 16, 2003.
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ADDRESSES: All comments should be
addressed to: Rosymar De La Torre
Colén; Regulatory Development Section;
Air Planning Branch; Air, Pesticides and
Toxics Management Division; U.S.
Environmental Protection Agency
Region 4; 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in the
direct final rule, SUPPLEMENTARY
INFORMATION (sections I.B.1.i. through
iii.) which is published in the Rules
Section of this Federal Register.
FOR FURTHER INFORMATION CONTACT:
Rosymar De La Torre Colén, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—-8965. Ms. De La Torre Colon
can also be reached via electronic mail
at delatorre.rosymar@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule which is published in the
rules section of this Federal Register.
Dated: August 28, 2003.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 03—23583 Filed 9—15-03; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA-271-0412b; FRL-7551-9]

Revisions to the California State
Implementation Plan, Monterey Bay
Unified and San Joaquin Valley Unified
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) and the Monterey Bay
Unified Air Pollution Control District
(MBUAPCD) portions of the California
State Implementation Plan (SIP). These
revisions concern volatile organic
compounds (VOC) emissions from
organic solvents, animal reduction,
leather processing, and industries
coating glass products. We are
proposing to rescind and approve local
rules that regulate these emission

sources under the Clean Air Act as
amended in 1990 (CAA or the Act).

DATES: Any comments on this proposal
must arrive by October 16, 2003.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
or email to steckel.andrew@epa.gov.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations: California Air
Resources Board, Stationary Source
Division, Rule Evaluation Section, 1001
“I” Street, Sacramento, CA 95814.
Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud Ct.,
Monterey, CA 93940-6536. San Joaquin
Valley Unified Air Pollution Control
District, 1990 E. Gettysburg, Fresno, CA
93726.

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rules that were submitted
to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: MBUAPCD Rules 414 and 430
and SJVUAPCD Rules 4610 and 4661. In
the Rules and Regulations section of this
Federal Register, we are approving
these local rules and rule rescissions in
a direct final action without prior
proposal because we believe these SIP
revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: August 5, 2003.
Debbie Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 03—23589 Filed 9—15-03; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 183-1183; FRL-7559-7]
Approval and Promulgation of

Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
revisions to the lowa Operating Permits
Program for air pollution control
submitted to EPA on March 11, 2002,
and July 17, 2002. This action proposes
approval of numerous rules adopted by
the state in 2002. Iowa rule revisions
addressed in this action pertain to the
deadlines for which an application for
a significant modification is due, and
Title V insignificant activities, and
insignificant emission levels. Approval
of these revisions will ensure
consistency between the state and
federally-approved rules.

DATES: Comments on this proposed
action must be received in writing by
October 16, 2003.

ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be mailed to Judith Robinson,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101. Electronic comments should be
sent either to robinson.judith@epa.gov
or to http://www.regulations.gov, which
is an alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in “What action
is EPA taking” in the SUPPLEMENTARY
INFORMATION section of the direct final
rule which is located in the rules
section of the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Judith Robinson at (913) 551-7825, or
by e-mail at robinson.judith@epa.gov.
SUPPLEMENTARY INFORMATION: In the
final rules section of the Federal
Register, EPA is approving the state’s
operating permits program revisions as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no relevant adverse
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comments to this action. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in

a subsequent final rule based on this
proposed action. EPA will not institute

a second comment period on this action.

Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the

subject of an adverse comment. See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: September 4, 2003.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 03-23585 Filed 9-15-03; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 10, 2003.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Pamela_ Beverly_
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Permit for Movement of
Restricted Animals.

OMB Control Number: 0579-0051.

Summary of Collection: Title 21,
U.S.C. authorizes sections 111, 114,
114a, 1141, 115, 120, 121, 125, 126,
134a, 134c, 134f, and 134g of the 21
U.S.C. These authorities permit the
Secretary to prevent, control and
eliminate domestic animal diseases, as
well as to take actions to prevent and to
manage exotic animal diseases. Disease
prevention is the most effective method
of maintaining a healthy animal
population and for enhancing the
Animal and Plant Health Inspection
Service (APHIS) ability to compete in
the world market of animals and animal
product trade. When farm animals
become sick or have been exposed to a
disease, it is important that they be
removed promptly from their farms.
When transporting animals across state
lines, the owner completes VS Form 1—
27, “Permit for Movement of Restricted
Animals”.

Need and Use of the Information:
APHIS will collect the owner’s name,
address, the animals’ point of origin and
destination, the number of animals
being moved, the purpose of the
movement, and various pieces of animal
identification data so that each animal
can be identified. Meat inspector to
report the slaughter of the animals to
veterinary services also uses VS Form
1-27. Without the information, APHIS
would be unable to effectively monitor
and control the movement of sick
animals, a situation that could seriously
compromise the health of the U.S.
livestock population.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 4,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 996.

Animal and Plant Health Inspection
Service

Title: Poultry Imports and Export.

OMB Control Number: 0579-0141.

Summary of Collection: Title 21
U.S.C. authorizes sections 111, 114,
114a, 115, 120, 121, 125, 126, 134a,
134c, 134f, and 134g of 21 U.S.C. These

authorities permit the Secretary to
prevent, control and eliminate domestic
diseases such as brucellosis, as well as
to take actions to prevent and to manage
exotic diseases such as exotic Newcastle
disease (END) and other foreign
diseases. Disease prevention is the most
effective method for maintaining a
healthy animal population and
enhancing the Animal and Plant Health
Inspection Service (APHIS) ability to
compete in exporting animals and
animal products. The regulations under
which disease prevention activities are
contained are in Title 9, Chapter 1,
Subchapter D, and Parts 91 through 99
of the Code of Federal Regulations. The
purpose of these regulations is to allow
poultry meat that originates in the
United States to be shipped, for
processing purposes, to a region where
exotic Newcastle disease exists, and
then returned to the United States. The
process entails the use of four
information collection activities in the
form of a certificate of origin, serial
numbers, records that must be
maintained, and cooperative service
agreements that must be signed.

Need and Use of the Information:
APHIS will collect information to
ensure that imported poultry carcasses
pose a negligible risk of introducing
END into the United States.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 4.

Frequency of Responses:
Recordkeepking; Reporting: On
occasion.

Total Burden Hours: 30.

Animal and Plant Health Inspection
Service

Title: Tuberculosis, TB in Cattle,
Bison, and Goats.

OMB Control Number: 0579-0146.

Summary of Collection: Title 21,
U.S.C. authorizes sections 111, 114,
114a, 114-1, 115, 120, 121, 125, 126,
134a, 134c, 134f, and 134g of the 21
U.S.C. These authroities permit the
Secretary to prevent, control and
eliminate domestic animal diseases,
such as tuberculosis and brucellosis, as
well as to take actions to prevent and to
manage exotic animal diseases. Disease
prevention is the most effective method
of maintaining a healthy animal
population and for enhancing the
Animal and Plant Health Inspection
Service (APHIS) ability to compete in
the world market of animals and animal
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product trade. APHIS participates in the
Cooperative State-Federal Bovine
Tuberculosis Eradication Program,
which is a national program to eliminate
bovine tuberculosis from the United
States. Part 77 of Title 9, Code of
Federal Regulations, provides for the
assignment of tuberculosis risk
classifications for States, for the creation
of tuberculosis risk status zone within
the same State, and for conducting of
tests before regulated animals are
permitted to move interstate. The zone
system enhances the ability of States to
move healthy, tuberculosis-free cattle,
bison, goats, and captive cervids
interstate as well as internationally. The
zoning, testing and movement activities
will require the use of several
information collection activities.

Need and Use of the Information:
APHIS will collect the following: (1)
Submission of a formal request that a
zone within a given State is given a
different tuberculosis status than the
rest of the State, (2) an epidemiological
review of reports of all testing for all
zones within the State within 30 days of
testing, (3) the submission of an annual
report to APHIS in order to quality for
renewal of accredited free State or zone
status, (4) the completion of a certificate
of tuberculin test that must accompany
certain regulated animals that are
moved interstate, (5) the retention, for 2
years, of any certificates documenting
the movement of regulated animals into
and out of zones; and (6) the creation of
a tuberculosis herd management plan as
a tool for eradicating the disease within
a State or zone. Without the
information, APHIS would not be able
to operate an effective tuberculosis
surveillance, containment, and
eradication program.

Description of Respondents: Business
or other for-profit; Farms; State, Local or
Tribal Government.

Number of Respondents: 210.

Frequency of Responses:
Recordkeepking; Reporting: On
occasion.

Total Burden Hours: 636.

Animal and Plant Health Inspection
Service

Title: Phytosanitary Certificates for
Imported Fruits and Vegetables.

OMB Control Number: 0579-0184.

Summary of Collection: The United
States Department of Agriculture is
responsible for preventing plant
diseases or insect pests from entering
the United States, preventing the spread
of pests not widely distributed in the
United States, and eradicating those
imported pests when eradication is
feasible. The Plant Quarantine Act and
the Federal Plant Pest Act authorize the

Department to carry out this mission.
The Animal and Plant Health Inspection
Service (APHIS) published a final rule
that will require all fruits and vegetables
entering the United States from foreign
regions to be accompanied by a
phytosanitary certificate. The use of
phytosanitary certificates is the
approach that regulatory officials
around the world are increasingly
relying on to help reduce the
introduction and spread of plant pests.

Needs and Use of the Information:
APHIS will use the phytosanitary
certificate to determine the pest
condition of the shipment at the time it
was inspected in its country of origin.
APHIS will also collect information to
determine the intensity of the
inspection that is performed when the
shipment arrives in the United States.
Without this information, APHIS would
need to inspect each and every
shipment very thoroughly to ensure that
no pests were accompanying the
shipment.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 4,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 25,000.

Forest Service

Title: Airplane Pilot Qualifications
and Approval Record, Helicopter Pilot
Qualifications and Approval Record,
Airplane Data Record, and Helicopter.

OMB Control Number: 0596—-0015.

Summary of Collection: The Forest
Service (FS) is the largest owner and
operator of aircraft in the federal
government outside of the Department
of Defense. To conduct the Forest
Service land management mission FS
uses 44 owned aircraft with 315 aircraft
on loan to 18 States for fire suppression
activities. The majority of FS flying is in
support of wildland fire suppression. In
addition to the agency-owned aircraft,
the FS contracts with approximately 400
vendors for aviation services used in
resource protection and administrative
projects. Contractor aircraft and pilots
are used to place water and chemical
retardants on fires, provide aerial
delivery of firefighters to fires, perform
reconnaissance, resource surveys,
search for lost personnel, and fire
detection. Contracts for such services
established rigorous qualification
requirements for pilots and specific
condition/equipment/performance
requirements for aircraft. The authority
is granted under the Federal Aviation
Administration Regulations in Title 14
(Aeronautics and Space) of the Code of
Federal Regulations.

Needs and Use of the Information: FS
will collect information using FS forms
to document the basis for approval of
contract pilot and aircraft for use in
specific FS aviation missions. The
information collected from contract
pilots in face-to-face meetings (such as
name, age, pilot’s license number,
number of hours flown in type of
aircraft, etc.) is based on the length and
type of contract but is usually done on
a reoccurring annual basis. Without the
information supplied on these forms, FS
contracting officers and pilot/aircraft
inspectors cannot determine if pilots
and aircraft meet the detailed
qualification, and condition
requirements essential to safe efficient
accomplishment of FS specified flying
missions and which are included in
contract specifications.

Description of respondents:
Individuals or households; Business or
other for-profit; State, Local or Tribal
Government.

Number of Respondents: 1,030.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 258.

Forest Service

Title: Application for Permit Non-
Federal Commercial Use of Roads by
Order.

OMB Control Number: 0596—0016.

Summary of Collection: The Forest
Service (FS) transportation system
includes approximately 380,000 miles
of roads. These roads are grouped into
five maintenance levels. Level one
includes roads which are closed and
maintained only to protect the
environment. Level of maintenance
increase to level five which is
maintained for safe passenger car use.
The roads usually provide the only
access to commercial products
including timber and minerals found on
both Federal and private lands within
and adjacent to National Forests.
Annual maintenance not performed
becomes a backlog that creates a
financial burden for the FS. To remedy
the backlog and pay for needed
maintenance the FS requires
commercial users to apply and pay for
a permit, to use the FS Road System.
Maintenance resulting from commercial
use is accomplished through collection
of funds or requiring the commercial
users to perform the maintenance. The
vehicle for this is the Road Use Permit.
The authority for the Road Use Permit
process comes from 36 CFR 212.5, 36
CFR 212.9 and 36 CFR 261.54. Section
212.9 authorizes the FS to develop a
road system with private in holders that
is mutually beneficial to both parties.
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Need and Use of the Information:
Persons wishing to haul commercial
will use form FS 7700—40. The form
provides identifying information about
the applicant such as the name; address;
telephone number; description of
mileage of roads; purpose of use; use
schedule; and plans for future use. FS
will use the information to prepare the
applicant’s permit to identify the road
maintenance that is the direct result of
the applicant’s traffic, to calculate any
applicable collections for recovery of
past Federal investments in roads and
assure that the requirements are met.
Without the Road Use Permit, the
backlog of maintenance would increase
and the FS would have great difficulty
providing the transportation system
necessary to meet its mission.

Description of Respondents: Business
or other for-profit; Individuals or
households; State, Local or Tribal
Government; Not-for-profit institutions.

Number of Respondents: 2000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 500.

Rural Business-Cooperative Service

Title: Notice of Funds Availability
Inviting Applications for the Renewable
Energy Systems and Energy
Improvements Grant Program.

OMB Control Number: 0570-0044.

Summary of Collection: The
establishing of the Renewable Energy
Systems and Energy Efficiency
Improvements Program under Title IX,
Section 9006 requires the Secretary of
Agriculture to create a program to make
direct loans, loan guarantees, grants to
farmers, ranchers and rural small
business to purchase renewable energy
systems and make energy efficiency
improvements. The program is designed
to help farmers, ranchers and rural
small businesses reduce energy cost and
consumption, develop new income
streams and help meet the nation’s
critical energy needs. Mandatory
funding beginning in fiscal year (FY)
2003 is provided to the Rural Business-
Cooperative Service (RBS) annually for
5 years; however, RBS has decided to
execute the grant program only for FY
2003.

Need and Use of the Information: RBS
will use the information to determine
applicant/grantee eligibility, project
feasibility and to ensure that grantees
operate on a sound basis and use grant
funds for authorized purposes.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 133.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Quarterly.

Total Burden Hours: 6,251.
Rural Utilities Service

Title: 7 CFR Part 1738, Rural
Broadband Access.

OMB Control Number: 0572-NEW

Summary of Collection: Adding Title
VI, Rural Broadband Access, amended
The Rural Electrification Act of 1936
(RE Act), to provide loans and loan
guarantees to fund the cost of
construction, improvement, or
acquisition of facilities and equipment
for the provision of broadband service
in eligible rural communities in States
and territories of the United States. The
regulation prescribes the types of loans
available, facilities financed and eligible
applicants, as well as minimum credit
support requirements considered for a
loan. In addition, Title VI of the RE Act
requires that Rural Utilities Service
(RUS) make or guarantee a loan only if
there is reasonable assurance that the
loan together with all outstanding loans
and obligations of the borrower will be
repaid in full within the time agreed.

Need and Use of the Information:
RUS will collect information to
determine whether an applicant’s
eligibility to borrow from RUS under the
terms of the RE Act and that the
applicant complies with statutory,
regulatory and administrative eligibility
requirements for loan assistance. RUS
will use the information to determine
that the Government’s security for loans
made are reasonably adequate and that
the loans will be repaid within the time
agreed.

Description of Respondents: Business
or other for-profit; Not-for-profit
institutions.

Number of Respondents: 300.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 28,475.

Rural Housing Service

Title: 7 CFR 1980-D, Rural Housing
Loans.

OMB Control Number: 0575-0078.

Summary of Collection: The Rural
Housing Service (RHS) is a credit
agency for rural development for the
U.S. Department of Agriculture. The
purpose of the Guaranteed Rural
Housing (GRH) program is to assist low
and moderate-income individuals and
families in acquiring or constructing a
single-family residence in a rural area
with loans made by private lenders.
Eligibility for this program includes low
to moderate-income families or persons
whose income does not exceed 115% of
the median income for the area. The
information requested by RHS includes
borrower financial information such as

household income, assets and liabilities,
and monthly expenses.

Need and Use of the Information: All
information collected is vital for RHS to
determine if borrowers qualify for all
the assistance for which they are
eligible. Information requested by
lenders is required to ensure lenders are
eligible to participate in the GRH
program and are in compliance with
OMB Circular A-129. If the information
were collected less frequently or not at
all, the agency could not effectively
monitor lenders and assess the program.

Description of Respondents:
Individuals or households; Business or
other for-profit; State, Local or Tribal
Government.

Number of Respondents: 37,456.

Frequency of Responses: Reporting:
Monthly; On occasion.

Total Burden Hours: 120,442.

Rural Housing Service

Title: 7 CFR 1940-G, Environmental
Program.

OMB Control Number: 0575-0094.
Summary of Collection: The National
Environmental Policy Act (NEPA)
requires Federal agencies prior to the
approval of proposed actions to
consider the potential environmental
impacts of these actions. Consequently,
for the agencies to comply with NEPA,
it is necessary to have information on
the types of environmental resources on
site or in the vicinity that might impact
the proposed action. Also, information
is required on the nature of the project
selected by the applicant.

Need and Use of the Information: The
agency will collect environmental data
using form RD 1940-20, Request for
Environmental Information. Having all
activities and environmental
information on the proposed project site
will enable the Agency official to
determine the magnitude of the
potential environmental impacts and
whether the project is controversial for
environmental reasons. The agency
failure to collect environmental
information would result in a violation
of NEPA. Thus, the agency would have
no basis to support a decision regarding
the need for an environmental impact
statement.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; State, Local or Tribal
Government.

Number of Respondents: 3,915.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 21,812.

National Agricultural Statistics Service

Title: Farm and Ranch Irrigation
Survey.
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OMB Control Number: 0535-0234.

Summary of Collection: The Farm and
Ranch Irrigation Survey (FRIS) has
provided detailed data on water
management practices and water uses in
American agriculture for the past two
decades. The 2003 FRIS will gather data
describing the irrigation activities of
U.S. farm operations. Some of these
activities are of national concern, such
as the use of chemigation, fertigation
and water-conserving practices of
irrigators. The FRIS is an integral part of
the 2002 Census of Agriculture and is
conducted under the authority of the
Census of Agriculture Act of 1997 (Pub.
L. 105-113).

Need and Use of the Information:
NASS will collect information from the
FRIS on acres irrigated by land use
category, acres and yields of irrigated
and non-irrigated crops, quantity of
water applied and method of
application to selected crops, acres
irrigated and quantity of water used by
sources, acres irrigated by type of water
distribution systems, and number of
irrigation wells and pumps. The
primary purpose of FRIS is to provide
detailed data relating to on-farm
irrigation activities for use in preparing
a wide variety of water-related local
programs, economic models, legislative
initiatives, market analyses, and
feasibility studies. The absence of FRIS
would certainly affect irrigation policy
decision.

Description of Respondents: Farms.

Number of Respondents: 25,000.

Frequency of Responses: Reporting:
Other (one-time).

Total Burden Hours: 15,250.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 03-23528 Filed 9-15-03; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Information Collection; Guaranteed
Farm Loan Programs

AGENCY: Farm Service Agency, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Farm Service Agency (FSA) is seeking
comments from all interested
individuals and entities on the
extension and revision of currently
approved information used in support
of the guaranteed Farm Loan Programs
(FLP). The collection of information is
intended to reduce paperwork burden

on program participants and agency
employees, make assistance available to
more farmers, reduce the costs of the
program, and enhance the fiscal
integrity of the program.

DATES: Comments on this notice must be
received on or before November 17,
2003 to be assured consideration.

ADDRESSES: Comments concerning this
notice should be addressed to Tracy L.
Jones, Senior Loan Officer, USDA Farm
Service Agency, Loan Making Division,
1400 Independence Avenue, SW., Stop
0522, Washington, DC 20250-0522, and
to: the Desk Office for Agriculture,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503.
Comments may be submitted by email
to: tracy_jones@wdc.usda.gov. Copies of
the information collection may be
obtained by contacting Tracy Jones.

FOR FURTHER INFORMATION CONTACT:
Tracy Jones, Loan Making Division,
(202) 720-3889.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR 762—Guaranteed Farm
Loans.

OMB Control Number: 0560-0155.

Expiration Date of Approval: March
31, 2004.

Type of Request: Extension and
Revision to a Currently Approved
Information Collection.

Abstract: The information collected
under OMB Control Number 0560-0155
is needed to effectively administer the
FSA guaranteed farm loan programs.
The information is collected by the FSA
loan official in consultation with
participating commercial lenders. The
basic objective of the guaranteed loan
program is to provide credit to
applicants who are unable to obtain
credit from lending institutions without
a guarantee. The reporting requirements
imposed on the public by the
regulations at 7 CFR part 762 are
necessary to administer the guaranteed
loan program in accordance with
statutory requirements of the
Consolidated Farm and Rural
Development Act and are consistent
with commonly performed lending
practices. Collection of information after
loans are made is necessary to protect
the Government’s financial interest.

Estimate of Respondent Burden:
Public reporting burden for the
collection of information in this
regulation is estimated to average 0.7535
hours per response. Respondents:
Commercial Banks, Farm Credit System,
farmers and ranchers.

Estimated Number of Respondents:
5,500 lenders, 9,000 loan applicants.

Estimated Number of Responses per
Respondent: 49.90 per lender, 2.14 per
loan applicant.

Estimated Total Annual Burden on
Respondents: 221,360.

Comment is invited on: (a) Whether
collection of information is necessary
for the above stated purposes and the
proper performance of FSA, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden, including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information being collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
Office of Management and Budget
Approval.

Signed in Washington, DC on September 9,
2003.

James R. Little,

Administrator, Farm Service Agency.

[FR Doc. 03—23529 Filed 9-15-03; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes in the
National Handbook of Conservation
Practices

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice and request for
comments.

SUMMARY: Notice is hereby given of the
intention of the Natural Resources
Conservation Service (NRCS) to issue a
series of new or revised conservation
practice standards in its National
Handbook of Conservation Practices.
These standards include: Brush
Management, Forage Harvest
Management, Irrigation System—
Sprinkler, Irrigation Water
Conveyance—Ditch and Canal Lining—
Flexible Membrane, Stream Crossing,
Structure for Water Control, and Well
Decommissioning. These standards are
used to convey national guidance in
developing Field Office Technical
Guide Standards used in the States and
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the Pacific Basin and Caribbean Areas.
NRCS State Conservationists and
Directors for the Pacific Basin and
Caribbean Areas who choose to adopt
these practices for use within their
States/areas will incorporate them into
Section IV of their Field Office
Technical Guides. These practices may
be used in resource management
systems that treat highly erodible land,
or on land determined to be wetland.

EFFECTIVE DATES: Comments will be
received for a 30-day period, starting on
the date of this publication. This series
of new or revised conservation practice
standards will be adopted after the close
of the 30-day period.

FOR FURTHER INFORMATION CONTACT:
Single copies of these standards are
available from NRCS—CED in
Washington, DC. Submit individual
inquiries and return any comments in
writing to William Hughey, National
Agricultural Engineer, Natural
Resources Conservation Service, Post
Office Box 2890, Room 6139-S,
Washington, DC 20013—2890. The
telephone number is (202) 720-5023.
The standards are also available, and
can be downloaded from the Internet at:
http://www.ftw.nrecs.usda.gov/
practice_stds.html.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
requires NRCS to make available, for
public review and comment, proposed
revisions to conservation practice
standards used to carry out the highly
erodible land and wetland provisions of
the law. For the next 30 days, NRCS will
receive comments on the proposed
changes. Following that period, a
determination will be made by NRCS
regarding disposition of those
comments, and a final determination of
change will be made.

Signed in Washington, DC, on September
4, 2003.
Bruce I. Knight,

Chief, Natural Resources Conservation
Service.

[FR Doc. 03-23576 Filed 9—15-03; 8:45 am)|]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
Bureau of the Census
[Docket Number 030527134-3220-02]

Data Sharing Activity

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of determination.

SUMMARY: The Bureau of the Census
(Census Bureau) conducts the Survey of
Industrial Research and Development
(R&D). The National Science
Foundation (NSF) provides the funding
for this data collection. The Census
Bureau will provide data collected from
the 1997 and 1999 R&D surveys to the
Bureau of Economic Analysis (BEA) for
statistical purposes exclusively. In
accordance with the requirement of
section 524(d) of the Confidential
Information Protection and Statistical
Efficiency Act of 2002 (CIPSEA), we
provided the opportunity for public
comment on this data-sharing action
(see the June 3, 2003, edition of the
Federal Register (68 FR 33094)).
Through the use of these shared data,
the BEA will augment its existing R&D-
related data, identify data quality issues
arising from reporting differences in the
BEA and Census Bureau surveys, and
improve its survey sample frames. The
NSF will be provided non-confidential
aggregate data (public use) and reports
that have cleared Census Bureau
disclosure review. Disclosure review is
a process conducted to verify that the
data to be released do not reveal any
confidential information.

DATES: The Census Bureau will make
the data collected from the 1997 and
1999 Survey of Industrial Research and
Development available to BEA on
September 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information on
this program should be directed to
Kimberly Moore, Assistant Division
Chief for Special Studies and M3
Programs, Manufacturing and
Construction Division, U.S. Census
Bureau, 4700 Silver Hill Road,
Washington, DC 20233-6900, by phone
on (301) 763-7643 or by fax (301) 457—
4583.

SUPPLEMENTARY INFORMATION:

Background

CIPSEA (Pub. L. 107-347, Subtitle V)
allows the Census Bureau and the BEA
to share certain business data for
statistical purposes exclusively. Section
524(d) of the Act required a Federal
Register notice announcing the intent to
share data (allowing 60 days for public
comment).

On June 3, 2003 (68 FR 33094), the
Census Bureau published in the Federal
Register a notice of this proposed data-
sharing activity and request for
comment on the subject. The Census
Bureau did not receive any public
comments.

Shared Data

The Census Bureau will provide the
BEA with data collected from the 1997
and 1999 R&D surveys. The BEA also
will share data from its 1997 Foreign
Direct Investment in the United States
and 1999 U.S. Direct Investment Abroad
surveys with the Census Bureau. The
BEA issued a separate notice addressing
this issue.

The BEA will use these data for
statistical purposes exclusively.
Through record linkage, the BEA will
augment its existing R&D-related data,
identify data quality issues arising from
reporting differences in the BEA and
Census Bureau surveys, and improve its
survey sample frames.

Statistical Purposes for the Shared Data

The data collected from the R&D
survey estimate the expenditures of
research and development performed by
United States-based industrial firms.
The survey is conducted annually;
however, the data to be shared are from
the 1997 and 1999 surveys only.
Statistics from the annual surveys are
published in the NSF’s annual
publication series ‘“‘Research and
Development in Industry.” Data
collected by this survey include
company characteristics and R&D
spending information. Characteristics
data include net sales, total
employment, and employment of
scientists and engineers. R&D spending
data include the following: total
spending; federally funded (total and by
agency) spending for basic and applied
R&D, for basic research by field, and for
applied R&D by product group and
energy and pollution abatement
activities; R&D spending by state; and
R&D financed by domestic firms but
performed abroad. All data are collected
under sections 131, 182, 224, and 225 of
Title 13, United States Code (U.S.C.).

Data Access and Confidentiality

Title 13, U.S.C., protects the
confidentiality of these data. These data
may be seen only by persons sworn to
uphold the confidentiality of the
information. Access to the shared data
will be restricted to specifically
authorized personnel and will be
provided for statistical purposes only.
All BEA employees with access to these
data will attain Census Bureau Special
Sworn Status—meaning that they, under
penalty of law, must uphold the data’s
confidentiality. Selected NSF employees
will provide the BEA with expertise on
the aspects of R&D performance in the
United States and by U.S. companies
abroad; these NSF consultants assisting
with the work at the BEA also will
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attain Census Bureau Special Sworn
Status. No confidential data will be
provided to the NSF. To further
safeguard the confidentiality of these
data, the Census Bureau will conduct an
Information Technology security review
of the BEA prior to sharing any data
files. Any results of this research are
subject to Census Bureau disclosure
protection.

Dated: September 10, 2003.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 03—-23526 Filed 9—15-03; 8:45 am)]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 43-2003]

Proposed Foreign-Trade Zone—
Alexandria, Louisiana; Application and
Public Hearing

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Board of
Commissioners of the England
Economic and Industrial Development
District, to establish a general-purpose
foreign-trade zone at sites in Alexandria,
Louisiana, adjacent to the Morgan City,
Louisiana, Customs port of entry. The
FTZ application was submitted
pursuant to the provisions of the FTZ
Act, as amended (19 U.S.C. 81a—81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on
September 8, 2003. The applicant is
authorized to make the proposal under
Sections 61, 64 and 65 of Title 51 of the
Louisiana Revised Statutes of 1950, as
amended.

The proposed zone would consist of
three sites covering 1,828 acres in the
Alexandria area: Site 1 (1594 acres)—
within the 2,351-acre England Airpark
complex (owned by the applicant), 1611
Arnold Drive, Alexandria; Site 2 (124
acres)—at the Port of Alexandria (owned
by the Alexandria Regional Port
Authority), 600 Port Road, Alexandria;
and, Site 3 (110 acres)—within the
Central Louisiana Eco Business Park
(owned by the Central Louisiana
Chamber of Commerce), 7636 Highway
1, South, Alexandria. The England
Airpark was formerly the England Air
Force Base and is currently being
developed for commercial use. The
Alexandria International Airport and it’s
fueling facilities are included within the
Airpark.

The application indicates a need for
zone services in the Alexandria,
Louisiana, area. Several firms have

indicated an interest in using zone
procedures for warehousing/distribution
activities. Specific manufacturing
approvals are not being sought at this
time. Requests would be made to the
Board on a case-by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

As part of the investigation, the
Commerce examiner will hold a public
hearing on October 16, 2003, at 11 a.m.,
in the Board Room of the England
Economic & Industrial Development
District, 1611 Arnold Drive, Alexandria,
Louisiana 71303.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th Street NW., Washington, DC
20005; or

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue
NW., Washington, DC 20230.

The closing period for their receipt is
November 17, 2003. Rebuttal comments
in response to material submitted
during the foregoing period may be
submitted during the subsequent 15-day
period (to December 1, 2003).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the Offices of the England
Economic & Industrial Development
District, 1611 Arnold Drive, Alexandria,
Louisiana 71303.

Dated: September 8, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03-23621 Filed 9—15-03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 44-2003]

Foreign-Trade Zone 40—Cleveland,
Ohio, Area; Application for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board), by the Cleveland-Cuyahoga

County Port Authority, grantee of
Foreign-Trade Zone 40, requesting
authority to expand its zone in the
Cleveland, Ohio, area, within the
Cleveland Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on September 10, 2003.

FTZ 40 was approved on September
29, 1978 (Board Order 135, 43 FR 46886,
10/11/78) and expanded in June 1982
(Board Order 194, 47 FR 27579, 6/25/
82); April 1992 (Board Order 574, 57 FR
13694, 4/17/92); February 1997 (Board
Order 870, 62 FR 7750, 2/20/97; June
1999 (Board Order 1040, 64 FR 33242,
6/22/99); April 2002 (Board Order 1224,
67 FR 20087, 4/15/02); and, August
2003 (Board Order 1289, 68 FR 52384,
9/3/03; Board Order 1290, 68 FR 52384,
9/3/03; and, Board Order 1295, 68 FR
52383, 9/3/03).

The general-purpose zone project
currently consists of the following sites
in the Cleveland, Ohio, area: Site 1
(1,339 acres)—Port of Cleveland
complex, Cleveland Bulk Terminal and
Tow Path Valley Business Park,
Cleveland; Site 2 (175 acres)—the IX
Center (formerly the “Cleveland Tank
Plant”), in Brook Park, adjacent to the
Cleveland Hopkins International
Airport; Site 3 (1,942acres)—Cleveland
Hopkins International Airport complex
and the adjacent Snow Road Industrial
Park, Brook Park; Site 4 (450 acres)—
Burke Lakefront Airport, 1501 North
Marginal Road, Cleveland; Site 5 (298
acres)—Emerald Valley Business Park,
Cochran Road and Beaver Meadow
Parkway, Glenwillow; Site 6 (30
acres)—Collinwood site, South Waterloo
(South Marginal) Road and East 152nd
Street, Cleveland; Site 7 (47 acres)—
Water Tower Industrial Park, Coit Road
and East 140th Street, Cleveland; Site 8
(174 acres)—Strongsville Industrial
Park, Royalton Road (State Route 82),
Strongsville; Site 9 (13 acres)—East 40th
Street between Kelley & Perkins
Avenues (3830 Kelley Avenue),
Cleveland; and, Site 10 (15 acres)—
Frane Industrial Park, Forman Road,
Ashtabula. An application is pending
with the FTZ Board to expand FTZ 40
to include a site at the Harbour Point
Business Park in Vermilion, Ohio
(Docket 33—2003).

The applicant is now requesting
authority to expand existing Site 3 to
include the Brook Park Road Industrial
Park (322 acres), 17601 Brook Park
Road, Brook Park (Cuyahoga County).
The site is immediately adjacent to the
Cleveland Hopkins International Airport
and is being developed as an industrial
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park. It is owned by the Ford Motor
Company. The site will provide public
warehousing and distribution services
to area businesses. No specific
manufacturing requests are being made
at this time. Such requests would be
made to the Board on a case-by-case
basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building, Suite 4100W,
1099 14th Street, NW., Washington, DC
20005.

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB,
Suite 4100W, 1401 Constitution
Avenue, NW., Washington, DC 20230.

The closing period for their receipt is
November 17, 2003. Rebuttal comments
in response to material submitted
during the foregoing period may be
submitted during the subsequent 15-day
period (to December 1, 2003).

A copy of the application and
accompanying exhibits will be available
during this time for public inspection at
address Number 1 listed above, and at
the U.S. Department of Commerce
Export Assistance Center, 600 Superior
Avenue East, Suite 700, Cleveland, OH
44114.

Dated: September 10, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—-23622 Filed 9—15-03; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration
[A—201-802]

Gray Portland Cement and Clinker
from Mexico; Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On May 12, 2003, the
Department of Commerce published the
preliminary results of administrative
review of the antidumping duty order
on gray portland cement and clinker
from Mexico. The review covers one
manufacturer/exporter, CEMEX, S.A. de
C.V., and its affiliate, GCC Cemento,
S.A. de C.V. The period of review is
August 1, 2001, through July 31, 2002.

Based on our analysis of the
comments received, we have made
changes in the margin calculations.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margin is
listed below in the “Final Results of
Review” section of this notice.

EFFECTIVE DATE: September 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Hermes Pinilla or Brian Ellman, Office
of AD/CVD Enforcement 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—3477 or (202) 482—
4852, respectively.

SUPPLEMENTARY INFORMATION:

Background

On May 12, 2003, the Department of
Commerce (the Department) published
in the Federal Register the preliminary
results of the administrative review of
the antidumping duty order on gray
portland cement and clinker from
Mexico. See Preliminary Results and
Rescission in Part of Antidumping Duty
Administrative Review: Gray Portland
Cement and Clinker From Mexico, 68
FR 25327 (Preliminary Results).

We invited parties to comment on the
Preliminary Results. In June 2003, we
received case and rebuttal briefs from
the petitioner, the Southern Tier Cement
Committee, and from the respondents,
CEMEX, S.A. de C.V. (CEMEX), and
GCC Cemento, S.A. de C.V. (GCCC). The
Department has conducted this
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Act).

Scope of Review

The products covered by this review
include gray portland cement and
clinker. Gray portland cement is a
hydraulic cement and the primary
component of concrete. Clinker, an
intermediate material product produced
when manufacturing cement, has no use
other than being ground into finished
cement. Gray portland cement is
currently classifiable under Harmonized
Tariff Schedule (HTS) item number
2523.29 and cement clinker is currently
classifiable under HTS item number

2523.10. Gray portland cement has also
been entered under HTS item number
2523.90 as “other hydraulic cements.”
The HTS subheadings are provided for
convenience and customs purposes
only. The Department’s written
description remains dispositive as to the
scope of the product coverage.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
administrative review, and to which we
have responded, are listed in the
Appendix to this notice and addressed
in the “Issues and Decision
Memorandum” (Decision
Memorandum) from Jeffrey May, Deputy
Assistant Secretary, to James J. Jochum,
Assistant Secretary for Import
Administration, dated September 9,
2003, which is hereby adopted by this
notice. The Decision Memorandum is
on file in Import Administration’s
Central Records Unit, Room B—099 of
the main Department of Commerce
Building. In addition, a complete
version of the Decision Memorandum is
available on the Internet at http://
ia.ita.doc.gov. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we have corrected certain
programming and clerical errors in our
preliminary results, where applicable.
These changes are discussed in the
relevant sections of the Decision
Memorandum.

Final Results of Review

We determine that the following
weighted-average margin exists for the
collapsed parties, CEMEX and GCCC,
for the period August 1, 2001, through
July 31, 2002:

Weighted-average

Exporter/manufacturer percentage margin

CEMEX/GCCC 79.81

Assessment Rates

The Department shall determine, and
the Bureau of Customs and Border
Protection (Customs) shall assess,
antidumping duties on all appropriate
entries. We will issue appropriate
assessment instructions directly to
Customs within 15 days of publication
of these final results of review. In
accordance with 19 CFR 351.212(b), we
have calculated an exporter/importer-
specific assessment rate. For the sales in
the United States through the
respondent’s affiliated U.S. parties, we
divided the total dumping margin for
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the reviewed sales by the total entered
value of those reviewed sales. We will
direct Customs to assess the resulting
percentage margin against the entered
customs values for the subject
merchandise on each of the entries
during the review period (see 19 CFR
351.212(a)).

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Cash-Deposit Requirements

As discussed in the Decision
Memorandum, we have determined that
it is appropriate to require a per-unit
cash-deposit amount for entries of
subject merchandise produced or
exported by CEMEX/GCCC. The
following deposit requirements shall be
effective upon publication of this notice
of final results of administrative review
for all shipments of gray portland
cement and clinker from Mexico,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided for by
section 751(a)(1) of the Act: (1) the cash-
deposit amount for CEMEX/GCCC will
be $61.60 per metric ton; (2) for
previously investigated or reviewed
companies not listed above, the cash-
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this or any
previous reviews or the original less-
than-fair-value (LTFV) investigation but
the manufacturer is, the cash-deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; and (4) the cash-
deposit rate for all other manufacturers
or exporters will continue to be 61.85
percent, which was the ““all others” rate
in the LTFV investigation. See Final
Determination of Sales at Less Than
Fair Value: Gray Portland Cement and
Clinker from Mexico, 55 FR 29244 (July
18, 1990). The deposit requirements
shall remain in effect until publication
of the final results of the next
administrative review.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance

with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

These final results of administrative
review and notice are issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.210(c).

Dated: September 9, 2003.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

Appendix Issues in the Decision
Memorandum

1. Revocation

2. Sales-Below-Cost Test

. Arm’s-Length Test

. Regional Assessment

. Bag vs. Bulk

. Adverse Facts Available

. Swap Sales

. Difference-in-Merchandise
Adjustment

9. Selling Expenses

10. Cash Deposits

11. Interest Rate for Credit Expenses
12. Ministerial Errors

[FR Doc. 03-23619 Filed 9-15-03; 8:45 am]
BILLING CODE 3510-DS-S

CONO U W

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Notice of Designation of the San
Francisco Bay National Estuarine
Research Reserve, California

AGENCY: Estuarine Reserves Division,
Office of Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, Department of
Commerce.

ACTION: Notice of designation.

SUMMARY: Notice is hereby given that
the National Oceanic and Atmospheric
Administration (NOAA), U.S.
Department of Commerce, has
designated certain lands and waters of
San Francisco Bay in California as the
San Francisco Bay National Esturaine
Research Reserve.

On August 27, 2003, Vice Admiral
Conrad C. Lautenbacher, Under
Secretary for Oceans and Atmosphere,
signed findings designating the San
Francisco Bay National Estuarine
Research Reserve in California pursuant
to Section 315 of the Coastal Zone
Management Act of 1972, as amended,

16 U.S.C. 1461, and its implementing
regulations at 15 CFR part 921. The
State of California Coastal Zone
Management Program has certified that
the Reserve designation is consistent to
the maximum extent practicable with its
program. A copy of the official Record
of Decision is available for public
review from NOAA'’s Office of Ocean
and Coastal Resource Management at
the address below.
FOR FURTHER INFORMATION CONTACT.:
Nina Garfield at (301) 713-3155,
extension 171, Estuarine Reserves
Division, Office of Ocean and Coastal
Resource Management, National Ocean
Service, NOAA, 1305 East West
Highway, N/ORMS5, Silver Spring,
Maryland 20910.

Dated: September 9, 2003.
Jamison S. Hawkins,
Deputy Assistant Administrator, Ocean
Services and Coastal Zone Management,
National Oceanic and Atmospheric
Administration.
[FR Doc. 03-23539 Filed 9-15-03; 8:45 am]
BILLING CODE 3510-08-P

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 03—C0003]

Brunswick Corp., Provisional
Acceptance of a Settlement Agreement
and Order

AGENCY: Consumer Product Safety
Commission.
ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 118.20. Published
below is a provisionally-accepted
Settlement Agreement with Brunswick
Corporation, containing a civil penalty
of $1,000,000.00.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by October 1,
2003.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 03—C0003, Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT:
Dennis C. Kacoyanis, Trial Attorney,
Office of Compliance Consumer Product
Safety Commission, Washington, DC
20207; telephone (301) 504—-7587.
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SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: September 11, 2003.
Todd A. Stevenson,
Secretary.

Settlement Agreement and Order

1. This Settlement Agreement is made
by and between the staff (“staff”’) of the
U.S. Consumer Product Safety
Commission (‘“‘the Commission”) and
Brunswick Corporation (‘“Brunswick” or
“Respondent”), a corporation, in
accordance with 16 CFR 1118.20 of the
Commission’s Procedures for
Investigations, Inspections, and
Inquiries under the Consumer Product
Safety Act (“CPSA”). This Settlement
Agreement settles the staff’s allegations
set forth below.

1. The Parties

2. The Commission is an independent
Federal regulatory agency responsible
for the enforcement of the Consumer
Product Safety Act, 15 U.S.C. 2051 et
seq.

3. Brunswick is a corporation
organized and existing under the laws of
the State of Delaware with its principal
corporate offices located at 1 North
Field Court, Lake Forest, IL 60045.

II. Allegations of the Staff

4. Between June 1998 and June 2000,
Brunswick manufactured and
distributed nationwide approximately
40,000 Mongoose and Roadmaster
bicycles. By Us International
Corporation, a Taiwanese corporation,
manufactured the Ballistic 105 fork
(“fork”) that was welded onto these
bicycles.

5. The Mongoose and Roadmaster
bicycles are sold to and/or are used by
consumers for use in or around a
permanent or temporary household or
residence, a school, in recreation, or
otherwise and are, therefore, “consumer
products” as defined in section 3(a)(1)
of the consumer Product Safety Act
(CPSA), 15 U.S.C. 2052(a)(1).
Respondent was a “manufacturer” and
“distributor” of the Mongoose and
Roadmaster bicycles, which were
“distributed in commerce” as those
terms are defined in sections 3(a)(4), (5),
(11), and (12) of the CPSA, 15 U.S.C.
2052(a)(4), (5), (11), and (12).

6. The forks of these bicycles are
defective because they can break apart
during normal and foreseeable use of
the bicycles, causing riders to lose
control, fall and suffer serious injuries
such as facial abrasions, dental trauma,
broken bones, and lacerations requiring
sutures.

7. Between September 1998 and
September 1999, Brunswick received at
least 14 incident reports involving the
bicycles’ forks breaking apart during
normal and foreseeable use of the
bicycles, causing riders to lose control
and fall to the ground. Injuries known
to Brunswick included broken and lost
teeth, broken bones, jaw fractures,
abrasions, concussions, and lacerations
requiring sutures.

8. In September 1999, Brunswick
concluded that there might be a problem
with the bicycles’ forks.

9. In October 1999, Brunswick asked
By Us to determine the scope of a recall
and met with the president of By Us on
November 18, 1999. At the meeting By
Us told Brunswick that one of its
subcontractors, Akisu Machinery
Company, Ltd. (“Akisu”), had
improperly welded the forks onto the
bicycles. Brunswick reported to the
Commission on November 19, 1999,
about the bicycles’ forks breaking apart.

10. By the time Brunswick reported to
the Commission on November 19, 1999,
Brunswick had knowledge of at least 19
incident reports involving the bicycles’
forks breaking apart.

11. In July 2000, two months after the
commencement of the recall, Brunswick
obtained at least six additional incident
reports involving the bicycles’ forks
breaking apart. The serial numbers of
these forks were outside the range of
bicycles recalled. By August 2000,
Brunswick knew of another three
incident reports involving the bicycles’
forks breaking apart. The serial numbers
of these forks also fell outside the range
of bicycles recalled.

12. In August 2000, By Us gave
Brunswick the serial numbers of all
forks manufactured by its subcontractor,
Akisu. The serial numbers of these forks
included bicycles outside the range of
those Brunswick had recalled.

13. Brunswick did not report to the
Commission until October 30, 2000,
about the defect in forks on bicycles
outside the scope of the recall.

14. In each of the instances described
in paragraphs 4 through 13 above,
Brunswick obtained information which
reasonably supported the conclusion
that the bicycles’ forks described in
paragraph 4 above contained a defect
which could create a substantial
product hazard or created an
unreasonable risk of serious injury or
death, but failed to report such
information in a timely manner to the
Commission as required by sections
15(b)(2) and (3) of the CPSA, 15 U.S.C.
2064(b)(2) and (3).

15. By failing to provide the
information to the Commission in a
timely manner as required by section

15(b) of the CPSA, 15 U.S.C. 2064(b),
Brunswick violated section 19(a)(4) of
the CPSA, 15 U.S.C. 2068(a)(4).

16. Brunswick committed this failure
to timely report to the Commission
“knowingly” as the term “knowingly”’ is
defined in section 20(d) of the CPSA, 15
U.S.C. 2069(d), thus, subjecting
Brunswick to civil penalties under
section 20 of the CPSA, 15 U.S.C. 2069.

III. Brunswick’s Response

17. Brunswick denies the staff’s
allegations that it violated the CPSA as
set forth in paragraphs 14 through 16
above.

IV. Agreement of the Parties

18. The Consumer Product Safety
Commission has jurisdiction over this
matter and over Brunswick under the
Consumer Product Safety Act, 15 U.S.C.
2051 et seq.

19. This Agreement is entered into for
settlement purposes only and does not
constitute an admission by Brunswick
or a determination by the Commission
that Brunswick knowingly violated the
CPSA’s Reporting Requirement.

20. In settlement of the staff’s
allegations, Brunswick agrees to pay a
civil penalty in the amount of one
million and 00/100 dollars
($1,000,000.00) as set forth in the
incorporated Order.

21. Upon final acceptance of this
Agreement by the Commission and
issuance of the Final Order, Respondent
knowingly, voluntarily, and completely
waives any rights it may have in this
matter (1) to an administrative or
judicial hearing, (2) to judicial review or
other challenge or contest of the validity
of the Commission’s actions, (3) to a
determination by the Commission as to
whether Respondent failed to comply
with the CPSA and the underlying
regulations, (4) to a statement of
findings of fact and conclusions of law,
and (5) to any claims under the Equal
Access to Justice Act.

22. Upon provisional acceptance of
this Agreement by the Commission, this
Agreement shall be placed on the public
record and shall be published in the
Federal Register in accordance with the
procedures set forth in 16 CFR
1118.20(e). If the Commission does not
receive any written objections within 15
days, the Agreement will be deemed
finally accepted on the 16th day after
the date it is published in the Federal
Register.

23. The Commission may publicize
the terms of the Settlement Agreement
and Order.

24. The Commission’s Order in this
matter is issued under the provisions of
the CPSA, 15 U.S.C. 2051 et seq., and
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that a violation of this Order may
subject Brunswick to appropriate legal
action.

25. This Settlement Agreement may
be used in interpreting the Order,
Agreements, understandings,
representations, or interpretations apart
from those contained in this Settlement
Agreement and Order may not be used
to vary or contradict its terms.

26. The provisions of this Settlement
Agreement and Order shall apply to
Brunswick and each of its successors
and assigns.

Respondent, Brunswick Corporation.
Dated: May 20, 2003.
Lloyd W. Chatfield, II,
Assistant Secretary, Brunswick Corporation,
1 North Field Court, Lake Forest, IL 60045.
Dated: May 27, 2003.
Erika Z. Jones,
Mayer, Brown, Rowe & Maw, 1900 K Street,
NW., Washington, DC.
Commission Staff.
Alan H. Schoem,
Assistant Executive Director, Office of
Compliance, Consumer Product Safety
Commission, Washington, DC 20207-0001.
Eric L. Stone,
Director, Legal Division, Office of
Compliance.
Dated: May 28, 2003.
Dennis C. Kacoyanis,
Trial Attorney, Legal Division, Office of
Compliance.

Order

Upon consideration of the Settlement
Agreement entered into between
Respondent Brunswick Corporation,
and the staff of the Consumer Product
Safety Commission; and the
Commission having jurisdiction over
the subject matter and Brunswick
Corporation; and it appearing that the
Settlement Agreement and Order is in
the public interest, it is

Ordered that the Settlement
Agreement be, and hereby is, accepted;
and it is

Further Ordered that upon final
acceptance of the Settlement Agreement
and Order, Brunswick Corporation shall
pay to the Commission a civil penalty
in the amount of One Million and 00/
100 Dollars ($1,000,000.00) within
twenty (20) days after service upon
Respondent of this Final Order of the
Commission.

Provisionally accepted and Provisional
Order issued on the 11th day of September,
2003.

By Order of the Commission.

Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 03-23617 Filed 9-15—-03; 8:45 am]|
BILLING CODE 6355-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 03—C0002]

Murray, Inc., a Corporation, Provisional
Acceptance of a Settlement Agreement
and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 C.F.R. 1118.20. Published
below is a provisionally-accepted
Settlement Agreement with Murray,
Inc., a corporation, containing a civil
penalty of $375,000.00.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by October 1,
2003.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 03—C0002, Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT:
Dennis C. Kacoyanis, Trial Attorney,
Office of Compliance, Consumer
Product Safety Commission,
Washington, DC 20207; telephone (301)
504-7587.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: September 11, 2003.
Todd A. Stevenson,
Secretary.

Settlement Agreement and Order

1. This Settlement Agreement is made
by and between the staff (“the staff”’) of
the U.S. Consumer Product Safety
Commission (“the Commission”) and
Murray, Inc. (“Murray” or
“Respondent”), a corporation, in
accordance with 16 CFR 1118.20 of the
Commission’s Procedures for
Investigations, Inspections, and
Inquiries under the Consumer Product
Safety Act (“CPSA”). This Settlement
Agreement settles the staff’s allegations
set forth below.

I. The Parties

2. The Commission is an independent
Federal regulatory agency responsible
for the enforcement of the Consumer
Product Safety Act, 15 U.S.C. 2051 et
seq.

3. Murray is a corporation organized
and existing under the laws of the State
of Tennessee with its principal
corporate offices located in Brentwood,
Tennessee.

II. Allegations of the Staff

A. Rear-Engine Riding Lawnmower

4. Between January 1995 and January
2002, Murray manufactured and
distributed nationwide approximately
89,500 rear-engine riding lawnmowers,
model numbers 30560, 30565, 30577x7,
502.256210, 536.270211, 536.270212,
30560x7, 30577x8, 502.256220,
MOM611115A59, 30560x60, 60575x8,
30577x31, 502.270210, MOM6115A89,
30560x99, 30575x31, 502.251250, and
502.270211.

5. The rear-engine riding lawnmowers
are sold to consumers for use in or
around a permanent or temporary
household or residence and are,
therefore, “consumer products” as
defined in section 3(a)(1)(i) of the
Consumer Product Safety Act (CPSA),
15 U.S.C. 2052(a)(1)(i). Respondent is a
“manufacturer” and “‘distributor” of the
rear-engine riding lawnmowers, which
were ‘“distributed in commerce’ as
those terms are defined in sections
3(a)(4), (5), (11), and (12) of the CPSA,
15 U.S.C. 2052(a)(4), (5), (11), and (12).

6. The rear-engine riding
lawnmowers’ fuel tanks can crack and
leak fuel and the leaking fuel can ignite,
posing a burn or fire hazard to
consumers.

7. In the fall 2000, one of Murray’s
retail customers told Murray that it had
replaced four or five fuel tanks on rear-
engine riding lawnmowers because of
complaints of fuel leakage.

8. Murray asked the two
manufacturers of the fuel tanks to
compile and to review all engineering
and manufacturing data regarding the
fuel tanks. Murray 