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Presidential Documents

Title 3—

The President

Proclamation 7697 of August 28, 2003

Family Day, 2003

By the President of the United States of America

A Proclamation

Children thrive in loving families where they are taught, nurtured, and
comforted. By spending time with our children and stressing the importance
of making the right choices, parents and other family members help them
develop into confident, successful individuals.

Families can help secure a healthy tomorrow for their children by providing
guidance, staying involved, and serving as role models. I am committed
to supporting strong families and strong marriages to help ensure that every
child grows up in a safe, loving family. Statistics show that children from
two-parent families are less likely to end up in poverty, drop out of school,
become addicted to drugs, have a child out of wedlock, suffer abuse, or
become a violent criminal. Because stable families should be the central
goal of American welfare policy, I have proposed spending up to $300
million a year to find the most effective programs to strengthen marriage.

Parents play a critical role in discouraging harmful behavior such as experi-
menting with alcohol, drugs, and tobacco. Research shows that teens often
listen to their parents when it comes to decisions about harmful substances
and risky behaviors. Regular family activities provide opportunities for par-
ents to communicate important messages and enhance their relationships
with their children. Recent studies from the National Center on Addiction
and Substance Abuse at Columbia University found that teens from families
who eat dinner together were less likely to use illegal drugs, alcohol, and
cigarettes, while teenagers who rarely eat dinner with their parents were
more likely to engage in these unhealthy activities.

Families and all Americans can act together to educate our youth about
the dangers of drugs and alcohol and help them grow into healthy, respon-
sible, compassionate citizens. In order to ensure a brighter future for our
Nation, and safe, healthy, and happy lives for our children, our children
must learn that avoiding harmful substances is an ongoing responsibility.
As we work to educate our next generation about making healthy choices,
we renew our commitment to the American family.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim September 22, 2003,
as Family Day. I call upon the people of the United States to observe
this day by engaging in activities to strengthen the relationships between
parents and children and help fight against substance abuse and risky behav-
iors.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth
day of August, in the year of our Lord two thousand three, and of the
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Independence of the United States of America the two hundred and twenty-
eighth.

~

[FR Doc. 03—-22542
Filed 9-2-03; 8:45 am]
Billing code 3195-01-P
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Presidential Documents

Executive Order 13315 of August 28, 2003

Blocking Property of the Former Iraqi Regime, Its Senior Of-
ficials and Their Family Members, and Taking Certain Other
Actions

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.), section 5 of the United Nations Participa-
tion Act, as amended (22 U.S.C. 287c) (UNPA), and section 301 of title
3, United States Code, in view of United Nations Security Council Resolution
1483 of May 22, 2003, and in order to take additional steps with respect
to the situation in Iraq,

I, GEORGE W. BUSH, President of the United States of America, hereby
expand the scope of the national emergency declared in Executive Order
13303 of May 22, 2003, to address the unusual and extraordinary threat
to the national security and foreign policy of the United States posed by
obstacles to the orderly reconstruction of Iraq, the restoration and mainte-
nance of peace and security in that country, and the development of political,
administrative, and economic institutions in Iraq. I find that the removal
of Iraqi property from that country by certain senior officials of the former
Iraqgi regime and their immediate family members constitutes one of these
obstacles. I further determine that the United States is engaged in armed
hostilities and that it is in the interest of the United States to confiscate
certain additional property of the former Iraqi regime, certain senior officials
of the former regime, immediate family members of those officials, and
controlled entities. I intend that such property, after all right, title, and
interest in it has vested in the Department of the Treasury, shall be transferred
to the Development Fund for Iraq. Such property shall be used to meet
the humanitarian needs of the Iraqi people, for the economic reconstruction
and repair of Iraq’s infrastructure, for the continued disarmament of Iraq,
for the costs of Iraqi civilian administration, and for other purposes benefiting
the Iraqi people. I determine that such use would be in the interest of
and for the benefit of the United States. I hereby order:

Section 1. Except to the extent provided in section 203(b)(1), (3), and (4)
of IEEPA (50 U.S.C. 1702(b)(1), (3), and (4)), or regulations, orders, directives,
or licenses that may be issued pursuant to this order, and notwithstanding
any contract entered into or any license or permit granted prior to the
effective date of this order, all property and interests in property of the
former Iraqi regime or its state bodies, corporations, or agencies, or of the
following persons, that are in the United States, that hereafter come within
the United States, or that are or hereafter come within the possession or
control of United States persons, are blocked and may not be transferred,
paid, exported, withdrawn, or otherwise dealt in:
(a) the persons listed in the Annex to this order; and

(b) persons determined by the Secretary of the Treasury, in consultation
with the Secretary of State,
(i) to be senior officials of the former Iraqi regime or their immediate
family members; or

(ii) to be owned or controlled by, or acting or purporting to act for
or on behalf of, directly or indirectly, any of the persons listed in the
Annex to this order or determined to be subject to this order.
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Sec. 2. The Secretary of the Treasury, in consultation with the Secretary
of State, is authorized to confiscate property that is blocked pursuant to
section 1 of this order and that he determines, in consultation with the
Secretary of State, to belong to a person, organization, or country that has
planned, authorized, aided, or engaged in armed hostilities against the United
States. All right, title, and interest in any property so confiscated shall
vest in the Department of the Treasury. Such vested property shall promptly
be transferred to the Development Fund for Iraq.

Sec. 3. (a) Any transaction by a United States person or within the United
States that evades or avoids, has the purpose of evading or avoiding, or
attempts to violate any of the prohibitions set forth in this order is prohibited.

(b) Any conspiracy formed to violate any of the prohibitions set forth
in this order is prohibited.

Sec. 4. For purposes of this order:
(a) the term “person” means an individual or entity;

(b) the term ‘“‘entity” means a partnership, association, trust, joint venture,
corporation, group, subgroup, or other organization;

(c) the term “United States person” means any United States citizen,
permanent resident alien, entity organized under the laws of the United
States or any jurisdiction within the United States (including foreign
branches), or any person in the United States;

(d) the term “former Iragi regime” means the Saddam Hussein regime
that governed Iraq until on or about May 1, 2003;

(e) the term ““coalition authority” means the Coalition Provisional Authority
under the direction of its Administrator, and the military forces of the
United States, the United Kingdom, and their coalition partners present
in Iraq under the command or operational control of the Commander of
United States Central Command; and

(f) the term ‘“Development Fund for Iraq” means the fund established
on or about May 22, 2003, on the books of the Central Bank of Iraq,
by the Administrator of the Coalition Provisional Authority responsible for
the temporary governance of Irag and all accounts held for the fund or
for the Central Bank of Iraq in the name of the fund.

Sec. 5. I hereby determine that the making of donations of the type specified
in section 203(b)(2) of IEEPA (50 U.S.C. 1702(b)(2)) by or to persons deter-
mined to be subject to the sanctions imposed under this order would seri-
ously impair my ability to deal with the national emergency declared in
Executive Order 13303 and expanded in scope in this order and would
endanger Armed Forces of the United States that are engaged in hostilities,
and I hereby prohibit such donations as provided by section 1 of this
order.

Sec. 6. For those persons listed in the Annex to this order or determined
to be subject to this order who might have a constitutional presence in
the United States, I find that because of the ability to transfer funds or
other assets instantaneously, prior notice to such persons of measures to
be taken pursuant to this order would render these measures ineffectual.
I therefore determine that for these measures to be effective in addressing
the national emergency declared in Executive Order 13303 and expanded
in scope in this order, there need be no prior notice of a listing or determina-
tion made pursuant to section 1 of this order.

Sec. 7. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to the President
by IEEPA and UNPA as may be necessary to carry out the purposes of
this order. The Secretary of the Treasury may redelegate any of these func-
tions to other officers and agencies of the United States Government, con-
sistent with applicable law. All agencies of the United States Government
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Billing code 3195-01-P

are hereby directed to take all appropriate measures within their authority
to carry out the provisions of this order.

Sec. 8. The Secretary of the Treasury, in consultation with the Secretary
of State, is authorized to determine, subsequent to the issuance of this
order, that circumstances no longer warrant inclusion of a person in the
Annex to this order and that such person is therefore no longer covered
within the scope of the order.

Sec. 9. Nothing in this order is intended to affect the continued effectiveness
of any rules, regulations, orders, licenses, or other forms of administrative
action issued, taken, or continued in effect heretofore or hereafter under
31 C.F.R. chapter V, except as expressly terminated, modified, or suspended
by or pursuant to this order.

Sec. 10. This order shall not apply to such property as is or may come
under the control of the coalition authority in Iraq. Nothing in this order
is intended to affect dispositions of such property or other determinations
by the coalition authority.

Sec. 11. This order is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, instrumental-
ities, or entities, officers or employees, or any other person.

Sec. 12. This order is effective on 12:01 a.m. EDT on August 29, 2003.

Sec. 13. This order shall be transmitted to the Congress and published
in the Federal Register.

~ /

THE WHITE HOUSE,
August 28, 2003.
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ANNEX

Saddam Hussein al-Tikriti
[DOB 28 Apr 1837; POB al-Awja, near Tikrit, Irag; President
since 1979; nationality Iragi; a.k.a. Abu Ali]

Quesay Saddam Hussein al-Tikriti

[DOB 1965; alt. DOB 1966; POB Baghdad, Iraq; Saddam Hussein al-
Tikriti's second son; oversaw Special Republican Guard, Special
Security Organization, and Republican Guard; nationality Iragi]

Uday Saddam Hussein al-Tikriti o

{DOB 1964; alt. DOB 1967; POB Baghdad, Iraqg; Saddam Hussein al-
Tikriti's eldest son; leader of paramilitary organization
Fedayeen Saddam; nationality Iragil

Abid Hamid Mahmud al-Tikriti

[DOB circa 1957; POB al-Awija, near Tikrit, Irag; Saddam Hussein
al-Tikriti's presidential secretary and key advisor; nationality
Iragi; a.k.a. Abid Hamid bid Hamid Mahmud; a.k.a. Col. Abdel
Hamid Mahmoud; a.k.a. Abed Mahmoud Hammud]

Ali Hassan al-Majid al-Tikriti

[DOB 1943; POB al-Awja, near Tikrit, Iraqg; presidential advisor
and senior member of Revolutionary Command Council; nationality
Iragi; a.k.a. al-Kimawi]

Izzat Ibrahim al-Duri

[DOB circa 1942; POB al-Dur, Irag; deputy commander-in-chief of

Iragi military; deputy secretary, Ba'th party regional command;

vice chairman, Revolutionary Command Council; nationality Iragi;
a.k.a. Abu Brays]

Hani abd-al-Latif Tilfah al-Tikriti
[DOB circa 1962; POB al-Awja, near Tikrit, Irag; Special
Security Organization; nationality Iragi]

Azigz Salih al-Numan
[DOB 1941; alt. DOB 1945; POB An Nasiriyah, Iraqg; Ba'th party
regional command chairman; nationality Iragi]

Muhammad Hamza Zubaidi
[DOB 1938; PCB Babylon, Babil Governorate, Iraqg; former prime
minister; nationality Iragi]

Kamal Mustafa Abdallah

[DOB 1952; alt. DOB 4 May 1955; POB Tikrit, Irag; Republican
Guard Secretary; led Special Republican Guard and commanded both
Republican Guard corps; nationality Iragi; a.k.a. Kamal Mustafa
Abdallah Sultan al-Tikriti]

Barzan abd al-Ghafur Sulaiman Majid-al-Tikriti
[DOB 1960; PCB Salah al-Din, Iraqg; commander, Special Republican
Guard; nationality Iragi; a.k.a. Barzan Razuki abd al-Ghafur]

Muzahim Sa'b Hassan al-Tikriti

[DOB circa 1946; alt. DOB 194%; POB al-Awija, near Tikrit, Irag;
led Irag's Air Defense Forces; Deputy Director, Organization of
Military Industrxrialization; nationality Iragil
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Ibrahim Ahmad abd al-Sattar Muhammed al-Tikriti

[DOB 1943; alt. DOB 1950; alt. DOB 1952; POB Ba'qubah or al-
Sumayda/Shirqgat, Iraq; armed forces chief of staff; nationality
Iraqi]

Saif-al-Din Fulayyih Hassan Taha al-Rawi

[DOB 1953; POB Ar Ramadi, al-Anbar Governorate, Iraqg; Republican
Guard chief of staff; naticnality Iragi; a.k.a. Ayad Futayyih
al-Rawi]

Rafi abd-al-Latif Tilfah al-Tikriti
[DOB circa 1954; POB Tikrit, Iraq; Director, Directorate of
General Security; nationality Iragi]

Tahir Jalil Habbush al-Tikriti
[DOB 1950; POB Tikrit, Iraq; director of Iraqi Intelligence
Service; nationality Iragi]

Hamid Raja Shalah al-Tikriti

{DOB 1850; POB Bayiji, Salah al-Din Governorate, Irag; air force
commander; nationality Iraqi; a.k.a. Hamid Raja-Shalah Hassan
al-Tikriti; a.k.a. Hamid Raja-Shalah Hassum al-Tikritil]

Latif Nusayyif Jasim al-Dulaymi
[DOB circa 1941; POB Ar-Rashidiya suburb of Baghdad, Iraqg;
Ba'ath party military bureau deputy chairman; nationality Iragi]

Abd-al-Tawab Mullah Huwaysh

[DOB 1957; alt. DOB 14 March 1942; POB Mosul or Baghdad, Iraq;
deputy prime minister; director, Organization of Military;
nationality Iragi)

Taha Yasgsin Ramadan al-Jizrawi
[DOB circa 1938; vice president since 1991; nationality Iragil

Rukan Razuki abd-al-Ghafur Sulaiman al-Tikriti

[DOB 1956; POB Tikrit, Iraq; head of Tribal Affairs Office in
presidential office; nationality Iragi; a.k.a. Rukan abdal-
Ghaffur Sulayman al-Majid; a.k.a. Rukan abd al-Gafur al-Majid;
a.k.a. Rukan abd al-Ghaffur al-Majid al-Tikriti; a.k:a. Rukan
Razugi abd al-Gahfur al-Majid; a.k.a. Rukan ‘'abd al-Ghaffur al-
Majid al-Tikriti; a.k.a. Abu Walid]

Jamal Mustafa Abdallah Sultan al-Tikriti
[DOB 4 May 1955; POB al-Sammah, near Tikrit, Iraqg; deputy head
of tribal affairs in presidential office; nationality Iraqgil]

Mizban Khadr Hadi

[DOB 1938; POB Mandali District, Diyala, Iraq; member, Ba'th
party regional command and Revolutionary Command Council since
1991; nationality Iragil

Taha Muhyi-al-Din Ma'ruf
[DOB 1924; POB Sulaymanivah, Iraq; Vice President; member of
Revolutionary Command Council; nationality Iragil]

Tarig Aziz

[DOB 1 Jul 1936; POB Mosul or Baghdad, Irag; Deputy Prime
Minister; Passport No. N034409%/129% (July 1997}); nationality
Iragi; a.k.a. Tarig Mikhail Azizl
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Walid Hamid Tawfig al-Tikriti
[DOB circa 1950; POB Tikrit, Iraq; Governor of Basrah;
nationality Iragi; a.k.a. Walid Hamid Tawfig al-Nasiri}]

Sultan Hashim Ahmad al-Tai
[DOB circa 1944; POB Mosul, Iraqg; Minister of Defense;
nationality Iragil

Hikmat Mizban Ibrahim al-Azzawi ,
[DOB 1934; POB Diyala, Iraq; Deputy Prime Minister and Finance
Minister; nationality Iragi]

Mahmud Dhiyab al-Ahmad
[DOB 1953; POB Mosul or Baghdad, Irag; Minister of Interior;
nationality Iragi]

Ayad Futayyih Khalifa al-Rawi
[DOB 1942; POB Rawah, Irag; Quds Force Chief of staff;
nationality Iraqgil

Zuhair Talib abd-al-Sattar al-Nagib
[DOB circa 1948; Director, Military Intelligence; nationality
Iragi]

Amir Hamudi Hassan al-Sa'di

[DOB 5 Apr 1938; POB Baghdad, Iraqg; presidential scientific
advisor; Passport No. N033301/862, issued 17 October 1997,
expires 1 October 2005; Passport No. M0003264580; Passport No.
HO100009, issued 1 May 2002; nationality Iragi]

Amir Rashid Muhammad al-Ubaidi
[DOB 1939; POB Baghdad, Irag; Minister of 0il; nationality
Iragil

Hugam Muhammad Amin al-Yassin
[DOB 1953; alt. DOB 1958; POB Tikrit, Irag; head, National
Monitoring Directorate; nationality Iraqi]

Muhammad Mahdi al-Salih
{DOB 1947; alt. DOB 1549; POB al-Anbar Governorate, Iragq;
Minister of Trade; nationality Iragil

Sab'awi Ibrahim Hassan al-Tikriti
[{DOB 1947; POB Tikrit, Iraqg; presidential advisor; half-brother
of Saddam Hussein al-Tikriti; nationality Iraqgil]

Watban Ibrahim Hagsan al-Tikriti

[DOB 1952; POB Tikrit, Iraq; presidential advisor; half-brother
of Saddam Hussein al-Tikriti; nationality Iraqi; a.k.a. Watab
Ibrahim al-Hassan)

Barzan Ibrahim Hagsan al-Tikriti

[DOB 1951; POB Tikrit, Irag; presidential advisor; half-brother
of Saddam Bussein al-Tikriti; Passport No. M00Q1666/970;
Passport No. NMOOQ0860/114; Passport No. M0009851/1; nationality
Iragi]

Huda Salih Mahdi Ammash
[DOB 1953; POB Baghdad, Irag; member, Ba'ath party regional
command; nationality Iragqil
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Abd-al-Bagi abd-al-Xarim Abdallah al-Sad'un
[DOB 1947; Ba'th party regional command chairman, Diyala;
nationality Iragi]

Muhammad Zimam abd-al-Razzag al-Sa'dun
[DQB 1942; POB SBuqg ash-Shuyukh District, Dhi-Qar, Irag; Ba'th
party regional chailrman, at-Tamim; nationality Iragi]

Samir abd al-Aziz al-Najim
[DOB 19237; POB 1938, BRaghdad, Irag; Ba'th party regional command
chairman, East Baghdad; nationality Iragil

Humam abd-al-Khalig abd-al-Ghafur

[DOB 1945; POB ar-Ramadi, Iraqg; Minister of Higher Education and
Research; Passport No. MO018061/104, issued 12 September 1993;
nationality Iragi; a.k.a. Humam ‘abd al-Khalig ‘abd al-Rahman;
a.k.a. Humam 'abd al-Khaliq Rashid]

Yahia Abdallah al-Ubaidi
[Ba'th party regional command chairman, al~Basrah; natiomality
Iraqgi]

Nayif Shindakh Thamir Ghalib
[Ba'th party regional command chairman, an-Najaf; member, Iraqgi
National Assembly; nationality Iragil

Saif-al-Din al-Mashhadani
[DOB 1956; POB Baghdad, Iraq; Ba'th party regional command
chairman, al-Muthanna; nationality Iragil

Fadil Mahmud Gharib

[DOB 1944; POB Dujail, Irag; Ba'th party regional command
chairman, Babil; chairman, General Federation of Iragi Trade
Unions; nationality Iragi; a.k.a. Gharib Muhammad Fazel al-
Mashaikhil

Muhgin Khadr al-Khafaji
[Ba'th party regional command chairman, al-Qadisiyah;
nationality Iraqgil

Rashid Taan Kazim
[Ba'th party regional command chairman, al-Anbar; nationality

Iraqil

Ugla Abid Sagar al-Kubaysi

[DOB 1944; POR Kubaisi, al-Anbar Governorate, Irag; Ba'th party
regional command chairman, Maysan; nationality Iragi; a.k.a.
Saqgr al-Kabisi abd Agalal

Ghazi Hammud al-Ubaidi
[DOB 1944; POB Baghdad, Irag; Ba'th party regional command
chairman, Wasit; nationality Iraqgil]

Adil Abdallah Mahdi
[DOB 1945; PCB al-Dur, Irag; Ba'th party regional command
chairman, Dhi-Qar; nationality Iragil

Hussein al-Awadi
[Ba'th party regional command chairman, Ninawa; nationality
Iragil]
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Khamis Sirhan al-Muhammad
[Ba'th party regional command chairman, Karbala; nationality
Iragi; a.k.a. Dr. Khamis]

Sa'd abd-al-Majid al-Faysal al-Tikriti
[DOB 1944; POB Tikrit, Irag; Ba'th party regional command
chairman, Salah al-Din; nationality Iraqgil

Note: The bracketed identifying information with respect to
each person listed in this Annex reflects information recently
available and is provided solely to facilitate compliance with
this order. Each person listed in this Annex remains subject to
the prohibitions of this order notwithstanding any charige in
title, position, or affiliation, unless and until such person is
subject to a determination pursuant to section 8 of this order,

[FR Doc. 03-22543
Filed 9-2-03; 8:45 am]
Billing code 4810-25-C
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[FR Doc. 03—-22544
Filed 9-2-03; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Memorandum of August 29, 2003

Assistance for Voluntary Population Planning

Memorandum for the Secretary of State

On March 28, 2001, I issued a memorandum for the Administrator of the
United States Agency for International Development (USAID) directing that
certain conditions be placed on assistance for family planning activities
provided to foreign nongovernmental organizations by USAID.

Because family planning grants are awarded by the Department of State
outside of USAID as well as through USAID, you are hereby directed to
extend the requirements of the March 28, 2001, memorandum to all assistance
for voluntary population planning furnished to foreign nongovernmental
organizations and appropriated pursuant to the Foreign Assistance Act,
whether such assistance is furnished by USAID or any other bureau, office,
or component of the Department of State.

As set forth in the March 28, 2001, memorandum, this policy applies to
certain assistance provided to foreign nongovernmental organizations. Such
organizations do not include multilateral organizations that are associations
of governments. This policy shall not apply to foreign assistance furnished
pursuant to the United States Leadership Against HIV/AIDS, Tuberculosis,
and Malaria Act of 2003 (Public Law 108-25).

The foregoing directive is issued consistent with the authority vested in
me by the Constitution and laws of the United States of America, including
sections 104 and 104A of the Foreign Assistance Act of 1961, as amended.

You are authorized and directed to publish this memorandum in the Federal
Register.

~ /

THE WHITE HOUSE,
Washington, August 29, 2003.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV03-905-1 IFR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Extension
and Modification of the Exemption for
Shipments of Tree Run Citrus

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule extends for one
season the exemption for tree run citrus
under the Florida citrus marketing order
(order). The order regulates the handling
of oranges, grapefruit, tangerines, and
tangelos grown in Florida and is
administered locally by the Citrus
Administrative Committee (committee).
Under this rule, shipments of tree run
citrus are exempt from grade, size, and
assessment requirements for the 2003—
04 season. This rule also increases the
limit on the amount of citrus a grower
can ship from 1,500 boxes to 3,000
boxes per variety and requires growers
to identify their containers with their
name and address. The committee
believes this action may be a way to
increase fresh market shipments,
develop new markets, and improve
grower returns.

DATES: Effective September 4, 2003;
comments received by November 3,
2003 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or E-mail:

moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 799
Overlook Drive, Suite A, Winter Haven,
Florida 33884—1671; telephone: (863)
324-3375, Fax: (863) 325—-8793; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905,
both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any

handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule extends for one season an
exemption to ship tree run citrus free
from grade, size, and assessment
requirements under the order. This rule
also increases the limit on the total
amount of citrus a grower can ship
under the exemption from 1,500 boxes
to 3,000 boxes per variety and requires
growers to identify their containers with
their name and address. This extension
is for the 2003-04 season only. The
committee believes this action may be a
way to increase fresh market shipments,
develop new markets, and improve
grower returns. This action was
recommended unanimously by the
committee at its meeting on July 1,
2003.

Section 905.80 of the order provides
authority for the Committee to exempt
certain types of shipments from
regulation. Exemptions can be
implemented for types of shipments of
any variety in such minimum
quantities, or for such purposes as the
committee with the approval of USDA
may specify. No assessment is levied on
fruit so shipped. The committee shall,
with the approval of USDA, prescribe
such rules, regulations, or safeguards as
it deems necessary to prevent varieties
handled under the provisions of this
section from entering channels of trade
for other than the purposes authorized
by this section.

Section 905.149 of the order’s rules
and regulations defines grower tree run
citrus and outlines the procedures to be
used for growers to apply to the
committee to ship their own tree run
citrus exempt from grade, size, and
assessment requirements. The
provisions of this section were
originally established just for the 2002—
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03 season. It allowed growers to ship a
maximum of 150 1%s bushel boxes per
variety per shipment up to a seasonal
total of 1,500 boxes per variety of their
tree run fruit free from order
requirements.

This rule amends § 905.149 and
extends its provisions for another
season. This rule extends the exemption
to ship tree run citrus free from grade,
size, and assessment requirements as
specified in § 905.149 for the 2003-04
season. This rule also amends § 905.149
by increasing the limit on the amount of
citrus a grower can ship during the
season from 1,500 boxes to 3,000 boxes
per variety and by requiring that each
container in each shipment be labeled
with or contain the name and address of
the grower. Growers must receive
approval from the committee before
they can utilize this exemption.

According to Florida Department of
Citrus (FDOC) regulation 20-35.006,
“Tree run grade is that grade of
naturally occurring sound and
wholesome citrus fruit which has not
been separated either as to grade or size
after severance from the tree.” Also,
FDOC regulation 20—62.002 defines
wholesomeness as fruit free from rot,
decay, sponginess, unsoundness,
leakage, staleness, or other conditions
showing physical defects of the fruit. By
definition, this fruit is handled by the
grower and bypasses normal handler
operations. Prior to implementation of
the exemption, all tree run citrus had to
meet all requirements of the marketing
order, as well as State of Florida
Statutes and Florida Department of
Citrus regulations. Even with this rule,
tree run citrus must continue to meet
applicable State of Florida Statutes and
Florida Department of Citrus
regulations, including inspection and
any container marking requirements.
However, growers will be able to pick,
box, and ship directly to buyers, and
avoid the costs incurred when citrus is
handled by packinghouses.

During the past few seasons, small
producers of Florida citrus have
expressed concerns about problems
incurred when trying to sell their citrus.
These concerns include increasing
production costs, limited returns, and
the availability of markets. For some
growers, there is limited demand for the
variety of citrus they produce or they do
not produce much volume.
Consequently, they have difficulty
getting packinghouses to pack their
fruit. These problems, along with
market conditions, have driven a fair
number of citrus growers out of the
citrus industry.

According to Florida Agricultural
Statistics Service, over the past five

years, fresh grapefruit sales have
dropped 22 percent and fresh orange
shipments are down 16 percent. This
means fewer cartons are being packed.
This can cause problems for varieties
that may be out of favor with handlers
and consumers, or for a particular
variety of fruit where there may be a
glut on the market. As a result,
packinghouses do not wish to become
over stocked with fruit which is difficult
to market and, therefore, will not pack
less popular minor varieties of fruit or
fruit that is in oversupply.
Packinghouses do not want to pack
what they cannot sell. These factors
have caused wholesome fruit to be
shipped to processing plants or left on
the tree.

When citrus cannot be sold into the
fresh market, it can be sold to the
processing plants. However, the prices
received are considerably lower. During
the last five years, only the 1999-2000
season produced on-tree returns for
processed grapefruit that exceeded one
dollar per box. Over the period from
1977 through 2000, the differential
between fresh prices and processed
prices has averaged $3.55 per box. The
average on-tree price for processed
Florida oranges during the 2001-02
season was $3.08 compared to $4.50 for
fresh oranges.

In addition, the costs associated with
growing for the fresh market are greater
than the costs for growing for the
processed market. While the costs of
growing for the fresh market have been
increasing, in many cases the returns to
the grower have been decreasing. The
cost of picking, packing, hauling, and
associated handling costs for fresh fruit
is sometimes greater than the grower’s
return on the fruit. In some cases, where
the cost of harvesting exceeds the
returns to the grower or the grower
cannot find a buyer for the fruit,
economic abandonment can occur.
According to information from the
National Agricultural Statistics Service,
the seasons of 1995-96, 1996—97, 1997—
98, and 2000—01 had an average
economic abandonment of two million
boxes or more of red seedless grapefruit
alone.

Consequently, growers are looking for
other outlets for their fruit in an effort
to increase returns. Some growers
believe secondary markets exist which
are not currently being supplied that
would provide additional outlets for
their citrus. They think niche markets
exist that could be profitable and want
the opportunity to service them. They
believe they can ship quality fruit
directly to out-of-state markets and that
it would be well received. These
growers contend tree run citrus does not

need a minimum grade and size to be
marketable, and that they can supply
quality fruit to secondary markets not
served by packed fruit. However, they
believe they need to bypass normal
handler operations and the associated
costs for it to be profitable.

To address these concerns, the
committee recommended that for the
2002-03 season producers be allowed to
ship small quantities of their own
production directly to market exempt
from order requirements. The
exemption was for the 2002—03 season
and expired July 31, 2003. A final rule
on this action was published in the
Federal Register on January 29, 2003
[68 FR 4361]. The committee agreed that
following the 2002—03 season they
would review the information provided
by growers who applied for and used
the tree run exemption to determine if
the exemption should be continued.

During the 2002—03 season, 75
growers were approved to ship under
the exemption. Approximately 25
growers actually used the exemption,
shipping a total of 5,000 1-3/5 bushel
boxes of oranges, grapefruit, tangerines,
and tangelos. Those producers who took
advantage of the exemption believe the
program was successful. They were able
to sell their fruit and supply markets not
already supplied by packed fruit.

The growers who used the exemption
believe that one year was not long
enough and that it should be extended.
They think more time is needed to
determine the benefits of the exemption
and whether it should be extended on
a continuous basis. Growers believe to
successfully develop new markets they
must demonstrate they can consistently
supply new markets with quality fruit
and this cannot be done in a single
season or without the exemption.

Growers also believe more markets
exist. They think more time is needed
to identify and research potential
markets. In some cases, potential
markets were not identified until late in
the 2002-03 season when there was not
enough fruit available to supply them.
Growers want the opportunity to try to
supply these markets in the coming
season.

In addition, some interested growers
did not take advantage of the exemption
during the past season. Some stated if
the exemption were to be extended for
another season, they would use it to try
shipping tree run citrus. By extending
the exemption for another season,
growers will have more time to utilize
this opportunity and it will provide the
committee with a better indicator of the
level of interest and success.

There was also some discussion that
the previously established 1,500 box
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limit on the total amount of each variety
of citrus a grower could ship during the
season may prevent growers from fully
developing new markets. One concern
expressed was that should a buyer want
additional fruit during the season, a
grower may not be able to supply it
because they had reached their shipping
limit. Another concern was for growers
that only produce one variety of citrus.
The limit of 1,500 boxes per variety for
the season may prevent them from
utilizing more of their fruit. Also, a
producer may identify two or more
potential markets, but with the limited
amount of fruit that can be shipped, the
grower can only supply fruit to one
market. Growers believe raising the
limit on the number of boxes per variety
they can ship for the season will allow
them to supply the markets previously
developed as well as develop additional
markets for their tree run fruit.

The committee reviewed this issue
and discussed the concerns of small
growers and the problems encountered
during the past season. The committee
determined that offering the exemption
for another season will provide
additional information on how fruit
shipped under the exemption was
received by the market. It will also
provide a better indication of whether or
not other markets exist that packed fruit
is not currently supplying, where these
markets are located, and approximately
how much fruit can be sold in such
markets. Extending the exemption also
gives other growers an opportunity to
try it.

Tree run fruit will be sold primarily
to non-competitive, niche markets, such
as farmers’ markets, flea markets,
roadside stands, and similar outlets and
will not compete with non-exempt fruit
shipped under the order. Fruit is sold in
similar markets within the state, and
such markets have been successful.
Continuing the exemption for another
season allows growers to sell directly to
similar markets outside of the state,
supplying markets that might not
otherwise be supplied. The committee
believes this action will allow the
industry to service more non-traditional
markets and may be a way to increase
fresh market shipments and to develop
new markets.

The committee also discussed the
limits on the amount of fruit growers
can ship during the season. Several
different combinations of shipment
totals were discussed. The committee
determined the previously established
limit of 150 boxes of each variety per
shipment was still appropriate, allowing
the grower to ship a sufficient amount
of fruit to make the exemption cost
effective, while preventing too much

fruit from entering market channels
exempt from order requirements.
However, the committee did agree that
by raising the total amount of citrus a
grower can ship during the season, the
grower may be able to service more
markets and sell more fruit. The
committee supported increasing the
volume limit from 1,500 boxes to 3,000
boxes per variety under the exemption.
This amount provides additional
volume for the grower while limiting
the amount of fruit that can be shipped
under the exemption. Maintaining
shipments at these levels will help keep
this fruit in non-competitive outlets.

With the potential for additional fruit
entering the market under the
exemption, ensuring compliance with
the provisions of the exemption and
reducing the chances of tree run fruit
getting into regular market channels is
an important consideration. As a means
of tracking the fruit and ensuring
compliance, the committee decided that
each container of tree run fruit should
contain the name and address of the
grower. Because tree run fruit can be
shipped in a variety of containers, the
committee thought requiring a label on
the containers themselves may be
impractical. For some containers, such
as cardboard box, having the name and
address printed on the outside of the
container would not be problematic.
However, on other containers, such as
field boxes, plastic boxes, or mesh bags,
it can be difficult to print the name and
address or affix a label. Therefore, the
committee agreed that placing the name
and address inside the container
provides a means for identifying the
owner of the fruit with the least amount
of difficulty.

Consequently, for the reasons
discussed, the committee voted
unanimously to extend the tree run
exemption for the 2003—04 season, raise
the limit on the amount of citrus a
grower can ship from 1,500 boxes to
3,000 boxes per variety, and require that
growers identify each container with
their name and address. The exemption
is being extended for the 2003—-04
season only, and will expire on July 31,
2004. At the end of the season, the
committee will review all available
information and decide whether the
exemption should be continued on a
permanent basis.

Growers will continue to be required
to apply to the committee, on the
“Grower Tree Run Certificate
Application” form provided by the
committee, for an exemption to ship tree
run citrus fruit to interstate markets. On
this form, the grower must provide their
name; address; phone number; legal
description of the grove; variety of citrus

to be shipped; and the approximate
number of boxes produced in the
specified grove. The grower must also
certify that the fruit to be shipped comes
from the grove owned by the grower
applicant. The application form will be
submitted to the committee manager
and reviewed for completeness and
accuracy. The manager will also verify
the information provided. After the
application has been reviewed, the
manager will notify the grower
applicant in writing whether the
application is approved or denied.

Once the grower has received
approval for their application for
exemption and begins shipping fruit, a
“Report of Shipments Under Grower
Tree Run Certificate” form, also
provided by the committee, must be
completed for each shipment. On this
form, the grower will provide the
location of the grove, the amount of fruit
shipped, the shipping date, and the type
of transportation used to ship the fruit,
along with the vehicle license number.
The grower must supply the Road Guard
Station with a copy of the grower
certificate report for each shipment, and
provide a copy of the report to the
committee. This report will enable the
committee to maintain compliance and
gather data, which will be used to
determine the effectiveness of the
exemption. Failure to comply with these
requirements may result in the
cancellation of a grower’s certificate.

This rule does not affect the provision
that handlers may ship up to 15
standard packed cartons (12 bushels) of
fruit per day exempt from regulatory
requirements. Fruit shipped in gift
packages that are individually
addressed and not for resale, and fruit
shipped for animal feed are also exempt
from handling requirements under
specific conditions. Also, fruit shipped
to commercial processors for conversion
into canned or frozen products or into
a beverage base are not subject to the
handling requirements under the order.

Section 8e of the Act requires that
whenever grade, size, quality, or
maturity requirements are in effect for
certain commodities under a domestic
marketing order, including citrus,
imports of that commodity must meet
the same or comparable requirements.
This rule does not change the minimum
grade and size requirements under the
order. Therefore, no change is necessary
in the citrus import regulations as a
result of this action.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
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this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 11,000
producers of Florida citrus in the
production area and approximately 75
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on industry and Committee
data, the average annual f.o.b. price for
fresh Florida oranges, grapefruit,
tangerines, and tangelos during the
2002-03 season was approximately
$8.55 per 4/5 bushel carton, and total
fresh shipments for the 2002—-03 season
where around 49.3 million cartons of
oranges, grapefruit, tangerines, and
tangelos. Approximately 20 handlers
handled 65 percent of Florida’s citrus
shipments in 2002—03. Considering the
average f.o0.b. price, at least 55 percent
of the oranges, grapefruit, tangerine, and
tangelo handlers could be considered
small businesses under SBA’s
definition. Therefore, the majority of
Florida citrus handlers may be classified
as small entities. The majority of Florida
citrus producers may also be classified
as small entities.

This rule extends the provisions of
§905.149 of the rules and regulations
under the order for one more season.
This rule exempts shipments of small
quantities of tree run citrus from the
grade, size, and assessment
requirements for the 2003—-04 season.
This rule also increases the limit on the
amount of citrus a grower can ship from
1,500 boxes to 3,000 boxes per variety
during the season and requires growers
to identify their containers with their
name and address. Growers must
receive approval from the committee
before they can use this exemption. The
committee believes this action may be a
way to increase fresh market shipments,
develop new markets, and improve
grower returns. Authority for this action
is provided in § 905.80(e).

According to a recent study by the
University of Florida—Institute of Food
and Agricultural Sciences, production
costs for the 2001-02 season ranged
from $1.71 per box for processed
oranges to $2.41 per box for grapefruit
grown for the fresh market. The average
packing charge for oranges is
approximately $6.50 per box, for
grapefruit the charge is approximately
$5.75 per box, and for tangerines the
charge can be as high as $9 per box. In
a time when grower returns are weak,
sending fruit to a packinghouse can be
cost prohibitive, especially for the small
grower. This rule may provide an
additional outlet for fruit that might
otherwise be forced into the processing
market or left on the tree altogether.

This rule will not impose any
additional costs on the grower, but have
the opposite effect, providing growers
the opportunity to reduce the costs
associated with having fruit handled by
a packinghouse. This action will allow
growers to ship small quantities of their
tree run citrus directly into interstate
commerce exempt from the order’s
grade, size, and assessment
requirements and their related costs.
With this action, growers will be able to
reduce handling costs and use those
savings toward developing additional
markets not serviced by packed fruit.
This will benefit all growers regardless
of size, but it is expected to have a
particular benefit for the small grower.

The committee considered
alternatives to this action. One possible
alternative was not extending the
exemption for another season. However,
the committee believes the exemption
does provide other possible outlets for
fruit and may help increase returns to
growers, so this alternative was rejected.
Another alternative considered was
removing the limit on the total amount
of citrus a grower could ship during the
season. Committee members had
concerns about allowing this exemption
without some limit on total shipments.
The committee agreed that an increase
in the limit would provide additional
opportunities for growers without
causing any market disruption or
making it more difficult to keep tree run
fruit in noncompetitive outlets.
Therefore, this alternative was also
rejected.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this rule have
been previously approved by the Office
of Management and Budget (OMB) and
assigned OMB No. 0581-0189. USDA
has not identified any relevant Federal
rules that duplicate, overlap or conflict
with this rule. As with all Federal

marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The committee’s meeting was widely
publicized throughout the citrus
industry and all interested persons were
invited to attend the meeting and
participate in committee deliberations.
Like all committee meetings, the July 1,
2003, meeting was a public meeting and
all entities, both large and small, were
able to express their views on this issue.
Interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on
extending for one season the exemption
to ship tree run citrus free from grade,
size, and assessment requirements
under the order. The rule also invites
comments on the increase in the limit
on the total amount of citrus a grower
can ship per variety under the
exemption from 1,500 boxes to 3,000
boxes and the requirement that growers
identify their citrus with their name and
address. Any comments received will be
considered prior to finalization of this
rule.

After consideration of all relevant
material presented, including the
committee’s recommendation, and other
information, it is found that this interim
final rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register.
This rule needs to be in place as soon
as possible to cover as many shipments
during the 2003—-04 season as possible.
Growers need to know this rule is in
place so they can begin making plans on
how to utilize the exemption. In
addition, growers and handlers are
aware of this rule, which was
recommended at a public meeting. Also,
a 60-day comment period is provided
for in this rule and any comments
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received will be considered prior to
finalization.

List of Subjects in 7 CFR Part 905

Grapefruit, Oranges, Tangelos,
Tangerines, Marketing agreements,
Reporting and recordkeeping
requirements.
= For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

= 1. The authority citation for 7 CFR part
905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

= 2.In §905.149:

= a. Paragraph (d) is amended by revising
“July 31, 2003.” to read “July 31, 2004.”.
» b. Paragraph (f)(2) is amended by
revising “1,500” to read “3,000”.

» c. Paragraph (f)(3) is amended by
revising “for the 2002—03 season only” to
read “during the 2003—-04 season only”
and “July 31, 2003.” to read “July 31,
2004.”.

= d. A new paragraph (f)(6) is added to
read as follows:

§905.149 Procedure for permitting
growers to ship tree run citrus fruit.
* * * * *

* *x %

(6) Each container of tree run fruit
shipped under a Grower Tree Run
Certificate shall be labeled with or
contain the name and address of the
grower shipping under the Grower Tree
Run Certificate.

Dated: August 28, 2003.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—22414 Filed 9-2-03; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 922, 923, and 924
[Docket No. FV03-922-1 FR]
Increased Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rates established for the
Washington Apricot Marketing
Committee, the Washington Cherry

Marketing Committee, and the
Washington-Oregon Fresh Prune
Committee (Committees) for the 2003—
2004 and subsequent fiscal periods.
This rule increases the assessment rates
established for the Committees from
$2.50 to $3.00 per ton for Washington
apricots, from $0.75 to $1.00 per ton for
Washington sweet cherries, and $1.00 to
$1.50 per ton for Washington-Oregon
fresh prunes. The Committees are
responsible for local administration of
the marketing orders which regulate the
handling of apricots and cherries grown
in designated counties in Washington,
and prunes grown in designated
counties in Washington and in Umatilla
County, Oregon. Authorization to assess
apricot, cherry, and prune handlers
enables the Committees to incur
expenses that are reasonable and
necessary to administer the programs.
The fiscal period for these marketing
orders begins April 1 and ends March
31. The assessment rates will remain in
effect indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: September 4, 2003.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Marketing
Specialist, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
suite 385, Portland, OR 97204;
telephone: (503) 326—2724, Fax: (503)
326-7440; or George J. Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence, SW.,
STOP 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 720-8938.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 922 (7 CFR part 922),
regulating the handling of apricots
grown in designated counties in
Washington; Marketing Agreement and
Order No. 923 (7 CFR part 923)
regulating the handling of sweet
cherries grown in designated counties in
Washington; and Marketing Agreement
and Order No. 924 (7 CFR part 924)
regulating the handling of fresh prunes
grown in designated counties in
Washington and Umatilla County,
Oregon, hereinafter referred to as the

“orders.” The orders are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing orders
now in effect, handlers in the
designated areas are subject to
assessments. Funds to administer the
orders are derived from such
assessments. It is intended that the
assessment rates fixed herein will be
applicable to all assessable Washington
apricots, Washington sweet cherries,
and Washington-Oregon fresh prunes
beginning April 1, 2003, and continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rates established for the Committees for
the 2003-2004 and subsequent fiscal
periods from $2.50 to $3.00 per ton for
Washington apricots, from $0.75 to
$1.00 per ton for Washington sweet
cherries, and $1.00 to $1.50 per ton for
Washington-Oregon fresh prunes.

The orders provide authority for the
Committees, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committees are
producers and handlers in designated
counties in Washington and in Umatilla
County, Oregon. They are familiar with
the Committees’ needs and with the
costs for goods and services in their
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local areas and are thus in a position to
formulate appropriate budgets and
assessment rates. The assessment rates
are formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2002—-2003 and subsequent
fiscal periods, the Washington Apricot
Marketing Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Washington Apricot Marketing
Committee met on May 21, 2003, and
unanimously recommended 2003-2004
expenditures of $10,559 and an
assessment rate of $3.00 per ton of
apricots. In comparison, last year’s
budgeted expenditures were $11,685.
The assessment rate of $3.00 is $0.50
higher than the rate currently in effect.
The increase is necessary to offset an
anticipated decrease in production due
to the adverse effect of cooler
temperatures on the size and quality of
the 2003 apricot crop.

The assessment rate recommended by
the Washington Apricot Marketing
Committee was derived by dividing
anticipated expenses by expected
shipments of apricots grown in
designated counties in Washington.
Applying the $3.00 per ton rate of
assessment to the Washington Apricot
Marketing Committee’s 3,600-ton
shipment estimate should provide
$10,800 in assessment income. Income
derived from handler assessments
should be adequate to cover budgeted
expenses and allow the Washington
Apricot Marketing Committee to
maintain an acceptable financial
reserve. Funds in the reserve ($8,360 as
of March 31, 2003), will be kept within
the maximum permitted by the order
(approximately one fiscal period’s
operational expenses; § 922.42).

For the 1997-98 and subsequent fiscal
periods, the Washington Cherry
Marketing Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Washington Cherry Marketing
Committee met on May 22, 2003, and
unanimously recommended 2003-2004
expenditures of $71,865 and an
assessment rate of $1.00 per ton of
cherries. In comparison, last year’s
budgeted expenditures were $68,715.

The assessment rate of $1.00 is $0.25
higher than the rate currently in effect.
The higher assessment rate is necessary
to offset an anticipated decrease in
production due to the adverse effect of
cooler temperatures on the size and
quality of the 2003 cherry crop.

The assessment rate recommended by
the Washington Cherry Marketing
Committee was derived by dividing
anticipated expenses by expected
shipments of sweet cherries grown in
designated counties in Washington.
Applying the $1.00 per ton rate of
assessment to the Washington Cherry
Marketing Committee’s 64,000-ton
shipment estimate should provide
$64,000 in assessment income. Income
derived from handler assessments, along
with funds from the Committee’s
authorized reserve, should be adequate
to cover budgeted expenses. Funds in
the reserve ($33,064 as of March 31,
2003), will be kept within the maximum
permitted by the order (approximately
one fiscal period’s operational expenses;
§923.42).

For the 2001-2002 and subsequent
fiscal periods, the Washington-Oregon
Fresh Prune Marketing Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Washington-Oregon Fresh Prune
Marketing Committee met on June 3,
2003, and unanimously recommended
2003-2004 expenditures of $7,411 and
an assessment rate of $1.50 per ton of
prunes. In comparison, last year’s
budgeted expenditures were $8,095. The
assessment rate of $1.50 is $0.50 higher
than the rate currently in effect. The
higher assessment rate is necessary to
bring the assessment rate closer to
budgeted expenses, and to use less of
the reserve to fund expenses.

The assessment rate recommended by
the Washington-Oregon Fresh Prune
Committee was derived by dividing
anticipated expenses by expected
shipments of fresh prunes grown in
designated counties in Washington, and
Umatilla County, Oregon. Applying the
$1.50 per ton rate of assessment to the
Washington-Oregon Fresh Prune
Marketing Committee’s 4,300-ton
shipment estimate should provide
$6,450 in assessment income. Income
derived from handler assessments, along
with funds from the Washington-Oregon
Fresh Prune Marketing Committee’s
authorized reserve, should be adequate
to cover budgeted expenses. Funds in
the reserve ($5,407 as of March 31,

2003), will be kept within the maximum
permitted by the order (approximately
one fiscal period’s operational expenses;
§924.42).

All three Committees are managed
from the same office, and as such, major
expenses recommended by the
Committees for the 2003—2004 year
include manager and clerical salaries
($54,500), rent and maintenance
($7,200), compliance officer ($4,840),
and Committee travel and compensation
($4,000). Budgeted expenses for these
items in 2002—-2003 were $49,100,
$6,800, $5,120, and $6,100, respectively.

The assessment rates established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committees or other
available information.

Although the assessment rates will be
in effect for an indefinite period, the
Committees will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rates.
The dates and times of the Committees’
meetings are available from the
Committees or USDA. The Committees’
meetings are open to the public and
interested persons may express their
views at these meetings. USDA will
evaluate the Committees’
recommendations and other available
information to determine whether
modification of the assessment rates is
needed. Further rulemaking will be
undertaken as necessary. The
Committees’ 2003—2004 budgets and
those for subsequent fiscal periods
would be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 272
Washington apricot producers, 1,800
Washington sweet cherry producers,
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and 215 Washington-Oregon fresh prune
producers in the respective production
areas. In addition, there are
approximately 28 Washington apricot
handlers, 69 Washington sweet cherry
handlers, and 10 Washington-Oregon
fresh prune handlers subject to
regulation under the respective
marketing orders. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on a three-year average fresh
apricot production of 4,225 tons
(Washington Apricot Marketing
Committee records), a three-year average
producer price of $893 per ton as
reported by National Agricultural
Statistics Service (NASS), and 272
Washington apricot producers, the
average annual producer revenue is
approximately $13,871. In addition,
based on Washington Apricot Marketing
Committee records and 2002 f.o.b.
prices ranging from $12.50 to $16.50 per
24-pound container as reported by
USDA’s Market News Service (MNS), all
of the Washington apricot handlers ship
under $5,000,000 worth of apricots.

Based on a three-year average fresh
cherry production of 71,220 tons
(Washington Cherry Marketing
Committee records), a three-year average
producer price of $1,857 per ton as
reported by NASS, and 1,800
Washington cherry producers, the
average annual producer revenue is
approximately $73,475. In addition,
based on Washington Cherry Marketing
Committee records and an average 2002
f.o.b. price of $28.00 per 20-pound
container as reported by MNS, 81
percent of the Washington cherry
handlers ship under $5,000,000 worth
of cherries.

Based on a three-year average fresh
prune production of 4,893 tons
(Washington-Oregon Fresh Prune
Marketing Committee records), a three-
year average producer price of $210 per
ton as reported by NASS, and 215
Washington-Oregon prune producers,
the average annual producer revenue is
approximately $4,779. In addition,
based on Washington-Oregon Fresh
Prune Marketing Committee records and
2002 f.o.b. prices ranging from $8.50 to
$9.50 per 30-pound container as
reported by MNS, all of the Washington-
Oregon prune handlers ship under
$5,000,000 worth of prunes.

In view of the foregoing, the majority
of Washington apricot, Washington
sweet cherry, and Washington-Oregon

fresh prune producers and handlers may
be classified as small entities.

This rule increases the assessment
rates established for the Committees
from $2.50 to $3.00 per ton for apricots,
from $0.75 to $1.00 per ton for cherries,
and from $1.00 to $1.50 per ton for
prunes. For the 2003—-2004 fiscal period,
the quantity of assessable fruit is
estimated at 3,600 tons for apricots,
64,000 tons for cherries, and 4,300 tons
for prunes.

All three Committees are managed
from the same office, and as such, major
expenses recommended by the
Committees for the 2003—2004 year
include manager and clerical salaries
($54,500), rent and maintenance
($7,200), compliance officer ($4,840),
and Committee travel and compensation
($4,000). Budgeted expenses for these
items in 2002—2003 were $49,100,
$6,800, $5,120, and $6,100, respectively.

The higher assessment rates are
necessary to offset increases in salaries
and rent and maintenance, and
projected decreases in the production of
each crop due to the adverse effect of
cooler temperatures on the size and
quality of the fruit. The additional
assessment income will also permit the
Washington Apricot Marketing
Committee and the Washington-Oregon
Fresh Prune Committee to meet
budgeted expenses and maintain an
acceptable financial reserve. For the
Washington Cherry Marketing
Committee, the increased assessment
rate will allow it to use less reserve
funds to meet its budgeted expenses.

The Committees discussed
alternatives to this rule, including
alternative expenditure levels. Lower
assessment rates were considered, but
not recommended because they would
not generate the income necessary to
administer the programs with adequate
reserves.

Apricot shipments for 2003 are
estimated at 3,600 tons, which should
provide $10,800 in assessment income.
Income derived from handler
assessments should be adequate to cover
budgeted expenses. Funds in the reserve
($8,360 as of March 1, 2003) will be kept
within the maximum permitted by the
order (approximately one fiscal period’s
operational expenses; § 923.42).

Sweet cherry shipments for 2003 are
estimated at 64,000 tons, which should
provide $64,000 in assessment income.
Income derived from handler
assessments, along with funds from the
authorized reserve, should be adequate
to cover budgeted expenses. Funds in
the reserve ($33,064 as of March 31,
2003) will be kept within the maximum
permitted by the order (one fiscal
period’s operational expenses; § 923.42).

Fresh prune shipments for 2003 are
estimated at 4,300 tons, which should
provide $6,450 in assessment income.
Income derived from handler
assessments, along with funds from the
authorized reserve, should be adequate
to cover budgeted expenses. Funds in
the reserve ($5,407 as of March 31,
2003) will be kept within the maximum
permitted by the order (approximately
one fiscal period’s operational expenses;
§924.42).

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the producer price for the 2003-2004
season could range between $783 and
$1,050 per ton for Washington apricots,
between $1,580 and $2,000 per ton for
Washington sweet cherries, and
between $166 and $252 per ton for
Washington-Oregon fresh prunes.
Therefore, the estimated assessment
revenue for the 2003-2004 fiscal period
as a percentage of total producer
revenue could range between 0.29 and
0.38 percent for Washington apricots,
between 0.05 and 0.06 percent for
Washington sweet cherries, and
between 0.60 and 0.90 for Washington-
Oregon fresh prunes.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing
orders. In addition, the Committees’
meetings were widely publicized
throughout the Washington apricot,
Washington sweet cherry, and
Washington-Oregon fresh prune
industries and all interested persons
were invited to attend and participate in
the Committees’ deliberations on all
issues. Like all meetings of these
Committees, the May 21, May 22, and
June 3, 2003, meetings were public
meetings and all entities, both large and
small, were able to express views on the
issues.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
apricot, Washington sweet cherry, or
Washington-Oregon fresh prune
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.
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A proposed rule concerning this
action was published in the Federal
Register on July 25, 2003 (68 FR 43975).
Copies of the proposed rule were also
mailed or sent via facsimile to all
members of the Committees. Finally, the
proposal was made available through
the Internet by the Office of the Federal
Register and USDA. A 15-day comment
period ending August 11, 2003, was
provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ama.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committees and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the 2003—-2004 fiscal period
began on April 1, and the marketing
orders require that the rate of
assessment for each fiscal period apply
to all assessable Washington apricots,
Washington sweet cherries, and
Washington-Oregon fresh prunes
handled during such fiscal period.
Further, handlers are aware of this rule
which was unanimously recommended
by each of the Committees at public
meetings. Also, a 15-day comment
period was provided for in the proposed
rule and no comments were received.

List of Subjects
7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

7 CFR Part 923
Cherries, Marketing agreements,

Reporting and recordkeeping
requirements.

7 CFR Part 924

Plums, Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.
= For the reasons set forth in the

preamble, 7 CFR parts 922, 923, and 924
are amended as follows:

= 1. The authority citation for 7 CFR
parts 922, 923, and 924 continues to read
as follows:

Authority: 7 U.S.C. 601-674.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 2. Section 922.235 is revised to read as
follows:

§922.235 Assessment rate.

On or after April 1, 2003, an
assessment rate of $3.00 per ton is
established for the Washington Apricot
Marketing Committee.

PART 923—SWEET CHERRIES
GROWN IN DESIGNATED COUNTIES
IN WASHINGTON

= 3. Section 923.236 is revised to read as
follows:

§923.236 Assessment rate.

On or after April 1, 2003, an
assessment rate of $1.00 per ton is
established for the Washington Cherry
Marketing Committee.

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND UMATILLA
COUNTY, OREGON

m 4. Section 924.236 is revised to read as
follows:

§924.236 Assessment rate.

On or after April 1, 2003, an
assessment rate of $1.50 per ton is
established for the Washington-Oregon
Fresh Prune Marketing Committee.

Dated: August 28, 2003.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-22415 Filed 9—2—-03; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV03-948-2 FR]
Irish Potatoes Grown in Colorado;

Reinstatement of the Continuing
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule reinstates the
continuing assessment rate established
for the Area No. 3 Colorado Potato

Administrative Committee (Committee)
for the 2003-2004 and subsequent fiscal
periods at $0.03 per hundredweight of
potatoes handled. The Committee
locally administers the marketing order
regulating the handling of potatoes
grown in northern Colorado. The
continuing assessment rate was
suspended for the 2001-2002 and
subsequent fiscal periods to bring the
monetary reserve within the program
limit of two fiscal periods’ operating
expenses. Authorization to assess potato
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began July 1 and ends
June 30. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: September 4, 2003.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson, Marketing
Specialist, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
suite 385, Portland, Oregon 97204;
telephone: (503) 3262724, Fax: (503)
326—7440; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Order No. 948, both as
amended (7 CFR part 948), regulating
the handling of potatoes grown in
Colorado, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Colorado potato handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
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assessment rate established herein
would be applicable to all assessable
potatoes beginning on July 1, 2003, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule reinstates § 948.215 of the
order’s rules and regulations and
establishes a continuing assessment rate
for the Committee for the 2003—-2004
and subsequent fiscal periods at $0.03
per hundredweight of potatoes handled.

The Colorado potato marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of Colorado potatoes. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2001-2002 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, a
suspension of the continuing
assessment rate that would remain
suspended until reinstated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on May 8, 2003,
and unanimously recommended 2003—
2004 expenditures of $19,737 and an
assessment rate of $0.03 per
hundredweight of potatoes. In

comparison, last year’s budgeted
expenditures were also $19,737. For the
2001-2002 fiscal period, the Committee
recommended suspending the
continuing assessment rate to bring the
monetary reserve within program limits
of approximately two fiscal periods’
operating expenses (§ 948.78). At that
time, the reserve fund contained about
$60,000. The Committee has been
operating for the last two years by
drawing income from its reserve. With
a suspended assessment rate and a
significant decrease in the number of
potato producers and acreage in Area
No. 3, the reserve has rapidly decreased
to the current level of about $24,077.
The Committee would like to maintain
the reserve at approximately this level,
thus reinstatement of the assessment
rate at $0.03 per hundredweight is
needed.

The major expenditures
recommended by the Committee for the
2003-2004 fiscal period include $8,200
for salaries, $3,000 for rent expense, and
$1,750 for office expenses. Budgeted
expenses for these items in 2002-2003
were also $8,200, $3,000, and $1,750,
respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Colorado potatoes.
Colorado potato shipments for the year
are estimated at 632,500 hundredweight
which should provide $18,975 in
assessment income. Income derived
from handler assessments along with
interest and rent income should be
adequate to cover budgeted expenses.
Funds in the reserve (estimated at
$24,077 as of June 30, 2003), will be
kept within the maximum permitted by
the order (approximately two fiscal
period’s expenses; § 948.78).

The assessment rate reinstated in this
rule will continue in effect indefinitely
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is

needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2003—2004 budget and
those for subsequent fiscal periods will
be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Based on Committee data, there are 12
producers, (9 of whom are also
handlers) and 10 handlers (9 of whom
are also producers) in the production
area subject to regulation under the
order. Small agricultural firms are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $750,000.

Based on Committee data, the
production of Area No. 3 Colorado
potatoes for the 2001-2002 marketing
year was 773,053 hundredweight. Based
on National Agricultural Statistics
Service data, the average producer price
for Colorado summer potatoes for the
2001-2002 marketing year was $6.70
per hundredweight. The average annual
producer revenue for the 12 Colorado
Area No. 3 potato producers is therefore
calculated to be approximately
$431,621. Using Committee data
regarding each individual handler’s
total shipments during the 2001-2002
marketing year and a Committee
estimated average f.0.b. price during the
2001-2002 marketing year of $8.80 per
hundredweight ($6.70 per
hundredweight plus estimated packing
and handling costs of $2.10 per
hundredweight), all of the Colorado
Area No. 3 potato handlers ship under
$5,000,000 worth of potatoes. In view of
the foregoing, it can be concluded that
the majority of the Colorado Area No. 3
potato producers and handlers may be
classified as small entities.

This rule reinstates § 948.215 of the
order’s rules and regulations and
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establishes a continuing assessment rate
for the Committee, to be collected from
handlers for the 2003—-2004 and
subsequent fiscal periods, at $0.03 per
hundredweight of potatoes. The
Committee recommended 2003—-2004
expenditures of $19,727 and an
assessment rate of $0.03 per
hundredweight. The quantity of Area
No. 3 Colorado potatoes for the 2003—
2004 fiscal period is estimated at
632,500 hundredweight. Thus, the $0.03
rate should provide $18,975 in
assessment income. This together with
interest and rent income should be
adequate to meet this fiscal period’s
budgeted expenses.

The major expenditures
recommended by the Committee for the
2003-2004 fiscal period include $8,200
for salaries, $3,000 for rent expense, and
$1,750 for office expenses. Budgeted
expenses for these items in 2002-2003
were also $8,200, $3,000, and $1,750,
respectively.

For the 2001-2002 fiscal period, the
Committee recommended suspending
the continuing assessment rate to bring
the monetary reserve within program
limits of approximately two fiscal
periods’ operating expenses (§ 948.78).
At that time, the reserve fund contained
about $60,000. The Committee has been
operating for the last two years by
drawing income from its reserve. With
a suspended assessment rate and a
significant decrease in the number of
potato producers and acreage in Area
No. 3, the reserve has rapidly decreased
to the current level of about $24,000.
The Committee would like to maintain
the reserve at approximately this level,
thus reinstatement of the assessment
rate is needed.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels. Lower assessment
rates were considered, but not
recommended because they would not
generate the income necessary to
administer the program with adequate
reserves.

The assessment rate of $0.03 per
hundredweight of assessable potatoes
was determined by dividing the total
recommended budget by the quantity of
assessable potatoes, estimated at
632,500 hundredweight for the 2003—
2004 fiscal period. This is
approximately $1,402 above the
anticipated expenses when combined
with interest and rent income, which
the Committee determined to be
acceptable.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the producer price for the 2003—
2004 fiscal period could range between

$5.10 and $6.70 per hundredweight of
Colorado summer potatoes. Therefore,
the estimated assessment revenue for
the 2003-2004 fiscal period as a
percentage of total producer revenue
could range between 0.45 and 0.59
percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the Area
No. 3 Colorado potato industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the May 8,
2003, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Colorado Area
No. 3 potato handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on July 28, 2003 (68 FR 44239).
Copies of the proposed rule were also
mailed or sent via facsimile to all
Committee members. Finally, the
proposal was made available through
the Internet by the Office of the Federal
Register and USDA. A 15-day comment
period ending August 12, 2003, was
provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the 2003—-2004 fiscal period
began on July 1, 2003, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable potatoes handled
during such fiscal period. Further,
handlers are aware of this action which
was recommended by the Committee at
a public meeting. Also, a 15-day
comment period was provided for in the
proposed rule, and no comments were
received.

List of Subjects in 7 CFR Part 948
Marketing agreements, Potatoes,

Reporting and recordkeeping

requirements.

= For the reasons set forth in the

preamble, 7 CFR part 948 is amended as

follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

= 1. The authority citation for 7 CFR part
948 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 948.215 is reinstated and
revised to read as follows:

§948.215 Assessment rate.

On and after July 1, 2003, an
assessment rate of $0.03 per
hundredweight is established for
Colorado Area No. 3 potatoes.

Dated: August 28, 2003.

A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—22416 Filed 9—2—03; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1150
[Docket No. DA-03-06]
National Dairy Promotion and

Research Program; Amendment to the
Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Dairy Promotion and Research Order
(Order). The amendment modifies the
composition of the National Dairy
Promotion and Research Board (Dairy
Board) by changing the number of
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members in four of the thirteen
geographic regions. The Dairy Board,
which administers the Order, requested
the amendment in order to better reflect
the geographic distribution of milk
production in the contiguous 48 States.

EFFECTIVE DATE: September 4, 2003.

FOR FURTHER INFORMATION CONTACT:
David R. Jamison, USDA, AMS, Dairy
Programs, Promotion and Research
Branch, Stop 0233—Room 2958-S, 1400
Independence Avenue, SW.,
Washington, DC 20250-0233, (202) 720-
6961, David.Jamison2@usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Proposed Rule and Invitation for
Comments on Proposed Amendment to
the Order: Issued June 27, 2003;
published July 3, 2003 (68 FR 39861).

This final rule is issued pursuant to
the Dairy Production Stabilization Act
of 1983 (Act) (7 U.S.C. 4501, et seq.),
Public Law 98-108, enacted November
29, 1983.

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
does not preempt any State or local
laws, regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act authorizes the National Dairy
Promotion and Research Program. The
Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 4509 of the Act, any person
subject to the Dairy Promotion and
Research Order may file with the
Secretary a petition stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order is not in accordance with
the law and requesting a modification of
the Order or to be exempted from the
Order. A person subject to an Order is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the person is an inhabitant, or
has his principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service (AMS) is
required to examine the impact of this
final rule on small entities. The purpose
of the Regulatory Flexibility Act is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. For the
purpose of the Regulatory Flexibility
Act, small businesses in the dairy
industry have been defined as those
employing less than 500 employees. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “small
business” if it has an annual gross
revenue of less than $750,000. There are
approximately 70,000 dairy farms
subject to the provisions of this Order.
Most of the parties subject to the Order
are considered small entities. This final
rule amends the Dairy Promotion and
Research Order by modifying the
number of members on the National
Dairy Promotion and Research Board in
four of the 13 geographic regions. The
amendment is being made to better
reflect the geographic distribution of
milk produced within each of the 13
regions of the contiguous 48 States.

The Order currently is administered
by the 36-member Board representing 13
geographic regions within the
contiguous 48 States. The Order
provides that the Dairy Board shall
review the geographic distribution of
milk production throughout the United
States and, if warranted, shall
recommend to the Secretary a
reapportionment of the regions and/or
modification of the number of members
from regions in order to best reflect the
geographic distribution of milk
production volume in the United States.

Based on a review of the 2002
geographic distribution of milk
production, it has been determined that
the number of Dairy Board members for
four of the 13 geographical regions
should be changed.

Since the changes only redistribute
the representation on the Dairy Board to
better reflect geographic milk
production in the contiguous 48 States,
this amendment will not have a
significant economic impact on persons
subject to the Order.

Paperwork Reduction Act

This amendment to the Order will not
add any burden to persons subject to the
Order because it relates to provisions
concerning membership of the Dairy

Board. The adopted changes do not
impose additional reporting or
collecting requirements. No relevant
Federal rules have been identified that
duplicate, overlap, or conflict with this
final rule. In accordance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), the forms and reporting
and recordkeeping requirements that are
included in the Order have been
approved previously by the Office of
Management and Budget (OMB).

Statement of Consideration

This final rule amends the Dairy
Promotion and Research Order by
modifying the number of members on
the National Dairy Promotion and
Research Board in four of the 13
geographic regions. The amendment
modifies the composition of the Board
to better reflect current milk production
within each of the 13 geographic regions
of the contiguous 48 States.

The Order is administered by the 36-
member Board representing 13
geographic regions within the
contiguous 48 States. The Order
provides in § 1150.131 that the Dairy
Board shall review the geographic
distribution of milk production volume
throughout the United States and, if
warranted, shall recommend to the
Secretary a reapportionment of the
regions and/or modification of the
number of members from regions in
order to best reflect the geographic
distribution of milk production in the
United States. The Dairy Board is
required to conduct the review at least
every five years and not more than every
three years.

The Order specifies the formula to be
used to determine the number of Dairy
Board members in each of the 13
geographic regions designated in the
Order. Under the formula, total milk
production for the contiguous 48 States
for the previous calender year is divided
by 36-the total number of Dairy Board
members—to determine a factor of
pounds of milk represented by each
Dairy Board member. The resulting
factor is then divided into the pounds
of milk produced in each region to
determine the number of Board
members for each region. Accordingly,
the following table summarizes by
region the volume of milk production
distribution for 2002, the percentage of
total milk production, the current
number of Dairy Board members per
region, and the adopted number of Dairy
Board members for each region.
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Milk Percentage Current Adopted
: . of total number of number of
Region States p(rrtr)]ﬁulggg)*n milk board board

production members members

Oregon, Washington .........ccccccveviiiieiicnieee e 7,713 4.5 1 2

CalifOrNIA ....veieiiiiieiee e 34,884 20.6 6 7

Arizona, Colorado, Idaho, Montana, Nevada, Utah, Wyo- 16,291 9.6 3 3

ming.

Arkansas, Kansas, New Mexico, Oklahoma, Texas ........... 15,313 9.0 3 3

Minnesota, North Dakota, South Dakota 10,447 6.2 3 2

WISCONSIN ..ot 22,074 13.0 5 5

lllinois, lowa, Missouri, Nebraska ...........ccccccveieniiiiieeneennne. 8,971 5.3 2 2

Alabama, Kentucky, Louisiana, Mississippi, Tennessee ..... 4,265 25 1 1

Indiana, Michigan, Ohio, West Virginia .........cccccccevvveneennne. 13,264 7.8 3 3

Florida, Georgia, North Carolina, South Carolina, Virginia 7,194 4.2 2 1

Delaware, Maryland, New Jersey, Pennsylvania ................ 12,492 7.4 3 3

NEW YOIK oo 12,217 7.2 3 3

Connecticut, Maine, Massachusetts, New Hampshire, 4,518 2.7 1 1

Rhode Island, Vermont.
Total ......coovvvneeee. 48 CONtIUOUS SEALES ...eeiiiivieiiiiiieiiiieeniiie e sieee et ee s seee e 169,643 100 36 36

*Based upon preliminary 2002 data that was released in Milk Production, Distribution & Income, NASS, USDA, April 2003. This data will later

be updated, revised, and finalized.

Upon the basis of its review of
geographic milk production volume, the
Dairy Board proposed that the number
of members in four of the 13 geographic
regions be changed. The Dairy Board
was last modified in 1998 based on 1997
milk production data. The current
review conducted by the Dairy Board is
based on 2002 data. In 2002, total milk
production was 169,643 million
pounds, which indicates that each of the
Dairy Board members would represent
4,712 million pounds of milk. For 1997,
total milk production was 156,464,
which indicated that each of the Board
members represented 4,346 milk
pounds of milk.

Based on the 2002 milk production
data, the Dairy Board proposed that
member representation in Region 1
(Oregon and Washington) and Region 2
(California) each be increased by one
member, and member representation in
Region 5 (Minnesota, North Dakota, and
South Dakota) and Region 10 (Florida,
Georgia, North Carolina, South Carolina,
and Virginia) each be decreased by one
member. Milk production in Region 1
increased to 7,713 million pounds in
2002 up from 6,915 million pounds in
1997, indicating two Dairy Board
members (7,713 divided by 4,712 = 2)
compared to one Dairy Board member
based on 1997 milk production data.
Milk production in Region 2 increased
in 2002 to 34,884 million pounds up
from 27,628 million pounds in 1997,
indicating seven Dairy Board members
for the region (34,884 divided by 4,712
= 7) compared to 6 Dairy Board
members based on 1997 data. Also, in
Region 5, milk production decreased to
10,447 million pounds in 2002 down
from 11,307 million pounds in 1997,
indicating two Dairy Board members

(10,447 divided by 4,712 = 2) compared
to three Board members based on 1997
milk production data. Additionally,
milk production in Region 10 decreased
to 7,194 million pounds in 2002 down
from 7,523 million pounds in 1997,
indicating one Dairy Board member for
the region (7,194 divided by 4,712 = 1)
compared to two members based on
1997 data.

Interested parties were provided an
opportunity to file comments on the
proposed rule. One comment from a
producer recommended that, due to
Region 5’s large geographical area, the
number of representatives for Region 5
remain at the current level of three
Dairy Board members. As discussed
above, the proposed number of
representatives for Region 5 (i.e., two
regional representatives) is reflective of
the volume of milk produced in the
region.

This final rule adopts the Dairy
Board’s proposal that member
representation in Region 1 be increased
from one member to two members,
Region 2 representation be increased
from six members to seven members,
Region 5 representation be decreased
from three members to two members,
and Region 10 representation be
decreased from two members to one
member. The amendment is necessary
to ensure that regional representation on
the Dairy Board reflects geographic milk
production in the contiguous 48 States.

The proposed amendment to the
Order is made final in this action. The
final rule will be effective one day after
publication in the Federal Register to
allow for the timely appointment of
Dairy Board members based on current
distribution of milk production in the
contiguous 48 States.

Thus, good cause exists for making
this rule effective less than 30 days from
the date of publication in the Federal
Register.

List of Subjects in 7 CFR Part 1150

Dairy Products, Milk, Promotion,
Research.

m For the reasons set forth in the
preamble, 7 CFR part 1150 is amended
as follows:

PART 1150—DAIRY PROMOTION
PROGRAM

» 1. The authority citation for 7 CFR part
1150 continues to read as follows:

Authority: 7 U.S.C. 4501-4513.

= 2.In §1150.131, paragraphs (a)(1),
(a)(2), (a)(5), and (a)(10) are revised to
read as follows:

§1150.131 Establishment and
membership.

(a) * x %

(1) Two members from region number
one comprised of the following States:
Washington and Oregon.

(2) Seven members from region
number two comprised of the following

State: California.
* * * * *

(5) Two members from region number
five comprised of the following States:
Minnesota, North Dakota and South
Dakota.

* * * * *

(10) One member from region number
ten comprised of the following States:
Florida, Georgia, North Carolina, South
Carolina and Virginia.

* * * * *
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Dated: August 28, 2003.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—22417 Filed 9-2—-03; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NE-32-AD; Amendment
39-13285; AD 2003-17-10]

RIN 2120-AA64

Airworthiness Directives; McCauley
Propeller Systems, Inc. Propeller Hub
Models B5JFR36C1101,
C5JFR36C1102, B5JFR36C1103, and
C5JFR36C1104; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2003-17-10. That AD applies to
McCauley Propeller Systems, Inc.
Propeller Hub Models B5JFR36C1101,
C5JFR36C1102, B5JFR36C1103, and
C5JFR36C1104 propellers. AD 2003-17—
10 was published in the Federal
Register on August 21, 2003 (68 FR
50462). Paragraph (o) incorrectly
references Table 3 and should reference
Table 2. This document corrects that
reference. In all other respects, the
original document remains the same.
EFFECTIVE DATE: Effective September 3,
2003.

FOR FURTHER INFORMATION CONTACT:
Timothy Smyth, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Room 107, Des
Plaines, IL 60018; telephone: (847) 294—
7132; fax: (847) 294-7834.
SUPPLEMENTARY INFORMATION: A final
rule; request for comments to supersede
an existing AD, FR Doc, 03—21519 that
applies to McCauley Propeller Systems,
Inc. Propeller Hub Models
B5JFR36C1101, C5JFR36C1102,
B5JFR36C1103, and C5JFR36C1104
propellers, was published in the Federal
Register on August 21, 2003 (68 FR
50462). The following correction is
needed:

§39.13

= On page 50464, in the third column, in
the paragraph entitled Material
Incorporated by Reference, paragraph
(0), in the sixth line, “listed in Table 3

[Corrected]

of this AD” is corrected to read “listed
in Table 2 of this AD”.

Issued in Burlington, MA, on August 27,
2003.
Francis A. Favara,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03-22381 Filed 9—2—-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-164-AD; Amendment
39-13292; AD 2003-18-01]

RIN 2120-AA64

Airworthiness Directives; General
Dynamics (Convair) Model P4Y-2
Airplanes, General Dynamics
(Consolidated-Vultee) (Army) Model
LB-30 Airplanes, and General
Dynamics (Consolidated) (Army) Model
C-87A Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to various surplus military
airplanes manufactured by
Consolidated, Consolidated Vultee, and
Convair, that currently requires
repetitive inspections to find fatigue
cracks in the lower rear cap of the wing
front spar, front spar web, and lower
skin of the wings; repair or replacement
of any cracked part with a new part; and
follow-on inspections at new intervals.
This amendment continues to require
those actions and revises and clarifies
the applicability of the existing AD. The
actions specified in this AD are
intended to find and fix fatigue
cracking, which could result in
structural failure of the wings and
consequent loss of control of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective September 18, 2003.
Comments for inclusion in the Rules
Docket must be received on or before
November 3, 2003.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
164—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,

Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-164—-AD"’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this AD may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT: ]ohn
Cecil, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5228; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: On April
16, 2003, the FAA issued AD 2003-08—
13, amendment 39-13126 (68 FR 19728,
April 22, 2003), applicable to various
surplus military airplanes manufactured
by Consolidated, Consolidated Vultee,
and Convair, to require repetitive
inspections to find fatigue cracks in the
lower rear cap of the wing front spar,
front spar web, and lower skin of the
wings; repair or replacement of any
cracked part with a new part; and
follow-on inspections at new intervals.
That action was prompted by an
accident resulting from the structural
failure of the center wing of a United
States Department of Agriculture
(USDA) Forest Service Model P4Y-2
airplane, and results of an investigation,
which revealed fatigue cracking of the
lower rear cap of the wing font spar,
front spar web, and lower skin of the
wings. Such fatigue cracking, if not
found and fixed in a timely manner,
could result in structural failure of the
wings and consequent loss of control of
the airplane.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has received inquiries concerning
the applicability of the AD. The
commenters indicate that the
applicability of the AD, as published,
contains a phrase that could lead the
reader to believe that the AD applies to
all former military surplus aircraft,
rather than just those airplanes
specifically called out by model in the
AD.
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We agree that using the phrase
“including, but not limited to, all of the
following surplus military airplanes” in
the applicability of the existing AD may
be misleading; therefore, we have
clarified the applicability of this new
AD by removing that phrase. We also
have revised the applicability to retain
only those airplane models for which a
U.S. type certificate has been issued:
General Dynamics (Consolidated-
Vultee) (Army) Model LB-30 airplanes,
and General Dynamics (Convair) Model
P4Y-2 airplanes. Additionally, this AD
adds a new airplane model, General
Dynamics (Consolidated) (Army) Model
C—-87A airplanes, to the applicability of
this AD. Other models specified in the
existing AD have been removed from
the applicability of this new AD.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD supersedes AD
2003-08-13 to continue to require
repetitive inspections to find fatigue
cracks in the lower rear cap of the wing
front spar, front spar web, and lower
skin of the wings; repair or replacement
of any cracked part with a new part; and
follow-on inspections at new intervals.
As specified above, this AD clarifies and
revises the applicability of the existing
AD to add another airplane model and
remove certain other airplane models.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Changes to 14 CFR part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. Because we have now
included this material in part 39, only
the office authorized to approve AMOCs
is identified in each individual AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-164-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-13126 (68 FR
19728, April 22, 2003), and by adding a
new airworthiness directive (AD),
amendment 39-13292, to read as
follows:

2003-18-01 General Dynamics (Convair),
General Dynamics (Consolidated-Vultee)
(Army), and General Dynamics
(Consolidated) (Army): Amendment 39—
13292. Docket 2003—NM-164—AD.
Supersedes AD 2003-08-13,
Amendment 39-13126.

Applicability: All Model P4Y-2 airplanes,
Model LB-30 airplanes, and Model C-87A
airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix fatigue cracking in the
lower rear cap of the wing front spar, front
spar web, and lower skin of the wings, which
could result in structural failure of the wings
and consequent loss of control of the
airplane, accomplish the following:

Initial and Repetitive Inspections for Certain
Airplanes

(a) For Models P4Y-2 and LB-30 airplanes:
Within 30 days after May 7, 2003 (the
effective date of AD 2003—-08—13, amendment
39-13126), do the actions specified in
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paragraphs (a)(1) and (a)(2) of this AD per a
method approved by the Manager, Los
Angeles Certification Office (ACO), FAA.

(1) Do an inspection (between 39 and 63
inches outboard of the airplane center line on
both the left and right sides of the wings) to
find cracks in the lower rear cap of the wing
front spar, front spar web, and lower skin of
the wings localized under the front spar
lower cap. Special detailed inspection
procedures must be sufficiently reliable to
determine the location, size, and orientation
of the cracks.

(2) Develop repetitive inspection intervals
that prevent crack growth from exceeding the
minimum residual strength required to
support limit load on the affected structure.
The repetitive inspection intervals must be
approved by the Manager, Los Angeles ACO.
Thereafter, do the inspection approved per
paragraph (a)(1) of this AD at the intervals
approved per this paragraph.

Initial and Repetitive Inspections for Model
C-87A Airplanes

(b) For all Model C—87A airplanes: Within
30 days after the effective date of this AD, do
the actions specified in paragraphs (b)(1) and
(b)(2) of this AD per a method approved by
the Manager, Los Angeles ACO.

(1) Do an inspection (between 39 and 63
inches outboard of the airplane center line on
both the left and right sides of the wings) to
find cracks in the lower rear cap of the wing
front spar, front spar web, and lower skin of
the wings localized under the front spar
lower cap. Special detailed inspection
procedures must be sufficiently reliable to
determine the location, size, and orientation
of the cracks.

(2) Develop repetitive inspection intervals
that prevent crack growth from exceeding the
minimum residual strength required to
support limit load on the affected structure.
The repetitive inspection intervals must be
approved by the Manager, Los Angeles ACO.
Thereafter, do the inspection approved per
paragraph (b)(1) of this AD at the intervals
approved per this paragraph.

If Any Cracking Is Found

(c) If any crack is found during any
inspection required by this AD, before further
flight, do the action(s) specified in
paragraphs (c)(1) and (c)(2) of this AD per a
method approved by the Manager, Los
Angeles ACO.

(1) Repair or replace the cracked part or
structure.

(2) Repeat the inspection required by
paragraph (a)(1) of this AD at reduced
intervals approved by the Manager, Los
Angeles ACO, to find cracks before the
growth is critical and exceeds the minimum
residual strength required to support limit
load on the affected structure.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Los Angeles ACO, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Effective Date

(e) This amendment becomes effective on
September 18, 2003.

Issued in Renton, Washington, on August
19, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-22382 Filed 9—2—-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. 1998F-0196]
Food Additives Permitted in Feed and

Drinking Water of Animals; Selenium
Yeast

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for food additives permitted
in feed to provide for the safe use of
selenium yeast as a source of selenium
in animal feeds for beef and dairy cattle
and to provide a description of the food
additive. This action is in response to a
food additive petition filed by Alltech
Biotechnology Center.

DATES: This rule is effective September
3, 2003. Submit written objections and
request for hearing by November 3,
2003.

ADDRESSES: Submit written objections
and requests for a hearing to the
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852. Submit electronic objections
to http://www.fda.gov/dockets/
ecomments.

FOR FURTHER INFORMATION CONTACT:
Sharon Benz, Center for Veterinary
Medicine (HFV 228), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—6656.
SUPPLEMENTARY INFORMATION:

I. Background

In a notice published in the Federal
Register of May 12, 1998 (63 FR 26193),
FDA announced that a food additive
petition (animal use) (FAP 2238) had
been filed by Alltech Biotechnology
Center, 3031 Catnip Hill Pike,
Nicholasville, KY 40356. The petition
proposed to amend the food additive
regulations in § 573.920 Selenium (21
CFR 573.920) to provide for the safe use
of selenium yeast as a source of
selenium in animal feeds for poultry,
swine, and cattle. Based on the

information in the petition, the
selenium food additive regulation was
amended to include the use of selenium
yeast in feed for chickens on June 6,
2000 (65 FR 35823). FDA sought
additional data from the sponsor before
approving use in other species. After
this data was submitted for turkeys and
swine, the selenium food additive
regulation was amended to extend its
use in turkeys and swine on July 17,
2002 (67 FR 46850). Additional data
submitted by the sponsor and further
amendments to the petition provide
information to extend its use to beef and
dairy cattle. The notice of filing
provided for a 60-day comment period
on the petitioner’s environmental
assessment. No substantive comments
have been received.

In the regulation in § 571.1(c) (21 CFR
571.1(c)), paragraph E of the form for
petitions requires full reports of
investigations of the safety of a food
additive. The Center for Veterinary
Medicine (CVM) evaluated information
in the petition and in the scientific
literature and has determined that there
is an acceptable daily intake of 0.4
milligram (mg) per person per day for
selenium in the human diet. It has
further determined that when
supplemental selenium is incorporated
at the maximal allowable levels of 0.3
part per million (ppm) of complete
feeds, selenium levels in edible animal
products are at or below the upper limit
of the normal range of selenium in
untreated animals. These upper limits
are as follows: Swine, 0.8 ppm in
muscle and 1.1 ppm in liver, and dairy
cattle (milk) 0.14 ppm. Further, CVM
considers the normal range for selenium
in beef (liver) is 0.1 to 1.2 ppm; turkeys,
0.6 ppm in muscle and 1.4 ppm in liver;
for chicken (liver) 0.1 to 0.9 ppm and for
eggs 0.1 to 0.5 ppm.

II. Conclusion

FDA concludes that the data establish
the safety and utility of selenium yeast,
for use as proposed and that the food
additive regulations should be amended
as set forth in this document.

II1. Public Disclosure

In accordance with §571.1(h), the
petition and the documents that FDA
considered and relied upon in reaching
its decision to approve the petition are
available for inspection at the Center for
Veterinary Medicine by appointment
with the information contact person. As
provided in § 571.1(h), the agency will
delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.
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IV. Environmental Impact

The agency has determined under 21
CFR 25.32(r) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Objections and Hearing Requests

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) written objections by
(see DATES). Each objection must be
separately numbered, and each
numbered objection must specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested must state that a hearing is
requested. Failure to request a hearing
for any particular objection will
constitute a waiver of the right to a
hearing on that objection. Each
numbered objection for which a hearing
is requested must include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held. Failure
to include such a description and
analysis for any particular objection will
constitute a waiver of the right to a
hearing on the objection. Three copies
of all documents must be submitted and
must be identified with the docket
number found in brackets in the
heading of this document. Any
objections received in response to the
regulation may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 573

Animal feeds, food additives.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 573 is amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

= 1. The authority citation for 21 CFR
part 573 continues to read as follows:
Authority: 21 U.S.C. 321, 342, 348.

= 2. Section 573.920 is amended by
revising paragraph (h) to read as follows:

§573.920 Selenium.
* * * * *

(h) The additive selenium yeast is
added to complete feed for chickens,

turkeys, swine, beef cattle and dairy
cattle at a level not to exceed 0.3 part
per million.

(1) Selenium yeast is a dried,
nonviable yeast (Saccharomyces
cerevisiae) cultivated in a fed-batch
fermentation which provides
incremental amounts of cane molasses
and selenium salts in a manner which
minimizes the detrimental effects of
selenium salts on the growth rate of the
yeast and allows for optimal
incorporation of inorganic selenium into
cellular organic material. Residual
inorganic selenium is eliminated in a
rigorous washing process and must not
exceed 2 percent of the total selenium
content in the final selenium yeast
product.

(2) Guaranteed organic selenium
content from selenium yeast must be
declared on the selenium yeast product
label.

(3) Usage of this additive must
conform to the requirements of
paragraphs (d)(1), (e), and (f) of this
section.

Dated: August 19, 2003.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 03—22358 Filed 9-2-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP Tampa 02-053]

RIN 1625-AA00

Security Zones; Tampa Bay, Port of
Tampa, Port of Saint Petersburg, Port

Manatee, Rattlesnake, Old Port Tampa,
and Crystal River, Florida

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing security zones in Tampa
Bay, Port of Tampa, Port of Saint
Petersburg, Port Manatee, Rattlesnake,
Old Port Tampa, and Crystal River,
Florida. These zones are needed to
ensure public safety and security in the
greater Tampa Bay area. Entry into these
zones is prohibited unless authorized by
the Captain of the Port, or their
designated representative.

DATES: This final rule is effective on
September 3, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble

as being available in the docket, are part
of docket [COTP Tampa 02—-053] and are
available for inspection or copying at
Marine Safety Office Tampa, 155
Columbia Drive, Tampa, Florida 33606—
3598 between 7:30 a.m. and 3 p.m.
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: LT
Heath Hartley, Coast Guard Marine
Safety Office Tampa, at (813) 228—-2189
extension 123.

SUPPLEMENTARY INFORMATION:

Regulatory History

On February 12, 2003, we published
a notice of proposed rulemaking
(NPRM) entitled “Security Zones;
Tampa, Saint Petersburg, Port Manatee,
Rattlesnake, Old Port Tampa and Crystal
River, Florida” in the Federal Register
(68 FR 7093). We did not receive any
letters commenting on the proposed
rule. No public hearing was requested,
and none was held. Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be contrary to the public interest
since immediate action is needed to
continue to protect the public and the
ports and waterways of the United
States. The Coast Guard will issue a
broadcast notice to mariners and place
Coast Guard vessels in the vicinity of
these zones from time to time to advise
mariners of these restrictions.

Background and Purpose

The terrorist attacks of September 11,
2001, killed thousands of people and
heightened the need for development of
various security measures throughout
the seaports of the United States,
particularly those vessels and facilities
which are frequented by foreign
nationals and are of interest to national
security. Following these attacks by
well-trained and clandestine terrorists,
national security and intelligence
officials have warned that future
terrorists attacks are likely. The Captain
of the Port of Tampa has determined
that these security zones are necessary
to protect the public, ports, and
waterways of the United States from
potential subversive acts.

These security zones are similar to
temporary security zones established for
vessels, waterfront facilities and bridges
that were previously published in the
Federal Register (68 FR 14328, March
25, 2003).

Discussion of Comments and Changes

No comments were received.
Therefore no substantive changes have
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been made to the proposed rule. We
have only made minor wording changes
which provide improved descriptions of
the regulated area and make the
regulation easier to read.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. There is ample
room for vessels to navigate around the
security zones and the Captain of the
Port of Tampa may allow vessels to
enter the zones, on a case-by-case basis
with the express permission of the
Captain of the Port of Tampa or that
officer’s designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The majority of the zones are limited
in size and leave ample room for vessels
to navigate around the zones. The zones
will not significantly impact commuter
and passenger vessel traffic patterns,
and vessels may be allowed to enter the
zones, on a case-by-case basis, with the
express permission of the Captain of the
Port of Tampa or that officer’s
designated representative. Therefore,
the Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Effect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction, from further
environmental documentation. Because
it is a security zone, this rule is
categorically excluded, under figure 2—
1, paragraph (34)(g), of the Instruction,
from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record-keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.760 to read as follows:

§165.760 Security Zones; Tampa Bay, Port
of Tampa, Port of Saint Petersburg, Port
Manatee, Rattlesnake, Old Port Tampa, Big
Bend, Weedon Island, and Crystal River,
Florida.

(a) Location. The following areas,
denoted by coordinates fixed using the
North American Datum of 1983 (World
Geodetic System 1984), are security
zones:

(1) Rattlesnake, Tampa, FL. All
waters, from surface to bottom, in Old
Tampa Bay east and south of a line
commencing at position 27°53.32" N,
082°32.05' W; north to 27°53.36' N,
082°32.05' W.

(2) Old Port Tampa, Tampa, FL. All
waters, from surface to bottom, in Old
Tampa Bay encompassed by a line
connecting the following points:
27°51.62' N, 082°33.14' W; east to
27°51.71' N, 082°32.5' W; north to
27°51.76' N, 082°32.5" W; west to
27°51.73' N, 082°33.16" W; and south to
27°51.62' N, 082°33.14' W, closing off
the Old Port Tampa channel.

(3) Sunshine Skyway Bridge, Tampa,
FL. All waters in Tampa Bay, from
surface to bottom, 100-feet around all
bridge supports, dolphins and rocky
outcroppings bounded on the northern
portion of the bridge at pier 135, (also
designated 24N which is the 24th pier
north of the center span), 27°37.85' N,
082°39.78' W, running south under the
bridge to pier 88, (also designated 24S
which is the 24th pier south of the
center span) 27°36.59' N, 082°38.86' W.
Visual identification of the zone can be
defined as to the areas to the north and
south where the bridge structure begins
a distinct vertical rise.

(4) Vessels Carrying Hazardous Cargo,
Tampa, FL. All waters, from surface to
bottom, 200 yards around vessels
moored in Tampa Bay carrying or
transferring Liquefied Petroleum Gas
(LPG), Anhydrous Ammonia (NH3) and/
or grade “A” and “B” flammable liquid
cargo. Any vessel transiting within the
outer 100 yards of the zone for moored
vessels carrying or transferring
Liquefied Petroleum Gas (LPG),
Anhydrous Ammonia (NH3) and/or
grade “A” and “B” cargo may operate
unless otherwise directed by the
Captain of the Port or his designee but

must proceed through the area at the
minimum speed necessary to maintain
safe navigation. No vessel may enter the
inner 100-yard portion of the security
zone closest to the vessel.

(5) Piers, Seawalls, and Facilities, Port
of Tampa, Port Sutton and East Bay. All
waters, from surface to bottom,
extending 50 yards from the shore,
seawall and piers around facilities in
Port Sutton and East Bay within the Port
of Tampa encompassed by a line
connecting the following points:
27°54.15' N, 082°26.11' W, east
northeast to 27°54.19' N, 082°26.00' W,
then northeast to 27°54.37' N,
082°25.72' W, closing off all of Port
Sutton Channel, then northerly to
27°54.48' N, 082°25.70 'W, then
northeasterly and terminating at point
27°55.27' N, 082°25.17"' W.

(6) Piers, Seawalls, and Facilities, Port
of Tampa, East Bay and the eastern side
of Hooker’s Point. All waters, from
surface to bottom, extending 50 yards
from the shore, seawall and piers
around facilities on East Bay and on the
East Bay Channel within the Port of
Tampa encompassed by a line
connecting the following points:
27°56.05' N, 082°25.95" W,
southwesterly to 27°56.00' N, 082°26.07’
W, then southerly to 27°55.83' N,
082°26.07' W, then southeasterly to
27°55.55' N, 082°25.75' W, then south to
27°54.75' N, 082°25.75' W, then
southwesterly and terminating at point
27°54.57' N, 082°25.86' W.

(7) Piers, Seawalls, and Facilities, Port
of Tampa, on the western side of
Hooker’s Point. All waters, from surface
to bottom, extending 50 yards from the
shore, seawall and piers around
facilities on Hillsborough Bay Cut “D”
Channel, Sparkman Channel, Ybor
Turning Basin, and Ybor Channel
within the Port of Tampa encompassed
by a line connecting the following
points: 27°54.74" N, 082°26.47' W,
northwest to 27°55.25" N, 082°26.73' W,
then north-northwest to 27°55.60' N,
082°26.80' W, then north-northeast to
27°56.00' N, 082°26.75' W, then
northeast to 27°56.58' N, 082°26.53' W,
and north to 27°57.29' N, 082°26.51' W,
west to 27°57.29' N, 082°26.61' W, then
southerly to 27°56.65' N, 082°26.63' W,
southwesterly to 27°56.58' N, 082°26.69’
W, then southwesterly and terminating
at 27°56.53' N, 082°26.90' W.

(8) Piers, Seawalls, and Facilities, Port
of Manatee. All waters, from surface to
bottom, within the Port of Manatee
extending 50 yards from the shore,
seawall and piers around facilities. This
security zone encompasses all piers and
seawalls of the cruise terminal berths 9
and 10 in Port Manatee, Florida
beginning at 27°38.00" N, 082°33.81' W;

continuing east to 27°38.00" N,
082°33.53' W.

(9) Moving Cruise Ships in the Port of
Tampa, Port of Saint Petersburg, and
Port Manatee, Florida. All waters, from
surface to bottom, extending 200 yards
around all cruise ships entering or
departing Port of Tampa, Port of Saint
Petersburg, or Port Manatee, Florida.
These temporary security zones are
activated on the inbound transit when a
cruise ship passes the Tampa Lighted
Whistle Buoy “T”, located at 27°35.35'
N, 083°00.71' W and terminate when the
vessel is moored at a cruise ship
terminal. The security zones are
activated on the outbound transit when
a cruise ship gets underway from a
terminal and terminates when the cruise
ship passes the Tampa Lighted Whistle
Buoy “T”, located at 27°35.35' N,
083°00.71' W. Any vessel transiting
within the outer 100 yards of the zone
for a cruise ship may operate unless
otherwise directed by the Captain of the
Port or his designee but must proceed
through the area at the minimum speed
necessary to maintain safe navigation.
No vessel may enter the inner 100-yard
portion of the security zone closest to
the vessel.

(10) Moored Cruise Ships in the Port
of Tampa, Port of Saint Petersburg, and
Port Manatee, Florida. All waters, from
surface to bottom, extending 200 yards
around moored cruise ships in the Ports
of Tampa, Saint Petersburg, or Port
Manatee, Florida. Any vessel transiting
within the outer 100 yards of the zone
of moored cruise ships may operate
unless otherwise directed by the
Captain of the Port or his designee but
must proceed through the area at the
minimum speed necessary to maintain
safe navigation. No vessel may enter the
inner 100-yard portion of the security
zone closest to the vessel.

(11) Saint Petersburg Harbor, FL. All
waters, from surface to bottom,
extending 50 yards from the seawall and
around all moorings and vessels in Saint
Petersburg Harbor (Bayboro Harbor),
commencing on the north side of the
channel at dayboard “10” in
approximate position 27°45.56" N,
082°37.55' W, and westward along the
seawall to the end of the cruise terminal
in approximate position 27°45.72" N,
082°37.97' W. The zone will also
include the Coast Guard south moorings
in Saint Petersburg Harbor. The zone
will extend 50 yards around the piers
commencing from approximate position
27°45.51' N, 082°37.99"' W; to 27°45.52'
N, 082°37.57' W. The southern
boundary of the zone is shoreward of a
line between the entrance to Salt Creek
easterly to Green Daybeacon 11 (LLN
2500).
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(12) Crystal River Nuclear Power
Plant. All waters, from surface to
bottom, around the Florida Power
Crystal River nuclear power plant
located at the end of the Florida Power
Corporation Channel, Crystal River,
Florida, encompassed by a line
connecting the following points:
28°56.87' N, 082°45.17' W (Northwest
corner); 28°57.37' N, 082°41.92' W
(Northeast corner); 28°56.81"' N,
082°45.17' W (Southwest corner); and
28°57.32' N, 082°41.92' W (Southeast
corner).

(13) Crystal River Demory Gap
Channel. All waters, from surface to
bottom, in the Demory Gap Channel in
Crystal River, Florida, encompassed by
a line connecting the following points:
28°57.61' N, 082°43.42' W (Northwest
corner); 28°57.53' N, 082°41.88' W
(Northeast corner); 28°57.60" N,
082°43.42' W (Southwest corner); and
28°57.51' N, 082°41.88' W (Southeast
corner).

(b) Regulations. (1) Entry into or
remaining within these zones is
prohibited unless authorized by the
Coast Guard Captain of the Port, Tampa,
Florida or that officer’s designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
813-228-2189/91 or on VHF channel 16
to seek permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
their designated representative.

(c) Definition. As used in this section,
“cruise ship” means a vessel required to
comply with 33 CFR Part 120.

(d) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

Dated: August 1, 2003.

James M. Farley,

Captain, U.S. Coast Guard, Captain of The
Port, Tampa, Florida.

[FR Doc. 03—22370 Filed 9-2-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP—2002-0299; FRL—7324-1]

Acetamiprid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of acetamiprid in

or on canola seed and mustard seed.
Bayer Corporation requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (FQPA). The ownership of this
petition has subsequently been
transferred to Nippon Soda Company,
Ltd.

DATES: This regulation is effective
September 3, 2003. Objections and
requests for hearings, identified by
docket ID number OPP-2002-0299,
must be received on or before November
3, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Akiva Abramovitch, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave.,
NW.,Washington, DC 20460-0001;
telephone number: (703) 308-8328; e-
mail address:
abramovitch.akiva@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

+ Crop Production (NAICS 111)

e Animal Production (NAICS 112)

* Food Manufacturing (NAICS 311)

» Pesticide Manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number

OPP-2002-0299. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select ““search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of May 30,
2001 (66 FR 29313) (FRL-6782-9), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, as amended
by FQPA (Public Law 104-170),
announcing the filing of a pesticide
petition (PP 0F6082) by Bayer
Corporation, P.O. Box 12014, 2 T.W.
Alexander Drive, Research Triangle
Park, NC 27709. That notice included a
summary of the petition prepared by
Bayer Corporation, the registrant. There
were no comments received in response
to the notice of filing. Subsequent to the
notice of filing, the ownership of this
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petition was transferred to Nippon Soda
Company, Ltd., 220 East 42nd Street,
Suite 3002, New York, NY 10017.

The petition requested that 40 CFR
180.578 be amended by establishing a
tolerance for residues of the insecticide
acetamiprid, N1-[(6-chloro-3-
pyridyl)methyl]-N2-cyano-N1-
methylacetamidine, in or on canola seed
and mustard seed at 0.01 parts per
million (ppm).

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section

408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess

the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a tolerance for residues of
acetamiprid on canola seed and mustard
seed at 0.01 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by acetamiprid are
discussed in Table 1 of this unit as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

90-Day oral toxicity in rats

NOAEL: 12.4/14.6 mg/kg/day (M/F)
LOAEL: 50.8/56.0 mg/kg/day (M/F: decreased BW, BW
gain and food consumption).

870.3100

90-Day oral toxicity in mice

NOAEL: 106.1/129.4 mg/kg/day (M/F)

LOAEL: 211.1/249.1 mg/kg/day (reduced BW and BW
gain, decreased glucose and cholesterol levels, reduced
absolute organ weights).

870.3150

90-Day oral toxicity in dogs

NOAEL: 13/14 mg/kg/day (M/F)
LOAEL: 32 mg/kg/day (reduced BW gain in both sexes).

870.3200

21-Day dermal toxicity in rabbits

NOAEL: 1,000 mg/kg/day (HDT)
LOAEL: >1,000 mg/kg/day

870.3700

Developmental toxicity in rats

Maternal NOAEL: 16 mg/kg/day

Maternal LOAEL: 50 mg/kg/day (reduced BW and BW gain
and food consumption, increased liver weights).

Developmental NOAEL: 16 mg/kg/day

Developmental LOAEL: 50 mg/kg/day (increased incidence
of shortening of the 13t rib)

870.3700

Developmental toxicity in rabbits

Maternal NOAEL: 15 mg/kg/day

Maternal LOAEL: 30mg/kg/day (BW loss and decreased
food consumption).

Developmental NOAEL: 30 mg/kg/day (HDT)

Developmental LOAEL: > 30 mg/kg/day
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

870.3800

2—Generation reproduction in rats

Parental systemic NOAEL: 17.9/21.7 mg/kg/day (M/F)

Parental systemic LOAEL: 51.0/60.1 mg/kg/day (M/F) (de-
creased body weight, body weight gain and food con-
sumption).

Offspring systemic NOAEL: 17.9/21.7 mg/kg/day (M/F)

Offspring systemic LOAEL: 51.0/60.1 mg/kg/day (M/F: re-
ductions in pup weight, litter size, viability and weaning
indices; delay in age to attain preputial separation and
vaginal opening).

Reproductive NOAEL: 17.9/21.7 mg/kg/day (M/F)

Reproductive LOAEL: 51.0/60.1 mg/kg/day (M/F: reduc-
tions in litter weights and individual pup weights on day
of delivery).

870.4100

Chronic toxicity dogs

NOAEL: 20/21 mg/kg/day (M/F)
LOAEL: 55/61 mg/kg/day (M/F: initial BW loss and overall
reduction in BW gain).

870.4200

Carcinogenicity in mice

NOAEL: 20.3/75.9 mg/kg/day (M/F)

LOAEL: 65.6/214.6 mg/kg/day (M/F: decreased BW and
BW gain and amyloidosis in numerous organs (M) and
decreased BW and BW gain (F)). Not oncogenic under
conditions of study.

870.4300

Carcinogenicity in rats

NOAEL: 7.1/8.8 mg/kg/day (M/F)

LOAEL: 17.5/22.6 mg/kg/day (M/F, decreases in mean BW
and BW gain (F) and hepatocellular vacuolation (M))

Evidence of treatment-related increase in mammary tu-
mors. There was an absence of a dose-response and a
lack of a statistically significant increase in the mammary
adenocarcinoma incidence by pair with comparison of
the mid- and high-dose groups with the controls. Al-
though the incidence exceeded the historical control
data from the same lab, it was within the range of val-
ues from the supplier.

870.5100

Salmonella typhimurium/E. coli Re-
verse gene mutation assay

Not mutagenic under the conditions of the study.

870.5300

Mammalian cells in culture Forward
gene mutation assay - CHO cells

Not mutagenic under the conditions of the study.

870.5375

In vitro mammalian chromosomal aber-
rations - CHO cells

Acetamiprid is a clastogen under the conditions of the
study.

870.5385

In vivo mammalian chromosome aber-
rations - rat bone marrow

Acetamiprid did not induce a significant increase in chro-
mosome aberrations in bone marrow cells when com-
pared to the vehicle control group.

870.5395

In vivo mammalian cytogenetics -
micronucleus assay in mice

Acetamiprid is not a clastogen in the mouse bone marrow
micronucleus test.

870.5550

UDS assay in primary rat hepatocytes/
mammalian cell culture

Acetamiprid tested negatively for UDS in mammalian
hepatocytes in vivo.

870.6200

Acute neurotoxicity in rats

NOAEL: 10 mg/kg
LOAEL: 30 mg/kg (reduction in locomotor activity).

870.6200

Subchronic neurotoxicity in rats

NOAEL: 14.8/16.3 mg/kg/day (M/F)
LOAEL: 59.7/67.6 mg/kg/day (M/F: reductions in BW, BW
gain, food consumption and food efficiency).

N/A

28-Day feeding in dogs

NOAEL: 16.7/19.1 mg/kg/day (M/F)
LOAEL: 28.0/35.8 mg/kg/day (reduced BW gain).




Results

Extensively and rapidly metabolized. Metabolizes 79-86%

of administered dose. Profiles similar for males and fe-
males for both oral and intravenous dosing. Three to
seven percent of dose recovered in urine and feces as
unchanged test article. Urinary and fecal metabolites
from 15—day repeat dose experiment only showed minor
differences from single-dose test. Initial Phase | bio-
Demethylation of parent. 6-
chloronicotinic acid most prevalent metabolite. Phase Il
metabolism shown by increase in glycine conjugate.

Male mice, rats or rabbits were administered single doses

of acetamiprid by gavage, intraperitoneal injection (i.p.)
or intravenous injection (i.v.) up to 60 mg/kg. The ani-
mals were assessed for a variety of neurobehavioral pa-
rameters. In vitro experiments were also done using iso-
lated ileum sections from guinea pigs to assess con-
tractile responses in the absence and presence of
agonists (acetylcholine, histamine diphosphate, barium
chloride and nicotine tartrate). Acetamiprid was also as-
sessed via i.v. in rabbits for effects on respiratory rate,
heart rate and blood pressure; via gavage in mice for ef-
fects on gastrointestinal motility; and via i.p. in rats for
effects on water and electrolyte balance in urine, and
blood coagulation, hemolytic potential and plasma cho-
linesterase activity. Based on a number of neuro-
behavioral and physiological effects of
acetamiprid in male mice, under the conditions of this
study, a overall NOAEL of 10 mg/kg (threshold) and
LOAEL of 20 mg/kg could be estimated for a single
dose by various exposure routes.
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxIcITy—Continued
Guideline No. Study Type
870.7485 Metabolism in rats
transformation:
870.7485 Metabolism in mice, rats, and rabbits
(Special study)
muscular,
870.7600 Dermal absorption

The majority of the dose was washed off with the percent

increasing with dose. Skin residue was the next largest
portion of the dose with the percent decreasing with
dose. In neither case was there evidence of an expo-
sure related pattern. Absorption was small and in-
creased with duration of exposure. Since there are no
data to demonstrate that the residues remaining on the
skin do not enter the animal, then as a conservative es-
timate of dermal absorption, residues remaining on the
skin will be added to the highest dermal absorption
value. The potential total absorption at 24 hours could
be approximately 30%.

B. Toxicological Endpoints

For dietary risk assessment (other

the NOAEL to exposures (margin of

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factors
(SF) is retained due to concerns unique
to the FQPA, this additional factor is
applied to the RfD by dividing the RfD
by such additional factor. The acute or
chronic Population Adjusted Dose
(aPAD or cPAD) is a modification of the
RfD to accommodate this type of FQPA
SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of

exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
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though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of

departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints

for acetamiprid used for human risk
assessment is shown in the following
Table 2 of this unit:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR ACETAMIPRID FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF* and Level of
Concern for Risk Assess-
ment

Study and Toxicological Effects

Acute dietary (general popu-
lation including infants and
children)

NOAEL = 10 mg/kg/day

UF =100

Acute RfD = 0.10 mg/kg/
day

FQPA SF = 1X

aPAD = acute RfD/FQPA
SF

= 0.10 mg/kg/day

Acute neurotoxicity study
LOAEL = 30 mg/kg/day based on decrease in
locomotor activity in males.

Chronic dietary (all populations)

NOAEL= 7.1 mg/kg/day

UF =100

Chronic RfD = 0.07 mg/kg/
day

FQPA SF = 1X

cPAD =

chronic RfD/FQPA SF =
0.07 mg/kg/day

Chronic feeding/oncology study in rats.

LOAEL = 17.5 mg/kg/day based on decrease
in body weight/body weight gain and
hepatocellular vacuolation.

Short-term (1 to 30 days) and
intermediate-term (1 to 6
months) Incidental Oral

NOAEL= 15 mg/kg/day

LOC for MOE = 100 (Resi-
dential)

13-Week feeding study in rats; subchronic
neurotoxicity in rats; developmental toxicity in
rats.

LOAEL = 50 mg/kg/day based on decrease in
body weight/body weight gain, food con-
sumption, and food efficiency.

Short-term (1 to 30 days) and
intermediate-erm (1 to 6
months) dermal

Oral NOAEL = 17.9 mg/kg/
day

(dermal absorption factor =
30%)

LOC for MOE = 100 (Resi-
dential)

LOC for MOE = 100 (Occu-
pational)

2—Generation reproduction study.

LOAEL = 51 mg/kg/day based on delay in
preputial separation, vaginal opening, eye
opening and pinna unfolding; reduced litter
size, viability and weaning indices in off-
spring.

Long-term dermal (> 6 months)

Oral NOAEL= mg/kg/day
(dermal absorption factor =
30%)

LOC for MOE = 100 (Resi-
dential)

LOC for MOE = 100 (Occu-
pational)

Chronic feeding/oncology study in rats.

LOAEL = 17.5 mg/kg/day based on decrease
in body weight/body weight gain and
hepatocellular vacuolation.

Short-term (1 to 30 days) and
intermediate-term (1 to 6
months) Inhalation

Oral NOAEL = 17.9 mg/kg/
day

(inhalation absorption factor
= 100%)

LOC for MOE = 100 (Resi-
dential)

LOC for MOE = 100 (Occu-
pational)

2—Generation reproduction study.

LOAEL = 51 mg/kg/day based on delay in
preputial separation, vaginal opening, eye
opening and pinna unfolding; reduced litter
size, viability and weaning indices in off-
spring.

Long-term inhalation (> 6

months) day

Oral NOAEL = 7.1 mg/kg/

(inhalation absorption factor
= 100%)

LOC for MOE = 100 (Resi-
dential)

LOC for MOE = 100 (Occu-
pational)

Chronic feeding/oncology study in rats.

LOAEL = 17.5 mg/kg/day based on decrease
in body weight/body weight gain and
hepatocellular vacuolation.

Cancer (oral, dermal, inhalation) - Not likely to be carcinogenic.

*The reference to the FQPA SF refers to any additional SF retained due to concerns unique to the FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.578) for the
residues of acetamiprid, in or on a
variety of raw agricultural commodities.
Tolerances for acetamiprid range from
0.2 to 20 ppm in plant commodities and
range from 0.01 to 0.2 ppm in livestock
commodities. Risk assessments were
conducted by EPA to assess dietary
exposures from acetamiprid in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of

concern occurring as a result of a one
day or single exposure. The Dietary
Exposure Evaluation Model (DEEM ™)
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: The assessment
assumed that 100% of the proposed
crops and all other crops having
acetamiprid tolerances were treated and
that all treated crops and livestock had
residues of concern at the tolerance

level. The general U.S. population and
all population subgroups have exposure
and risk estimates which are below
EPA’s LOC (i.e., the aPADs are all below
100%). The most highly exposed
subgroup is children 1 to 6 years of age,
which utilizes 40% of the aPAD.

ii. Chronic exposure.In conducting
this chronic dietary risk assessment the
DEEM™ analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide CSFII and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: The assessment
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assumed that 100% of the proposed
crops and all other crops having
acetamiprid tolerances were treated and
that all treated crops and livestock had
residues of concern at the tolerance
level. The general U.S. population and
all population subgroups have exposure
and risk estimates which are below
EPA’s LOC (i.e., the cPADs are all below
100%). The most highly exposed
subgroup is children 1 to 6 years of age,
which utilizes 21% of the cPAD.

iii. Cancer. EPA has determined that
acetamiprid is not likely to be a human
carcinogen and EPA, therefore, does not
expect it to pose a cancer risk. As a
result, a quantitative cancer dietary
exposure analysis was not performed.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
acetamiprid in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
acetamiprid.

The Agency uses the First Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone/Exposure Analysis
Modeling System (PRZM/EXAMS), to
produce estimates of pesticide
concentrations in an index reservoir.
The Screening Concentrations in
Ground Water (SCI-GROW) model is
used to predict pesticide concentrations
in shallow ground water. For a
screening-level assessment for surface
water EPA will use FIRST (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model). The FIRST model is a
subset of the PRZM/EXAMS model that
uses a specific high-end runoff scenario
for pesticides. While both FIRST and
PRZM/EXAMS incorporate an index
reservoir environment, the PRZM/
EXAMS model includes a percent crop
area factor as an adjustment to account
for the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk

assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to acetamiprid
they are further discussed in the
aggregate risk sections in Unit IIL.E.

Based on the FIRST and SCI-GROW
models the EECs of acetamiprid for
acute exposures are estimated to be 17
parts per billion (ppb) for surface water
and 0.0008 ppb for ground water. The
EEG:s for chronic exposures are
estimated to be 4 ppb for surface water
and 0.0008 ppb for ground water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Acetamiprid is currently registered for
use on the following residential non-
dietary sites: As an outdoor insecticide
on ornamentals, flowers, vegetable
gardens, and fruit trees. The risk
assessment was conducted using the
following residential exposure
assumptions: Residential handlers
(homeowners) are assumed to make the
maximum number of applications at
maximum use rates with little use of
any protective equipment. Potential
dermal and inhalation doses that
homeowners may receive during
applications of pesticides to the garden,
around walkways, driveways,
foundations, vegetables, and
ornamentals were considered; therefore,
exposures and risks are calculated for
both dermal and inhalation exposures.
This scenario assumes that pesticides
are available for inhalation or have the
potential to come in contact with the
skin of adults and youths during the
mixing/loading and application of
pesticides used around the garden. The
short- and intermediate-term handler
MOE:s for the residential uses of
acetamiprid for both age groups of
adults and youth are at or greater than
120,000 for all exposure scenarios, and
therefore represent risks that are below
EPA’s level of concern.

Postapplication exposures were
calculated assuming dermal exposure to
adults and children while working in

treated gardens or with various fruit
trees and ornamentals. Inhalation
exposure was not quantitatively
addressed because exposure by
inhalation is considered minimal due to
the air exchange that occurs in outdoor
scenarios. In addition, toddlers are not
expected to spend a significant amount
of time in a home garden and any
resulting incidental oral exposures
would be minimal and not quantifiable;
therefore, EPA does not believe that
incidental oral exposure from the
registered homeowner uses will result
in significant incidental oral exposures
to children. This scenario assumes that
pesticide residues are transferred to the
skin of adults and youth who enter
treated gardens for gardening or other
homeowner activities. The short- and
intermediate-term postapplication
MOE:s for the residential uses of
acetamiprid for both age groups of
adults and youth are at or greater than
18,000 for all exposure scenarios, and
therefore represent risks that are below
EPA’s level of concern.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
acetamiprid has a common mechanism
of toxicity with other substances. Unlike
other pesticides for which EPA has
followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
acetamiprid and any other substances,
and acetamiprid does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that acetamiprid has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at hitp://
www.epa.gov/pesticides/cumulative.
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D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Prenatal and postnatal sensitivity.
Neither quantitative nor qualitative
evidence of increased susceptibility of
fetuses to in utero exposure to
acetamiprid was observed in the
developmental toxicity studies in rats
and rabbits. In the multigeneration
reproductive study, qualitative evidence
of increased susceptibility of rat pups is
observed since the offspring effects are
considered to be more severe than the
parental effects. However, quantitative
evidence of increased susceptibility of
rat pups was not observed since the
parental and offspring NOAELs and
LOAELs are at the same doses.

Since there is qualitative evidence of
increased susceptibility of the young
following exposure to acetamiprid in
the rat reproduction study, EPA
performed a Degree of Concern analysis
to determine the level of concern for the
effects observed when considered in the
context of all available toxicity data, and
to identify any residual uncertainties
after establishing toxicity endpoints and
traditional uncertainty factors to be used
in the risk assessment of this chemical.
If residual uncertainties are identified,
EPA examines whether these residual
uncertainties can be addressed by a
special FQPA safety factor and, if so, the
size of the factor needed.

The multigeneration reproduction
study in rats was used for the Degree of
Concern analysis. In that rat
reproduction study, qualitative
susceptibility was evidenced as
significant reductions in pup weights in
both generations, reductions in litter
size, and viability and weaning indices
among F offspring as well as significant
delays in the age to attain vaginal
opening and preputial separation in the
presence of lesser maternal toxicity
(reductions in body weight, body weight
gain and food consumption) at the
highest dose tested. Considering the
overall toxicity profile and the doses

and endpoints selected for risk
assessment for acetamiprid, the EPA
characterized the degree of concern for
the effects observed in this study as low,
noting that there is a clear NOAEL for
the offspring effects observed and that
these effects occurred in the presence of
parental toxicity and only at the highest
dose tested. No residual uncertainties
were identified. The NOAEL for
offspring effects in this reproduction
study (17.9 mg/kg/day) is used as the
basis for short- and intermediate-term
dermal and inhalation exposure
scenarios. For all other toxicity
endpoints established for acetamiprid, a
NOAEL lower than this offspring
NOAEL is used.

For the reasons stated above, EPA has
concluded that there is low concern for
prenatal and/or postnatal toxicity
resulting from exposure to acetamiprid.

3. Conclusion. The toxicology data
base is not complete for FQPA purposes.
EPA has determined that a
developmental neurotoxicity study in
rats should be conducted. The need for
a developmental neurotoxicity study is
based on the consideration that clinical
signs of neurotoxicity were observed on
the day of dosing in the acute
neurotoxicity study in rats. In addition,
acetapmiprid is structurally related to
thiamethoxam and imidacloprid, both of
which are neonicotinoids. Imidacloprid
is a chloronicotinyl compound and is an
analog to nicotine. Studies in the
published literature suggest that
nicotine, when administered causes
developmental toxicity, including
functional deficits, in animals and/or
humans that are exposed in utero. With
imidacloprid, there is evidence that
administration causes clinical signs of
neurotoxicity following a single oral
dose in the acute study and alterations
in brain weight in rats in the 2—year
carcinogenicity study. With
thiamethoxam, there was also evidence
of clinical signs of neurotoxicity in the
acute neurotoxicity study. There are
also indications that thiamethoxam may
affect the endocrine system.

Recently, EPA has received objections
to tolerances for residues of acetamiprid
from the Natural Resources Defense
Council (NRDC). NRDC asserted that
EPA is missing data bearing on oral
exposure to acetamiprid from
residential uses of the pesticide. The
Federal Register notice on the contested
acetamiprid tolerance notes that
“incidental oral exposure is an
insignificant pathway of exposure” for
acetamiprid (67 FR 14649, 14657; March
27, 2002). As noted above, little or no
incidental oral exposure is expected
since acetamiprid’s residential uses are
limited to ornamentals, flowers,

vegetable gardens, and fruit trees.
Incidental oral exposure to pesticides
can occur when young children engage
in “mouthing” behavior (i.e. repeatedly
placing their hands or other objects in
their mouth) in a location where a
pesticide is present. EPA assumes that
incidental oral exposure to a pesticide
may occur when a pesticide is used to
treat a home lawn because young
children frequently play on home
lawns. EPA, however, considers it
unlikely that young children would
spend an extended time in flower,
vegetable, or ornamental gardens, and
thus treatment of such gardens with a
pesticide is not likely to lead to a
significant exposure to children by the
incidental oral route.

The NRDC also claimed that a 10X
safety factor should be used to account
for the lack of the developmental
neurotoxicity study. However, it has
been noted that reliable developmental
neurotoxicity data received and
reviewed for other structurally-related
compounds in this chemical class
(neonicotinoids), including thiacloprid,
clothianidin, and imidacloprid,
demonstrated that the developmental
neurotoxicity had no effect on the
regulatory endpoint for those pesticides.
Therefore, EPA believes that the results
of the required developmental
neurotoxicity study will not likely
impact the regulatory doses selected for
acetamiprid. It is further noted that the
requirement of a developmental
neurotoxicity study is not based on
criteria reflecting special concern for the
developing fetuses or young (e.g.,
neuropathy in adult animals; CNS
malformations following prenatal
exposure; brain weight or sexual
maturation changes in offspring; and/or
functional changes in offspring). On this
basis, EPA concluded that a data base
uncertainty factor is not needed to
account for the lack of the
developmental neurotoxicity study with
acetamiprid, and that reliable data
support removing the additional safety
factor for the protection of infants and
children.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOGCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
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uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOGCs: 2 liter
(L)/70 kg (adult male), 2L./60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative

drinking water exposure assessments.
Different populations will have different
DWLOCGs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.
When EEGCs for surface water and
ground water are less than the
calculated DWLOCs, OPP concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential

impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to acetamiprid will
occupy 17% of the aPAD for the U.S.
population, 11% of the aPAD for
females 13 years and older, 38% of the
aPAD for infants less than 1 year of age
and 40% of the aPAD for children 1 to
6 years of age. In addition, there is
potential for acute dietary exposure to
acetamiprid in drinking water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in the following
Table 3 of this unit:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO ACETAMIPRID

Population Subgroup aPAkDg)(mg/ CVEJF%IZQ)D Wisitg:aézgc Wgtrgrulr:_lgc D'A\;\(/:EgC
(ppb) (ppb) (ppb)
U.S. population 0.10 17 17 0.0008 2,900
All Infants (< 1 year) 0.10 38 17 0.0008 620
Children 1 to 6 years 0.10 40 17 0.0008 600
Females 13 to 50 years 0.10 11 17 0.0008 2,700

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to acetamiprid from food
will utilize 8% of the cPAD for the U.S.
population, 15% of the cPAD for infants
less than 1 year of age and 21% of the

cPAD for children 1 to 6 years of age.
Based upon the use pattern, chronic
residential exposure to residues of
acetamiprid is not expected. In addition,
there is potential for chronic dietary
exposure to acetamiprid in drinking
water. After calculating DWLOCs and

comparing them to the EECs for surface
and ground water, EPA does not expect
the aggregate exposure to exceed 100%
of the cPAD, as shown in the following
Table 4 of this unit:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO ACETAMIPRID

Surface Ground Chronic
Population Subgroup Ci’g%gg/ 0?’;;0%')3 Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. population 0.07 8 4 0.0008 2,260
All infants (< 1 year) 0.07 15 4 0.0008 600
Children 1 to 6 years 0.07 21 4 0.0008 550

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account residential
exposure plus chronic exposure to food
and water (considered to be a
background exposure level).

Acetamiprid is currently registered for
use that could result in short- and
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic food

and water and short- and intermediate-
term exposures for acetamiprid.

Using the exposure assumptions
described in this unit for short- and
intermediate-term exposures, EPA has
concluded that food and residential
exposures aggregated result in aggregate
MOE:s of 18,000 for U.S. population and
23,000 for children 7 to 12 years of age.
These aggregate MOEs do not exceed the
Agency’s level of concern for aggregate
exposure to food and residential uses. In

addition, short- and intermediate-term
DWLOGs were calculated and compared
to the EECs for chronic exposure of
acetamiprid in ground and surface
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
short- and intermediate-term aggregate
exposure to exceed the Agency’s level of
concern, as shown in the following
Table 5 of this unit:



Federal Register/Vol. 68, No. 170/ Wednesday, September 3, 2003 /Rules and Regulations

52351

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR SHORT- AND INTERMEDIATE-TERM EXPOSURE TO ACETAMIPRID

Short-/Inter-
MAggEr?ggtoed Agg\;glgg}e Surface Ground mediate-
Population Subgroup + Residen- Concern Water EEC | Water EEC Term
tial) (LOC) (Ppb) (ppb) DWLOC
(ppb)
U.S. population 18,000 100 4 0.0008 1,500
Children 7 to 12 years 23,000 100 4 0.0008 400

5. Aggregate cancer risk for U.S.
population. Acetamiprid has been
classified as a “not likely human
carcinogen.” Therefore, it is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to acetamiprid
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(solvent extraction followed by gas
chromatography/electron capture
detection (GC/ECD) determination of
residues) is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

No Codex, Canadian, or Mexican
maximum residue levels (MRLs) have
been established for residues of
acetamiprid.

V. Conclusion

Therefore, the tolerance is established
for residues of acetamiprid, N1-[(6-
chloro-3-pyridyl)methyl]-N2-cyano-N1-
methylacetamidine, in or on canola seed
and mustard seed at 0.01 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.

The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0299 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before November 3, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm. 104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through

Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.1. Mail your
copies, identified by docket ID number
OPP-2002-0299, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
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copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from

Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on

one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 22, 2003.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346(a) and
371.
= 2. Section 180.578 is amended by
alphabetically adding commodities to
the table in paragraph (a)(1) to read as
follows:

§180.578 Acetamiprid; tolerances for
residues.

(a) * * *

(1) * * *
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Commodity Parts per million

Canola, seed 0.010

Mustard, seed 0.010

* * * * *

[FR Doc. 03—22313 Filed 9-2-03; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0288; FRL-7323-9]
Bifenthrin; Pesticide Tolerance for

Emergency Exemption; Technical
Amendment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendment.

SUMMARY: EPA issued a final rule in the
Federal Register of September 27, 2001,
to establish a time-limited tolerance for
residues of bifenthrin in or on sweet
potato. This action was in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on sweet potato. This
document is being issued to correct
typographical errors in that original
document.

DATES: This document is effective on
September 3, 2003.

FOR FURTHER INFORMATION CONTACT:
Andrea Conrath, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9356; e-mail address:
conrath.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

e Crop Production (NAICS Code
111)

* Animal Production (NAICS Code
112)

* Food Manufacturing (NAICS Code
311)

+ Pesticide Manufacturing (NAICS
Code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0288. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_ 40/40cfr180_00.html,
a beta site currently under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents

of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket ID
number.

II. What Does this Technical
Amendment Do?

EPA issued a final rule in the Federal
Register of September 27, 2001 (66 FR
49300)(FRL-6801-5), to establish a
time-limited tolerance for residues of
bifenthrin in or on sweet potato. This
action was in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
sweet potato. The amendment to
establish the tolerance for bifenthrin
inadvertently added the tolerance for
“sweet potato” to 40 CFR 180.442(a).
However, 40 CFR 180.442(a) is not
designated for section 18 emergency
exemptions; consequently, the entry for
sweet potato could not be added to
§ 180.442(a) by the Office of the Federal
Register. This technical amendment is
being issued to correctly add the
tolerance for sweet potato to the table in
§ 180.442(b), which is designated for
time-limited tolerances associated with
section 18 emergency exemptions.

In addition to correctly adding the
tolerance to paragraph (b) of § 180.442,
based on a final rule issued by EPA in
the Federal Register of July 1, 2003 (68
FR 39427)(FRL-7308-9), EPA is also
changing the commodity term ‘“‘sweet
potato” to read “sweet potato, roots.”

III. Why is this Technical Amendment
Issued as a Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s technical
amendment final without p