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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AG86

Incorporation by Reference of ASME
BPV and OM Code Cases

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to incorporate by reference
NRC Regulatory Guides listing Code
cases published by the American
Society of Mechanical Engineers
(ASME) which the NRC has reviewed
and found to be acceptable for use.
These Code cases provide alternatives to
requirements in the ASME Boiler and
Pressure Vessel Code (BPV Code) and
the ASME Code for Operation and
Maintenance of Nuclear Power Plants
(OM Code) pertaining to construction,
inservice inspection and inservice
testing of nuclear power plant
components. This action incorporates
by reference three regulatory guides that
address NRC review and approval of
ASME-published Code cases. Therefore,
the Code cases listed in these regulatory
guides are incorporated by reference
into the NRC’s regulations.

EFFECTIVE DATE: August 7, 2003. The
incorporation by reference of certain
publications listed in the regulation is
approved by the Director of the Office
of the Federal Register as of August 7,
2003.

FOR FURTHER INFORMATION CONTACT:
Harry S. Tovmassian, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
3092, e-mail hst@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

New editions of the ASME BPV and
OM Codes are issued every three years
and addenda to the editions are issued
annually. It has been the Commission’s
policy to update 10 CFR 50.55a to
incorporate the ASME Code editions
and addenda by reference. Section
50.55a was last amended on September
26, 2002 (67 FR 60520), to incorporate
by reference the 1998 Edition of these
Codes, up to and including the 2000
Addenda. The ASME also publishes
Code cases for Section III and Section XI
quarterly and Code cases for the OM
Code yearly. Code cases are alternatives
to the requirements of the ASME BPV
Code and the OM Code. In the past the
NRC staff’s practice was to review these
Code cases and find them either
acceptable, conditionally acceptable, or
unacceptable for use by NRC licensees.
These Code cases were then listed in
periodically revised regulatory guides
(RGs), together with information on
their acceptability. Footnote 6 to
§50.55a referred to those RGs listing
Code cases determined by the staff to be
‘“suitable for use.” However, the
publication dates and version numbers
of the RGs were not specified in
Footnote 6 and these RGs had not been
approved by the Director of the Office of
the Federal Register (OFR) for
incorporation by reference into the Code
of Federal Regulations.

Discussion

The NRC identified a concern with
the practice of generally referencing the
RGs addressing ASME Code cases in
Footnote 6 to § 50.55a. The notice and
comment provisions of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.), as amended, were
arguably not satisfied by this practice.
To address this matter, on March 19,
2002 (67 FR 12488), the NRC published
a proposed amendment to revise
§50.55a to incorporate by reference the
regulatory guides which list the ASME
Code cases approved or conditionally
approved by the NRC.

This final rule amends 10 CFR
50.55a(b) to incorporate by reference the
RGs listing ASME BPV and OM Code
cases which are approved for use by
NRC licensees (including their revision
numbers) into Title 10 of the Code of
Federal Regulations. The text of existing
Footnote 6 to § 50.55a is deleted and all
references to Footnote 6 in § 50.55a have

been removed and replaced by language
that specifies, where appropriate, that
the optional ASME Code cases that are
incorporated by reference in § 50.55a(b)
may be applied in lieu of the
corresponding requirements of the
ASME Codes. Sections 50.55a(b)(4),
(b)(5), and (b)(6), which specify
limitations upon the implementation of
approved ASME Code cases, have been
added.

Over the past several years, NRC
licensees have expressed their
dissatisfaction about the length of time
it takes the NRC to review and approve
Code cases. To improve the efficiency of
the process for endorsement of ASME
Code cases, the NRC plans to proceed as
follows for future updates. First, the
NRC will review Code cases and revise
the RGs periodically to indicate Code
cases approved for use by NRC
licensees. The NRC will issue the draft
RGs for comment before issuance of the
final RGs. At approximately the time
each set of final guides is issued, the
NRC will also issue the next set of
proposed guides. Second, the NRC will
conduct rulemakings to incorporate by
reference the revised RGs into § 50.55a.
The NRC will complete each rulemaking
within a short time of the issuance of
the applicable final RGs. Where these
rulemakings do not involve any
significant questions of policy, they will

e issued in accordance with the
rulemaking authority delegated to the
NRC’s Executive Director for Operations
under NRC Management Directives 6.3
and 9.17. To expedite the issuance of
subsequent rules, the NRC will conduct
these rulemakings without preparing a
rulemaking plan. If the rulemakings are
not controversial and significant adverse
comment is not expected, the NRC will
incorporate by reference future revisions
of the RGs through the issuance of direct
final rules. These actions should
expedite the NRC process for reviewing
and approving ASME Code cases.

Resolution of Public Comments

In response to the publication of the
proposed rule, the NRC received eight
letters commenting on various aspects
of the rulemaking. The letters came from
utilities, law firms representing utilities,
and the Nuclear Energy Institute (NEI).
NEI sent a second letter to supplement
its first letter. The following sections
address the various issues raised by the
public commenters.
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1. Comment

On December 28, 2001 (66 FR 67335),
the NRC published a notice of the
availability of proposed revisions to RGs
1.84 and 1.147 and a new proposed RG
[temporarily designated DG-1089 but
subsequently given a permanent
designation of RG 1.192] and solicited
public comments. One rule commenter
that had responded to the December 28,
2001, notice requests that the NRC
consider the comments he submitted on
the proposed regulatory guides as part
of this rulemaking.

Response

The NRC has considered the public
comments received in response to its
December 28, 2001, notice and has
resolved those comments by modifying
the guides, as appropriate, or providing
its rationale for not doing so. The public
comments received and the NRC
resolution of the comments on the
guides is available to the public as
indicated in the “Availability of
Documents” section of these statements
of consideration. The NRC finds no
reason to further consider those
comments as part of this rulemaking.

2. Comment

One commenter believes that as an
alternative to this rulemaking, the NRC
should consider developing a Web site
(1) where the individual Code cases
could be posted for public comment and
for subsequent NRC acceptance
(identifying any limitations on or
exceptions to the use of the Code cases),
or (2) where revisions to the RGs could
be posted for comment each time the
NRC proposes to endorse a Code case.
Either method would allow individual
Code cases to be reviewed by the NRC,
posted for public comment, and
accepted for use by licensees within 3-
to-6 months of the ASME publication of
the Code case, as compared to the 3-to-
5 years between past revisions of the
RGs.

Response

The commenter’s suggestion does not
appear to be in compliance with the
notice and comment provisions of the
APA. The APA requires notice of
proposed rulemaking to be published in
the Federal Register. As discussed
earlier, the Code cases listed in the RGs
to be incorporated by reference provide
alternatives to compliance with the
ASME Codes, which are rules by virtue
of their incorporation by reference into
§50.55a. Accordingly, it is the NRC’s
view that any generally applicable
alternatives to the endorsed ASME
Codes must be considered requirements,

and are therefore subject to the notice
and comment requirements of the APA.

3. Comment

Some commenters state that the
NRC'’s regulations already allow
“generic” approval of Code cases as
alternatives to the requirements in
§50.55a. In accordance with
§50.55a(a)(3), alternatives “may be used
when authorized by the Director of the
Office of Nuclear Reactor Regulation” if
the alternatives provide an acceptable
level of quality and safety. Several
commenters believe that the NRC’s
acceptance on a generic basis could be
authorized in a generic communication,
such as a regulatory issue summary.
These commenters recommend that if
the NRC determines that the current
provisions do not allow a generic
approval in this manner, the NRC
should provide a generic approval
process similar to § 50.55a(a)(3) that
would not require continued
rulemaking for endorsement of Code
cases.

Response

The NRC does not agree that the
provisions in § 50.55a(a)(3) provide for
generic approval of Code cases. This
paragraph allows licensees, on a license-
specific basis, to request NRC’s review
and approval of alternatives to the
requirements in the ASME Codes. The
purpose of §50.55a(a)(3) is to provide a
mechanism for individual licensees to
request approval to implement measures
(including Code cases) not generically
approved by the NRC in order to meet
specific licensee needs. The NRC does
not believe that it may through
rulemaking adopt a procedure for
“generically”” approving alternatives to
ASME Code provisions which are
incorporated by reference in § 50.55a if
the procedure does not meet the
requirements for rulemaking or an
“order” under the APA.

4. Comment

While acknowledging that the
recommendation is beyond the scope of
this rulemaking, one commenter
suggests that the NRC explore whether
§50.55a should be revised to no longer
reference the editions and addenda of
the ASME Code. The editions and
addenda of the Code and the Code cases
could be put into RGs which provide a
means by which the revised regulation
could be met. The commenter believes
that both the editions and addenda of
the Code sections and Code cases could
be approved more efficiently in this
manner.

Response

The NRC previously considered this
approach but rejected it because of the
difficulty, the length of time, and
substantial resources that would be
necessary to develop a rule that sets
forth general requirements for inservice
inspection (ISI), inservice testing (IST),
and the construction of nuclear power
plant components. The NRC agrees that
if the rule were revised to no longer
incorporate the ASME Codes by
reference, then this rulemaking to
approve Code cases would not be
necessary. However, as a practical
matter, to avoid imposing a backfit, the
rule would likely have to include a
grandfather provision that would allow
licensees to use current ASME Code
requirements already incorporated by
reference into § 50.55a. Thus, the NRC
would still be faced with the task of
conducting rulemakings to approve
Code cases for the grandfathered
licensees.

5. Comment

Several commenters urge the NRC to
expedite the process for reviewing and
approving ASME Code cases. One
commenter believes that the proposed
rule is inconsistent with the NRC
strategic goal of improving the
efficiency of the regulatory process.
Alternative approaches for streamlining
the process should be explored.

Response

The NRC agrees that the process of
approving ASME BPV and OM Code
cases through incorporation by
reference into the regulations is
cumbersome and that a more efficient
process would better satisfy the NRC’s
goal of streamlining the regulatory
process. As mentioned in the Discussion
section of these statements of
consideration, the NRC is planning
several actions that it believes will
improve the timeliness of the
incorporation by reference process.
Other actions to improve the efficiency
of the Code case approval process are
discussed in the Resolution of Public
Comments on Guides document
published in conjunction with the
publication of the RGs in question (see
“Availability of Documents” section).
However, any streamlining of the
process must comply with applicable
law.

6. Comment

One commenter recommends that, if
the NRC believes it must use the
rulemaking process to incorporate by
reference its Code case approvals,
maximum use should be made of the
direct final rule process to enable
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licensees to implement Code cases
sooner.

Response

The NRC agrees with this comment
and is considering the feasibility of
taking this approach with future
rulemakings of this type. Direct final
rules are published together with
companion proposed rules containing
the identical regulations. If there is no
significant adverse public comment on
the direct final rule during the comment
period, the rule becomes a final rule
within a specified number of days after
publication. If one or more significant
adverse comment is received, the direct
final rule is withdrawn and the
proposed rule is treated as though no
direct final rule had been published.
There is no further opportunity for
public comment. However, the NRC
cautions that the RGs in question may
control the timeliness in this matter.
Unless a method to streamline the RG
publication process is developed,
efficiencies arrived at by using direct
final rules may be minor.

7. Comment

Several commenters object to the
wording in proposed § 50.55a(i)(2)(ii), as
well as the parallel wording of §§ 50.55a
(1)(3)(ii) and (i)(4)(ii). The proposed
language would require that users of a
Code case implement newly approved
versions of the Code case along with any
modifications or limitations. The
commenters argue that this is
inconsistent with the existing
requirements in §§50.55a (f)(4)(ii) and
(g)(4)(ii), which permit licensees to
defer implementation of new ASME
Code criteria.

Response

The NRC agrees that the proposed
rule language would require licensees
who have implemented a Code case to
implement additional modifications and
limitations if the Code case is revised in
the future. In general, this is contrary to
NRC'’s intention. The NRC intends that
once an approved Code case is
implemented by an applicant or
licensee, it may continue to apply the
Code case until it updates its Code of
Record for the component being
constructed or until the end of the
licensee’s current 120-month ISI or IST
update interval, as applicable.
Accordingly, the proposed rule language
has been modified in the final rule
§§50.55a (b)(4)(ii), (b)(5)(ii), and
(b)(6)(ii) (corresponding to §§50.55a
(1)(2)(ii), (1)(3)(i), and (i)(4)(ii) in the
proposed rule) to clarify the NRC’s
intention in this regard. An exception to
this would be when the NRC’s initial

approval of the Code case by a specific
licensee is conditioned by including
language that requires the licensee to
apply any limitations or conditions
specified in a revised RG that approves
that Code case. Accordingly, the final
rule states that the licensee may apply
the previous version of the Code case
“‘as authorized,” which refers to the
NRC'’s condition in the initial approval
of the Code case for use by a specific
licensee.

8. Comment

One commenter states that proposed
§50.55a(i)(2)(iv) is not ‘“‘conducive to”
use with repair/replacement activities
under Section XI of the ASME Code and
the Section XI Code cases. Replacement
items are procured over time and many
different editions and addenda of
Section III may be referenced for
different items. Therefore, the phrase in
the proposed rule “* * * until the
licensee updates its Section III Code of
Record” could be interpreted as
referring to a singular event rather than
an action that occurs many times.
Adding the phrase “for the item being
constructed” would clarify that a
licensee can use an annulled Code case
until it procures the specific item to an
updated Section III.

The commenter is also concerned
about situations in which the licensee
implements a Code case to a certain
edition of the Code, but later updates
his Code of Record to a later edition of
the Code. In some instances the updated
Code of Record will not have the Code
case approved because it has been
incorporated into the Code. The
commenter recommends the following
wording to resolve both concerns: “A
licensee that has initiated
implementation of a Code case that is
subsequently annulled by the ASME
may continue to apply that Code case
until the licensee updates its Section III
Code of Record for the item being
constructed to an edition or addenda of
Section III that has incorporated the
case.”

Response

The NRC agrees with these comments
and has amended § 50.55a(b)(4)(iii) in
the final rule to read as the commenter
suggests with some further
clarifications, as follows: “Application
of an annulled Code case is prohibited
unless an applicant or licensee applied
the listed Code case prior to it being
listed as annulled in Regulatory Guide
1.84. If an applicant or licensee has
applied a listed Code case that is later
listed as annulled in Regulatory Guide
1.84, the applicant or licensee may
continue to apply the Code case until it

updates its Code of Record for the
component being constructed.”

9. Comment

A commenter requests that the NRC
retain Footnote 6 of §50.55a and amend
it to reference a new RG which is
temporarily designated as DG-1112.
Although this RG, which has been
designated NRC Regulatory Guide 1.193,
lists Code cases that the NRC has
reviewed and not approved, the
commenter believes that it would be
useful to licensees because they could
still implement the Code cases through
the provisions of § 50.55a(a)(3), if the
NRC’s concerns are adequately resolved.

Response

The NRC does not believe that it is
appropriate to reference RGs that list
disapproved ASME Code cases. The fact
the NRC has not incorporated a Code
case by reference simply means that the
Code case has not received generic NRC
approval, and therefore may not be
applied without prior NRC review and
approval. Referencing RGs which list
disapproved Code cases may give the
appearance that the NRC has generically
disapproved the Code cases in question,
which is incorrect. As the commenter
points out, disapproved Code cases may
be proposed through the relief request
process permitted by § 50.55a(a)(3).
Also, the NRC does not believe that the
lack of a reference to Regulatory Guide
1.193 presents a hardship to licensees.
Licensees are generally aware of its
existence and availability and may make
use of it as they see fit. Thus, the final
rule does not reference this RG.

10. Comment

Several commenters recommend that
the incorporation by reference of the
RGs listing the NRC-approved ASME
BPV and OM Code cases be placed in
§50.55a(b), instead of in a new
§50.55a(i) as in the proposed rule,
because of the similarity of the
requirements.

Response

During the preparation of the
proposed rule, the staff considered
several options for integrating the
incorporation by reference of the RGs
with the remaining requirements in
§50.55a and sought public comment on
this question. The staff agrees with the
commenters that incorporation by
reference of the RGs listing NRC-
approved Code cases should be co-
located with the incorporation by
reference of the various ASME BPV and
OM Code editions and addenda. Thus,
this final rule expands § 50.55a(b) to
include the incorporation by reference
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of the RGs and adds paragraphs (b)(4),
(b)(5), and (b)(6) to specify the
implementation requirements.

11. Comment

Sections 50.55a(i)(2)(iv),
50.55a(i)(3)(iv), and 50.55a(i)(4)(iv) of
the proposed rule state that licensees
could no longer apply an NRC-approved
annulled Code case if the NRC later
determines the Code case is
unacceptable for use and revises
§50.55a or the applicable regulatory
guide (1.84, 1.147, or 1.192) to prohibit
continued application of the annulled
Code case. Several commenters state
that revising § 50.55a or the applicable
regulatory guide (1.84, 1.147, or 1.192)
to prohibit continued application of the
NRC-approved annulled Code case for
the remainder of the interval is a backfit.

Response

The NRC agrees that any revision to
§ 50.55a prohibiting the continued
application of an annulled Code case for
the remainder of an interval would be
a backfit that must be justified in
accordance with §50.109. In order to
avoid confusion, the requirement in the
proposed rule prohibiting the continued
application of an annulled Code case
previously approved by the NRC is
deleted in the final rule. However, if in
the future, an NRC-approved Code case
is annulled, allowed to expire, or
revised because the Code case is no
longer adequate, the NRC will consider
amending § 50.55a and the applicable
regulatory guide to prohibit continued
application of the Code case. The NRC
will justify the revision to § 50.55a in
accordance with the requirements in
§50.109.

12. Comment

Several commenters recommend that
the phrase, “or the optional ASME Code
cases listed in the RGs incorporated by
reference in paragraph (i) of this
section” be added in six other
paragraphs in § 50.55a where reference
is made to the use of ASME BPV or OM
Code provisions.

Response

The phrase in question occurred in
various locations of § 50.55a in the
proposed rule where the regulations in
the current rule had referred the reader
to Footnote 6 (which references the RGs
listing approved Code cases). The NRC
agrees with the commenter that the
reference to the use of the optional
ASME BPV and OM Code cases should
also be included in the specified
paragraphs. The NRC has modified
§§ 50.55a(f)(3)(iii)(B), ()(3)(Av)(B),

(D)), ()(4)(i1), (g)(4)(1), and (g)(4)(ii),

accordingly.
13. Comment

One commenter states that the
incorporation by reference of the ASME
Code cases in § 50.55a is unnecessary
because the ASME issues Code cases as
alternative rules applicable for a 3-year
period, after which the Code cases are
incorporated into the ASME Code,
annulled, or renewed, and because
§50.55a has provisions for endorsement
of future editions and addenda of the
ASME Code. The commenter also
believes the process is inefficient and
unlawful because it introduces new
regulatory positions without satisfying
the requirements of the Backfit Rule, 10
CFR 50.109.

Response

The Commission agrees that once the
provisions of a Code case are
incorporated into an edition or addenda
of the ASME BPV or OM Code, and
those editions and addenda of the Codes
are incorporated by reference, there is
no need for incorporation by reference
of those alternative requirements.
However, from the time that the Code
case is published by the ASME to the
time it is listed in an incorporated
edition or addenda of the Codes, there
is no legal mechanism for the NRC to
approve its use other than through the
provisions of § 50.55a(a)(3) for
requesting approval of alternatives. This
requires a case-by-case review and
approval, which is time consuming and
wasteful of agency resources. Therefore,
the Commission has determined that
rulemaking approving the use of
alternatives to the required ASME Code
provisions specified in § 50.55a is the
most efficient course of action that
complies with applicable law.

This rulemaking contains no
requirements that satisfy the definition
of a backfit as specified in 10 CFR
50.109(a)(1). The initial application of a
Code case is voluntary on the part of the
licensee. Absent approval of the NRC,
either on a license-specific basis or
through a generic rulemaking, a licensee
is not legally authorized to use an
ASME Code case. Hence, any
limitations on the use of Code cases are
not backfits as defined in § 50.109(a)(1).

14. Comment

Several commenters believe that the
NRC is acting contrary to the intent of
Congress in passing the National
Technology Transfer and Advancement
Act of 1995, (Pub. L. 104-113), which
was implemented through Office
Management and Budget (OMB)
Circular A—119 and NRC Management

Directive 6.5, “NRC Participation on
Development and Use of Consensus
Standards.” These commenters believe
the NRC has not identified regulations
that are in direct conflict with the
published Code case or documented a
regulatory basis for imposing limitations
or modifications.

Response

The NRC does not agree with the
commenters’ opinion that the NRC has
not fully complied with the letter and
intent of Public Law 104-113 and the
associated guidance. Public Law 104—
113, requires that Federal agencies use
technical standards that are developed
by voluntary consensus standards
bodies unless the use of these standards
is inconsistent with applicable law or is
otherwise impractical. The statute does
not require Federal agencies to endorse
a standard in its entirety, nor does it
forbid Federal agencies to endorse
industry consensus standards with
limitations or modifications, if the
agencies deem the provisions of the
standards to be inconsistent with
applicable law or otherwise impractical.
Endorsing a voluntary consensus
standard with limitations,
modifications, or exceptions furthers the
congressional intent of Federal reliance
on voluntary consensus standards by
allowing the adoption of substantial
portions of consensus standards.
Agencies need not reject the standards
in their entirety because a few
provisions are not acceptable. Moreover,
there is no legislative history suggesting
that Congress intended agencies to take
an “all or nothing” approach to the
endorsement of voluntary consensus
standards under the Act, and the OMB
guidance implementing Public Law
104-113 does not address the matter.
The discussions of the limitations and
modifications in the RGs and the
document on the Resolution of Public
Comments on the RGs are sufficient to
satisfy the requirements of section
12(d)(3) of Public Law 104—-113, and the
relevant requirements of OMB Circular
A-119 (1998).

15. Comment

According to one commenter the
proposed rulemaking is unlawful
because it is not in compliance with the
Backfit Rule, 10 CFR 50.109. (The
commenter provided no explanation of
why the proposed rule is in conflict
with the Backfit Rule.)

Response

Section 50.109(a)(2) requires that the
NRC perform a backfit analysis for any
backfits, as defined in § 50.109(a)(1),
that it seeks to impose, unless the
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backfits fall into one or more of the
delineated exceptions. A backfit is a
modification of or addition to systems,
components, or design of a facility, or
the design approval or manufacturing
license, or procedures or organization
required to design, construct or operate
a facility, any of which may result from
a new or amended provision in the
Commission’s rules or the imposition of
a staff regulatory position interpreting
the Commission rules that is either new
or different from previously applicable
staff positions. As discussed in the
responses to Comments 11 and 13, the
Commission finds that this final rule
does not contain any requirements
which satisfy the definition of a backfit,
and consequently, a backfit analysis is
not required.

16. Comment

One commenter states that when Code
cases are interpretive of the regulations
(or provide an alternative means for
achieving compliance with a
requirement), they need not be
incorporated by reference and that
licensees should be permitted to use
them with no further NRC action.

Response

The NRC agrees that Code cases that
are purely interpretations of the
regulations incorporated by reference in
§50.55a(b) need not be incorporated by
reference. However, the Code cases
incorporated by reference in § 50.55a,
with or without modifications or
limitations, constitute alternatives to the
requirements in § 50.55a and not
interpretations. Therefore, the NRC
believes that incorporating the RGs by
reference is the proper treatment of
these alternative requirements.

Paragraph-by-Paragraph Discussion

On December 28, 2001 (66 FR 67335),
the NRC published proposed revisions
to RGs 1.84 and 1.147 and a new
proposed RG [temporarily designated
DG-1089]. The NRC has considered the
public comments on these RGs and has
resolved those comments by modifying
the guides, as appropriate, or providing
its rationale for not doing so. Previously,
RG 1.84, Revision 31, listed only
Section III Code cases related to design
and fabrication, and RG 1.85, Revision
31, listed Section III Code cases related
to materials and testing. Revision 32 to
RG 1.84 lists for the first time in one
guide all Section III Code cases that
have been approved for use by the NRC.
The staff intents to withdraw RG 1.85
when the ensuing revisions to the RGs
are published. This rulemaking
incorporates by reference Regulatory
Guide 1.84, Revision 32, “Design,

Fabrication, and Materials Code Case
Acceptability, ASME Section III,”
Regulatory Guide 1.147, through
Revision 13, “Inservice Inspection Code
Case Acceptability, ASME Section XI,
Division 1,” and Regulatory Guide
1.192, “Operation and Maintenance
Code Case Acceptability, ASME OM
Code.”

1. Paragraph 50.55a(b)

In the proposed rule (March 19, 2002:
67 FR 12488), the language of
incorporation by reference of the RGs
and the implementation requirements
were contained in a new postulated
paragraph (i). The NRC requested public
comment on the proposed placement of
these requirements. As discussed in
Comment 10 and the corresponding
NRC response, the Commission has
decided to place the incorporation by
reference of the RGs listing NRC-
approved ASME BPV and OM Code case
in § 50.55a(b) and the corresponding
implementation requirements in
§§50.55a(b)(4), (b)(5), and (b)(6). In this
manner, the incorporation by reference
of the RGs listing NRC-approved Code
cases would be located with the
incorporation by reference of the
editions and addenda of the ASME BPV
and OM Codes and be more
organizationally consistent. Thus
§50.55a(b) has been expanded and now
contains the language of incorporation
by reference of the RGs listing NRC-
approved ASME BPV and OM Code
cases and identifies each RG by title and
revision number.

Section 50.55a(b) now specifies the
applicable RGs for incorporation by
reference in addition to the editions and
addenda of the ASME Boiler and
Pressure Vessel Code and Code for
Operation and Maintenance of Nuclear
Power Plants. This paragraph
incorporates by reference NRC
Regulatory Guide 1.84, Revision 32,
NRC Regulatory Guide 1.147, through
Revision 13, and NRC Regulatory Guide
1.192. This final rule incorporates all of
the revisions of Regulatory Guide 1.147
because some licensees continue to
apply Code cases listed as approved in
earlier revisions to this RG and if these
revisions were not incorporated by
reference the further use of these Code
cases would be prohibited. Similarly,
Revision 14 of Regulatory Guide 1.147
will be incorporated by reference in the
same fashion because it has already
been prepared in draft form and major
reformatting of that document would
result in a substantial delay in issuing
the final version. However, the NRC will
format Revision 15 of Regulatory Guide
1.147 so that it provides the current
status of all Section XI Code cases and

at that time the incorporation by
reference of previous revisions of that
RG will be superceded.

The RGs incorporated by reference in
this final rule list Code cases applicable
to Section III of the ASME BPV Code,
Section XI of the ASME BPV Code, and
the ASME OM Code, respectively, that
have been approved unconditionally, or
with conditions and limitations
specified by the NRC, as alternatives to
specific Code provisions. NRC approval
of the use of Code cases listed in these
RGs is granted only if the limitations
and conditions, if any, are applied.

Sections 50.55a(b)(4), (b)(5), and (b)(6)
require that licensees or applicants
initially applying a Code case which is
listed in one of the RGs as acceptable
apply the most recent version of the
Code case listed in the RG. If a licensee
or applicant is applying a particular
version of an approved Section III Code
case, and a later version is incorporated
into the applicable RG as acceptable, the
licensee or applicant may continue to
apply the earlier version of the Code
case until it updates its Code of Record
for the component being constructed. A
licensee may continue to apply the
earlier version of a Section XI or OM
Code case until the end of the licensee’s
current 120-month ISI or IST update
interval, including any adjustments to
the interval permitted under Paragraphs
IWA-2430(c)(1) and (e) of Section XI of
the ASME BPV Code or Paragraphs
ISTA 2.2.3(d) and (e) of the OM Code.

Sections 50.55a (b)(4), (b)(5), and
(b)(6) also specify that a licensee is
permitted to apply an annulled or
expired Code case provided that it has
been applied before it has been listed as
expired or annulled in RG 1.84, 1.147,
or 1.192. A licensee implementing an
approved Section III Code case that is
subsequently listed as annulled or
expired in RG 1.84 may continue to
apply that Code case until it updates its
Code of Record for the component being
constructed. A licensee implementing
an approved Section XI or OM Code
case that is subsequently listed as
annulled or expired in RG 1.147 or RG
1.192 may continue to apply that Code
case until it updates its ISI or IST
program to an edition or addenda of the
Code that has incorporated the Code
case. In most circumstances, a Code case
is annulled or allowed to expire by the
ASME because the Code case is
included in a later edition or addenda
of the ASME BPV or OM Codes. When
a licensee updates its construction, ISI
or IST Code of Record, the provisions of
the Code can then be applied instead of
the annulled or expired Code case. In
any event, a licensee may continue to
use the annulled or expired Code case
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until the end of its 120-month ISI/IST
interval or until it updates its
construction Code of Record, unless the
NRC specifically prohibits its continued
use by modifying the RG or 10 CFR
50.55a and performing a backfit analysis
in accordance with the provisions in 10
CFR 50.109.

In the proposed rule,
§§50.55a(i)(2)(iv), (i)(3)(iv), and
(1)(4)(iv) contained language implying
that § 50.55a or the RGs could
specifically prohibit the use of annulled
Code cases. As noted in the Response to
Comment 11, this language is
unnecessary and has been removed in
the final rule.

2. Paragraphs 50.55a(c)(3), (d)(2), and
(e)(2)

Current references to Footnote 6 in
§§50.55a(c)(3), (d)(2), and (e)(2) have
been removed, and text has been added
to indicate that the optional ASME Code
cases referred to are those listed in the
RGs that are incorporated by reference
in § 50.55a(b).

3. Paragraphs 50.55a(f)(2), (f)(3)(iii)(A),
(A(3)v)(A), (g)(2), (g)(3)(i), and (g)(3)(ii)
Currently, §§50.55a(f)(2), (H)(3)(iii)(A),
(H(3)(Ev)(A), (g)(2), (g)(3)(), and (g)(3)(ii)
do not specifically mention ASME Code
cases but have a reference to Footnote
6. These references to Footnote 6 have
been removed and text has been added

to indicate that the optional ASME Code
cases referred to are those listed in the
RGs that are incorporated by reference
in § 50.55a(b).

4. Paragraphs 50.55a(f)(3)(iii)(B),
(A(3)v)(B), (N(A)(1). (A1), (8)(4)(1),
and (g)(4)(i1)

Sections 50.55a(f)(3)(iii)(B),
(D(3)(iv)(B), ()(4)(1), (H(4)(ii), (g)(4)(),
and (g)(4)(ii) have been amended to
indicate that the ASME Code cases
listed in the RGs that are incorporated
by reference in § 50.55a may be applied
in lieu of corresponding ASME BPV or
OM Code requirements.

5. Footnote 6, 10 CFR 50.55a

Footnote 6 has been removed from
§50.55a and the footnote number has
been reserved. Footnote 6 to § 50.55a
formerly stated that ASME Code cases
suitable for use are listed in RGs 1.84,
1.85, and 1.147. These Code cases are
now approved for use by specific
language in §§50.55a(c)(3), (d)(2), (e)(2),
(0(2), (O(3)(ii)(A), (B(3)(ii)(B),
(H(3)Av)(A), (H(3)(Ev)(B), (H)(4)(),
(0(4)(di), (g)(2), (g)(3)(), (g)(3)(ii),
(g)(4)(i), and (g]( )(ii). Footnote 6 also
stated that the use of other Code cases
may be authorized by the Director of the
Office of Nuclear Reactor Regulation
upon request pursuant to § 50.55a(a)(3).
This text is being removed because it is
unnecessary; licensees continue to have

the option of requesting approval to use
Code cases not incorporated by
reference into § 50.55a under
§50.55a(a)(3).

Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following:

Public Document Room (PDR). The
NRC Public Document Room is located
at 11555 Rockville Pike, Public File
Area O-1 F21, Rockville, Maryland.

Rulemaking Web site. The NRC’s
interactive rulemaking Web site is
located at http://ruleforum.linl.gov. The
documents may be viewed and
downloaded electronically via this Web
site.

The NRC’s Public Electronic Reading
Room (PERR). The NRC’s public
electronic Reading Room is located at
http://www.nrc.gov/reading-rm.html.

The NRC staff contact (NRC Staff).
Single copies of the final rule, the
regulatory analysis, the environmental
assessment, and the regulatory guides
may be obtained from Harry S.
Tovmassian, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. Alternatively, you may contact
Mr. Tovmassian at (301) 415-3092 or
via e-mail to: hst@nrc.gov.

Document PDR Web PERR NRC staff
ENVIronmMental ASSESSIMENT .......veiiiiiieiiiiie ettt ettt et e et e s snee e e s sne e e e aneeeennes X X ML030690244 X
Regulatory Analysis ................. X X ML031490533 X
Regulatory Guide 1.192 X ML030730430 X
Regulatory Guide 1.84, Revision 32 ................ X ML030730417 X
Regulatory Guide 1.147, Revisions 0 to 12 X ML031560264 X
Regulatory Guide 1.147, Revision 13 .............. X ML030730423 X
Regulatory Guide 1.193 ........coccieeiiiieeriieeens X ML030730440 X
Resolution of Public Comments on Guides X ML030730448 X

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires agencies to use
technical standards developed or
adopted by voluntary consensus
standards bodies unless the use of such
standards is inconsistent with
applicable law or is otherwise
impractical. The NRC is amending its
regulations to incorporate by reference
regulatory guides that list ASME BPV
and OM Code cases which have been
approved by the NRC. ASME Code
cases, which are ASME-approved
alternatives to the provisions of ASME
Code editions and addenda, constitute
national consensus standards, as
defined in Public Law 104—113 and
OMB Circular A-119. They are

developed by bodies whose members
(including the NRC and utilities) have
broad and varied interests.

These statements of consideration
provide the reasons for modifying or
limiting the applicability of ASME Code
cases otherwise approved for use by the
NRC as alternatives to current ASME
Code provisions incorporated by
reference into § 50.55a. The treatment of
ASME BPV and OM Code cases, and
modifications and conditions placed on
them, in this final rule does not conflict
with any policy on agency use of
consensus standards specified in OMB
Circular A-119.

Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, that this rule is not
a major Federal action significantly
affecting the quality of the human
environment, and, therefore, an
environmental impact statement is not
required.

This rulemaking will not significantly
increase the probability or consequences
of accidents; no changes are being made
in the types of effluents that may be
released off site; and there is no
significant increase in public radiation
exposure. Therefore, there are no
significant environmental impacts
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associated with the action. Therefore,
the NRC determines that there will be
no significant off site impact to the
public from this action.

The basis for NRC’s finding is set
forth in an environmental assessment on
this final rule. The environmental
assessment is available as indicated in
the Availability of Documents section
under the Supplementary Information
heading. The NRC requested the views
of the States on the environmental
assessment for the rule and did not
receive any comments from the States.

Paperwork Reduction Act Statement

This final rule decreases the burden
on licensees for recordkeeping and
reporting requirements related to
examinations, tests, and repair and
replacement activities during refueling
outages and the recordkeeping
requirements associated with welding
procedures. The annual public burden
reduction for this information collection
is estimated to average 59 hours for each
of 172 responses. Because the burden
for this information collection is
insignificant, OMB clearance is not
required. The existing requirements
were approved by OMB, approval
number 3150-0011.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis

The ASME Code cases listed in the
RGs provide voluntary alternatives to
the provisions in the ASME BPV Code
and OM Code for construction, ISI, and
IST of specific structures, systems, and
components used in nuclear power
plants. Implementation of these Code
cases is not required. Licensees use
NRC-approved ASME Code cases to
reduce regulatory burden or gain
additional operational flexibility. It
would be difficult for the NRC to
provide these advantages independent
of the ASME Code case publication
process without a considerable
additional resource expenditure by the
agency. The NRC has prepared a
regulatory analysis addressing the
qualitative benefits of the alternatives
considered in this rulemaking and
comparing the costs associated with
each alternative. The regulatory analysis
is available for inspection in the NRC
Public Document Room, located at One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland, Room O-1
F21. Single copies of the analysis may

be obtained from Harry S. Tovmassian,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
telephone (301) 415-3092, e-mail
hst@nrc.gov.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, (5 U.S.C.
605(b)), the Commission certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
affects only the licensing and operation
of nuclear power plants. The companies
that own these plants do not fall within
the scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The provisions in this rulemaking
permit, but do not require, licensees to
apply Code cases that have been
reviewed and approved by the NRC,
sometimes with modifications or
conditions. Therefore, the
implementation of an approved Code
case is voluntary and does not
constitute a backfit. Thus the
Commission finds that these
amendments do not involve any
provisions that constitute a backfit as
defined in 10 CFR 50.109(a)(1), that the
backfit rule does not apply to this final
rule, and that a backfit analysis is not
required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 50.

» 1. The authority citation for Part 50
continues to read as follows:

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 938, 948,
953, 954, 955, 956, as amended, sec. 234, 83
Stat. 444, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2239, 2282);
Secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 50.7 also issued under Pub. L.
95-601, sec. 10, 92 Stat. 2951, as
amended by Pub. L. 102-486, sec. 2902,
106 Stat. 3123 (42 U.S.C. 5851). Section
50.10 also issued under Secs. 101, 185,
68 Stat. 936, 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub. L. 91-190, 83
Stat. 853 (42 U.S.C. 4332). Sections
50.13, 50.54(dd), and 50.103 also issued
under sec. 108, 68 Stat. 939, as amended
(42 U.S.C. 2138). Sections 50.23, 50.35,
50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235).
Sections 50.33a, 50.55a and Appendix Q
also issued under sec. 102, Pub. L. 91—
190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued
under Pub. L. 97—415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued
under sec. 122, 68 Stat. 939 (42 U.S.C.
2152). Sections 50.80-50.81 also issued
under sec. 184, 68 Stat. 954, as amended
(42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42
U.S.C. 2237).
= 2. Section 50.55a is amended by—
= a. Revising the introductory text of
paragraph (b), the introductory text of
paragraph (c)(3), paragraph (c)(3)(iv), the
introductory text of paragraph (d)(2),
paragraph (d)(2)(iii), the introductory
text of paragraph (e)(2), paragraphs
(e)(2)(iii), (£)(2), ((3)(iii)(A), (H)(3)(iii)(B),
B (3)([Iv)(A), (H(3)([Av)(B), (H)(4){),
D)), ((2), @B)), ©)B3)GH), ()6
and (g)(4)(ii);
= b. Adding paragraphs (b)(4), (b)(5), and
(b)(6); and
= c. Removing the text of Footnote 6 and
reserving the footnote number.

§50.55a Codes and standards.

* * * * *

(b) The ASME Boiler and Pressure
Vessel Code and the ASME Code for
Operation and Maintenance of Nuclear
Power Plants, which are referenced in
paragraphs (b)(1), (b)(2), and (b)(3) of
this section, were approved for
incorporation by reference by the
Director of the Office of the Federal
Register pursuant to 5 U.S.C. 552(a) and
1 CFR part 51. NRC Regulatory Guide
1.84, Revision 32, “Design, Fabrication,
and Materials Code Case Acceptability,
ASME Section III”’ (June 2003); NRC
Regulatory Guide 1.147 (Revision 0—
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February 1981), including Revision 1
through Revision 13 (June 2003),
“Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1”’; and Regulatory Guide
1.192, “Operation and Maintenance
Code Case Acceptability, ASME OM
Code” (June 2003), have been approved
for incorporation by reference by the
Director of the Office of the Federal
Register pursuant to 5 U.S.C. 552(a) and
1 CFR part 51. These regulatory guides
list ASME Code cases which the NRC
has approved in accordance with the
requirements in paragraphs (b)(4), (b)(5),
and (b)(6). Copies of the ASME Boiler
and Pressure Vessel Code and the ASME
Code for Operation and Maintenance of
Nuclear Power Plants may be purchased
from the American Society of
Mechanical Engineers, Three Park
Avenue, New York, NY 10016. Also,
copies of these Codes and NRC
Regulatory Guides 1.84, Revision 32;
1.147, through Revision 13; and 1.192
are available for inspection and copying
for a fee at the Office of the Federal
Register, 800 N. Capitol Street, Suite
700, Washington, DC, as well as the
NRC Technical Library, Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland 20852—-2738. Single
copies of Regulatory Guides may be
obtained free of charge by writing the
Distribution Services Section, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, or by fax
to (301) 415-2289; or by email to
DISTRIBUTION@NRC.GOV.

* * * * *

(4) Design, Fabrication, and Materials
Code Cases. Licensees may apply the
ASME Boiler and Pressure Vessel Code
cases listed in NRC Regulatory Guide
1.84, Revision 32, without prior NRC
approval subject to the following:

(i) When an applicant or licensee
initially applies a listed Code case, the
applicant or licensee shall apply the
most recent version of that Code case
incorporated by reference in this
paragraph.

(ii) If an applicant or licensee has
previously applied a Code case and a
later version of the Code case is
incorporated by reference in this
paragraph, the applicant or licensee may
continue to apply the previous version
of the Code case as authorized, or may
apply the later version of the Code case,
including any NRC-specified conditions
placed on its use, until it updates its
Code of Record for the component being
constructed.

(iii) Application of an annulled Code
case is prohibited unless an applicant or
licensee applied the listed Code case
prior to it being listed as annulled in

Regulatory Guide 1.84. If an applicant or
licensee has applied a listed Code case
that is later listed as annulled in
Regulatory Guide 1.84, the applicant or
licensee may continue to apply the Code
case until it updates its Code of Record
for the component being constructed.

(5) Inservice Inspection Code Cases.
Licensees may apply the ASME Boiler
and Pressure Vessel Code cases listed in
Regulatory Guide 1.147 through
Revision 13, without prior NRC
approval subject to the following:

(i) When a licensee initially applies a
listed Code case, the licensee shall
apply the most recent version of that
Code case incorporated by reference in
this paragraph.

(ii) If a licensee has previously
applied a Code case and a later version
of the Code case is incorporated by
reference in this paragraph, the licensee
may continue to apply, to the end of the
current 120-month interval, the
previous version of the Code case as
authorized or may apply the later
version of the Code case, including any
NRC-specified conditions placed on its
use.

(iii) Application of an annulled Code
case is prohibited unless a licensee
previously applied the listed Code case
prior to it being listed as annulled in
Regulatory Guide 1.147. Any Code case
listed as annulled in any Revision of
Regulatory Guide 1.147 which a
licensee has applied prior to it being
listed as annulled, may continue to be
applied by that licensee to the end of
the 120-month interval in which the
Code case was implemented.

(6) Operation and Maintenance of
Nuclear Power Plants Code Cases.
Licensees may apply the ASME
Operation and Maintenance Nuclear
Power Plants Code cases listed in
Regulatory Guide 1.192 without prior
NRC approval subject to the following:

(i) When a licensee initially applies a
listed Code case, the licensee shall
apply the most recent version of that
Code case incorporated by reference in
this paragraph.

(ii) If a licensee has previously
applied a Code case and a later version
of the Code case is incorporated by
reference in this paragraph, the licensee
may continue to apply, to the end of the
current 120-month interval, the
previous version of the Code case as
authorized or may apply the later
version of the Code case, including any
NRC-specified conditions placed on its
use.

(iii) Application of an annulled Code
case is prohibited unless a licensee
previously applied the listed Code case
prior to it being listed as annulled in
Regulatory Guide 1.192. If a licensee has

applied a listed Code case that is later
listed as annulled in Regulatory Guide
1.192, the licensee may continue to
apply the Code case to the end of the
current 120-month interval.

(C) * k%

(3) The Code edition, addenda, and
optional ASME Code cases to be applied
to components of the reactor coolant
pressure boundary must be determined
by the provisions of paragraph NCA—
1140, Subsection NCA of Section III of
the ASME Boiler and Pressure Vessel
Code, but—

* * * * *

(iv) The optional Code cases applied
to a component must be those listed in
NRC Regulatory Guide 1.84 that is
incorporated by reference in paragraph
(b) of this section.

(d) EE

(2) The Code edition, addenda, and
optional ASME Code cases to be applied
to the systems and components
identified in paragraph (d)(1) of this
section must be determined by the rules
of paragraph NCA—1140, Subsection
NCA of Section III of the ASME Boiler

and Pressure Vessel Code, but—
* * * * *

(iii) The optional Code cases must be
those listed in the NRC Regulatory
Guide 1.84 that is incorporated by
reference in paragraph (b) of this
section.

(e) * % %
(2) The Code edition, addenda, and
optional ASME Code cases to be applied

to the systems and components
identified in paragraph (e)(1) of this
section must be determined by the rules
of paragraph NCA—1140, subsection
NCA of Section III of the ASME Boiler

and Pressure Vessel Code, but—
* * * * *

(iii) The optional Code cases must be
those listed in NRC Regulatory Guide
1.84 that is incorporated by reference in
paragraph (b) of this section.

(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, pumps and valves which are
classified as ASME Code Class 1 and
Class 2 must be designed and be
provided with access to enable the
performance of inservice tests for
operational readiness set forth in
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel
Code incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, through
Revision 13, or 1.192 that are
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incorporated by reference in paragraph
(b) of this section) in effect 6 months
before the date of issuance of the
construction permit. The pumps and
valves may meet the inservice test
requirements set forth in subsequent
editions of this Code and addenda
which are incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, through
Revision 13, or 1.192 that are
incorporated by reference in paragraph
(b) of this section), subject to the
applicable limitations and modifications
listed therein.

(3) * *x %

(111) * % %

(A) Pumps and valves, in facilities
whose construction permit was issued
before November 22, 1999, which are
classified as ASME Code Class 1 must
be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in the editions and
addenda of Section XI of the ASME
Boiler and Pressure Vessel Code
incorporated by reference in paragraph
(b) of this section (or the optional ASME
Code cases that are listed in NRC
Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular pump or valve or the
Summer 1973 Addenda, whichever is
later.

(B) Pumps and valves, in facilities
whose construction permit is issued on
or after November 22, 1999, which are
classified as ASME Code Class 1 must
be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in editions and
addenda of the ASME OM Code (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.192 that is
incorporated by reference in paragraph
(b) of this section) referenced in
paragraph (b)(3) of this section at the
tin(w )the construction permit is issued.

iv * % %

(A) Pumps and valves, in facilities
whose construction permit was issued
before November 22, 1999, which are
classified as ASME Code Class 2 and
Class 3 must be designed and be
provided with access to enable the
performance of inservice testing of the
pumps and valves for assessing
operational readiness set forth in the
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel
Code incorporated by reference in
paragraph (b) of this section (or the

optional ASME Code cases listed in
NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular pump or valve or the
Summer 1973 Addenda, whichever is
later.

(B) Pumps and valves, in facilities
whose construction permit is issued on
or after November 22, 1999, which are
classified as ASME Code Class 2 and 3
must be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in editions and
addenda of the ASME OM Code (or the
optional ASME Code cases listed in the
NRC Regulatory Guide 1.192 that is
incorporated by reference in paragraph
(b) of this section) referenced in
paragraph (b)(3) of this section at the
time the construction permit is issued.

(4) E I

(i) Inservice tests to verify operational
readiness of pumps and valves, whose
function is required for safety,
conducted during the initial 120-month
interval must comply with the
requirements in the latest edition and
addenda of the Code incorporated by
reference in paragraph (b) of this section
on the date 12 months before the date
of issuance of the operating license (or
the optional ASME Code cases listed in
NRC Regulatory Guide 1.192 that is
incorporated by reference in paragraph
(b) of this section), subject to the
limitations and modifications listed in
paragraph (b) of this section.

(ii) Inservice tests to verify
operational readiness of pumps and
valves, whose function is required for
safety, conducted during successive
120-month intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month interval (or the optional
ASME Code cases listed in NRC
Regulatory Guide 1.147, through
Revision 13, or 1.192 that are
incorporated by reference in paragraph
(b) of this section), subject to the
limitations and modifications listed in
paragraph (b) of this section.

* * * * *

(g] * * %
(2) For a boiling or pressurized water-

cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, components (including supports)
which are classified as ASME Code
Class 1 and Class 2 must be designed

and be provided with access to enable
the performance of inservice
examination of such components
(including supports) and must meet the
preservice examination requirements set
forth in editions and addenda of Section
XI of the ASME Boiler and Pressure
Vessel Code incorporated by reference
in paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section) in effect six months before the
date of issuance of the construction
permit. The components (including
supports) may meet the requirements set
forth in subsequent editions and
addenda of this Code which are
incorporated by reference in paragraph
(b) of this section (or the optional ASME
Code cases listed in NRC Regulatory
Guide 1.147, through Revision 13, that
are incorporated by reference in
paragraph (b) of this section), subject to
the applicable limitations and
modifications.

(3) * * %

(i) Components (including supports)
which are classified as ASME Code
Class 1 must be designed and be
provided with access to enable the
performance of inservice examination of
these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

(ii) Components which are classified
as ASME Code Class 2 and Class 3 and
supports for components which are
classified as ASME Code Class 1, Class
2, and Class 3 must be designed and be
provided with access to enable the
performance of inservice examination of
these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

* * * * *

(4) * *x %
(i) Inservice examinations of
components and system pressure tests
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conducted during the initial 120-month
inspection interval must comply with
the requirements in the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section on the date 12 months before the
date of issuance of the operating license
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section, subject to the limitations and
modifications listed in paragraph (b) of
this section.

(ii) Inservice examination of
components and system pressure tests
conducted during successive 120-month
inspection intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month inspection interval (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, through
Revision 13, that are incorporated by
reference in paragraph (b) of this
section), subject to the limitations and
modifications listed in paragraph (b) of
this section.

* * * * *

Dated at Rockville, Maryland, this 10th day
of June, 2003. For the Nuclear Regulatory
Commission.

William D. Travers,

Executive Director for Operations.

[FR Doc. 03-17027 Filed 7-7-03; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 25

[Docket No. NM246; Special Conditions No.
25-231-SC]

Special Conditions: Embraer Model
170-100 and 170-200 Airplanes;
Sudden Engine Stoppage; Operation
Without Normal Electrical Power;
Interaction of Systems and Structures

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions;
correction.

SUMMARY: This document corrects a
typographical error that appeared in
Final Special Conditions 25-231-SC,
which were published in the Federal
Register on April 23, 2003 (68 FR
19933). The typographical error resulted
in inadvertent repetition of the
following language:

In lieu of compliance with 14 CFR
25.1351(d), the following special
conditions apply:

This language correctly appears in the
section of the special conditions entitled
Operation Without Normal Electrical
Power. This same language incorrectly
appears in the section entitled
Interaction of Systems and Structure
and should be stricken.

EFFECTIVE DATE: April 10, 2003.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1503; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION: Final
special conditions for Embraer Model
170-100 and 170-200 airplanes were
published in the Federal Register on
April 23, 2003 [68 FR 19933]. These
special conditions pertained to sudden
engine stoppage, operation without
normal electrical power, and interaction
of systems and structures.

As published, the final special
conditions contained an inadvertent
repetition of certain language on page
19935. After the section entitled
Operation Without Normal Electrical
Power, the language “In lieu of
compliance with 14 CFR 25.13519(d),
the following special conditions apply:”
should remain. In the section entitled
Interaction of Systems and Structure,
that language should be stricken.

Since no other part of the final special
conditions has been changed, the final
special conditions are not being
republished.

The effective date of the final special
conditions remains April 10, 2003.

Issued in Renton, Washington on June 23,
2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03-17112 Filed 7-7-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-25-AD; Amendment
39-13217; AD 2003-13-15]

RIN 2120-AA64

Airworthiness Directives; Schweizer
Aircraft Corporation Model 269A,
269A-1, 269B, 269C, and TH-55A
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Schweizer Aircraft
Corporation (Schweizer) Model 269A,
269A-1, 269B, 269C, and TH-55A
helicopters, that currently requires
inspecting the lugs on certain aft cluster
fittings and each aluminum end fitting
on certain tailboom struts. Modifying or
replacing each strut assembly within a
specified time period and serializing
certain strut assemblies are also
required by the existing AD. This
amendment requires the same actions as
the existing AD, and also requires a one-
time inspection and repair, if necessary,
of certain additional cluster fittings, and
replacement and modification of certain
cluster fittings within 150 hours time-
in-service (TIS) or 6 months, whichever
occurs first. This amendment is
prompted by the need to expand the
applicability to include certain Hughes-
manufactured cluster fittings and to
provide a terminating action for the
repetitive dye-penetrant inspections of
the cluster fittings. The actions specified
by this AD are intended to prevent
failure of a tailboom support strut or a
cluster fitting, which could cause
rotation of a tailboom into the main
rotor blades, and subsequent loss of
control of the helicopter.

DATES: Effective August 12, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 12,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Schweizer Aircraft Corporation,
P.O. Box 147, Elmira, New York 14902.
This information may be examined at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
George Duckett, Aviation Safety
Engineer, FAA, New York Aircraft
Certification Office, Airframe and
Propulsion Branch, 10 Fifth Street, 3rd
Floor, Valley Stream, New York,
telephone (516) 2567525, fax (516)
568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 by
superseding AD 2001-25-52,
Amendment 39-12726 (67 FR 19646,
April 23, 2002), for Schweizer Model
269A, 269A-1, 269B, 269C, and TH—-
55A helicopters, was published in the
Federal Register on February 26, 2003
(68 FR 8865). That action proposed to
require:

* Within 10 hours TIS and thereafter
at intervals not to exceed 50 hours TIS,
dye-penetrant inspect the lugs and
replace any cracked cluster fitting;

e Within 150 hours TIS or 6 months,
whichever occurs first, replace or
modify, using kit, part number (P/N)
SA-269K-106-1, each cluster fitting, P/
N 269A2234 and P/N 269A2235;

* For strut assemblies, P/N 269A2015
or P/N 269A2015-5, at intervals not to
exceed 50 hours TIS, visually inspect
the strut aluminum end fittings for
deformation or damage, dye-penetrant
inspect the strut aluminum end fittings
for a crack, and replace deformed,
damaged, or cracked parts. Within 500
hours TIS or one year, whichever occurs
first, modify or replace certain part-
numbered strut assemblies;

* Within 100 hours TIS, for Model
269C helicopters, serialize each strut
assembly, P/N 269A2015-5 and
269A2015-11;

» Within 25 hours TIS or 60 days,
whichever occurs first, inspect and
repair cluster fittings, P/N 269A2234-3
and P/N 269A2235-3; and

» Before further flight, replace any
cluster fitting that is cracked or has a
surface defect beyond rework limits.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of

the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s AD system. The regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance.
However, for clarity and consistency in
this final rule, we have retained the
language of the NPRM regarding that
material.

The FAA estimates that 1,000
helicopters of U.S. registry will be
affected by this AD. It will take
approximately 2.5 work hours for each
dye-penetrant inspection, 12 work hours
to replace one cluster fitting, 4 work
hours to modify or replace the strut
assembly, 0.25 work hours to serialize
the strut assembly, and 16 work hours
to modify a cluster fitting. The average
labor rate is $60 per work hour.
Required parts will cost approximately
$5 for each fitting inspection, $1,635 to
replace a cluster fitting, $1,500 to
modify or replace the strut assembly,
and $1,688 for each cluster fitting
modification kit (2 fittings). Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$2,260,320 (assuming 2,000 cluster
fittings are inspected, 50 cluster fittings
are replaced, 6 strut assemblies are
modified or replaced, 6 strut assemblies
are serialized, and 1,010 cluster fittings
are modified).

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing Amendment 39-12726 (67 FR
19646, April 23, 2002), and by adding a
new airworthiness directive (AD),
Amendment 39-13217, to read as
follows:

2003-13-15 Schweizer Aircraft
Corporation: Amendment 39-13217.
Docket No. 2002—SW-25-AD.
Supersedes AD 2001-25-52,
Amendment 39-12726, Docket No.
2001-SW-58-AD.

Applicability: Model 269A, 269A—-1, 269B,
269C, and TH-55A helicopters, certificated
in any category, with a tailboom support strut
(strut) assembly, part number (P/N)
269A2015 or 269A2015-5; or with a center
frame aft cluster fitting, P/N 269A2234 or
269A2235, and an aft cluster fitting listed in
the following table:

Helicopter model number

Helicopter serial number

With aft cluster fitting, P/N

Model 269C
Model 269C
Model 269A, A-1, B, or C, or TH-55A

0570 through 1165
0500 through 1165
All

269A2234-3
269A2235-3
269A2234-3 or 269A2235-3

Exception: For the Model 269A, A-1, B, or
C or TH-55A helicopters with Hughes-
manufactured cluster fittings, P/N
269A2234-3 or P/N 269A2235-3, installed, if
there is written documentation in the aircraft
or manufacturer’s records that shows the
cluster fitting was originally sold by Hughes

after June 1, 1988, the requirements of this
AD are not applicable.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this

AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
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the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

26972234

Aft cluster fitting

Loft side shown

(269A2235 right side)

BILLING CODE 4910-13-C

(3) If a crack is found, before further flight,
replace the cracked cluster fitting with an
airworthy cluster fitting.

(b) Cluster fittings, P/N 269A2234 and P/
N 269A2235, that have NOT been modified
with Kit P/N SA-269K-106—1, are NOT
eligible replacement parts.

(c) Within 150 hours TIS or 6 months,
whichever occurs first, replace each cluster

To prevent failure of a tailboom support
strut or lug on a cluster fitting, which could
cause rotation of a tailboom into the main
rotor blades, and subsequent loss of control
of the helicopter, accomplish the following:

(a) Within 10 hours time-in-service (TIS),
and thereafter at intervals not to exceed 50
hours TIS, for helicopters with cluster
fittings, P/N 269A2234 or P/N 269A2235:

Inspect both attachment
tugs (top and bottom sides).
Also, entire cluster fitting
including flange arsa.

3

(1) Using paint remover, remove paint from
the lugs on each cluster fitting. Wash with
water and dry. The tailboom support strut
must be removed prior to the paint stripping.

(2) Dye-penetrant inspect the lugs on each
cluster fitting. See the following Figure 1:
BILLING CODE 4910-13-P

Taliboom support strut

Taliboom support strut

Right side cluster fitting shown

Figure 1

fitting, P/N 269A2234 and P/N 269A2235,
with an airworthy cluster fitting or modify
each cluster fitting, P/N 269A2234 and P/N
269A2235, with Kit, P/N SA-269K-106—1.
Installing the kit is terminating action for the
50-hour TIS repetitive dye-penetrant

inspection for these cluster fittings. Broken or
cracked cluster fittings are not eligible for the

kit modification.

(d) For helicopters with strut assemblies,
P/N 269A2015 or 269A2015-5, accomplish
the following:

(1) At intervals not to exceed 50 hours TIS:

(i) Remove the strut assemblies, P/N
269A2015 or P/N 269A2015-5.

(ii) Visually inspect the strut aluminum
end fittings for deformation or damage and
dye-penetrant inspect the strut aluminum
end fittings for a crack in accordance with
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Step II of Schweizer Service Information
Notice No. N-109.2, dated September 1, 1976
(SIN N-109.2).

(iii) If deformation, damage, or a crack is
found, before further flight, modify the strut
assemblies by replacing the aluminum end
fittings with stainless steel end fittings, P/N
269A2017-3 and -5, and attach bolts in
accordance with Step III of SIN N-109.2; or
replace each strut assembly P/N 269A2015
with P/N 269A2015-9, and replace each strut
assembly P/N 269A2015-5 with P/N
269A2015-11.

(2) Within 500 hours TIS or one year,
whichever occurs first, modify or replace the
strut assemblies in accordance with
paragraph (d)(1)(iii) of this AD.

(e) For the Model 269C helicopters, within
100 hours TIS, serialize each strut assembly,
P/N 269A2015-5 and P/N 269A2015-11, in
accordance with Schweizer Service
Information Notice No. N—108, dated May 21,
1973.

(f) Within 25 hours TIS or 60 days,
whichever occurs first, for cluster fittings, P/
N 269A2234-3 and P/N 269A2235-3,
perform a one-time inspection and repair, if
required, in accordance with Procedures, Part
1I of Schweizer Service Bulletin No. B-277,
dated January 25, 2002.

(g) Before further flight, replace any cluster
fitting that is cracked or has surface defects
beyond rework limits with an airworthy
cluster fitting.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (NYACQO), FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, NYACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the NYACO.

(i) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(j) The inspections, modifications,
replacements and serializations shall be done
in accordance with Schweizer Service
Information Notice No. N-109.2, dated
September 1, 1976; Schweizer Service
Information Notice No. N-108, dated May 21,
1973; and Schweizer Service Bulletin No. B—
277, dated January 25, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Schweizer Aircraft Corporation, P.O. Box
147, Elmira, New York 14902. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(k) This amendment becomes effective on
August 12, 2003.

Issued in Fort Worth, Texas, on June 24,
2003.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 03-16685 Filed 7—7—03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-01-AD; Amendment
39-13216; AD 2003-13-14]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model
206A, 206A-1, 206B, 206B-1, 206L,
206L-1, 206L-3, and 206L—4
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron
Canada (BHTC) model helicopters that
requires performing a continuity test,
temporarily repairing any unairworthy
chip detector, and replacing any
repaired chip detectors. This
amendment is prompted by reports of
poor or no continuity between the insert
and the chip detector housing on certain
chip detectors. The actions specified by
this AD are intended to prevent failure
of a chip detector indication, loss of a
critical component, and subsequent loss
of control of the helicopter.

DATES: Effective August 12, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 12,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron Canada,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7J1R4, telephone (450) 437—-2862 or
(800) 363—8023, fax (450) 433—-0272.
This information may be examined at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jorge Castillo, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas

76193-0110, telephone (817) 222-5127,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for the specified model
helicopters was published in the
Federal Register on October 21, 2002
(67 FR 64571). That action proposed to
require performing a continuity test;
repairing temporarily the chip detectors,
part number (P/N) B3188B and B4093,
installed in the transmission bottom and
upper case, found on certain
transmission assemblies; and replacing
repaired chip detectors.

Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
BHTC Model 206A, 206A—1, 206B,
206B—-1, 206L, 206L—1, 206L—-3, and
206L—4 helicopters. Transport Canada
advises that Tedeco B3188B and B4093
chip detectors could possibly have poor
or no continuity between the insert and
the chip detector housing. This could
result in no chip indication when the
chip detector has been bridged by metal
particles.

BHTC has issued Alert Service
Bulletin (ASB) No. 206—01-96, Revision
A, and No. 206L-01-119, Revision A,
both dated May 7, 2001, which specity
accomplishing the Eaton Tedeco
Product Bulletins attached to their Alert
Service Bulletin. The Eaton Tedeco
Product Bulletins contain procedures
for performing a continuity test,
repairing chip detectors, and replacing
repaired chip detectors. Transport
Canada classified these ASBs as
mandatory and issued AD No. CF—
2001-33, dated August 24, 2001, to
ensure the continued airworthiness of
these helicopters in Canada.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received from two
commenters.

The two commenters state that the
cost of the chip detector that was stated
in the proposal ($75) was incorrect.
They estimate the correct cost of the
B3188B chip detector to be $308 and the
cost of the B4093 chip detector to be
$378. Therefore, one of these
commenters states that the estimated
impact is more likely to be $455,795.
Further, that same commenter states
that he feels that this increased cost will
result in this AD having a significant
economic impact on a substantial
number of small entities unless the
manufacturer provides the parts at no
cost or at a significantly reduced cost.
We agree that the cost of the chip
detectors was incorrectly stated in the
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proposal and that the actual cost of the
chip detectors is approximately the unit
costs provided by the commenters. We
have revised our economic analysis
accordingly using an approximate
average cost of $350 per chip detector.
Using this revised parts’ cost, the total
estimated cost impact of this AD
increases from $186,615 ($30 (labor) per
helicopter for 1,131 helicopters, plus
$135 ($75 parts and $60 labor) per
helicopter for the other 1,131
helicopters) to $497,640 ($30 (labor) per
helicopter for 1,131 helicopters plus
$410 ($350 parts and $60 labor) per
helicopter for the other 1,131
helicopters). While the AD may affect a
substantial number of small entities, we
believe that neither the original
estimated cost per helicopter of either
$30 or $135, as applicable, nor this
revised estimated cost per helicopter of
either $30 of $410, as applicable, will
have a significant economic impact on
any small entity.

One commenter questions why the
proposed AD did not propose to require
a repetitive inspection to preclude
failure of a chip detector subsequent to
it passing the inspection contained in
the proposed AD. We do not agree that
repetitive inspections are necessary. The
inspection that is required is intended
to provide a means to identify an
unairworthy chip detector installed on a
helicopter. Once identified, the proposal
specified a temporary repair for the chip
detector until it could be replaced with
an airworthy part. While it is true that
a chip detector could fail after
successfully passing the proposed
inspection, the causes for potential
subsequent failures are not necessarily
attributable to the design deficiency
addressed by the proposed AD.
Accordingly, no change is made to this
AD based on this comment.

One commenter believes that more
than 50 percent of the currently
installed chip detectors may be faulty,
which would increase the estimated
cost impact of the AD. The commenter
states that the AD is not warranted
unless airworthiness data were
presented to the FAA showing that the
manufacturer’s previously issued ASBs
have not been effective in correcting the
problem.

Both commenters state their concerns
about the availability of an adequate
inventory of chip detectors to replace all
unairworthy chip detectors that may be
discovered during the inspections
required by the AD. The FAA does not
agree. We consider our estimate that
half of the fleet inspections will result
in detection of an unairworthy chip
detector to be a conservative estimate.
That number may be reduced since

some chip detectors have already been
replaced due to the release of BHTC’s
ASBs. Since compliance with an ASB is
not universally mandatory, this AD is
being issued to mandate testing,
repairing (if necessary), and replacing
chip detectors for the operators that
have not been required to comply with
the ASB. We believe this AD provides
a reasonable method for identifying the
total number of existing unairworthy
chip detectors, a temporary repair
procedure that allows chip detectors to
be made functional, and a requirement
to replace all chip detectors after 300
hours time-in-service (TIS).

Further, one commenter states that
the FAA should take the lead in
negotiating a firm replacement
agreement with the manufacturer since
the proposed AD states that Tedeco/Bell
“may”’ provide replacements at ‘“no
charge.” We do not agree. Negotiating
warranty coverage between operators
and manufacturers is not a proper role
for the FAA. However, we are required
to assess the economic impact of our
regulation and we have appropriately
addressed that issue previously in our
discussion of the costs impact of this
AD.

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously, and that these
changes will not increase the scope of
the AD.

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
AD system. This regulation now
includes material that relates to special
flight permits, alternative methods of
compliance, and altered products.
However, for clarity and consistency in
this final rule, we have retained the
language of the NPRM regarding that
material.

The FAA estimates that this AD will
affect 2,262 helicopters of U.S. registry,
and the required actions will take
approximately 0.5 work hours per
helicopter to initially inspect the chip
detectors, and 0.5 work hours per
helicopter to repair and ultimately
replace any chip detectors that were
previously temporarily repaired. The
average labor rate is $60 per work hour.
Required parts will cost approximately
$350 per chip detector. Based on these
figures, we estimate the total cost
impact of the AD on U.S. operators to
be $497,640, assuming half of the fleet
will require repairing and replacing the
chip detectors. The chip detector
manufacturer has stated that it may

provide reworked or replacement parts
at no charge at its discretion.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2003-13-14 Bell Helicopter Textron
Canada: Amendment 39-13216. Docket
No. 2002-SW-01-AD.
Applicability: Model 206A, 206A-1, 206B,
206B-1, 206L, 206L—1, 206L-3, and 206L—4
helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
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The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of a chip detector
indication, loss of a critical component, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) For Model 206A, 206A—1, 206B, and
206B—1 helicopters, within 60 days, perform
a continuity test and repair the Eaton Tedeco
chip detector (chip detector), part number (P/
N) B3188B, installed in the transmission
bottom case, in accordance with the “Test
Procedure”, Procedure B, and the “Repair
Instructions” portions of the Tedeco Products
Alert Service attached to Bell Helicopter
Textron (BHTC) Alert Service Bulletin (ASB)
No. 206—-01-96, Revision A, dated May 7,
2001.

(b) For 206L, 206L—1, 206L—3, and 206L—

4 helicopters:

(1) Within 60 days, perform a continuity
test on, and also repair, the chip detector, P/
N B3188B, installed in the transmission
bottom case found on transmission
assemblies, P/N 206—040-004-003, 206—040—
004-005, 206—-040-004-101, 206—040-004—
107, 206—-040-004-111, or 206—040-004-115,
in accordance with the “Test Procedure”,
Procedure B, and the ‘“Repair Instructions”
portions of the Tedeco Products Alert Service
Bulletin for affected P/N B3188B chip
detectors, attached to BHTC ASB No. 206L—
01-119, Revision A, dated May 7, 2001.

(2) Within 60 days, perform a continuity
test and repair the chip detector, P/N B4093,
installed in the transmission top case found
on transmission assemblies, P/N 206—040—
004-003, 206—-040-004—-005, 206—040-004—
101, or 206—040-004—111, in accordance
with the “Test Procedure”’, Procedure B, and
the “Repair Instructions” portion of the
Tedeco Products Alert Service Bulletin for
the affected P/N B4093 chip detectors,
attached to BHTC ASB No. 206L.-01-119,
Revision A, dated May 7, 2001.

(c) Within 300 hours time-in-service (TIS)
after any chip detector is repaired, replace
the chip detector with a reworked or new
production airworthy chip detector.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Safety
Management Group, Rotorcraft Directorate,
FAA. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Safety
Management Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Safety Management Group.

(e) Special flight permits will not be
issued.

(f) Testing, repairing, and replacing chip
detectors shall be done in accordance with
Bell Helicopter Textron Canada Alert Service
Bulletins No. 206—-01-96, Revision A, and
No. 206L-01-119, Revision A, both dated

May 7, 2001. The Director of the Federal
Register approved this incorporation by
reference in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bell Helicopter Textron Canada, 12,800
Rue de I’Avenir, Mirabel, Quebec J7J1R4.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(g) This amendment becomes effective on
August 12, 2003.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD No. CF-
2001-33, dated August 24, 2001.

Issued in Fort Worth, Texas, on June 23,
2003.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 03-16686 Filed 7—7—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-27-AD; Amendment
39-13214; AD 2003-13-13]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 222,
222B, and 222U Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron
Canada (Bell) model helicopters that
requires a one-time inspection of the
adjustable stop screws of the magnetic
brake assembly; repairing, as
appropriate, certain mechanical damage
to the cyclic and collective flight control
magnetic brake arm assembly (arm
assembly), if necessary; and installing
the stop screw with the proper adhesive,
adjusting the arm assembly travel, and
applying slippage marks. This
amendment is prompted by reports that
the magnetic brake adjustable screws
have backed out, which limited travel of
the arm assembly. The actions specified
by this AD are intended to detect loose
adjustable stop screws that could result
in limiting the travel of the cyclic and
collective arm assembly, and
subsequent loss of control of the
helicopter.

DATES: Effective August 12, 2003.
The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of August 12,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron Canada,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7J1R4, telephone (450) 437-2862 or
(800) 363—8023, fax (450) 433—-0272.
This information may be examined at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles Harrison, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Safety Management Group, Fort Worth,
Texas 76193-0110, telephone (817)
222-5128, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Bell Model 222, 222B,
and 222U helicopters was published in
the Federal Register on February 7, 2003
(68 FR 6383). That action proposed to
require inspecting the adjustable stop
screws of the magnetic brake assembly
to ensure they are installed correctly;
repairing the arm assembly, if necessary;
installing the stop screw with the proper
adhesive; adjusting the arm assembly
travel; and applying slippage marks.

Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
Bell Model 222, 222B, and 222U
helicopters with Instrument Flight Rule
(IFR) kits, part number (P/N) 222-706—
013, installed, and all delivered spare
magnetic brakes, P/N 222-706—013,
manufactured by Memcor Truohm, Inc.,
under P/N MP 498-3. Transport Canada
advises that the stop screws, P/N
MS51959-3, of the magnetic brake, P/N
204—-001-376—003 (Memcor Truohm P/
N MP 498-3), were installed without the
proper adhesive.

Bell has issued Bell Helicopter
Textron Alert Service Bulletin (ASB)
No. 222—-01-87, for Model 222 and 222B
helicopters, and ASB No. 222U-01-58,
for Model 222U helicopters, both dated
January 19, 2001. Both ASB’s specify a
one-time inspection of the magnetic
brake adjustable stop screw, P/N
M551959-3; repairing any arm assembly
mechanical damage created by the
screws; and installing the stop screw
with the proper adhesive and adjusting
the arm assembly shaft travel. Transport
Canada classified these ASB’s as
mandatory and issued AD No. CF—
2002-17, dated March 4, 2002, to ensure
the continued airworthiness of these
helicopters in Canada.
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Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the NPRM
regarding that material.

The FAA estimates that 92 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 3
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$3,785. Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be $364,780, assuming
all parts are replaced.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

» 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2003-13-13 Bell Helicopter Textron
Canada: Amendment 39-13214. Docket
No. 2002-SW-27-AD.

Applicability: Model 222, 222B, and 222U
helicopters, with a magnetic brake, part
number (P/N) 204—001-376—105 or —107,
installed, that was manufactured by Memcor
Truohm, Inc. as P/N MP498-105 or —107,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 100 hours
time in service and before installation of any
affected magnetic brake, unless accomplished
previously.

To detect loose adjustable stop screws that
could result in limiting the travel of the
cyclic and collective arm assembly, and
subsequent loss of control of the helicopter:

(a) Inspect and, if necessary, repair, adjust,
and apply slippage marks to the magnetic
brake assembly in accordance with the
Accomplishment Instructions, paragraphs 5.
through 11. in Bell Helicopter Textron Alert
Service Bulletin (ASB) No. 222-01-87,
applicable to Model 222 and 222B
helicopters, or ASB No. 222U-01-58,
applicable to Model 222U helicopters, both
dated January 19, 2001, except if damage to
the arm assembly exceeds 0.030 inch (0.762
mm), replace the magnetic brake assembly
with an airworthy magnetic brake assembly.
Contacting the manufacturer is not required.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Safety
Management Group, Rotorcraft Directorate,
FAA. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Safety
Management Group.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Safety Management Group.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) The actions referenced in paragraph (a)
of this AD shall be done in accordance with
Bell Helicopter Textron Alert Service
Bulletin (ASB) No. 222-01-87, applicable to
Model 222 and 222B helicopters, or ASB No.
222U-01-58, applicable to Model 222U
helicopters, both dated January 19, 2001.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bell Helicopter Textron Canada, 12,800
Rue de I’Avenir, Mirabel, Quebec J7J1R4.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment becomes effective on
August 12, 2003.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD CF-2002—
17, dated March 4, 2002.

Issued in Fort Worth, Texas, on June 20,
2003.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 03-16688 Filed 7—7-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—CE-45-AD; Amendment
39-13218; AD 2003-13-16]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 90, 100, and 200
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Raytheon Aircraft
Company (Raytheon) 90, 100, and 200
series airplanes. This AD requires you to
inspect the forward side of the aft
pressure bulkhead for scoring damage
and repair, if necessary. This AD is the
result of reports of the aft pressure
bulkhead being damaged by scoring
during manufacture. The actions
specified by this AD are intended to
detect and correct damage to the aft
pressure bulkhead of the fuselage. Such
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damage could lead to fatigue failure of
the bulkhead.

DATES: This AD becomes effective on
August 25, 2003.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of August 25, 2003.

ADDRESSES: You may get the service
information referenced in this AD from
Raytheon Aircraft Company, 9709 E.
Central, Wichita, Kansas 67201-0085;
telephone: (800) 429-5372 or (316) 676—
3140. You may view this information at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002—-CE-45—-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Steven E. Potter, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Wichita,
Kansas 67209; telephone: (316) 946—
4124; facsimile: (316) 946—4107.

SUPPLEMENTARY INFORMATION:
Discussion

What Events Have Caused This AD?

The FAA has received reports that
during manufacturing, nine aft pressure
bulkheads of Raytheon 90, 100, and 200
series airplanes may have been damaged
by scribing or knife marks (scoring).

What Is the Potential Impact if FAA
Took No Action?

The damage to the aft pressure
bulkhead may cause fatigue failure of
the bulkhead.

Has FAA Taken Any Action to This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to certain Raytheon 90,
100, and 200 series airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on February 14,
2003 (68 FR 7449). The NPRM proposed
to require you to inspect the forward
side of the aft pressure bulkhead for
scoring damage and repair, if damage is
found.

Was the Public Invited to Comment?

The FAA encouraged interested
persons to participate in the making of
this amendment. The following presents
the comment received on the proposal
and FAA’s response to the comment:

Comment Issue:

AD Applicability to Model B200
Range of Serial Numbers.

What Is the Commenter’s Concern?

The commenter states that there is a
typographical error in the range of serial
numbers for the Model B200
applicability.

What Is FAA’s Response to the Concern?

We concur. The last serial number for
the Model B200 applicability is
incorrectly stated as BB—14443. The
correct serial number is BB-1443. We
will change the final rule AD action to
incorporate the correct serial number.

FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After careful review of all available
information related to the subject

presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We have determined that
these minor corrections:

—Provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

How Does the Revision to 14 CFR Part
39 Affect This AD?

On July 10, 2002, FAA published a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs
FAA’s AD system. This regulation now
includes material that relates to special
flight permits, alternative methods of
compliance, and altered products. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that this AD affects 3,223
airplanes in the U.S. registry.

What Is the Cost Impact of This AD on
Owners/Operators of the Affected
Airplanes?

We estimate the following costs to
accomplish the inspection of the
forward side of the aft pressure
bulkhead:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

8 workhours x $60 per hour = $480

Not applicable

$480 $1,547,040

We estimate the following costs to
accomplish any necessary repairs that
will be required based on the results of

the inspection. We have no way of
determining the number of airplanes
that may need such repair of the

forward side of the aft pressure
bulkhead:

Labor cost

Total cost per

Parts cost airplane

16 workhours x $60 per hour = $960

$25 $985
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Compliance Time of This AD

What Will Be the Compliance Time of
This AD?

The compliance time of this AD is
within the next 6 calendar months after
the effective date of this AD.

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-Service (TIS)?

This unsafe condition is not a result
of the number of times the airplane is
operated. The chance of this situation
occurring is the same for an airplane
with 10 hours TIS as it would be for an
airplane with 500 hours TIS. For this
reason, FAA has determined that a
compliance based on calendar time will
be utilized in this AD in order to ensure
that the unsafe condition is addressed
on all airplanes in a reasonable time
period.

Regulatory Impact

Does This AD Impact Various Entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does This AD Involve a Significant Rule
or Regulatory Action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2003-13-16 Raytheon Aircraft Company:
Amendment 39-13218; Docket No.
2002—CE-45-AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplane
models and serial numbers that are
certificated in any category:

Model

Serial numbers

(1) 65-90, 65-A90, B90, C90, and CI0A
(2) E90
(3) F90
(4) HOO (T-44A) ....
(5) 100 and A100
(6) A100 (U-21F)
(7) A100-1 (U-21J)
(8) A200 (C—12A) and (C-12C)
(9) A200C (UC-12B)
(10) A200CT (C-12D) ...
(11) A200CT (C-12F)
(12) B200C (C-12F)

(13) A200CT (FWC-12D) ..
(14) A200CT (RC-12D)
(15) A200CT (RC-12G) .
(16) A200CT (RC—12H)
(17) A200CT (RC-12K)
(18) A200CT (RC-12P) .
(19) A200CT (RC-12Q)
(20) B100
(21) B200C ...
(22) 200C
(23) B200C (C-12F)
(24) B200C (C—12R) ...
(25) B200C (UC—12F) ...
(26) B200C (UC—12M) ...
(27) B200CT and 200CT
(28) B200T and 200T .
(29) 200

LW-1 through LW-347.
LA-2 through LA-236.
LL-1 through LL-61.

BB-3 through BB-5.

BJ-1 through BJ-66
BP-1, BP-19, and BP-24 through BP-51.
BP-52 through BP—63.

BP-7 through BP-11.

GR-1 through GR-12.

FC-1 through FC-3.

GR-14 through GR-19.

FE-1 through FE-9.

FE-25 through FE-31, FE-33, and FE-35.
FE-32, F-34, and FE-36.

BE-1 through BE-137.

BL-1 through BL-23, BL-26 through BL—36.

BW-1 through BW-29.

BU 1 through BU10.

BV-1 through BV-10.

BN-1 through BN—4.

BT-1 through BT-34, and BB-1314.

LJ-1 through LJ-1287, LJ-1289 through LJ-1294, and LJ-1296 through LJ-1299.

B-2 through B—-89, B-93, and B-100 through B-247.
B1, B-90 through B-92, and B-94 through B—99.

BC-1 through BC-61, BC—-62 through BC-75, and BD-1 through BD-30.

BP-64 through BP-71, BL-73 through BL-112, and BL-118 through BL-123.

BL-37 through BL-57, BL-61 through BL-72, and BL-124 through BL-138.

BP-64 through BP-71, BL-73 through BL-112, and BL-118 through BL-123.

BB-2, BB-6 through BB-185, BB-187 through BB-202, BB-204 through BB-269, BB-271

through BB-407, BB—409 through BB-468, BB—-470 through BB—488, BB-490 through BB—
509, BB-511 through BB-529, BB-531 through BB-550, BB-552 through BB-562, BB-564
through BB-572, BB-574 through BB-590, BB-592 through BB—608, BB-610 through BB—
626, BB—628 through BB—646, BB—648 through BB—664, BB—666 through BB—694, BB—696
through BB-733, BB-735 through BB-792, BB-794 through BB-797, BB-799 through BB—
822, BB-825 through BB—828, BB—830 through BB-853, BB-872, BB-873, BB—892, BB—
893, and BB-912.
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Serial numbers

(30) B200

BB-734, BB-793, BB-829, BB—-854 through BB-870, BB-874 through BB-891, BB-894, BB-

896 though BB-911, BB-913 through BB-990, BB—992 through BB-1051, BB-1053 through
BB-1092, BB-1094, BB-1099 through BB-1104, BB-1106 through BB-1116, BB-1118
through BB-1184, BB-1186 through BB-1263, BB-1265 through BB-1288, BB-1290
through BB-1300, BB-1302 through BB-1313, BB-1315 through BB-1384, BB-1389
through BB-1425, BB-1427 through BB-1438, and BB-1440 through BB-1443.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct damage to the aft
pressure bulkhead of the fuselage. Such

damage could lead to fatigue failure of the
bulkhead.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the forward side of the aft pressure
bulkhead for scoring damage.

(2) If scoring damage is found, repair as speci-
fied in the Raytheon Aircraft Mandatory Serv-
ice Bulletin No.: SB 53-3513, Rev. 1, dated:
October 2002. As applicable, obtain a repair
plan from Raytheon Aircraft Company
through FAA at the address specified in para-
graph (e) of this AD and incorporate this re-
pair scheme.

Within the next 6 calendar months after Au-
gust 25, 2003 (the effective date of this
AD), unless already accomplished.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD, un-
less already accomplished.

In accordance with the Accomplishment In-
structions of Raytheon Aircraft Mandatory
Service Bulletin No.: SB 53-3513, Rev. 1,
dated: October 2002.

In accordance with the Accomplishment In-
structions of Raytheon Aircraft Mandatory
Service Bulletin No.: SB 53-3513, Rev. 1,
dated: October 2002. As applicable, repair
in accordance with a repair scheme ob-
tained from Raytheon Aircraft Company.
Obtain this repair scheme through FAA at
the address specified in paragraph (e) of
this AD.

(e) Can I comply with this AD in any other
way? To use an alternative method of
compliance or adjust the compliance time,
use the procedures in 14 CFR 39.19. Send
these requests to the Manager, Wichita
Aircraft Certification Office (ACO). For
information on any already approved
alternative methods of compliance, contact
Mr. Steven E. Potter, Aerospace Engineer,
Wichita Aircraft Certification Office, FAA,
1801 Airport Road, Wichita, Kansas 67209;
telephone: (316) 946—4124; facsimile: (316)
946—4107.

(f) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Raytheon Aircraft Mandatory Service
Bulletin No.: SB 53—-3513, Rev. 1, dated:
October 2002. The Director of the Federal
Register approved this incorporation by
reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You may get copies from Raytheon
Aircraft Company, 9709 E. Central, Wichita,
Kansas 67201-0085; telephone: (800) 429—
5372 or (316) 676—3140. You may view
copies at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(g) When does this amendment become
effective? This amendment becomes effective
on August 25, 2003.

Issued in Kansas City, Missouri, on June
25, 2003.
Dorenda D. Baker,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03-16691 Filed 7-7-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—ANE—-40-AD; Amendment
39-13212; AD 97-18-02R1]

RIN 2120-AA64

Airworthiness Directives; Hartzell
Propeller Inc. ( )HC—( )(2,3)(X,V)( )—( )
Series and HA-A2V20-1B Series
Propellers with Aluminum Blades;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 97—18-02R1 applicable to Hartzell
Propeller Inc. ( JHC—( )(2,3)(X,V)( )-( )
series and HA-A2V20-1B series
propellers with aluminum blades that
was published in the Federal Register
on June 26, 2003 (68 FR 37960). The
Amendment number was omitted from
the second paragraph of the
Amendatory Language Section. This
document corrects that omission. In all
other respects, the original document
remains the same.

EFFECTIVE DATE: Effective June 26, 2003.
FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Aerospace Engineer,

Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Ave., Des Plaines, IL 60018;
telephone (847) 294-7031; fax (847)
294-7834.

SUPPLEMENTARY INFORMATION: A final
rule AD, FR Doc, 03-15991, applicable
to Hartzell Propeller Inc. ( JHC-
()(2,3)X,V)( )—( ) series and HA—
A2V20-1B series propellers with
aluminum blades, was published in the
Federal Register on June 26, 2003 (68
FR 37960). The following correction is
needed:

§39.13 [Corrected]

= On page 37960, in the third column, in
the Amendatory Language Section, in the
second paragraph, in the second from the
last line, “Amendment 39-XXXXX” is
corrected to read “Amendment 39—
13212”.

Issued in Burlington, MA, on June 26,
2003.
Francis A. Favara,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03—17018 Filed 7-7-03; 8:45 am]
BILLING CODE 4910-13-P



40488

Federal Register/Vol.

68, No. 130/ Tuesday, July 8, 2003/Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 382

[Docket No. OST-2003-11473]

RIN 2105-ADO4

Reporting Requirements for Disability-
Related Complaints

AGENCY: Office of the Secretary,
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This document requires most
certificated U.S. air carriers and foreign
air carriers operating to and from the
U.S. that conduct passenger-carrying
service to record and categorize
complaints that they receive alleging
inadequate accessibility or
discrimination on the basis of disability
according to the type of disability and
nature of complaint, prepare a summary
report of those complaints, submit the
report annually to the Department of
Transportation’s (Department or DOT)
Aviation Consumer Protection Division,
and retain copies of correspondence and
record of action taken on disability-
related complaints for three years.
DATES: This rule is effective on August
7, 2003.

FOR FURTHER INFORMATION CONTACT:
Blane A. Workie, Office of the General
Counsel, 400 7th Street, SW., Room
4116, Washington, DC 20590, (202) 366—
9342 (voice), (202) 366—7152 (Fax) or
blane.workie@ost.dot.gov (E-mail).
Arrangements to receive the rule in an
alternative format may be made by
contacting the above-named individual.
SUPPLEMENTARY INFORMATION:

Background

The Air Carrier Access Act (ACAA, 49
U.S.C. 41705) prohibits discriminatory
treatment of persons with disabilities in
air transportation. The Wendell H. Ford
Aviation Investment and Reform Act for
the 21st Century (“AIR-21"; Public Law
106—181) signed into law on April 5,
2000, extended the requirements of the
Air Carrier Access Act to foreign air
carriers and required, among other
things, that the Secretary of
Transportation ‘‘regularly review all
complaints received by air carriers
alleging discrimination on the basis of
disability”” and “report annually to
Congress on the results of such review.”

On February 14, 2002, the Department
published a Notice of Proposed
Rulemaking (NPRM) to implement the
requirement of AIR-21 (67 FR 6892).
The notice stated that the only practical
way the Department can implement the

statutory requirement to review
disability complaints received by air
carriers and report annually to Congress
on the results of the review is by
requiring carriers to record disability-
related complaint data and submit it to
the Department. It proposed to require
an annual report on the disability-
related incidents communicated by
passengers to U.S. certificated and
foreign air carriers involving flights to,
from or between U.S. points. Air carriers
would be required to categorize
complaints that they receive into
specific groups, and would be required
to retain for three years copies of the
complaints and the records of the action
taken on the complaints. The proposed
reporting regulations would not apply to
air taxis, commuter air carriers, small
certificated air carriers and foreign air
carriers that operate strictly small
aircraft (60 seats or less). The proposed
reporting requirements would apply to
all operations of carriers utilizing a
mixed fleet (both large and small
aircraft).

The NPRM had six main components
on which we specifically solicited
comment: (1) The scope/coverage of the
rule; (2) the definition of a disability-
related complaint; (3) the categories of
data collected; (4) the frequency of data
reporting; (5) the procedures for
submission of data; and (6) the period
of record retention. The comment
period closed on June 4, 2002. The DOT
received eleven comments, three from
disability community organizations
(Eastern Paralyzed Veterans
Association, Epilepsy Foundation,
Paralyzed Veterans of America), four
from foreign air carriers (British
Airways, Iberia Lineas Aereas de
Espana, Crossair Ltd. d/b/a Swiss,
Virgin Atlantic Airways), one from a
U.S. carrier (Atlantic Southeast Airlines)
and three from industry associations
representing airlines (Air Transport
Association of America, International
Air Transport Association, Regional
Airline Association). Generally, the
disability community organizations
supported the rule while carriers and
industry representatives either opposed
the rule or found the rule to be overly

broad.
Discussion of Comments

1. Entities Covered Under the Rule

Proposed Rule: Under the proposed
rule, certificated U.S. carriers that
conduct passenger-carrying service with
at least one aircraft having a designed
seating capacity of more than 60
passengers and foreign air carriers
operating to and from the United States
that conduct passenger-carrying service

with at least one aircraft having a
designed seating capacity of more than
60 passengers would be required to
record, categorize and submit disability-
related complaint data.

Comments: The disability community
organizations commented that the
requirement to record, categorize and
submit disability-related complaint data
should also apply to carriers conducting
passenger-carrying service on smaller
aircraft. More specifically, the Eastern
Paralyzed Veterans Association (EPVA)
commented that the rule should be
expanded to cover all carriers who
operate aircraft with 30 or more
passenger seats, while the Epilepsy
Foundation and Paralyzed Veterans of
America (PVA) asserted that the rule
should be expanded to include all
carriers operating aircraft with 19 or
more passenger seats. The disability
community organizations believe that
expansion of the rule to cover smaller
aircraft is appropriate as small aircraft
provide the only means of air travel
available for certain areas of the United
States.

The Regional Airline Association
(RAA) contends that the scope of the
rule should not be expanded and agrees
with the Department’s proposal
excluding commuter carriers and
certificated carriers operating only
aircraft with 60 or fewer seats from the
reporting requirement. RAA states that
these entities carry a small percentage of
passenger traffic but that the cost of
complying with the rule would be
enormous, as numerous regional air
carriers do not have the systems or
software to record, categorize, and
submit disability-related complaint
data.

All of the foreign air carriers that
commented on the proposal oppose its
application to foreign airlines. Several
foreign air carriers contend that AIR-21
does not require that the Department’s
report to Congress include complaints
received by “foreign air carriers” since
AIR-21 states that ““all complaints
received by air carriers” be reported to
Congress and the term “‘foreign air
carrier” is not normally encompassed
within the term “air carrier.” The
International Air Transport Association
(IATA), British Airways, Iberia Lineas
Aereas de Espana (Iberia), Crossair Ltd.
d/b/a Swiss (Swiss), Virgin Atlantic
Airways (Virgin) also argue that the
proposed rule would impose an undue
burden on foreign airlines. IATA and
Virgin further assert that the proposal
raises extraterritoriality concerns. IATA
believes that it is unclear whether the
proposed rule would require complaints
relating to events outside the U.S. be
reported to the Department. Another
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concern raised by British Airways is
that the proposed rule would lead to
unanticipated negative consequences
such as other countries imposing
comparable reporting requirements on
all carriers serving those countries.
DOT Response: After fully
considering the disability community
organizations’ comments that the rule
should be extended to cover carriers
that operate aircraft with 60 or fewer
seats, the Department maintains that it
is reasonable to apply the rule only to
carriers operating larger than 60-seat
aircraft. In choosing to exclude from the
reporting requirement commuter
carriers and certificated carriers
operating only “small aircraft” (aircraft
with 60 or fewer seats), the Department
has tried to balance the need to receive
good data regarding accessibility in air
travel and the cost of compliance to
carriers operating only aircraft with less
than 60 seats. Carriers operating only
aircraft with 60 or fewer seats are
classified as small under the OST
aviation “small business” standard in
14 CFR 399.73 and the Regulatory
Flexibility Act encourages agencies to
consider flexible approaches to the
regulation of small businesses and other
small entities that take into account
their special needs and problems. As
explained by RAA in its comments, the
cost of complying with the reporting
requirements would be prohibitive for
most of its 58 member airlines. Further,
the vast majority of passengers are
carried on aircraft with more than 60
seats so the Department would still be
able to receive high-quality data without
extending coverage of the proposal to
carriers operating only small aircraft.
The Department is also not persuaded
by comments that there is no statutory
basis for the Department to impose the
new reporting requirements on non-U.S.
carriers. AIR-21, which extended the
Air Carrier Access Act (ACAA) to
foreign air carriers, provides in the
general applicability part of the section
on discrimination against individuals
with disabilities that “ * * * an air
carrier, including (subject to section
40105(b)) any foreign air carrier * * *”
may not discriminate against a person in
air transportation on the basis of
disability. By defining an air carrier in
the section on discrimination against
disabled individuals to include any
foreign air carrier, Congress
demonstrated its intention for the
ACAA requirements that apply to U.S.
carriers to also apply to foreign air
carriers. As a result, the Department
believes that the requirement that it
“regularly review all complaints
received by air carriers alleging
discrimination on the basis of

disability” and “report annually to
Congress on the results of such review”
is a requirement for the Department to
review not only complaints received by
U.S. carriers but also complaints
received by foreign carriers. In addition,
the Department’s general statutory
authority for imposing reporting
requirements under 49 U.S.C. 41708(b)
applies to foreign air carriers.

With regard to issues of
extraterritoriality, IATA and several
foreign carriers raise this issue but do
not fully explain their concerns.
Although the rule would require
complaints relating to events outside the
U.S. be reported to the Department,
most of the provisions of 14 CFR part
382 (the Department’s rule
implementing the ACAA) have applied
extraterritorially to U.S. carriers for
years and the only new feature about
this proposal is its extraterritorial
application to foreign carriers. As for
cost issues raised by IATA and foreign
air carriers, the Department realizes that
this is the first time that reporting of
disability-related complaints has been
required and that there will be a cost to
creating new databases but we expect
that these costs would be minimal.
Neither IATA nor the foreign air carriers
provide data disputing the cost
estimates provided by the Department
and simply state that the reporting
burden on foreign air carriers would be
unnecessarily burdensome. Having
considered all of these comments, the
Department is not persuaded that the
rule should not apply to foreign air
carriers.

2. Definition of a Disability-Related
Complaint

Proposed Rule: The proposed rule
defined a disability-related complaint as
a specific expression of dissatisfaction
received from, or submitted on behalf
of, an individual with a disability
against a covered air carrier or foreign
air carrier concerning a difficulty
associated with the person’s disability,
which the person experienced when
using or attempting to use the carrier’s
services. It proposed that disability-
related complaints be recorded and
reported without regard to the carrier’s
perception of the validity of the
complaint and that in circumstances
where a flight that is the subject of a
disability-related complaint was a code-
share flight, the carrier that receives the
complaint from the passenger report the
complaint.

Comments: The vast majority of
carriers and industry associations
representing airlines strongly argued
that the definition of a disability-related
complaint was overly broad because it

requires any expression of
dissatisfaction concerning a disability-
related issue be recorded and reported
as a complaint. They contend that DOT
should only require complaints received
in writing through a specifically
designated department in the airline be
reported. There were also arguments
made, particularly by ATA and British
Airways, that complaints that only
incidentally address a disability-related
issue not be reported. Other commenters
such as IATA and Virgin insist that
complaints that are unreasonable or
were satisfactorily resolved not be
reported while ATA recommends that
only complaints that relate to a service
or process required under part 382 be
reported as DOT’s authority is grounded
in, and limited to, the Air Carrier Access
Act as implemented by part 382. Virgin
also urges that the complaints that a
carrier receives as a result of the carrier
directly soliciting comments and
feedback from its passengers be
exempted from the reporting
requirements.

Further, several carriers and industry
associations object to the proposal that
a complaint received by a carrier from
a passenger on a code-share partner’s
service be reported by the carrier that
receives the complaint. These
commenters argue that this requirement
will result in double reporting as
industry experience is that passengers
complain to both ticketing and
operating airlines about a problem on a
particular flight. Representatives of
airlines recommend that only the airline
that operated the flight and carried the
passenger who is making a complaint
report the complaint. Two disability
advocacy organizations, EPVA and PVA,
while agreeing with the Department’s
proposal that in the case of code-share
flights the carrier that receives the
complaint record it, seem primarily
interested in the Department creating
some means to identify both code share
partners.

DOT Response: The Department does
not believe that it is advisable to narrow
the definition of a disability-related
complaint to only complaints provided
to a designated department in the
airline. An airline employee can
forward a complaint that he or she
receives to the appropriate office in the
airline. However, the Department is
persuaded by comments from carriers
and industry associations that the
definition of a disability-related
complaint is overly broad in other ways
and needs to be amended. As noted in
comments from industry, it would be
impractical to expect every utterance of
dissatisfaction concerning an
accessibility matter by a passenger to an
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airline employee be captured, recorded
and coded for subsequent reporting to
DOT. As aresult, the definition of a
disability-related complaint has been
narrowed and carriers are required to
record and report only written
complaints.

It should be noted though that the
Department believes further
consideration of a complaint provided
in person or over the telephone to
Complaint Resolution Officials (CROs),
specially trained employees available to
passengers with disabilities whenever
the carrier is operating flights at an
airport, is warranted. The Department
may, in a future rulemaking, expand the
definition of a disability-related
complaint that must be recorded and
reported to include oral complaints to a
CRO. The Department intends to solicit
specific comments on this issue from
the public in an upcoming Notice of
Proposed Rulemaking (NPRM) that will
propose to amend part 382 and extend
its applicability to foreign air carriers. In
this upcoming NPRM, the Department
expects to ask about the benefit and/or
detriment of broadening the definition
of a disability-related complaint that
must be recorded and reported to
include oral complaints made to a CRO
whenever a carrier is operating. At
present, only U.S. carriers are required
to have a CRO available in person or by
telephone. This rulemaking has not
changed the obligation of a U.S. carrier
to provide a CRO whenever the carrier
is operating and to ensure that its CRO
provides a written response to a
passenger’s oral or written complaint of
alleged violations of part 382.

With respect to the carriers’ and
industry associations’ arguments that
the types of complaints covered by the
final rule should be limited to
complaints deemed by the carrier to be
reasonable, complaints that the carrier is
not able to resolve satisfactorily,
complaints that relate to a service
required under part 382, complaints that
address a disability-related issue as the
primary issue and/or complaints that
are not received as a result of the carrier
soliciting comments, the Department is
also not persuaded. The Department is
required to report annually to Congress
on all complaints received by carriers
alleging discrimination on the basis of
disability not just those disability
complaints that the carrier deems to be
valid or to constitute a potential
violation of the Department’s rule on air
travel by passengers with disabilities.
Limiting the definition of complaints as
suggested by carriers and industry
associations would result in the under-
reporting of disability complaints in
DOT’s annual report to Congress.

The Department agrees with industry
that a requirement that code-share
complaints be reported by the carrier
that receives the complaint may result
in double reporting since passengers
may complain to both ticketing and
operating airlines about a problem on a
particular flight. The Department also
believes that if it requires only the
ticketing or operating airline to report
the complaint then some complaints
would go unreported. As a result, the
Department is requiring that the
operating airline report disability-
related complaints involving the flight
itself and services provided on that
flight and the ticketing airline report all
other complaints, particularly
complaints about the reservation
system. The Department realizes that
there may be situations where it is not
clear if a particular complaint involves
services provided by the operating
carrier or services provided by the
ticketing carrier. If there is disagreement
between the code-share partners as to
which carrier is responsible for
reporting a particular complaint, the
carrier that receives the complaint must
report it. If both the ticketing and
operating carrier receive the same
complaint and there is no an agreement
between the two as to which one is
ultimately responsible for reporting the
complaint, then both carriers must
report the complaint. The final rules
also requires that, in a code-share
situation, the ticketing airline/operating
airline must forward to its code share
partner disability-related complaints it
receives involving services provided by
its code share partner. The Department
would not be requiring the carrier
reporting the complaint to identify its
code-share partner, as requested by the
disability community organizations,
because knowing the identity of the
code share partner, while useful, serves
a limited public interest especially
when weighed against the cost to
carriers of providing this additional
information.

3. Categories of Data Collected

Proposed Rule: The NPRM proposed
that carriers use 13 categories to identify
the nature of a passenger’s disability
and 12 areas to categorize the alleged
discrimination or service problems
related to disability, a system currently
being used by the Department’s
Aviation Consumer Protect Division
(ACPD). The 13 proposed categories
within which to classify a passenger’s
disability are: vision-impaired, hearing-
impaired, vision- and hearing-impaired,
mentally impaired, communicable
disease, allergies (e.g., food allergies,
chemical sensitivity), paraplegic,

quadriplegic, other wheelchair, oxygen,
stretcher, other assistive device (cane,
respirator, etc.), and other disability.
The 12 proposed categories within
which to classify service problems are:
refusal to board, refusal to board
without an attendant, security issues
concerning disability, aircraft not
accessible, airport not accessible,
advance-notice dispute, seating
accommodation, failure to provide
adequate or timely assistance, problem
with storage/damage/delay relating to
assistive device, service animal
problem, unsatisfactory information,
and “other.” Under the proposed rule,
a contact from a passenger may express
more than one complaint and a
passenger may have more than one
disability.

Comments: British Airways noted that
its existing complaint categorization
system and possibly other carriers’
existing categorization systems are
different from the one proposed by the
Department. British Airways objects to
the Department’s requirement that the
airline industry adopt the ACPD system
and suggests that the Department
develop a system that better reflects
current industry categorizations
systems.

Other carriers as well as RAA and
ATA are opposed to reporting on a
passenger’s specific disability or
disabilities and argue that the 13
categories used to identify the nature of
a passenger’s disability should all be
removed. According to these
commenters, passengers do not always
identify their disability and passengers
would view questions by carriers about
a passenger’s disability as intrusive and
offensive. Moreover, industry
representatives contend that data
gathered from reports on the nature of
passengers’ complaints provide
sufficient information for the
Department to identify potential areas of
concern and meet the requirements of
AIR-21.

The Department also received
comments from industry advocating the
removal of certain categories used to
identify the nature of a passenger’s
disability. Virgin asserts that categories
such as “allergies” and ““‘chemical
sensitivity’’ are not appropriate
categories as they are open to
interpretation and have definitions that
change in different territories, while
Swiss points out that some categories
such as “vision impaired,” “hearing
impaired,” ““allergies’” and
“communicable disease’ are not
appropriate categories as they are not
discernable without passenger
disclosure.
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Unlike commenters from the airline
industry, disability community
organizations do not appear to be
troubled by the idea that the rule
requires carriers to report on a
passenger’s specific disability. In fact,
the Epilepsy Foundation remarked that
an additional category should be created
for people with epilepsy or seizure
disorder. The Epilepsy Foundation
explained that it is concerned that the
existing categories would mask the
problems experienced by individuals
with epilepsy or seizure disorders when
flying. Under the proposed categories of
impairments, people with epilepsy or
neurological disorders other than
paraplegia or quadriplegia would be
lumped together with the wide array of
other conditions not specifically listed
under the category, “other.”

There were also a number of
comments requesting that modifications
be made to the proposed categorization
system within which to classify service
problems. The EPVA and PVA
recommend that the category defined as
“problem with storage/damage/delay
relating to assistive devices” be
separated into two categories, “‘damage
to assistive devices” and “‘storage and
delay of assistive devices.” PVA
explains that damage to mobility
equipment is a widespread problem that
merits its own category. Similarly, the
Epilepsy Foundation recommends that
the category titled “refuse to board” be
separated into two categories, refuse to
board because no medical certificate
and refuse to board because of epilepsy
or seizure-related concern. The Epilepsy
Foundation believes that carriers refuse
to board people with epilepsy because
of a lack of a medical certificate or
because the individual has a disability
and having two separate categories for
the different reasons carriers refuse
boarding would make it easier to
identify an effective solution.

Comments from the industry differed
from comments provided by disability
community organizations in that
carriers and their representatives
recommend the elimination of
categories rather than the addition of
categories. Swiss and ATA, among
others, strongly object to carriers having
to report about security issues
concerning disability, since the
Transportation Security Administration
(TSA) is now responsible for screening
of passengers and baggage. Carriers also
object to having to report about airports
not being accessible as the airports are
responsible for ensuring that the
facilities are accessible. These
commenters declare that carriers have
little or no control over these types of
complaints and it is unreasonable to

charge these complaints against carriers
and unfairly taint the airline industry.
There were also comments from the
industry that the category “assistive
devices” either be removed as it is
unclear or the Department give
examples of the types of complaints that
it would classify under this category.

Another issue raised by Swiss and
ATA involves the requirement that
airlines determine the type of service
problem for each disability-related
incident in a given contact (e.g., email,
letter) and record each of these
disability-related problems as separate
complaints. Swiss contends that this
scheme of recording complaints is
complicated and likely to lead to
inconsistencies in categorizations. ATA
argues that complaints should be coded
only once and placed in only one
category otherwise the overall number
of complaints would be inflated and the
value of reporting would be reduced
because of inaccuracy.

DOT Response: The Department
maintains that carriers need to adopt the
system that the Department’s ACPD uses
to categorize complaints that carriers
receive alleging inadequate accessibility
or discrimination. The ACPD system
enables the Department to determine for
complaints that it receives directly from
passengers the service areas that
generate the most complaints and the
groups of individuals with disabilities
that appear to be experiencing the most
problems when flying. By having the
airline industry adopt the ACPD
complaint categorization system, the
data that carriers report would serve as
an industry-wide diagnostic and
monitoring tool as it would be a
mechanism for identifying problem
areas in the airline industry and gauging
the industry’s progress toward
accessibility. Further, carriers do not
presently have a uniform system of
categorizing disability-related
complaints and whatever system of
categorization that is required by the
Department would undoubtedly result
in some carriers having to modify their
complaint recording system. DOT is also
not persuaded by the argument that the
entire section on the nature of a
passenger’s disability should be
removed because of the carriers’ belief
that they would be forced to ask
passengers intrusive questions about the
nature of their disability. The nature of
a passenger’s disability will likely be
disclosed in the written complaints sent
by the passengers. If the passenger does
not self-disclose his/her disability, then
the carrier would simply classify the
disability as “other disability”. Inquiries
into the nature of passengers’
disabilities are not required or

encouraged by this rule. Similarly, the
Department finds unconvincing the
arguments presented by Virgin and
Swiss that categories such as allergies
and vision-impaired should be removed,
as the carriers believe these categories
are not discernable without passenger
disclosure. The Department also finds
that the 13 categories used by the ACPD
to identify the passenger’s disability is
adequate and that there is no need to
expand the number of categories
describing the nature of the passenger’s
disability to include people with
epilepsy or seizure disorder as
suggested by the Epilepsy Foundation.

With regard to arguments concerning
modifications to the categories
describing alleged discrimination and
service problems, the Department agrees
with carriers that, complaints about
services that the carrier has no control
over need not be reported. However,
despite assertions to the contrary,
carriers are still involved in security and
airport accessibility at terminals they
own, lease, or otherwise control.
Therefore, the final rule is keeping the
categories ‘‘security issues concerning
disability” and “airport not accessible”.
Carriers must report complaints
involving security and/or accessibility
at airports if they have any control over
these services. Carriers do not need to
report complaints involving security
and/or airport accessibility if other
entities (e.g., TSA or airport authorities)
are responsible.

The Department also agrees with
EPVA’s and PVA’s recommendation to
change the proposed category of
“assistive devices’ into two separate
categories, “‘damage to assistive
devices” and “storage and delay of
assistive devices.” The Department
believes this adjustment would be of
benefit in determining whether most
complaints about assistive devices
concern damage to the devices or
storage and delay problems. Further,
having two separate categories for
complaints concerning assistive devices
makes it clearer to carriers about the
types of complaints that would need to
be classified under each category.
However, the Department is not
adopting the suggestion by the Epilepsy
Foundation that the category ‘‘refuse to
board” be divided into two separate
categories. We believe that the term
“refuse to board” should remain general
because there could be many reasons
beyond the two identified by the
Epilepsy Foundation for a carrier to
deny boarding to a passenger.

The Department has also considered
comments from carriers and carrier
associations regarding only one
complaint being recorded per
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communication. The Department
maintains that carriers must treat each
disability-related problem as a separate
incident as there is no reason to require
a complainant to write separate letters
to document multiple problems/
incidents occurring in connection with
one or more flights. When DOT receives
a written letter alleging more than
violation, DOT records each separate
incident as a complaint. The purpose of
the report to Congress is not to track the
number of letters but rather to track the
number of complaints alleging
inadequate accessibility or
discrimination in an effort to improve
accessibility.

4. Frequency of Data Reporting

Proposed Rule: Under the NPRM,
carriers would submit to the Department
an annual report summarizing the
disability-related complaint data. The
first report, which would be for
complaints received by carriers during
calendar year 2003, would be submitted
on January 26, 2004 and all subsequent
submissions would be due on the last
Monday in January and would cover
data from the prior year.

Comments: None of the commenters
object to the annual reporting system
although British Airways objects to the
proposed initial filing deadline of
January 26, 2004 while EPVA and PVA
state that the January 2004 filing
deadline is appropriate and advises
DOT to incorporate penalties for airlines
that do not submit timely reports.
British Airways and IATA argue that the
initial filing deadline should be deferred
to provide carriers an opportunity to
develop the necessary database system
and train its personnel. British Airways
would also like for the Department to
publish a notice 30 days in advance of
each year’s deadline. There were also
recommendations from ASA and ATA
that the Department report the
complaint data on a per-enplanement
basis rather than simply reporting the
raw complaint numbers as the raw data
will be of little use to the public given
size and other differences among
airlines.

DOT Response: The final rule
provides that the initial filing deadline
is in January 2005 rather than in January
2004 as proposed in the NPRM because
this final rule is issued on July 8, 2003
and the information required to be
submitted in January 2005 would cover
complaints received by carriers during
calendar year 2004. The Department can
assess a civil penalty of up to $10,000,
under the ACAA and Part 382, against
a carrier for each instance the carrier
failed to submit the required complaint
data in a timely fashion. For continuing

violations, each day each violation
continues constitutes a separate offense.
As aresult, it is not necessary to create
a specific penalty provision allowing
the Department to assess fines for a
carrier’s failure to file a timely report as
suggested by disability community
organizations.

The Department is willing to publish
a notice 30 days in advance of each
year’s deadline as a reminder to carriers
of their reporting requirements.
However, the lack of such notice by the
Department, would not qualify as a
justifiable excuse by carriers of not
providing the required information. The
Department also agrees to report the
disability-related complaint data on a
per-enplanement basis when possible.

5. Procedures for Submission of Data

Proposed Rule: The NPRM proposes
to require carriers to report a summary
of the disability-related complaint data
by using a form designed by the
Department which is included in the
appendix to part 382. It also proposes to
mandate that carriers submit this form
through the World Wide Web rather
than submitting paper copies, disks or
emails of the form. The NPRM proposed
to allow limited exceptions to those
carriers that can demonstrate that they
would suffer undue hardship if required
to submit the data through the web.

Comments: The disability community
raises no specific issues. EPVA simply
notes that the form used by carriers to
submit data must be uniform in order to
be of use. Swiss indicates that
submission of the reports via a private
website would an efficient methodology
for carriers. However, IATA and British
Airways believe that carriers should be
given options as to the means they wish
to use to file their reports.

DOT Response: The Department is not
making any changes to the rule with
regard to submission of data. If
submission of the form through a
website creates undue hardship, then
carriers have options as to the means to
file the report. The rule provides that
carriers may submit the form, which
summarizes the disability-related
complaint data, by paper copies, disks,
or emails.

6. Retention of Records

Proposed Rule: The NPRM proposed
that covered carriers retain copies of the
disability-related complaints for three
years. It also proposed that covered
carries make these records available for
review by DOT officials at their request.

Comments: The disability community
raises no specific issues here. ATA is
opposed to a three-year retention period
for complaint data and recommends that

the record retention term be reduced to
one year. Swiss suggests that the
Department take into consideration the
record-retention requirements of the
foreign air carriers’ home governments.
The other carriers and industry
associations either had no comment or
indicated that they were not opposed to
the three year proposed record
retention. Several carriers were
concerned about the requirement that
records be made available to DOT for
review. Virgin appears to be concerned
that DOT officials may make
unreasonable and burdensome requests
for review of such records. British
Airways wants assurances that the
Department would work with them to
develop procedures to ensure that any
sharing of complaint data would comply
with the requirements imposed by the
United Kingdom’s Data Protection Act.

DOT Response: The Department does
not require carriers to retain the
complaint data for three years but rather
to retain the actual complaints for three
years. The requirement to retain
consumer complaints for three years
already exists for U.S. carriers and is not
a new cost to them. The Department’s
regulations in 14 CFR 249.20 requires
certificated U.S. air carriers to retain
correspondence and record of action
taken on all consumer complaints for
three years. DOT believes the three-year
record retention requirement for U.S.
and foreign air carriers is a reasonable
period of time as trends in the data over
multiple years may indicate the need for
the airlines and/or the Department to
take a closer look at the actual
complaints.

7. Economic Analysis

Proposed Rule: The Department
estimated that the first year cost to
industry of the proposed rule would
range from $242,957 to $254,738 and
the annual cost to industry in
subsequent years would range from
$239,113 to $249,425.

Comments: The disability community
raises no specific issues here. Several
carriers and carrier associations assert
that the Department has not accurately
assessed the practical and financial
impact the proposed reporting
requirements will have on the airlines.
They believe that the regulatory
evaluation greatly underestimates the
cost to the industry and are concerned
that airlines will be required to
undertake substantial investments in
information technology, related
equipment and staff training. ATA
explains that it believes the cost to
industry to be high, particularly if new
training for a large number of employees
is needed as well as extensive system
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development and hardware. There is
also concern, mostly by foreign air
carriers, that necessary systems
modifications will not be ready by the
January 2004 reporting deadline.

DOT Response: The Department does
not believe that the reporting
requirements of this rule would result in
significant costs to the airline industry,
particularly since the definition of a
complaint has been narrowed to exclude
oral complaints. In addition, carriers
already maintain reporting systems that
record and categorize data about
disability related complaints.

Regulatory Analysis and Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This action has been determined to be
non-significant under Executive Order
12866 and the Department of
Transportation Regulatory Policies and
Procedures. The cost resulting from this
action would be minimal since most air
carriers already record and categorize
data about disability related complaints
that they receive. The primary cost
imposed of this final rule is the time to
read, categorize, and record the
disability complaint correspondence
that the carriers receive. The Office of
the Secretary has prepared and placed
in the docket a regulatory evaluation of
the final rule.

B. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This final rule
does not adopt any regulation that: (1)
Has substantial direct effects on the
States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities.
We hereby certify that this final rule
will not have a significant economic
impact on a substantial number of small
entities. A direct air carrier or a foreign
air carrier is a small business if it
provides air transportation only with
small aircraft. See 14 CFR 399.73. This
final rule does not apply to U.S. and
foreign air carriers that are operating
only a small aircraft (i.e., aircraft
designed to have a maximum passenger
capacity of not more than 60 seats or a
maximum payload capacity of not more
than 18,000 pounds). Moreover, the
overall national annual costs of the rule
are not great.

E. Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995, DOT has
submitted the Information Collection
Requests (ICRs) abstracted below to the
Office of Management and Budget
(OMB). Before OMB decides whether to
approve these proposed collections of
information and issue a control number,
the public must be provided 30 days to
comment. Organizations and
individuals desiring to submit
comments on the collection of
information requirements should direct
them to the Office of Management and
Budget, Attention: Desk Officer for the
Office of the Secretary of
Transportation, Office of Information
and Regulatory Affairs, Washington, DC
20503, and should also send a copy of
their comments to: Department of
Transportation, Aviation Enforcement
and Proceedings, Office of the General
Counsel, 400 7th Street, SW., Room
4116, Washington DC 20590. OMB is
required to make a decision concerning
the collection of information
requirements contained in this rule
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication.

We will respond to any OMB or
public comments on the information
collection requirements contained in
this rule. OST may not impose a penalty
on persons for violating information
collection requirements which do not
display a current OMB control number,
if required. OST intends to obtain
current OMB control numbers for any

new information collection
requirements resulting from this
rulemaking action. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

The ICRs were previously published
in the Federal Register (67 FR 6892).
Neither the assumptions upon which
these calculations are based nor the
information collection burden hours
have changed. This final rule imposes
three information collection
requirements: (1) A requirement for
carriers to record and categorize
disability-related complaints that they
receive according to type of disability
and nature of complaint on a standard
form; (2) a requirement for each covered
carrier to submit an annual report
summarizing the disability-related
complaint data; and (3) a requirement
for carriers to retain correspondence and
record of action taken for all disability-
related complaints. The Department will
use the data submitted by carriers to
report annually to Congress on the
results of its review as required by law.

The title, description, respondent
description of the information
collections and the annual
recordkeeping and periodic reporting
burden are stated below.

(1) Requirement to read, record and
categorize each disability related
complaint from a passenger or on behalf
of a passenger.

Respondents: Certificated U.S. air
carriers and foreign air carriers
operating to and from the United States
that conduct passenger-carrying service
with large aircraft.

Estimated Annual Burden on
Respondents: 15 minutes to 1,000 hours
a year for each respondent (time to
record and categorize one complaint [15
minutes] multiplied by the number of
complaints respondents receive [1
complaint a year to 4,000 annual
complaints a year]. The number of
complaints received by carriers varies
greatly. In the year 2000, ACPD received
complaints for 661 incidents from
people with disabilities involving
airline service difficulties. The 10
carriers that received the most
complaints accounted for 84% of the
total complaints received by ACPD.
Carriers are estimated to receive 50
complaints for each one ACPD receives.

Estimated Total Annual Burden:
8,262 hours for all respondents (time to
record and categorize one complaint [15
minutes] multiplied by the total number
of complaints for all respondents
[33,050]).

Frequency: 1 to 4,000 complaints per
year for each respondent (Some of the
air carriers may receive only one
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complaint a year while some of the
larger operators could receive 4,000
annual complaints based on our
assumption that airlines receive 50
disability complaints for each disability
complaint received by ACPD).

(2) Requirement to submit a report to
DOT summarizing the disability-related
complaint data (key-punching web-
based matrix report).

Respondents: Certificated U.S. air
carriers and foreign air carriers
operating to and from the United States
that conduct passenger-carrying service
with large aircraft.

Estimated Annual Burden on
Respondents: 30 minutes a year for each
respondent to type in the 169 items
(matrix consists of 13 disabilities and 13
service problems).

Estimated Total Annual Burden: 148
to 185 hours for all respondents (annual
burden [30 minutes] multiplied by the
total number respondents [295 to 370]).

Frequency: 1 report to DOT per year
for each respondent.

(3) Requirement to retain
correspondence and record of action
taken on all disability-related
complaints for three years.

Respondents: Foreign air carriers
operating to and from the United States
that conduct passenger carrying service
with large aircraft.

Estimated Annual Burden on
Respondents: 1 hour a year for each
respondent.

Estimated Total Annual Burden: 231
to 306 hours for all respondents (annual
burden [1 hour] multiplied by the total
number respondents [231 to 306]).

Frequency: 1 to 4,000 complaints per
year for each respondent.

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

Issued this 24th day of June, 2003, at
Washington DC.

Norman Y. Mineta,
Secretary of Transportation.

List of Subjects in 14 CFR Part 382

Air carriers, Consumer protection,
Individuals with disabilities, Reporting
and recordkeeping requirements.
= For the reasons set forth in the
preamble, the Department amends 14
CFR part 382 as follows:
= 1. The authority citation for 14 CFR
part 382 continues to read as follows:

Authority: 49 U.S.C. 41702, 47105, and
41712.

= 2. Section 382.3 (c) is revised to read
as follows:

§382.3 Applicability.

* * * * *

(c) Except for § 382.70, this part does
not apply to foreign air carriers or to
airport facilities outside the United
States, its territories, possessions, and

commonwealths.
* * * * *

m 3. Anew §382.70 is added to read as
follows:

§382.70 Disability-related complaints
received by carriers.

(a) For the purposes of this section, a
disability-related complaint means a
specific written expression of
dissatisfaction received from, or
submitted on behalf, of an individual
with a disability concerning a difficulty
associated with the person’s disability,
which the person experienced when
using or attempting to use an air
carrier’s or foreign air carrier’s services.

(b) This section applies to certificated
U.S. carriers and foreign air carriers
operating to, from, and in the United
States, conducting passenger operations
with at least one aircraft having a
designed seating capacity of more than
60 passengers. Foreign air carriers are
covered by this section only with
respect to disability-related complaints
associated with any flight segment
originating or terminating in the United
States.

(c) Carriers shall categorize disability-
related complaints that they receive
according to the type of disability and
nature of complaint. Data concerning a
passenger’s disability must be recorded
separately in the following areas: vision
impaired, hearing impaired, vision and
hearing impaired, mentally impaired,
communicable disease, allergies (e.g.,
food allergies, chemical sensitivity),
paraplegic, quadriplegic, other
wheelchair, oxygen, stretcher, other
assistive device (cane, respirator, etc.),
and other disability. Data concerning
the alleged discrimination or service
problem related to the disability must be
separately recorded in the following
areas: refusal to board, refusal to board
without an attendant, security issues
concerning disability, aircraft not
accessible, airport not accessible,
advance notice dispute, seating
accommodation, failure to provide
adequate or timely assistance, damage to
assistive device, storage and delay of
assistive device, service animal
problem, unsatisfactory information,
and other.

(d) Carriers shall submit an annual
report summarizing the disability-
related complaints that they received
during the prior calendar year using the
form specified in Appendix A to this

Part. The first report shall cover
complaints received during calendar
year 2004 and shall be submitted to the
Department of Transportation by
January 25, 2005. Carriers shall submit
all subsequent reports on the last
Monday in January of that year for the
prior calendar year. All submissions
must be made through the World Wide
Web except for situations where the
carrier can demonstrate that it would
suffer undue hardship if it were not
permitted to submit the data via paper
copies, disks, or email, and DOT has
approved an exception. All fields in the
form must be completed; carriers are to
enter ‘0"’ where there were no
complaints in a given category. Each
annual report must contain the
following certification signed by an
authorized representative of the carrier:
“I, the undersigned, do certify that this
report has been prepared under my
direction in accordance with the
regulations in 14 CFR Part 382. I affirm
that, to the best of my knowledge and
belief, this is a true, correct, and
complete report.” Electronic signatures
will be accepted.

(e) Carriers shall retain
correspondence and record of action
taken on all disability-related
complaints for three years after receipt
of the complaint or creation of the
record of action taken. Carriers must
make these records available to
Department of Transportation officials
at their request.

(H)(1) In a code-share situation, each
carrier shall comply with paragraphs (c)
through (e) of this section for—

(i) Disability-related complaints it
receives from or on behalf of passengers
with respect to difficulties encountered
in connection with service it provides;

(ii) Disability-related complaints it
receives from or on behalf of passengers
when it is unable to reach agreement
with its code-share partner as to
whether the complaint involves service
it provides or service its code-share
partner provides; and

(iii) Disability-related complaints
forwarded by another carrier or
governmental agency with respect to
difficulties encountered in connection
with service it provides.

(2) Each carrier shall also forward to
its code-share partner disability-related
complaints the carrier receives from or
on behalf of passengers with respect to
difficulties encountered in connection
with service provided by its code-
sharing partner.

(g) Each carrier, except for carriers in
code-share situations, shall comply with
paragraphs (c) through (e) of this section
for disability-related complaints it
receives from or on behalf of passengers
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as well as disability-related complaints
forwarded by another carrier or
governmental agency with respect to
difficulties encountered in connection
with service it provides.

(h) Carriers that do not submit their
data via the Web shall use the disability-

related complaint data form specified in
appendix A to this part when filing their
annual report summarizing the
disability-related complaints they
received. The report shall be mailed, by
the dates specified in paragraph (d) of
this section, to the following address:

U.S. Department of Transportation,
Aviation Consumer Protection Division,
400 7th Street, SW., Room 4107, C-75,
Washington, DC 20590.

= 4. Anew appendix A is added to part
382 to read as follows:

BILLING CODE 4910-62-P
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Appendix A to Part 382—Disability Complaint Reporting Form
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[FR Doc. 03—17248 Filed 7—2—03; 4:35 pm]
BILLING CODE 4910-62-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Foreign Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission” or “CFTC”) is adopting
amendments to Rule 30.5, which
provides an exemption from registration
for firms located outside the U.S. that,
with regard to foreign futures and
options, are acting in a capacity that
requires registration, other than
registration as a futures commission
merchant. The amendments being
adopted herein are necessary to
facilitate the ongoing program of
converting from a paper-based
registration system to online
registration. Currently, pursuant to Rule
30.5, firms that qualify for the
exemption under the rule must file a
petition for exemption with the National
Futures Association and designate an
agent for service of process in the U.S.
The amendments being adopted herein
facilitate the electronic submission of
petitions for exemptions under Rule
30.5 through the online registration
system and are technical in nature.
EFFECTIVE DATE: July 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director,
Compliance and Registration Section,
Division of Clearing and Intermediary
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5439.
SUPPLEMENTARY INFORMATION:

I. Background

Commission Rule 30.5 provides an
exemption from the registration
requirement for any person located
outside the U.S. who is required to be
registered with the Commission under
part 30 of the Commission’s rules, other
than a person required to register as a
futures commission merchant
(“FCM”)—i.e., an introducing broker
(“IB”), commodity pool operator
(“CPQO”), or commodity trading advisor
(“CTA”).1 Pursuant to Rule 30.5, any

1Commission rules referred to herein may be
found at 17 CFR Ch. I (2002).

person seeking exemption from
registration under the rule must
designate an agent for service of process
in the U.S. and submit a petition for
exemption to the National Futures
Association (“NFA”). The designated
agent must be the FCM located in the
U.S. through which business is done,
any registered futures association
(currently NFA is the only registered
futures association), or any person
located in the U.S. in the business of
providing services as an agent for
service of process.

In June 2002, NFA implemented an
electronic online registration system
(“ORS”) to replace a paper-based
registration system. As part of the
ongoing program of updating the
registration process, NFA has submitted
to the Commission for its approval,
pursuant to Section 17(j) of the
Commodity Exchange Act (the “Act”),2
amendments to NFA registration rules
that would require applicants seeking
exemption pursuant Commission Rule
30.5 to file such petitions electronically
through ORS. On July 1, 2003, the
Commission approved these
amendments to the NFA registration
rules.

The addition of the Rule 30.5
exemption to NFA’s ORS should
streamline the exemption process and
provide a quicker and easier way for
persons to provide NFA with the
required information and enable NFA to
process this information more
efficiently and confirm exemption from
registration pursuant to Rule 30.5 more
quickly. Additionally, information on
persons exempt from registration
pursuant to Rule 30.5 should be more
readily accessible by the public, NFA,
and the Commission.

II. The Rule Amendments

Under the ORS, persons submitting a
petition for exemption from registration
pursuant to Rule 30.5 will file a Form
7-R. When a person indicates that it
wishes to process a Part 30 exemption
application, the ORS will follow the
applicable “path” of the online Form 7—
R, requiring the person to submit the
information required by Rule 30.5.
Currently, Rule 30.5 does not require a
petition for exemption to be completed
on a particular form, but instead
requires the petition to be in writing and
sets forth the information that must be
included in the petition. The
Commission is amending Rule 30.5 to
make clear that a petition for exemption
must be filed on a Form 7-R completed
in accordance with the instructions
therein.

27 U.S.C. 1 et seq. (2000).

Current Rule 30.5 provides the postal
address where the petition should be
submitted to NFA. As the petition will
now be submitted through the ORS, it
is unnecessary to include the postal
address in the rule.

II1. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) 3 requires that agencies, in
proposing rules, consider the impact of
those rules on small businesses. The
rule amendments being adopted herein
will not place any additional burdens
since all persons seeking the exemption
provided for pursuant to Rule 30.5 are
already subject to the filing
requirements of Rule 30.5. To the
contrary, the amendments will help to
streamline and simplify the current
exemption procedures. Accordingly, the
Chairman, on behalf of the Commission,
certifies pursuant to Section 3(a) of the
RFA 4 that the proposed rules will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”)5 imposes certain requirements
on federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
The rule amendments do not require a
new collection of information on the
part of any entities subject to the
proposed rule amendments.
Accordingly, for purposes of the PRA,
the Commission certifies that these rule
amendments will not impose any new
reporting or recordkeeping
requirements. The Commission has
submitted hard copies of how the new
Form 7-R path will appear in the
electronic registration system to the
Office of Management and Budget.

C. Cost-Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15(a) simply requires the
Commission to “‘consider the costs and
benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of five broad areas of market and

35 U.S.C. 601 et seq.
45 U.S.C. 605(b).
544 U.S.C. 3501 et seq.
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public concern: Protection of market
participants and the public; efficiency,
competitiveness, and financial integrity
of futures markets; price discovery;
sound risk management practices; and
other public interest considerations.
Accordingly, the Commission could in
its discretion give greater weight to any
one of the five enumerated areas and
could in its discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

These amendments are intended to
facilitate a streamlined exemption
process that would result in quicker
processing of petitions. The
Commission is considering the costs
and benefits of these rules in light of the
specific provisions of section 15(a) of
the Act:

1. Protection of market participants
and the public. While the amendments
are expected to lessen the burden
imposed upon persons submitting
petitions for exemption, they do not
affect the requirements to qualify for the
exemption. Accordingly, they should
have no effect on the Commission’s
ability to protect market participants
and the public.

2. Efficiency and competition. The
amendments are expected to benefit
efficiency and competition by more
quickly facilitating entry into the
industry and by enabling information to
be collected and made available in a
more timely manner.

3. Financial integrity of futures
markets and price discovery. The
amendments should have no effect,
from the standpoint of imposing costs or
creating benefits, on the financial
integrity or price discovery function of
the futures and options markets.

4. Sound risk management practices.
The amendments being adopted herein
should have no effect on the risk
management practices of the futures and
options industry.

5. Other public interest
considerations. The amendments, in
facilitating the ongoing program of
building an online registration system,
are expected to result in a system that
is easier to use and more efficient in its
processing exemption applications.
Additionally, the system should permit
more information about persons exempt
from registration pursuant to Rule 30.5
be readily accessible by the public more
quickly.

After considering these factors, the
Commission has determined to adopt
the amendments discussed above.

D. Administrative Procedure Act

The Commission has determined that
the amendments discussed herein relate
solely to agency organization,
procedure, and practice. Accordingly,
the provisions of the Administrative
Procedure Act that generally require
notice of proposed rulemaking and that
provide other opportunities for public
participation are not applicable.6 The
Commission further finds that, because
the amendments relieve a restriction, in
so far as they provide for a process that
will make the submission of a petition
for exemption under Rule 30.5, and the
subsequent confirmation of such
exemption, quicker and more efficient,
and the amendments have no adverse
effect upon a member of the public,
there is good cause to make it effective
less than thirty days after publication in
the Federal Register.”

List of Subjects in 17 CFR Part 30

Commodity futures, consumer
protection, fraud.
» For the reasons discussed in the
foregoing, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 30—FOREIGN FUTURES AND
FOREIGN OPTIONS TRANSACTIONS

= 1. The authority citation for Part 30 is
revised to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6c, and 12a,
unless otherwise noted.
» 2. Section 30.5 is amended as follows:
= a. By revising the introductory text;
= b. By revising paragraph (a);
= c. By revising paragraph (b); and
» d. By removing paragraph (e).

The revisions read as follows:

§30.5 Alternative procedures for non-
domestic persons.

Any person not located in the United
States, its territories or possessions, who
is required in accordance with the
provisions of this part to be registered
with the Commission, other than a
person required to be registered as a
futures commission merchant, may
apply for an exemption from registration
under this part by filing with the
National Futures Association a Form 7—
R completed and filed in accordance
with the instructions thereto and
designating an agent for service of
process, as specified below. A person
who receives confirmation of an
exemption pursuant to this section must
engage in all transactions subject to
regulation under Part 30 through a
registered futures commission merchant

65 U.S.C. 553(b)(3)(A).
7 See 5 U.S.C. 553(d).

or a foreign broker who has received
confirmation of an exemption pursuant
to § 30.10 in accordance with the
provisions of § 30.3(b).

(a) Agent for service of process. Any
person who seeks exemption from
registration under this part shall enter
into a written agency agreement with
the futures commission merchant
located in the United States through
which business is done, with any
registered futures association, or any
other person located in the United
States in the business of providing
services as an agent for service of
process, pursuant to which agreement
such futures commission merchant or
other person is authorized to serve as
the agent of such person for purposes of
accepting delivery and service of
communications issued by or on behalf
of the Commission, U.S. Department of
Justice, any self-regulatory organization,
or any foreign futures or foreign options
customer. If the written agency
agreement is entered into with any
person other than the futures
commission merchant through which
business is done, the futures
commission merchant or foreign broker
who has received confirmation of an
exemption pursuant to § 30.10 with
whom business is conducted must be
expressly identified in such agency
agreement. Service or delivery of any
communication issued by or on behalf
of the Commission, U.S. Department of
Justice, any self-regulatory organization
or any foreign futures or foreign options
customer, pursuant to such agreement,
shall constitute valid and effective
service or delivery upon such person.
Unless otherwise specified by the
Commission, the agreement required by
this section shall be filed with the
National Futures Association. For the
purposes of this section, the term
“communication” includes any
summons, complaint, order, subpoena,
request for information, or notice, as
well as any other written document or
correspondence relating to any activities
of such person subject to regulation
under this part.

(b) Termination of agreement.
Whenever the agreement referred to in
paragraph (a) of this section is
terminated or is otherwise no longer in
effect, the futures commission merchant
or any other person that is party to the
agreement shall immediately notify the
National Futures Association and the
futures commission merchant through
which business is done, as appropriate.
Upon notice, a futures commission
merchant shall not accept from the
person that has entered into such
agreement any order, other than
liquidating order(s), for, or on behalf of
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a foreign futures or foreign options
customer. Notwithstanding the
termination of the agreement referred to
in paragraph (a) of this section, service
or delivery of any communication
issued by or on behalf of the
Commission, U.S. Department of Justice,
any self-regulatory organization, or any
foreign futures or foreign options
customer pursuant to the agreement
shall nonetheless constitute valid and
effective service or delivery upon such
person with respect to any transaction
entered into on or before the date of the

termination of the agreement.
* * * * *

Issued in Washington, DC, on July 1, 2003,
by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—17145 Filed 7-7-03; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 101, 141, 201, 260, 352,
and 357

[Docket No. RM02-14-000; Order No. 634]

Documentation Requirements for Cash
Management Programs Issued June
26, 2003

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Interim rule.

SUMMARY: In order to protect the
customers of jurisdictional companies,
the Federal Energy Regulatory
Commission is amending its regulations
to implement documentation
requirements for cash management
programs. The Commission is also
seeking comments on new reporting
requirements that require FERC-
regulated entities to file their cash
management agreements with the
Commission, and to notify the
Commission when their proprietary
capital ratios fall below 30 percent, and
when their proprietary capital ratios
subsequently return to or exceed 30
percent.

This initiative responds to recent
investigations by FERC and others that
revealed large amounts of funds in cash
management programs (at least $16
billion) that, in many instances, were
not formalized in writing. The interim
rule is intended to protect the
ratepaying customers of FERC-regulated
entities by providing greater
transparency concerning cash

management programs. Additionally, it
will ensure that the investing
community has more and better
information to evaluate the condition of
these FERC-regulated entities and their
financial exposure.

DATES: Effective Date: This rule is
effective August 7, 2003.

Compliance Date: The Commission
will not implement the reporting
requirements in §§141.500, 260.400,
and 357.5 until it has considered the
comments filed on these requirements.

Comment Date: Comments on the new
reporting requirements in §§141.500,
260.400, and 357.5 are due August 7,
2003.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.

FOR FURTHER INFORMATION CONTACT:

Wayne McDanal (Technical
Information), Office of the Executive
Director, Division of Regulatory
Accounting Policy, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-6010.

Peter Roidakis (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—8206.

SUPPLEMENTARY INFORMATION:

Table of Contents

L. Introduction
II. Background
III. Discussion
A. Prerequisites for Participating in Cash
Management Programs
B. Documentation Requirements
C. Prohibition on Netting
D. Applicability of Rule
E. Legal Authority to Prescribe
Prerequisites
F. Requests for Policy Statement
G. New Reporting Requirements
1. Submission of Cash Management
Agreements
2. Notification Requirements
IV. Regulatory Flexibility Act Statement
V. Environmental Analysis
VI. Information Collection Statement
VII. Comment Procedures
VIII. Document Availability
IX. Effective Date and Congressional
Notification

Regulatory Text
Appendix A—Commenters in RM02-14-000
I. Introduction

1. The Federal Energy Regulatory
Commission (Commission or FERC) is
amending its regulations by
implementing documentation
requirements for FERC-regulated
entities that participate in cash
management programs. The
documentation requirements are
reflected in changes to 18 CFR parts
101, 201, and 352 of the Commission’s
Uniform Systems of Accounts for public
utilities and licensees, natural gas and
oil pipeline companies. The
Commission, however, is not adopting
the two financial prerequisites as
proposed in the NOPR that would have
limited participation in a cash
management program when either of the
two prerequisites was not met.

2. Additionally, the Commission is
seeking comments on new reporting
requirements that require FERC-
regulated entities to file the agreements
related to their cash management
programs with the Commission, and
require FERC-regulated entities to notify
the Commission when their proprietary
capital ratios drop below 30 percent,
and when their proprietary capital ratios
subsequently return to or exceed 30
percent. By making this information
available to the public, the investing
community will have needed and better
information on which to evaluate the
financial conditions of FERG-regulated
entities. These reporting requirements
are reflected in changes to 18 CFR
§§ 141.500, 260.400, and 357.5 of the
Commission’s regulations. The
Commission will not implement the
reporting requirements in these Sections
until it has considered the comments
filed on these requirements.

3. Cash management programs are of
several different types. Some
concentrate and transfer funds from
multiple accounts into a single bank
account in the parent company’s name.
Another type is known as ““‘cash
pooling” or “money pooling.” This
system uses a single summary account
with interest earned or charged on the
net cash balance position. There is no
movement of funds between accounts of
the entities participating in the pool. All
accounts must be in the same bank, but
not at the same branch. A third type,
known as a ‘“‘zero balance account,”
empties or fills the balances in an
affiliated company’s account at a bank
into or out of a parent’s account each
day. This list is not exhaustive and
merely describes generic features of
cash management programs.
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4. Cash management programs control
a large amount of assets. FERC Staff
investigators found that in 2001,
balances in cash management programs
affecting FERC-regulated entities totaled
approximately $16 billion. In addition,
other investigations have revealed large
transfers of funds (amounting to more
than $1 billion) between regulated
pipeline affiliates and non-regulated
parents whose financial conditions were
precarious. See In Re Investigation of
Certain Financial Data, “Order to
Respond,” Docket No. IN02—-6-000, 100
FERC 61,143 (2002). These and other
fund transfers and the enormous, mostly
unregulated, pools of money in cash
management programs may
detrimentally affect regulated rates.

5. To date, the scrutiny of cash
management programs has been
minimal and has been made difficult
because many cash management
programs have not been formalized in
writing, and the impact of these
programs on the energy markets and
ratepayers is thus obscured. Other
means of transferring assets from FERC-
regulated entities to unregulated
entities, such as loans and dividends,
have a degree of transparency not found
in cash management programs.

6. To protect the ratepaying customers
of FERC-regulated entities by providing
greater transparency of cash
management programs, the Commission
is implementing documentation
standards for these activities that will
assure appropriate data are maintained.
The availability of such information will
also allow FERC audit staff ready access
to consistent data.

7. The Commission is amending its
Uniform Systems of Accounts (18 CFR
parts 101, 201, and 352) to provide
documentation requirements for cash
management programs, to require that
cash management agreements be in
writing, that the agreements specify the
duties and responsibilities of cash
management program participants and
administrators, specify the methods for
calculating interest and for allocating
interest income and expenses, and
specify any restrictions on deposits or
borrowings by participants.

8. Additionaﬁy, to provide greater
transparency of FERC-regulated entities
cash management programs, the
Commission is seeking comments on a
new reporting requirement that requires
FERC-regulated entities to file these
agreements with the Commission. Any
subsequent changes to these agreements
must be filed within 10 days from the
date of the change.

9. The Commission is also seeking
comments on a new reporting
requirement that requires a FERC-
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regulated entity to notify the
Commission within 5 days when its
proprietary capital ratio falls below 30
percent. The filing must include the
entity’s proprietary capital ratio, the
significant event(s) or transaction(s) that
contributed to the proprietary capital
ratio falling below 30 percent, the extent
to which the entity has amounts loaned
or advanced to others within its
corporate group through its cash
management program, and plans, if any,
to raise its proprietary capital ratio.
Finally, the Commission is seeking
comments on a new reporting
requirement that would require a FERC-
regulated entity to notify the
Commission within 5 days when its
proprietary capital ratio subsequently
returns to or exceeds 30 percent.

10. The provisions of this interim rule
will apply to all FERC-regulated entities
that have not been granted waivers of
the Commission’s accounting and the
FERC Annual Report Forms 1, 1-F, 2,
2—A or 6 filing requirements. The
information collected through the new
reporting requirements is considered
non-confidential in nature and will be
made available to the general public via
the Federal Energy Regulatory Records
Information System (FERRIS) accessed
from the FERC’s Home Page.

11. The new documentation
standards, the filing of the cash
management agreements, and the
notification requirements, will achieve
additional transparency with respect to
the financial conditions and financial
dealings of FERC-regulated entities and
their corporate financial transactions.
The public availability of the
information will allow all users of
financial information to make informed
decisions based on relevant and
accurate information.

II. Background

12. In a Notice of Proposed
Rulemaking (NOPR) issued on August 1,
2002, 67 FR 51150 (Aug. 7, 2002), IV
FERC Stats. & Regs. 132,561 (Aug. 1,
2002), the Commission proposed to
amend its Uniform Systems of Accounts
for public utilities and licensees,?
natural gas companies,? and oil pipeline
companies,? to require that, as a
prerequisite to a FERC-regulated entity

1Part 101 Uniform System of Accounts
Prescribed for Public Utilities and Licensees Subject
to the Provisions of the Federal Power Act. 18 CFR
part 101 (2003).

2Part 201 Uniform System of Accounts
Prescribed for Natural Gas Companies Subject to the
Provisions of the Natural Gas Act. 18 CFR part 201
(2003).

3Part 352 Uniform Systems of Accounts
Prescribed for Oil Pipeline Companies Subject to
the Provisions of the Interstate Commerce Act. 18
CFR part 352 (2003).

participating in cash management
programs, the FERG-regulated entity
shall maintain a minimum proprietary
capital ratio of at least 30 percent and
the FERC-regulated entity and its parent
shall maintain investment grade credit
ratings. The Commission further
proposed that if either of the conditions
was not met, the FERC-regulated entity
could not participate in the cash
management program. Also, the NOPR
proposed documentation requirements
for cash management programs.

13. The NOPR was published in the
Federal Register on August 7, 2002, and
comments were initially due 15 days
thereafter, or August 22, 2002. By notice
issued August 16, 2002, the Commission
extended the comment deadline to
August 28, 2002. A Staff Technical
Conference was held on September 25,
2002, to explore the issues raised by the
NOPR.4

III. Discussion

14. The Commission received nearly
fifty comments concerning various
aspects of the proposed rule. Virtually
all commenters were generally
supportive of the Commission’s effort to
establish more precise accounting rules
with respect to cash management
programs between regulated and
unregulated entities.

15. On the other hand, most of the
commenters objected to the proposed
prerequisites to FERC-regulated entities’
participation in cash management
programs and claimed that there is no
statutory basis for these requirements.
Other commenters argued that they
should be exempt from the requirements
of the proposed rule. The Edison
Electric Institute (EEI), the Interstate
Natural Gas Association of America
(INGAA), and the Ass