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stated in the October 17, 2001
rulemaking.

DEA is therefore finalizing 21 CFR
1309.24(f) to provide that “The
requirement of registration is waived for
any person whose activities with respect
to List I chemicals are limited to the
distribution of red phosphorus, white
phosphorus, or hypophosphorous acid
(and its salts) to: Another location
operated by the same firm solely for
internal end-use; or an EPA or State
licensed waste treatment or disposal
firm for the purpose of waste treatment
or disposal”.

Certifications

Regulatory Flexibility Act

The Administrator hereby certifies
that this rulemaking has been drafted in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed it, and by approving it certifies
that this rulemaking will not have a
significant economic impact on a
substantial number of small entities.
This final rule finalizes an interim
exclusion from the definition of
regulated transaction for return
shipments of residual quantities of red
phosphorus and white phosphorus in
rail cars and intermodal tank containers,
as well as three waivers of the
requirement of registration for certain
persons handling the List I chemicals
red phosphorus, white phosphorus, and
hypophosphorous acid (and its salts).
Finalization of the interim exclusion
and waivers reduces the regulatory
burden for those persons.

Administrative Procedure Act

Under the Administrative Procedure
Act (5 U.S.C. 553(d)(1)), an agency may
make a rulemaking effective before the
required 30 days if the rule “grants or
recognizes an exemption or relieves a
restriction.” DEA finds good cause to
make this rule effective immediately
upon publication. This rule provides an
exclusion from the definition of
regulated transaction and waives the
requirement of registration for certain
persons, thereby reducing the regulatory
burden for those persons.

Executive Order 12866

The Administrator further certifies
that this rulemaking has been drafted in
accordance with the principles in
Executive Order 12866 Section 1(b).
DEA has determined that this is not a
significant rulemaking action.
Therefore, this action has not been
reviewed by the Office of Management
and Budget.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects
21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, List I
and List IT chemicals, Reporting and
recordkeeping requirements.

21 CFR Part 1310

Drug traffic control, Reporting and
recordkeeping requirements.

= Forreasons set out above, 21 CFR parts
1309 and 1310 are amended as follows:

PART 1309—[AMENDED]

» 1. The authority citation for Part 1309
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
830, 871(b), 875, 877, 958.

» 2.In §1309.24, paragraph (g) is revised
to read as follows:

§1309.24 Waiver of registration
requirement for certain activities.
* * * * *

(g) The requirement of registration is
waived for any person whose
distribution of red phosphorus or white
phosphorus is limited solely to residual
quantities of chemical returned to the
producer, in reusable rail cars and
intermodal tank containers which
conform to International Standards
Organization specifications (with
capacities greater than or equal to 2,500
gallons in a single container).

* * * * *

PART 1310—[AMENDED]

» 1. The authority citation for Part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

= 2. Section 1310.08 is amended by
revising paragraph (j) to read as follows:

§1310.08 Excluded transactions.

* * * * *

(j) Domestic and international return
shipments of reusable containers from
customer to producer containing
residual quantities of red phosphorus or
white phosphorus in rail cars and
intermodal tank containers which
conform to International Standards
Organization specifications (with
capacities greater than or equal to 2,500
gallons in a single container).

Dated: May 28, 2003.
William B. Simpkins,
Acting Administrator.
[FR Doc. 03-15788 Filed 6—23—03; 8:45 am]|
BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9062]
RIN 1545-BB83

Assumption of Partner Liabilities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations regarding a
partnership’s assumption of a partner’s
liabilities in a transaction occurring
after October 18, 1999, and before June
24, 2003. These temporary regulations
affect partners and partnerships and
clarify the tax treatment of an
assumption by a partnership of a
partner’s liability. The text of these
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temporary regulations also serves as the
text of the proposed regulations set forth
in a notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES: Effective Date: These regulations
are effective June 24, 2003.

Applicability Date: For date of
applicability, see § 1.752—6T(d).
FOR FURTHER INFORMATION CONTACT:
Horace Howells (202) 622—3050 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

With certain exceptions, no gain or
loss is recognized if property is
transferred to a corporation solely in
exchange for stock of the corporation,
and, immediately after the exchange, the
transferors control the corporation. If,
however, the transferee corporation
assumes a liability of the transferor,
then, under section 358(d), the
transferor’s basis in the stock received
in the exchange is reduced by the
amount of that liability. If the amount of
the liability exceeds the transferor’s
basis in the property transferred to the
corporation, then the transferor
recognizes gain under section 357(c)(1).
Under section 357(c)(3), a liability the
payment of which would give rise to a
deduction or that would be described in
section 736(a) (regarding payments to a
retiring partner) is not taken into
account in applying section 357(c)(1),
unless the incurrence of the liability
resulted in the creation of, or an
increase in, the basis of any property.

Under section 752(a) and (b), similar
rules apply where a partnership
assumes a liability from a partner or a
partner contributes property to a
partnership subject to a liability. The
difference between the amount of the
liability and the partner’s share of that
liability after the partnership’s
assumption is treated as a distribution
of money, which reduces the partner’s
basis in the partnership interest and
may cause the partner to recognize gain.
There is no statutory or regulatory
definition of liabilities for purposes of
section 752. Case law and revenue
rulings, however, have established that,
as under section 357(c)(3), the term
liabilities for this purpose does not
include liabilities the payment of which
would give rise to a deduction, unless
the incurrence of the liability resulted in
the creation of, or an increase in, the
basis of property. Rev. Rul. 88-77
(1988-2 C.B. 128); Salina Partnership
LP, FPL Group, Inc. v. Commissioner,
T.C. Memo 2000-352.

On December 21, 2000, as part of the
Community Renewal Tax Relief Act of
2000 (Appendix G of H.R. 4577,
Consolidated Appropriations Act, 2001)
Public Law 106-554, 114 Stat. 2763,
2763A-638 (2001) (the Act), Congress
enacted section 358(h) to address
certain situations where property was
transferred to a corporation in exchange
for both stock and the corporation’s
assumption of certain obligations of the
transferor. In these situations,
transferors took the position that the
obligations were not liabilities within
the meaning of section 357(c) or that
they were described in section 357(c)(3),
and, therefore, the obligations did not
reduce the basis of the transferor’s stock.
These assumed obligations, however,
did reduce the value of the stock. The
transferors then sold the stock and
claimed a loss. In this way, taxpayers
attempted to duplicate a loss in
corporate stock and to accelerate
deductions that typically are allowed
only on the economic performance of
these types of obligations.

Section 358(h) addresses these
transactions by requiring that, after
application of section 358(d), the basis
in stock received in an exchange to
which section 351, 354, 355, 356, or 361
applies be reduced (but not below the
fair market value of the stock) by the
amount of any liability assumed in the
exchange. Exceptions to section 358(h)
are provided where: (1) The trade or
business with which the liability is
associated is transferred to the person
assuming the liability as part of the
exchange; or (2) substantially all of the
assets with which the liability is
associated are transferred to the person
assuming the liability as part of the
exchange. The term liability for
purposes of section 358(h) includes any
fixed or contingent obligation to make
payment without regard to whether the
obligation is otherwise taken into
account for purposes of the Internal
Revenue Code (Code).

Congress recognized that taxpayers
were attempting to use partnerships to
carry out the same types of abuses that
section 358(h) was designed to deter.
Therefore, in section 309(c) and (d)(2) of
the Act, Congress directed the Secretary
to prescribe rules to provide
“appropriate adjustments under
subchapter K of chapter 1 of the Code
to prevent the acceleration or
duplication of losses through the
assumption of (or transfer of assets
subject to) liabilities described in
section 358(h)(3) * * * in transactions
involving partnerships.” This statutory
provision does not specify whether the
exceptions in section 358(h)(2) should
apply. The only cross-reference to

section 358(h) in this statutory
provision is to section 358(h)(3), which
defines the term liability. Under the
statute, these rules are to “apply to
assumptions of liability after October
18, 1999, or such later date as may be
prescribed in such rules.”

In response to this directive, these
temporary regulations provide rules to
prevent the duplication and acceleration
of loss through the assumption by a
partnership of a liability of a partner in
a nonrecognition transaction. Section
1.752—-6T adopts the approach of section
358(h), with some modifications, for
transactions involving partnership
assumptions of partners’ liabilities
occurring after October 18, 1999, and
before June 24, 2003. The modifications
made to the approach of section 358(h)
were to provide rules to conform the
application of section 358(h) to
partnerships and, as discussed below, to
prevent abuse.

Prior to the enactment of Code section
358(h) and section 309(c) and (d)(2) of
the Act, the lack of specific rules
addressing the treatment of liabilities
upon the transfer of property to a
corporation or a partnership led to
interpretations of then existing law that
failed to reflect the true economics of
certain transactions. In some cases,
taxpayers continued to assert these
interpretations even after the enactment
of these statutory provisions. For
example, in a transaction addressed in
Notice 2000—44 (2000-2 C.B. 255), a
taxpayer purchases and writes
economically offsetting options and
then purports to create substantial
positive basis by transferring those
option positions to a partnership. On
the disposition of the partnership
interest, the liquidation of the partner’s
interest in the partnership, or the
taxpayer’s sale or depreciation of
distributed partnership assets, the
taxpayer claims a tax loss, even though
the taxpayer has incurred no
corresponding economic loss.

Treasury and the IRS believe that it is
appropriate to prohibit partners and
partnerships engaging in transactions
described in, or transactions that are
substantially similar to the transactions
described in, Notice 2000—44 from
relying on the exception in section
358(h)(2)(B). The exceptions to section
358(h) were intended to exclude from
the application of section 358(h)
ordinary business transactions. They
were not intended to allow taxpayers to
engage in transactions that create
noneconomic tax losses.

The text of the temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
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the Proposed Rules section of this issue
of the Federal Register (§ 1.752—6 of the
proposed Income Tax Regulations). As
part of that notice of proposed
rulemaking, § 1.752-7 of the proposed
Income Tax Regulations is being issued
to carry out the directive of section
309(c) of the Act with respect to
assumptions of liabilities occurring on
or after June 24, 2003. The proposed
regulations conform the application of
section 358(h) to partnerships by
providing a basis reduction upon an
event that separates the partner from the
liability rather than on assumption of
the liability by the partnership and by
adopting certain exceptions. Section
1.752-7(j) of the proposed Income Tax
Regulations allows a partnership to elect
to apply § 1.752—7 of the proposed
Income Tax Regulations and related
proposed provisions to assumptions of
liabilities occurring after October 18,
1999, and before June 24, 2003 in lieu
of applying § 1.752—-6T of the temporary
Income Tax Regulations to this period.

Explanation of Provisions

Under these temporary regulations, if
a partnership assumes a liability of a
partner (other than a liability to which
section 752(a) and (b) apply) in a
transaction described in section 721(a),
then, after application of section 752(a)
and (b), the partner’s basis in the
partnership is reduced (but not below
the adjusted value of such interest) by
the amount (determined as of the date
of the exchange) of the liability. For this
purpose, the term liability includes any
fixed or contingent obligation to make
payment, without regard to whether the
obligation is otherwise taken into
account for Federal tax purposes. The
adjusted value of a partner’s interest in
a partnership is the fair market value of
that interest increased by the partner’s
share of partnership liabilities under
§§1.752-1 through 1.752-5.

The exceptions under section 358(h)
applicable to corporate assumptions of
shareholder liabilities generally apply
for purposes of these temporary
regulations. Therefore, a reduction in a
partner’s basis generally is not required,
under these regulations, after an
assumption of a liability by a
partnership from that partner if: (1) The
trade or business with which the
liability is associated is transferred to
the partnership assuming the liability as
part of the transaction, or (2)
substantially all of the assets with
which the liability is associated are
contributed to the partnership assuming
the liability.

However, in the case of a partnership
transaction described in, or a
partnership transaction that is

substantially similar to the transactions
described in, Notice 2000—44, the
exception for contributions of
“substantially all of the assets with
which the liability is associated’” does

not apply.
Effective Date

In accordance with the directive in
section 309(c) and (d)(2) of the Act,
these temporary regulations apply to
assumptions of liabilities occurring after
October 18, 1999, and before June 24,
2003. Under section 7805(b)(6), the
Secretary may provide that any
regulation may take effect in accordance
with a legislative grant from Congress
authorizing the Secretary to prescribe
the effective date for such regulation. In
addition, under section 7805(b)(3), the
Secretary may provide that any
regulation may take effect or apply
retroactively to prevent abuse. The
Secretary has determined that a later
effective date is inappropriate.
Therefore, these regulations are being
applied retroactively in accordance with
the directive from Congress in section
309(d)(2) of the Act and to prevent
abuse.

Special Analyses

These temporary regulations are
necessary to prevent abusive
transactions of the type described in the
Notice 2000—44. Accordingly, good
cause is found for dispensing with
notice and public procedure pursuant to
5 U.S.C. 553(b)(B) and for dispensing
with a delayed effective date pursuant
to 5 U.S.C. 553(d)(1) and (3).

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.
For the applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6), refer
to the Special Analyses section of the
preamble to the notice of proposed
rulemaking on this subject published in
the Proposed Rules section of this issue
of the Federal Register. Pursuant to
section 7805(f) of the Code, these
temporary regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
temporary regulations is Horace
Howells, Office of the Associate Chief
Counsel (Passthroughs and Special
Industries), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

= 1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.752-6T also issued under Pub. L.
106-554, 114 Stat. 2763, 2763A-638 (2001)
* * %
m 2. Section 1.752—-6T is added to read as
follows:

1.752-6T Partnership assumption of
partner’s section 358(h)(3) liability after
October 18, 1999, and before June 24, 2003
(temporary).

(a) In general. If, in a transaction
described in section 721(a), a
partnership assumes a liability (defined
in section 358(h)(3)) of a partner (other
than a liability to which section 752(a)
and (b) apply), then, after application of
section 752(a) and (b), the partner’s
basis in the partnership is reduced (but
not below the adjusted value of such
interest) by the amount (determined as
of the date of the exchange) of the
liability. For purposes of this section,
the adjusted value of a partner’s interest
in a partnership is the fair market value
of that interest increased by the
partner’s share of partnership liabilities
under §§ 1.752—1 through 1.752-5.

(b) Exceptions—(1) In general. Except
as provided in paragraph (b)(2) of this
section, the exceptions contained in
section 358(h)(2)(A) and (B) apply to
this section.

(2) Transactions described in Notice
2000-44. The exception contained in
section 358(h)(2)(B) does not apply to an
assumption of a liability (defined in
section 358(h)(3)) by a partnership as
part of a transaction described in, or a
transaction that is substantially similar
to the transactions described in, Notice
2000—-44 (2000-2 C.B. 255). See
§601.601(d)(2) of this chapter.

(c) Example. The following example
illustrates the principles of paragraph
(a) of this section:

Example. In 1999, A and B form
partnership PRS. A contributes property with
a value and basis of $200, subject to a
nonrecourse debt obligation of $50 and a
fixed or contingent obligation of $100 that is
not a liability to which section 752(a) and (b)
applies, in exchange for a 50% interest in
PRS. Assume that, after the contribution, A’s
share of partnership liabilities under
§§ 1.752-1 through 1.752-5 is $25. Also
assume that the $100 liability is not
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associated with a trade or business
contributed by A to PRS or with assets
contributed by A to PRS. After the
contribution, A’s basis in PRS is $175 (A’s
basis in the contributed land ($200) reduced
by the nonrecourse debt assumed by PRS
($50), increased by A’s share of partnership
liabilities under §§ 1.752—1 through 1.752-5
($25)). Because A’s basis in the PRS interest
is greater than the adjusted value of A’s
interest, $75 (the fair market value of A’s
interest ($50) increased by A’s share of
partnership liabilities ($25)), paragraph (a) of
this section operates to reduce A’s basis in
the PRS interest (but not below the adjusted
value of that interest) by the amount of
liabilities described in section 358(h)(3)
(other than liabilities to which section 752(a)
and (b) apply) assumed by PRS. Therefore,
A’s basis in PRS is reduced to $75.

(d) Effective dates—(1) In general.
This section applies to assumptions of
liabilities occurring after October 18,
1999 and before June 24, 2003.

(2) Election to apply § 1.752-7. The
partnership may elect, under provisions
of REG-106736-00 in 2003-28 L.R.B.
(see §601.601(d)(2) of this chapter) to
apply those provisions and related
Income Tax Regulations to all
assumptions of liabilities by the
partnership occurring after October 18,
1999, and before June 24, 2003.
Provisions of REG-106736—00 in 2003—
28 I.R.B. (see § 601.601(d)(2) of this
chapter) describe the manner in which
the election is made.

Approved: May 7, 2003.
David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

Gregory Jenner,

Deputy Assistant Secretary of the Treasury.
[FR Doc. 03-15281 Filed 6-23-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-03-059]

RIN 1625-AA-09

Drawbridge Operation Regulations;

Albemarle and Chesapeake Canal,
AICW, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the existing S168 (Great Bridge) swing-

span bridge across the Albemarle and
Chesapeake Canal, Atlantic Intracoastal
Waterway (AICW) mile 12.0, at
Chesapeake, Virginia to allow the bridge
owner to conduct needed construction
of the new S168 (Great Bridge) lift-span
bridge. The work will be performed on
four three-day closure periods to
navigation.

DATES: This deviation is effective from
8 a.m. on July 22, 2003, to 8 a.m. on
August 22, 2003.

FOR FURTHER INFORMATION CONTACT: Bill
Brazier, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6422.

SUPPLEMENTARY INFORMATION: Tidewater
Skanska Corporation (TSC), on behalf of
the bridge owner (U.S. Army Corps of
Engineers), has requested a temporary
deviation from the current operating
regulation set out in 33 CFR 117.997(g)
which requires the drawbridge to open
on signal, except that, from 6 a.m. to 7
p-m., the draw need be opened only on
the hour. If any vessel is approaching
the bridge and cannot reach the draw
exactly on the hour, the draw tender
may delay the hourly opening up to 10
minutes past the hour for the passage of
the approaching vessel and any other
vessels that are waiting to pass. Vessels
in an emergency condition, which
presents danger to life or property, shall
be passed at any time. TSC has
requested the temporary deviation to
close the existing S168 (Great Bridge)
swing-span bridge to navigation to erect
the new S168 (Great Bridge) lift-span
bridge.

The work involves the installation of
bascule spans, formation of gearing and
operation of electrical controls for the
new S168 (Great Bridge) lift-span
bridge. To facilitate this construction,
the existing S168 (Great Bridge) swing-
span bridge will be locked in the closed
position to vessels on four three-day
closure periods from 8 a.m. to 8 a.m.,
from July 22-25 (closure 1); from
August 5-8 (closure 2); from August 12—
15 (closure 3); and from August 19-22,
2003 (closure 4). During this period, the
work requires completely immobilizing
the operation of the swing span in the
closed position to vessels. At all other
times, the bridge will operate in
accordance with the current operating
regulations outlined in 33 CFR
117.997(g). In the event of inclement
weather, the alternate start dates are:
July 28 (closure 1); August 11 (closure
2); August 14 (closure 3); and August
21, 2003 (closure 4). Calling the project
superintendent at (757) 672—4829 will
provide for emergency opening requests.

The Goast Guard has informed the
known users of the waterway of the

closure periods for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

The District Commander has granted
temporary deviation from the operating
requirements listed in 33 CFR 117.35 for
the purpose of repair completion of the
drawbridge. The temporary deviation
allows the S168 (Great Bridge) swing-
span bridge across the Albemarle and
Chesapeake Canal, AICW, mile 12.0, at
Chesapeake, Virginia, to remain closed
to navigation on four three-day closure
periods: from July 22-25 (closure 1);
from August 5-8 (closure 2); August 12—
15 (closure 3); and from August 19-22,
2003 (closure 4), from 8 a.m. to 8 a.m.
In the event of inclement weather, the
alternate start dates are: July 28 (closure
1); August 11 (closure 2); August 14
(closure 3); and August 21, 2003
(closure 4).

Dated: June 12, 2003.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Section, Fifth
Coast Guard District.

[FR Doc. 03—15926 Filed 6—-23-03; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD09-01-002]

Safety Zone; Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing safety zones for annual
fireworks displays in the Captain of the
Port Detroit Zone during July 2003. This
action is necessary to provide for the
safety of life and property on navigable
waters during these events. These zones
will restrict vessel traffic from a portion
of the Captain of the Port Detroit Zone.
DATES: Effective from 12:01 a.m. (eastern
time) on July 1, 2003, to 11:59 p.m.
(eastern time) on July 31, 2003.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Brandon
Sullivan, U.S. Coast Guard Marine
Safety Office Detroit, MI at (313) 568—
9580.

SUPPLEMENTARY INFORMATION: The Coast
Guard is implementing the permanent
safety zones in 33 CFR 165.907 (66 FR
27868, May 21, 2001), for fireworks
displays in the Captain of the Port
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