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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Parts 2416, 2424, 2429, 2471,
2472, and Appendix A to 5 CFR
Chapter XIV

New Addresses and Phone Numbers

AGENCY: Federal Labor Relations
Authority, General Counsel of the
Federal Labor Relations Authority, and
Federal Service Impasses Panel.
ACTION: Amendment of rules and
regulations.

SUMMARY: The Federal Labor Relations
Authority, the General Counsel of the
Federal Labor Relations Authority, and
the Federal Service Impasses Panel are
relocating their headquarters offices.
Accordingly, it is necessary to amend 5
CFR Chapter XIV to reflect the change
in the addresses, telephone numbers,
and fax numbers for these offices.
EFFECTIVE DATE: March 17, 2003.

FOR FURTHER INFORMATION CONTACT:
Yvonne Thomas, Director,
Administrative Services Division, (202)
482-6650.

SUPPLEMENTARY INFORMATION:
Paragraphs (a), (b), (c), and (e) of
Appendix A to 5 CFR Chapter XIV set
forth the addresses, telephone numbers,
and fax numbers of the headquarters
offices of the Authority, the General
Counsel, the Chief Administrative Law
Judge of the Authority, and the Federal
Service Impasses Panel, respectively. 5
CFR 2416.170(c) provides for the filing
of matters relating to enforcement of
nondiscrimination on the basis of
handicap; 5 CFR 2424.10 provides the
address and telephone number of the
Authority’s Collaboration and
Alternative Dispute Resolution Program;
5 CFR 2429.24(a) specifies the place and
method of filing documents with the
Authority; and 5 CFR 2471.2, 2471.4,
2472.3, and 2472.5 concern
communications with the Federal

Service Impasses Panel. Because of the
relocation of those offices, and the
change in certain telephone numbers, it
is necessary to revise these provisions of
the agency’s regulations.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Labor Relations
Authority has determined that these
regulations, as amended, will not have
a significant economic impact on a
substantial number of small entities,
because they apply to federal
employees, federal agencies, and labor
organizations representing federal
employees.

Unfunded Mandates Reform Act of
1995

These regulatory changes will not
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

These rules are not major rules as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. These rules will
not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

These regulations contain no
information collection or record keeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507
et seq.)

CHAPTER XIV—FEDERAL LABOR
RELATIONS AUTHORITY

For the reasons set out in the
preamble and under the authority of 5
U.S.C. 7134, these provisions are
amended as follows:

PART 2416—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
FEDERAL LABOR RELATIONS
AUTHORITY

1. The authority citation for Part 2416
continues to read as follows:

Authority: 29 U.S.C. 794.

2. Section 2416.170(c) is revised to
read as follows:

§2416.170 Compliance procedures.

(c) The Director, Equal Employment
Opportunity, shall be responsible for
coordinating implementation of this
section. Complaints may be sent to
Director, Equal Employment
Opportunity, Federal Labor Relations
Authority, 1400 K Street, NW.,
Washington, DC 20424—-0001.

* * * * *

PART 2424—NEGOTIABILITY
PROCEEDINGS

3. The authority citation for Part 2424
continues to read as follows:

Authority: 5 U.S.C. 7134.

4. Section 2424.10 is revised to read
as follows:

§2424.10 Collaboration and Alternative
Dispute Resolution Program.

Where an exclusive representative
and an agency are unable to resolve
disputes that arise under this part, they
may request assistance from the
Collaboration and Alternative Dispute
Resolution Program (CADR). Upon
request, and as agreed upon by the
parties, CADR representatives will
attempt to assist the parties to resolve
these disputes. Parties seeking
information or assistance under this part
may call or write the CADR Office at
(202) 482-6503, 1400 K Street, NW.,
Washington, DC 20424—-0001. A brief
summary of CADR activities is available
on the Internet at www.flra.gov.

PART 2429—MISCELLANEOUS AND
GENERAL REQUIREMENTS

5. The authority citation for Part 2429
continues to read as follows:

Authority: 5 U.S.C. 7134; § 2429.18 also
issued under 28 U.S.C. 2112(a).

6. Section 2429.24(a) is revised to
read as follows:
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§2429.24 Place and method of filing;
acknowledgment.

(a) All documents filed or required to
be filed with the Authority pursuant to
this subchapter shall be filed with the
Director, Case Control Office, Federal
Labor Relations Authority, Docket
Room, Suite 200, 1400 K Street, NW.,
Washington, DC 20424-0001
(telephone: (202) 482—6540) between 9
a.m. and 5 p.m., Monday through Friday
(except Federal holidays). Documents
hand-delivered for filing must be
presented in the Docket Room not later
than 5 p.m. to be accepted for filing on
that day.

* * * * *

PART 2471—PROCEDURES OF THE
PANEL

7. The authority citation for Part 2471
continues to read as follows:

Authority: 5 U.S.C. 7119, 7134.

8. Sections 2471.2 and 2471.4 are
revised to read as follows:

§2471.2 Request form.

A form is available for use by the
parties in filing a request for
consideration of an impasse or approval
of a binding arbitration procedure.
Copies are available from the Office of
the Executive Director, Federal Service
Impasses Panel, Suite 200, 1400 K
Street, NW., Washington, DC 20424—
0001. Telephone (202) 482—6670. Use of
the form is not required provided that
the request includes all of the
information set forth in §2471.3.

§2471.4 Where to file.

Requests to the Panel provided for in
this part, and inquiries or
correspondence on the status of
impasses or other related matters,
should be addressed to the Executive
Director, Federal Service Impasses
Panel, Suite 200, 1400 K Street, NW.,
Washington, DC 20424—0001.
Telephone (202) 482-6670. Fax (202)
482-6674.

PART 2472—IMPASSES ARISING
PURSUANT TO AGENCY
DETERMINATIONS NOT TO
ESTABLISH OR TO TERMINATE
FLEXIBLE OR COMPRESSED WORK
SCHEDULES

9. The authority citation for Part 2472
continues to read as follows:

Authority: 5 U.S.C. 6131.

10. Sections 2472.3 and 2472.5 are
revised to read as follows:
§2472.3 Request for Panel Consideration

Either party, or the parties jointly,
may request the Panel to resolve an

impasse resulting from an agency
determination not to establish or to
terminate a flexible or compressed work
schedule by filing a request as
hereinafter provided. A form is available
for use by the parties in filing a request
with the Panel. Copies are available
from the Office of the Executive
Director, Federal Service Impasses
Panel, Suite 200, 1400 K Street, NW.,
Washington, DC 20424—-0001.
Telephone (202) 482-6670. Fax (202)
482-6674. Use of the form is not
required provided that the request
includes all of the information set forth
in §2472.4.

§2472.5 Where to file.

Requests to the Panel provided for in
these rules, and inquiries or
correspondence on the status of
impasses or other related matters,
should be directed to the Executive
Director, Federal Service Impasses
Panel, Suite 200, 1400 K Street, NW.,
Washington, DC 20424—-0001.
Telephone (202) 482-6670. Fax (202)
482-6674.

Appendix A to 5 CFR Ch. XIV—Current
Addresses and Geographic
Jurisdictions

11. Appendix A to 5 CFR Ch. XIV is
amended by revising paragraphs (a), (b),
(c) and (e) to read as follows:

(a) The Office address, telephone
number, and fax number of the
Authority are: Suite 200, 1400 K Street,
NW., Washington, DC 20424—0001;
telephone: (202) 482—6540; fax: (202)
482—6657.

(b) The Office address, telephone
number, and fax number of the General
Counsel are: Suite 200, 1400 K Street,
NW., Washington, DC 20424; telephone:
(202) 482-6600; fax:(202) 482—6608.

(c) The Office address, telephone
number, and fax number of the Chief
Administrative Law Judge are: Suite
300, 1400 K Street, NW., Washington,
DC 20424; telephone: (202) 482-6630;
fax: (202) 482-6629.

(e) The Office address, telephone
number, and fax number of the Federal
Service Impasses Panel are: Suite 200,
1400 K Street, NW., Washington, DC
20424; telephone: (202) 482—-6670; fax:
(202) 482-6674.

* * * * *

(5 U.S.C. 7134)

Dated: March 4, 2003.
Yvonne Thomas,

Director, Administrative Services Division,
Federal Labor Relations Authority.

[FR Doc. 03-5429 Filed 3-6-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 217
RIN 1115-AB93

Attorney General’'s Evaluations of the
Designations of Belgium, Italy,
Portugal, and Uruguay as Participants
Under the Visa Waiver Program

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Visa Waiver Program
(VWP) permits nationals from
designated countries to apply for
admission to the United States for
ninety (90) days or less as visitors for
business or pleasure without first
obtaining a nonimmigrant visa. This
interim rule summarizes the evaluations
of the Attorney General related to the
participation of Belgium, Italy, Portugal,
and Uruguay in the VWP. The
Department of Justice, in consultation
with the Department of State, has
determined that: (1) Belgium will be
allowed to continue participating in the
VWP on a provisional basis for one year,
with another evaluation to be conducted
at that time to determine whether
Belgium’s continued participation in the
VWP is in the law enforcement and
security interests of the United States. In
addition, after May 15, 2003, citizens of
Belgium who wish to travel to the
United States under the VWP must
present a machine-readable passport
issued by the Government of Belgium.

(2) Italy will continue to be
designated as a VWP country without
change.

(3) Portugal will continue to be
designated as a VWP country, with the
Department of State taking appropriate
action.

(4) Uruguay will be be terminated
from the VWP because Uruguay’s
participation in the VWP is inconsistent
with U.S. interest in enforcing the
immigration laws of the United States
because there are high intercept and
overstay rates for Uruguayans. Nationals
of Uruguay who intend to travel to the
United States after April 15, 2003, for
legitimate business or pleasure must
acquire a nonimmigrant visa at a U.S.
consulate or embassy prior to their
arrival in the United States.

DATES: Effective date: This interim rule
is effective April 15, 2003.

Comment date: Written comments
must be submitted on or before May 6,
2003.
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ADDRESSES: Please submit written
comments to the Director, Regulations
and Forms Services Division,
Immigration and Naturalization Service,
425 I Street, NW., Room 4034,
Washington, DC 20536. To ensure
proper handling, please reference “RIN
1115—-AB93” on your correspondence.
Comments may be submitted
electronically to the Immigration and
Naturalization Service (Service) at
insregs@usdoj.gov. Comments submitted
electronically should include “RIN
1115-AB93” in the subject heading.
Comments are available for public
inspection at the above address by
calling (202) 514—3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Colleen Manaher, Assistant Chief
Inspector, Inspections Division,
Immigration and Naturalization Service,
425 I Street NW., Room 4064,
Washington, DC 20536, telephone
number: (202) 514—3019.

SUPPLEMENTARY INFORMATION:

What Is the Visa Waiver Progam
(“VWP”)?

The VWP permits nationals from
designated countries to apply for
admission to the United States for
ninety (90) days or less as nonimmigrant
visitors for business or pleasure without
first obtaining a nonimmigrant visa from
a U.S. consular officer abroad, provided
that all statutory and regulatory
requirements are met. 8 U.S.C. 1187(a).
If arriving by air or sea, a VWP traveler
must arrive on a carrier that signed an
agreement (‘“‘signatory carrier”’)
guaranteeing to transport inadmissible
or deportable VWP travelers out of the
United States at no expense to the
United States. 8 U.S.C. 1187(e).

Why Is the Attorney General Issuing
This Interim Rule?

The VWP began in 1988 as a pilot
program and remained such until
October 30, 2000, when the Visa Waiver
Permanent Program Act, Pub. L. No.
106-396, 114 Stat. 1637, made the
program permanent, with some
modifications. The Visa Waiver
Permanent Program Act added a new
requirement that the Attorney General
conduct periodic evaluations of each
country participating in the VWP. 8
U.S.C. 1187(c)(5)(A)(i). The evaluations
must address the effect of the country’s
continued designation on the law
enforcement and security interests of
the United States. 8 U.S.C.
1187(c)(5)(A){)(I). The statute also
requires the Attorney General, in
consultation with the Secretary of State,
to determine whether an evaluated

country’s designation should be
continued or terminated. 8 U.S.C.
1187(c)(5)(A)(1)(II). Additionally, the
statute provides that “[n]otwithstanding
any other provision of this section, the
Attorney General, in consultation with
the Secretary of State, may for any
reason (including national security) . . .
rescind any . . . designation previously
granted under this section.” 8 U.S.C.
1187(d).

Evaluations of Belgium, Italy,
Portugal, and Uruguay were conducted
following the attacks of September 11,
2001. Officials from the Immigration
and Naturalization Service (“INS”’) and
Department of State participated in the
evaluation process, which included
visiting each individual country and
meeting with representatives of each
country’s government. Reports
summarizing the evaluations were
drafted, incorporating comments from
law enforcement and security agencies
of the United States.

What Is the Attorney General’s
Determination Regarding Belgium and
Why?

Belgium will be allowed to continue
participating in the VWP on a
provisional basis for one year, with
another evaluation to be conducted at
that time to determine whether
Belgium’s continued participation in the
VWP is in the law enforcement and
security interests of the United States. In
addition, after May 15, 2003, citizens of
Belgium that wish to travel to the
United States under the VWP must
present a machine-readable passport
issued by the Government of Belgium.

During the course of the evaluation of
Belgium, it became apparent that there
is cause for concern as to the integrity
of nonmachine-readable Belgian
passports and to the inadequate
reporting of lost or stolen passports by
the Belgian government. In March 2001,
the Government of Belgium began
issuing machine-readable passports that
include security features. However,
there remain thousands of valid
nonmachine-readable Belgian passports
in circulation.

In addition, the evaluation team
collected data regarding the number of
stolen or lost Belgian passports,
including blank passports that contain
no photograph or identifying
information. There is a concern that, in
the past, there has not been
comprehensive reporting of lost or
stolen passports, and that such reporting
has not been timely.

For these reasons, pursuant to 8
U.S.C. 1187(d), after May 15, 2003,
Belgian citizens seeking to enter the
United States must present a machine-

readable passport in order to be
admitted under the VWP. Nationals of
Belgium who possess a nonmachine-
readable passport who intend to travel
to the United States after May 15, 2003,
for legitimate business or pleasure must
acquire a nonimmigrant visa at a U.S.
consulate or embassy prior to their
arrival in the United States. As stated,
under 8 U.S.C. 1187(d), the Attorney
General “may refrain from waiving the
visa requirement in respect to nationals
of any country which may otherwise
qualify for designation. * * *”’ After
May 15, 2003, the Attorney General will
refrain from waiving the visa
requirement for any citizen of Belgium
who does not present a machine-
readable passport at the time of the
application for admission. In addition,
after one year, Belgium will again be
evaluated for continued participation in
the VWP. The Department of State will
take appropriate action to inform the
Government of Belgium as to the
expectations of the Government of the
United States during the provisional
one-year period.

What Is the Attorney General’s
Determination Regarding Italy and
Why?

Italy will continue to be designated as
a VWP country without change. Overall,
the efforts of the Government of Italy to
advance the law enforcement, security,
and extradition interests of the United
States were found to be satisfactory.
Abuse of the VWP by Italian nationals
appears to be minor.

What Is the Attorney General’s
Determination Regarding Portugal and
Why?

Portugal will continue to be
designated as a VWP country. It should
be noted, however, that the evaluation
raised concerns about the timeliness of
reporting of lost or stolen passports by
the Government of Portugal. The
Department of State will take
appropriate action to address those
concerns with the Government of
Portugal.

What Is the Attorney General’s
Determination Regarding Uruguay and
Why?

Effective April 15, 2003, Uruguay will
be terminated from the VWP because
Uruguay’s participation in the VWP is
inconsistent with the U.S. interest in
enforcing the immigration laws of the
United States.

Uruguay’s program designation
appears to facilitate high-risk travel to
the United States. Between 1998 and
2001, Uruguayan nonimmigrant travel
to the United States increased
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approximately 15%, while the number
of U.S. port-of-entry intercepts
increased approximately 320%. In 2002,
Uruguayan nationals were two to three
times more likely than all
nonimmigrants on average to have been
denied admission at the border.

In Fiscal Year (“FY”’) 2001, there were
16,878,477 visits to the United States
from citizens of the 29 VWP countries.
Of that total, 72,915 visits were from
Uruguayan citizens. In FY 2001, 151
Uruguayans were denied admission to
the United States. In FY 2001, the INS
confirmed that 1,194 Uruguayans had
overstayed before departing the U.S.

The termination of Uruguay in the
VWP is based on the significant increase
in the number of inadmissible
Uruguayans seeking admission to the
United States since Argentina was
terminated from the VWP on February
21, 2002. For the past three years
Uruguay has experienced a recession
that has caused its citizens to seek to
use the VWP to live and work illegally
in the United States. Uruguayan air
arrivals had an apparent overstay rate of
37%, more than twice the rate of the
average apparent overstay rate for all air
arrival nonimmigrants (14.9%).

In May 2001, the United States
Government notified the Government of
Uruguay of its concerns regarding
Uruguayan abuse of the VWP.
Notwithstanding the efforts of the
Government of Uruguay, the number of
Uruguayan nationals intercepted more
than doubled from 151 in FY 2001 to
356 in FY 2002.

Accordingly, the Attorney General is
terminating Uruguay’s participation in
the VWP under sections
217(c)(5)(A)(E)(I) of the Immigration and
Nationality Act (8 U.S.C.
1187(c)(5)(A)@{)(II)). This section
authorizes the Attorney General, in
consultation with the Secretary of State,
to terminate a country’s VWP
designation after the periodic
evaluation. The abuse of the VWP by
Uruguayan nationals seeking to remain
permanently in the United States is
inconsistent with the enforcement of
U.S. immigration laws. The Attorney
General also is rescinding the
designation of Uruguay under section
217(d) of the Immigration and
Nationality Act (8 U.S.C. 1187(d)),
which permits the Attorney General, in
consultation with the Secretary of State,
to rescind any designation “for any
reason.”’

What Is the Legal Status of a
Uruguayan National Who Was
Admitted to the United States Under
the VWP Before April 15, 2003, and
Who Has Time Remaining on His or
Her Period of Admission?

As long as the alien lawfully gained
admission under the VWP before the
effective date of this termination of
designation rule, and continues to be in
compliance with the terms of his or her
admission, he or she may remain in the
United States for the period of time
authorized on the date of admission.

The Department notes, however, that
an alien admitted as a visitor for
business or pleasure under the VWP is
not eligible for change or extension of
nonimmigrant status under the existing
regulations.

Good Cause Exception

This interim rule is effective April 15,
2003, although the Service invites post-
promulgation comments and will
address any such comments in a final
rule. The visa waiver program statute
provides that ““[a] termination of the
designation of a country under [8 U.S.C.
1187(c)(5)(A)(@i)] shall take effect on the
date determined by the Attorney
General, in consultation with the
Secretary of State.” 8 U.S.C.
1187(c)(5)(A)(ii). Additionally, a
rescission of a designation under 8
U.S.C. 1187(d) may be made “at any
time.” 8 U.S.C. 1187(d). If the
provisions of 5 U.S.C. 553 are otherwise
applicable, however, the Service finds
that good cause exists for adopting this
rule without the prior notice and
comment period ordinarily required by
5 U.S.C. 553 for the following reasons.

Reestablishing the normal
nonimmigrant visa requirements for
Uruguayan nationals will have the effect
of stemming the flow of unauthorized
immigration to the United States by
such nationals. This action must be
taken as soon as possible. The effective
date of the termination, April 15, 2003,
will allow travelers who have travel
plans in the near future to proceed with
those plans and will allow the
Department of State sufficient time to
prepare for the additional workload
resulting from the termination. Because
further delaying the effective date of this
interim rule is contrary to the public
interest, there is good cause under 5
U.S.C. 553 to make this rule effective on
April 15, 2003 without notice and
comment.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this

regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. Although
individuals doing business with small
entities will no longer be allowed to
enter the United States without having
a visa, they will be able to seek
admission to the United States by
obtaining a nonimmigrant visa at a
United States consulate or embassy
prior to arrival in the United States.
This action is necessary to further the
law enforcement and national security
interests of the United States.

Executive Order 12866

This rule is considered by the
Department of Justice, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
submitted to the Office of Management
and Budget (OMB) for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act of
1996. 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
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based companies in domestic and
export markets.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, 109 Stat.
163, all departments are required to
submit to OMB, for review and
approval, any reporting requirements
inherent in a final rule. This rule does
not impose any new reporting and
recordkeeping requirements under the
Paperwork Reduction Act.

List of Subjects in 8 CFR Part 217

Air carriers, Aliens, Maritime carriers,
Passports and visas.

PART 217—VISA WAIVER PROGRAM

1. The heading for part 217 is revised
as set forth above.

Authority: 8 U.S.C. 1103, 1187; 8 CFR part
2.

2. The authority citation for part 217
continues to read as follows:

§217.2 [Amended]

3. Section 217.2(a) is amended under
the definition “Designated country” by
removing “and Uruguay” from the list
of countries, by adding “and” before
“the United Kingdom” and adding a
period after, and by adding after
“citizens of British Commonwealth
countries.”, “After May 15, 2003,
citizens of Belgium must present a
machine-readable passport in order to
be granted admission under the Visa
Waiver Program”.

Dated: February 28, 2003.
John Ashcroft,
Attorney General.
[FR Doc. 03—5244 Filed 3—6—03; 8:45 am|]
BILLING CODE 4410-10-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430

[Docket No. EE-RM/TP-02-001]
RIN 1904-AB12

Energy Conservation Program for
Consumer Products: Test Procedure
for Refrigerators and Refrigerator-
Freezers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Direct final rule.

SUMMARY: The Department of Energy
(Department or DOE) today promulgates
a revision to the test procedure for
measuring the energy consumption of
refrigerators and refrigerator-freezers.
The revision changes the calculation of
the test time period for long-time
automatic defrost to give credit for a
control capable of timing defrost to
occur other than during a compressor
“on” cycle, thereby taking advantage of
the natural warming of the evaporator
during an “off” cycle, and saving
additional energy. The revision has no
effect on the testing of refrigerators and
refrigerator-freezers that do not have a
long-time automatic defrost system.
This change in the test procedure will
encourage the use of energy enhancing
technology. This amendment to the test
procedure will not cause any
refrigerator or refrigerator-freezer that
currently complies with the minimum
energy conservation standards to
become noncompliant with the
standard.

DATES: This direct final rule is effective
May 6, 2003, unless adverse or critical
comments are received by April 7, 2003.
If the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Written comments should
be addressed to: Ms. Brenda Edwards-
Jones, U.S. Department of Energy, Office
of Energy Efficiency and Renewable
Energy, EE-2], 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. E-mail address: Brenda.Edwards-
Jones@ee.doe.gov. You should identify
all such documents both on the
envelope and on the documents as
Energy Conservation Program for
Consumer Products: Test Procedures for
Refrigerators and Refrigerator-Freezers,
Docket No. EE-RM/TP-02-001.

Copies of public comments received
may be read in the Freedom of
Information Reading Room (Room No.
1E-190) at the U.S. Department of
Energy, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC between the hours of 9
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michael Raymond, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9611, E-mail:
Michael.Raymond@ee.doe.gov; or
Francine Pinto, Esq., U.S. Department of
Energy, Office of General Counsel, GC-
72,1000 Independence Avenue, SW.,

Washington, DC 20585, (202) 586—9507,
E-mail: Francine.Pinto@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction
A. Authority
B. Background
II. Discussion
III. Final Action
IV. Procedural Requirements
A. Review Under the National
Environmental Policy Act of 1969
B. Review Under Executive Order 12866,
“Regulatory Planning and Review”
C. Review Under the Regulatory Flexibility
Act
D. “Takings” Assessment Review
E. Review Under Executive Order 13132,
“Federalism’
F. Review Under the Paperwork Reduction
Act
G. Review Under Executive Order 12988,
“Civil Justice Reform”
H. Review Under the Unfunded Mandates
Reform Act of 1995
I. Review Under the Treasury and General
Government Appropriations Act, 1999
J. Review Under Executive Order 13211
K. Review Under the Small Business
Regulatory Enforcement Fairness Act
L. Approval by the Office of the Secretary

I. Introduction

A. Authority

Part B of title III of the Energy Policy
and Conservation Act, as amended
(EPCA or Act), establishes the Energy
Conservation Program for Consumer
Products Other Than Automobiles
(Program). The products currently
subject to this Program (“covered
products”) include residential
refrigerators and refrigerator-freezers,
the subject of today’s direct final rule.

Under the Act, the Program consists
of three parts: testing, labeling, and the
Federal energy conservation standards.
The Department, in consultation with
the National Institute of Standards and
Technology (NIST), must amend or
establish test procedures as appropriate
for each of the covered products. (42
U.S.C. 6293). The purpose of the test
procedures is to measure energy
efficiency, energy use, or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use. The test
procedure must not be unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3)).

If a test procedure is amended, EPCA
section 323(e)(1) requires DOE to
determine, in the rulemaking, to what
extent, if any, the new test procedure
would change the measured energy
efficiency or measured energy use of
any covered product as determined
under the existing test procedure. (42
U.S.C. 6293(e)(1)). If DOE determines
that the amended test procedure would
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change the measured energy efficiency
or measured energy use of a covered
product, DOE must amend the
applicable energy conservation standard
during the rulemaking that establishes
the new test procedure. In determining
the amended energy conservation
standard, DOE is required to measure
the energy efficiency or energy use of a
representative sample of covered
products that minimally comply with
the existing standard. The average
energy efficiency or energy use of these
representative samples, tested using the
amended test procedure, shall constitute
the amended energy conservation or
energy use standard for the applicable
covered products. (42 U.S.C. 6293(e)(2)).

Beginning 180 days after an amended
or new test procedure for a covered
product is prescribed or established
under section 323(b) of EPCA, no
manufacturer, distributor, retailer, or
private labeler may make any
representation with respect to the
energy use, efficiency, or cost of energy
consumed by such product, unless such
product has been tested in accordance
with such amended or new DOE
procedure and such representation fully
discloses the results of such testing. (42
U.S.C. 6293(c)(2)).

B. Background

On November 21, 2000, Electrolux
filed an application for interim waiver
and a petition for waiver regarding the
calculation of the long-time automatic
defrost test time period in refrigerators
and refrigerator-freezers having a
variable defrost control function. The
Department granted the interim waiver
on July 30, 2001, and published its
decision in the Federal Register on
August 3, 2001. (66 FR 40689). In the
same Federal Register notice, the
Department published Electrolux’s
petition for waiver, and solicited
comments, data, and information
respecting the petition. On March 29,
2002, DOE published a notice in the
Federal Register extending the interim
waiver for 180 days, or until July 25,
2002, because it determined that it
would seek to amend the refrigerator
and refrigerator-freezer test procedure
and the planned amendment would
eliminate any need for continuation of
the waiver. (67 FR 15192). Furthermore,
amendment of the test procedure would
allow all manufacturers to use the
amended test procedure if they have a
product with a long-time automatic
defrost function.

Electrolux’s petition requested that
the calculation of the test time period
for long-time automatic defrost models
be modified for its variable defrost
control models. This modification

would allow for the existence of a
control that is capable of timing defrost
to occur other than during a compressor
“on” cycle, thereby taking advantage of
the natural warming of the evaporator
during an “off”” cycle, and saving energy
as a result. Technology has advanced
sufficiently that it is feasible to design
and build a system that no longer has to
initiate defrost during a compressor run
period, as did the old mechanical
defrost timers. Electrolux asked to have
the time before the heaters turn “on” be
included in the defrost period. The
evaporator is warming up during this
time, with no use of electrical energy.
The current test procedure does not
properly account for the energy savings
produced by Electrolux’s timing of the
defrost heater activation.

The Department received three
written comments concerning the
petition for waiver. All the comments
supported granting the waiver, with one
modification.

Maytag supported Electrolux’s
proposal provided that it is applicable
on an industry-wide basis to all
manufacturers. The Department’s
waiver process allows for granting of
waivers for a “particular basic model,”
so the waiver requested and granted
applies only to the Electrolux basic
models that include variable defrost
control. Without a test procedure
change, any manufacturer desiring to
use this modification to the test
procedure could do so only by
petitioning the Department for its own
waiver.

Fisher & Paykel, a major manufacturer
of refrigerators in New Zealand,
generally approved of Electrolux’s
petition, but argued for a somewhat
different modification. It proposed that
the third sentence of section 4.1.2.1 of
the test procedure (which is the only
sentence Electrolux sought to modify)
read as follows:

“The second part would start at the last
compressor off that is part of steady state
operation (or at a point still within stable
operation if there are no temperature swings)
before a defrost is initiated. It would
terminate at the [second] [third] turn “on” of
the compressor or after four hours, whichever
comes first. If there are compressor swings
without compressor cycling, the start point
shall be at the last temperature peak in stable
operation and the end point shall be at the
[second] [third] temperature peak after the
defrost.”

Finally, the Association of Home
Appliance Manufacturers (AHAM),
representing the manufacturers who
produce over 90% of the household
refrigerators and refrigerator-freezers in
the U.S., agreed in principle with
Electrolux’s petition, but requested a

change in the wording. AHAM
suggested that the four hour limitation
of the test commence when the defrost
heater is initiated, rather than at the
beginning of the second part of the two-
part test period. It stated that this
change would alleviate concerns about
“the possibility of being able to modify
the performance of a refrigerator to such
an extent that it would not recover from
defrost in the four hour time period
allotted within the proposed waiver.”

AHAM recommended that
Electrolux’s proposed language be
changed so that revised section 4.1.2.1
of the test procedure would read as
follows:

“Long-time Automatic Defrost. If the model
being tested has a long-time automatic
defrost system, the test period may consist of
two parts. A first part would be the same as
the test for a unit having no defrost
provisions (section 4.1.1). The second part
would start when a defrost is initiated when
the compressor “‘on” cycle is terminated
prior to start of the defrost heater and
terminates at the second turn “on” of the
compressor or four hours from the initiation
of the defrost heater, whichever comes first.”

AHAM stated that it discussed this
change with its members, and was not
aware of any member who disagreed
with its position. It specifically listed
the following members as having
participated in and concurred in its
proposal: GE Appliances, Electrolux
Home Products, Fisher & Paykel,
Maytag, Sub-Zero, and Whirlpool. In
summary, AHAM asserted that all
commenters on Electrolux’s Petition
were in agreement with AHAM’s
proposal.

II. Discussion

The Department consulted with the
National Institute of Standards &
Technology (NIST), which agreed that
the current test procedure for
refrigerators and refrigerator-freezers is
not clear with regard to the initiation of
the defrost cycle test time period in
Electrolux’s new product. (The current
test procedure states: “The second
period would start when a defrost
period is initiated during a compressor
“on” cycle * * *” Electrolux’s new
product initiates the defrost period
when the compressor is “off””.) NIST
informed the Department that the
change proposed in the Electrolux
Petition would clarify the defrost cycle
initiation and more accurately measure
the energy consumption of Electrolux’s
new product. NIST endorsed the revised
language proposed by AHAM. As stated
above, all commenters on the test
procedure change apparently support
AHAM’s proposal. This proposed
change has widespread support and will
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result in a test procedure that more
accurately measures energy
consumption. The application of the
existing test procedure to the new
product is unclear, and this amendment
will clarify its application to the new
product. For all these reasons, the
Department has determined that it
should promulgate this direct final rule
and make a change to the refrigerator
and refrigerator-freezer test procedure.

The revised calculation of the test
time period results in a small (generally
about one percent) decrease in the
tested energy consumption of models
that incorporate the advanced defrost
timing feature, a feature that delays the
initiation of the defrost heater, thereby
using natural warming to defrost.
Section 323(e) of EPCA requires the
Department, in a rulemaking, to
determine to what extent, if any, the
proposed test procedure would change
the existing measured energy efficiency
or measured energy use of any covered
product under the existing test
procedure. This statutory provision is
designed to prevent the alteration of an
existing Federal energy conservation
standard that otherwise could result
from a change in a test procedure. It also
seeks to ensure that products in
compliance with the applicable energy
conservation standards under the
existing test procedure will not be put
out of compliance because the test
procedure has been amended. When the
Department considers section 323(e) of
EPCA in the context of this direct final
rule, the Department concludes that no
change to the energy conservation
standard is required. The reasons are as
follows: (1) This test procedure
amendment affects only products with a
variable defrost control function, none
of which minimally comply with the
existing standard. There are, therefore,
no minimally-compliant products under
section 323(e) that would show any
change in energy use under the
amended test procedure. (2) This test
procedure amendment, which was
developed to give credit to an energy
saving technology, will result in
lowering the measured energy use.
Lowering measured energy use will, of
course, not raise energy use over the
standard, which prescribes a ceiling on
maximum energy use. Instead, lowering
energy use merely removes measured
energy use further from that ceiling.
Therefore, this amendment does not
make any compliant products non-
compliant with the applicable energy
conservation standard.

III. Final Action

DOE is publishing this direct final
rule without prior proposal because

DOE views this amendment as
noncontroversial and anticipates no
significant adverse comments. However,
in the event that significant adverse or
critical comments are filed, DOE has
prepared a Notice of Proposed
Rulemaking (NOPR) proposing the same
amendment. This NOPR is contained in
a separate document in this Federal
Register publication. The direct final
action will be effective May 6, 2003,
unless significant adverse or critical
comments are received by April 7, 2003.
If DOE receives significant adverse or
critical comments, the revisions will be
withdrawn before the effective date. In
the case of withdrawal of this action, the
withdrawal will be announced by a
subsequent Federal Register document.
All public comments will then be
addressed in a separate final rule based
on the proposed rule that is also issued
today. DOE will not implement a second
comment period on this action. Any
parties interested in commenting on this
rule should do so at this time. If no
significant adverse comments are
received, the public is advised that this
rule will be effective May 6, 2003.

IV. Procedural Requirements

A. Review Under the National
Environmental Policy Act of 1969

In this rule, the Department
promulgates a small change to the test
procedure for measuring the energy
consumption of household refrigerators
and refrigerator-freezers. The
Department has determined that this
rule falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4321 et seq. The rule is covered by
Categorical Exclusion A5, for
rulemakings that interpret or amend an
existing rule without changing the
environmental effect, as set forth in the
Department’s NEPA regulations in
Appendix A to subpart D, 10 CFR part
1021. This rule will not affect the
quality or distribution of energy usage
and, therefore, will not result in any
environmental impacts. Accordingly,
neither an environmental impact
statement nor an environmental
assessment is required.

B. Review Under Executive Order 12866,
“Regulatory Planning and Review”

Today’s rule is not a “significant
regulatory action” under Executive
Order 12866, “Regulatory Planning and
Review.” 58 FR 51735 (October 4, 1993).
Accordingly, today’s action is not
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that an agency
prepare an initial regulatory flexibility
analysis for any rule, for which a
general notice of proposed rulemaking
is required, that would have a
significant economic effect on small
entities unless the agency certifies that
the proposed rule, if promulgated, will
not have a significant economic impact
on a substantial number of small
entities. 5 U.S.C. 605.

Today’s rule prescribes test
procedures that will be used to test
compliance with energy conservation
standards. The rule affects refrigerator
and refrigerator-freezer test procedures
and would not have a significant
economic impact, but rather would
provide common testing methods.
Therefore DOE certifies that today’s rule
would not have a “significant economic
impact on a substantial number of small
entities,” and the preparation of a
regulatory flexibility analysis is not
warranted.

D. “Takings” Assessment Review

DOE has determined pursuant to
Executive Order 12630, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
that this regulation would not result in
any takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

E. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), requires
that regulations, rules, legislation, and
any other policy actions be reviewed for
any substantial direct effects on States,
on the relationship between the Federal
government and the States, or in the
distribution of power and
responsibilities among various levels of
government. If there are substantial
direct effects, then this Executive Order
requires preparation of a federalism
assessment to be used in all decisions
involved in promulgating and
implementing a policy action.

The rule published today would not
regulate or otherwise affect the States.
Accordingly, DOE has determined that
preparation of a federalism assessment
is unnecessary.

F. Review Under the Paperwork
Reduction Act

No new information or record keeping
requirements are imposed by this
rulemaking. Accordingly, no OMB
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clearance is required under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

G. Review Under Executive Order
12988, “Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by sections 3(a) and
3(b) of Executive Order 12988, it
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE reviewed today’s rule under
the standards of section 3 of the
Executive Order and determined that, to
the extent permitted by law, the
proposed regulations meet the relevant
standards.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) requires
that the Department prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
The budgetary impact statement must
include: (i) Identification of the Federal
law under which the rule is
promulgated; (ii) a qualitative and
quantitative assessment of anticipated
costs and benefits of the Federal
mandate and an analysis of the extent to

which such costs to State, local, and
tribal governments may be paid with
Federal financial assistance; (iii) if
feasible, estimates of the future
compliance costs and of any
disproportionate budgetary effects the
mandate has on particular regions,
communities, non-Federal units of
government, or sectors of the economy;
(iv) if feasible, estimates of the effect on
the national economy; and (v) a
description of the Department’s prior
consultation with elected
representatives of State, local, and tribal
governments and a summary and
evaluation of the comments and
concerns presented.

The Department has determined that
the action today does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to State, local or to tribal governments
in the aggregate or to the private sector.
Therefore, the requirements of sections
203 and 204 of the Unfunded Mandates
Act do not apply to this action.

I. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule or policy that may affect
family well-being. Today’s rule would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to the
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on

energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s rule will not have a
significant adverse effect on the supply,
distribution, or the use of energy, and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Review Under the Small Business
Regulatory Enforcement Fairness Act

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 801(2).

L. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s direct final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Energy conservation,
Household appliances.

Issued in Washington, DC, on February 28,
2003.

David K. Garman,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, the Department amends part
430 of chapter II of title 10, Code of
Federal Regulations, to read as follows:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Section 4.1.2.1 of Appendix A1l to
subpart B of part 430 is revised to read
as follows:

Appendix A1 to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Electric
Refrigerators and Electric Refrigerator-
Freezers

4***

4.1.2.1 Long-time Automatic Defrost.
If the model being tested has a long-time
automatic defrost system, the test time
period may consist of two parts. A first
part would be the same as the test for
a unit having no defrost provisions
(section 4.1.1). The second part would
start when a defrost is initiated when
the compressor “on” cycle is terminated
prior to start of the defrost heater and
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terminates at the second turn “on” of whichever comes first. See diagram in
the compressor or four hours from the Figure 1 to this section.
initiation of the defrost heater, BILLING CODE 6450-01-P

Figure 1

Long Time Automatic Defrost Diagram

DEFROST HEATER

EMERGY
REGULAR COMPRESSOR CYCLE

COMPRESSOR RECOVERY
CYCLE AFTER DEFROST
REGULAR COMPRESSOR CYCLE

-

4 HOURS MAXIMLINM

TIME

al

START DEFROST ENMD DEFROST
FART OF TEST PART OF TEST

[FR Doc. 03—5404 Filed 3—6—03; 8:45 am|
BILLING CODE 6450-01-C
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30358; Amdt. No. 3048]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective March 7,
2003. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 7,
2003.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

4. The Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DG

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.

Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on February 28,
2003.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:
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PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.31, 97,33, 97.35
[Amended].

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,

LDA, LDA/DME, SDF, SDF/DME;
§97.29 ILS, ILS/DME, ISMLS, MLS/
DME, MLS/RNAV; §97.31 RADAR
SIAPs; §97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, Identified as follows:

...... Effective Upon Publication

FDC Date State City Airport FDC No. Subject

02/12/03 ....... PA Somerset ........coceeeieenne Somerset County ..........coceeeveeiiieeiinns 3/1212 | GPS Rwy 24, Orig. This corrects FDC
3/1214 in TLO3-06.

02/13/03 ....... NC Lumberton .........ccceeee Lumberton Muni .........cccccevevvieneennen. 3/1221 | GPS Rwy 5, Orig.

02/13/03 ....... NC Lumberton ........ccoceeeee Lumberton Muni ...... 3/1222 | ILS Rwy 5, Orig-B.

02/13/03 ....... NC Lumberton .........ccceeee Lumberton Muni ...... 3/1223 | NDB Rwy 5, Amdt 1B.

02/19/03 ....... MS Tupelo ..o Tupelo Regional ..... 3/1395 | ILS Rwy 36, Amdt 7A.

02/19/03 ....... NY Albany ........ccccceniiiinnne Albany Intl .... 3/1414 | VOR Rwy 28, Orig-B.

02/19/03 ....... NY Albany .....cccoeeiiieniiens Albany Intl .... 3/1415 | ILS Rwy 1, Amdt 9C.

02/20/03 ....... OR Portland .........cccccvvenennn Portland Intl ........ 3/1432 | ILS Rwy 10R (Cat LI1,111), Amdt 31B.

02/20/03 ....... CA Palm Springs ................ Bermuda Dunes ...... 3/1466 | VOR-A, Orig-A.

02/20/03 ....... CA Sacramento ................... Sacramento Intl ...... 3/1473 | ILS Rwy 16R (Cats I/1I/lll), Amdt 14.

02/20/03 ....... MS Olive Branch ................. Olive Branch ........cccceeevieeneeincennnn. 3/1477 | RNAV (GPS) Rwy 18, Orig.

02/25/03 ....... ND Rugby ...ocoveviiiiii Rugby Muni ........ccccoviiiniiiiiicen, 3/1634 | GPS Rwy 30, Orig. A

02/25/03 ....... MN Minneapolis ................... Flying Cloud .......cccooeeiiiiiieinen. 3/1636 | VOR Rwy 10R, Amdt 8A.

02/25/03 ....... MN Carlsbad .........cccoveeveenee. Cavern City Air Terminal ......... 3/1621 | ILS Rwy 3, Amdt 4A.

02/25/03 ....... \ Charlotte Amalie ........... Cyril E. King ..oovvviiiiiieeee 3/1622 | ILS Rwy 10, Amdt 1.

02/25/03 ....... FL Fort Lauderdale ............ Fort Lauderdale Executive 3/1605 | ILS Rwy 8, Amdt 4B.

[FR Doc. 03-5290 Filed 3—6—03; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30357; Amdt. No. 3047]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 7,
2003. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 7,
2003.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or

4. The Office of Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,

Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), (1) CFR part 51, and
§97.20 of the Federal Aviation
Regulations (FAR). The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260—4, and 8260-5. Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with



10964 Federal Register/Vol.

68, No. 45/Friday, March 7, 2003 /Rules and Regulations

the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on February 28,
2003.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 401086,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective March 20, 2003

Harrison, AR, Boone County, VOR-A, Amdt
13

Harrison, AR, Boone County, NDB Rwy 18,
Amdt 6

Harrison, AR, Boone County, NDB-B, Amdt
3

Harrison, AR, Boone County, ILS Rwy 36,
Orig

Harrison, AR, Boone County, ILS/DME Rwy
36, Orig—A, Cancelled

Harrison, AR, Boone County, RNAV (GPS)
Rwy 18, Orig

Harrison, AR, Boone County, GPS Rwy 18,
Orig—A, Cancelled

Harrison, AR, Boone County, RNAV (GPS)
Rwy 36, Orig

Wichita, KS, Wichita Mid-Continent, VOR
Rwy 14, Amdt 1B

Wichita, KS, Wichita Mid-Continent, NDB
Rwy 1R, Amdt 15B

Wichita, KS, Wichita Mid-Continent, VOR/
DME RNAV Rwy 1L, Amdt 1C

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Z Rwy 1L, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Y Rwy 1L, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Rwy 1R, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Rwy 14, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Z Rwy 19L, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Y Rwy 19L, Orig

Wichita, KS, Wichita Mid-Continent, GPS
Rwy 19L, Orig—A, Cancelled

Wichita, KS, Wichita Mid-Continent, VOR/
DME RNAV Rwy 19R, Amdt 1B

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Rwy 19R, Orig

Wichita, KS, Wichita Mid-Continent, RNAV
(GPS) Rwy 32, Orig

Wichita, KS, Wichita Mid-Continent, GPS
Rwy 32, Orig—A, Cancelled

Boston, MA, General Edward Lawrence
Logan Intl, ILS Rwy 22L, Amdt 7

Minneapolis, MN, Flying Cloud, RNAV (GPS)
Rwy 28L, Orig

Minneapolis, MN, Flying Cloud, RNAV (GPS)
Rwy 28R, Orig

Hammonton, NJ, Hammonton Muni, RNAV
(GPS) Rwy 3, Orig

Hammonton, NJ, Hammonton Muni, GPS
Rwy 3, Orig, Cancelled

Buffalo, NY, Buffalo Niagara Intl, VOR or
GPS-A, Amdt 17A, Cancelled

Buffalo, NY, Buffalo Niagara Intl, VOR/DME
RNAYV or GPS Rwy 23, Orig—A, Cancelled

Buffalo, NY, Buffalo Niagara Intl, VOR/DME
RNAYV or GPS Rwy 32, Amdt 5A, Cancelled

Buffalo, NY, Buffalo Niagara Intl, NDB Rwy
5, Amdt 10C

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) Rwy 5, Orig

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) Rwy 23, Orig

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) Rwy 32, Orig

Minot, ND, Minot Intl, RNAV (GPS) Rwy 31,
Orig

Bellefontaine, OH, Bellefontaine Regional,
VOR/DME Rwy 7, Orig

Bellefontaine, OH, Bellefontaine Regional,
VOR/DME Rwy 25, Orig

Bellefontaine, OH, Bellefontaine Regional,
RNAV (GPS) Rwy 7, Orig

Bellefontaine, OH, Bellefontaine Regional,
RNAYV (GPS) Rwy 25, Orig

Cleveland, OH, Cleveland-Hopkins Intl, ILS
Rwy 24L, Amdt 18

Medford, OK, Medford Muni, RNAV (GPS)
Rwy 17, Orig

Medford, OK, Medford Muni, RNAV (GPS)
Rwy 35, Orig

Johnstown, PA, John Murtha Johnstown-
Cambria County, VOR Rwy 15, Amdt 9

Johnstown, PA, John Murtha Johnstown-
Cambria County, VOR Rwy 23, Amdt 7

Johnstown, PA, John Murtha Johnstown-
Cambria County, VOR/DME Rwy 15, Amdt
5

Johnstown, PA, John Murtha Johnstown-
Cambria County, VOR/DME Rwy 23, Amdt
1

Johnstown, PA, John Murtha Johnstown-
Cambria County, ILS Rwy 33, Amdt 5

Johnstown, PA, John Murtha Johnstown-
Cambria County, RNAV (GPS) Rwy 5, Orig

Johnstown, PA, John Murtha Johnstown-
Cambria County, RNAV (GPS) Rwy 15,
Orig

Johnstown, PA, John Murtha Johnstown-
Cambria County, RNAV (GPS) Rwy 23,
Orig

Johnstown, PA, John Murtha Johnstown-
Cambria County, RNAV (GPS) Rwy 33,
Orig

West Chester, PA, Brandywine, VOR-A,
Amdt 3

West Chester, PA, Brandywine, RNAV (GPS)
Rwy 9, Orig
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West Chester, PA, Brandywine, RNAV (GPS)
Rwy 27, Orig

West Chester, PA, Brandywine, VOR/DME
RNAYV or GPS Rwy 27, Amdt 2, Cancelled

West Chester, PA, Brandywine, GPS Rwy 9,
Orig, Cancelled

Burlington, VT, Burlington Intl, VOR Rwy 1,
Amdt 11D

Burlington, VT, Burlington Intl, NDB Rwy 15,
Amdt 19E

Burlington, VT, Burlington Intl, ILS Rwy 15,
Amdt 22

Burlington, VT, Burlington Intl, RNAV (GPS)
Rwy 1, Orig

Burlington, VT, Burlington Intl, RNAV (GPS)
Y Rwy 15, Orig

Burlington, VT, Burlington Intl, RNAV (GPS)
Z Rwy 15, Orig

Burlington, VT, Burlington Intl, RNAV (GPS)
Rwy 33, Orig

Burlington, VT, Burlington Intl, GPS Rwy 33,
Orig—A, Cancelled

* * * Effective April 17, 2003

Crisfield, MD, Crisfield Muni, VOR/DME-A,
Orig

* * * Effective May 15, 2003

Monroe, GA, Monroe-Walton County, NDB—
A, Orig

Monroe, GA, Monroe-Walton County, NDB or
GPS Rwy 3, Amdt 3, Cancelled

Monroe, GA, Monroe-Walton County, RNAV
(GPS) Rwy 3, Orig

Somerville, NJ, Somerset, RNAV (GPS) Rwy
12, Orig

Somerville, NJ, Somerset, RNAV (GPS) Rwy
30, Orig

Somerville, NJ, Somerset, GPS Rwy 12, Amdt
2, Cancelled

The FAA published the following
procedures in Docket No. 30350; Amdt
No. 3041 to Part 97 of the Federal
Aviation Regulations (Vol. 68, FR No.
17, Page 3811; dated Monday, January
27, 2003) under section 97.33 effective
March 20, 2003 which are hereby
rescinded:

Glens Falls, NY, Floyd Bennett Memorial,
VOR/DME or GPS Rwy 19, Amdt 6B
(Cancelled)

Glens Falls, NY, Floyd Bennett Memorial,
RNAV (GPS) Rwy 1, Orig

Glens Falls, NY, Floyd Bennett Memorial,
RNAV (GPS) Rwy 12, Orig

Glens Falls, NY, Floyd Bennett Memorial,
RNAYV (GPS) Rwy 19, Orig

Glens Falls, NY, Floyd Bennett Memorial,
RNAV (GPS) Rwy 30, Orig

[FR Doc. 03-5289 Filed 3—6—03; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 18
RIN 1219-AA98 (Phase 10)

Alternate Locking Devices for Plug and
Receptacle-Type Connectors on
Mobile Battery-Powered Machines

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Withdrawal of direct final rule.

SUMMARY: As a result of a significant
adverse comment, MSHA is
withdrawing the direct final rule (68 FR
2879) on Alternate Locking Devices for
Plug and Receptacle-Type Connectors
on Mobile Battery-Powered Machines
that was published on January 22, 2003.
In the document, MSHA stated that in
the event it receives a significant
adverse comment, MSHA can address
the comments received and publish a
final rule. Accordingly, all public
comments that have been received in
this rulemaking are accepted under the
proposed rule (68 FR 2941) and will be
subsequently addressed in a new final
rule. MSHA will not institute a second
comment period. Comments filed
during this rulemaking can be viewed at
MSHA'’s Internet site at http://
www.msha.gov/currentcomments.htm.
DATES: As of March 7, 2003, this direct
final rule (68 FR 2879) published on
January 22, 2003, is withdrawn.
FOR FURTHER INFORMATION CONTACT:
Marvin W. Nichols, Jr., Director; Office
of Standards, Regulations, and
Variances, MSHA; phone: (202) 693—
9440; facsimile: (202) 693—9441; e-mail:
nichols-marvin@msha.gov.

Dated: March 3, 2003.
John R. Caylor,
Deputy Assistant Secretary of Labor for Mine
Safety and Health.
[FR Doc. 03-5403 Filed 3—6-03; 8:45 am)]
BILLING CODE 4510-43-P

DEPARTMENT OF THE TREASURY
31 CFR Part 103

Notice of Expiration of Conditional
Exception to Bank Secrecy Act
Regulations Relating to Orders for
Transmittal of Funds by Financial
Institutions

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.

ACTION: Expiration of conditional
exception; request for comments.

SUMMARY: FinCEN is giving notice of the
expiration of a conditional exception to
a Bank Secrecy Act requirement on May
31, 2003. The exception permits
financial institutions to substitute coded
information for the true name and
address of a customer in a funds
transmittal order.

DATES: Effective June 1, 2003. Written
comments must be received on or before
April 21, 2003.

ADDRESSES: Commenters are encouraged
to submit comments by electronic mail
because paper mail in the Washington,
DC area may be delayed. Comments
submitted by electronic mail may be
sent to regcomments@fincen.treas.gov
with the caption in the body of the text,
“ATTN: Conditional Exception
Expiration.” Comments also may be
submitted by paper mail to FinCEN, PO
Box 39, Vienna, VA 22183-0039,
“ATTN: Conditional Exception
Expiration.” Comments should be sent
by one method only. Comments may be
inspected at FinCEN between 10 a.m.
and 4 p.m., in the FinCEN Reading
Room in Washington, DC. Persons
wishing to inspect the comments
submitted must request an appointment
by telephoning (202) 354-6400 (not a
toll-free number).

FOR FURTHER INFORMATION CONTACT:
David Vogt, Executive Associate
Director, Office of Regulatory Programs,
FinCEN, (202) 354-6400, or Judith R.
Starr, Chief Counsel, FinCEN, (703)
905-3590.

SUPPLEMENTARY INFORMATION:

I. Background

In 1998, FinCEN granted a conditional
exception (“the CIF Exception”) to the
strict operation of 31 CFR 103.33(g) (the
“Travel Rule”). See FinCEN Issuance
98-1, 63 FR 3640 (January 26, 1998).
The Travel Rule requires a financial
institution to include certain
information in transmittal orders
relating to transmittals of funds of
$3,000 or more. The CIF Exception
addressed computer programming
problems in the banking and securities
industries by relaxing the Travel Rule’s
requirement that a customer’s true name
and address be included in a funds
transmittal order, so long as alternate
steps, described in FinCEN Issuance 98—
1 and designed to prevent avoidance of
the Travel Rule, were satisfied. By its
terms, the CIF Exception to the Travel
Rule was to expire on May 31, 1999;
however, in light of programming
burdens associated with year 2000
compliance issues, FiInCEN extended
the CIF Exception so that it would
expire on May 31, 2001. See FinCEN
Issuance 99-1, 64 FR 41041 (July 29,
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1999). On May 30, 2001, after first
soliciting input from the law
enforcement community for its views on
any law enforcement burdens caused by
the CIF Exception, FinCEN again
extended the CIF Exception. The CIF
Exception is now scheduled to expire
on May 31, 2003. See FinCEN Issuance
2001-1, 66 FR 32746 (June 18, 2001).
FinCEN intends to permit the CIF
Exception to expire, and is soliciting
comments before it does so.

II. The CIF Exception

FinCEN promulgated the Travel Rule
in 1995. The Travel Rule requires
financial institutions to include certain
information in transmittal orders
relating to transmittals of funds of
$3,000 or more, which must “travel”
with the order throughout the funds
transmittal sequence. Among these
requirements is that each transmittor’s
financial institution and intermediary
financial institution include in a
transmittal order the transmittor’s true
name and street address. See 31 CFR
103.33(g)(1)(i)—(ii) and (g)(2)(1)—(i).
Subsequently, financial institutions
represented to FinCEN that their ability
to comply with the Travel Rule at all
depended on their ability to use their
automated customer information files,
known as CIFs. Although an originating
institution always knew the originating
customer’s true name and address, the
CIFs were often programmed with
coded or nominee names and addresses
(or post office boxes). The
reprogramming tasks involved in
changing the CIFs were represented to
be a significant barrier to compliance
with the Travel Rule. In light of these
burdens, and in the interest of obtaining
prompt compliance, FinCEN
promulgated the conditional exception.

The conditional exception provides
that a financial institution may satisfy
the requirements of 31 CFR 103.33(g)
that a customer’s true name and address
be included in a transmittal order, only
upon satisfaction of the following
conditions:

(1) The CIFs are not specifically
altered for the particular transmittal of
funds in question;

(2) The CIFs are generally
programmed and used by the institution
for customer communications, not
simply for transmittal of funds
transactions, and as so programmed
generate other than true name and street
address information;

(3) The institution itself knows and
can associate the CIF information used
in the funds transmittal order with the
true name and street address of the
transmittor of the order;

(4) The transmittal order includes a
question mark symbol immediately
following any designation of the
transmittor other than by a true name on
the order;

(5) Any currency transaction report or
suspicious activity report by the
institution with respect to the funds
transmittal contains the true name and
address information for the transmittor
and plainly associates the report with
the particular funds transmittal in
question.

The conditional exception further
provides that it has no application to
any funds transmittals for whose
processing an institution does not
automatically rely on preprogrammed
and prespecified CIF name and address
information. FinCEN’s release
promulgating the CIF Exception further
warned financial institutions that any
customer request for a nominee name in
a CIF should be carefully evaluated as

a potentially suspicious transaction. See
63 FR 3642.

III. Expiration of the CIF Exception

In the aftermath of the terrorist attacks
of September 11 and the passage of the
Uniting and Strengthening America by
Providing Appropriate Tools to
Intercept and Obstruct Terrorism Act of
2001 (“USA Patriot Act”), Congress has
emphasized the need to increase
transparency across the financial sector.
See Pub. L. 107-56, section 302(a)(2)
(finding that defects in financial
transparency are critical to the financing
of global terrorism). FinCEN has
implemented this congressional policy
in its numerous Patriot Act rulemakings
and believes that it should be reflected
in existing BSA rules such as the Travel
Rule as well. The financial community
has had a number of years to address the
technological issues posed by the Travel
Rule, and the major programming issues
posed by year 2000 compliance are now
well behind it. Therefore, FinCEN
deems it appropriate, after two
extensions, to permit the CIF Exception
to expire. This conclusion is buttressed
by information FinCEN has received
regarding the potential for abuse of the
CIF Exception; for example, by private
banking departments that cater to high
net worth individuals’ demands for
increased confidentiality by using CIFs.

IV. Request for Comments

FinCEN invites comments on (1) the
existence of any remaining
technological barriers to full compliance
with the Travel Rule; (2) whether
financial institutions will be able to
comply fully with the Travel Rule upon
the expiration of the CIF Exception or
whether additional time will be

required to attain compliance; (3) the

existence of any adverse effect on law

enforcement investigations arising from

the CIF Exception; and (4) the potential

for or actual abuse of the CIF Exception.
Dated: March 3, 2003.

James F. Sloan,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 03—-5432 Filed 3—6—-03; 8:45 am|
BILLING CODE 4810-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 245-0375a; FRL-7446-1]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Pollution Control District, Imperial
County Air Pollution Control District,
and Monterey Bay Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Antelope Valley Air Pollution Control
District (AVAPCD), Imperial County Air
Pollution Control District (ICAPCD), and
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) portions of
the California State Implementation
Plan (SIP). These revisions concern
definitions, circumvention, emergency
episode and volatile organic compound
(VOC) emissions from organic solvents.
We are approving local rules that
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).
DATES: This rule is effective on May 6,
2003, without further notice, unless
EPA receives adverse comments by
April 7, 2003. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register to
notify the public that this rule will not
take effect.
ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:
Air and Radiation Docket and
Information Center, U.S.
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Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

Antelope Valley Air Pollution Control
District 43301 Division Street, Ste.
206, Lancaster, CA 93535—4649.

Imperial County Air Pollution Control
District, 150 South 9th Street, El
Centro, CA 92243-2801.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Ct., Monterey, CA 93940-6536.

A copy of the rule may also be
available via the Internet at http://

www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted

to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
II. EPA’s Evaluation and Action

TABLE 1.—SUBMITTED RULES

A. How is EPA evaluating the rules?

B. Do the rules meet the evaluation
criteria?

C. EPA recommendations to further
improve the rules.

D. Public comment and final action.

III. Background Information
Why were these rules submitted?
IV. Administrative Requirements

1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).

Local agency Rule # Rule title Adopted Submitted
AVAPCD ..ot 701 | Air Pollution Emergency Contingency Actions 07/18/00 12/11/00
ICAPCD ......... 101 | DefinitionS ....ceevviiieeiiiieeseeesee e 08/13/02 10/16/02
MBUAPCD 415 | Circumvention 08/21/02 10/16/02
MBUAPCD 433 | Organic Solvent Cleaning 02/17/01 05/08/01

On February 8, 2001 (AVAPCD), June
20, 2001 (MBUAPCD Rule 433),
December 3, 2002 (ICAPCD and
MBUAPCD Rule 415), these rule
submittals were found to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of These
Rules?

AVAPCD adopted a version of Rule
701 on January 2, 1998, which EPA
approved into the SIP on March 18,
1998. ICAPCD adopted a version of Rule
101 on December 11, 2001, which EPA
approved into the SIP on July 8, 2002.
MBUAPCD adopted a version of Rule
415 on September 1, 1974 (amended on
December 13, 1984) and Rule 433 on
March 26, 1986, which EPA approved
into the SIP on July 13, 1987 and April
2, 1999, respectively.

C. What Is the Purpose of the Submitted
Rule Revisions?

AVAPCD Rule 701 has been revised to
add several new definitions; replace the
obsolete reference to rescinded Rule
2202; and update and rename the
pollutant Standard Index to Air Quality
Index.

ICAPCD Rule 101 has been revised to
add a new definition of a “rainy period”
as a clarification to Rule 420, Livestock
Feed Yards.

MBUAPCD Rule 415 is revised to
update the rule to District format. An
exemption has been added for

equipment installed to minimize offsite
concentrations of Toxic Air
Contaminants.

MBUAPCD Rule 433 is revised to
distinguish applicable test methods
used for water-based solvents and non-
water-based solvents. Bay Area Air
Quality Management District Method 31
is used to determine the quantity of
exempt compounds, water and VOCs in
water-based solvents subject to the rule.
The rule contains applicable
monitoring, recordkeeping, reporting
and requirements, and specifies test
methods to determine compliance. The
TSD has more information about these
rules.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for major
sources in nonattainment areas (see
section 182(a)(2)(A)), and must not relax
existing requirements (see sections
110(1) and 193).

Guidance and policy documents that
we used to help evaluate specific
enforceability and RACT requirements
consistently include the following:

1. Portions of the proposed post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044, November
24,1987.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and

Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. Control of Volatile Organic
Emissions from Solvent Metal Cleaning.
EPA-450/2—77—-022, November 1977.

5. Determination of Volatile Organic
Compounds in Paint Strippers, Solvent
Cleaners and Low Solids Coatings.
BAAQMD Method 31.

6. Determination of Reasonably
Available Control Technology and Best
Available Retrofit Control Technology
For Organic Solvent Cleaning and
Degreasing Operations. California Air
Resources Board Guidance Document,
July 18, 1991.

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSDs have more
information on our evaluation.

C. EPA Recommendations to Further
Improve the Rules

The TSD for MBUAPCD Rule 433
describes additional rule revisions that
do not affect EPA’s current action but
are recommended for the next time that
the local agency modifies the rule.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
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submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by April 7, 2003, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the

comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on May 6, 2003.
This will incorporate these rules into
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that

are not the subject of an adverse
comment.

III. Background Information
Why Were These Rules Submitted?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires states to
submit regulations that control VOC
emissions. Table 2 lists some of the
national milestones leading to the
submittal of these local agency VOC
rules.

TABLE 2.—OZONE NONATTAINMENT MILESTONES

Event

March 3, 1978

May 26, 1988

November 15, 1990 .......cccccvveeeeiiiiiieece e

May 15, 1991

1977. 43 FR 8964; 40 CFR 81.305.

tion 110(a)(2)(H) of the pre-amended Act.
at 42 U.S.C. 7401-7671q.

this date.

EPA promulgated a list of ozone nonattainment areas under the Clean Air Act as amended in

EPA notified Governors that parts of their SIPs were inadequate to attain and maintain the
ozone standard and requested that they correct the deficiencies (EPA’s SIP-Call). See sec-

Clean Air Act Amendments of 1990 were enacted. Pub. L. 101-549, 104 Stat. 2399, codified

Section 182(a)(2)(A) requires that ozone nonattainment areas correct deficient RACT rules by

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175

(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.

272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 6, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to



Federal Register/Vol. 68, No. 45/Friday, March 7, 2003 /Rules and Regulations

10969

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: December 12, 2002.

Keith Takata,

Acting Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(284)(i)(A)(4),
(285)(1)(D), (302)(i)(A)(2), and
(302)(1)(B)(2) to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * % %

(284) * * *

(i) * % %

(A] * % %

(

4) Rule 433, adopted on January 17,
2001.

(285) E

(i) * % *

(D) Antelope Valley Air Pollution
Control District.

(1) Rule 701, adopted on July 18,
2000.

* * * * *

302) E

i

A] * * *

2) Rule 101, adopted on August 13,

2002.

B
(2) Rule 415, adopted on August 21,

2002.

* * * * *

[FR Doc. 03-5326 Filed 3—-6-03; 8:45 am]

BILLING CODE 6560-50-P

* % %

—

(
(
(
(

* x %

—
—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[IA 167-1167a; FRL-7458-8]

Approval and Promulgation of
Implementation Plans and Operating
Permits Program; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is announcing it is
approving an amendment to the lowa
State Implementation Plan (SIP) and
Operating Permits Programs. The State
of Iowa has requested that EPA approve
revisions to its definitions rule,
construction and operating permit rules,
and monitoring and measurement rule.
Approval of these revisions will ensure
consistency between the State and
Federally-approved rules, and ensure
Federal enforceability of the State’s rule
revisions.

DATES: This direct final rule will be
effective May 6, 2003, unless EPA
receives adverse comments by April 7,
2003. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is the part 70 Operating Permits
Program?

What is being addressed in this document?

Have the requirements for approval of a
SIP revision and part 70 program revision
been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that State air quality
meets the national ambient air quality
standards established by us. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each State must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing State
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What is the Federal Approval Process
for a SIP?

In order for State regulations to be
incorporated into the Federally-
enforceable SIP, States must formally
adopt the regulations and control
strategies consistent with State and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a State rule, regulation, or
control strategy is adopted, the State
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the State submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All State regulations and supporting
information approved by us under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at title 40, part 52,
entitled “Approval and Promulgations
of Implementation Plans.”” The actual
State regulations which are approved
are not reproduced in their entirety in
the CFR outright but are “incorporated
by reference,” which means that we
have approved a given State regulation
with a specific effective date.

What Does Federal Approval of a State
Regulation Mean To me?

Enforcement of the State regulation
before and after it is incorporated into
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the Federally-approved SIP is primarily
a State responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in the CAA.

What Is the Part 70 Operating Permits
Program?

The CAA Amendments of 1990
require all States to develop operating
permits programs that meet certain
Federal criteria. In implementing this
program, the States are to require certain
sources of air pollution to obtain
permits that contain all applicable
requirements under the CAA. One
purpose of the part 70 operating permits
program is to improve enforcement by
issuing each source a single permit that
consolidates all of the applicable CAA
requirements into a Federally-
enforceable document. By consolidating
all of the applicable requirements for a
facility into one document, the source,
the public, and the permitting
authorities can more easily determine
what CAA requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PM1g; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

Revisions to the State and local
agencies’ operating permits program are
also subject to public notice, comment,
and our approval.

What Is Being Addressed in This
Document?

The State of Iowa has requested that
EPA approve as an amendment to the
Iowa SIP and part 70 Operating Permits
Program recently adopted revisions to
its definitions rule, construction and
operating permit rules, and monitoring
and measurement rule. The specific rule
revisions are discussed below.

Subrule 20.3(2) has been rescinded.
This rule made reference to an
application form to be used when
applying for a variance from the open
burning rules. This form is no longer

used by the department. The procedures
for requesting a variance are specified in
rule 21.2.

Rule 22.1, which pertains to permits
required for new and existing sources,
has been revised to add subparagraph
22.1(1) “c” (4). This provision clarifies
the notification requirements for sources
which begin construction prior to
obtaining a construction permit as
provided for in the rule. Subparagraph
(4) requires a start construction
notification within 30 days after starting
construction, regardless of the permit
issuance status.

Subrule 22.1(2), introductory
paragraph, pertaining to exemptions,
was revised to clarify that units subject
to new source performance standards
(NSPS), National Emission Standard for
Hazardous Air Pollutants (NESHAP),
and prevention of significant
deterioration (PSD), for example, are not
eligible for an exemption from the
permitting construction rules.
Subparagraph 22.1(2) “i” was revised to
clarify the exemption as it relates to
hazardous air pollutants. Finally,
subparagraph 22.1(2) “t” was added as
a new exemption category. This
subparagraph exempts containers,
storage tanks, or vessels, containing
fluid having a maximum true vapor
pressure of less than 0.75 pounds per
square inch absolute (psia).

Paragraph 22.3(3) “b” was revised to
clarify the permit requirement of a
source to notify the department of
intended startup. This revision
establishes a more specific time at
which notification needs to be sent, as
well as what information needs to be
provided. The change also makes the
department’s deadline consistent with
the deadlines in new source
performance standards.

Rule 22.100—Definitions for title V
operating permits, has been revised with
respect to regulated air pollutant to
clarify that only the PM3g fraction of
particulate matter is considered when
determining if a source is a major
source. It also clarifies that title V fees
are not required for particulate matter
(excluding PM;o.)

Subrule 22.101(1), pertaining to
sources subject to title V permits, was
revised to correct an inconsistency
between this rule and a reference to rule
22.102. This revision clarifies that all
source categories listed in 22.102 are
exempt from obtaining a title V permit.

Subrule 22.201(2), pertaining to
voluntary operating permits, has been
revised to clarify exemptions related to
parts 60 and 63 sources.

Subrule 22.300(3), paragraphs “b”
and “c,” have been revised to clarify
when sources would no longer be

eligible for coverage by the operating
permit by rule for small sources if those
sources are subject to NSPS or NESHAP.

Subrule 300(7), paragraph ““c,” has
been revised to correct a reference to the
record keeping required for emission
units and emission control equipment.
For clarification and consistency
purposes, a revision was made which
changes all of the references to
“emission control units” to the term
“emission control equipment.”

Rule 25.1—Testing and sampling of
new and existing equipment, was
updated to adopt more recent Federal
procedures in 40 CFR parts 60 and 75.

Further discussion and background
information is contained in the
technical support document prepared
for this action, which is available from
the EPA contact listed above.

Have the Requirements for Approval of
a SIP Revision and Part 70 Program
Revision Been Met?

The State submittals met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittals also satisfied the
completeness criteria of 40 CFR part 51,
Appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revisions
meet the substantive SIP requirements
of the CAA, including section 110.
Finally, the submittals met the
substantive requirements of title V of
the 1990 CAA Amendments and 40 CFR
part 70.

What Action Is EPA Taking?

EPA is processing this action as a
direct final action because the revisions
make routine changes to the existing
rules which are noncontroversial.
Therefore, we do not anticipate any
adverse comments.

Final Action: EPA is approving as an
amendment to the lowa SIP revisions to
rules 20.3, 22.1, 22.3, 22.201, 22.300,
and 25.1 pursuant to section 110. EPA
is also approving rules 22.100, 22.101,
22.201, and 22.300 as a program
revision to the State’s part 70 Operating
Permits Program pursuant to part 70.

Administrtive Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
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State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of

the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 6, 2003. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

EPA—APPROVED IOWA REGULATIONS

challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: February 20, 2003.

James B. Gulliford,
Regional Administrator, Region 7.

Chapter [, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—lowa

2.In §52.820 the table in paragraph
(c) is amended:

a. Under Chapter 20 by revising the
entry for “567-20.3".

b. Under Chapter 22 by revising the
entries for “567-22.1"", “567-22.3",
“567-22.201", and “567-22.300.”

c. Under Chapter 25 by revising the
entry for “567-25.1.”

The revisions read as follows:

§52.820 Identification of plan.

* * * * *

(C) * x %

10971

lowa ] State EPA
citation Title effective approval Comments
date date
lowa Department of Natural Resources, Environmental Protection Commission (567)
Chapter 20—Scope of Title—Definitions—Forms—Rule of Practice
* * * * * * *
567-20.3 .oiiiiieiieeee Air Quality Forms Generally ...........cccccevveeenne 4/24/02  3/7/03 and
FR page

citation
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lowa ] State EPA
citation Title effective approval Comments
date date
* * * * * * *
Chapter 22—Controlling Pollution
567-22.1 .ccooiiiiiiiee Permits Required for New or Existing Sta- 7/17/02 3/7/03 and Subrules 22.1(2), 22.1(2) “g,” 22.1(2) “i"
tionary Sources. FR page have a state effective date of 5/23/01.
citation
* * * * * * *
567-22.3 .o ISSUING Permits .......ccccoviveiiiieieee e, 4/24/02 3/7/03 and Subrule 22.3(6) is not SIP approved.
FR page
citation
567-22.201 .....ccccuvnnee. Eligibility for Voluntary Operating Permits ... 4/24/02  3/7/03 and
FR page
citation
* * * * * * *
567-22.300 ......cccveenne Operating Permit by Rule for Small Sources 4/24/02 3/7/03 and Subrule 22.300(7) “c” has a state effective
FR page date of 10/14/98.
citation
Chapter 25—Measurement of Emissions
567-25.1 .ccooiiiiiiiieene Testing and Sampling of New and Existing 4/24/02  3/7/03 and
Equipment. FR page
citation
* * * * * * *
* * * * * ENVIRONMENTAL PROTECTION instructions as provided in Unit VI. of

AGENCY
PART 70—[AMENDED]

40 CFR Part 180
1. The authority citation for part 70
continues to read as follows: [OPP-2002-0345; FRL—7289-6]

Authority: 42 U.S.C. 7401 et seq. Pyriproxyfen; Pesticide Tolerance

2. Appendix A to part 70 is amended
by adding under “Iowa” paragraph (e) to
read as follows:

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

Appendix A to Part 70—Approval

Status of State and Local Operating SUMMARY: This regulation establishes a
Permits Programs tolerance for residues of pyriproxyfen in
. . . . . or on Brassica, head and stem, subgroup
5A, Brassica, leafy greens, subgroup 5B,
Towa vegetable, cucurbit group 9, olives and
* * * * * olive oil. Valent U.S.A. Corporation
(e) The Iowa Department of Natural requested this tolerance under the
Resources submitted for program approval Federal Food, Drug, and Cosmetic Act
rules “567-22.100,” “567-22.101,” “567— (FFDCA), as amended by the Food
22.201,” and "*567-22.300"" on April 25, Quality Protection Act of 1996 (FQPA).

2002. The state effective date of these rules DATES: This regulation is effective
is April 24, 2002. These revisions to the Iowa MarCH 7, 2003. Objections and requests
program are approved effective May 6, 2003. for hearings, identified by docket ID

* * * * * number OPP-2002-0345, must be
[FR Doc. 03-5310 Filed 3-6-03; 8:45 am|] received on or before May 6, 2003.
BILLING CODE 6560-50-P ADDRESSES: Written objections and

hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed

the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Tavano, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6411; e-mail address:
tavano.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

* Industry (NAICS 111), Crop
production.

e Industry (NAICS 112), Animal
production.

¢ Industry (NAICS 311), Food
manufacturing

¢ Industry (NAICS 32532), Pesticide
manufacturing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
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affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2002-0345 The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents

of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of May 29,
2002 (67 FR 37426-37432) (FRL-7178—
3), EPA issued a notice pursuant to
section 408 of FFDCA, 21 U.S.C. 346a,
as amended by FQPA (Public Law 104—
170), announcing the filing of a
pesticide petition PP 2F6385 by Valent
U.S.A. Corporation, 1333 North
California Blvd., Suite 600, P.O. Box
8025, Walnut Creek, CA 94596—8025.
That notice included a summary of the
petition prepared by Valent U.S.A.
Corporation. the registrant. There were
no comments received in response to
the notice of filing.

The petition requested that 40 CFR
180.510 be amended by establishing a
tolerance for residues of the insecticide,
pyriproxyfen, 2-[1-methyl-2-(4-
phenoxyphenoxy)ethoxypyridine, in or
on Brassica leafy vegetables (Crop
Group 5); vegetable, cucurbit (Crop
Group 9); olive and olive, oil at 2.5, 0.1,
1.0, and 3.0 parts per million (ppm)
respectively.

Based on the residue data submitted,
EPA has determined that the following
changes to the requested tolerances
listed in this document are necessary. A
lower tolerance of 2.0 ppm is required
for olive, oil. Brassica vegetables are
devided into two subgroups. A tolerance
of 0.70 is required for Brassica, head
and stem, subgroup 5A. A tolerance of
2.0 ppm is required for Brassica, leafy
greens, subgroup 5B.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “safe”” to mean that ““ there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes

exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a tolerance for residues of
pyriproxyfen on Brassica, head and
stem, subgroup 5A; Brassica, leafy
greens, subgroup 5B; Vegetable, cucurbit
(Group 9); olive and olive, oil at 0.70,
2.0, 0.10, 1.0, and 2.0 ppm, respectively.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by pyriproxyfen are
discussed in Table 1 of this unit as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed.
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TABLE 1.—TOXICITY PROFILE OF PYRIPROXYFEN TECHNICAL

MRID No. (year)/ Classification

Guideline No./Study Type IDoses Results
870.3100 43210504 (1990) Acceptable/ | NOAEL = 149.4 mg/kg/day in males (M), 196.5 mg/kg/day in females (F)
90-Day oral toxicity ro- guideline LOAEL = 838.1 mg/kg/day (M), 963.9 mg/kg/day (F) based on patholog-

dents— mouse

0; 200; 1,000; 5,000; or 10,000 ppm

M: 0, 28.2, 149.4, 838.1, or 2,034.5
milligram/kilogram/day (mg/kg/day)

F: 0, 37.9, 196.5, 963.9, or 2,345.3
mg/kg/day

ical changes in the kidney, increased absolute and relative (to body)
liver weight, decreased red blood cell parameters (both sexes), and de-
creased body weight gain (M)

870.3100
90-Day oral toxicity
rodents—rat

41321716
guideline

0; 400; 2,000; 5,000; or 10,000 ppm

M: 0, 23.49, 117.79, 309.05, or
641.81 mg/kg/day

F: 0, 27.68, 141.28, 356.30, or
783.96 mg/kg/day

(1989) Acceptable/

NOAEL = 23.49 mg/kg/day (M), 27.68 mg/kg/day (F)

LOAEL = 117.79 mg/kg/day (M), 141.28 based on increased total choles-
terol and phospholipids (M),decreased red blood cell, hematocrit, and
hemoglobin counts, increased relative (to body) liver weight (M), and
negative trend in red blood cell volume (F)

870.3150
90-Day oral toxicity non-
rodents—dog

42178307
guideline
0, 100, 300, or 1,000 mg/kg/day

(1988) Acceptable/

NOAEL = 100 mg/kg/day (M) and (F)

LOAEL = 300 mg/kg/day (M) and (F) based on increased absolute and
relative (to body) liver weight (both sexes), and hepatocyte enlargement
)

870.3200
21-Day dermal toxicity—
rat

43994102
guideline
0, 100, 300, or 1,000 mg/kg/day

(1993) Acceptable/

NOAEL = 1,000 mg/kg/day (M) and (F)
LOAEL = not established

870.3265 42178308 (1988) Supplementary NOAEL = 0.482 mg/L (M) and (F)
28-Day inhalation 0, 269, 482, or 1,000 mg/meter | LOAEL = 1.000 mg/L based on salivation (both sexes), sporadic de-
toxicity—rat cubed (m3) creased body weight (M), and increased lactate dehydrogenase (M)
0, 0.269, 0.482, or 1.000 mg/liter (L)
870.3700a 44985002 (1988) Acceptable/ | Parental NOAEL = 100 mg/kg/day
Prenatal developmental— nonguideline Parental LOAEL = 300 mg/kg/day based on clinical signs, decreased body

rats (non-guideline)

0, 100, 300, 500, or 1,000 mg/kg/day

weight gains, increased water consumption (both sexes) and increased
food consumption, changes in organ weights, and gross pathological
changes (M)

Developmental NOAEL = 1,000 mg/kg/day highest dose tested (HDT)

870.3700a
Prenatal developmental—
rats (non-guideline)

44985001  (1988)
nonguideline
0, 30, 100, 300, or 500 mg/kg/day

Acceptable/

Maternal NOAEL = 100 mg/kg/day

Maternal LOAEL = 300 mg/kg/day based on clinical signs, decreased
body weight gains, and decreased food consumption

Developmental NOAEL = 100 mg/kg/day

Developmental LOAEL = 300 mg/kg/day based on decreased body weight
and increased incidence of dilation of the renal pelvis.

870.3700b Prenatal
developmental—rabbit

41321720, 42178311, 43215401,
43215402, 43215403 (1989) Ac-
ceptable/guideline

0, 100, 300, or 1,000 mg/kg/day

Maternal NOAEL = 100 mg/kg/day

Maternal LOAEL = 300 mg/kg/day based on premature delivery/abortions,
soft stools, emaciation, lusterless fur, decreased activity, and
bradypnea.

Developmental NOAEL = 300 mg/kg/day

Developmental LOAEL = 1,000 mg/kg/day based on decreased viable lit-
ters available for evaluation

870.3700a
Prenatal developmental—
rat

42178312
guideline
0, 100, 300, or 1,000 mg/kg/day

(1988) Acceptable/

Maternal NOAEL = 100 mg/kg/day

Maternal LOAEL = 300 mg/kg/day based on decreased body weight, body
weight gain, and food consumption and increased water consumption .

Developmental NOAEL = 300 mg/kg/day

Developmental LOAEL = 1,000 mg/kg/day based on increased incidence
of skeletal variations at gestation day 21 and unspecified visceral vari-
ations at postnatal day (PND) 56.

870.3800
Reproduction and fertility
effects— rat

42178313
guideline
0; 200; 1,000; or 5,000 ppm
M: 0, 18, 87, or 453 mg/kg/day
F: 0, 20, 96, or 498 mg/kg/day

(1991) Acceptable/

Parental/Systemic NOAEL = 87 mg/kg/day (M), 96 mg/kg/day (F)

Parental/Systemic LOAEL = 453 mg/kg/day (M), 498 mg/kg/day (F) based
on decreased body weight, body weight gain, and food consumption
(both sexes) and increased liver weight (both sexes) and
histopathological lesions of liver and kidneys (M)

Reproductive NOAEL = 453 mg/kg/day (M), 498 mg/kg/day (F)

Reproductive LOAEL = not established.

Offspring NOAEL = 87 mg/kg/day (M), 96 mg/kg/day (F)

Offspring LOAEL = 453 mg/kg/day (M), 498 mg/kg/day (F) based on de-
creased body weight on lactation days 14 and 21
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TABLE 1.—TOXICITY PROFILE OF PYRIPROXYFEN TECHNICAL—Continued

MRID No. (year)/ Classification

Guideline No./Study Type Doses Results
870.4100b 42178309 (1991) Acceptable/ | NOAEL = 100 mg/kg/day (M) and (F)
Chronic toxicity—dogs guideline LOAEL = 300 mg/kg/day (M), 300 mg/kg/day (F) based on decreased

0, 30, 100, 300, or 1,000 mg/kg/day

body weight gain and increased relative liver weight (both sexes) and
increased cholesterol and triglycerides and decreased red cell counts
and hemoglobin in males

870.4300
Chronic/Carcinogenicity—
rats

42178314, 43210501, 43210502,
43210503  (1991) Acceptable/
guideline

0, 120, 600, or 3,000 ppm

M: 0, 5.42, 27.31, or 138.0 mg/kg/
day

F: 0, 7.04, 35.1, or 182.7 mg/kg/day

NOAEL = 138 mg/kg/day (M), 35.1 mg/kg/day (F)

LOAEL = not established in males, 182.7 mg/kg/day (F) based on de-
creases in body weight gain

No evidence of carcinogenicity

870.4200
Carcinogenicity—mice

42178310
guideline

0, 120, 600, or 3,000 ppm

M: 0, 16.8, 84.0, or 420 mg/kg/day

F: 0, 21.9, 109.5, or 547 mg/kg/day

(1991) Acceptable/

NOAEL = 84 mg/kg/day (M), 109.5 mg/kg/day (F)

LOAEL = 420 mg/kg/day (M), 547 mg/kg/day (F) based on renal lesions
(M) and (F)

No evidence of carcinogenicity

870.5265 44503506 (1995) Acceptable/ | Non-mutagenic when tested up to 5,000 micrograms (mg)/plate or

Gene mutation guideline cytotoxic levels, in presence and absence of activation; in S.
typhimurium strains TA98, TA100, TA1535, and TA1537; and in E.coli
strain WP2uvra with 2-OH-PY (metabolite of pyriproxyfen).

870.5265 44503507 (1993) Acceptable/ | Non-mutagenic when tested up to 5,000 mg/plate or cytotoxic levels, in

Gene mutation guideline presence and absence of activation; in S. typhimurium strains TA98,
TA100, TA1535, and TA1537; and in E.coli strain WP2uvra with 4'—
OH-PY, 5"—OH-PYR, DPH-PYR, POPA, and PYPAC (metabolites of
pyriproxyfen).

870.5265 44503508 (1995) Acceptable/ | Non-mutagenic when tested up to 5,000 mg/plate or cytotoxic levels, in

Gene mutation guideline presence and absence of activation; in S. typhimurium strains TA98,
TA100, TA1535, and TA1537; and in E.coli strain WP2uvra with 2,5-
OH-PY (metabolite of pyriproxyfen).

870.5265 42178315 (1988) Acceptable/ | Non-mutagenic when tested up to 5,000 mg/plate or cytotoxic levels, in

Gene mutation guideline presence and absence of activation; in S. typhimurium strains TA98,
TA100, TA1535, TA1537, and TA1538; and in E.coli strain WP2uvra
with 2-OH-PY (pyriproxyfen technical).

870.5300 42178316 (1990) Acceptable/ | Non-mutagenic at the HGPRT locus in Chinese hamster lung V79 cells

Gene mutation guideline tested up to cytotoxic concentrations or limit of solubility, in presence
and absence of activation.

870.5375 41321722 (1989) Acceptable/ | Did not induce structural chromosome aberration in Chinese hamster

Chromosome aberration guideline ovary (CHO) cell cultures in the absence or presence of activation.

870.5550 42178317 (1988) Acceptable/ | There was no evidence that unscheduled DNA synthesis, as determined

Unscheduled DNA guideline by radioactive tracer procedures (nuclear silver grain counts) was in-

synthesis duced in HelLa cells exposed up to cytotoxic levels, both in the pres-

ence or absence of S-9.

870.7485Metabolism and | 42178318 (1988) Acceptable/ | Rats were orally dosed with 14C-labeled pyriproxyfen at 2 or 1,000 mg/kg

pharmacokinetics— rat guideline and at repeated oral doses (14 daily doses) of unlabeled pyriproxyfen at

2 mg/kg followed by administration of a single oral dose of labeled
pyriproxyfen at 2 mg/kg. Most radioactivity was excreted in the feces
(81-92%) and urine (5-12%) over a 7 day collection period. Expired air
containing CO, was not detected. Tissue radioactivity levels were very
low (less than 0.3%) except for fat. Examination of urine, feces, liver,
kidney, bile, and blood metabolites yielded numerous (> 20) identified
metabolites when compared to synthetic standards. The major biotrans-
formation reactions of pyriproxyfen include:

1. Oxidation of the 4'— position of the terminal phenyl group.

2. Oxidation at the 5'—position of pyridine.

3. Cleavage of the ether linkage and conjugation of the resultant phenols
with sulfuric acid.
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B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members

of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factors
(SF) is retained due to concerns unique
to the FQPA, this additional factor is
applied to the RfD by dividing the RfD
by such additional factor. The acute or
chronic Population Adjusted Dose

(aPAD or cPAD) is a modification of the
RfD to accommodate this type of FQPA
SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

A summary of the toxicological
endpoints for pyriproxyfen used for
human risk assessment is shown in
Table 2 of this unit:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR PYRIPROXYFEN FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-

FQPA SF and LOC for Risk

Study and Toxicological Effects

ment, UF Assessment
Acute Dietary None None An appropriate endpoint attributable to a single
females 13-50 years old and oral dose was not available in the data
general population base, including maternal toxicity in the de-
velopmental toxicity studies.

Chronic Dietary NOAEL= 35.1 mg/kg/day FQPA SF = 1X Subchronic  toxicity and chronic toxicity

all populations UF = 100 cPAD = cRfD + FQPA SF = (feeding)—rat

Chronic RfD = 0.35 mg/kg/ 0.35 mg/kg/day (co-critical)

day LOAEL = 141.28 mg/kg/day based on de-

creased body weight and clinical pathology
results.

Short-Term Incidental, Oral (1-
30 days)
Residential

Oral Maternal NOAEL =
100 mg/kg/day

LOC for MOE = 100

Rat developmental toxicity study

Maternal LOAEL = 300 mg/kg/day based on
decreased body weight, body weight gain,
and food consumption, and increased water
consumption

lifetime)
(Occupational/Residential)

day (dermal absorption
rate = 30%)

Intermediate-Term Incidental, Oral NOAEL = 35.1 mg/kg/ | LOC for MOE = 100 Subchronic  toxicity and chronic toxicity
Oral (1-6 months) day (feeding)—rat

Residential (co-critical)

LOAEL = 141.28 mg/kg/day based on de-
creased body weight and clinical pathology
results.

Short-, and Intermediate-Term | None None Based on the systemic toxicity NOAEL of
Dermal (1-30 days and 1-6 1,000 mg/kg/day (limit dose) in the 21 day
months) dermal toxicity study in rats, quantification of

(Occupational/Residential) dermal risks is not required. In addition, no

developmental concerns (toxicity) were seen
in either rats or rabbits.

Long-Term Dermal (6 months- | Oral NOAEL= 35.1 mg/kg/ | LOC for MOE = 100 Subchronic and chronic toxicity (feeding)—rat

(co-critical)
LOAEL = 141.28 mg/kg/day based decreased
body weight and clinical pathology results

Short-, and Intermediate-Term None
Inhalation (1-30 days and 1—
6 months)

(Occupational/Residential)

None

Based on the absence of significant toxicity at
the LOAEL of 1.0 mg/L (limit dose), the
guantification of inhalation risks is not re-
quired. In addition, no developmental con-
cerns (toxicity) were seen in either rats or
rabbits.

Long-Term Inhalation (6
months-lifetime)
(Occupational/Residential)

mg/kg/day

= 100%)

Oral study NOAEL= 35.1

(inhalation absorption rate

LOC for MOE = 100

Subchronic and chronic toxicity (feeding)—rat

(co-critical)

LOAEL = 141.28 mg/kg/day based on de-
creased body weight and clinical pathology
results
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR PYRIPROXYFEN FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF and LOC for Risk
Assessment

Study and Toxicological Effects

Cancer (oral, dermal,
inhalation)

Cancer classification
(“Group E”)

Risk Assessment not

required

No evidence of carcinogenicity

1UF = uncertainty factor, FQPA SF = Food Quality Protection Act safety factor, NOAEL = no-observed-adverse-effect-level, LOAEL = lowest-
observed-adverse-effect-level, PAD = population adjusted dose (a = acute, ¢ = chronic) RfD = reference dose, LOC = level of concern, MOE =

margin of exposure

*The reference to the FQPA SF refers to any additional SF retained due to concerns unique to the FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.510) for the
residues of pyriproxyfen, in or on a
variety of raw agricultural commodities.
Risk assessments were conducted by
EPA to assess dietary exposures from
pyriproxyfen in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure. An aRfD for females
13-50 years old and the general
population, including infants and
children, was not selected because an
acute oral endpoint attributed to a
single-dose exposure could not be
identified in any of the toxicology data
base, including maternal toxicity in the
developmental toxicity studies. Thus,
the risk from acute exposure is
considered negligible.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
software with the Food Commodity
Intake Database (DEEM-FCIDTM),
version 1.3 analysis evaluated the
individual food consumption as
reported by respondents in the United
States Department of Agricluture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments:

a. A tier 1 (assumptions: Tolerance
level residues and 100 percent crop
treated (PCT) was conducted.

b. The established tolerances of 40
CFR 180.510 and the new tolerances
established in this document were
included in the analysis.

c. Anticipated residues and PCT were
not used in this analysis.

d. The processing factors applied
were the DEEM default values.

For chronic dietary risk, EPA’s level
of concern is >100% cPAD. Dietary
exposure estimates for representative

population subgroups are presented in
Table 3 of this unit. The results of the
chronic analysis indicate that the
estimated chronic dietary risk
associated with the existing and EPA-
recommended uses of pyriproxyfen is
below EPA’s level of concern.

TABLE 3.—SUMMARY OF RESULTS
FROM CHRONIC DEEMT™ ANALYSIS
OF PYRIPROXYFEN

Exposure

Subgroup (mg/kg/day) % cPAD
U.S. Popu-

lation (total) 0.003836 1.1
All Infants (< 1

year old) 0.006852 2.0
Children 1-2

years old 0.013707 3.9
Children 3-5

years old 0.010107 2.9
Children 6-12

years old 0.005969 17
Youth 13-19

years old 0.003389 1.0
Adults 20-49

years old 0.002658 0.8
Females 13-

49 years

old 0.002702 0.8
Adults 50+

years old 0.002676 0.8

iii. Cancer. In accordance with the
Agency’s 1986 Guidelines for
Carcinogenic Risk Assessment, the RfD/
Peer Review Committee classified
pyriproxyfen as a “Group E” chemical-
negative for carcinogenicity to humans.
This classification is based on the lack
of evidence of carcinogenicity in mice
and rats.

iv. Anticipated residue and PCT
information. Anticipated residues and
PCT information was not used in the
Agency’s assessment.

2. Dietary exposure from drinking
water. The Agency lacks sufficient

monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
pyriproxyfen in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
pyriproxyfen.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in groundwater. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
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Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to pyriproxyfen
they are further discussed in the
aggregate risk in Unit IILE.

Pyriproxyfen is relatively long-lived
in soil and water, with variable half-
lives of approximately 2 weeks to 2
months. Pyriproxyfen is immobile, as
indicated by the relative mobility
scheme in Dragun (1998) for five soils
and one sediment. The registrant
determined the half-lives, 6.8 and 9
days, respectively, for the phenyl-label
and pyridyl-label portions of
pyriproxyfen. Since there is only one
value, the longest half-life (9 days) was
multiplied by 3 using EFED input
guidance. Thus, the aerobic soil half-life
in the modeling assessment was 27
days.

EPA determined that the residue of
concern in water is pyriproxyfen per se.
Drinking water estimates include
surface water EDWCs based on the
linked PRZM/EXAMS models and the
SCI-GROW groundwater regression
model, which was developed from
studies with different hydrology and
study conditions. Both models assumed
a maximum seasonal application rate of
0.11 1b active ingredient (ai)/acre (A), 3
times per year (citrus and stone fruit).

Based on the PRZM/EXAMS model
the EECs of pyriproxyfen for surface
water was estimated to be 2.15 parts per
billion (ppb) for the peak concentration,
and 0.40 ppb for the long term average.
Based on the SCI-GROW model the
EECs of pyriproxyfen for groundwater
was estimated to be 0.006 ppb for both
the acute and chronic exposure.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Pyriproxyfen is currently registered
for use on the following residential non-
dietary sites: Flea and tick control
(home environment and pet treatments)
as well as products for ant and roach
control (indoor and outdoor
applications). Formulations include
carpet powders, foggers, aerosol sprays,
liquids (shampoos, sprays, and pipettes
for pet treatments), granules, bait
(indoor and outdoor), and impregnated
materials (pet collars). There is a

potential for short-term dermal and
inhalation exposures to pet owners and
homeowners who apply products
containing pyriproxyfen (handlers);
however, EPA did not select short-term
dermal or inhalation endpoints.
Therefore, due to the lack of toxicity
observed in animal testing, no
residential pet owner/homeowner
handler risk of concern is expected.

Toddlers could potentially be exposed
to pyriproxyfen residues on treated
carpets, floors, furniture, and pets.
There is potential for exposure expected
for the following scenarios:

i. Hand-to-mouth. Short-,
intermediate-, and long-term hand-to-
mouth exposures by toddlers from
treated carpets, flooring (note the
efficacy of carpet powders is
approximately 365 days).

ii. Hand-to-mouth. Short- and
intermediate-term hand-to-mouth
exposures by toddlers from petting
treated animals (shampoos, sprays, spot-
on treatments, and collars). Long-term
hand-to-mouth exposures by toddlers
from petting treated animals (pet collars;
note efficacy of pet collars up to 395
days).

iii. Dermal. Long-term dermal
exposures from treated carpets, flooring,
and pets (note that treated furniture is
included in the carpet/flooring
assessment). Due to the lack of toxicity
observed in animal testing, the Agency
did not select any short- or
intermediate-term dermal endpoints and
no dermal risk of concern for these
durations is expected. A long-term
dermal assessment is included, since
EPA selected a long-term dermal
endpoint.

iv. Ingestion of granules or bait by
toddlers (acute, episodic event). For the
granular ingestion scenario, it should be
noted that the Agency believes that if a
toddler were to be exposed to a pellet/
granular formulation (i.e., ant bait), the
event is most likely to be “episodic,”
that is, a one-time occurrence and not
likely to be repeated. It is not likely that
a toddler would repeatedly locate and
ingest very small, sand colored granules.
For pyriproxyfen, EPA did not select an
acute dietary endpoint, since an
appropriate endpoint could not be
attributed to a single-oral dose;
therefore, no acute dietary risk of
concern is expected.

Exposure and risk estimates from
post-application exposure to indoor
crack and crevice treatments are not
presented in this assessment, as indoor
broadcast treatments (i.e., carpet
powders and sprays) are anticipated to
have a higher exposure potential.
Additionally, the Agency acknowledges
that pet owners could retreat the home

environment and/or the pet near the end
of the efficacy period identified on the
product labels. However, there are no
chemical-specific residue data for
pyriproxyfen to determine the
dissipation rate of residues or whether
residues may be additive upon
retreatment. Therefore, a tier 1
assessment was performed based on day
0 residues without accounting for daily
residue dissipation. EPA anticipates that
this assessment is protective as
pyriproxyfen residues would be
expected to dissipate from day 0 residue
values.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
pyriproxyfen has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
pyriproxyfen does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that pyriproxyfen has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.
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2. Prenatal and postnatal sensitivity.
Based on the available data, there is no
quantitative and qualitative evidence of
increased susceptibility observed
following in utero pyriproxyfen
exposure to rats and rabbits or following
pre/postnatal exposure in the 2—
generation reproduction study.

3. Conclusion. There is a complete
toxicity data base for pyriproxyfen and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
determined that the 10X safety factor to
protect infants and children should be
reduced to 1X because there was no
evidence of prenatal or postnatal extra
sensitivity or increased susceptibility in
developmental studies in rats and
rabbits, and in reproduction studies in
rats. Likewise, there was no quantitative
or qualitative evidence of increased
susceptibility to rat or rabbit fetuses
identified in the guideline prenatal
developmental toxicity studies for rats
and rabbits. Additionally, in the two
non-guideline studies that evaluated
perinatal and prenatal development,
there was no evidence of quantitative or
qualitative increased susceptibility. In
one study, when pregnant rats were
treated from gestation day 17 to
lactation day 20, the resulting toxicity
was comparable between adults (clinical
signs, decreased body weight gain and
food consumption) and offspring
(decreased body weight and dilation of
the renal pelvis) at the same dose. In the
other study, when rats were exposed to
pyriproxyfen prior to and in the early
stages of pregnancy, no developmental
toxicity was seen at the limit dose.
Lastly, in the reproduction toxicity
study, offspring toxicity (decreased
body weight on pups during lactation
days 14 to 21) occurred only in the
presence of decreases in body weight in
parental animals at the same dose level
(i.e., comparable toxicity in adults and
offspring).

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s estimated
environmental concentration in water
(EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water (e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure)). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the EPA Office of Water are
used to calculate DWLOCs: 2 L/70 kg
(adult male), 2 L/60 kg (adult female),
and 1 L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EEGCs for surface water and
groundwater are less than the calculated
DWLOCGs, OPP concludes with
reasonable certainty that exposures to
the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at

this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. An acute dietary RfD for
females 13—49 and the general U.S.
population, including infants and
children, was not selected because an
acute oral endpoint attributable to a
single-dose exposure could not be
identified in the toxicology data base,
including maternal toxicity in the
developmental toxicity studies. No
acute dietary risk is expected.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to pyriproxyfen from food
will utilize 1.1% of the cPAD for the
U.S. population, 2.0% of the cPAD for
all infant,s and 3.9% of the cPAD for
children 1-2 years old. Pyriproxyfen is
the active ingredient in many registered
residential products for flea and tick
control on pets and in the home for ant
and roach control for indoor and
outdoor applications. Based on the use
pattern, the residential assessment was
performed for toddlers since they are
anticipated to have the higher chronic
residential exposure to residues of
pyriproxyfen. The total chronic food
and residential aggregate MOEs range
from 850 to 13,000. As these MOEs are
greater than 100, the chronic aggregate
risk does not exceed EPA’s level of
concern. In addition, there is potential
for chronic dietary exposure to
pyriproxyfen in drinking water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 4 of this
unit:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO PYRIPROXYFEN

Surface Ground Chronic
Population Subgroup (F(ﬁ)%gigsgesi'gg%al) Target MOE | Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. population 9,200 100 0.40 0.006 12,000
All infants 1,000 100 0.40 0.006 3,200
Children 1-2 years old 860 100 0.40 0.006 3,100
Children 3-5 years old 940 100 0.40 0.006 10,000
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3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Pyriproxyfen is currently registered
for use that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for pyriproxyfen.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs of 26,000 for
the U.S. population, 1,800 for all
infants(<1 year old), and 1,600 for
children (1-2 years old). These
aggregate MOEs do not exceed the
Agency’s level of concern for aggregate
exposure to food and residential uses. In

addition, short-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of pyriproxyfen in
ground and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect short-term
aggregate exposure to exceed the
Agency'’s level of concern, as shown in
Table 5 of this unit:

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO PYRIPROXYFEN

Surface Ground Short-Term
Population Subgroup (Fégc?rfglgéiigﬂeonﬁal) Target MOE | Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. population 26,000 100 0.40 0.006 35,000
All infants (<1 year old 1,800 100 0.40 0.006 9,400
Children (1-2 years old) 1,600 100 0.40 0.006 9,400
Females (13—49 years old) 37,000 00 0.40 0.006 30,000

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Pyriproxyfen is currently registered
for use(s) that could result in
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic food

and water and intermediate-term
exposures for pyriproxyfen.

Using the exposure assumptions

exposure to food and residential uses. In
addition, intermediate-term DWLOCs

were calculated and compared to the

described in this unit for intermediate-
term exposures, EPA has concluded that
food and residential exposures
aggregated result in aggregate MOEs of
9,200 for the U.S. population, 650 for all
infants (<1 year old, and 580 for
children (1-2 years old). These
aggregate MOEs do not exceed the
Agency'’s level of concern for aggregate

EECs for chronic exposure of
pyriproxyfen in ground and surface
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s level of concern, as
shown in Table 6 of this unit:

TABLE 6.—AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO PYRIPROXYFEN

Inter-
Surface Ground mediate-
Population Subgroup (Fégc?rfglgéiigﬂeonﬁal) Target MOE | Water EEC | Water EEC Term
(ppb) (ppb) DWLOC
(ppb)
U.S. population 9,200 100 0.40 0.006 12,000
All infants (<1 year old) 650 100 0.40 0.006 3,000
Children (1-2 years old) 580 100 0.40 0.006 3,000
Females (13-49 years old) 13,000 100 0.40 0.006 10,000

5. Aggregate cancer risk for U.S.
population. There was no evidence of
carcinogenicity in a 78-week mouse
feeding study and a 2—year rat feeding
study. Pyriproxyfen was classified as a
“Group E” chemical (no evidence of
carcinogenicity to humans) by the
Agency based on the absence of
evidence of carcinogenicity in male and
female rats as well as in male and
female mice.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that

no harm will result to the general
population, and to infants and children
from aggregate exposure to pyriproxyfen
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

In conjunction with the residue
studies on cabbage, cauliflower,
mustard greens, cantaloupe, cucumber,
summer squash, olive, okra, and sugar
apple, the petitioner submitted adequate
concurrent recovery data for a gas
chromatography/nitrogen phosphorous

detector (GC/NPD) method (RM—-33P—-1—
3a) used to determine residues of
pyriproxyfen in/on these crops. The
method has undergone an adequate
radiovalidation, independent laboratory
validation (ILV) trial, petition method
validation (PMV) trial, and has been
forwarded to the Food and Drug
Administration (FDA) for inclusion in
Pesticide Analytical Method (PAM) Vol.
II (DP Barcode D257337, W. Donovan, 7/
1/99). HED concludes that the GC/NPD
method RM—-33P-1-3a is adequate for
enforcement of the recommended
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tolerance levels for residues of
pyriproxyfen per se in/on Brassica leafy
vegetables, cucurbit vegetables, olive,
okra, sugar apple, cherimoya, atemoya,
custard apple, ilama, soursop, birba, fig,
avocado, papaya, star apple, black
sapote, mango, sapodilla, canistel, and
mamey sapote. As tolerances for
residues of pyriproxyfen in livestock
commodities are not required at this
time, enforcement methodology for
determining residues in livestock are
not required.

MRM testing data have previously
been provided (PP#6F04737, DP
Barcode D228556, J. Garbus, 5/6/97) for
pyriproxyfen. Pyriproxyfen was
recovered from fortified apple and
cotton samples through protocols A, C,
D, E, and F. The results have been
forwarded to FDA.

Adequate enforcement methodology
(example—gas chromotography) is
available to enforce the tolerance
expression. The method may be
requested from: Francis Griffith,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905; e-
mail address: griffith.francis@epa.gov.

B. International Residue Limits

There are no Codex, Canadian, or
Mexican maximum residue limits
(MRLs) for residues of pyriproxyfen in/
on any of the crops involved in the
proposed new uses. Therefore,
international harmonization is not an
issue at this time.

V. Conclusion

Therefore, the tolerances are
established for residues of pyriproxyfen,
[2-[1-methyl-2-(4-
phenoxyphenoxy)ethoxy]pyridine], in
or on Brassica, head and stem, subgroup
5A; Brassica, leafy greens, subgroup 5B;
vegetable, cucurbit, group 9; olive and
olive, oil at 0.70, 2.0, 0.10, 1.0, and 2.0
ppm.respectively.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA

provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0345 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before May 6, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please

identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by telephone at (703)
305-5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to: Mr.
Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2002-0345, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account



10982 Federal Register/Vol.

68, No. 45/Friday, March 7, 2003 /Rules and Regulations

uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled

Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on Tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian Tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of this final

rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 24, 2003.
Debra Edwards,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.510 is amended by
alphabetically adding commodities to
the table in paragraph (a)(1) to read as
follows:

§180.510 Pyriproxyfen; tolerances for
residues.

(a) * * *
(1) * * *
. Parts per
Commodity million

* * * * *
Brassica, head and stem, sub-

group 5A ., 0.70
Brassica, leafy greens, sub-

group 5B .. 2.0

* * * * *
OlIVE oot 1.0
Olive, oil .. 2.0

* * * * *
Vegetable, cucurbit, group 9 ... 0.10

* * * * *

* * * * *

[FR Doc. 03-5478 Filed 3—6—-03; 8:45 am|
BILLING CODE 6560-50-S
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0037; FRL-7290-9]

1,3 Benzene Dicarboxylic Acid, 5-
Sulfo-, 1,3-Dimethyl Ester, Sodium
Salt, Polymer with 1,3-Benzene
Dicarboxylic Acid, 1,4-Benzene
Dicarboxylic Acid, Dimethyl 1,4-
Benzene Dicarboxylate and 1,2-
Ethanediol; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 1,3 benzene
dicarboxylic acid, 5-sulfo-, 1,3-dimethyl
ester, sodium salt, polymer with 1,3-
benzene dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol; when
used as an inert ingredient. Rhodia Inc.,
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA)
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of 1,3 benzene dicarboxylic
acid, 5-sulfo-, 1,3-dimethyl ester,
sodium salt, polymer with 1,3-benzene
dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol.
DATES: This regulation is effective
March 7, 2003. Objections and requests
for hearings, identified by docket ID
number OPP-2003-0037, must be
received on or before May 6, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit XI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Bipin Gandhi, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
703-308-8380; e-mail address:
gandhi.bipin@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, pesticide

manufacturer, or antimicrobial pesticide
manufacturer. Potentially affected
entities may include, but are not limited
to:

¢ Industry (NAICS 111), e.g., Crop
Production.

¢ Industry (NAICS 112), e.g., Animal
Production.

¢ Industry (NAICS 311), e.g., Food
manufacturing.

¢ Industry (NAICS 32532), e.g.,
Pesticide Manufacturing.

¢ Industry (NAICS 32561), e.g.,
Antimicrobial Pesticide.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0037. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment

system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of November
15, 2002 (67 FR 69217) (FRL-7280-1),
EPA issued a notice pursuant to section
408 of the FFDCA, 21 U.S.C. 3464, as
amended by the FQPA (Public Law 104
—170), announcing the filing of a
pesticide petition (PP 2E6515) by
Rhodia, Inc., CN 7500, Prospect Plains
Rd., Cranbury, NJ 08512-7500. That
notice included a summary of the
petition prepared by the petitioner.
There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.960 be amended by establishing an
exemption from the requirement of a
tolerance for residues of 1,3 benzene
dicarboxylic acid, 5-sulfo-, 1,3-dimethyl
ester, sodium salt, polymer with 1,3-
benzene dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol; CAS
Reg. No. 212842—-88-1.

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing an exemption from the
requirement of a tolerance and to
“ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue...” and specifies factors EPA is
to consider in establishing an
exemption.
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IIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers that should
present minimal or no risk. The

definition of a polymer is given in 40
CFR 723.250(b). The following
exclusion criteria for identifying these
low risk polymers are described in 40
CFR 723.250(d).

1. The polymer, 1,3 benzene
dicarboxylic acid, 5-sulfo-, 1,3-dimethyl
ester, sodium salt, polymer with 1,3-
benzene dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol, is not
a cationic polymer nor is it reasonably
anticipated to become a cationic
polymer in a natural aquatic
environment.

2. The polymer does contain as an
integral part of its compostion the
atomic elements carbon, hydrogen,
oxygen and sulfur.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer, 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol, also meets, as required, the
following exemption criteria specified
in 40 CFR 723.250(e).

7. The polymer’s minimum number
average molecular weight (NAMW) of
2,580 is greater than 1,000 and less than
10,000 daltons. The polymer contains
less than 10% oligomeric material
below MW 500 and less than 25%
oligomeric material below MW 1,000,
and the polymer does not contain any
reactive functional groups.

Thus, 1,3 benzene dicarboxylic acid,
5-sulfo-, 1,3-dimethyl ester, sodium salt,
polymer with 1,3-benzene dicarboxylic
acid, 1,4-benzene dicarboxylic acid,
dimethyl 1,4-benzene dicarboxylate and
1,2-ethanediol meet all the criteria for a
polymer to be considered low risk under
40 CFR 723.250. Based on its
conformance to the above criteria, no
mammalian toxicity is anticipated from
dietary, inhalation, or dermal exposure
to 1,3 benzene dicarboxylic acid, 5-
sulfo-, 1,3-dimethyl ester, sodium salt,
polymer with 1,3-benzene dicarboxylic

acid, 1,4-benzene dicarboxylic acid,
dimethyl 1,4-benzene dicarboxylate and
1,2-ethanediol.

V. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol could be present in all raw
and processed agricultural commodities
and drinking water, and that non-
occupational, non-dietary exposure was
possible. The minimum NAMW of 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol is 2,580 daltons. Generally, a
polymer of this size would be poorly
absorbed through the intact
gastrointestinal tract or through intact
human skin. Since 1,3 benzene
dicarboxylic acid, 5-sulfo-, 1,3-dimethyl
ester, sodium salt, polymer with 1,3-
benzene dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol
conform to the criteria that identify a
low risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

VI. Cumulative Effects

Section 408 (b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information” concerning the cumulative
effects of a particular chemical’s
residues and “other substances that
have a common mechanism of toxicity.”
The Agency has not made any
conclusions as to whether or not 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol share a common mechanism
of toxicity with any other chemicals.
However, 1,3 benzene dicarboxylic acid,
5-sulfo-, 1,3-dimethyl ester, sodium salt,
polymer with 1,3-benzene dicarboxylic
acid, 1,4-benzene dicarboxylic acid,
dimethyl 1,4-benzene dicarboxylate and
1,2-ethanediol conform to the criteria
that identify a low risk polymer. Due to
the expected lack of toxicity based on
the above conformance, the Agency has
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determined that a cumulative risk
assessment is not necessary.

VII. Determination of Safety for U.S.
Population

Based on the conformance to the
criteria used to identify a low risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population from aggregate exposure
to residues of 1,3 benzene dicarboxylic
acid, 5-sulfo-, 1,3-dimethyl ester,
sodium salt, polymer with 1,3-benzene
dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol.

VIII. Determination of Safety for Infants
and Children

FFDCA section 408 of the FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of 1,3 benzene dicarboxylic
acid, 5-sulfo-, 1,3-dimethyl ester,
sodium salt, polymer with 1,3-benzene
dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol, EPA
has not used a safety factor analysis to
assess the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

IX. Other Considerations

A. Endocrine Disruptors

There is no available evidence that 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol is an endocrine disruptor.

B. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. International Tolerances

The Agency is not aware of any
country requiring a tolerance for 1,3
benzene dicarboxylic acid, 5-sulfo-, 1,3-
dimethyl ester, sodium salt, polymer
with 1,3-benzene dicarboxylic acid, 1,4-
benzene dicarboxylic acid, dimethyl
1,4-benzene dicarboxylate and 1,2-
ethanediol nor have any CODEX
Maximum Residue Levels (MRLs) been
established for any food crops at this
time.

X. Conclusion

Accordingly, EPA finds that
exempting residues of 1,3 benzene
dicarboxylic acid, 5-sulfo-, 1,3-dimethyl
ester, sodium salt, polymer with 1,3-
benzene dicarboxylic acid, 1,4-benzene
dicarboxylic acid, dimethyl 1,4-benzene
dicarboxylate and 1,2-ethanediol from
the requirement of a tolerance will be
safe.

XI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
—0OPP-2003-0037 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before May 6, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in

40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm. 104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit XLA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number—
OPP-2003-0037, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
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Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XII. Statutory and Executive Order
Review

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency

action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on

one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 30, 2003.

Debra Edwards,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2.In § 180.960 the table is amended
by adding alphabetically the following
inert ingredient to read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

* * * * *
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Polymers CAS No.

* * * * *

1,3 Benzene dicarboxylic
acid, 5-sulfo-, 1,3-di-
methyl ester, sodium
salt, polymer with 1,3-
benzene dicarboxylic
acid, 1,4-benzene
dicarboxylic acid, di-
methyl 1,4-benzene
dicarboxylate and 1,2-
ethanediol, minimum
number average mo-
lecular weight (in amu),
2,580

* * *

212842-88-1
* *

[FR Doc. 03-5479 Filed 3—6—-03; 8:45 am|
BILLING CODE 6560-50-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412

[CMS-1177-F2]

RIN 0938-AK69

Medicare Program; Prospective
Payment System for Long-Term Care

Hospitals: Implementation and FY 2003
Rates; Correcting Amendment

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correcting
amendment.

SUMMARY: In the August 30, 2002 issue
of the Federal Register (67 FR 55954),
we published a final rule for the
Prospective Payment System for Long
Term Care Hospitals. The effective date
was October 1, 2002. This correcting
amendment corrects a limited number
of technical and typographical errors
identified in the August 30, 2002 final
rule.

EFFECTIVE DATE: This correcting
amendment is effective March 7, 2003.
FOR FURTHER INFORMATION CONTACT: Tzvi
Hefter, (410) 786—4487.

SUPPLEMENTARY INFORMATION:
Need for Corrections

1. We redesignated §412.23(e)(2) as
§412.23(e)(2)(ii) in the August 30, 2002
final rule, but failed to make a
conforming change to existing
§412.22(h)(3)(ii) of the Code of Federal
Regulations (CFR) which contains a cite
to §412.23(e)(2) instead of
§412.23(e)(2)(ii). This incorrect cite, if
left uncorrected, would change our
policy concerning satellite hospitals. In

order to avoid this result, we are
revising § 412.22(h)(3)(ii), to reference
§412.23(e)(2)(ii).

2. When we added §412.541(d)(1), we
inadvertently omitted information on
outlier payments. The regulation on
interim payments for hospitals not
receiving periodic interim payments
under the long-term care hospital
prospective payment system (LTCH
PPS) was designed to conform with the
interim payment regulation at
§412.116(d) under the inpatient
prospective payment system (IPPS). As
it now reads, the paragraph
misrepresents CMS outlier policy for the
LTCH PPS by prohibiting LTCHs from
including outliers on interim bills. As
revised, instead of prohibiting
appropriate outlier payments for
Medicare patients with unusually long
lengths of stay, this regulation will now
conform to the regulation at §412.116(d)
and allow appropriate outlier payments.
Section 412.541(d)(1) is revised by
deleting the last sentence and replacing
it with the following: “Payment for the
interim bill is determined as if the bill
were a final discharge bill and includes
any outlier payment determined as of
the last day for which services have
been billed.”

3. In the August 30, 2002 final rule,
we incorrectly stated two wage index
amounts for MSA 3810 in Table 1 on
page 56065 of the rule. On page 56065
in the third column (Full wage index) of
Table 1, the figure 0.8513 is corrected to
read 0.9794. On page 56065 in the
fourth column (/s wage index) of Table
1, the figure 0.9703 is corrected to read
0.9959. We established in the August
30, 2002 final rule (67 FR 56018) for the
LTCH PPS that the wage data used in
calculations for the wage index would
be computed based on the same data
used by inpatient acute care hospital
prospective payment system (IPPS).
Wage index values published in the
IPPS final rule on August 1, 2002 (67 FR
50155, 50199, and 50217) have been
determined to be incorrect. On
September 30, 2002, a program
memorandum (Transmittal A—02—092)
set forth the correct values and
presently a correction notice is being
prepared for publication for the IPPS
wage index values. Since the IPPS data
upon which the LTCH wage index for
MSA 810 is based has been corrected,
this data change would necessarily
require a correction in the LTCH wage
index for MSA 3810. Publishing this
correction provides the accurate wage
index adjustment factor under the LTCH
PPS that will disclose to providers in
this metropolitan statistical area (MSA)
how this adjustment will affect their
payments.

Correction of Errors in the Preamble of
August 30, 2002 Final Rule

1. On page 56065 in the third column
(Full wage index) of Table 1, the figure
0.8513 is corrected to read 0.9794.

2. On page 56065 in the fourth
column (% wage index) of Table 1, the
figure 0.9703 is corrected to read 0.9959.

Summary of Technical Corrections to
the Regulations Text of the August 30,
2002 Final Rule

1. In the August 30, 2002 final rule,
we redesignated §412.23(e)(2) as
§412.23(e)(2)(ii), but did not make a
conforming change to §412.22(h)(3)(ii).
Presently, § 412.22(h)(3)(ii) cites
§412.23(e)(2) instead of
§412.23(e)(2)(ii). This error, which
appears to change our policy concerning
satellite hospitals, is corrected by
revising §412.22(h)(3)(ii), to reference
§412.23(e)(2)(ii).

2. In the August 30, 2002 final rule
(67 FR 56055), we inadvertently omitted
part of a sentence in §412.541(d)(1).
Presently, the sentence reads as
“Payment for the interim bill is
determined as if the bill were a final
discharge bill” but does not address
outlier payments. This regulation was
designed to conform with the policy on
billing for outliers on an interim bill of
the IPPS, in §412.116(d). The last
sentence of §412.541(d)(1) is revised to
read as follows: “Payment for the
interim bill is determined as if the bill
were a final discharge bill and includes
any outlier payment determined as of
the last day for which services have

been billed.”

Waiver of Proposed Rulemaking and
Effective Date

We ordinarily publish a correcting
amendment of proposed rulemaking in
the Federal Register to provide a period
for public comment before the
provisions of a correcting amendment
such as this can take effect. We can
waive this procedure, however, if we
find good cause that a notice and
comment procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporate a statement of
finding and its reasons in the correcting
amendment issued.

We find for good cause that it is
unnecessary to undertake notice and
public comment procedures because
this correcting amendment does not
make any substantive policy changes.
This document makes technical
corrections and conforming changes to
the August 30, 2002 final rule (67 FR
55954). Therefore, for good cause, we
waive notice and public comment
procedures under 5 U.S.C. 553(b)(B). In
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addition, since these corrections make
no substantive policy changes, LTCHs
would not require additional time to
prepare to implement these items.
Therefore, for good cause, we find it
unnecessary to delay the effective date
for the changes in this correcting
amendment. Consequently, we waive
the 30-day delay in effective date for
this correcting amendment.

List of Subjects in 42 CFR Part 412

Administrative practice and
procedure, Health facilities, Medicare,
Puerto Rico, Reporting and
recordkeeping requirements.

42 CFR chapter IV part 412 is
amended as set forth below:

PART 412—PROSPECTIVE PAYMENT
SYSTEMS FOR INPATIENT HOSPITAL
SERVICES

1. The authority citation for part 412
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

2. Section 412.22 is amended by
revising paragraph (h)(3)(ii) to read as
follows:

§412.22 [Amended]
(h) Satellite facilities. * * *
(3) * * %

(ii) Any hospital excluded from the
prospective payment systems under
§412.23(e)(2)(ii).

* * * * *

§412.541 [Amended]

3. Section 412.541 is amended by
revising the the final sentence of
paragraph (d)(1) to read as follows:

* * * * *

(d) EE

(1) * * * Payment for the interim bill
is determined as if the bill were a final
discharge bill and includes any outlier
payment determined as of the last day
for which services have been billed.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance)

Dated: March 3, 2003.
Ann Agnew,
Executive Secretary to the Department.
[FR Doc. 03-5360 Filed 3-6—03; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 1
RIN 9991-AA36

[Docket No. OST-1999-6189]

Organization and Delegation of Powers
and Duties, Update of Secretarial
Delegations

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Office of the Secretary of
Transportation (OST) is updating the
delegations of authority from the
Secretary to the Administrator of the
Federal Motor Carrier Safety
Administration (FMCSA) and to the
Under Secretary of Transportation for
Security. By this action, the Secretary
revokes the delegation of authority to
the Federal Motor Carrier Safety
Administrator to carry out the
provisions of 49 U.S.C. 5103a related to
security risk determinations and
delegates the authority to the Under
Secretary of Transportation for Security
to reflect the current organizational
posture of the Department of
Transportation and to facilitate the
orderly transfer of the functions of the
Transportation Security Administration
(TSA), and the functions of the
Secretary related thereto, to the
Department of Homeland Security
pursuant to section 403 of the
Homeland Security Act (HSA).
EFFECTIVE DATE: This final rule is
effective on March 7, 2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Patricia A. Burke, Office of the Chief
Counsel, MC-CC, (202) 366—0834,
Federal Motor Carrier Safety
Administration, U.S. Department of
Transportation, 400 7th Street, SW.,
Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

Electronic Access

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: http://www.access.gpo.gov/
nara. You can also view and download
this document by going to the webpage
of the Department’s Docket Management
System (http://dms.dot.gov). On that
webpage, click on “search.” On the next

page, type in the four-digit docket
number shown on the first page of this
document. Then click on “search.”

Background

Section 1012 of the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism (USA PATRIOT
ACT) Act of 2001, [Public Law 107-56,
115 Stat. 272 at 396, (October 26, 2001)],
amended title 49 United States Code, by
adding a new section 5103a, relating to
limitations on issuance of licenses to
individuals who operate motor vehicles
transporting hazardous materials in
commerce. Section 5103a(a)(1) provides
that ““a State may not issue to any
individual a license to operate a motor
vehicle transporting in commerce a
hazardous material unless the Secretary
of Transportation has first determined,
upon receipt of a notification under
subsection (c)(1)(B), that the individual
does not pose a security risk warranting
denial of the license.”

Section 101 of the Aviation and
Transportation Security Act,
(ATSA)[Public Law 107-71, 115 Stat.
597, (November 19, 2001)], amended
title 49 United States Code, by adding
a new section 114, creating the TSA and
providing that the Under Secretary shall
be responsible for security in all modes
of transportation, including security
responsibilities not only over aviation
security, but over other modes of
transportation that are exercised by the
Department. See 49 U.S.C. 114(d)(2). On
December 28, 2001, the Secretary of
Transportation issued a final rule
amending Part 1 of title 49 CFR, to
reflect the new DOT operating
administration and its general
responsibilities and on July 23, 2002,
the TSA issued a final rule (49 CFR
1502.1) stating the responsibilities of the
Under Secretary of Transportation for
Security, including security
responsibilities over all modes of
transportation. The Secretary’s decision
to transfer primary responsibility over
the security determination function to
TSA takes into account the statutory
changes brought about by the ATSA and
the HSA. However, the FMCSA will
continue to have § 5103a related
responsibilities under the commercial
driver’s license (CDL) program (49
U.S.C. 31305(a)(5)(C)). The revised
delegations more accurately reflect the
respective roles and responsibilities of
the two administrations.

This final rule updates the delegations
of authority from the Secretary to the
FMCSA Administrator and the Under
Secretary of Transportation for Security
to reflect the organizational posture of
the Department. As such, the final rule
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is ministerial in nature and relates only
to Departmental management,
organization, procedure, and practice.
Since this amendment relates to
departmental organization, procedure
and practice, notice and comment are
unnecessary under 5 U.S.C. 553(b).

Furthermore, this rule does not
impose substantive requirements on the
public. Also, this final rule facilitates
the Department of Transportation’s
ability to orderly transfer the functions
of the TSA and the functions of the
Secretary related thereto to the
Department of Homeland Security
pursuant to section 403 of the
Homeland Security Act of 2002.
Consequently, the Department finds that
there is good cause under 5 U.S.C.
553(d)(3) to make this rule effective on
the date of publication in the Federal
Register.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

The final rule is not considered a
significant regulatory action under
Executive Order 12866 and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.

B. Executive Order 13132

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999. This final
rule does not have a substantial direct
effect on, or sufficient federalism
implications for, the States, nor would
it limit the policymaking discretion of
the States. Therefore, the consultation
and funding requirements do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments’’).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities. I
hereby certify this final rule, which

amends the CFR to reflect a delegation
of authority from the Secretary to the
FMCSA Administrator and to the
Undersecretary of Transportation for
Security, will not have a significant
economic impact on a substantial
number of small businesses.

E. Paperwork Reduction Act

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—[AMENDED]

1. The authority citation for part 1 is
revised to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672, 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub. L. 106—
159, 113 Stat. 1748; Pub. L. 107-56, 115 Stat.
396; Pub. L. 107-71, 115 Stat. 597.

2. Add §1.68 to read as follows:

§1.68 Delegations to the Under Secretary
of Transportation for Security for the
Transportation Security Administration.

(a) Carry out the functions vested in
the Secretary by 49 U.S.C. 5103a
relating to security risk determinations
for the issuance of licenses to operate
motor vehicles transporting hazardous
materials in commerce.

(b) [Reserved]

3.In § 1.73 revise paragraphs (d)(2)
and (e) to read as follows:

§1.73 Delegations to the Administrator of
the Federal Motor Carrier Safety
Administration.

* * * * *

(d) * ok *

(2) Carry out the functions vested in
the Secretary by 49 U.S.C. 5112 relating
to highway routing of hazardous
materials; 49 U.S.C. 5109 relating to
motor carrier safety permits, except
subsection (f); 49 U.S.C. 5113 relating to
unsatisfactory safety ratings of motor
carriers; 49 U.S.C. 5125(a) and (c)—(f),
relating to preemption determinations
or waivers of preemption of hazardous
materials highway routing requirements;
49 U.S.C. 5105(e) relating to inspections
of motor vehicles carrying hazardous

material; and 49 U.S.C. 5119 relating to
uniform forms and procedures.

(e) Carry out the functions vested in
the Secretary by 49 U.S.C. chapter 313
relating to commercial motor vehicle
operators, including the requirement of
section 31305(a)(5)(C) that States issue a
hazardous materials endorsement to a
commercial driver’s license only after
being informed pursuant to 49 U.S.C.
5103a that the applicant does not pose
a security risk warranting denial of the

license.
* * * * *

Issued in Washington, DC, on this 27th day
of February, 2003.

Norman Y. Mineta,

Secretary of Transportation.

[FR Doc. 03-5288 Filed 3-6—03; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

[Docket No. 030124019-3040-02; I.D.
010703B]

RIN 0648-AQ67

Pacific Halibut Fisheries; Catch
Sharing Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; annual management
measures for Pacific halibut fisheries
and approval of catch sharing plan, and
final rule; changes to the Catch Sharing
Plan and to sport fishing management.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA (AA), on behalf of
the International Pacific Halibut
Commission (IPHC), publishes annual
management measures promulgated as
regulations by the IPHC and approved
by the Secretary of State governing the
Pacific halibut fishery. The AA also
announces modifications to the Catch
Sharing Plan (CSP) for Area 2A and
implementing regulations for 2003.
These actions are intended to enhance
the conservation of Pacific halibut and
further the goals and objectives of the
Pacific Fishery Management Council
(PFMC) and the North Pacific Fishery
Management Council (NPFMC).

DATES: The amendment to
§300.63(a)(3)(ii) is effective March 1,
2003. The final rule for the annual
management measures for Pacific
halibut fisheries and approval of catch
sharing plan is effective March 1, 2003.
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ADDRESSES: Copies of the CSP and the
environmental assessment/regulatory
impact review (EA/RIR) are available at
NMFS Northwest Region, 7600 Sand
Point Way NE., Seattle, WA 98115-0070
The CSP is also available on the
Northwest Region home page at http://
WWW.NWI.noaa.gov.

FOR FURTHER INFORMATION CONTACT: ]ay
Ginter, 907-586—7228 or Jamie Goen,
206-526-6140.

SUPPLEMENTARY INFORMATION:
Electronic Access

This final rule also is accessible via
the Internet at the Office of the Federal
Register’s Web site at http://
www.access.gpo.gov/su--docs/aces/
aces140.htm.

Background

The IPHC has promulgated
regulations governing the Pacific halibut
fishery in 2003 under the Convention
between the United States and Canada
for the Preservation of the Halibut
Fishery of the North Pacific Ocean and
Bering Sea (Convention), signed at
Ottawa, Ontario, on March 2, 1953, as
amended by a Protocol Amending the
Convention (signed at Washington, DC,
on March 29, 1979). The IPHC
regulations have been approved by the
Secretary of State of the United States
under section 4 of the Northern Pacific
Halibut Act (Halibut Act, 16 U.S.C. 773—
773k). Pursuant to regulations at 50 CFR
300.62, the approved IPHC regulations
setting forth the 2003 IPHC annual
management measures are published in
the Federal Register to provide notice of
their effectiveness, and to inform
persons subject to the regulations of the
restrictions and requirements. These
management measures are effective
until superceded by the 2004
management measures that NMFS will
publish in the Federal Register.

The IPHC held its annual meeting in
Victoria, British Columbia, on January
21-24, 2003, and adopted regulations
for 2003. The substantive changes to the
previous IPHC regulations (67 FR 12885,
March 20, 2002) include:

1. New commercial fishery opening
date of March 1;

2. New commercial fishery closing
date of November 15;

3. Exemption from clearance
requirements in Area 4 for those vessel
operators using a NMFS-approved
vessel monitoring system and
complying with the requirements of 50
CFR 679.28(f)(3), (f)(4), and (f)(5);
receiving a confirmation number from
NOAA Enforcement prior to fishing; and
transmitting until all halibut caught are

landed;

4. Opening dates for the Area 2A
commercial directed halibut fishery;

5. Revising the term ‘““vessel” to
“harvesting vessel” for purposes of
allowing fillets from legally landed and
retained fish to be possessed only
aboard a vessel, in port, up to 1800
hours local time on the calendar day
following the offload;

6. Using the term “landed’” halibut
rather than “delivered” halibut for
purposes of meeting the requirement of
retaining records by vessel operators;

7. Updating coordinates for the Cape
Spencer light used for the Area 2C-3A
boundary (58°11'54" N, 136°38'24" W)
to agree with the U.S. Coast Guard light
list;

8. Allowing Area 4D Community
Development Quota (CDQ) harvest to be
taken in Area 4E;

9. Adoption of the revised Area 2A
CSP;

10. New depth-based closed areas for
the Area 2A commercial directed
halibut fishery, and;

11. Season dates for the Area 2A tribal
fishery.

The IPHC recommended to the
governments of Canada and the United
States catch limits for 2003 totaling
74,920,000 lb, identical to the regulatory
area catch limits in 2002. The IPHC staff
reported on the assessment of the
Pacific halibut stock in 2002. Some
significant changes occurred in the
assessment as a result of changes in the
underlying data being analyzed and the
persistence of smaller sizes at the same
age in the central part of the halibut
range. These changes created some
uncertainty about differences in the
biomass of the stock estimated from the
current and the previous assessment.
Analyses were conducted for the 2002
assessment to ensure that the stock is
not in any danger of being
overharvested. However, the staff needs
to resolve these technical issues of the
assessment over the next year. In
addition, IPHC staff is investigating a
new harvest policy that may result in
greater stability in the yield from the
fishery and insulate the process of
setting catch limits from technological
changes in the assessment. This harvest
policy will also need to be reviewed by
the IPHC. The resolution of the
technical issues of the assessment may
indicate a larger estimate of biomass in
the central region of the stock
distribution, but application of the
proposed harvest policy might dictate
slightly lower yields. Because these two
processes may be somewhat
counterbalancing, the staff wishes to
complete its investigations before
recommending any changes to present
catch limits or the harvest policy. While

the trajectory of the halibut stock
biomass is downward, the biomass is
still above the long-term average level
and is expected to remain above this
level for the next several years.

This action also implements the CSP
for regulatory Area 2A. This plan was
developed by the PFMC under authority
of the Halibut Act. Section 5 of the
Halibut Act (16 U.S.C. 773c) provides
the Secretary of Commerce (Secretary)
with general responsibility to carry out
the Convention and to adopt such
regulations as may be necessary to
implement the purposes and objectives
of the Convention and the Halibut Act.
The Secretary’s authority has been
delegated to the AA. Section 5 of the
Halibut Act (16 U.S.C. 773c(c)) also
authorizes the Regional Fishery
Management Council having authority
for the geographic area concerned to
develop regulations governing the
Pacific halibut catch in United States
Convention waters that are in addition
to, but not in conflict with, regulations
of the IPHC. Pursuant to this authority,
NMFS requested that the PFMC allocate
halibut catches should such allocation
be necessary.

Catch Sharing Plan for Area 2A

The PFMC’s Area 2A CSP allocates
the halibut catch limit for Area 2A
among treaty Indian, non-treaty
commercial, and non-treaty sport
fisheries in and off Washington, Oregon,
and California. Under the CSP, 35
percent of the Area 2A total allowable
catch (TAC) is allocated to Washington
treaty Indian tribes in Subarea 2A-1,
and 65 percent is allocated to non-treaty
fisheries in Area 2A. Treaty fisheries are
divided into commercial fisheries, and
ceremonial and subsistence fisheries.
The allocation to non-treaty fisheries is
divided into three shares, with the
Washington sport fishery (north of the
Columbia River) receiving 36.6 percent,
the Oregon/California sport fishery
receiving 31.7 percent, and the
commercial fishery receiving 31.7
percent. The non-treaty commercial
allocation is further divided between a
directed halibut longline fishery (85
percent) and an incidental catch
allowance in the salmon troll fishery (15
percent). The directed commercial
fishery in Area 2A is confined to
southern Washington (south of
46°53'18" N. lat.), Oregon and
California. North of Point Chehalis, WA
(46°53'18" N. lat.), halibut may be
retained by longline vessels
participating in the limited entry,
primary sablefish fishery. Incidental
halibut retention in the primary
sablefish fishery is only allowable when
the overall Area 2A TAC is above
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900,000 1b (408.2 mt), which it is in
2003. [NOTE: New for 2003, regulations
for the Pacific Coast groundfish fishery
require participants in the primary
sablefish fishery in which halibut may
be retained to follow depth-based
management restrictions (i.e., closed
areas) as described in a proposed rule
published in the Federal Register on
January 7, 2003 (68 FR 936). The final
rule for the Pacific Coast groundfish
fishery, including depth-based
management measures, will publish in
the Federal Register. The CSP also
divides the sport fisheries into seven
geographic areas each with separate
allocations, seasons, and bag limits.

For 2003, PFMC recommended
changes to the CSP to modify the Pacific
halibut fisheries in Area 2A in 2003 and
beyond pursuant to recommendations
from the Washington Department of
Fish and Wildlife (WDFW) and the
Oregon Department of Fish and Wildlife
(ODFW). These changes to the CSP will
implement closed areas for the
Washington North Coast sport fishery
subarea and the nontreaty commercial
halibut fishery to protect yelloweye
rockfish, allocate subarea halibut quota
between the May and June sport seasons
in Washington’s North Coast subarea,
cap the incidental halibut retention
allocation for the primary sablefish
fishery at 70,000 1b (31.8 kg) when
halibut is available to that fishery, move
the season ending date for Oregon sport
fisheries in the North Central and South
Central areas from September 30 to
October 31, provide more flexibility for
inseason sport fishery management, and
revise the names of Oregon sport
seasons.

A complete description of the PFMC
recommended changes to the CSP,
notice of a draft Environmental
Assessment and Regulatory Impact
Review (EA/RIR), and proposed sport
fishery management measures were
published in the Federal Register on
February 6, 2003 (68 FR 6103) with a
request for public comments by
February 18, 2003. No public comments
were received. Therefore, NMFS has
finalized the EA/RIR, made a finding of
no significant impact, and approved the
changes to the CSP as proposed. Copies
of the complete CSP for Area 2A as
modified and the final EA/RIR are
available from the NMFS Northwest
Regional Office (see ADDRESSES).

The ODFW held public workshops
(after the IPHC set the Area 2A quota)
in early February 2003, to develop
recommendations on the opening dates
of the sport fisheries. WDFW did not
hold public meetings after the IPHC
annual meeting in 2003 because the
catch limit and season structure are the

same as in 2002. The WDFW and ODFW
sent letters to NMFS providing the
following recommendations on the
opening dates and season structure for
managing the sport fisheries consistent
with the CSP.

WDFW recommended a May 8 to July
18 season for eastern Puget Sound and
a May 22 to August 1 season for western
Puget Sound, 5 days per week (closed
Tuesday and Wednesday). The
recommended number of fishing days is
based on an analysis of past harvest
patterns in this fishery and meets the
requirements of the CSP for the overall
Puget Sound sport fishery subarea. For
the Washington North Coast subarea,
WDFW has recommended a season
opening May 1 and continuing until the
May sub-quota is taken, 5 days per week
(closed Sunday and Monday), and a
second season opening June 18 and
continuing until the remaining quota is
projected to be taken, 5 days per week
(closed Sunday and Monday). WDFW
also recommended changing the North
Coast subarea’s closed area to a “C-
shaped” area, known as the Yelloweye
Rockfish Conservation Area, in
accordance with (f)(1)(ii) of the CSP (see
ADDRESSES). This change in the size and
shape of the closed area is intended to
protect yelloweye rockfish, an
overfished groundfish species that
coexists with Pacific halibut. The “C-
shaped” area has been determined to be
an area with high interception of
yelloweye rockfish in recreational
fisheries. This area will be closed to
recreational groundfish and halibut
fishing. For the Washington South Coast
subarea, WDFW has recommended a
season opening May 1 and continuing
until the quota is taken, 5 days per week
(closed Friday and Saturday) in the
offshore area and 7 days per week in the
nearshore area. WDFW
recommendations for the Puget Sound,
North Coast and South Coast
Washington subareas meet the
requirements of the CSP.

Both WDFW and ODFW have
recommended opening the Columbia
River subarea on May 1 and continuing
the season until the quota has been
reached, 7 days per week. This
recommended season meets the
requirements of the CSP.

ODFW recommended starting the
nearshore fishery in the Oregon Central
Coast and South Coast subareas, on May
1 and continuing the season until the
sub-quota for that fishery is taken, 7
days per week. For the all-depth
fisheries in those subareas, ODFW
recommended a 6 day spring season of
May 8, 9, 10, 15, 16, and 17, based on
an analysis of past harvest rates. ODFW
further recommended a 4-day summer

all-depth season of August 1, 2, 8, and
9. If the spring season does not take the
entire spring sub-quota for these
subareas, ODFW recommended these
additional potential opening dates: June
19, 20, 21, 26, 27, and 28. If the summer
season does not take the entire summer
sub-quota for these subareas, ODFW
recommended these additional potential
opening dates: August 22 and 23,
September 5, 6, 19, and 20, October 17
and 18. These recommendations meet
the requirements of the CSP for these
subareas.

For the southernmost subarea, south
of Humbug Mountain, Oregon, ODFW
recommended opening this subarea on
May 1 and continuing the season until
September 30, 7 days per week. This
recommended season meets the
requirements of the CSP.

NMFS is implementing sport fishing
management measures in Area 2A based
on recommendations from the states in
accordance with the CSP.

Technical Correction to Halibut
Regulations

With this rule, NMFS will revise the
Federal halibut regulations at 50 CFR
300.63, which authorize vessels with
IPHC licenses that are operating in the
primary sablefish longline fishery north
of Pt. Chehalis to land halibut taken
incidentally in that fishery. The
technical correction will alter the
regulations to more clearly state that no
halibut taken in this fishery may be
landed south of Pt. Chehalis. This is a
minor clarification and has no
substantive effect on the environment or
the regulated community because it
only clarifies where halibut taken
incidentally in the primary sablefish
longline fishery may be landed.

Annual Halibut Management Measures

The annual management measures
that follow for the 2003 Pacific halibut
fishery are identical to those

recommended by the IPHC and
approved by the Secretary of State.

2003 Pacific Halibut Fishery
Regulations

Regulations respecting the
Convention Between Canada and the
United States of America for the
Preservation of the Halibut Fishery of
the Northern Pacific Ocean and Bering
Sea.

1. Short Title

These regulations may be cited as the
Pacific Halibut Fishery Regulations.

2. Application

(1) These Regulations apply to
persons and vessels fishing for halibut
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in, or possessing halibut taken from the
maritime area as defined in Section 3.

(2) Sections 3 to 6 apply generally to
all halibut fishing.

(3) Sections 7 to 21 apply to
commercial fishing for halibut.

(4) Section 22 applies to the United
States treaty Indian fishery in subarea
2A-1.

(5) Section 23 applies to customary
and traditional fishing in Alaska.

(6) Section 24 applies to sport fishing
for halibut.

(7) These Regulations do not apply to
fishing operations authorized or
conducted by the Commission for
research purposes.

3. Interpretation

(1) In these Regulations,

(a) Authorized officer means any
State, Federal, or Provincial officer
authorized to enforce these regulations
including, but not limited to, the
National Marine Fisheries Service
(NMFS), Canada’s Department of
Fisheries and Oceans (DFO), Alaska
Division of Fish and Wildlife Protection
(ADFWP), United States Coast Guard
(USCG), Washington Department of Fish
and Wildlife (WDFW), and the Oregon
State Police (OSP);

(b) Authorized clearance personnel
means an authorized officer of the
United States, a representative of the
Commission, or a designated fish
processor;

(c) Charter vessel means a vessel used
for hire in sport fishing for halibut, but
not including a vessel without a hired
operator;

(d) Commercial fishing means fishing,
other than treaty Indian ceremonial and
subsistence fishing as referred to in
section 22, and customary and
traditional fishing as referred to in
section 23 and defined by and regulated
pursuant to National Marine Fisheries
Service regulations published at 50 CFR
Code of Federal Regulations Part 300,
the resulting catch of which is sold or
bartered; or is intended to be sold or
bartered;

(e) Commission means the
International Pacific Halibut
Commission;

(f) Daily bag limit means the
maximum number of halibut a person
may take in any calendar day from
Convention waters;

(g) Fishing means the taking,
harvesting, or catching of fish, or any
activity that can reasonably be expected
to result in the taking, harvesting, or
catching of fish, including specifically
the deployment of any amount or
component part of setline gear
anywhere in the maritime area;

(h) Fishing period limit means the
maximum amount of halibut that may

be retained and landed by a vessel
during one fishing period;

(i) Land or offload with respect to
halibut, means the removal of halibut
from the catching vessel;

(j) License means a halibut fishing
license issued by the Commission
pursuant to section 4;

(k) Maritime area, in respect of the
fisheries jurisdiction of a Contracting
Party, includes without distinction areas
within and seaward of the territorial sea
and internal waters of that Party;

(1) Operator, with respect to any
vessel, means the owner and/or the
master or other individual on board and
in charge of that vessel;

(m) Overall length of a vessel means
the horizontal distance, rounded to the
nearest foot, between the foremost part
of the stem and the aftermost part of the
stern (excluding bowsprits, rudders,
outboard motor brackets, and similar
fittings or attachments);

(n) Person includes an individual,
corporation, firm, or association;

(o) Regulatory area means an area
referred to in section 6;

(p) Setline gear means one or more
stationary, buoyed, and anchored lines
with hooks attached;

(q) Sport fishing means all fishing
other than commercial fishing, treaty
Indian ceremonial and subsistence
fishing as referred to in section 22, and
customary and traditional fishing as
referred to in section 23 and defined in
and regulated pursuant to National
Marine Fisheries Service regulations
published in 50 Code of Federal
Regulations Part 300;

(r) Tender means any vessel that buys
or obtains fish directly from a catching
vessel and transports it to a port of
landing or fish processor;

(s) VMS transmitter means a NMFS-
approved vessel monitoring system
transmitter that automatically
determines a vessel’s position and
transmits it to a NMFS-approved
communications service provider.!

(2) In these Regulations, all bearings
are true and all positions are determined
by the most recent charts issued by the
United States National Ocean Service or
the Canadian Hydrographic Service.

(3) In these Regulations, all weights
shall be computed on the basis that the
heads of the fish are off and their
entrails removed.

4. Licensing Vessels for Area 2A

(1) No person shall fish for halibut
from a vessel, nor possess halibut on

1Call NOAA Enforcement Division, Alaska
Region, at 907-586—7225 between the hours of 0800
and 1600 local time for a list of NMFS-approved
VMS transmitters and communications service
providers.

board a vessel, used either for
commercial fishing or as a charter vessel
in Area 2A, unless the Commission has
issued a license valid for fishing in Area
2A in respect of that vessel.

(2) A license issued for a vessel
operating in Area 2A shall be valid only
for operating either as a charter vessel
or a commercial vessel, but not both.

(3) A vessel with a valid Area 2A
commercial license cannot be used to
sport fish for Pacific halibut in Area 2A.

(4) A license issued for a vessel
operating in the commercial fishery in
Area 2A shall be valid for one of the
following, but not both.

(a) The directed commercial fishery
during the fishing periods specified in
paragraph (2) of section 8 and the
incidental commercial fishery during
the sablefish fishery specified in
paragraph (3) of section 8; or

(b) The incidental catch fishery
during the salmon troll fishery specified
in paragraph (4) of section 8.

(5) A license issued in respect of a
vessel referred to in paragraph (1) of this
section must be carried on board that
vessel at all times and the vessel
operator shall permit its inspection by
any authorized officer.

(6) The Commission shall issue a
license in respect of a vessel, without
fee, from its office in Seattle,
Washington, upon receipt of a
completed, written, and signed
“Application for Vessel License for the
Halibut Fishery” form.

(7) A vessel operating in the directed
commercial fishery or the incidental
commercial fishery during the sablefish
fishery in Area 2A must have its
“Application for Vessel License for the
Halibut Fishery” form postmarked no
later than 11:59 p.m. on April 30, or on
the first weekday in May if April 30 is
a Saturday or Sunday.

(8) A vessel operating in the
incidental commercial fishery during
the salmon troll season in Area 2A must
have its “Application for Vessel License
for the Halibut Fishery” form
postmarked no later than 11:59 p.m. on
March 31, or the first weekday in April
if March 31 is a Saturday or Sunday.

(9) Application forms may be
obtained from any authorized officer or
from the Commission.

(10) Information on “Application for
Vessel License for the Halibut Fishery”
form must be accurate.

(11) The “Application for Vessel
License for the Halibut Fishery” form
shall be completed and signed by the
vessel owner.

(12) Licenses issued under this
section shall be valid only during the
year in which they are issued.



Federal Register/Vol.

68, No. 45/Friday, March 7, 2003 /Rules and Regulations

10993

(13) A new license is required for a
vessel that is sold, transferred, renamed,
or redocumented.

(14) The license required under this
section is in addition to any license,
however designated, that is required
under the laws of the United States or
any of its States.

(15) The United States may suspend,
revoke, or modify any license issued
under this section under policies and
procedures in Title 15, Code of Federal
Regulations, Part 904.

5. In-Season Actions

(1) The Commission is authorized to
establish or modify regulations during
the season after determining that such
action:

(a) Will not result in exceeding the
catch limit established preseason for
each regulatory area;

(b) Is consistent with the Convention
between the United States of America
and Canada for the Preservation of the
Halibut Fishery of the Northern Pacific
Ocean and Bering Sea, and applicable
domestic law of either Canada or the
United States; and

(c) Is consistent, to the maximum
extent practicable, with any domestic
catch sharing plans or other domestic
allocation programs developed by the
United States or Canadian governments.

(2) In-season actions may include, but
are not limited to, establishment or
modification of the following:

(a) Closed areas;

(b) Fishing periods;

(c) Fishing period limits;
(d) Gear restrictions;
(e) Recreational bag limits;

(f) Size limits; or

(g) Vessel clearances.

(3) In-season changes will be effective
at the time and date specified by the
Commission.

(4) The Commission will announce
in-season actions under this section by
providing notice to major halibut
processors; Federal, State, United States
treaty Indian, Provincial fishery
officials, and the media.

6. Regulatory Areas

The following areas shall be
regulatory areas (see Figure 1) for the
purposes of the Convention:

170°E 180° 170°W 160°W 150°W 140°W 130°W 120°W
65°N f , . e — , 65°N
Alaska -
60°N Benng Sea ¢4E vy 60°N
4D o 3A ‘
r'ﬁ,_c Closed Kodiak Is. 3
' - i 2C 2.
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- 4B f"" " 3
. Aleutian Is. o Queen Charlotte ls.‘ M %/
T ARE ,,w*“" d 4A 2
Gulf of Alaska 2B %
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2A
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Figure 1. Regulatory areas for the Pacific halibut fishery.

(1) Area 2A includes all waters off the
states of California, Oregon, and
Washington;

(2) Area 2B includes all waters off
British Columbia;

(3) Area 2C includes all waters off
Alaska that are east of a line running
340° true from Cape Spencer Light
(58°11'54" N. lat., 136°38'24" W. long.)
and south and east of a line running
205° true from said light;

(4) Area 3A includes all waters
between Area 2C and a line extending
from the most northerly point on Cape
Aklek (57°41'15" N. lat., 155°35'0" W.
long.) to Cape Ikolik (57°17'17" N. lat.,
154°47'18" W. long.), then along the
Kodiak Island coastline to Cape Trinity
(56°44'50" N. lat., 154°08'44" W. long.),
then 140° true;

(5) Area 3B includes all waters
between Area 3A and a line extending

150° true from Cape Lutke (54°29'00" N.
lat., 164°20'00" W. long.) and south of
54°49'00" N. lat. in Isanotski Strait;

(6) Area 4A includes all waters in the
Gulf of Alaska west of Area 3B and in
the Bering Sea west of the closed area
defined in section 10 that are east of
172°00'00" W. long. and south of
56°20'00" N. lat.;

(7) Area 4B includes all waters in the
Bering Sea and the Gulf of Alaska west
of Area 4A and south of 56°20'00" N.
lat.;

(8) Area 4C includes all waters in the
Bering Sea north of Area 4A and north
of the closed area defined in section 10
which are east of 171°00'00" W. long.,
south of 58°00'00" N. lat., and west of
168°00'00" W. long.;

(9) Area 4D includes all waters in the
Bering Sea north of Areas 4A and 4B,

north and west of Area 4C, and west of
168°00'00" W. long.;

(10) Area 4E includes all waters in the
Bering Sea north and east of the closed
area defined in section 10, east of
168°00'00" W. long., and south of
65°34'00" N. lat.

7. Fishing in Regulatory Area 4E and 4D

(1) Section 7 applies only to any
person fishing, or vessel that is used to
fish for, Area 4E Community
Development Quota (CDQ) or Area 4D
CDQ halibut provided that the total
annual halibut catch of that person or
vessel is landed at a port within Area 4E
or 4D.

(2) A person may retain halibut taken
with setline gear in Area 4E CDQ and
4D CDQ fishery that are smaller than the
size limit specified in section 13,
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provided that no person may sell or
barter such halibut.

(3) The manager of a CDQ
organization that authorizes persons to
harvest halibut in the Area 4E or 4D
CDQ fisheries must report to the
Commission the total number and
weight of undersized halibut taken and
retained by such persons pursuant to
section 7, paragraph (2). This report,
which shall include data and
methodology used to collect the data,
must be received by the Commission
prior to December 1 of the year in which
such halibut were harvested.

8. Fishing Periods

(1) The fishing periods for each
regulatory area apply where the catch
limits specified in section 11 have not
been taken.

(2) Each fishing period in the Area 2A
directed fishery 2 shall begin at 0800
hours and terminate at 1800 hours local
time on June 25, July 9, July 23, August
6, August 20, September 3, and
September 17 unless the Commission
specifies otherwise.

(3) Notwithstanding paragraph (7) of
section 11, an incidental catch fishery3
is authorized during the sablefish
seasons in Area 2A in accordance with
regulations promulgated by NMFS.

(4) Notwithstanding paragraph (2),
and paragraph (7) of section 11, an
incidental catch fishery is authorized
during salmon troll seasons in Area 2A
in accordance with regulations
promulgated by NMFS.

(5) The fishing period in Areas 2B, 2C,
3A, 3B, 4A, 4B, 4C, 4D, and 4E shall
begin at 1200 hours local time on March
1 and terminate at 1200 hours local time
on November 15, unless the
Commission specifies otherwise.

(6) All commercial fishing for halibut
in Areas 2A, 2B, 2C, 3A, 3B, 4A, 4B, 4C,
4D, and 4E shall cease at 1200 hours
local time on November 15.

9. Closed Periods

(1) No person shall engage in fishing
for halibut in any regulatory area other
than during the fishing periods set out
in section 8 in respect of that area.

(2) No person shall land or otherwise
retain halibut caught outside a fishing
period applicable to the regulatory area
where the halibut was taken.

2The directed fishery is restricted to waters that
are south of Point Chehalis, Washington (46°53'18"
N. lat.) under regulations promulgated by the
National Marine Fisheries Service and published in
the Federal Register.

3The incidental fishery during the directed, fixed
gear sablefish season is restricted to waters that are
north of Point Chehalis, Washington (46°53'18" N.
lat. under regulations promulgated by the National
Marine Fisheries Service and published in the
Federal Register.

(3) Subject to paragraphs (7), (8), (9),
and (10) of section 19, these Regulations
do not prohibit fishing for any species
of fish other than halibut during the
closed periods.

(4) Notwithstanding paragraph (3), no
person shall have halibut in his/her
possession while fishing for any other
species of fish during the closed
periods.

(5) No vessel shall retrieve any halibut
fishing gear during a closed period if the
vessel has any halibut on board.

(6) A vessel that has no halibut on
board may retrieve any halibut fishing
gear during the closed period after the
operator notifies an authorized officer or
representative of the Commission prior
to that retrieval.

(7) After retrieval of halibut gear in
accordance with paragraph (6), the
vessel shall submit to a hold inspection
at the discretion of the authorized
officer or representative of the
Commission.

(8) No person shall retain any halibut
caught on gear retrieved referred to in
paragraph (6).

(9) No person shall possess halibut
aboard a vessel in a regulatory area
during a closed period unless that vessel
is in continuous transit to or within a
port in which that halibut may be
lawfully sold.

10. Closed Area

All waters in the Bering Sea north of
55°00'00" N. lat. in Isanotski Strait that
are enclosed by a line from Cape
Sarichef Light (54°36'0" N. lat.,
164°55'42" W. long.) to a point at
56°20'00" N. lat., 168°30'00" W. long.;
thence to a point at 58°21'25" N.
latitude, 163°00'00" W. long.; thence to
Strogonof Point (56°53'18" N. lat.,
158°50'37" W. long.); and then along the
northern coasts of the Alaska Peninsula
and Unimak Island to the point of origin
at Cape Sarichef Light are closed to
halibut fishing and no person shall fish
for halibut therein or have halibut in
his/her possession while in those waters
except in the course of a continuous
transit across those waters. All waters in
Isanotski Strait between 55°00'00" N.
lat. and 54°49'00" N. lat. are closed to
halibut fishing.

11. Catch Limits

(1) The total allowable catch of
halibut to be taken during the halibut
fishing periods specified in section 8
shall be limited to the weight expressed
in pounds or metric tons shown in the
following table:

Catch limit
Regulatory area
Pounds Metric tons
2A: Directed com-
mercial, and inci-
dental commer-
cial during salm-
on troll fishery ... 262,000 118.8
2A: Incidental com-
mercial during
sablefish fishery 70,000 317
11,750,0 5,328.8
8,500,00 3,854.9
22,630,0 10,263.0
17,130,0 7,768.7
4,970,00 2,254.0
4,180,00 1,895.7
2,030,00 920.6
2,030,00 920.6
390,000 176.9

(2) Notwithstanding paragraph (1),
regulations pertaining to the division of
the Area 2A catch limit between the
directed commercial fishery and the
incidental catch fishery as described in
paragraph (4) of section 8 will be
promulgated by the National Marine
Fisheries Service and published in the
Federal Register.

(3) The Commission shall determine
and announce to the public the date on
which the catch limit for Area 2A will
be taken.

(4) Notwithstanding paragraph (1),
Area 2B will close only when all
Individual Vessel Quotas assigned by
Canada’s Department of Fisheries and
Oceans are taken, or November 15,
whichever is earlier.

(5) Notwithstanding paragraph (1),
Areas 2C, 3A, 3B, 4A, 4B, 4C, 4D, and
4E will each close only when all
Individual Fishing Quotas and all
Community Development Quotas issued
by the National Marine Fisheries
Service have been taken, or November
15, whichever is earlier:

(6) If the Commission determines that
the catch limit specified for Area 2A in
paragraph (1) would be exceeded in an
unrestricted 10-hour fishing period as
specified in paragraph (2) of section 8,
the catch limit for that area shall be
considered to have been taken unless
fishing period limits are implemented.

(7) When under paragraphs (2), (3),
and (6) the Commission has announced
a date on which the catch limit for Area
2A will be taken, no person shall fish
for halibut in that area after that date for
the rest of the year, unless the
Commission has announced the
reopening of that area for halibut
fishing.

(8) Notwithstanding paragraph (1), the
total allowable catch of halibut that may
be taken in the Area 4E directed
commercial fishery is equal to the
combined annual catch limits specified
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for the Area 4D and Area 4E Community on board said vessel and ensure that all ) Vessel
Development Quotas. The annual Area  halibut are weighed and reported on Overall length (in feet) class
4D CDQ catch limit will decrease by the State fish tickets.
equivalent amount of halibut CDQ taken (4) The provisions of paragraph (3) are 9195 i G
in Area 4E in excess of the annual Area  not intended to prevent retail over-the- 98+ s H

4F CDQ catch limit.

12. Fishing Period Limits

(1) It shall be unlawful for any vessel
to retain more halibut than authorized
by that vessel’s license in any fishing
period for which the Commission has
announced a fishing period limit.

(2) The operator of any vessel that
fishes for halibut during a fishing period
when fishing period limits are in effect
must, upon commencing an offload of
halibut to a commercial fish processor,
completely offload all halibut on board
said vessel to that processor and ensure
that all halibut is weighed and reported
on State fish tickets.

(3) The operator of any vessel that
fishes for halibut during a fishing period
when fishing period limits are in effect
must, upon commencing an offload of
halibut other than to a commercial fish
processor, completely offload all halibut

€——— 24 nches (61.0 cm) with head off —>

—

side sales to individual purchasers so
long as all the halibut on board is
ultimately offloaded and reported.

(5) When fishing period limits are in
effect, a vessel’s maximum retainable
catch will be determined by the
Commission based on:

(a) The vessel’s overall length in feet
and associated length class;

(b) The average performance of all
vessels within that class; and

(c) The remaining catch limit.

(6) Length classes are shown in the
following table:

Vessel

Overall length (in feet) class

mTmooO >

(7) Fishing period limits in Area 2A
apply only to the directed halibut
fishery referred to in paragraph (2) of
section 8.

13. Size Limits

(1) No person shall take or possess
any halibut that

(a) With the head on, is less than 32
inches (81.3 cm) as measured in a
straight line, passing over the pectoral
fin from the tip of the lower jaw with
the mouth closed, to the extreme end of
the middle of the tail, as illustrated in
Figure 2; or

(b) With the head removed, is less
than 24 inches (61.0 cm) as measured
from the base of the pectoral fin at its
most anterior point to the extreme end
of the middle of the tail, as illustrated
in Figure 2.

v

32 inches (81.3 cm) with head on

Figure 2. Minimum commercial size.

(2) No person shall possess on board
a vessel a halibut filleted or a halibut
that has been mutilated, or otherwise
disfigured in any manner that prevents
the determination of whether the
halibut complies with the size limits
specified in this section, except that this
paragraph shall not prohibit the
possession on board a vessel:

(a) Of halibut cheeks cut from halibut
caught by persons authorized to process
the halibut on board in accordance with
NMFS regulations published at Title 50,
Code of Federal Regulations, Part 679;
and

(b) Of fillets from halibut that have
been offloaded in accordance with

section 17 may be possessed on board
the harvesting vessel in the port of
landing up to 1800 hours local time on
the calendar day following the offload.*

(3) No person on board a vessel
fishing for, or tendering, halibut caught
in Area 2A shall possess any halibut
that has had its head removed.

14. Careful Release of Halibut

(1) All halibut that are caught and are
not retained shall be immediately
released outboard of the roller and

4DFO has more restrictive regulations therefore
section 13(2)b does not apply to fish caught in Area
2B or landed in British Columbia.

returned to the sea with a minimum of
injury by:

(a) Hook straightening;

(b) Cutting the gangion near the hook;
or

(c) Carefully removing the hook by
twisting it from the halibut with a gaff.

15. Vessel Clearance in Area 4

(1) The operator of any vessel that
fishes for halibut in Areas 4A, 4B, 4C,
or 4D must obtain a vessel clearance
before fishing in any of these areas, and
before the landing of any halibut caught
in any of these areas, unless specifically
exempted in paragraphs (10), (13), (14),
(15), (16), or (17).
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(2) An operator obtaining a vessel
clearance required by paragraph (1)
must obtain the clearance in person
from the authorized clearance personnel
and sign the IPHC form documenting
that a clearance was obtained, except
that when the clearance is obtained via
VHF radio referred to in paragraphs 5,
8, and 9, the authorized clearance
personnel must sign the IPHC form
documenting that the clearance was
obtained.

(3) The vessel clearance required
under paragraph (1) prior to fishing in
Area 4A may be obtained only at Nazan
Bay on Atka Island, Dutch Harbor or
Akutan, Alaska, from an authorized
officer of the United States, a
representative of the Commission, or a
designated fish processor.

(4) The vessel clearance required
under paragraph (1) prior to fishing in
Area 4B may only be obtained at Nazan
Bay on Atka Island or Adak, Alaska,
from an authorized officer of the United
States, a representative of the
Commission, or a designated fish
processor.

(5) The vessel clearance required
under paragraph (1) prior to fishing in
Area 4C or 4D may be obtained only at
St. Paul or St. George, Alaska, from an
authorized officer of the United States,
a representative of the Commission, or
a designated fish processor by VHF
radio and allowing the person contacted
to confirm visually the identity of the
vessel.

(6) The vessel operator shall specify
the specific regulatory area in which
fishing will take place.

(7) Before unloading any halibut
caught in Area 4A, a vessel operator
may obtain the clearance required under
paragraph (1) only in Dutch Harbor or
Akutan, Alaska, by contacting an
authorized officer of the United States,
a representative of the Commission, or
a designated fish processor.

(8) Before unloading any halibut
caught in Area 4B, a vessel operator may
obtain the clearance required under
paragraph (1) only in Nazan Bay on
Atka Island or Adak, by contacting an
authorized officer of the United States,
a representative of the Commission, or
a designated fish processor by VHF
radio or in person.

(9) Before unloading any halibut
caught in Area 4C or 4D, a vessel
operator may obtain the clearance
required under paragraph (1) only in St.
Paul, St. George, Dutch Harbor, or
Akutan, Alaska, either in person or by
contacting an authorized officer of the
United States, a representative of the
Commission, or a designated fish
processor. The clearances obtained in
St. Paul or St. George, Alaska, can be

obtained by VHF radio and allowing the
person contacted to confirm visually the
identity of the vessel.

(10) Any vessel operator who
complies with the requirements in
section 18 for possessing halibut on
board a vessel that was caught in more
than one regulatory area in Area 4 is
exempt from the clearance requirements
of paragraph (1) of this section,
provided that:

(a) The operator of the vessel obtains
a vessel clearance prior to fishing in
Area 4 in either Dutch Harbor, Akutan,
St. Paul, St. George, Adak, or Nazan Bay
on Atka Island by contacting an
authorized officer of the United States,
a representative of the Commission, or
a designated fish processor. The
clearance obtained in St. Paul, St.
George, Adak, or Nazan Bay on Atka
Island can be obtained by VHF radio
and allowing the person contacted to
confirm visually the identity of the
vessel. This clearance will list the Areas
in which the vessel will fish; and

(b) Before unloading any halibut from
Area 4, the vessel operator obtains a
vessel clearance from Dutch Harbor,
Akutan, St. Paul, St. George, Adak, or
Nazan Bay on Atka Island by contacting
an authorized officer of the United
States, a representative of the
Commission, or a designated fish
processor. The clearance obtained in St.
Paul or St. George can be obtained by
VHF radio and allowing the person
contacted to confirm visually the
identity of the vessel. The clearance
obtained in Adak or Nazan Bay on Atka
Island can be obtained by VHF radio.

(11) Vessel clearances shall be
obtained between 0600 and 1800 hours,
local time.

(12) No halibut shall be on board the
vessel at the time of the clearances
required prior to fishing in Area 4.

(13) Any vessel that is used to fish for
halibut only in Area 4A and lands its
total annual halibut catch at a port
within Area 4A is exempt from the
clearance requirements of paragraph (1).

(14) Any vessel that is used to fish for
halibut only in Area 4B and lands its
total annual halibut catch at a port
within Area 4B is exempt from the
clearance requirements of paragraph (1).

(15) Any vessel that is used to fish for
halibut only in Area 4C and lands its
total annual halibut catch at a port
within Area 4C is exempt from the
clearance requirements of paragraph (1).

(16) Any vessel that is used to fish for
halibut only in Areas 4D or 4E and
lands its total annual halibut catch at a
port within Areas 4D, 4E, or the closed
area defined in section 10, is exempt
from the clearance requirements of
paragraph (1).

(17) Any vessel that carries a
transmitting VMS transmitter while
fishing for halibut in Area 4A, 4B, 4C,
or 4D and until all halibut caught in any
of these areas is landed is exempt from
the clearance requirements of paragraph
(1) of this section, provided that:

(a) The operator of the vessel
complies with NMFS’ vessel monitoring
system regulations published at 50 CFR
sections 679.28(f)(3), (4) and (5); and

(b) The operator of the vessel notifies
NOAA Fisheries Office for Law
Enforcement at 800—-304—4846 (select
option 1 to speak to an Enforcement
Data Clerk) between the hours of 0600
and 0000 (midnight) local time within
72 hours before fishing for halibut in
Area 4A, 4B, 4C, or 4D and receives a
VMS confirmation number.

16. Logs

(1) The operator of any U.S. vessel
fishing for halibut that has an overall
length of 26 feet (7.9 meters) or greater
shall maintain an accurate log of halibut
fishing operations in the Groundfish/
Individual Fishing Quota (IFQ) Daily
Fishing Longline and Pot Gear Logbook
provided by NMFS, or Alaska hook-and-
line logbook provided by Petersburg
Vessel Owners Association or Alaska
Longline Fisherman’s Association, or
the Alaska Department of Fish and
Game (ADF&G) longline-pot logbook, or
the logbook provided by IPHC.

(2) The logbook referred to in
paragraph (1) must include the
following information:

(a) The name of the vessel and the
state vessel number (ADF&G or
Washington Department of Fish and
Wildlife or Oregon Department of Fish
and Wildlife or California Department of
Fish and Game vessel number);

(b) The date(s) upon which the fishing
gear is set or retrieved;

(c) The latitude and longitude or loran
coordinates or a direction and distance
from a point of land for each set or day;

(d) The number of skates deployed or
retrieved, and number of skates lost; and

(e) The total weight or number of
halibut retained for each set or day.

(3) The logbook referred to in
paragraph (1) shall be

(a) Maintained on board the vessel;

(b) Updated not later than 24 hours
after midnight local time for each day
fished and prior to the offloading or sale
of halibut taken during that fishing trip;

(c) Retained for a period of two years
by the owner or operator of the vessel;

(d) Open to inspection by an
authorized officer or any authorized
representative of the Commission upon
demand; and

(e) Kept on board the vessel when
engaged in halibut fishing, during
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transits to port of landing, and until the
offlanding of all halibut is completed.

(4) The log referred to in paragraph (1)
does not apply to the incidental halibut
fishery during the salmon troll season in
Area 2A defined in paragraph (4) of
section 8.

(5) The operator of any Canadian
vessel fishing for halibut shall maintain
an accurate log recorded in the British
Columbia Halibut Fishery logbook
provided by DFO.

(6) The logbook referred to in
paragraph (5) must include the
following information:

(a) The name of the vessel and the
Department of Fisheries and Ocean’s
vessel number;

(b) The date(s) upon which the fishing
gear is set or retrieved;

(c) The latitude and longitude or loran
coordinates or a direction and distance
from a point of land for each set or day;

(d) The number of skates deployed or
retrieved, and number of skates lost; and

(e) The total weight or number of
halibut retained for each set or day.

(7) The logbook referred to in
paragraph (5) shall be:

(a) Maintained on board the vessel;

(b) Updated not later than 24 hours
after midnight local time for each day
fished and prior to the offloading or sale
of halibut taken during that fishing trip;

(c) Retained for a period of two years
by the owner or operator of the vessel;

(d) Open to inspection by an
authorized officer or any authorized
representative of the Commission upon
demand;

(e) Kept on board the vessel when
engaged in halibut fishing, during
transits to port of landing, and until the
offloading of all halibut is completed;

(f) Mailed to the Department of
Fisheries and Oceans (white copy)
within seven days of offloading; and

(g) Mailed to the International Pacific
Halibut Commission (yellow copy)
within seven days of the final offload if
not collected by an International Pacific
Halibut Commission employee.

(8) The poundage of any halibut that
is not sold, but is utilized by the vessel
operator, his/her crew members, or any
other person for personal use, shall be
recorded in the vessel’s log within 24-
hours of offloading.

(9) No person shall make a false entry
in a log referred to in this section.

17. Receipt and Possession of Halibut

(1) No person shall receive halibut
from a United States vessel that does not
have on board the license required by
section 4.

(2) No person shall offload halibut
from a vessel unless the gills and

entrails have been removed prior to
offloading.5

(3) It shall be the responsibility of a
vessel operator who lands halibut to
continuously and completely offload at
a single offload site all halibut on board
the vessel.

(4) A registered buyer (as that term is
defined in regulations promulgated by
the National Marine Fisheries Service
and codified at Title 50, Code of Federal
Regulations, Part 679) who receives
halibut harvested in Individual Fishing
Quota (IFQ) and Community
Development Quota (CDQ) fisheries in
Areas 2C, 3A, 3B, 4A, 4B, 4C, 4D, and
4E, directly from the vessel operator that
harvested such halibut must weigh all
the halibut received and record the
following information on Federal catch
reports: date of offload; name of vessel;
vessel number; scale weight obtained at
the time of offloading, including the
weight (in pounds) of halibut purchased
by the registered buyer, the weight (in
pounds) of halibut offloaded in excess
of the IFQ or CDQ), the weight of halibut
(in pounds) retained for personal use or
for future sale, and the weight (in
pounds) of halibut discarded as unfit for
human consumption.

(5) The first recipient, commercial
fish processor, or buyer in the United
States who purchases or receives halibut
directly from the vessel operator that
harvested such halibut must weigh and
record all halibut received and record
the following information on state fish
tickets: the date of offload, vessel
number, total weight obtained at the
time of offload including the weight (in
pounds) of halibut purchased, the
weight (in pounds) of halibut offloaded
in excess of the IFQ, CDQ, or fishing
period limits, the weight of halibut (in
pounds) retained for personal use or for
future sale, and the weight (in pounds)
of halibut discarded as unfit for human
consumption.

(6) The master or operator of a
Canadian vessel that was engaged in
halibut fishing must weigh and record
all halibut on board said vessel at the
time offloading commences and record
on Provincial fish tickets or Federal
catch reports the date, locality, name of
vessel, the name(s) of the person(s) from
whom the halibut was purchased; and
the scale weight obtained at the time of
offloading of all halibut on board the
vessel including the pounds purchased;
pounds in excess of Individual Vessel
Quotas (IVQs); pounds retained for
personal use; and pounds discarded as
unfit for human consumption.

5DFO did not adopt this regulation therefore
section 17 paragraph 2 does not apply to fish caught
in Area 2B.

(7) No person shall make a false entry
on a State or Provincial fish ticket or a
Federal catch or landing report referred
to in paragraphs (4), (5), and (6) of
section 17.

(8) A copy of the fish tickets or catch
reports referred to in paragraphs (4), (5),
and (6) shall be:

(a) Retained by the person making
them for a period of three years from the
date the fish tickets or catch reports are
made; and

(b) Open to inspection by an
authorized officer or any authorized
representative of the Commission.

(9) No person shall possess any
halibut taken or retained in
contravention of these Regulations.

(10) When halibut are landed to other
than a commercial fish processor the
records required by paragraph (5) shall
be maintained by the operator of the
vessel from which that halibut was
caught, in compliance with paragraph
(8).

(11) It shall be unlawful to enter a
Halibut Commission license number on
a State fish ticket for any vessel other
than the vessel actually used in catching
the halibut reported thereon.

18. Fishing Multiple Regulatory Areas

(1) Except as provided in this section,
no person shall possess at the same time
on board a vessel halibut caught in more
than one regulatory area.

(2) Halibut caught in more than one
of the Regulatory Areas 2C, 3A, or 3B
may be possessed on board a vessel at
the same time providing the operator of
the vessel:

(a) Has a NMFS-certified observer on
board when required by NMFS
regulations ® published at title 50, Code
of Federal Regulations, section
679.7(f)(4); and

(b) Can identify the regulatory area in
which each halibut on board was caught
by separating halibut from different
areas in the hold, tagging halibut, or by
other means.

(3) Halibut caught in more than one
of the Regulatory Areas 4A, 4B, 4C, or
4D may be possessed on board a vessel
at the same time providing the operator
of the vessel:

(a) Has a NMFS-certified observer on
board the vessel when halibut caught in
different regulatory areas are on board;
and

(b) Can identify the regulatory area in
which each halibut on board was caught
by separating halibut from different
areas in the hold, tagging halibut, or by
other means.

6 Without an observer, a vessel cannot have on
board more halibut than the IFQ for the area that
is being fished even if some of the catch occurred
earlier in a different area.
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(4) Halibut caught in Regulatory Areas
4A, 4B, 4C, and 4D may be possessed on
board a vessel when in compliance with
paragraph (3) and if halibut from Area
4 are on board the vessel, the vessel can
have halibut caught in Regulatory Areas
2G, 3A, and 3B on board if in
compliance with paragraph (2).

19. Fishing Gear

(1) No person shall fish for halibut
using any gear other than hook and line
gear.

(2) No person shall possess halibut
taken with any gear other than hook and
line gear.

(3) No person shall possess halibut
while on board a vessel carrying any
trawl nets or fishing pots capable of
catching halibut, except that in Areas
2C, 3A, 3B, 4A, 4B, 4C, 4D, or 4E,
halibut heads, skin, entrails, bones or
fins for use as bait may be possessed on
board a vessel carrying pots capable of
catching halibut, provided that a receipt
documenting purchase or transfer of
these halibut parts is on board the
vessel.

(4) All setline or skate marker buoys
carried on board or used by any United
States vessel used for halibut fishing
shall be marked with one of the
following:

(a) The vessel’s name;

(b) The vessel’s state license number;
or

(c) The vessel’s registration number.

(5) The markings specified in
paragraph (4) shall be in characters at
least four inches in height and one-half
inch in width in a contrasting color
visible above the water and shall be
maintained in legible condition.

(6) All setline or skate marker buoys
carried on board or used by a Canadian
vessel used for halibut fishing shall be:

(a) Floating and visible on the surface
of the water; and

(b) Legibly marked with the
identification plate number of the vessel
engaged in commercial fishing from
which that setline is being operated.

(7) No person on board a vessel from
which setline gear was used to fish for
any species of fish anywhere in Area 2A
during the 72-hour period immediately
before the opening of a halibut fishing
period shall catch or possess halibut
anywhere in those waters during that
halibut fishing period.

(8) No vessel from which setline gear
was used to fish for any species of fish
anywhere in Area 2A during the 72-
hour period immediately before the
opening of a halibut fishing period may
be used to catch or possess halibut
anywhere in those waters during that
halibut fishing period.

(9) No person on board a vessel from
which setline gear was used to fish for
any species of fish anywhere in Areas
2B, 2C, 3A, 3B, 4A, 4B, 4C, 4D, or 4E
during the 72-hour period immediately
before the opening of the halibut fishing
season shall catch or possess halibut
anywhere in those areas until the vessel
has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish;
or

(b) Submitted to a hold inspection by
an authorized officer.

(10) No vessel from which setline gear
was used to fish for any species of fish
anywhere in Areas 2B, 2C, 3A, 3B, 4A,
4B, 4C, 4D, or 4E during the 72-hour
period immediately before the opening
of the halibut fishing season may be
used to catch or possess halibut
anywhere in those areas until the vessel
has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish;
or

(b) Submitted to a hold inspection by
an authorized officer.

(11) Notwithstanding any other
provision in these regulations, a person
may retain and possess, but not sell or
barter, halibut taken with trawl gear
only as authorized by the Prohibited
Species Donation regulations of the
National Marine Fisheries Service.

20. Retention of Tagged Halibut

(1) Nothing contained in these
Regulations prohibits any vessel at any
time from retaining and landing a
halibut that bears a Commission tag at
the time of capture, if the halibut with
the tag still attached is reported at the
time of landing and made available for
examination by a representative of the
Commission or by an authorized officer.

(2) After examination and removal of
the tag by a representative of the
Commission or an authorized officer,
the halibut

(a) May be retained for personal use;
or

(b) May be sold if it complies with the
provisions of section 13.

21. Supervision of Unloading and
Weighing

The unloading and weighing of
halibut may be subject to the
supervision of authorized officers to
assure the fulfillment of the provisions
of these Regulations.

22. Fishing by United States Treaty
Indian Tribes

(1) Halibut fishing in subarea 2A-1 by
members of United States treaty Indian

tribes located in the State of Washington
shall be regulated under regulations
promulgated by the National Marine
Fisheries Service and published in the
Federal Register.

(2) Subarea 2A—1 includes all waters
off the coast of Washington that are
north of 46°53'18" N. lat. and east of
125°44'00" W. long., and all inland
marine waters of Washington.

(3) Section 13 (size limits), section 14
(careful release of halibut), section 16
(logs), section 17 (receipt and
possession of halibut) and section 19
(fishing gear), except paragraphs 7 and
8 of section 19, apply to commercial
fishing for halibut in subarea 2A-1 by
the treaty Indian tribes.

(4) Commercial fishing for halibut in
subarea 2A—1 is permitted with hook
and line gear from March 1 through
November 15, or until 456,500 1b (207.0
mt) is taken, whichever occurs first.

(5) Ceremonial and subsistence
fishing for halibut in subarea 2A-1 is
permitted with hook and line gear from
January 1 through December 31, and is
estimated to take 27,000 pounds (12.2
metric tons).

23. Customary and Traditional Fishing
in Alaska

(1) Customary and traditional fishing
for halibut in Regulatory Areas 2C, 3A,
3B, 4A, 4B, 4C, 4D, and 4E shall be
governed pursuant to regulations
promulgated by the National Marine
Fisheries Service and published in 50
CFR part 300.

(2) Customary and traditional fishing
is authorized from January 1 through
December 31.

(3) Section 23 is in effect only when
National Marine Fisheries Service
publishes subsistence (customary and
traditional use) regulations in 50 CFR
part 300.

24. Sport Fishing for Halibut

(1) No person shall engage in sport
fishing for halibut using gear other than
a single line with no more than two
hooks attached; or a spear.

(2) In all waters off Alaska:

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut
of any size per day per person.

(3) In all waters off British Columbia:

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut
of any size per day per person.

(4) In all waters off California, Oregon,
and Washington:

(a) The total allowable catch of
halibut shall be limited to 232,499 1b
(105.4 mt) in waters off Washington and
262,001 pounds (118.8 metric tons) in
waters off California and Oregon;
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(b) The sport fishing subareas,
subquotas, fishing dates, and daily bag
limits are as follows, except as modified
under the inseason actions in Section
25. All sport fishing in Area 2A is
managed on a “port of landing” basis,
whereby any halibut landed into a port
counts toward the quota for the area in
which that port is located, and the
regulations governing the area of
landing apply, regardless of the specific
area of catch.

(i) In Puget Sound and the U.S. waters
in the Strait of Juan de Fuca, east of a
line extending from 48°17'30" N. lat.,
124°23'70" W. long. north to 48°24'10"
N. lat., 124°23'70" W. long., there is no
quota. This area is managed by setting
a season that is projected to result in a
catch of 63,278 1b (29 mt).

(A) The fishing season in eastern
Puget Sound (east of 123°49'30" W.
long.) is May 8 through July 18 and the
fishing season in western Puget Sound
(west of 123°49'30" W. long.) is May 22
through August 1, 5 days a week
(Thursday through Monday).

(B) The daily bag limit is one halibut
of any size per day per person.

(ii) In the area off the north
Washington coast, west of the line
described in paragraph (4)(b)(i) of this
section and north of the Queets River
(47°31'42" N. lat.), the quota for
landings into ports in this area is
113,915 1b (52 mt).

(A) The fishing seasons are:

(1) Commencing May 1 and
continuing 5 days a week (Tuesday
through Saturday) until 82,019 1b (37
mt) are estimated to have been taken
and the season is closed by the
Commission.

(2) From June 18, and continuing
thereafter for 5 days a week (Tuesday
through Saturday) until the overall area
quota of 113,915 1b (52 mt) are
estimated to have been taken and the
area is closed by the Commission, or
until September 30, whichever occurs
first.

(B) The daily bag limit is one halibut
of any size per day per person.

(C) A portion of this area southwest of
Cape Flattery is closed to sport fishing
for halibut. The “C-shaped” yelloweye
rockfish conservation area that is closed
to recreational halibut fishing is defined
by the following coordinates in the
order listed:
48°18' N. lat.; 125°18' W. long.;
48°18' N. lat.; 124°59' W. long.;
48°11' N. lat.; 124°59' W. long.;
48°11' N. lat.; 125°11' W. long.;
48°04' N. lat.; 125°11' W. long.;
48°04' N. lat.; 124°59' W. long.;
48°00" N. lat.; 124°59' W. long.;
48°00" N. lat.; 125°18' W. long.;

and connecting back to 48°18' N. lat.;
125°18' W. long.

(iii) In the area between the Queets
River, WA and Leadbetter Point, WA
(46°38'10" N. lat.), the quota for
landings into ports in this area is 48,623
b (22 mt).

(A) The fishing season commences on
May 1 and continues 5 days a week
(Sunday through Thursday) in all
waters, and commences on May 1 and
continues 7 days a week in the area
from Queets River south to 47°00'00" N.
lat. and east of 124°40'00" W. long.,
until 48,623 1b (22 mt) are estimated to
have been taken and the season is
closed by the Commission, or until
September 30, whichever occurs first.

(B) The daily bag limit is one halibut
of any size per day per person.

(iv) In the area between Leadbetter
Point, WA and Cape Falcon, OR
(45°46'00" N. lat.), the quota for
landings into ports in this area is 11,923
Ib (5 mt).

(A) The fishing season commences on
May 1, and continues every day through
September 30, or until 11,923 1b (5 mt)
are estimated to have been taken and the
area is closed by the Commission,
whichever occurs first.

(B) The daily bag limit is the first
halibut taken, per person, of 32 inches
(81.3 cm) or greater in length.

(v) In the area off Oregon between
Cape Falcon and the Siuslaw River at
the Florence north jetty (44°01'08" N.
lat.), the quota for landings into ports in
this area is 230,639 1b (104.6 mt).

(A) The fishing seasons are:

(1) The first season commences May
1 and continues every day through
October 31, in the area inside the 30-
fathom (55 m) curve nearest to the
coastline as plotted on National Ocean
Service charts numbered 18520, 18580,
and 18600, or until the combined
subquotas of the north central and south
central inside 30-fathom fisheries
(19,797 1b (9.0 mt)) or any inseason
revised subquota is estimated to have
been taken and the season is closed by
the Commission, whichever is earlier.

(2) The second season is open on May
8,9, 10, 15, 16, and 17. The projected
catch for this season is 156,835 Ib (71.1
mt). If sufficient unharvested catch
remains for additional fishing days, the
season will reopen. Dependent on the
amount of unharvested catch available,
the potential season reopening dates
will be: June 19, 20, 21, 26, 27, and 28.
If a decision is made inseason by NMFS
to allow fishing on any of these
reopening dates, notice of the opening
will be announced on the NMFS hotline
(206) 526—6667 or (800) 662—9825. No
halibut fishing will be allowed on the

reopening dates unless the date is
announced on the NMFS hotline.

(3) If sufficient unharvested catch
remains, the third season will open on
August 1, 2, 8, and 9 or until the
combined quotas for the all-depth
fisheries in the subareas described in
paragraphs (v) and (vi) of this section
totaling 229,103 1b (103.9 mt) are
estimated to have been taken and the
area is closed by the Commission,
whichever is earlier. An announcement
will be made on the NMFS hotline in
mid-July as to whether the fishery will
be open on August 1, 2, 8, and 9. No
halibut fishing will be allowed on these
dates unless the dates are announced on
the NMFS hotline. If the harvest during
this opening does not achieve the
229,103 1b (103.9 mt) quota, the season
will reopen. Dependent on the amount
of unharvested catch available, the
potential season reopening dates will
be: August 22 and 23, September 5, 6,
19, and 20, October 17 and 18. If a
decision is made inseason to allow
fishing on one or more of these
reopening dates, notice of the reopening
date will be announced on the NMFS
hotline (206) 526—6667 or (800) 662—
9825. No halibut fishing will be allowed
on the reopening dates unless the date
is announced on the NMFS hotline.

(B) The daily bag limit is the first
halibut taken, per person, of 32 inches
(81.3 cm) or greater in length.

(vi) In the area off Oregon between the
Siuslaw River at the Florence north jetty
and Humbug Mountain, Oregon
(42°40'30" N. lat.), the quota for
landings into ports in this area is 18,261
Ib (8.3 mt).

(A) The fishing seasons are:

(1) The first season commences May
1 and continues every day through
October 31, in the area inside the 30-
fathom (55-m) curve nearest to the
coastline as plotted on National Ocean
Service charts numbered 18520, 18580,
and 18600, or until the combined
subquotas of the north central and south
central inside 30-fathom fisheries
(19,797 1b (9.0 mt)) or any inseason
revised subquota is estimated to have
been taken and the season is closed by
the Commission, whichever is earlier.

(2) The second season is open on May
8,9, 10, 15, 16, and 17. The projected
catch for this season is 14,609 1b (6.6
mt). If sufficient unharvested catch
remains for additional fishing days, the
season will reopen. Dependent on the
amount of unharvested catch available,
the potential season reopening dates
will be: June 19, 20, 21, 26, 27, and 28.
If a decision is made inseason by NMFS
to allow fishing on any of these
reopening dates, notice of the opening
will be announced on the NMFS hotline
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(206) 526-6667 or (800) 662—9825. No
halibut fishing will be allowed on the
reopening dates unless the date is
announced on the NMFS hotline.

(3) If sufficient unharvested catch
remains, the third season will open on
August 1, 2, 8, and 9 or until the
combined quotas for the all-depth
fisheries in the subareas described in
paragraphs (v) and (vi) of this section
totaling 229,103 1b (103.9 mt) are
estimated to have been taken and the
area is closed by the Commission,
whichever is earlier. An announcement
will be made on the NMFS hotline in
mid-July as to whether the fishery will
be open on August 1, 2, 8, and 9. No
halibut fishing will be allowed on these
dates unless the dates are announced on
the NMFS hotline. If the harvest during
this opening does not achieve the
229,103 1b (103.9 mt) quota, the season
will reopen. Dependent on the amount
of unharvested catch available, the
potential season reopening dates will
be: August 22 and 23, September 5, 6,
19, and 20, October 17 and 18. If a
decision is made inseason to allow
fishing on one or more of these
reopening dates, notice of the reopening
date will be announced on the NMFS
hotline (206) 526—6667 or (800) 662—
9825. No halibut fishing will be allowed
on the reopening dates unless the date
is announced on the NMFS hotline.

(B) The daily bag limit is the first
halibut taken, per person, of 32 inches
(81.3 cm) or greater in length.

(vii) In the area south of Humbug
Mountain, Oregon (42°40'30" N. lat.)
and off the California coast, there is no
quota. This area is managed on a season
that is projected to result in a catch of
less than 7,860 1b (3.6 mt).

(A) The fishing season will commence
on May 1 and continue every day
through September 30.

(B) The daily bag limit is the first
halibut taken, per person, of 32 inches
(81.3 cm) or greater in length.

(c) The Commission shall determine
and announce closing dates to the
public for any area in which the
subquotas in this Section are estimated
to have been taken.

(d) When the Commission has
determined that a subquota under
paragraph (4)(b) of this section is
estimated to have been taken, and has
announced a date on which the season
will close, no person shall sport fish for
halibut in that area after that date for the
rest of the year, unless a reopening of
that area for sport halibut fishing is
scheduled in accordance with the Catch
Sharing Plan for Area 2A, or announced
by the Commission.

(5) Any minimum overall size limit
promulgated under IPHC or NMFS

regulations shall be measured in a
straight line passing over the pectoral
fin from the tip of the lower jaw with
the mouth closed, to the extreme end of
the middle of the tail.

(6) No person shall fillet, mutilate, or
otherwise disfigure a halibut in any
manner that prevents the determination
of minimum size or the number of fish
caught, possessed, or landed.

(7) The possession limit for halibut in
the waters off the coast of Alaska is two
daily bag limits.

(8) The possession limit for halibut in
the waters off the coast of British
Columbia is three halibut.

(9) The possession limit for halibut in
the waters off Washington, Oregon, and
California is the same as the daily bag
limit.

(10) The possession limit for halibut
on land in Area 2A is two daily bag
limits.

(11) Any halibut brought aboard a
vessel and not immediately returned to
the sea with a minimum of injury will
be included in the daily bag limit of the
person catching the halibut.

(12) No person shall be in possession
of halibut on a vessel while fishing in
a closed area.

(13) No halibut caught by sport
fishing shall be offered for sale, sold,
traded, or bartered.

(14) No halibut caught in sport fishing
shall be possessed on board a vessel
when other fish or shellfish aboard the
said vessel are destined for commercial
use, sale, trade, or barter.

(15) The operator of a charter vessel
shall be liable for any violations of these
regulations committed by a passenger
aboard said vessel.

25. Flexible Inseason Management
Provisions in Area 2A

(1) The Regional Administrator,
NMFS Northwest Region, after
consultation with the Chairman of the
Pacific Fishery Management Council,
the Commission Executive Director, and
the Fisheries Director(s) of the affected
state(s), or their designees, is authorized
to modify regulations during the season
after making the following
determinations.

(a) The action is necessary to allow
allocation objectives to be met.

(b) The action will not result in
exceeding the catch limit for the area.

(c) If any of the sport fishery subareas
north of Cape Falcon, OR are not
projected to utilize their respective
quotas by September 30, NMFS may
take inseason action to transfer any
projected unused quota to another
Washington sport subarea.

(d) If any of the sport fishery subareas
south of Leadbetter Point, WA are not

projected to utilize their respective
quotas by their season ending dates,
NMFS may take inseason action to
transfer any projected unused quota to
another Oregon sport subarea.

(2) Flexible inseason management
provisions include, but are not limited
to, the following:

(a) Modification of sport fishing
periods;

(b) Modification of sport fishing bag
limits;

(c) Modification of sport fishing size
limits;

(d) Modification of sport fishing days
per calendar week; and

(e) Modification of subarea quotas
north of Cape Falcon, OR.

(3) Notice procedures.

(a) Actions taken under this section
will be published in the Federal
Register.

(b) Actual notice of inseason
management actions will be provided by
a telephone hotline administered by the
Northwest Region, NMFS, at 206—526—
6667 or 800-662—9825 (May through
September) and by U.S. Coast Guard
broadcasts. These broadcasts are
announced on Channel 16 VHF-FM and
2182 kHz at frequent intervals. The
announcements designate the channel
or frequency over which the notice to
mariners will be immediately broadcast.
Since provisions of these regulations
may be altered by inseason actions,
sport fishers should monitor either the
telephone hotline or U.S. Coast Guard
broadcasts for current information for
the area in which they are fishing.

(4) Effective dates.

(a) Any action issued under this
section is effective on the date specified
in the publication or at the time that the
action is filed for public inspection with
the Office of the Federal Register,
whichever is later.

(b) If time allows, NMFS will invite
public comment prior to the effective
date of any inseason action filed with
the Federal Register. If the Regional
Administrator determines, for good
cause, that an inseason action must be
filed without affording a prior
opportunity for public comment, public
comments will be received for a period
of 15 days after publication of the action
in the Federal Register.

(c) Any inseason action issued under
this section will remain in effect until
the stated expiration date or until
rescinded, modified, or superseded.
However, no inseason action has any
effect beyond the end of the calendar
year in which it is issued.

(5) Availability of data. The Regional
Administrator will compile, in aggregate
form, all data and other information
relevant to the action being taken and
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will make them available for public
review during normal office hours at the
Northwest Regional Office, NMFS,
Sustainable Fisheries Division, 7600
Sand Point Way NE, Seattle, WA.

26. Fishery Election in Area 2A

(1) A vessel that fishes in Area 2A
may participate in only one of the
following three fisheries in Area 2A:

(a) The sport fishery under Section 24;

(b) The commercial directed fishery
for halibut during the fishing period(s)
established in Section 8 and/or the
incidental retention of halibut during
the primary sablefish fishery described
at 50 CFR 660.323(a)(2); or

(c) The incidental catch fishery during
the salmon troll fishery as authorized in
Section 8.

(2) No person shall fish for halibut in
the sport fishery in Area 2A under
Section 24 from a vessel that has been
used during the same calendar year for
commercial halibut fishing in Area 2A
or that has been issued a permit for the
same calendar year for the commercial
halibut fishery in Area 2A.

(3) No person shall fish for halibut in
the directed halibut fishery during the
fishing periods established in Section 8
and/or retain halibut incidentally taken
in the primary sablefish fishery in Area
2A from a vessel that has been used
during the same calendar year for the
incidental catch fishery during the
salmon troll fishery as authorized in
Section 8.

(4) No person shall fish for halibut in
the directed commercial halibut fishery
and/or retain halibut incidentally taken
in the primary sablefish fishery in Area
2A from a vessel that, during the same
calendar year, has been used in the
sport halibut fishery in Area 2A or that
is licensed for the sport charter halibut
fishery in Area 2A.

(5) No person shall retain halibut in
the salmon troll fishery in Area 2A as
authorized under Section 8 taken on a
vessel that, during the same calendar
year, has been used in the sport halibut
fishery in Area 2A, or that is licensed
for the sport charter halibut fishery in
Area 2A.

(6) No person shall retain halibut in
the salmon troll fishery in Area 2A as
authorized under Section 8 taken on a
vessel that, during the same calendar
year, has been used in the directed
commercial fishery during the fishing
periods established in Section 8 and/or
retain halibut incidentally taken in the
primary sablefish fishery for Area 2A or
that is licensed to participate in these
commercial fisheries during the fishing
periods established in Section 8 in Area
2A.

27. Area 2A Non-Treaty Commercial
Fishery Closed Area

Non-treaty commercial vessels
operating in the directed commercial
fishery for halibut in Area 2A are
required to fish outside of a closed area,
known as the Rockfish Conservation
Area (RCA), that extends along the coast
from the U.S./Canada border south to
40°10' N. lat. The closed area follows
approximate depth contours.
Coordinates for the specific boundaries
that approximate the depth contours are
as follows:

(1) Between the U.S./Canada border
and 46°16’ N. lat., the eastern boundary
of the RCA extends to the shoreline.

(2) Between 46°16' N. lat. and 40°10’
N. lat., the RCA is defined along an
eastern, inshore boundary
approximating 27 fm (49 m). The 27 fm
depth contour used between 46°16’ N.
lat. and 40°10’ N. lat. as an eastern
boundary for the RCA is defined by
straight lines connecting all of the
following points in the order stated:

(1) 46°16.00' N. lat., 124°12.39' W. long.;

(2) 46°14.85' N. lat., 124°12.39' W. long;

(3) 46°3.95' N. lat., 124°3.64' W. long.;

(4) 45°43.14' N. lat., 124°0.17' W. long.;

(5) 45°23.33' N. lat., 124°1.99' W. long.;

(6) 45°9.54' N. lat., 124°1.65' W. long.;

(7) 44°39.99' N. lat., 124°8.67' W. long.;

(8) 44°20.86' N. lat., 124°10.31' W. long.;

(9) 43°37.11' N. lat., 124°14.91' W. long;

(10) 43°27.54' N. lat., 124°18.98' W.
long.;

(11) 43°20.68' N. lat., 124°25.53' W.
long.;

(12) 43°15.08' N. lat., 124°27.17' W.
long.;

(13) 43°6.89' N. lat., 124°29.65' W. long.;

(14) 43°1.02' N. lat., 124°29.70' W. long;

(15) 42°52.67' N. lat., 124°36.10' W.
long.;

(16) 42°45.96" N.
long.;

(17) 42°45.80' N.
long.;

(18) 42°38.46' N.
long.;

(19) 42°35.29' N.
long;

(20) 42°31.49' N.
long.;

(21) 42°29.06' N.
long.;

(22) 42°14.26' N.
long.;

(23) 42°4.86' N. lat., 124°21.94' W. long.;

(24) 42°0.10' N. lat., 124°20.99' W. long.;

(25)

(26)

lat., 124°37.95' W.
lat., 124°35.41' W.
lat., 124°27.49' W.
lat., 124°26.85' W.
lat., 124°31.40' W.
lat., 124°32.24' W.

lat., 124°26.27' W.

42°0.00' N. lat., 124°21.03' W. long.;
41°56.33' N. lat., 124°20.34' W.
long.;

(27) 41°50.93' N. lat., 124°23.74' W.
long.;

(28) 41°41.83' N. lat., 124°16.99' W.
long.;

(29) 41°35.48' N. lat., 124°16.35' W.
long.;

(30) 41°23.51" N. lat., 124°10.48' W.
long.;

(31) 41°4.62' N. lat., 124°14.44' W. long;

(32) 40°54.28' N. lat., 124°13.90' W.
long.;

(33) 40°40.37' N.
long.;

(34) 40°34.03' N.
long.;

(35) 40°28.88' N.
long.;

(36) 40°24.82' N.
long.;

(37) 40°22.64' N.
long.;

(38) 40°18.67' N.
long.;

(39) 40°14.23' N.
long.; and

(40) 40°10.00" N.
long.;

(3) Between the U.S./Canada border
and 40°10' N. lat., the RCA is defined
along a western, offshore boundary
approximating 100 fm (183 m). The 100
fm depth contour used north of 40°10’
N. lat. as a western boundary for the
RCA is defined by straight lines
connecting all of the following points in
the order stated:

lat., 124°26.21' W.
lat., 124°27.36" W.
lat., 124°32.41' W.
lat., 124°29.56' W.
lat., 124°24.05' W.
lat., 124°21.90' W.
lat., 124°23.72' W.

lat., 124°17.22' W.

(1) 48°15.00' N. lat., 125°41.00' W. long.;

(2) 48°14.00' N. lat., 125°36.00' W. long.;

(3) 48°09.50' N. lat., 125°40.50' W. long.;

(4) 48°08.00' N. lat., 125°38.00' W. long.;

(5) 48°05.00' N. lat., 125°37.25' W, long.;

(6) 48°02.60' N. lat., 125°34.70' W. long.;

(7) 47°59.00" N. lat., 125°34.00' W. long.;

(8) 47°57.26' N. lat., 125°29.82' W, long.;

(9) 47°59.87' N. lat., 125°25.81' W. long.;

(10) 48°01.08' N. lat., 125°24.53' W.
long.;

(11) 48°02.08' N. lat., 125°22.98' W,
long.;

(12) 48°02.97' N. lat., 125°22.89' W,
long.;

(13) 48°04.47' N. lat., 125°21.75' W,
long.;

(14) 48°06.11' N. lat., 125°19.33' W,
long.;

(15) 48°07.95' N. lat., 125°18.55' W,
long.;

(16) 48°09.00’ N. lat., 125°18.00' W.
long.;

(17) 48°11.31' N. lat., 125°17.55' W.
long.;

(18) 48°14.60' N. lat., 125°13.46' W.
long.;

(19) 48°16.67' N. lat., 125°14.34' W,
long.;

(20) 48°18.73' N. lat., 125°14.41' W,
long.;

(21) 48°19.98' N. lat., 125°13.24' W.
long.;

(22) 48°22.95" N. lat., 125°10.79' W.
long.;

(23) 48°21.61' N. lat., 125°02.54' W,
long.;
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(24) 48°23.00' N.
long.;

(25) 48°17.00' N.
long.;

(26) 48°06.00' N.
long.;

(27) 48°04.62' N.
long.;

(28) 48°04.84' N.
long.;

(29) 48°06.41' N.
long.;

(30) 48°06.00" N.
long.;

(31) 48°07.28' N.
long.;

(32) 48°03.45' N.
long.;

(33) 47°59.50" N.
long.;

(34) 47°58.68' N.
long.;

(35) 47°56.62' N.
long.;

(36) 47°53.71' N.
long.;

(37) 47°51.70' N.
long.;

(38) 47°49.95' N.
long.;

(39) 47°49.00' N.
long.;

(40) 47°46.95' N.
long.;

(41) 47°46.58' N.
long.;

(42) 47°44.07' N.
long.;

(43) 47°43.32' N.
long.;

(44) 47°40.95' N.
long.;

(45) 47°39.58' N.
long.;

(46) 47°36.23' N.
long.;

(47) 47°34.28' N.
long.;

(48) 47°32.17' N.
long.;

(49) 47°30.27' N.
long.;

(50) 47°30.60" N.
long.;

(51) 47°29.26' N.
long.;

(52) 47°28.21' N.
long.;

(53) 47°27.38"' N.
long.;

(54) 47°25.61' N.
long.;

(55) 47°23.54' N.
long.;

(56) 47°20.64' N.
long.;

(57) 47°17.99' N.
long.;

(58) 47°18.20" N.
long.;

lat., 124°49.34' W.
lat., 124°56.50' W.
lat., 125°00.00" W.
lat., 125°01.73" W.
lat., 125°04.03' W.
lat., 125°06.51"' W.
lat., 125°08.00' W.
lat., 125°11.14' W.
lat., 125°16.66" W.
lat., 125°18.88"' W.
lat., 125°16.19' W.
lat., 125°13.50' W.
lat., 125°11.96" W.
lat., 125°09.38"' W.
lat., 125°06.07" W.
lat., 125°03.00' W.
lat., 125°04.00' W.
lat., 125°03.15' W.
lat., 125°04.28' W.
lat., 125°04.41' W.
lat., 125°04.14' W.
lat., 125°04.97' W.
lat., 125°02.77' W.
lat., 124°58.66" W.
lat., 124°57.77' W.
lat., 124°56.16" W.
lat., 124°54.80' W.
lat., 124°52.21' W.
lat., 124°50.65' W.
lat., 124°49.34' W.
lat., 124°48.26' W.
lat., 124°46.42' W.
lat., 124°45.91' W.
lat., 124°45.59' W.

lat., 124°49.12' W.

(59) 47°15.01' N.

long.;

(60) 47°12.61' N.

long.;

(61) 47°08.22" N.

long.;

(62) 47°08.50" N.

long.;

(63) 47°01.92' N.

long.;

(64) 47°01.14' N.

long.;

(65) 46°58.48' N.

long.;

(66) 46°56.79' N.

long.;

(67) 46°58.01" N.

long.;

(68) 46°55.07" N.

long.;

(69) 46°59.60" N.

long.;

(70) 46°58.72' N.

long.;

(71) 46°54.45' N.

long.;

(72) 46°53.99' N.

long.;

(73) 46°54.38' N.

long.;

(74) 46°52.38' N.

long.;

(75) 46°48.93' N.

long.;

(76) 46°41.50' N.

long.;

(77) 46°34.50' N.

long.;

(78) 46°29.00' N.

long.;

(79) 46°20.00' N.

long.;

(80) 46°18.00' N.

long.;

(81) 46°17.52' N.

long.;

(82) 46°17.00' N.

long.;

(83) 46°15.02' N.

long.;

(84) 46°12.00' N.

long.;

(85) 46°10.50" N.

long.;

(86) 46°8.90' N. lat., 124°39.11' W. long.;
(87) 46°0.97' N. lat., 124°38.56' W. long.;
(88) 45°57.04' N. lat., 124°36.42' W.

long.;

(89) 45°54.29' N. lat., 124°40.02' W.

long.;

(90) 45°47.19' N. lat., 124°35.58' W.

long.;

(91) 45°41.75' N. lat., 124°28.32' W.

long.;

(92) 45°34.16' N. lat., 124°24.23' W.

long.;

(93) 45°27.10' N. lat., 124°21.74' W,

long.;

(94) 45°17.14' N. lat., 124°17.85' W.

long.;

lat., 124°51.09' W.
lat., 124°54.89' W.
lat., 124°56.53' W.
lat., 124°54.95' W.
lat., 124°57.74' W.
lat., 124°59.35' W.
lat., 124°57.81' W.
lat., 124°56.03' W.
lat., 124°55.09' W.
lat., 124°54.14' W.
lat., 124°49.79' W.
lat., 124°48.78' W.
lat., 124°48.36' W.
lat., 124°49.95' W.
lat., 124°52.73' W.
lat., 124°52.02' W.
lat., 124°49.17' W.
lat., 124°43.00' W.
lat., 124°28.50' W.
lat., 124°30.00' W.
lat., 124°36.50' W.
lat., 124°38.00' W.
lat., 124°35.35' W.
lat., 124°22.50' W.
lat., 124°23.77' W.
lat., 124°35.00' W.

lat., 124°39.00' W.

(95) 44°59.51' N. lat., 124°19.34' W.

long.;

(96) 44°49.30' N. lat., 124°29.97' W.

long.;

(97) 44°45.64' N. lat., 124°33.89' W.

long.;

(98) 44°33.00' N. lat., 124°36.88' W.

long.;

(99) 44°28.20' N. lat., 124°44.72' W.

long.;

(100) 44°13.16' N.
long.;

(101) 43°56.34" N.
long.;

(102) 43°56.47' N.
long.;

(103) 43°42.73' N.
long.;

(104) 43°30.92' N.
long.;

(105) 43°17.44' N.
long.;

lat., 124°56.36' W.
lat., 124°55.74' W.
lat., 124°34.61' W.
lat., 124°32.41' W.
lat., 124°34.43' W.

lat., 124°41.16' W.

(106) 43°7.04' N. lat., 124°41.25' W.

long.;

(107) 43°3.45' N. lat., 124°44.36' W.

long.;

(108) 43°3.90' N. lat., 124°50.81' W.

long.;

(109) 42°55.70" N.
long.;

(110) 42°54.12" N.
long.;

(111) 42°43.99' N.
long.;

(112) 42°38.23' N.
long.;

(113) 42°33.02" N.
long.;

(114) 42°31.89' N.
long.;

(115) 42°30.08' N.
long.;

(116) 42°28.27' N.
long.;

(117) 42°25.22" N.
long.;

(118) 42°19.22" N.
long.;

(119) 42°16.28' N.
long.;

lat., 124°52.79' W.
lat., 124°47.36' W.
lat., 124°42.38' W.
lat., 124°41.25' W,
lat., 124°42.38' W.
lat., 124°42.04' W.
lat., 124°42.67' W.
lat., 124°47.08' W.
lat., 124°43.51' W.
lat., 124°37.92' W.

lat., 124°36.11' W.

(120) 42°5.65' N. lat., 124°34.92' W.

long.;

(121) 42°0.00' N. lat., 124°35.27' W.

long.;

(122) 42°00.00" N.
long.;

(123) 41°47.04' N.
long.;

(124) 41°32.92' N.
long.;

(125) 41°24.17' N.
long.;

(126) 41°10.12" N.
long.;

(127) 40°51.41' N.
long.;

(128) 40°43.71' N.
long.;

(129) 40°40.14' N.
long.;

lat., 124°35.26' W.
lat., 124°27.64' W.
lat., 124°28.79' W.
lat., 124°28.46' W.
lat., 124°20.50' W.
lat., 124°24.38' W.
lat., 124°29.89' W.

lat., 124°30.90' W.
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(130) 40°37.35" N. lat., 124°29.05' W.
long.;

(131) 40°34.76' N.
long.;

(132) 40°36.78' N. lat., 124°37.06' W.
long.;

(133) 40°32.44' N. lat., 124°39.58' W.
long.;

(134) 40°24.82' N.
long.;

(135) 40°23.30" N. lat., 124°31.60' W.
long.;

(136) 40°23.52' N. lat., 124°28.78' W.
long.;

(137) 40°22.43' N.
long.;

(138) 40°21.72' N. lat., 124°24.94' W.
long.;

(139) 40°21.87' N. lat., 124°27.96' W.
long.;

(140) 40°21.40' N.
long.;

(141) 40°19.68' N. lat., 124°28.49' W.
long.;

(142) 40°17.73' N. lat., 124°25.43' W.
long.;

(143) 40°18.37' N.
long.;

(144) 40°15.75' N. lat., 124°26.05' W.
long.;

(145) 40°16.75" N. lat., 124°33.71' W.
long.;

(146) 40°16.29' N.
long.; and
(147) 40°10.00" N. lat., 124°21.12' W.

long.

lat., 124°29.82' W.

lat., 124°35.12' W.

lat., 124°25.00' W.

lat., 124°28.74' W.

lat., 124°23.35' W.

lat., 124°34.36' W.

28. Previous Regulations Superseded

These regulations shall supersede all
previous regulations of the Commission,
and these regulations shall be effective
each succeeding year until superseded.

Classification
IPHC Regulations

Because approval by the Secretary of
State of the IPHC regulations is a foreign
affairs function, the notice-and-
comment and delay-in-effective date
requirements of the Administrative
Procedure Act (APA), 5 U.S.C. 553, do
not apply to this notice of the
effectiveness and content of the IPHC
regulations, 5 U.S.C. 553(a)(1). Because
prior notice and an opportunity for
public comment are not required to be
provided for these portions of this rule
by 5 U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

Catch Sharing Plan for Area 2A

An EA/RIR was prepared on the
proposed changes to the CSP. NMFS has
determined that the proposed changes
to the CSP and the management
measures implementing the CSP

contained in these regulations will not
significantly affect the quality of the
human environment, and the
preparation of an environmental impact
statement on the final action is not
required by 102(2)(C) of the National
Environmental Policy Act or its
implementing regulations.

At the proposed rule stage, the Chief
Counsel for Regulation, Department of
Commerce, certified to the Chief
Counsel for Advocacy of the Small
Business Administration that this action
will not have a significant economic
impact on a substantial number of small
entities. No comments were received on
this certification or on the economic
impacts of the rule. No regulatory
flexibility analysis has been prepared.

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The AA finds good cause to waive the
requirement to provide a 30-day delay
in effectiveness (5 U.S.C. 553(d))
because it is contrary to the public
interest to delay the effectiveness date of
this rule for 30 days. This rule must be
made effective for the opening of the
2003 Pacific halibut fishing season on
March 1, 2003. Delaying the opening of
the fishing season is contrary to the
public interest because it would cause
unnecessary economic burden on
fishery participants due to loss of
fishing opportunity. Because the annual
quotas and management measures are
ultimately determined by an
international commission, the IPHC, the
AA is constrained and cannot respond
by publishing the final rule until after
the IPHC has adopted the annual quotas
and management measures for the year.
NMFS’s implementation of changes to
the CSP could not begin until after
January 24, 2003, when the IPHC
adopted annual quotas and management
measures for 2003. There was not
enough time between when the IPHC
adopted the annual quotas and
management measures for 2003 and the
scheduled March 1, 2003, start of the
fishing season to publish the regulations
in the Federal Register with enough
time for a 30-day delay in effectiveness.
In addition, good cause exists to waive
the 30-day delay in effectiveness for the
minor technical amendment to 50 CFR
300.63 pursuant to 5 U.S.C. 553(d)(3)
because this amendment only clarifies
the regulatory language and does not
include a substantive change to the
regulations.

List of Subjects in 50 CFR part 300

Fisheries, Fishing, Reporting and
recordkeeping requirements, Treaties.

Authority: 16 U.S.C. 773-773k.

Dated: February 27, 2003
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 300 is amended
as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS, SUBPART
E—PACIFIC HALIBUT FISHERIES

1. The authority citation for 50 CFR
part 300, subpart E continues to read as
follows:

Authority: 16 U.S.C. 773-773k.

2. Section 300.63, paragraph (a)(3)(ii)
is revised to read as follows:

§300.63 Catch sharing plans, local area
management plans, and domestic
management measures.

* * * * *

(a) * x %

(3) * x %

(ii) It is unlawful for any person to
possess or land halibut south of
46°53'18" N. lat. that were taken and
retained as incidental catch authorized
by this section in the directed longline
sablefish fishery.

* * * * *

[FR Doc. 03—5171 Filed 3—3-03; 3:18 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 001005281-0369-02; 1.D.
030303A]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic; Trip
Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Trip limit reduction.

SUMMARY: NMFS reduces the trip limit
in the commercial hook-and-line fishery
for king mackerel in the southern
Florida west coast subzone to 500 1b
(227 kg) of king mackerel per day in or
from the exclusive economic zone
(EEZ). This trip limit reduction is
necessary to protect the Gulf king
mackerel resource.

DATES: This rule is effective 12:01 a.m.,
local time, March 5, 2003, through June
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30, 2003, unless changed by further
notification in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, telephone: 727-570—
5305, fax: 727-570-5583, e-mail:
Mark.Godcharles@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001) NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast subzone
and the northern and southern Florida
west coast subzones. On April 27, 2000,
NMFS implemented the final rule (65
FR 16336, March 28, 2000) that divided
the Florida west coast subzone of the
eastern zone into northern and southern
subzones, and established their separate
quotas. The quota implemented for the
southern Florida west coast subzone is
1,040,625 1b (472,020 kg). That quota is
further divided into two equal quotas of
520,312 1b (236,010 kg) for vessels in
each of two groups fishing with hook-
and-line gear and run-around gillnets
(50 CFR 622.42(c)(1)({)(A)(2)(i)).

In accordance with 50 CFR
622.44(a)(2)(ii)(B)(2), from the date that
75 percent of the southern Florida west
coast subzone’s quota has been
harvested until a closure of the
subzone’s fishery has been effected or
the fishing year ends, king mackerel in
or from the EEZ may be possessed on
board or landed from a permitted vessel
in amounts not exceeding 500 1b (227
kg) per day.

NMFS has determined that 75 percent
of the quota for Gulf group king
mackerel for vessels using hook-and-
line gear in the southern Florida west
coast subzone will be reached on March
4, 2003. Accordingly, a 500-1b (227—-kg)
trip limit applies to vessels in the
commercial hook-and-line fishery for
king mackerel in or from the EEZ in the

southern Florida west coast subzone
effective 12:01 a.m., local time, March 5,
2003. The 500-1b (227-kg) trip limit
will remain in effect until the fishery
closes or until the end of the current
fishing year (June 30, 2003), whichever
occurs first.

The Florida west coast subzone is that
part of the eastern zone south and west
of 25°20.4’ N. lat. (a line directly east
from the Miami-Dade County, FL
boundary). The Florida west coast
subzone is further divided into northern
and southern subzones. The southern
subzone is that part of the Florida west
coast subzone that, from November 1
through March 31, extends south and
west from 25°20.4’ N. lat. to 26°19.8” N.
lat.(a line directly west from the Lee/
Collier County, FL, boundary), i.e., the
area off Collier and Monroe Counties.
From April 1 through October 31, the
southern subzone is that part of the
Florida west coast subzone that is
between 26°19.8” N. lat. and 25°48’ N.
lat.(a line directly west from the
Monroe/Collier County, FL boundary),
i.e., the area off Collier County.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to reduce the trip
limit constitutes good cause to waive
the requirement to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(3)(B), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, there is a
need to implement these measures in a
timely fashion to prevent an overrun of
the commercial quota of Gulf group king
mackerel, given the capacity of the
fishing fleet to harvest the quota
quickly. Any delay in implementing this
action would be impractical and
contradictory to the Magnuson-Stevens
Act, the FMP, and the public interest.
NMFS finds for good cause that the
implementation of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is waived.

This action is taken under 50 CFR
622.44(a)(2)(iii) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 3, 2003.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 03—5471 Filed 3-4-03; 2:44 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 03114012-3046-02; I.D.
121902F]

RIN 0648-AQ46

Fisheries of the Exclusive Economic
Zone Off Alaska; Seasonal Area
Closure to Trawl, Pot, and Hook-and-
Line Fishing in Waters off Cape
Sarichef

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
seasonally close a portion of the waters
located near Cape Sarichef in the Bering
Sea subarea to directed fishing for
groundfish by vessels using trawl, pot,
or hook-and-line gear. This action is
necessary to support NMFS research on
the effect of fishing on the localized
abundance of Pacific cod. It is intended
to further the goals and objectives of the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP).

DATES: Effective March 15, 2003.

ADDRESSES: Copies of the
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA) and
the Final Regulatory Flexibility Analysis
(FRFA) prepared for this action are
available from NMFS, P.O. Box 21668,
Juneau, AK 99802-1668, Attn: Lori
Durall, or by calling the Alaska Region,
NMFS, at (907) 586—7228.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown at (907) 586—7228, or
melanie.brown@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the domestic groundfish
fisheries in the Bering Sea and Aleutian
Islands Management Area (BSAI) under
the FMP. The North Pacific Fishery
Management Council (Council)
prepared the FMP under the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). Regulations governing the
groundfish fisheries of the BSAI appear
at 50 CFR parts 600 and 679.

In October 2002, the Council adopted
a proposed regulatory amendment to
implement a seasonal closure to
directed fishing for groundfish by
vessels using trawl, pot, or hook-and-
line gear in a portion of the waters off
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Cape Sarichef in the Bering Sea subarea.
The purpose of this action is to support
a NMF'S research project investigating
the effect of commercial fishing on
Pacific cod abundance in localized
areas. This study is an integral part of

a NMFS comprehensive research
program designed to evaluate effects of
fishing on the foraging behavior of
Steller sea lions. The western distinct
population segment (DPS) of Steller sea
lions is listed as endangered under the
Endangered Species Act and is likely to
be adversely affected by the Atka
mackerel, pollock, and Pacific cod
fisheries. Steller sea lion protection
measures are currently implemented to
ensure that the pollock, Atka mackerel,
and Pacific cod fisheries are not likely
to jeopardize the continued existence of
or adversely modify or destroy critical
habitat for the western DPS of Steller
sea lions (68 FR 204, January 2, 2003).

Currently, the information available to
evaluate alternative methods for
protecting Steller sea lions and their
critical habitat is very limited. Improved
information could enhance the
effectiveness and efficiency of existing
protection measures. NMFS and other
management agencies and organizations
have undertaken numerous research
initiatives to learn more about Steller
sea lions and interactions with their
environment, including fishery related
effects potentially associated with the
ongoing decline of the western DPS of
Steller sea lions.

The goal of the study is to evaluate
the effects of commercial trawl fishing
on Pacific cod and to test a localized
depletion hypothesis. This hypothesis
states that the commercial fisheries by
depleting the local Steller sea lion prey
may adversely affect the critical habitat
of Steller sea lions. This study is
designed as a comparison between sites
within the area subject to intensive
seasonal trawling and control sites
within a nearby zone where trawling is
prohibited and requires that
experimental pot gear be deployed
before and after the period of intense
trawl fishing for Pacific cod. NMFS will
deploy pot fishing gear in the restriction
area during March 15 through March 31,
a time period that historically includes
a less intense rate of fishing during the
winter trawl fishery for Pacific cod. This
time period would reduce the risk of
trawl gear disturbing the experimental
pot gear. Pot loss or displacement would
lead to economic losses to NMFS and
would reduce the quality of the
information gathered in the study. The
commercial pot and hook-and-line gear
closures are necessary to ensure that
observed fishing effects are due to trawl
fishing and not to additional fishing

effort by hook-and-line and pot vessels
moving into the area due to the trawl
closure. A concern also exists that pot
and hook-and-line vessels would enter
areas historically fished by trawl gear. A
complete description of the study is
available in the EA/RIR/IRFA for this
action (see ADDRESSES).

This final rule imposes a seasonal ban
on all directed groundfish fishing by
vessels using trawl, pot, or hook-and-
line gear in waters located outside the
existing 10-nm no-trawl area around
Cape Sarichef and inside the boundary
of the following coordinates joined in
order by straight lines:

54°30’ N lat., 165°14’ W long.;

54°35’ N lat., 165°26” W long.;

54°48’ N lat., 165°04’ W long.;

54°44’ N lat., 164°56” W long.; and,

54°30’ N lat., 165°14” W long.

Cape Sarichef is located at
coordinates 164°56.8’ W long. and
54°34.30° N lat. See Figure 21 in the
regulatory language below.

This fishing restriction will be in
effect annually during the period of
March 15 through March 31 in the years
2003 through 2006. The Council will
review the experimental results after
March 2003 to decide whether any
changes to the rule are needed in 2004
through 2006.

The proposed rule for this action was
published in the Federal Register on
January 23, 2003 (68 FR 3225). No
comments were received during the 15—
day public review and comment period,
and no changes are made from the
proposed rule in the final rule.

Classification

NMFS has determined that the
seasonal adjustments of fishery closure
this rule implements is consistent with
the national standards of the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Nothing in this action results in any
changes in reporting or recordkeeping
requirements.

Species listed under the Endangered
Species Act (ESA) are present in the
action area. According to an informal
consultation completed on November
25, 2002, no listed species are likely to
be adversely affected by this action.

The analysis for this action did not
reveal any existing Federal rules that
duplicate, overlap, or conflict with this
action.

An IRFA was prepared prior to
publication of the proposed rule. The
proposed rule was published in the
Federal Register on January 23, 2003
(68 FR 3225), and included a summary
of the IRFA. The public comment period

ended on February 7, 2003. No
comments were received on the IRFA.
The entities that will be regulated by
this action are the catcher vessels and
catcher processors that would have
fished in the treatment area in the
second half of March, and that will not
be able to do so from 2003 through
2006. These include vessels using trawl,
hook-and-line, and pot gear. The
numbers of small and large entities
active in Alaskan statistical area 655430
in the second half of March for each
year from 1998 through 2001 ranged
between 21 in 2000 and 57 in 1998. This
regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities.

NMEF'S considered three alternatives to
the proposed action. The status quo
would not have accomplished the
objectives of this action. A second
alternative would have restricted
trawling activities during the same
period in an “‘arc” shaped treatment
area that overlaps the treatment area in
the preferred alternative. However,
because of some differences in shape,
the area in this alternative restricts
trawling activity more than is necessary
to increase the experimental results.
Closing the area to trawling, but
allowing an influx of hook-and-line and
pot gear, may confound the
experimental results and may lead to
gear conflicts when the treatment area is
reopened to trawling in early April.
These negative impacts are mitigated by
the preferred alternative which adjusts
the area of the arc to avoid certain areas
of particular concern to fishermen and
prevents new entry by other gear users.
A third alternative would have used the
same treatment area as the second
alternative, but would have restricted
hook-and-line and pot activity as well as
trawl activity. However, because of
some differences in shape, the area in
this alternative restricts trawling activity
more than is necessary to increase the
experimental results. This negative
impact is mitigated by the preferred
alternative which adjusts the area of the
arc to avoid areas of particular concern
to fishermen.

This action must be effective by
March 15, 2003, to facilitate NMFS’
experiments to evaluate the effects of
commercial trawl fishing on Pacific cod
and to help determine whether
commercial fisheries adversely affect
the critical habitat of Steller sea lions by
depleting the local Steller sea lion prey.
The 16—day closure is necessary to
ensure the quality of the information
gathered, to prevent losses to NMFS
from gear interactions, and to minimize
disruption to trawl fishermen who have
historically used this area. NMFS
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selected the time period from March 15
— 31 for this experiment because it is
historically a period of reduced fishing
activity between the two periods of
intense trawling activity. This time
period also is expected to minimize gear
conflicts. NMFS worked with the
affected industry at the October 2002
Council meeting to tailor the closed area
to minimize disruptions to fishing
activity while accomplishing the goals
of the experiment. Delaying this action
for 30 days would unnecessarily
jeopardize the experiment by preventing
the collection of data during this 16—day
trawling period. Accordingly, the need
to publish this measure in a timely
manner constitutes good cause under 5
U.S.C. 553(d)(3) to waive the 30-day
delay in effective date.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: February 28, 2003.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons discussed in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; Title II of Division C,
Pub. L. 105 277; Sec. 3027, Pub. L. 106 31,
113 Stat. 57.

2.In §679.22, paragraph (a)(11) is
revised to read as follows:

8679.22 Closures.

* * * * *

(a)
(11) Cape Sarichef Research
Restriction Area (applicable through

* % %

March 31, 2006)(i) Description of Cape
Sarichef Research Restriction Area. The
Cape Sarichef Research Restriction Area
is all waters located outside of the 10
nm no trawl area around Cape Sarichef,
as described in Tables 4 and 5 to this
part, and inside the boundary of the
following coordinates joined in order by
straight lines (Figure 21 to part 679):
54°30’ N lat., 165°14’ W long.;

54°35° N lat., 165°26” W long.;

54°48’ N lat., 165°04’ W long.;

54°44’ N lat., 164°56’ W long.; and,

54°30’ N lat., 165°14’ W long.

(ii) Closure. The Cape Sarichef
Research Restriction Area is closed from
March 15 through March 31 to directed
fishing for groundfish by vessels named
on a Federal Fisheries Permit issued
under § 679.4(b) and using trawl, pot, or
hook-and-line gear.

* * * * *

3. Figure 21 to part 679 is added to
read as follows:
BILLING CODE 3510-22-S
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Cape Sarichef Research Restriction Area:

No Trawling, Hook and Line, or Pot Fishing

March 15 - March 31

BS: No Hook and Line or Pot

m 10nm Cape Sarichef No Trawl Area (Tables 4 and 5 50 CFR 679)
Cape Sarichef Research Restriction Area *

[ State Statistical Areas

0494954

*All waters located outside of the 10 nm no trawl area around
Cape Sarichef, 164° 56.8' W long. and 54°34.30' Niat, and
inside the boundary of the following coordinates joined in -
order by straight ines

54° 30'N Iat,, 165°14'Wlong.;

54" 35'Nlat, 165°26' Wlong.,

54" 48'N lat,, 165°04'Wiong;

54" 44'N lat, 164" 56' W long.; and,
54° 30'N fat, 165" 14'Wiong.

655430
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Figure 21 Cape Sarichef Research Restriction Area (Applicable

through March 31, 2006)

[FR Doc. 03—5173 Filed 3—3-03; 3:16 pm]
BILLING CODE 3510-22-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 317 and 327

[Docket No. 00—036W]

RIN 0583-AC85

Product Labeling: Defining United

States Cattle and United States Fresh
Beef Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of withdrawal of advance
notice of proposed rulemaking.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is
withdrawing an advance notice of
proposed rulemaking (ANPR) entitled
“Product Labeling: Defining United
States Cattle and United States Fresh
Beef Products,” which was published in
the Federal Register on August 7, 2001.
In the ANPR, the Agency requested
comments on the need for regulations to
clarify the definition of “United States
cattle” and “United States fresh beef
products,” and whether such products
should bear labeling claims that are
different from the claims that are
permitted under FSIS” current policy.
Under FSIS policy, beef products that
are made from animals that are
documented to have been born, raised,
slaughtered, and prepared in the United
States are permitted to be labeled as
USA products. The country-of-origin
labeling provisions (Section 10816) in
the Farm Security and Rural Investment
Act of 2002 (the Farm Bill) * supplant
the issues raised in the ANPR and,
therefore, FSIS is withdrawing the
ANPR.

ADDRESSES: Send an original and two
copies of comments to the FSIS Docket
Clerk, Docket # 00-036W, Room 102
Cotton Annex Building, 300 12th Street,
SW., Washington, DC 20250-3700. Any
comments will be available for public
inspection in the Docket Room from

1Public Law 107-171 (May 13, 2002).

8:30 a.m. to 4:30 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Robert C. Post, Ph.D., Director, Labeling
and Consumer Protection Staff, FSIS, by
telephone at (202) 205—-0279 or by fax at
(202) 205-3625.

SUPPLEMENTARY INFORMATION:

Background

FSIS published the ANPR (66 FR
41160) in response to the Conference
Report accompanying the Agriculture
Appropriations for 2000.2 The report
directed the Secretary of Agriculture, in
consultation with the affected
industries, to promulgate regulations to
define which cattle and fresh beef
products are “‘Products of the U.S.A.”
The report also directed the Secretary to
determine the terminology that would
best reflect in labeling that such beef
products are, in fact, U.S. products. The
report stated that clarifying regulations
would facilitate the development of
voluntary, value-added promotion
programs that benefit U.S. producers,
business, industry, consumers, and
commerce.

Under the mandate of the Federal
Meat Inspection Act (21 U.S.C. 601 et
seq.), FSIS issues regulations to ensure
that labeling statements about the origin
of a product are truthful, accurate, and
not misleading. Under FSIS regulations,
producers and processors wishing to
make such labeling statements on the
labels of products shipped from Federal
establishments must submit
documentation that verifies that the
statements are truthful and accurate.

The Department’s Agriculture
Marketing Service (AMS) has the
authority to establish voluntary
programs under the Agricultural
Marketing Act of 1946 (7 U.S.C. 1621—
1627) to verify/certify the origin of
animals, which can be reflected in
labeling statements. However, producers
wishing to make such statements are not
required to have their production
practices verified/certified by an AMS
program. In 1998, AMS proposed
program guidelines to certify that
livestock, meat, and meat products are
eligible to be labeled as “U.S. Beef”
because they are derived from animals
that were born, raised, slaughtered, and

2 Agricultural, Rural Development, Food and
Drug Administration, and Related Agencies
Appropriation Act, 2000 (Public Law 106-78
(October 23, 1999).

prepared in the United States. There
was to be a fee for this service, however,
and no firm took advantage of it.

Provisions in the 2002 Farm Bill

On May 13, 2002, the President
signed the Farm Bill into law. The new
law amends the Agriculture Marketing
Act of 1946 to require retailers to inform
consumers of the country-of-origin of
covered commodities at the point of
final retail sale. The term “covered
commodity” is defined in the law as
muscle cuts of beef (including veal),
lamb, and pork; ground beef, lamb, and
pork; wild and farm-raised fish and
shellfish; perishable agricultural
commodities (fresh fruits and
vegetables); and peanuts. The Act
directs the Secretary, through AMS, to
implement the requirements by
September 30, 2004.

On October 11, 2002, AMS published
a notice in the Federal Register (67 FR
63367) entitled “Establishment of
Guidelines for the Interim Voluntary
Country of Origin Labeling of Beef,
Lamb, Pork, Fish, Perishable
Agricultural Commodities, and Peanuts
Under the Authority of the Agricultural
Marketing Act of 1946.” In accordance
with the notice, during the interim
period between the signing of the law
and its implementation date,
compliance with the guidelines is
voluntary. One of the provisions of the
Farm Bill is that a retailer of beef, lamb,
and pork may designate the covered
meat commodity as having originated in
the United States only if it is
“exclusively born, raised, and
slaughtered in the United States.”

As a result of the enactment of the
Farm Bill, FSIS is withdrawing the
ANPR and will not proceed with further
regulatory action pursuant to this
rulemaking.

Summary of Comments on the ANPR

FSIS received 1,036 comments on the
2001 ANPR from trade associations,
consumer groups, farmers unions of
various states, the Canadian
Government, the U.S. Chamber of
Commerce, and citizens/consumers.
More than 900 comments were from
write-in campaigns by cattle producers/
consumers who support the definition
for labeling purposes as “‘born, raised,
slaughtered, and processed (prepared)
in the United States.” There was almost
no support for any other labeling
terminology, no support for a petition
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submitted by the beef industry that
suggested that cattle born outside the
United States and finished in U.S.
feedlots for at least 100 days be allowed
to be labeled as ‘“Product of the U.S.A.,”
and a strong interest in maintaining the
existing FSIS policy. According to one
respondent, any change in the existing
policy of FSIS would be costly and
damaging to the industry, provide no
real benefit for consumers, and
undermine U.S. efforts in international
negotiations.

Many respondents opposed any
change in FSIS’ country-of-origin
labeling policy simply because no
change was warranted. One commenter
said that there is no convincing
evidence that there is a problem that
needs to be addressed by additional
Federal regulation. The comment went
on to say that applying the current
definition for “USA Beef” and “Fresh
American Beef” more broadly to
country-of-origin labels such as
“Product of the USA” is not necessary
and would be disruptive. It concluded
that substantiation and verification of
“born, raised, slaughtered, and prepared
in the United States” would be
unreliable and expensive since there is
no national tracking system for cattle in
this country.

A trade association director
commented that the introduction of new
rules for a single product category
would not be helpful or acceptable. The
comment stated that it would only add
to the inconsistencies and confusion for
industry, regulatory, and U.S. Customs
Service officials. In addition, the
commenter said such a change would
set an undesirable precedent for further
processed and other types of products.

Although there was minimal support
for a mandatory program, most
commenters strongly believed that a
labeling program should be kept
voluntary. One commenter stated that
mandatory labeling should be restricted
to protection of consumer health and
safety. Others cautioned that what is
acceptable for a voluntary labeling
program would be unacceptable as a
mandatory program. Voluntary labeling
of U.S. beef will be market driven in
private sector retail and foodservice
channels, said the commenter. USDA
should provide certification and audit
services for alternative U.S. labels and
allow competitive market forces to
determine the merit of various labels in
the marketplace, the commenter
concluded.

Many of the commenters discussed
the inconsistency of USDA’s geographic
labeling policies, the variety of the
claims used to certify U.S. origin, and
the differences in regulations governing

domestic and foreign products. Some
called the policy confusing but
acceptable, because it was consistent
with international practices. Others
maintained that it was incumbent upon
USDA to authorize a single, universal
term.

Several respondents who opposed the
meat industry petition, referred to
above, mentioned a fear of Foot and
Mouth Disease and Bovine Spongiform
Encephalopathy. One commenter said
that it would be devastating to the U.S.
livestock industry and to consumer
confidence if an infected animal or
product entered the United States and
received a ‘‘Made in USA” label.

As aresult of Congress’ action, FSIS
is withdrawing the advance notice of
proposed rulemaking. Comments on
“country-of-origin” labeling should be
submitted in response to the AMS
published notice entitled
“Establishment of Guidelines for the
Interim Voluntary Country of Origin
Labeling of Beef, Lamb, Pork, Fish,
Perishable Agricultural Commodities
and Peanuts under the Authority of the
Agricultural Marketing Act of 1946.”

Additional Public Notification

Public involvement in all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this notice and informed about the
mechanism for providing their
comments, FSIS will announce it and
make copies of this Federal Register
publication through the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update, which
is communicated via Listserv, a free e-
mail subscription service. In addition,
the update is available online through
the FSIS Web page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents and
stakeholders. The constituent Listserv
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals
who have requested to be included.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

For more information, contact the
Congressional and Public Affairs Office,
at (202) 720-9113. To be added to the
free e-mail subscription service
(Listserv), go to the “Constituent
Update” page on the FSIS Web site at

http://www.fsis.usda.gov/oa/

update.htm. Click on the “Subscribe to

the Constituent Update Listserv” link,

then fill out and submit the form.
Signed in Washington, DC on March 3,

2003.

Garry L. McKee,

Administrator.

[FR Doc. 03-5363 Filed 3—6—-03; 8:45 am|

BILLING CODE 3410-DM-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EE-RM/TP-02-001]
RIN 1904-AB12

Office of Energy Efficiency and
Renewable Energy; Energy
Conservation Program for Consumer
Products: Test Procedure for
Refrigerators and Refrigerator-
Freezers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice of proposed
rulemaking contains an amendment to
the test procedure for measuring the
energy consumption of refrigerators and
refrigerator-freezers for models with a
long-time automatic defrost function.
The amendment gives credit for a slight
improvement in energy efficiency
because the defrost heater on such
models of refrigerators and refrigerator-
freezers is not required to heat the
evaporator from its coldest temperature.
This change in the test procedure will
encourage use of efficiency enhancing
technology. Because the amendment to
the rule is not expected to receive any
significant adverse comments, the
amendment is also being issued as a
direct final rule in this Federal Register.
DATES: Public comments on the
amendment proposed herein will be
accepted until April 7, 2003.
ADDRESSES: Written comments should
be addressed to: Ms. Brenda Edwards-
Jones, U.S. Department of Energy, Office
of Energy Efficiency and Renewable
Energy, EE-2], 1000 Independence
Avenue, SW, Washington, DC 20585—
0121. E-mail address: Brenda.Edwards-
Jones@ee.doe.gov. You should identify
all such documents both on the
envelope and on the documents as
Energy Conservation Program for
Consumer Products: Test Procedures for
Refrigerators and Refrigerator-Freezers,
Docket No. EE-RM/TP-02-001.

Copies of public comments received
may be read in the Freedom of
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Information Reading Room (Room No.
1E-190) at the U.S. Department of
Energy, Forrestal Building, 1000
Independence Avenue, SW,
Washington, DC, between the hours of
9 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT.:
Michael Raymond, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, EE-2], 1000
Independence Avenue, SW,
Washington, DC 20585—-0121, (202) 586—
9611, e-mail:

Michael. Raymond@ee.doe.gov; or
Francine Pinto, Esq., U.S. Department of
Energy, Office of General Counsel, GC—
72,1000 Independence Avenue, SW,
Washington, DC 20585, (202) 586—9507,
e-mail: Francine.Pinto@hq.doe.gov.
SUPPLEMENTARY INFORMATION: This
Notice of Proposed Rulemaking (NOPR)
proposes an amendment to the test
procedure for measuring the energy
consumption of refrigerators and
refrigerator-freezers. The amendment
changes the calculation of the test time
period for long-time automatic defrost to
allow for a control capable of timing
defrost to occur other than during a
compressor “‘on” cycle, thereby taking
advantage of the natural warming of the
evaporator during an “off” cycle, and
saving additional energy. The
amendment has no effect on the testing
of refrigerators and refrigerator-freezers
that do not have a long-time automatic
defrost system.

Today, the Department of Energy
(Department) is also publishing,
elsewhere in this issue of the Federal
Register, a direct final rule that makes
the change to this test procedure that is
being proposed in this NOPR. As
explained in the preamble of the direct
final rule, the Department considers this
amendment to be uncontroversial and
unlikely to generate any significant
adverse or critical comments. If no
significant adverse or critical comments
are received by the Department on the
amendment, the direct final rule will
become effective on the date specified
in that rule, and there will be no further
action on this proposal. If significant
adverse or critical comments are timely
received on the direct final rule, the
direct final rule will be withdrawn. The
public comments will then be addressed
in a subsequent final rule based on the
rule proposed in this NOPR (which is
the same as the rule set forth in the
direct final rule). Because the
Department will not institute a second
comment period on this proposed rule,
any parties interested in commenting
should do so during this comment
period.

For further supplemental information,
the detailed rationale, and the rule
amendment, see the information
provided in the direct final rule in this
Federal Register.

List of Subjects in 10 CFR Part 430
Administrative practice and
procedure, Energy conservation,
Household appliances.
Issued in Washington, DC, on February 28,
2003.
David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 03-5405 Filed 3—6-03; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 203
[Regulation C; Docket No. R-1145]

Home Mortgage Disclosure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule; official staff
commentary.

SUMMARY: In 2002, the Board revised
Regulation C and imposed new data
collection requirements with an
effective date of January 1, 2004. This
proposal would revise the official staff
commentary to Regulation C to provide
transition rules for applications received
before January 1, 2004, on which final
action is taken on or after January 1,
2004.

DATES: Comments must be received on
or before April 8, 2003.

ADDRESSES: Comments should refer to
Docket No. R—1145 and should be
mailed to Jennifer Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551, or mailed electronically to
regs.comments@federalreserve.gov.
Comments addressed to Ms. Johnson
may also be delivered, between 8:45
a.m. and 5:15 p.m., to the Board’s mail
facility in the West Courtyard, located
on 21st Street between Constitution and
C Street, NW. Members of the public
may inspect comments in Room MP—
500 of the Martin Building between 9
a.m. and 5 p.m. on weekdays pursuant
to § 261.12, except as provided in

§ 261.14, of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT: ]ohn
C. Wood, Counsel, Kathleen C. Ryan,
Senior Attorney, or Dan S. Sokolov,
Attorney, Division of Consumer and

Community Affairs, Board of Governors
of the Federal Reserve System,
Washington, DC 20551, at (202) 452—
3667 or (202) 452—-2412. For users of
Telecommunications Device for the Deaf
(TDD) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION:

I. Background

The Home Mortgage Disclosure Act
(HMDA; 12 U.S.C. 2801-2810) has three
purposes. One is to provide the public
and government officials with data that
will help show whether lenders are
serving the housing needs of the
neighborhoods and communities in
which they are located. A second
purpose is to help public officials target
public investment to promote private
investment where it is needed. A third
purpose is to provide data that assist in
identifying possible discriminatory
lending patterns and enforcing
antidiscrimination statutes.

HMDA accordingly requires certain
depository and for-profit nondepository
lenders to collect, report, and disclose
data about originations, purchases, and
refinancings of home purchase and
home improvement loans. Lenders must
also report data about applications that
did not result in originations.

The Board’s Regulation C implements
HMDA. 12 CFR part 203. Regulation C
generally requires that lenders report
data about:

* Each application or loan, including
the application date; the action taken
and the date of that action; the loan
amount; the loan type and purpose; and,
if the loan is sold, the type of purchaser;

* Each applicant or borrower,
including ethnicity, race, sex, and
income; and

» Each property, including location
and occupancy status.

Lenders report this information to
their supervisory agencies on an
application-by-application basis using a
loan application register format (HMDA/
LAR) set forth in appendix A to the
regulation. Each application must be
recorded within 30 calendar days after
the end of each calendar quarter in
which final action is taken (such as
origination or purchase of a loan, or
denial or withdrawal of an application)
on the lender’s HMDA/LAR. Lenders
must make their HMDA/LARs—with
certain fields redacted to preserve
applicants’ privacy—available to the
public. The Federal Financial
Institutions Examination Council
(FFIEC), acting on behalf of the
supervisory agencies, compiles the
reported information and prepares an
individual disclosure statement for each
institution, aggregate reports for all
covered lenders in each metropolitan



Federal Register/Vol. 68, No. 45/Friday, March 7, 2003/Proposed Rules

11011

area, and other reports. These disclosure
statements and reports are available to
the public.

II. The 2002 Revisions to Regulation C

The Board published final revisions to
Regulation C on February 15, 2002, and
June 27, 2002 (“‘the 2002 revisions”). 67
FR 7222; 67 FR 43218. The 2002
revisions include a requirement that
lenders report the difference between a
loan’s annual percentage rate (APR) and
the yield on Treasury securities with
comparable maturity periods, if the
difference equals or exceeds thresholds
set by the Board; whether a loan is
subject to the Home Ownership and
Equity Protection Act; the lien status of
applications and loans; and whether an
application or loan involves a
manufactured home. Certain definitions
have also been revised. The definition of
an application has been revised to
include a request for preapproval as
defined in the regulation, for purposes
of reporting denials of such requests and
identifying loan originations that result
from a request for preapproval. The
definition of a home improvement loan
and the definition of a refinancing have
been revised. In addition, the 2002
revisions require lenders to request
information on applicants’ ethnicity,
race, and sex in applications taken by
telephone, and conform the collection of
data on ethnicity and race to standards
established by the Office of Management
and Budget (OMB) in 1997.

The 2002 revisions were initially
scheduled to take effect on January 1,
2003. In May 2002 the Board delayed
the effective date, with two exceptions,
to January 1, 2004. 67 FR 30771, May 8,
2002. The Board based its decision to
delay the effective date on a
determination that some HMDA
reporters, especially the largest ones,
would not be able to fully implement
the revised rule by January 1, 2003,
without jeopardizing the quality and
usefulness of the data and incurring
substantial additional implementation
costs that could be avoided by a
postponement. The two exceptions
related to telephone applications and to
census tract data: (1) For all applications
taken on or after January 1, 2003,
lenders must ask telephone applicants
for information on the applicant’s race
or national origin and sex; and (2) for all
applications and loans reported on
lenders’ 2003 LARs, lenders must use
the census tract numbers and
corresponding geographic areas from the
2000 Census.

III. Proposed Guidance for Transition
from the Current to the Revised Rule

Proposed staff comment 4(a)—4
addresses the collection and reporting of
certain data items for applications
received before January 1, 2004, for
which final action is taken on or after
January 1, 2004. Under the proposed
transition rules, lenders (1) Would not
have to indicate whether an application
or loan involved a request for
preapproval or related to a
manufactured homes; and (2) could at
their option continue to apply the
current definitions of a home
improvement loan and a refinancing.
They would follow special rules for
reporting applicants’ race and ethnicity,
to take account of the changed
categories. No transition rules are
provided for reporting the purchaser
type, rate spread, whether a loan is
subject to HOEPA, and the lien status of
applications and originated loans,
because information about these items is
available at the time of final action.

In each case, the Board weighed the
burden and benefit of applying the
effective date to applications received
before January 1, 2004. The proposed
comment seeks to preserve the integrity
of the HMDA data to the extent possible,
while minimizing lender burden. For
example, the Board believes that the
benefit of data that meet revised
definitions is not sufficient to warrant
the burden on lenders to begin applying
the revised definitions before January 1,
2004, or to “look back” in 2004 to
determine if data should be reported.
The proposed rule is discussed below in
the order that the affected data items
appear on the revised HMDA/LAR. For
all other data items, the January 1, 2004,
effective date applies, including the data
items reported under “type of
purchaser” and “‘other data,” as
discussed in Part IV.

Property Type

Currently lenders must report in the
“loan purpose” field whether an
application or loan involves a one- to
four-family or a multifamily dwelling;
and manufactured homes are reported
as one- to four-family dwellings. The
2002 revisions add a new field for
“property type” and require lenders to
identify applications and loans that
involve manufactured housing. The
proposed comment provides that
lenders may but need not indicate
whether an application received before
January 1, 2004, involves manufactured
housing. Lenders may report the
property type as a one- to four-family
dwelling.

Purpose of Loan—Home Improvement
and Refinancing

Regulation C requires lenders to
report home improvement loans and
refinancings. The definitions of a home
improvement loan and a refinancing
were substantially revised in the final
rules adopted in 2002. At the time an
application is taken, lenders must apply
these definitions (and the definition of
a home purchase loan, which has not
been revised) to determine whether and
how the application or loan must be
reported under HMDA.

A home improvement loan is
currently defined in § 203.2(f) as a loan
that is intended in whole or in part for
home improvement and that the lender
classifies as a home improvement loan.
Under the 2002 revisions, dwelling-
secured loans for home improvement
purposes must be reported as home
improvement loans, without regard to
whether the loans are classified as home
improvement loans. Loans for home
improvement purposes that are not
dwelling-secured will continue to be
reported only if the lender classifies the
loans as home improvement loans.

A refinancing is defined as a
transaction in which a new obligation
satisfies and replaces an existing
obligation by the same borrower.
Currently, the commentary to § 203.1(c)
allows lenders to select from among four
scenarios in deciding which
refinancings to report:

(1) The existing obligation was a
home purchase or home improvement
loan, as determined by the lender (for
example, by reference to available
documents);

(2) the applicant states that the
existing obligation was a home purchase
or home improvement loan;

(3) the existing obligation was secured
by a lien on a dwelling; or

(4) the new obligation will be secured
by a lien on a dwelling.

Under the 2002 revisions, reportable
refinancings are those in which both the
existing and the new loans are secured
by a lien on a dwelling.

The proposed transition rule will not
require lenders to “look back” in
reporting home improvement loans and
refinancings. The proposed comment
provides that for applications received
before January 1, 2004, but for which
final action is taken on or after January
1, 2004, lenders may continue to apply
the current definitions. For example, if
a lender receives an application in 2003
for a loan that the lender does not
currently classify as a home
improvement loan, the lender need not
report that application on its 2004 LAR.
Similarly, if a lender receives an



11012

Federal Register/Vol. 68, No. 45/Friday, March 7, 2003/Proposed Rules

application in 2003 for a home equity
loan to consolidate credit card debt, and
originates the loan in 2004, the lender
may report the loan on its 2004 LAR as
a refinancing if this is the lender’s
practice under the current rule. The
proposed comment permits lenders to
apply the revised definitions to
applications received before January 1,
2004, at the option of the lender.

Preapproval

Under the 2002 revisions, lenders
must identify whether an application for
a home purchase loan is a request for a
preapproval as defined in the revised
regulation. Currently, requests for
preapproval are reported only if the
request is approved and results in a
traditional loan application, in which
case the lender reports on the
disposition of that application. The
2002 revisions require lenders to report
information on requests for preapproval
that are denied, whether or not they
resulted in a traditional loan
application; they allow, but do not
require, lenders to report requests for
preapproval that are approved but not
accepted by the applicant.

Lenders have asked whether the
revised rule requires them to collect
information on requests for preapproval
that are received in 2003, on the chance
that the request might receive final
action in 2004. The proposed transition
rules provide that lenders may but need
not identify requests for preapproval
received in 2003 as such. For
applications received before January 1,
2004, they may use the code for “not
applicable” in the preapproval field on
the HMDA/LAR.

Applicant Information

Changes were made in the 2002
revisions to the requirement to collect
information about an applicant’s
ethnicity and race, and corresponding
changes were made to the codes that
must be used on the HMDA/LAR in
2004. These changes were made to
conform collection of information under
Regulation C to standards issued by
OMB in 1997 that are used for the 2000
Census.

Some racial classifications and codes
remain unchanged. For example, the
classification “American Indian or
Alaskan Native” and its corresponding
code have not changed; the meaning of
the classification “‘black” has been
clarified but not substantively changed
by adding the phrase “‘or African-
American,” and the corresponding code
remains the same under the revised
rule.

However, changes to other racial
classifications and codes, and the

introduction of a separate question on
Hispanic ethnicity, complicate the
transition from the current rule to the
revised rule. For example, under the
current rule, code 2 is used for an
applicant whose race is “Asian or
Pacific Islander,” while under the 2002
revisions, code 2 is used for an
applicant who is “Asian,” and code 4 is
used for ‘“Native Hawaiian or Other
Pacific Islander.” Moreover, while the
current classifications for race include
“Hispanic,” under the 2002 revisions an
applicant’s race cannot be identified as
“Hispanic.” Rather, the 2002 revisions
require that an applicant be asked to
identify his or her ethnicity as
“Hispanic or Latino,” or “not Hispanic
or Latino.” Thus, if a lender receives an
application in 2003 in which the
applicant’s race is identified as
“Hispanic,” and the lender takes final
action on the application in 2004, using
code 4 (the current code for “Hispanic”)
on the 2004 LAR would result in an
erroneous identification of the
applicant’s race.

Under the transition rules, lenders
would report monitoring data collected
during 2003 on the 2004 LAR in
accordance with rules set forth in
4(a)(iv) of the proposed comment. The
Board believes lenders can implement
the proposed conversion rules by
modifying their data collection and
reporting systems. The proposed
comment states that, in the example
offered above, (1) the lender would
report the applicant’s ethnicity as code
1 (“Hispanic or Latino”) and (2) would
report the applicant’s race as code 7
(“not applicable”).

IV. Other Revisions

The Board has received inquiries from
lenders about the applicability of other
changes in the 2002 revisions to
applications received before January 1,
2004, including changes made to “type
of purchaser” and the addition of the
data items under ““other data” such as
the lien status on an originated loan.
These data items do not impose a
significant burden on lenders to “look
back” to applications received in 2003.
Thus, the effective date of January 1,
2004, remains in place for these
requirements, as discussed below.

Type of Purchaser

Section 203.4(a)(8) requires lenders to
report the type of entity that purchases
a loan that the lender originates (or
purchases) and sells within the same
calendar year. In 2002 the Board revised
the list of the types of purchasers and
the applicable codes. Because the
lender’s determination as to type of
purchaser is made when the loan is

sold, there is no need for a transition
rule.

Other Data

The 2002 revisions will require
lenders to collect and report new data
items under “other data’ on the 2004
LAR:

» The rate spread on originated loans
(excluding unsecured home
improvement loans), where the spread
(or difference) between the loan’s APR
and the yield on Treasury securities of
comparable maturity meets or exceeds
certain thresholds;

» Whether originated loans and
purchased loans are subject to the Home
Ownership and Equity Protection Act
(HOEPA); and

* The lien status of applications and
originated loans (whether a loan is
unsecured, or secured by a first or
subordinate lien on a dwelling).

This information must be reported for
all loans closed on or after January 1,
2004. No exception is needed, because
information about these items is
available at final action.

The 2002 revisions require lenders to
use the rate lock date to determine the
yield on comparable Treasury securities;
lenders must consult the yield on
Treasury securities as of the 15th-of-the-
month prior to the date the rate is
locked or set for the final time before the
loan is consummated. Thus, lenders
may have to modify their procedures in
2003 to ensure that they retain the rate
lock date for loans that may be
consummated after December 31, 2003.

Lenders may also have to look back to
the Treasury yields from 2003 for a loan
consummated in 2004, if the rate was
locked before January 15, 2004. Lenders
currently are required to make such
comparisons to comply with HOEPA
and Regulation Z (12 CFR part 226).
Historical information on the
appropriate Treasury yields, and a tool
to assist lenders in calculating the
spread between a loan’s APR and the
Treasury yield will be available to
lenders on the Board’s web site in May
2003.

The Board does not believe that these
requirements warrant an exception to
the requirement to report the rate spread
for all loans closed on or after January
1, 2004. The Board solicits comment,
however, on whether there are less
burdensome alternatives to requiring
lenders to use the rate lock date for
calculating the rate spread during the
transition period. Lenders could use the
date the application was received or the
date of consummation to calculate the
rate spread, or the Board could specify
a date (such as January 1, 2004) that
would not require lenders to look back
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to 2003 to calculate the rate spread. If
lenders used the date of application or
consummation, they would not have to
modify their systems because they
already capture these dates for current
reporting requirements.

The requirements to report HOEPA
status and lien status do not require an
exception to the effective date. HOEPA
status is required only on originated and
purchased loans, and is determined
based on the difference between the
APR at consummation and the yield on
Treasury securities with comparable
maturity periods; or on the total points
and fees charged for the loan. A lender
may have to research Treasury yields
from 2003 depending on when the
application was received; however, as
with the rate spread, historical
information on Treasury yields is
readily available.

For lien status, the 2002 revisions
provide that lenders may rely on the
best information readily available to
them at the time of final action (in
2004). 67 FR 43218, 43227, June 27,
2002. Thus, lenders will not have to
look back to 2003 to report lien status.

V. Form of Comment Letters

Comment letters should refer to
Docket No. R-1145 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov. If
accompanied by an original document
in paper form, comments may also be
submitted on 32 inch computer
diskettes in any IBM-compatible DOS-
or Windows-based format.

VI. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use “plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed commentary is
clearly stated and effectively organized,
and how the Board might make the
commentary easier to understand.

List of Subjects in 12 CFR part 203

Banks, Banking, Federal reserve
system, Mortgages, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR part 203 as follows:

PART 203—HOME MORTGAGE
DISCLOSURE (REGULATION C)

1. The authority citation for part 203
continues to read as follows:

Authority: 12 U.S.C. 2801-2810.

2. In Supplement I to part 203, under
Section 203.4—Compilation of Loan
Data, under 4(a) Data Format and
Itemization, a new paragraph 4 is added:

SUPPLEMENT I to PART 203—STAFF
COMMENTARY

* * * * *

Section 203.4—Compilation of Loan
Data

4(a) Data Format and Itemization.
* * * * *

P 4. Transition rules for applications
received before January 1, 2004, when
final action is taken on or after January
1, 2004. For applications received before
January 1, 2004, on which final action
is taken on or after January 1, 2004, data
must be collected and reported on the
HMDA LAR under the revised
Regulation C that takes effect on January
1, 2004, subject to the exceptions for
property type, loan purpose, requests for
preapproval, and applicant information
set forth in this comment.

i. Property type. Lenders need not
determine whether an application
received before January 1, 2004 involves
a manufactured home, and may report
the property type as 1- to 4-family.

ii. Loan purpose. For applications
received before January 1, 2004, lenders
may use the definitions of a home
improvement loan and a refinancing
that were in effect in 2003. For example,
a lender need not report data on an
application received before January 1,
2004, for a dwelling-secured loan made
for the purpose of home improvement,
if the lender did not classify the loan as
a home improvement loan. Similarly, a
lender may report data on an
application for a refinancing received in
2003 whether or not the existing
obligation was secured by a lien on a
dwelling.

iii. Requests for preapproval. Lenders
need not report requests for preapproval
(as that term is defined in § 203.2(b)(2)
of the revised Regulation C) received
before January 1, 2004, that do not result
in a loan application. Lenders need not
specify whether an application for a
home purchase loan application
involved a request for preapproval, and
should use code 3 (not applicable) in
the preapproval field on the LAR.
Lenders may at their option, report
requests for preapproval that are denied
or that are approved but not accepted.

iv. Applicant information. For
applications received before January 1,

2004, lenders must collect data on race
or national origin using the categories in
effect in 2003, and must convert the
data to the codes in effect in 2004 for
reporting purposes, using the following
conversion guide:

(A) Ethnicity. The revised Regulation
C requires lenders to request an
applicant’s ethnicity first (Hispanic or
Latino, Not Hispanic or Latino), and
then to request the applicant’s race. The
HMDA/LAR has been revised
accordingly, so that ethnicity and race
are distinct fields.

(1) If code 4 (Hispanic) was entered
for race under the 2003 codes, use code
1 (Hispanic or Latino) for reporting
ethnicity.

(2)Ifcode 1, 2, 3, 5, 6, or 8 was
entered for race under the 2003 codes,
use code 4 (not applicable) for reporting
ethnicity.

(3) If code 7 (information not
provided by applicant in mail or
telephone application) was entered for
race under the 2003 codes, use code 3
(information not provided by applicant
in mail, Internet, or telephone
application) for reporting ethnicity.

B. Race.

(1) If the applicant’s race was
identified as American Indian or
Alaskan Native, Black, or White under
the 2003 codes, use the corresponding
code for 2004. For example, if code 3
(Black) was entered for race in 2003, use
code 3 (Black or African-American).

(2) If the applicant’s race was
identified as Asian or Pacific Islander in
2003, use code 2 (Asian).

(3) If the applicant’s race was
identified as Hispanic in 2003, use code
7 (not applicable).

(4) If the applicant’s race was
identified as code 6 (Other) in 2003, use
code 7 (not applicable).

(5) If the applicant’s race was
identified as code 7 (Information not
provided by applicant in mail or
telephone application) in 2003, use code
6 (Information not provided by
applicant in mail, Internet, or telephone
application).

(6) If code 8 (Not applicable) was used
in 2003, use code 7 (Not applicable).

* * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, March 3, 2003.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 03-5365 Filed 3-6—03; 8:45 am]
BILLING CODE 6210-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-SW-07-AD]
RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS332C, L, L1, and L2
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD) for Eurocopter France Model
AS332C, L, L1, and L2 helicopters that
would have required inspecting the
cockpit pedal unit adjustment lever
(lever) for a crack at specified time
intervals by either a borescope or by a
dye-penetrant inspection and replacing
any cracked lever with an airworthy
lever before further flight. That proposal
was prompted by reports of cracks
detected in the lever. This action revises
the proposed rule by eliminating the
borescope inspection and by requiring a
modification that is a terminating action
for the requirements of the proposal.
The actions specified by this proposed
AD are intended to prevent failure of the
lever, loss of access to the brake pedals
on the ground or loss of yaw control in
flight, and subsequent loss of control of
the helicopter.

DATES: Comments must be received on
or before May 6, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2001-SW—
07—-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
Comments may be inspected at the
Office of the Regional Counsel between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas.

FOR FURTHER INFORMATION CONTACT: ]im
Grigg, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, Fort Worth, Texas
76193-0110, telephone (817) 222-5490,
fax (817) 222—-5961.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this document
may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
proposal must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2001-SW-
07—AD.” The postcard will be date
stamped and returned to the
commenter.

Discussion

A proposal to amend 14 CFR part 39
to add an AD for Eurocopter France
Model AS332C, L, L1, and L2
helicopters was published as an NPRM
in the Federal Register on October 31,
2001 (66 FR 54960). That NPRM would
have required inspecting the lever for a
crack and replacing any unairworthy
lever, P/N 332A27-2344-20, with an
airworthy lever. That NPRM was
prompted by reports of cracks detected
in the lever. That condition, if not
corrected, could result in failure of the
lever, loss of access to the brake pedals
on the ground or loss of yaw control in
flight, and subsequent loss of control of
the helicopter.

Since the issuance of that NPRM,
Eurocopter France has issued new
service information that eliminates the
borescope inspection and specifies a

modification of the pedal unit.
Eurocopter Alert Service Bulletin No.
67.00.19, dated July 23, 2001, describes
the dye-penetrant inspection of the
pedal units, and Eurocopter Alert
Service Bulletin No. 67.00.20, dated
June 8, 2001, describes replacing the
pilot’s and co-pilot’s pedal adjustment
levers. The Direction Generale De
L’Aviation Civile, which is the
airworthiness authority for France, has
classified these alert service bulletins as
mandatory and issued AD Nos. 2000—
487-017(A)R1 and 2000-486-077(A)R1,
both dated September 05, 2001, to
ensure the continued airworthiness of
these helicopters in France.

We have determined that we should
incorporate the latest manufacturer’s
service information into our proposal,
eliminate the proposed borescope
inspection, and mandate terminating
actions for this unsafe condition.
Therefore, since these changes expand
the scope of the originally proposed
rule, the FAA has determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment.

The FAA estimates that 3 helicopters
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 5 work hours to
accomplish the dye-penetrant
inspection; 5 work hours to remove and
replace the pedal unit assembly with a
new pedal assembly; or 6 work hours to
remove, modify, and replace the
modified pedal unit assembly. The
average labor rate is $60 per work hour.
Required parts would cost
approximately $4,990 for replacing a
cracked pedal unit assembly with a new
pedal unit assembly, or $290 for
modifying the installed pedal unit.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $16,770 to
replace the pedal unit assembly
throughout the entire fleet, or $2,730 to
modify the pedal unit for the entire
fleet, assuming one dye-penetrant
inspection regardless of which method
of compliance is applicable.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Eurocopter France: Docket No. 2001-SW-
07-AD.

Applicability: Model AS332C, L, L1, and
L2 helicopters, with a pilot or co-pilot anti-
torque pedal adjustment lever (lever), part
number (P/N) 332A27.2344.20, that has not
been modified in accordance with MOD
0726179, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the lever, loss of
braking ability on the ground or loss of yaw
control in flight, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) For helicopters with 4,450 or more
hours time-in-service (TIS), within 50 hours

TIS and thereafter at intervals not to exceed
1,500 hours TIS, perform a dye-penetrant
inspection of the lever, P/N 332A27.2344.20,
in accordance with paragraph 2.B. of the
Accomplishment Instructions in Eurocopter
Alert Service Bulletin (ASB) No. 67.00.19,
dated July 23, 2001, except returning levers
and reporting to the manufacturer are not
required.

(b) For helicopters with less than 4,450
hours TIS, on or before accumulating 4,500
hours TIS, and thereafter at intervals not to
exceed 1,500 hours TIS, perform a dye-
penetrant inspection of the lever, P/N
332A27.2344.20, in accordance with
paragraph 2.B. of the Accomplishment
Instructions in ASB No. 67.00.19, dated July
23, 2001, except returning levers and
reporting to the manufacturer are not
required.

(c) Replace any cracked lever with an
airworthy lever before further flight.

(d) Before June 5, 2003, modify the pedal
unit and replace the adjustment levers in
accordance with the Accomplishment
Instructions, Paragraph 2, in ASB No.
67.00.20, dated June 8, 2001. Modifying the
pedal unit and replacing the adjustment
levers in accordance with ASB 67.00.20,
dated June 8, 2001, is a terminating action for
the requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(f) Special flight permits will not be issued.

Note 3: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD Nos. 2000—487-017(A)R1 and
2000-486—077(A)R1, both dated September
5, 2001.

Issued in Fort Worth, Texas, on February
20, 2003.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 03-5250 Filed 3-6—-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-CE-05-AD]
RIN 2120-AA64

Airworthiness Directives; SOCATA—
Groupe AEROSPATIALE Models TB 9,
TB 10, TB 20, TB 21, TB 200, TMB 700,
Rallye 100S, Rallye 150T, Rallye 150ST,
Rallye 235E, and Rallye 235C Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all SOCATA—
Groupe AEROSPATIALE (SOCATA)
Models TB 9, TB 10, TB 20, TB 21, TB
200, TMB 700, Rallye 100S, Rallye
150T, Rallye 150ST, Rallye 235E, and
Rallye 235C airplanes. This proposed
AD would require you to replace certain
safety belts and restraint systems. This
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for France. The actions
specified by this proposed AD are
intended to prevent failure of the safety
belts and restraint systems caused by
inadvertent opening of this equipment,
which could result in bodily injury to
the occupant during turbulence or
landing.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before April 29, 2003.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2003—CE-05—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments
electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2003—-CE-05—-AD" in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from
SOCATA—Groupe AEROSPATIALE,
Customer Support, Aerodrome Tarbes-
Ossun-Lourdes, BP 930-F65009 Tarbes
Cedex, France; telephone: 011 33 5 62
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41 73 00; facsimile: 011 33 5 62 41 76
54; or the Product Support Manager,
SOCATA—Groupe AEROSPATIALE,
North Perry Airport, 7501 Pembroke
Road, Pembroke Pines, Florida 33023;
telephone: (954) 894—1160; facsimile:
(954) 964—4141. You may also view this
information at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention
To?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the proposed
rule. You may view all comments we
receive before and after the closing date
of the proposed rule in the Rules
Docket. We will file a report in the
Rules Docket that summarizes each
contact we have with the public that
concerns the substantive parts of this
proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2003—CE—05—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified FAA that an unsafe
condition may exist on all SOCATA
Models TB 9, TB 10, TB 20, TB 21, TB

200, TMB 700, Rallye 100S, Rallye
150T, Rallye 150ST, Rallye 235E, and
Rallye 235C airplanes. The DGAC
reports inadvertent opening of the
Anjou Aeronautique/TRW Repa S.A./
L’Aiglon Types 343, 343-1, 343-1,
343M, 343AM, 343B, 343BM, 343C,
343CM, and 343D safety belts and
restraint systems.

Further investigation into this subject
found that a Model TBM 700 airplane
was involved in a fatal accident on
March 25, 2002. The report on this
accident indicated that the pilot’s seat
belt buckle was broken and that all seat
belts in the aircraft would snap open
when given a sharp jerk. The belts
involved were all Type 343—1 belts. The
report also noted that belts tested in
several other TBM 700 airplanes at a
nearby hangar were found to snap open
when given the quick-jerk test.

What Are the Consequences if the
Condition Is Not Corrected?

Failure of the safety belts and restraint
systems caused by inadvertent opening
of this equipment could result in bodily
injury to the occupant during
turbulence or landing.

Is There Service Information That
Applies to This Subject?

SOCATA has issued the following
service letters for the affected airplanes:

Models

Service letter

TB 9, TB 10, TB 20, TB 21, and TB 200

TMB 700 ..ot
Rallye 100S, Rallye 150T, Rallye 150ST, Rallye 235E, and Rallye 235C

SL 10-057, dated June 2002.
SL 70-027, dated June 2002.
SL 023, dated June 2002.

What Are the Provisions of This Service
Information?

The service letters include procedures
for:
—Repetitive visual inspections of the
seat belt assembly; and
—Replacement of the seat belt assembly.

What Action Did the DGAC Take?

The DGAC classified these service
letters as mandatory and, in order to
ensure the continued airworthiness of
these airplanes in France, issued the
following French ADs:

—AD Number 2002—-104(AB), dated

February 20, 2002; and
—AD Number 2002-105(AB), dated

February 20, 2002.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

These airplane models are
manufactured in France and are type
certificated for operation in the United

States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement.

Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of the DGAC; reviewed all available
information, including the service
information referenced above; and
determined that:

—The unsafe condition referenced in
this document exists or could develop
on other SOCATA Models TB 9, TB
10, TB 20, TB 21, TB 200, TMB 700,
Rallye 100S, Rallye 150T, Rallye
150ST, Rallye 235E, and Rallye 235C

of the same type design that are on the
U.S. registry;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to replace the Anjou Aeronautique/TRW
Repa S.A./L’Aiglon Types 343, 343-1,
343-1, 343M, 343AM, 343B, 343BM,
343C, 343CM, and 343D safety belts and
restraint systems.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 617 airplanes in the U.S. registry:
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How How
Models many Models many
TB 9, TB 10, TB 20, TB 21, and Rallye 100S, Rallye 150T, Rallye
TB 2 oo 420 150ST, Rallye 235E, and Rallye
235C i 39
TBM 700 .ooiiiiiieiiieeeniiee e 158

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed seat belt
assembly replacement for Models TB 9,
TB 10, TB 20, TB 21, and TB 200
airplanes:

Labor cost

Parts cost

Total cost
on U.S. operators

Total cost per
airplane

2 workhours x $60 per hour = $120 for all 4 seats

4 seats x $83 (each seat belt assembly) = $332

$452 $452 x 420 = $189,840

We estimate the following costs to accomplish the proposed seat belt assembly replacement for Model TBM 700 airplanes:

Total cost
Labor cost Parts cost -Ie;?t:ilr Cf?fnte on U.S.
P p operators
3 workhours x $60 per hour = $180 for all 6 seats | 6 seats x $135 (each seat belt assembly) = $810 $990 $990 x 158 = $156,420

We estimate the following costs to accomplish the proposed seat belt assembly replacement for Models Rallye 100S, Rallye
150T, Rallye 150ST, Rallye 235E, and Rallye 235C airplanes:

Total cost Total cost on U.S. op-
Labor cost Parts cost per airplane erators
2 workhours x $60 per hour = $120 for all 4 seats | 4 seats x $33 (each seat belt assembly) = $132 $252 $252 x 39 = $9,828

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Socata—Groupe Aerospatiale: Docket No.
2003-CE-05-AD.

(a) What airplanes are affected by this AD?
This AD affects Models TB 9, TB 10, TB 20,
TB 21, TB 200, TMB 700, Rallye 100S, Rallye
150T, Rallye 150ST, Rallye 235E, and Rallye
235C airplanes, all serial numbers, that are
certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent failure of the safety belts and
restraint systems caused by inadvertent
opening of this equipment, which could
result in bodily injury to the occupant during
turbulence or landing.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Actions

Compliance

Procedures

(1) For Models TB 9, TB 10, TB 20, TB 21, TB
200, replace the Anjou Aeronautique/TRW
Repa S.A./L'Aiglon Types 343, 343-1, 343-
1, 343M, 343AM, 343B, 343BM, 343C,
343CM, and 343D safety belts and restraint
systems, as follows.

(i) Replace safety type belt (2 points) with
SOCATA part number (P/N)
Z00.N6003987223 or FAA-approved equiva-
lent P/N.

(i) Replace safety type belt (3 points) with
SOCATA P/N Z00.N6003987224 or FAA-ap-
proved equivalent P/N.

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD, un-
less already accomplished.

In accordance with EADS SOCATA Service
Letter SL 10-057, dated June 2002, and
the applicable airplane maintenance man-
ual.

(2) For Model TMB 700, replace the Anjou

Aeronautique/TRW Repa S.A./L’Aiglon Types

343, 343-1, 343-1, 343M, 343AM, 343B,

343BM, 343C, 343CM, and 343D safety belts

and restraint systems, as follows.

Replace safety  type belt P/N
T700A2510007103 (gray or beige color) with
SOCATA P/N T700A251000710900 (gray) or
P/N T700A251000711600 (beige), or FAA-
approved equivalent P/Ns.

(i) Replace safety type belt P/N
T700A2510007104 (gray or beige color) with
SOCATA P/N T700A251000711000 (gray) or
P/N T700A251000711700 (beige), or FAA-
approved equivalent P/Ns.

(iii) Replace  safety type belt P/N
T700A2510007105 (gray or beige color) with
SOCATA P/N T700A251000710800 (gray) or
P/N T700A251000711500 (beige), or FAA-
approved equivalent P/Ns.

@

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD, un-
less already accomplished.

In accordance with EADS SOCATA Service
Letter SL 70-027, dated June 2002, and
the applicable maintenance manual.

(3) For Models Rallye 100S, Rallye 150T,
Rallye 150ST, Rallye 235E, and Rallye 235C,
replace the Anjou Aeronautique/TRW Repa
S.AJ/L'Aiglon Types 343, 343-1, 343-1,
343M, 343AM, 343B, 343BM, 343C, 343CM,
and 343D safety belts and restraint systems
with  SOCATA P/N Z00.N6003987223 or
FAA-approved equivalent P/N.

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD, un-
less already accomplished.

In accordance with EADS SOCATA Service
Letter SL 023, dated June 2002, and the
applicable airplane maintenance manual.

(4) On any affected models, do not install any
Anjou Aeronautique/TRW Repa S.A./L’Aiglon
Types 343, 343-1, 343-1, 343M, 343AM,
343B, 343BM, 343C, 343CM, and 343D safe-
ty belts and restraint systems.

As of the effective date of this AD

Not applicable.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Standards Office Manager, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Standards Office Manager.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an

assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Karl Schletzbaum,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4146; facsimile: (816) 329-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of

the documents referenced in this AD from
SOCATA Groupe AEROSPATIALE, Customer
Support, Aerodrome Tarbes-Ossun-Lourdes,
BP 930—F65009 Tarbes Cedex, France;
telephone: 011 33 5 62 41 73 00; facsimile:
011 33 5 62 41 76 54; or the Product Support
Manager, SOCATA—Groupe
AEROSPATIALE, North Perry Airport, 7501
Pembroke Road, Pembroke Pines, Florida
33023; telephone: (954) 894-1160; facsimile:
(954) 964—4141. You may view these
documents at FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106.

Note 2: The subject of this AD is addressed
in the following French ADs:

AD Number 2002-104(AB), dated February
20, 2002; and

AD Number 2002-105(AB), dated February
20, 2002.



Federal Register/Vol. 68, No. 45/Friday, March 7, 2003/Proposed Rules

11019

Issued in Kansas City, Missouri, on
February 28, 2003.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03-5387 Filed 3—6—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AD10

Special Regulations, Areas of the
National Park System; Saguaro
National Park, Designated Bicycle
Routes

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) has proposed this rule to
designate a route where bicycles may be
used off road in Saguaro National Park.
This rule is necessary because the NPS
regulations for bicycle use off park roads
in units of the National Park System
require that a special regulation be
promulgated in order to allow use on
trails outside of developed park areas.

DATES: Comments must be received by
May 6, 2003.

ADDRESSES: Comments may be sent to
the Superintendent, Saguaro National
Park, 3693 South Old Spanish Trail,
Tucson, AZ 85730-5601 E-mail:
SAGU_Cactus_Forest_Trail@nps.gov.
Fax: (520) 733-5183.

FOR FURTHER INFORMATION CONTACT: Kym
Hall, Regulations Program Manager,
National Park Service, 1849 C Street,
NW., Room 7248, Washington, DC
20240. Phone number: (202) 208—4206.
E-mail: Kym_Hall@nps.gov.
SUPPLEMENTARY INFORMATION:

Description of Saguaro National Park

Saguaro National Park is an important
national resource visited by
approximately 755,618 people annually.
The gross area acreage is 91,445.96
(Federal: 87,156.17; Nonfederal:
4,289.79) of which 71,400 acres are
designated wilderness. Giant saguaro
cacti, unique to the Sonoran Desert,
sometimes reach a height of 50 feet in
this cactus forest, which covers the
valley floor and the slopes of the Rincon
and Tucson Mountains. The Cactus
Forest Trail is a multi-use trail (5.3
miles long) that originates at the
northern boundary of the park and
eventually bisects the Cactus Forest
Loop Drive. The segment of the Cactus

Forest Trail within the loop drive is 2.5
miles long. Cactus Forest Loop Drive, an
8 mile paved loop road located in the
western portion of the Rincon Mountain
District, originates from the main
entrance and visitor center and is the
only paved road in the park. The Cactus
Forest Trail is designed along the
natural topography and vegetation of the
area and meanders through a relatively
even elevation with rolling hills and
gentle peaks. The trail is lined with a
variety and abundance of desert trees
and shrubs.

Legislation and Purposes of Saguaro
National Park

Saguaro National Park was initially
reserved as a national monument on
March 1, 1933 (Proclamation No. 2032,
47 Stat. 2557), and transferred from the
Forest Service, U.S. Dept. of
Agriculture, to the National Park Service
on August 10, 1933. This area was of
outstanding scientific interest because
of the exceptional growth of various
species of cacti, including the so-called
giant saguaro cactus. Proclamation 3439
(November 16, 1961), enlarged the
boundaries of the Saguaro National
Monument to include certain lands
within the Tucson Mountains
containing a remarkable display of
relatively undisturbed lower Sonoran
desert vegetation, including a
spectacular saguaro stand. Public Law
94-567 (October 1976) designated parts
of Saguaro National Monument as a
wilderness area, known as the Saguaro
Wilderness.

On January 3, 1991 Congress passed
the “Saguaro National Monument
Expansion Act of 1991” to authorize the
addition of approximately 3,540 acres to
the Rincon unit of Saguaro National
Monument in order to protect, preserve,
and interpret the monument’s resources,
and to provide for education and benefit
to the public. Under the Saguaro
National Park Establishment Act of
1994, Saguaro National Monument was
given full recognition and statutory
protection and renamed a National Park.
See 16 U.S.C. 410ZZ.

Management Plans

Saguaro National Park General
Management Plan (GMP) was completed
in 1988. The GMP envisions the Rincon
Mountain District as a main attraction
for the first-time visitors, with the focus
on the Saguaro forest and the lower
Sonoran desert. Suggested frontcountry
recreational uses include “* * * biking,
jogging, picnicking, sunset watching,
and horseback riding”’, while the
“* * * hackcountry wilderness would
continue to be used primarily by hikers
and horseback riders.” In the 1988 plan,

the Cactus Forest trail is located in the
frontcountry natural zone with a
historic zone overlay. The management
emphasis of the natural zone is the
conservation of natural resources and
processes. The plan states that “In
certain locations, uses are allowed that
do not adversely affect these resources
and processes.”

The park’s trail plan for the Cactus
Forest section of the Rincon Mountain
District was completed in 1991. In
addition to hiking and equestrian use,
the plan proposed that the Cactus Forest
Trail inside the Cactus Forest Loop
Road be open to bicycle use for a one-
year trial period. The plan also
proposed the monitoring program
designed to evaluate the environmental
and social impacts of mountain bike use
on the trail. The park adopted the plan’s
proposal and the trial period was
extended for more than 10 years. The
monitoring plan results indicated,
overall, that any adverse impacts
associated with bicycle use was
negligible.

Since 1992, bicyclists, pedestrians,
and equestrians were allowed to use the
portion of the Cactus Forest Trail within
the paved loop drive area. Recently, it
was brought to the Park’s attention that
National Park Service regulations
appear to require promulgation of a
special regulation to permit bicycle use
along the 2.5-mile section of the Cactus
Forest Trail. In reviewing the actions
leading to the opening of this trail for
mountain bike use over ten years ago,
the Park discovered that the
requirements in the regulation
governing bicycle use had not been
followed. While the trail is located in
the frontcountry as identified in the
GMP, the area is designated a natural
zone. Under the servicewide
regulations, because the trail is not in a
developed area or special use zone the
park is required by 36 CFR 4.30(b) to
adopt a special regulation to designate
a route for bicycle use. In part the
regulations state that:

Routes may only be designated for bicycle
use based on a written determination that
such use is consistent with the protection of
a park area’s natural, scenic and aesthetic
values, safety considerations and
management objectives and will not disturb
wildlife or park resources. Except for routes
designated in developed areas and special
use zones, routes designated for bicycle use
shall be promulgated as special regulations.
(36 CFR 4.30)

Based on the criteria in the
regulations, and the fact that the trail
was not identified as being in a
developed zone in the GMP in 1988, the
Park determined that it did not then
have the authority to allow such use on
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the trail. On April 15, 2002, the park
closed the Cactus Forest Trail to bicycle
use and initiated an Environmental
Assessment and the special regulation
process. In addition, the park will be
addressing the bicycle use issue in a
comprehensive way through the new
GMP process that began in September
2002. The new GMP is scheduled to be
complete in approximately 2—3 years.
Apart from this proposed rule, in the
meantime, bicycles are allowed to use
paved and unpaved roads in the park
pursuant to 36 CFR 4.30(a).

History of Bicycle Use

In the early 1990’s the NPS was in the
process of preparing a trails
management plan for the Cactus Forest
section of the park. During the planning
process, public scoping revealed that
some members of the local community
and the visiting public were interested
in mountain bike trails in the park.
Based on this information, the NPS
analyzed the appropriateness of
establishing mountain bike trails. As
noted above, the park opened that
portion of the trail inside the Cactus
Forest Loop Road to mountain bike use
for a one-year trial period. The park
monitored the trail for resource and
social impacts by implementing a
monitoring plan that included sixteen
photo-points along the trail. Park staff
monitored these locations on a monthly
basis.

The park recorded approximately
1,200 bicyclists, or nearly 50% of all
trail users, on the trail between May 1,
1992 and June 30, 1993. There were no
major incidents or accidents during the
trial period. At the end of the one-year
period, the park concluded that
monitoring data revealed little
measurable resource impact caused by
bicycle use and the decision was made
to keep the Cactus Forest Trail inside
the loop road open to bicycle use. The
park continued to monitor the trail for
resource damage at the designated
monitoring points, performed patrols,
and engaged in informal contact with
visitors using the trail. Continued use of
that trail by bicyclists had been
authorized by the Superintendent’s
Compendium since that time. Until
bicycle use was prohibited in April
2002, the trail continued to be a popular
trail for mountain biking. Much of the
trail follows an old two-track road that
was allowed to revegetate and become a
trail. About half the use of the trail is
by hikers and equestrians.

Impacts

Soils: Reinstating mountain bike use
would likely result in added visitation
on the trail. This type of use would

impact soils differently than hiking and
equestrian use. Some monitoring points
show that soil erosion and loss has been
exacerbated by the “cupping” of the
cross-section of the trail that is caused
by repeated use in the center of the trail.
At times, multiple uses occurring on the
trail have resulted in beneficial impacts
by redistributing soils across the trail.
Soils may be distributed from the center
of the trail to the sides by cyclists, and
then loosened and redistributed in the
center of the trail by horses and hikers.
Park staff would continue to maintain
the trail depending on available staffing
and funding levels. With proper trail
repair and maintenance, the overall
effect of added visitation on soils would
be of minor intensity.

Vegetation: Mountain bike use would
contribute to a greater amount of
disturbance of vegetation from riders
dismounting from their bikes onto the
side of the trail to yield to another trail
user or to push their bike uphill.
Vegetation that is affected is typically
located in steeper slopes or where the
trail curves and is lost through repeated
trampling. Impacts from the added use
would be of minor intensity. Trail repair
and rehabilitation may offset some of
the impacts associated with trailside
vegetation loss. Trailside re-vegetation
efforts could help to restore the natural
scene, as well as contribute to a more
defined trail path.

Wildlife: Wildlife would be frightened
or displaced by the presence of visitors.
However, given the higher speeds that
mountain bicycles may reach on the
trail, there may be a greater tendency for
cyclists to encounter and frighten
wildlife. There may also be a greater
tendency for mountain bikers to run
over smaller vertebrates such as snakes
on the trail. These factors, along with an
anticipated increase in the amount of
use on the trail are expected to result in
more individual wildlife species being
frightened and displaced from the
immediate area. Overall, the impacts of
this use on wildlife would be of minor
intensity.

Archeological resources: Reinstating
bicycle use on the Cactus Forest Trail
would not have any additional impacts
on archeological resources or historic
structures. As with any increase in
visitation, however, there is a greater
possibility that cultural resources could
be discovered and/or damaged. Bicycle
use off the trail would not be permitted
and it is anticipated that visitors would
remain on the trail; therefore, impacts to
archeological resources and historic
structures would be negligible.

Visitor conflicts: Bicyclists would
view the opportunity for an off-road
experience in the park as beneficial.

However, some hikers and equestrians
would feel as though their ability to
experience park resources along the trail
is diminished if they see mountain bike
use as incompatible with their desired
experience. Some hikers and
equestrians may choose to use the trail
less or avoid the trail completely.
However, the multi-use orientation of
the trail would be likely to have no
more than minor impacts on a hiker or
equestrian’s ability to experience the
park. This is because a number and
variety of other trails in the Cactus
Forest area are open to hiking and
equestrian use only.

Visitor safety: There would be a
greater potential for visitor accidents
under this proposed rule in comparison
to no bicycle use. Mountain bikes
traveling at higher speeds could
inadvertently collide with other
recreationists, regardless of their mode
of travel. Horses may be frightened by
bicyclists and their response may result
in a number of unsafe situations. Given
the past record of incidents on this trail,
however, reinstating mountain bike use
would not be considered an unsafe use
if recreationists continued to abide by
the recommended trail etiquette/rules.
Overall impacts to visitor safety would
be negligible to minor in intensity.

Threatened species: According to the
U.S. Fish and Wildlife Service’s October
2001 list of listed, proposed and
candidate species for the area, there are
seven species of concern, including four
federally listed species (Mexican
spotted owl, cactus ferruginous pygmy-
owl], lesser long-nosed bat, Gila
topminnow), one delisted species
(American peregrine falcon), and two
species proposed for listing (Chiricahua
leopard frog, Goodding Onion) that are
known to or might occur in the Rincon
Mountain District where the Cactus
Forest Trail is located.

The Goodding onion has not been
recorded in the Rincon Mountains. The
Cactus Forest Trail is in the same
watershed as a drainage that could
potentially be used to restock Gila
topminnow. However, the Cactus Forest
Trail is well below and disjunct from
that drainage, and activities on the
Cactus Forest Trail would have no
impact on that drainage or affect its
potential to reintroduce this fish.
Despite surveys throughout the Rincon
Mountains by Saguaro and other NPS
biological staff, Chiricahua leopard frogs
have never been recorded in Saguaro
National Park. Furthermore, the
proposed action will not affect potential
habitat for this frog, which requires
surface water above 3,000’ elevation.

The Cactus Forest Trail is located over
a mile from the known Lesser long-
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nosed bat roost, and neither the trail,
nor any of the activities proposed to
occur on it, would be expected to
disturb bats (which forage after dark), or
saguaros or agaves, upon which the bats
forage. Cactus ferruginous pygmy-owls
(cfpo) have not been confirmed to occur
in the Park since 1995; however, they
probably inhabit, and may breed, in the
low (<4000') elevations of the Rincon
Mountain District of the Park. Within
the last 20 years, two possible
detections of this species occurred
within a half-mile of the Cactus Forest
Trail. Based on the descriptions of
recently occupied territories, it does not
appear that human presence,
particularly established presence, is a
deterrent to owl occupancy of a site.

American peregrine falcons are
known to occur in the Rincon Mountain
District, and may forage and perch
around the project area in the non-
breeding season. Peregrines may be
affected by and try to avoid human
activities on the Cactus Forest Trail;
however, hiking, riding or biking on an
established trail would be expected to
have negligible to minor impacts on
these birds. Five Mexican spotted owl
protected activity centers lie within the
Rincon Mountain District above 7000’
elevation. Designated critical habitat for
the owl does not include the Cactus
Forest Trail, nor is the project area
suitable habitat for the owls.

Authorizing Bicycle Use

The proposed rule would open the
approximately 2.5 mile section of the
Cactus Forest Trail located within the
Cactus Forest Drive loop to mountain
biking on a permanent basis. The park
would continue to monitor and mitigate
the environmental impacts of mountain
bike use through the use of volunteer
organizations and local interest groups
to ensure that the trail is maintained in
good condition and issues of concern
are immediately brought to the attention
of the park management staff.

Public Comments

Saguaro National Park conducted
initial internal scoping with appropriate
park staff, internal scoping was
conducted by an interdisciplinary team
of Saguaro National Park, and planning
professionals of the National Park
Service, Intermountain Support Office
in Denver. Teams members conducted a
field trip on July 11, 2002 to discuss
purpose and need; important resource
topics; past, present, and possible
mitigation measure of the proposed
action. Affiliated Native American tribes
were contacted by letter dated July 12,
2002 to solicit any interests or concerns
with the proposed action. External

scoping was through a public scoping
letter dated August 2002 and mailed to
interested and affected parties. A press
release was mailed to local newspapers.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.

It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, Local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Actions taken under
this rule will not interfere with other
agencies or local government plans,
policies, or controls. This is an agency
specific rule. The Pima County Parks
and Recreation Department supports the
establishment of this rule.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
rule will have no effects of entitlements,
grants, user fees, or loan programs or the
rights or obligations of their recipients.
No grants or other forms of monetary
supplements are involved.

(4) This rule does not raise novel legal
or policy issues. This rule simply
implements the servicewide bicycle
regulation with respect to a specific
route in Saguaro National Park.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.)

There are no businesses in the
surrounding area economically
dependent on continued mountain bike
use on this trail. The park does not have
any mountain bike rental concessioners
and the users are mainly private
individuals using the trail for
recreational purposes.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A taking
implications assessment is not required.
No taking of personal property will
occur as a result of this rule.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This proposed rule only effects use of
NPS administered lands and waters. It
has no outside affects on other areas and
only allows use within a small portion
of the park.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB form 83-I is not
required.

National Environmental Policy Act

The National Park Service has
analyzed this rule in accordance with
the criteria of the National
Environmental Policy Act and has
prepared an Environmental Assessment
(EA). A copy of the EA is available by
contacting the Superintendent, Saguaro
National Park, 3693 South Old Spanish
Trail, Tucson, Arizona 85730-5601. The
EA may also be viewed via the Internet
at http://www.nps.gov/sagu/
CactusTrailEA.pdf.
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Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government to Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2:

We have evaluated potential effects
on federally recognized Indian tribes
and have determined that there are no
potential effects. Affiliated Native
American tribes were contacted by letter
dated July 12, 2002 to solicit any
interests or concerns with the proposed
action. Two tribes responded; the
Tohono O’odham and the Hopi Tribes.
Both tribes expressed concern that
archeological resources be surveyed for
impacts from this proposed bicycle use.
The NPS has determined that the
archeological resources will not sustain
adverse impacts and have indicated this
in writing to the tribes.

Clarity of Rule

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
read if it were divided into more (but
shorter) sections? (A “section” appears
in bold type and is preceded by the
symbol “§” and a numbered heading;
for example § 7.11 Saguaro National
Park.) (5) Is the description of the rule
in the SUPPLEMENTARY INFORMATION
section of the preamble helpful in
understanding the proposed rule? What
else could we do to make the rule easier
to understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street, NW,
Washington, DC 20240. You may also e-
mail the comments to this address:
Exsec@ios.doi.gov.

Drafting Information: The primary
authors of this regulation were Delpha
Maunders, National Park Service Santa
Fe, Kym Hall, NPS Regulations Program
Manager, and Sarah Craighead,
Superintendent, Saguaro National Park.

Public Participation: If you wish to
comment, you may submit your
comments by any one of several

methods. You may mail comments to
Superintendent, Saguaro National Park,
3693 South Old Spanish Trail, Tucson,
Arizona 85730-5601. Fax: (520) 733—
5153. You may also comment via the
Internet to
SAGU_Cactus_Forest_Trail@nps.gov.
Please also include “Attn: Bicycle Rule”
in the subject line and your name and
return address in the body of your
Internet message. Finally, you may hand
deliver comments to Superintendent,
Saguaro National Park, 3693 South Old
Spanish Trail, Tucson, Arizona. Our
practice is to make comments, including
names and addresses of respondents,
available for public review during
regular business hours. Individual
respondents may request that we
withhold their home address from the
rulemaking record, which we will honor
to the extent allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

We propose to amend 36 CFR part 7
as set forth below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

The authority for part 7 continues to
read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

1. Add §7.11 to read as follows:

§7.11 Saguaro National Park

(a) Bicycles. That portion of the
Cactus Forest Trail inside the Cactus
Forest Drive is open to non-motorized
bicycle use.

(b) [Reserved].

Dated: February 3, 2003.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 03-5501 Filed 3—-6—-03; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 245-0375b; FRL-7446-2]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Pollution Control District, Imperial
County Air Pollution Control District,
and Monterey Bay Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Antelope Valley Air
Pollution Control District (AVAPCD),
Imperial County Air Pollution Control
District (ICAPCD), and Monterey Bay
Unified Air Pollution Control District
(MBUAPCD) portions of the California
State Implementation Plan (SIP). These
revisions concern definitions,
circumvention, emergency episodes,
and volatile organic compound (VOC)
emissions from organic solvents. We are
proposing to approve local rules to
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).

DATES: Any comments on this proposal
must arrive by April 7, 2003.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I"”” Street,
Sacramento, CA 95814.

Antelope Valley Air Quality
Management District, 43301 Division
St., Ste. 206, Lancaster, CA 93535—
4649.

Imperial County Air Pollution Control
District, 150 South 9th Street, El
Centro, CA 92243-2801.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Ct., Monterey, CA 93940-6536.

A copy of the rule may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.
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FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: AVAPCD 701, ICAPCD 101, and
MBUAPCD 415 and 433. In the Rules
and Regulations section of this Federal
Register, we are approving these local
rules in a direct final action without
prior proposal because we believe these
SIP revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: December 12, 2002.
Keith Takata,
Acting Regional Administrator, Region IX.
[FR Doc. 03—-5325 Filed 3—6—03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[IA 167-1167; FRL—7458-7]
Approval and Promulgation of

Implementation Plans and Operating
Permits Program; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve a
revision to the Iowa State
Implementation Plan (SIP) and
Operating Permits Programs. This
revision pertains primarily to the state’s
construction and operating permits
program. This revision will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s air
program rule revision.

In the final rules section of the
Federal Register, EPA is approving the
state’s submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial

revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments on this proposed
action must be received in writing by
April 7, 2003.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 20, 2003.
James B. Gulliford,
Regional Administrator, Region 7.
[FR Doc. 03-5309 Filed 3—-6—-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 030225045-3045-01; I.D.
020603A]

RIN 0648-AQ29

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Monkfish
Fishery; Framework Adjustment 2

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Framework Adjustment 2 to
the Monkfish Fishery Management Plan
(FMP) developed by the New England
and Mid-Atlantic Fishery Management
Councils (Councils). Pursuant to the

Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and the FMP,
this proposed rule would modify the
monkfish overfishing definition
reference points and optimum yield
(OY) target control rule to be consistent
with the most recent stock assessment
and other scientific information. This
rule also proposes an expedited process
for setting annual target total allowable
catch (TAC) and a method for adjusting
monkfish trip limits and days-at-sea
(DAS) allocations to achieve the annual
target TACs. Based on this method, this
proposed rule would establish a target
TAC and corresponding trip limits and
DAS allocations for fishing year (FY)
2003. In addition, this proposed rule
would eliminate the default measures
adopted in the original FMP that would
result in elimination of the directed
monkfish fishery and reduce incidental
catch limits. Finally, this proposed rule
would clarify the regulations pertaining
to the monkfish area declaration
requirements by specifying that vessels
intending to fish under either a
monkfish, multispecies, or scallop DAS,
under the less restrictive measures of
the Northern Fishery Management Area
(NFMA), declare their intent to fish in
the NFMA for a minimum of 30 days.
DATES: Public comments must be
received on or before March 24, 2003.
ADDRESSES: Comments on the proposed
rule should be sent to Patricia A.
Kurkul, Regional Administrator (RA),
Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298. Mark the outside of the
envelope “Comments on Monkfish
Framework 2.” Comments may also be
submitted via facsimile (fax) to 978—
281-9135. Comments will not be
accepted if submitted via e-mail or the
Internet.

Copies of Framework Adjustment 2 to
the FMP, including the Environmental
Assessment (EA), Regulatory Impact
Review (RIR), and the Initial Regulatory
Flexibility Analysis (IRFA) are available
upon request from Paul Howard,
Executive Director, New England
Fishery Management Council (NEFMC),
50 Water Street, Newburyport, MA,
01950. Copies of the Framework 2 EA/
RIR/IRFA are also available online at
www.nefmc.org under ‘‘Plans and
Reports.”

FOR FURTHER INFORMATION CONTACT:
Allison Ferreira, Fishery Policy Analyst,
(978) 281-9103, fax (978) 281-9135, e-
mail Allison.Ferreira@noaa.gov.
SUPPLEMENTARY INFORMATION: The
monkfish fishery is jointly managed by
the Councils. The FMP contains default
measures that would eliminate the
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directed monkfish fishery by allocating
zero monkfish DAS. These measures
were scheduled to take effect during
Year 4 (May 1, 2002) of the FMP’s 10-
year rebuilding schedule, but were
delayed until May 1, 2003, as a result
of the implementation of an emergency
interim rule (67 FR 35928; May 22,
2002) and its extension (67 FR 67568;
November 6, 2002). The emergency
interim rule temporarily amended the
fishing mortality rate (F) criteria in the
FMP to be consistent with the most
recent stock assessment. The emergency
rule also implemented the measures
contained in Framework Adjustment 1
to the FMP (which was disapproved by
NMEFS in conjunction with the
implementation of the emergency rule)
since these measures were deemed to be
consistent with the revised F criteria.
The purpose of the proposed action is
to continue the 10-year stock rebuilding
program started in 1999 under the
original FMP, consistent with updated
scientific information. As noted above,
the FMP contains default measures that,
unless eliminated or delayed, will end
the directed fishery (no allocation of
monkfish DAS) and reduce several of
the incidental catch limits starting May
1, 2003. The default measures were
developed in the original FMP based on
scientific analysis and projections done
in 1997. More recent analyses and stock
assessments have indicated that the
scientific basis for the default measures
is no longer valid, and the measures are
not appropriate. Furthermore, the most
recent stock assessment (SAW 34;
January 2002) has invalidated the lower
F reference points contained in the
FMP, and suggested alternative
reference points for the monkfish
overfishing definition and control rules.
In addition to revising the overfishing
definitions in the FMP to make them
consistent with the best available
science and the provisions of the
Magnuson-Stevens Act, this action
proposes to establish an expedited
process for setting annual target TACs,
and the necessary trip limits and/or
DAS allocations to meet such target
TACs. Furthermore, this proposed rule
would establish target TACs and
corresponding trip limits for FY 2003
utilizing the proposed method.

Monkfish Overfishing Definition
Reference Points

The threshold fishing mortality rate
(Fthresnora) is the criterion by which the
overfishing status is determined.
Framework 2 would revise the Finresold
reference point by setting Finresnoia equal
to Fmax=0.2, as recommended by the
34th Stock Assessment Workshop. Frax
is the proxy for the fishing mortality rate

that will achieve maximum sustainable
yield (MSY) from a rebuilt stock.

The minimum biomass threshold
(Bihresnold) is the criterion by which a
stock is determined to be overfished.
The biomass target (Btarget) is a proxy
for the expected biomass at MSY (Bmsy).
The National Standard Guidelines
prescribe that Binresnoia be set at
whichever of the following is greater: At
one-half the Biarget, Or the minimum
stock size at which rebuilding to Biarget
would be expected to occur within 10
years, if the stock were exploited at
Fihresnola. The existing Binresholds in the
FMP were established based on the 33rd
percentile of NMFS’ fall trawl survey
biomass index values for the years
1963—1994; Bihreshola = 1.46 kg/tow for
the NFMA and Bihreshola = 0.75 kg/tow
for the Southern Fishery Management
Area (SFMA). At the time the FMP was
implemented, the Councils believed that
this was an acceptable proxy for a risk
adverse Binresnoia. Language in the FMP,
however, indicates that it is unclear
how this Binresnoid relates to rebuilding
because of the inability to model
monkfish stock dynamics and predict
rebuilding potential due to a lack of
biological data on the monkfish
resource. Although a recent cooperative
industry survey provided valuable
biological information on the monkfish
resource, there continues to be a lack of
sufficient information necessary to
conduct reliable projections for
monkfish rebuilding, or to produce a
reliable estimate of F. As a result, it is
currently not possible for NMFS to
determine the minimum stock size at
which rebuilding to Biage would be
expected to occur within 10 years if the
stock were exploited at Finresnold- Because
a Binresnoia of one-half the Biage is
consistent with National Standard 1,
and because there are no other suitable
proxies for Binreshola given the data-poor
situation, the proposed action would
revise the Binresnoid values contained in
the FMP to be equivalent to one-half the
Biarget €stablished for each management
area. This would establish a Binreshold =
1.25 for the NFMA, and Bthreshoid = 0.93
for the SFMA. Under the proposed
action, the Btargets established in the
FMP would remain unchanged.

The results of the 2002 NMF'S fall
trawl survey indicate that the 3-year
average biomass index is 2.23 kg/tow for
the NFMA and 0.813 kg/tow for the
SFMA. Applying the new Binreshold
criteria that would be established by
this rule, the stock in the NFMA
remains not overfished. However, the
stock in the SFMA, which is currently
considered not overfished, would be
considered overfished under the
proposed revision.

Setting Annual Target TACs and
Associated Management Measures

Framework 2 would require the
Monkfish Monitoring Committee
(MFMC) to submit to the Council and
Regional Administrator the target TACs
for the upcoming year by December 1
based on a formulaic index- and
landings-based method. This method
would compare the current 3-year
average biomass index (observed
biomass index) values to annual
biomass index targets, which are based
on 10 equal increments between the
1999 biomass index (the start of the
rebuilding program) and the 2009
biomass index target (Biarget), @ proxy for
the monkfish biomass level at MSY.
Annual target TACs would be set based
on the ratio of the observed biomass
index to the annual index target applied
to the monkfish landings for the
previous fishing year. Once the annual
target TACs are established and
submitted to the RA, the RA would
adjust trip limits and/or DAS, if
necessary, through rulemaking
consistent with the Administrative
Procedures Act (APA) based on the
methodology established in this
framework. If the TAC resulting from
the application of the TAC setting
procedures described herein does not
require a change to existing
management measures, then the RA
would not required to take any
regulatory action under the procedures
established in Framework 2.

The MFMC is currently required to
meet on or before November 15 each
year to review the status of the monkfish
resource and develop TACs for the
upcoming fishing year. If the results of
the most recent NMFS fall trawl survey
are available at that time, the MFMC
would incorporate these results into the
formulaic method as described in this
framework to establish target TACs for
the upcoming fishing year.

Under the target TAC setting method
contained in Framework 2, if the
observed biomass index is below the
annual index target, the target TAC
would be set proportionally below the
previous year’s landings. If the observed
biomass index is above the annual index
target, the target TAC would be
increased from the previous year’s
landings by %2 of the ratio of the
biomass index to the index target, with
certain limitations as described below.
In cases where F can be determined, the
annual target TAC would always be set
at a value that would not exceed Finreshold
(F=0.2). For example, if F for the
previous fishing year exceeded Finreshold,
but a reduction in the target TAC is not
required under the index-based method,
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the target TAC would be reduced
proportionally from the previous year’s
landings to end overfishing. When F
cannot be determined and the observed
biomass index is above the annual index
target, the target TAC for the previous
year would be increased by the method
described above, but not by more than
20 percent of the previous year’s
landings.

Once the stock in a management area
is rebuilt (the observed biomass index is
at or above Brage), the target TAC would
be adjusted based on the ratio of current
F to Finresnoid, allowing for an increase in
the target TAC if F is below Finreshola-
This would set the OY target reference
point at Finresnoid. However, if F cannot
be determined and the observed
biomass index is above Btarget, the
target TAC would be set at no more than
20 percent above the previous year’s
landings.

In the situation where landings
decline from the previous fishing year
and the observed biomass index is
above the annual index target, the
MFMC would review the circumstances
surrounding the landings decline and
recommend to the Councils a target TAC
equivalent to either the previous year’s
landings or target TAC. The Councils,
after considering the MFMC’s
recommendation, would then
recommend a target TAC to the RA
regarding whether the target TAC
should be set at the previous year’s
landings or target TAC. If the RA
concurs with this recommendation, the
target TAC and associated trip limits
would be promulgated through
rulemaking and consistent with the
requirements of the APA. Otherwise, the
RA would notify the Councils in writing
of his or her reasons for non-
concurrence.

The intent of the Councils in
establishing a formulaic method for
setting annual target TACs, described
above, was to enable the RA to set future
TACs and associated management
measures outside of the framework
adjustment process established in the
FMP. In this proposed rule, NMFS is
clarifying that the expedited process for
setting annual TACs contained in the
Framework 2 document is to be done
through the rulemaking process
specified under the APA.

The Framework 2 document analyzes
a range of target TAC alternatives for FY
2004. The intent of this analysis is to
facilitate the expedited process for
annual adjustments and to provide the
public with ample notice of the possible
impacts of such adjustments. The
expedited annual adjustment process to
be established in this framework would
not preclude the Councils from

initiating a framework adjustment at
anytime to implement other measures
deemed necessary to meet the objectives
of the FMP.

FY 2003 TACs and Possession Limits

For FY 2003, the TACs under the
proposed action would be 10,211 mt in
the SFMA and 17,708 mt in the NFMA.
As a result, trip limits for monkfish
limited access vessels in the SFMA
would be increased from FY 2002 (May
1, 2002 — April 30, 2003) levels (550 1b
(249.5 kg) tail weight per DAS for
Category A and C vessels, and 450 1b
(204.1 kg) tail weight per DAS for
Category B and D vessels), to 1,250 1b
(567 kg) tail weight per DAS for
Category A and C vessels, and 1,000 lb
(453.6 kg) tail weight per DAS for
Category B and D vessels. In the NFMA,
there is currently no trip limit for
monkfish limited access vessels while
fishing under either a monkfish or
Northeast (NE) multispecies DAS, and
no change is proposed. However,
monkfish open-access Category E
vessels fishing exclusively in the NFMA
on a NE multispecies DAS would have
their monkfish incidental catch limits
increased from 300 1b (136.1 kg) tail
weight per DAS or 25 percent of the
total weight of fish on board to the
lesser of 400 1b (181.4 kg) tail weight per
DAS or 50 percent of total weight of fish
on board.

Revision to the Area Declaration
Regulations

Regulations implementing the FMP
(64 FR 54732; October 7, 1999) specify
that a vessel intending to fish for or
catch monkfish under a monkfish DAS
only in the NFMA must declare into the
NFMA for a minimum of 30 days in
order to fish under the less restrictive
size and trip limits of this management
area. However, the FMP also requires
vessels fishing under a multispecies or
scallop DAS to declare into the NFMA
in order to fish under the less restrictive
measures of this area. Because NMFS
inadvertently referenced only limited
access monkfish DAS vessels in the
regulations implementing the FMP,
Framework 2 proposes to correct the
area declaration provision by requiring
vessels with limited access multispecies
and scallop DAS permits, in addition to
vessels possessing limited access
monkfish DAS permits, to declare into
the NFMA for a minimum of 30 days in
order to fish under the less restrictive
size and trip limits of this management
area.

Revisions to Prohibitions

Since they are ambiguous and do not
contain the appropriate cross-references

to the monkfish regulations specified
under 50 CFR Part 648 Subpart F, this
action also proposes to clarify the
monkfish prohibitions found at
§648.14(y).

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order (E.O.)
12866 because it does not have an
annual effect on the economy of 100
million dollars or more, or adversely
effect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities. The
proposed action also does not raise any
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
E.O. 12866.

The Council prepared an initial
regulatory flexibility analysis (IRFA)
that describes the economic impact this
proposed rule, if adopted, would have
on small entities. The IRFA prepared for
this action by the NEFMC follows
NMFS’ “Guidelines for Economic
Analysis of Fishery Management
Actions” (NMFS’ guidelines). A
description of the action, why it is being
considered, and the legal basis for this
action are contained at the beginning of
this section in the preamble and in the
SUMMARY. A summary of the analysis
follows:

There are approximately 714 limited
access monkfish permit holders, of
which about 85 percent record some
monkfish activity. Of the approximately
1,900 open-access Category E permits,
only about 25 percent have recorded
landing monkfish. Vessels range in size
from less than 30 ft (9.14 m) to over 90
ft (27.43 m), with the median being less
than 50 ft (15.24 m) in overall length.
Most of the inactive vessels (those not
landing monkfish or not landing any
species) are in the smaller size classes,
while 70 percent of the limited access
vessels over 50 ft (15.24 m) have
recorded monkfish landings. In
achieving OY from the fishery on an
annual basis while rebuilding the
resource to levels that will sustain MSY,
the proposed action strikes a reasonable
balance between biological
requirements and uncertainties, and the
financial requirements of small entities.

NMFS’ guidelines specify two criteria
to be used for evaluating whether a
proposed action is significant:
Disproportionality and profitability.
Disproportionality relates to the effect
on small entities compared to large
entities. Since all entities engaged in the
fishery fall under the Small Business
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Administration approved definition of
“small entity,” this evaluation standard
is not relevant to the fishery. According
to the analysis of the impact on vessels
in the SFMA, relative to performance
during calendar years 1998-2000, net
return on monkfish-only trips would
improve by 23 percent for the median
and range from no change to an
improvement of 78 percent at the
proposed FY 2003 quota level. Given
these levels of expected change in
profitability, the proposed trip limits
may have a significant positive impact
on limited access monkfish vessels that
fish in the SFMA. At other quota levels,
median vessel performance would be
reduced by 63 percent at a 5,000-mt
quota, but would increase by 29 percent
at a 13,000—-mt quota. In either of these
two scenarios, the change in
profitability would be significant;
negative for the former, and positive for
the latter.

In the NFMA, the only change in
management measures would be an
increase in the incidental catch limit for
open access Category E monkfish
vessels. During FY 2001 (May 1, 2001 —
April 30, 2002), 255 Category E vessels
caught monkfish in the NFMA. Average
monkfish catch by these vessels (62 1b
(28.1 kg) per NE multispecies DAS) is
well below the current and proposed
incidental catch limits. Therefore, in
terms of improvements to participating
vessels’ annual profit, the proposed
change is not likely to have a significant
impact. While the current trip limit does
not constrain the majority of the 255
Category E vessels catching monkfish in
the NFMA, the proposed increase could
allow those vessels that are constrained
by the current trip limit to increase their
monkfish landings by as much as 33
percent without jeopardizing the stock
rebuilding program.

NMFS’ guidelines state that ““a rule
may be determined to affect a
substantial number of small entities if
the rule is controversial, impacts more
than just a few entities, or affects the
structure of the regulated industry even
though only a small number of entities
may be impacted.” The proposed action
may affect a substantial number of small
entities because it will impact
approximately 700 limited access
monkfish permit holders, although not
in an adverse way, by means of an
increase to the trip limits for the SFMA.
An analysis of projected change in
fishing performance under the proposed
TACs and trip limits for FY 2003, as
compared to FY 2002, indicates that the
median vessel will realize a 23-percent
increase in net returns on monkfish-
only trips. According to this analysis,
the change in net returns resulting from

the proposed trip limit increase ranged
from no change to an improvement of 78
percent. A vessel would realize no
change in net revenues under the
proposed trip limit increase if the vessel
was not constrained by the 2002 trip
limits; in other words, the vessel did not
fish at a level exceeding the trip limits
established for FY 2002. Under future
TAGs that could range from 5,000 mt to
13,000 mt, the median vessel would
realize gross revenue impacts ranging
from a loss of 49 percent to a gain of 17
percent in net income. In the NFMA,
approximately 255 vessels out of
approximately 1,500 limited access
multispecies permit holders landed
monkfish under the open-access
Category E (incidental catch) permit.
These vessels will mostly be unaffected
by the proposed incidental catch limit
increase since they land, on average,
only about 20 percent of the current
limit.

Combining the two evaluation
criteria, the proposed regulations would
likely have a considerable positive
impact on a substantial number of
vessels that participate in the SFMA on
monkfish-only DAS. The incidental
catch trip limit change in the NFMA
would impact a substantial number of
participating small entities, but the
overall impact on vessel profitability is
not expected to be significant.

A copy of this analysis is available
from the NEFMC (see ADDRESSES).

This proposed rule does not
duplicate, overlap or conflict with other
Federal rules, and does not contain new
reporting or recordkeeping
requirements. However this action
makes a correction to the regulatory
language referencing area declaration
procedures. This collection-of-
information requirement that is subject
to the Paperwork Reduction Act (PRA)
has previously been approved by OMB
under control number 0648—0202.
Public reporting burden for this
collection of information is estimated to
average 3 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES) and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington DC 20503 (Attention:
NOAA Desk Officer).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be

subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: February 28, 2003.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §648.14, paragraphs (y)
introductory text, (y)(1), (y)(4), (y)(6),
(y)(9) through (y)(11), (y)(13), and
(y)(17) through (y)(21) are revised to
read as follows:

§648.14 Prohibitions.

(y) In addition to the general
prohibitions specified in § 600.725 of
this chapter and in paragraph (a) of this
section, it is unlawful for any person
owning or operating a vessel that
engages in fishing for monkfish to do
any of the following:

(1) Fish for, possess, retain or land
monkfish, unless:

(i) The monkfish are being fished for,
or were harvested, in or from the EEZ
by a vessel issued a valid monkfish
permit under § 648.4(a)(9); or

(ii) The monkfish were harvested by
a vessel not issued a Federal monkfish
permit that fishes for or possesses
monkfish exclusively in state waters; or

(iii) The monkfish were harvested in
or from the EEZ by a vessel not issued
a Federal monkfish permit that engaged
in recreational fishing.

* * * * *

(4) Operate or act as an operator of a
vessel fishing for, possessing, retaining,
or landing monkfish in or from the EEZ
without having been issued and
possessing a valid operator permit
pursuant to § 648.5, and this permit is
onboard the vessel.

* * * * *

(6) Violate any provision of the
monkfish incidental catch permit
restrictions as provided in
§§648.4(a)(9)(ii) or 648.94(c).

(9) Fail to comply with the monkfish
size limit restrictions of § 648.93 when
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issued a valid monkfish permit under
§ 648.4(a)(9).

(10) Fail to comply with the monkfish
possession limits and landing
restrictions, including liver landing
restrictions, specified under § 648.94
when issued a valid monkfish permit
under § 648.4(a)(9).

(11) Fail to comply with the monkfish
DAS provisions specified at § 648.92
when issued a valid limited access
monkfish permit, and fishing for,
possessing, or landing monkfish in
excess of the incidental catch limits
specified at § 648.94 (c).

(13) Combine, transfer, or consolidate
monkfish DAS allocations.

* * * * *

(17) If the vessel has been issued a
valid limited access monkfish permit,
and fishes under a monkfish DAS, fail
to comply with gillnet requirements and
restrictions specified in § 648.92(b)(8).

(18) Fail to produce gillnet tags when
requested by an authorized officer.

(19) Tagging a gillnet with or
otherwise using or possessing a gillnet
tag that has been reported lost, missing,
destroyed, or issued to another vessel,
or using or possessing a false gillnet tag.

(20) Selling, transferring, or giving
away gillnet tags that have been
reported lost, missing, destroyed, or
issued to another vessel.

(21) Fail to comply with the area
declaration requirements specified at
§§648.93(b)(2) and 648.94(f) when
fishing under a scallop, multispecies or
monkfish DAS exclusively in the NFMA
under the less restrictive monkfish size

and possession limits of that area.
* * * * *

3. In §648.92, paragraph (b)(1) is
revised to read as follows:

§648.92 Effort control program for
monkfish limited access vessels.
* * * * *

(b) * * *
(1) Limited access monkfish permit
holders. All limited access monkfish
permit holders shall be allocated 40
monkfish DAS for each fishing year,
unless modified according to the
provisions specified at § 648.96(b)(3).
Limited access multispecies and limited
access scallop permit holders who also
possess a valid limited access monkfish
permit must use a multispecies or
scallop DAS concurrently with their
monkfish DAS, except as provided in
paragraph (b)(2) of this section.
*

* * * *

4.In §648.93, the introductory
heading for paragraph (a), and
paragraphs (a)(1) and (b) are revised to
read as follows:

8§648.93 Monkfish minimum fish sizes.

(a) General provisions. (1) All
monkfish caught by vessels issued a
valid Federal monkfish permit must
meet the minimum fish size

requirements established in this section.
* * * * *

(b) Minimum fish sizes. (1) The
minimum fish size for vessels fishing in
the SFMA, or for vessels not declared
into the NFMA as specified in
paragraph (b)(2) of this section, is 21
inches (53.3 cm) total length/14 inches
(35.6 cm) tail length.

(2) Vessels fishing exclusively in the
NFMA. The minimum fish size for
vessels fishing exclusively in the NFMA
is 17 inches (43.2 cm) total length/11
inches (27.9 cm) tail length. In order for
this size limit to be applicable, a vessel
intending to fish for monkfish under a
scallop, multispecies, or monkfish DAS
exclusively in the NFMA must declare
into the NFMA for a period of not less
than 30 days pursuant to the provisions
specified at § 648.94(f). A vessel that has
not declared into the NFMA under this
paragraph shall be presumed to have
fished in the SFMA and shall be subject
to the more restrictive requirements of
that area. A vessel that has declared into
the NFMA may transit the SFMA
providing that it complies with the
transiting and gear storage provisions
described in § 648.94(e) and provided
that it does not fish for or catch
monkfish, or any other fish, in the
SFMA.

5. In § 648.94, paragraph (b)(7) is
removed and reserved; and paragraphs
(b)(1), (b)(2), introductory heading of
paragraph (b)(3), (b)(4) through (b)(6),
(c)(1)(@), (c)(2), (c)(3)( i) and (f) are

revised to read as follows:

§648.94 Monkfish possession and landing
restrictions.
* * * * *

(b) * * *

(1) Vessels fishing under the monkfish
DAS program in the NFMA. There is no
monkfish trip limit for vessels issued a
limited access Category A, B, C, or D
permit that are fishing under a monkfish
DAS exclusively in the NFMA.

(2) Vessels fishing under the monkfish
DAS program in the SFMA—(i) Category
A and C vessels. Category A and C
vessels fishing under the monkfish DAS
program in the SFMA may land up to
1,250 1b (567 kg) tail-weight or 4,150 1b
(1,882 kg) whole weight of monkfish per
monkfish DAS (or any prorated
combination of tail-weight and whole
weight based on the conversion factor
for tail-weight to whole weight of 3.32).

(ii) Category B and D vessels. Category
B and D vessels fishing under the

monkfish DAS program in the SFMA
may land up to 1,000 lb (454 kg) tail-
weight or 3,320 1b (1,506 kg) whole
weight of monkfish per monkfish DAS
(or any prorated combination of tail-
weight and whole weight based on the
conversion factor for tail-weight to
whole weight of 3.32).

(iii) Administration of landing limits.
A vessel owner or operator may not
exceed the monkfish trip limits as
specified in paragraphs (b)(2)(i) and (ii)
of this section per monkfish DAS fished,
or any part of a monkfish DAS fished.

(3) Category C and D vessels fishing

under the multispecies DAS program.
R

* * * * *

(4) Category C and D vessels fishing
under the scallop DAS program. A
Category C or D vessel fishing under a
scallop DAS may land up to 300 1b (136
kg) tail-weight or 996 1b (452 kg) whole
weight of monkfish per DAS (or any
prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32). All monkfish permitted vessels
are prohibited from fishing for, landing,
or possessing monkfish while in
possession of dredge gear unless fishing
under a scallop DAS.

(5) Category C and D scallop vessels
declared into the monkfish DAS
program without a dredge on board, or
not under the net exemption provision.
Category C and D vessels that have
declared into the monkfish DAS
program and that do not fish with or
have a dredge on board, or are not
fishing with a net under the net
exemption provision specified in
§648.51(f), are subject to the same
landing limits as specified in paragraphs
(b)(1) and (b)(2) of this section. Such
vessels are also subject to provisions
applicable to Category A and B vessels
fishing only under a monkfish DAS,
consistent with the provisions of this
part.

(6) Vessels not fishing under a
multispecies, scallop or monkfish DAS.
The possession limits for all limited
access monkfish vessels when not
fishing under a multispecies, scallop, or
monkfish DAS are the same as the
possession limits for a vessel issued a
monkfish incidental catch permit
specified under paragraph (c)(3) of this
section.

* * * * *

(C) * % %

(1) * % %

(i) NFMA. Vessels issued a monkfish
incidental catch permit fishing under a
multispecies DAS exclusively in the
NFMA may land up to 400 1b (181 kg)
tail weight or 1,328 1b (602 kg) whole
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weight of monkfish per DAS, or 50
percent (where the weight of all
monkfish is converted to tail weight) of
the total weight of fish on board,
whichever is less. For the purposes of
converting whole weight to tail weight,
the amount of whole weight possessed
or landed is divided by 3.32.

* * * * *

(2) Scallop dredge vessels fishing
under a scallop DAS. A scallop dredge
vessel issued a monkfish incidental
catch permit fishing under a scallop
DAS may land up to 300 1b (136 kg) tail-
weight or 996 1b (452 kg) whole weight
of monkfish per DAS (or any prorated
combination of tail-weight and whole
weight based on the conversion factor).

(3) * % %

(i) Vessels fishing with large mesh. A
vessel issued a valid monkfish
incidental catch permit and fishing in
the GOM, GB, SNE, or MA RMAs with
mesh no smaller than specified at
§648.80(a)(3)(1), (a)(4)(1), (b)(2)(1), and
§648.104(a)(1), respectively, while not
on a monkfish, multispecies, or scallop
DAS, may possess, retain, and land
monkfish (whole or tails) only up to 5
percent (where the weight of all
monkfish is converted to tail weight) of
the total weight of fish on board. For the
purposes of converting whole weight to
tail weight, the amount of whole weight
possessed or landed is divided by 3.32.

* * * * *

(f) Area declaration requirement for
vessels fishing exclusively in the NFMA.
Vessels fishing under a multispecies,

scallop, or monkfish DAS under the less
restrictive management measures of the
NFMA, must fish for monkfish
exclusively in the NFMA and declare
into the NFMA for a period of not less
than 30 days by obtaining a letter of
authorization from the Regional
Administrator. A vessel that has not
declared into the NFMA under this
paragraph shall be presumed to have
fished in the SFMA and shall be subject
to the more restrictive requirements of
that area. A vessel that has declared into
the NFMA may transit the SFMA
providing that it complies with the
transiting and gear storage provisions
described in § 648.94(e) and provided
that it does not fish for or catch
monkfish, or any other fish, in the
SFMA.

* * * * *

6. In § 648.96, the section heading and
paragraphs (a), (b) and (c) are revised to
read as follows:

§648.96 Monkfish annual adjustment
process and framework specifications.

(a) General. The Monkfish Monitoring
Committee (MFMC) shall meet on or
before November 15 of each year to
develop target TACs for the upcoming
fishing year in accordance with
§648.96(b)(1), and options for NEFMC
and MAFMC consideration on any
changes, adjustment, or additions to
DAS allocations, trip limits, size limits,
or other measures necessary to achieve
the Monkfish FMP’s goals and
objectives. The MFMC shall review
available data pertaining to discards and

landings, DAS, and other measures of
fishing effort; stock status and fishing
mortality rates; enforcement of and
compliance with management measures;
and any other relevant information.

(b) Annual adjustment procedures—
(1) Setting annual target TACs. (i) The
MFMC shall submit to the Councils and
Regional Administrator the target
monkfish TACs for the upcoming
fishing year by December 1 based on the
control rule formula described in
paragraph (b)(1)(ii) of this section. The
Regional Administrator shall then
promulgate any changes to existing
management measures, pursuant to the
methods specified in paragraphs (b)(2)
and (3) of this section, resulting from
the updated target TAC through
rulemaking consistent with the
Administrative Procedures Act. If the
annual target TAC generated through
the control rule formula described in
paragraph (b)(1)(ii) of this section does
not require any changes to existing
management measures, then no action is
required by the Regional Administrator.

(ii) Control rule method for setting
annual targets TACs. The current 3—year
running average of the NMFS fall trawl
survey index of monkfish biomass will
be compared to the established annual
biomass index target, and target annual
TACs will be set in accordance with
paragraphs (b)(1)(ii)(A) through (F) of
this section. The annual biomass index
targets established in Framework
Adjustment 2 to the FMP are provided
in the following table (kg/tow).

FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2007 FY 2008 FY 2009
NFMA 1.33 1.49 1.66 1.83 2.00 2.16 2.33 2.50
SFMA 0.88 1.02 1.15 1.29 1.43 1.57 1.71 1.85

(A) Unless the provisions of
paragraphs (b)(1)(ii)(C) or (D) of this
section apply, if the current 3—year
running average of the NMFS fall trawl
survey biomass index is below the
annual index target, the target TAC for
the subsequent fishing year will be set
equivalent to the monkfish landings for
the previous fishing year minus the
percentage difference between the 3—
year average biomass index and the
annual index target.

(B) If the 3—year running average of
the NMFS fall trawl survey biomass
index is above the annual index target,
and the current estimate of F is below
Fihresnola=Fmax=0.2, the target TAC for the
subsequent fishing year shall be set
equivalent to the previous year’s
landings plus one-half the percentage
difference between the 3—year average
biomass index and the annual index

target, but not to exceed an amount
calculated to generate an F in excess of
Finresnola. If current F cannot be
determined, the target TAC shall be set
at not more than 20 percent above the
previous year’s landings.

(C) If the current estimate of F exceeds
Finresnoid, the target TAC shall be reduced
proportionally to stop overfishing, even
if a reduction is not called for based on
biomass index status as described in
paragraph (b)(1)(ii)(A) of this section.
For example, if F=0.24, and
Fihresnoid=0.2, then the target TAC shall
be reduced to 20 percent below the
previous year’s landings.

(D) If the 3—year average biomass
index is below the annual index target,
and F is above Finresnoia, the method (F-
based or biomass index based) that shall
result in the greater reduction from the
previous year’s landings will determine

the target TAC for the subsequent
fishing year.

(E) If the observed index is above the
2009 index targets, the target TAC for
the subsequent fishing year shall be
based on the ratio of current F to F=0.2
applied to the previous year’s landings.
If current F cannot be determined, the
target TAC shall be set at not more than
20 percent above previous year’s
landings.

(F) If landings decline from the
previous year and the current 3—year
average biomass index is above the
annual index target, whether or not F
can be determined, the MFMC shall
include in its report, prepared under
paragraph (a) of this section, after taking
into account circumstances surrounding
the landings decline, a recommendation
to the Councils on whether the target
TAC should be set at the previous year’s
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landings or previous year’s target TAC.
The Councils shall consider the MFMC
recommendation, and then recommend
to the Regional Administrator whether
the target TAC should be set at the
previous year’s landings or previous
year’s target TAC. If such a
recommendation is made, the Regional
Administrator must decide whether to
promulgate measures consistent with
the recommendation as provided for in
paragraph (b)(4) of this section.

(2) Setting trip limits for the SFMA. (i)
Under the method described in
paragraph (b)(1)(ii) of this section, if the
SFMA target TAC is set at 8,000 mt or
higher, the Regional Administrator shall
adjust the trip limits according to the
method described in paragraph (b)(2)(ii)
of this section.

(ii) Trip limit analysis procedures.
Trip limits shall be determined annually
using information from the mandatory
fishing vessel trip reports (FVTR). The
1999 fishing year shall be used as the
baseline year for this analysis. The most
recent fishing year for which there is
complete FVTR information shall be
utilized to establish the level of landings
and fishing effort under current
regulations. For example, the
determination of trip limits for the 2004
fishing year would be based on the ratio
of landings and effort obtained from the
FVTRs for the 2002 fishing year, the
most recent fishing year for which
complete FVTR information would be
available. Using the relationship
between the fishing patterns for these
two years, ratios shall be calculated for
each permit category. These ratios shall
be used to determine landings goals for
each permit category based on the
proposed TAC for the SFMA. A
simulation process will then be used to
estimate the landings per DAS for each
permit category that would achieve the
established landings goals.

(3) Setting DAS allocations for the
SFMA. Under the method described in
paragraph (b)(1)(ii) of this section, if the
SFMA target TAC is set below 8,000 mt,
the Regional Administrator shall set the
trip limits as specified in paragraphs
(b)(3)(1) and (ii) of this section, and
adjust the DAS allocations according to
the method described in paragraph
(b)(3)(iii) of this section.

(i) Category A and C vessels. Category
A and C vessels fishing under the
monkfish DAS program in the SFMA
may land up to 550 1b (249 kg) tail-
weight or 1,826 1b (828 kg) whole
weight of monkfish per DAS (or any
prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32).

(ii)Category B and D vessels. Category
B and D vessels fishing under the
monkfish DAS program in the SFMA
may land up to 450 1b (204 kg) tail-
weight or 1,494 1b (678 kg) whole
weight of monkfish per DAS (or any
prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32).

(iii) DAS analysis. This procedure
involves setting a maximum DAS usage
for all permit holders of 40 DAS;
proportionally adjusting the landings to
a given DAS value based on the trip
limits specified under paragraphs
(b)(3)(1) and (ii) of this section; and
adjusting the landings according to the
same methodology used in the trip limit
analysis described in paragraph (b)(2)(ii)
of this section.

(A) Limited access monkfish permit
holders are allowed to carry over up to
10 DAS from the previous fishing year
to the current fishing year. For this
procedure, adjustments to DAS usage
are made by first reducing the landings
for all permit holders who used more
than 40 DAS by the proportion of DAS
exceeding 40, and then resetting the
upperlimit of DAS usage to 40.

(B) The expected landings at the
adjusted DAS are calculated by adding
the landings of all permit holders who
used less than the proposed DAS limit
to the landings of those who used more
than the proposed DAS limit, where
landings are reduced by the proportion
of the proposed DAS limit to the actual
DAS used by vessels during the baseline
fishing year, 1999.

(C) Landings are prorated between
permit categories in the same manner
used in the trip limit analysis
procedures described under paragraph
(b)(2)(iii) of this section.

(4) Council TAC recommendations.
As described in paragraph (b)(1)(ii)(F) of
this section, if the Councils recommend
a target TAC to the Regional
Administrator, and the Regional
Administrator concurs with this
recommendation, the Regional
Administrator shall then promulgate the
target TAC and associated management
measures through rulemaking consistent
with the APA. If the Regional
Administrator does not concur with the
Councils’ recommendation, then the
Councils shall be notified in writing of
the reasons for the non-concurrence.

(c)Annual and in-season framework
adjustments to management measures—
(1) Annual framework process. (i) Based
on their annual review, the MFMC may
develop and recommend, in addition to
the target TACs and management
measures established under paragraph
(b) of this section, options necessary to

achieve the Monkfish FMP’s goals and
objectives, which may include a
preferred option. The MFMC must
demonstrate through analysis and
documentation that the options it
develops are expected to meet the
Monkfish FMP goals and objectives. The
MFMC may review the performance of
different user groups or fleet sectors in
developing options. The range of
options developed by the MFMC may
include any of the management
measures in the Monkfish FMP,
including, but not limited to: closed
seasons or closed areas; minimum size
limits; mesh size limits; net limits; liver
to monkfish landings ratios; annual
monkfish DAS allocations and
monitoring; trip or possession limits;
blocks of time out of the fishery; gear
restrictions; transferability of permits
and permit rights or administration of
vessel upgrades, vessel replacement, or
permit assignment; and other
frameworkable measures included in

§ §648.55 and 648.90.

(i1) The Councils shall review the
options developed by the MFMC and
other relevant information, consider
public comment, and submit a
recommendation to the Regional
Administrator that meets the Monkfish
FMP’s objectives, consistent with other
applicable law. The Councils’
recommendation to the Regional
Administrator shall include supporting
documents, as appropriate, concerning
the environmental and economic
impacts of the proposed action and the
other options considered by the
Councils. Management adjustments
made to the Monkfish FMP require
majority approval of each Council for
submission to the Secretary.

(A) The Councils may delegate
authority to the Joint Monkfish
Oversight Committee to conduct an
initial review of the options developed
by the MFMC. The oversight committee
would review the options developed by
the MFMC and any other relevant
information, consider public comment,
and make a recommendation to the
Councils.

(B) If the Councils do not submit a
recommendation that meets the
Monkfish FMP’s goals and objectives,
and is consistent with other applicable
law, the Regional Administrator may
adopt any option developed by the
MFMC unless rejected by either
Council, provided such option meets
the Monkfish FMP’s goals and
objectives, and is consistent with other
applicable law. If either the NEFMC or
MAFMC has rejected all options, then
the Regional Administrator may select
any measure that has not been rejected
by both Councils.
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(iii) If the Councils submit, on or
before January 7 of each year, a
recommendation to the Regional
Administrator after one framework
meeting, and the Regional
Administrator concurs with the
recommendation, the recommendation
shall be published in the Federal
Register as a proposed rule. The Federal
Register notification of the proposed
action shall provide a 30—day public
comment period. The Councils may
instead submit their recommendation
on or before February 1 if they choose
to follow the framework process
outlined in paragraph (c)(3) of this
section and request that the Regional
Administrator publish the
recommendation as a final rule. If the
Regional Administrator concurs that the
Councils’ recommendation meets the
Monkfish FMP’s goals and objectives,
and is consistent with other applicable
law, and determines that the
recommended management measures
should be published as a final rule, the
action shall be published as a final rule
in the Federal Register. If the Regional
Administrator concurs that the
recommendation meets the Monkfish
FMP’s goals and objectives, is consistent
with other applicable law, and
determines that a proposed rule is
warranted, and, as a result, the effective
date of a final rule falls after the start of
the fishing year, fishing may continue.
However, DAS used by a vessel on or
after the start of a fishing year shall be
counted against any DAS allocation the
vessel ultimately receives for that year.

(iv) Following publication of a
proposed rule and after receiving public
comment, if the Regional Administrator
concurs in the Councils’
recommendation, a final rule will be
published in the Federal Register prior
to the start of the next fishing year. If the
Councils fail to submit a
recommendation to the Regional
Administrator by February 1 that meets
the goals and objectives of the Monkfish
FMP, the Regional Administrator may
publish as a proposed rule one of the
MFMC options reviewed and not
rejected by either Council, provided the
option meets the goals and objectives of
the Monkfish FMP, and is consistent
with other applicable law.

(2) In-season action. At any time, the
Councils or the Joint Monkfish
Oversight Committee (subject to the
approval of the Councils’ chairmen)
may initiate action to add or adjust
management measures if it is
determined that action is necessary to
meet or be consistent with the goals and
objectives of the Monkfish FMP.
Recommended adjustments to
management measures must come from
the categories specified under paragraph
(c)(1)() of this section. In addition, the
procedures for framework adjustments
specified under paragraph (c)(3) of this
section must be followed.

(3) Framework adjustment
procedures. Framework adjustments
shall require at least one initial meeting
of the Monkfish Oversight Committee or
one of the Councils (the agenda must
include notification of the framework
adjustment proposal) and at least two
Council meetings, one at each Council.
The Councils shall provide the public
with advance notice of the availability
of both the proposals and the analysis,
and opportunity to comment on them
prior to the first of the two final Council
meetings. Framework adjustments and
amendments to the Monkfish FMP
require majority approval of each
Council for submission to the Secretary.

(i) Councils’ recommendation. After
developing management actions and
receiving public testimony, the Councils
shall make a recommendation to the
Regional Administrator. The Councils’
recommendation must include
supporting rationale and, if management
measures are recommended, an analysis
of impacts and a recommendation to the
Regional Administrator on whether to
issue the management measures as a
final rule. If the Councils recommend
that the management measures should
be issued as a final rule, the Councils
must consider at least the following four
factors and provide support and
analysis for each factor considered:

(A) Whether the availability of data on
which the recommended management
measures are based allows for adequate
time to publish a proposed rule, and
whether regulations have to be in place
for an entire harvest/fishing season;

(B) Whether there has been adequate
notice and opportunity for participation

by the public and members of the
affected industry in the development of
the Councils’ recommended
management measures;

(C) Whether there is an immediate
need to protect the resource or to
impose management measures to
resolve gear conflicts; and

(D) Whether there will be a
continuing evaluation of management
measures adopted following their
implementation as a final rule.

(ii) Action by NMFS. (A) If the
Regional Administrator approves the
Councils’ recommended management
measures and determines that the
recommended management measures
should be issued as a final rule based on
the factors specified in paragraph
(c)(3)(i) of this section, the Secretary
may, for good cause found under the
standard of the Administrative
Procedure Act, waive the requirement
for a proposed rule and opportunity for
public comment in the Federal Register.
The Secretary, in so doing, shall publish
only the final rule. Submission of the
recommendations does not preclude the
Secretary from deciding to provide
additional opportunity for prior notice
and comment in the Federal Register.

(B) If the Regional Administrator
concurs with the Councils’
recommendation and determines that
the recommended management
measures should be published first as a
proposed rule, then the measures shall
be published as a proposed rule in the
Federal Register. After additional
public comment, if NMFS concurs with
the Councils’ recommendation, then the
measures shall be issued as a final rule
in the Federal Register.

(C) If the Regional Administrator does
not concur, then the Councils shall be
notified in writing of the reasons for the
non-concurrence.

(iii) Adjustments for gear conflicts.
The Councils may develop a
recommendation on measures to
address gear conflict as defined under
§600.10 of this chapter, in accordance
with the procedure specified in
§648.55(d) and (e).

*

* * * *

[FR Doc. 03-5172 Filed 3-3-03; 3:17 pm]
BILLING CODE 3510-22-S
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contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
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examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 4, 2003.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Office of the Secretary, Faith-Based and
Community Initiatives

Title: Survey on Ensuring Equal
Opportunity for Applicants.

OMB Control Number: 0503—-NEW.

Summary of Collection: The
responsibility of the Office of Faith-
based and Community Initiatives is to
fulfill the mandate of Executive Orders
13198 and 13199 which prescribe
agency responsibilities related to Faith-
based and Community Initiatives.
Specifically, the office is working to
remove all barriers to the full
participation of faith-based and
community organizations in federal
social service programs. The
Department of Education has initiated a
government-wide survey to gauge the
number and quality of applications from
faith-based and community
organizations. USDA is requesting
approval from OMB to implement this
survey in conjunction with the
application process for the grant
programs it administers.

Need and Use of the Information:
USDA'’s Office of Faith-based and
Community Initiatives plans to collect
information from faith-based and
community organizations through a
brief survey. The information will be
used to judge the effectiveness of the
technical assistance and outreach efforts
of the faith-based and community
initiative. The data collected through
the survey will be kept from the
decision-makers who oversee the award
of grant funds.

Description of Respondents: Not-for-
profit institutions.

Number of Respondents: 7,377.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 590.

Cooperative State Research, Education,
and Extension Service

Title: Application for Authorization to
Use the 4-H Name and/or Emblem.

OMB Control Number: 0524—-0034.

Summary of Collection: Use of the 4—
H Name and/or Emblem is authorized
by an Act of Congress, (Pub. L. 772, 80th
Congress, 645, 2nd Session). Use of the
4-H Name and/or Emblem by anyone
other than the 4-H Clubs and those duly
authorized by them, representatives of
the Department of Agriculture, the
Land-Grant colleges and universities,

and person authorized by the Secretary
of Agriculture is prohibited by the
provisions of 18 U.S.C. 707. The
Secretary has delegated authority to the
Administrator of the Cooperative State
Research, Education, and Extension
Service (CSREES) to authorize others to
use the 4-H Name and/or Emblem.
Therefore, anyone requesting
authorization from the Administrator to
use the 4-H Name and Emblem is asked
to describe the proposed use in a formal
application. CSREES will collect
information using form CSREES-01
“Application for Authorization to Use
the 4-H Club Name and Emblem

Need and Use of the Information:
CSREES will collect information on the
name of individual, partnership,
corporation, or association;
organizational address, name of
authorized representative; telephone
number; proposed use of the 4—H Name
or Emblem, and plan for sale or
distribution of product. The information
collected by CSREES will be used to
determine if those applying to use the
4-H Name and Emblem are meeting the
requirements and quality of materials,
products and/or services provided to the
public. If the information were not
collected, it would not be possible to
ensure that the products, services, and
materials meet the high standards of 4—
H, its educational goals and objectives.

Description of Respondents: Not-for-
profit institutions; Individuals or
households; Business or other for-profit.

Number of Respondents: 60.

Frequency of Responses: Reporting:
Other (every 3 years).

Total Burden Hours: 30.

Foreign Agricultural Service

Title: Technical Assistance for
Specialty Crops Program.

OMB Control Number: 0551-0038.

Summary of Collection: The
Technical Assistance for Specialty
Crops (TASC) program is authorized by
Section 3205 of the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171). This section provides that the
Secretary of Agriculture shall establish
a program to address unique barriers
that prohibit or threaten the export of
U.S. specialty crops. The Foreign
Agricultural Service (FAS) administers
the program for the Commodity Credit
Corporation. The TASC is designed to
assist U.S. organizations by providing
funding for projects that address
sanitary, phytosanitary, and technical
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barriers that prohibit or threaten the
export of U.S. speciality crops.

Need and Use of the Information: FAS
collects data for fund allocation,
program management, planning and
evaluation. FAS will collect information
from applicant desiring to receive grants
under the program to determine the
viability of requests for funds. The
program could not be implemented
without the submission of project
proposals, which provide the necessary
information upon which funding
decisions are based.

Description of Respondents: Not-for-
profit; Business or other for-profit;
Federal Government; State, Local or
Tribal Government.

Number of Respondents: 20.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Annually.

Total Burden Hours: 640.

Farm Service Agency

Title: Horse Breeder Loan Program.
OMB Control Number: 0560-0221.

Summary of Collection: The Farm
Service Agency (FSA) makes direct and
guaranteed loans to family farmers who
cannot obtain loans from commercial
sources at reasonable rates and terms.
The Horse Breeder Loans Program will
assist horse breeder who have suffered
economic loss as a result of Mare
Reproductive Loss Syndrome (MRLS).
To determine whether an applicant is
eligible for a loan FSA must document
the severity of the horse breeder’s loss.
A veterinary certification is used to
document the losses. MRLS is a
veterinary medical condition, which
requires a trained expert to determine
the number and type of loss. The Horse
Breeder Loan Program is authorized
under the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2002 (The Act),
enacted November 28, 2001. FSA will
collect information using several forms.

Need and Use of the Information: FSA
will collect information to evaluate an
applicant’s eligibility and feasibility for
loan assistance. If the information is not
collected from each applicant, or
collected less frequently, FSA would be
unable to make eligibility and feasibility
determinations.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit; Federal Government.

Number of Respondents: 267.

Frequency of Responses: Reporting:
Other (Eligibility).

Total Burden Hours: 414.

Natural Resources and Conservation
Service

Title: Volunteer Program—Earth
Team.

OMB Control Number: 0578—0024.

Summary of Collection: Volunteers
have been a human resource to the
Natural Resources Conservation Service
(NRCS) since 1985. NRCS is authorized
by the Federal Personnel Manual (FPM)
Supplement 296—33, Subchapter 22, to
recruit, train and accept, with regard to
Civil Service classification law, rules, or
regulations, the service of individuals to
serve without compensation. Volunteers
may assist in any agency program/
project and may perform any activities
which agency employees are allowed to
do. Volunteers must be 14 years of age.
NRCS will collect information using
several NRCS forms.

Need and Use of the Information:
NRCS will collect information on the
type of skills and type of work the
volunteers are interested in doing.
NRCS will also collect information to
implement and evaluate the
effectiveness of the volunteer program.
Without the information, NRCS would
not know which individuals are
interested in volunteering.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions.

Number of Respondents: 30,320.

Frequency of Responses: Reporting:
Semi-annually.

Total Burden Hours: 916.

Animal and Plant Health Inspection
Service

Title: Low Pathogenic AI Payment of
Indemnity.

OMB Control Number: 0579-0208.

Summary of Collection: In accordance
with 21 U.S.C. 111-113, 114, 115, 117,
120, 123, and 134a, the Secretary of
Agriculture has the authority to
promulgate regulations and take
measures to prevent the introduction
into the United States and the interstate
dissemination within the United States
of communicable diseases of livestock
and poultry, and to pay claims growing
out of the destruction of animals.
Disease prevention is the most effective
method of maintaining a healthy animal
population and enhancing the ability of
the United States to compete in the
global market of animal and animal
products. The Animal and Plant Health
Inspection Service (APHIS) is charged
with carrying out this disease
prevention mission. Highly pathogenic
avian influenza (AI) is an extremely
infectious and deadly form of Al and
can cause sudden death in poultry

without any warning signs of infection.
Low pathogenic Al, however, causes
few clinical sign infected birds. APHIS
will collect information using several of
APHIS’ forms.

Need and Use of the Information:
APHIS will collect the name, address,
the number, type and age of poultry for
which the claimant is seeking payment;
and the appraised value of the poultry.
APHIS will also collect information to
document the loss of poultry from
diagnostic testing of backyard flocks.
Information provided will be used to
reimburse poultry owners for poultry
dying as a result of the test. Failure to
collect the information would make it
impossible for APHIS to launch a
control program in Virginia, possibly
leading to outbreaks in other States.

Description of Respondents: Farms;
Individuals or households; Federal
Government; State, Local, or Tribal
Government.

Number of Respondents: 800.

Frequency of Responses: Reporting;
On occasion.

Total burden Hours: 1,600.

Food and Nutrition Service

Title: Status of Claims Against
Households.

OMB Control Number: 0584—0069.

Summary of Collection: Section 11,
13, and 16 of the Food Stamp Act of
1977, as amended (the Act) and
appropriate Food Stamp Program
Regulation are the bases for the
information collected on FNS-209.
Food Stamp Program regulations require
that State agencies submit quarterly
form NFS-209, Status of Claims Against
Households, reports. The required
information provided on this report
must be obtained from a State
accountable system responsible for
establishing claims, sending demand
letters, collecting claims, and managing
other claim activity.

Need and use of the Information: The
Food and Nutrition Service (FNS) will
collect information on the outstanding
aggregate claim balance; claims
established; collections; any balance
and collection adjustments; and the
amount to be retained for collecting
non-agency error claims. The
information will be used by State
agencies to ascertain aggregate claim
balance and collections for determining
overall performance, the collection
amounts to return to FNS, and claim
retention amounts. FNS will receive
collections and report collection activity
to Treasury.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 53.
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Frequency of Responses:
Recordkeeping; Reporting: Quarterly.
Total Burden Hours: 42.

Forest Service

Title: Special Use Administration.

OMB Control Number: 0596—-0082.

Summary of Collection: Title 5 of the
Federal Land Policy and Management
Act of 1976 (FLPMA, P.L. 94-579), the
Organic Administration Act of 1897, (30
Stat. 34) and the Secretary’s Regulations
at Title 36, Code of Federal Regulations,
Section 251, Subpart B (36 CFR 251,
Subpart B), provides for authorities and
requirements for the application,
issuance, and administration of special
uses on National Forest System Lands.
There is a basic obligation of the agency
to ensure that the use of Federal lands
is in the public interest; is compatible
with the mission of the Forest Service
(FS); and that environmental and social
impacts are identified and mitigated and
that a fee based on fair market value is
received. The evaluation can only be
accomplished with the cooperation and
information furnished by the applicant
or permit holder. The information is
needed from those parties who seek
special-use authorizations to conduct
private or commercial operations or
National Forest System land, or from
those who are currently utilizing
National Forest System lands for private
or public use. FS will collect
informationusing several forms.

Need and Use of the Information: FS
will collect information on: (1) the
identity of the applicant; (2) the nature
of the request and project description;
(3) location of National Forest System
lands requested for use; (4) technical
and financial capability of the requester;
(5) alternatives considered, including
use of nonfederal lands and; (6)
anticipated environmental impacts and
proposed mitigation of those impacts.
The authorized forest officer evaluates
this information and makes a decision
to approve or disapprove the requested
use. The information required to
evaluate the merits of the applicant’s
request to use National Forest System
lands that is a not available elsewhere.
The use of the forms helps reduce the
burden on the applicant by providing a
listing of the information that is
required by law and tailored to the
intended use proposed by the
respondent. Use of the forms is of
extreme benefit to applicants in that
they do not have to refer to the
regulations or policy manuals to
determine what information is needed
by the agency. Without the forms, the
cost to the applicant would be
increased.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Farms; Federal
Government; State, Local or Tribal
Government.

Number of Respondents: 60,750.

Frequency of Responses: Reporting:
On occasion; Quarterly; Annually.

Total Burden Hours: 82,775.

Forest Service

Title: National Visitor Use
Monitoring, and Customer and Use
Survey Techniques for Operations,
Management, Evaluation, and Research.

OMB Control Numbers: 0596—0110.

Summary of Collection: The National
Forest Management Act (NFMA) of 1976
and the Forest and Rangeland
Renewable Resources Act (RPA) of 1974
require a comprehensive assessment of
present and anticipated uses, demand
for and supply of renewable resources
from the nation’s public and private
forests and rangelands. The Forest
Service (FS) is required to report to
Congress and others in conjunction with
these legislated requirements as well as
the use of appropriated funds. An
important element in the reporting is
the number of visits to National Forests
and Grasslands, as well as to Wilderness
Areas that the agency manages. The
Customer and Use Survey Techniques
for Operations, Management, Evaluation
and Research (CUSTOMER) study
combines several different survey
approaches to gather data describing
visitors to and users of public recreation
lands, including their trip activities,
satisfaction levels, evaluations,
demographic profiles, trip
characteristics, spending, and annual
visitation patterns. FS will use face-to-
face interviewing for collecting
information on-site as well as written
survey instruments to be mailed back by
respondents.

Need and Use of the Information: FS
plans to collect information from a
variety of National Forests and other
recreation areas. Information gathered
through the various Customer modules
has been and will continue to be used
by planners, researchers, managers,
policy analysts, and legislators in
resource management areas, regional
offices, regional research stations,
agency headquarters, and legislative
offices.

Description of Respondents:
Individuals or households.

Number of Respondents: 66,000.

Frequency of Responses: Reporting;
Quarterly; Annually.

Total Burden Hours: 9,000.

Food and Nutrition Service

Title: Child Nutrition Labeling
Program.

OMB Control Number: 0584—0320.

Summary of Collection: The Child
Nutrition Labeling Program is a
voluntary technical assistance program
administered by the Food and Nutrition
Service (FNS). The program is designed
to aid schools and institutions
participating in the National School
Lunch Program, the School Breakfast
Program, the Child and Adult Care Food
Program, and the Summer Food Service
Program in determining the contribution
a commercial product makes towards
the meal pattern requirements. By
requiring that companies that sell food
to the government for use in nutrition
program to identify the contribution of
a product to the established meal
pattern requirements. The Child
Nutrition Labeling Program is
implemented in conjunction with
existing label approval programs
administered by the Food Safety and
Inspection Service (FSIS), the
Agricultural Marketing Service (AMS),
and the U.S. Department of Commerce.
In addition to an application for
approval of a Child Nutrition label,
companies must include a separate
statement on how the product satisfies
meal pattern requirements. All
information is submitted to FSIS on
form FSIS 7234—1, Application for
Approval of Labels, Marking or Device.

Need and Use of the Information: FNS
uses the information collected by FSIS
to aid school food authorities and other
institutions participating in child
nutrition programs in determining the
contribution a commercial product
makes towards the established meal
pattern requirements.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 946.

Frequency of Responses: Reporting:
Other (as needed).

Total Burden Hours: 1,938.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 03-5433 Filed 3—6-03; 8:45 am|
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Elk and Forest Counties, PA; Notice of
Intent To Prepare an Environmental
Impact Statement

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.
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SUMMARY: In accordance with the
National Environmental Policy Act,
notice is hereby given that the Forest
Service, Allegheny National Forest
(ANF), Marienville Ranger District will
prepare a Draft Environmental Impact
Statement to disclose the environmental
consequences of the proposed Brush
Creek Project. The purpose of this
project is to move the ANF from the
existing condition towards the desired
condition, as detailed in the Allegheny
National Forest Land and Resource
Management Plan (Forest Plan).

The Forest Plan provides for
management of forest resources.
Management objectives include
producing a sustainable supply of high-
quality saw timber and wood products,
developing and maintaining a wide
array of wildlife habitats, and providing
a range of recreation settings and
experiences. The Allegheny National
Forest is divided into specific zones or
Management Areas. Specific objectives
are defined for each Management Area,
and the Brush Creek Project Area
contains Management Areas 1.0, 3.0,
6.1, and 6.3. MA 3.0 emphasizes timber
harvest as a means for making desired
changes to forest vegetation and
satisfying the public demand for timber
products. Management Area 1.0
emphasizes habitat conditions in early
successional forest stages and those
wildlife species dependent on such
habitat. Management Area 6.1
emphasizes management of forest
vegetation as mature or over mature
forest. Management Area 6.3 is a special
management area designated for
waterfowl and associated riparian
habitat management.

In order to move toward the Desired
Condition proposed activities include:
(1) Regeneration harvests consisting of
shelterwood seed/removal cuts,
overstory removal cuts, clearcuts, and
two-age harvests; (2) Intermediate
harvest consisting of thinning/
improvement cuts, single tree and group
selection, salvage harvests, and release
cuts (pre-commercial timber stand
improvement); (3) Reforestation
treatment consisting of herbicide
application, site preparation,
fertilization, fencing, release, and,
planting; (4) Wildlife habitat
improvement consisting of (a) restoring/
improving aquatic habitat through
planting and controlling aquatic, shrub,
and conifer and streamside vegetation
species and rehabilitating erosion prone
areas and placing aquatic structures and
coarse woody debris, (b) restoring/
reestablishing/improving terrestrial
habitat vegetation through planting and
releasing native trees and shrubs,
prescribed burning, and opening

management through planting and
seeding of native herbaceous vegetation,
(c) restoring/improving terrestrial
habitat structure through aspen
management, creating snag and
providing coarse woody debris, and
placing nest structures; (5)
Transportation activities consisting of
road construction, reconstruction,
eliminating unnecessary roads,
limestone surfacing, maintaining roads
to high standards, and pit expansion/
construction; (6) Recreation activities
including trail realignment,
construction of parking areas, and
efforts to curb illegal Off-Highway
Vehicle (OHV) use.

During project analysis issues will be
identified that focus on the management
of the area. Alternatives will be
developed to show various ways to
address the issues. This process is
driven by comments received from the
public, other agencies, and internal
Forest Service concerns. To assist in
commenting, a scoping letter providing
more detailed information on the project
proposal has been prepared and is
available to interested parties.

DATES: The public comment period will
be for 30 days from the date this notice
is published in the Federal Register.
Comments and suggestions concerning
the scope of the analysis should be
submitted within this timeframe to
ensure consideration.

ADDRESSES: Submit written, oral, or e-
mail comments by:

(1) Mail—Brush Creek Project, ID
Team Leader, Marienville Ranger
District, Ridgway Office, 1537
Montmorenci Road, Ridgway, PA 15953;

(2) Phone—814-776—-6172;

(3) E-mail—r9_allegheny_nf@fs.fed.us
(please note: when commenting by e-
mail be sure to list Brush Creek EIS in
the subject line and include a U.S.
Postal Service address so we may add
you to our mailing list).

FOR FURTHER INFORMATION CONTACT:
Kevin Treese or Chris Thornton,
Marienville Ranger District, at 814—776—
6172.

SUPPLEMENTARY INFORMATION:
Preliminary Issues were developed
based on past projects in the area
(environmental analysis), issues
developed for similar projects, and
Forest Service concerns and
opportunities identified in the Project
Area. These issues are listed below:

1. Road Management—The Forest
Service will complete a Roads Analysis,
which includes evaluating all roads in
the Roads Analysis Area for effects to
the ecosystem. This effort is being
undertaken within the Brush Creek
project area. The proposed action

requires examining the road system to
determine if the existing road system is
adequate (or if improvements are
needed), and if any roads need to be
closed for resource protection or other
reasons (e.g., water quality, wildlife, or
recreation opportunities).

2. Even-Aged/Uneven-Aged
Management—The Forest Plan provides
direction regarding the primary
silvicultural system to be used in each
management area; for Management Area
3.0 it is even-aged management.
However, uneven-aged management is
an option considered for inclusions
such as riparian areas, wet soils, or
visually sensitive areas.

These issues may be modified as
additional issues are identified during
scoping. A range of alternatives will be
considered after public comments are
received and analyzed. One of these will
consider No Action for the Project Area.
Another alternative will be the proposed
action. Management actions within the
alternatives will respond to the issues in
different ways by varying the size and
intensity of the treatments and projects
proposed. The amount of even and
uneven-aged management, wildlife,
recreation development, road
management, watershed rehabilitation
and other activities may differ within
the alternatives. The combinations of
proposed activities are likely to be
adjusted after all comments are
reviewed.

Comments that are site-specific in
nature are most helpful to resource
professionals when trying to narrow and
address the public’s issues and
concerns.

Commenting: Comments received,
including names and addresses of those
who comment, will be considered part
of the public record and may be subject
to public disclosure. Any person may
request the Agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality.

The Draft EIS is expected to be filed
with the Environmental Protection
Agency and available for public review
by October 2003. At that time the
Environmental Protection Agency will
publish a Notice of Availability of the
document in the Federal Register (this
will begin the 45-day comment period
on the Draft EIS). After the comment
period ends on the Draft EIS, the
comments will be analyzed and
considered by the Forest Service in
preparing the final environmental
impact statement. The Final EIS is
scheduled for release in April 2004.

The Forest Service believes it is
important to give reviewers notice at
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this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions
(Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519 553 [1978]).
Also, environmental objection that
could be raised at the draft
environmental impact statement state
but that are not raised until after
completion of the final environmental
impact statement stage may be waived
or dismissed by the courts (City of
Angoon v. Hodel, 803 F.2nd 1016, 1022
[9th Cir. 1986] and Wisconsin Heritages,
Inc. v. Harris, 490 F. Supp. 1334, 1338
[E.D. Wis. 1980]).

Because of the court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments are made
available to the Forest Service at a time
when they can be meaningfully
considered and responded to in the final
environmental impact statement. To
assist the Forest Service in identifying
and consider issues and concerns on the
proposed action, comments on the draft
environmental impact statement should
be as specific as possible. It is also
helpful if comments refer to specific
pages, sections, or chapters of the draft
statement. Comments may also address
the adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at
CFR 1503.3 in addressing these points.

This decision will be subject to appeal
under 36 CFR 215. The responsible
official is Leon F. Blashock, Marienville
Ranger District, Ridgway Office, 1537
Montmorenci Road, Ridgway, PA 15853
at (814) 776-6172.

Dated: February 28, 2003.

Kevin B. Elliott,

Forest Supervisor.

[FR Doc. 03-5253 Filed 3—6—03; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service
Yakutat Resource Advisory Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Yakutat Resource
Advisory Committee will meet in
Yakutat, Alaska. The purpose of the
meeting is continue business of the
Yakutat Resource Advisory Committee.
The committee was formed to carry out
the requirements of the Secure Rural
Schools and Self-Determination Act of
2000. The agenda for this meeting is to
review submitted project proposals and
consider recommending projects for
funding. Project proposals are due by
March 17, 2003 to be considered at this
meeting.

DATES: The meeting will be held April
4, 2003 from 6-9 p.m. and will continue
on April 5, 2003 from 9-12 a.m., if
necessary.

ADDRESSES: The meeting will be held at
the Kwaan Conference Room, 712 Ocean
Cape Drive, Yakutat, Alaska. Send
written comments to Tricia O’Connor,
c/o Forest Service, USDA, PO Box 327,
Yakutat, AK 99689, (907) 784—3359 or
electronically to poconnor@fs.fed.us.
FOR FURTHER INFORMATION CONTACT:
Tricia O’Connor, District Ranger and
Designated Federal Official, Yakutat
Ranger District, (907) 784-3359.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Council
discussion is limited to Forest Service
staff and Council members. However,
persons who wish to bring resource
projects or other Resource Advisory
Committee matters to the attention of
the Council may file written statements
with the Council staff before or after the
meeting. Public input sessions will be
provided and individuals who made
written requests by March 28, 2003 will
have the opportunity to address the
Council at those sessions.

Dated: February 28, 2003.
Patricia M. O’Connor,

District Ranger, Yakutat Ranger District,
Tongass National Forest.

[FR Doc. 03-5436 Filed 3—-6—-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to
Section IV of the Tennessee Field
Office Technical Guide (FOTG)

AGENCY: Natural Resources
Conservation Service (NRCS), USDA.
ACTION: Notice of availability of
proposed changes in the Tennessee
NRCS Field Office Technical Guide,
Section IV, for review and comment.

SUMMARY: It has been determined by the
NRCS State Conservationist for
Tennessee that changes must be made in
the NRCS Field Office Technical Guide,
specifically in practice standards
Contour Farming (Code 330) and
Conservation Crop Rotation (Code 328)
to account for improved technology.
These practice standards can be used in
systems that treat highly erodible
cropland.

DATES: Comments will be received for a
30-day period commencing with the
date of this publication.
FOR FURTHER INFORMATION CONTACT:
Inquire in writing to James W. Ford,
State Conservationist, Natural Resources
Conservation Service (NRCS), 675 U.S.
Courthouse, 801 Broadway, Nashville,
Tennessee, 37203, telephone number
(615) 277-2531. Copies of the practice
standards will be made available upon
written request.
SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law to NRCS state
technical guides used to perform highly
erodible land and wetland provisions of
the law shall be made available for
public review and comment. For the
next 30 days, the NRCS in Tennessee
will receive comments relative to the
proposed changes. Following that
period, a determination will be made by
the NRCS in Tennessee regarding
disposition of those comments and a
final determination of change will be
made to the subject practice standards.
Dated: February 28, 2003.
James W. Ford,
State Conservationist.
[FR Doc. 03-5428 Filed 3—6—-03; 8:45 am|
BILLING CODE 3410-16-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
Comments Must Be Received On or
Before: April 6, 2003.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
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Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.

SUPPLEMENTARY INFORMATION:

This notice is published pursuant to
41 U.S.C 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments of
the proposed actions. If the Committee
approves the proposed additions, the
entities of the Federal Government
identified in the notice for each service
will be required to procure the services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. I certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the services to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for addition to the Procurement List.
Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following services are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Services

Service Type/Location: Base Supply Center &
Individual Equipment Element, Buckley
Air Force Base, Colorado.

NPA: Envision, Inc., Wichita, Kansas.

Contract Activity: 460th Air Base Wing,
Buckley AFB, Colorado.

Service Type/Location: Janitorial/Grounds
Maintenance, Bureau of Alcohol, Tobacco
and Firearms National Laboratory,
Beltsville, Maryland.

NPA: Northwestern Workshop, Inc.,
Winchester, Virginia.

Contract Activity: Department of the
Treasury, Bureau of ATF, Washington, DC.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. 03—5451 Filed 3—6—-03; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Addition

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Additions to Procurement List.

SUMMARY: This action adds to the
Procurement List a service to be
furnished by a nonprofit agency
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: April 6, 2003.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.

SUPPLEMENTARY INFORMATION:

On December 27, 2002, the Committee
for Purchase From People Who Are
Blind or Severely Disabled published
notice (67 FR 79045) of proposed
addition to the Procurement List. After
consideration of the material presented
to it concerning capability of qualified
nonprofit agency to provide the service
and impact of the addition on the
current or most recent contractors, the
Committee has determined that the
service listed below is suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4. I certify that the following action
will not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action will result in
authorizing small entities to furnish the
service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the service proposed
for addition to the Procurement List.

Accordingly, the following service is
added to the Procurement List:

Service

Service Type/Location: Rehabilitation
Support Services, Central Arkansas
Veterans Healthcare System, North
Little Rock, Arkansas.

NPA: Pathfinder, Inc., Jacksonville,
Arkansas.

Contract Activity: Central Arkansas
Veterans Healthcare System, North
Little Rock, Arkansas. This action does
not affect current contracts awarded
prior to the effective date of this
addition or options that may be
exercised under those contracts.

Sheryl D. Kennerly,

Director, Information Management.

[FR Doc. 03-5452 Filed 3—6-03; 8:45 am|
BILLING CODE 6353-01-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act; Meeting

DATE AND TIME: March 11, 2003; 1 p.m.—
4:30 p.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20237.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B).)
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6).)

FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 401-3736.

Dated: March 4, 2003.
Carol Booker,
Legal Counsel.
[FR Doc. 03—5614 Filed 3—5—03; 1:05 pm]
BILLING CODE 8230-01-M
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: Office of the Secretary.

Title: Postsecondary Internship
Program Intern Evaluation Survey.

Form Number(s): CD-577.

OMB Approval Number: 0690—-0021.

Type of Request: Regular submission.

Burden Hours: 55 hours.

Number of Respondents: 110.

Average Hours Per Response: 30
minutes.

Needs and Uses: The Office of
Executive Budgeting and Assistance
Management (OEBAM) manages the
U.S. Department of Commerce (DOC)
Postsecondary Internship Program. The
program is competitively awarded and
funded by cooperative agreements with
the purpose of providing experiential
training opportunities for post
secondary students at DOC and other
partner federal agencies. The program is
administered through a partnership
between DOC and non-profit and/or
educational institutions. We intend to
use the information collected from the
intern evaluations to make program
improvements and implement
performance measures for strategic
planning.

Affected Public: Individuals or
households, and Federal government.

Frequency: Three times per year
(summer, fall and spring sessions).

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days after publication to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503.

Dated: March 3, 2003.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-5361 Filed 3—-6—-03; 8:45 am]
BILLING CODE 3510-BV-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket 10-2003]

Proposed Foreign-Trade Zone—Bowie
County, TX; Application and Public
Hearing

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Red River
Redevelopment Authority, to establish a
general-purpose foreign-trade zone at
sites in Bowie County, Texas, adjacent
to the Shreveport-Bossier City Customs
port of entry. The FTZ application was
submitted pursuant to the provisions of
the FTZ Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on February 25, 2003. The applicant is
authorized to make the proposal under
Senate Bill 691 of the 70th Legislature
of the State of Texas (Regular Session,
1987), codified as Tex. Rev. Civ. Stat.
Ann. Art. 144601.

The proposed zone would be the third
general-purpose zone in the Shreveport
Customs port of entry area. The existing
zones are FTZ 145 in Shreveport,
Louisiana (Grantee: Caddo-Bossier
Parishes Port Commission, Board Order
370, 53 FR 1503, 1/20/88) and FTZ 234
in Gregg County, Texas (Grantee: Gregg
County, Texas, Board Order 1003, 63 FR
63671, 11/16/98).

The proposed zone would consist of
two sites covering 684 acres in the
Greater Texarkana area of northeastern
Texas: Site 1 (524 acres)—Red River
Commerce Park (the former Red River
Army Depot), Bowie County, Texas,
approximately 18 miles west of
Texarkana and the Texas-Arkansas
border, and, Site 2 (160 acres)—City of
Nash Industrial Park, Bowie County,
Texas, approximately 15 miles west of
Texarkana and the Texas-Arkansas
border. Site 1 is owned by the applicant
and Site 2 is owned by the Nash
Industrial Development Corporation and
Bodega Bay Limited.

The application indicates a need for
zone services in the Greater Texarkana
area. Several firms have indicated an
interest in using zone procedures for
warehousing/distribution activities.
Specific manufacturing approvals are
not being sought at this time. Requests

would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

As part of the investigation, the
Commerce examiner will hold a public
hearing on April 1, 2003, at 9 a.m., at
the Bowie County Court House,
Commissioners Court Room, 710 James
Bowie Drive, New Boston, Texas 75570.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099—14th Street NW., Washington, DC
20005; or

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue
NW., Washington, DC 20230.

The closing period for their receipt is
May 6, 2003. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
May 21, 2003).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the Office of the Red River
Redevelopment Authority, 107 Chapel
Lane, New Boston, Texas 75570.

Dated: February 28, 2003.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 03—5498 Filed 3—6—03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-201-805]

Circular Welded Non-Alloy Steel Pipe
From Mexico: Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Rescission of
Antidumping Duty Administrative
Review.
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SUMMARY: On December 26, 2002, the
Department of Commerce (‘“‘the
Department”) published in the Federal
Register (67 FR 78772) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on circular
welded non-alloy steel pipe from
Mexico. This administrative review
covered two Mexican manufacturers of
circular welded non-alloy steel pipe,
Niples Del Norte S.A. de C.V. (“NDN")
and Hylsa S.A. de C.V. (“Hylsa”), for the
period of November 1, 2001, through
October 31, 2002. The Department has
now rescinded this review as a result of
requests by both parties to withdraw
from the review.

EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT: ]ohn
Drury or Abdelali Elouaradia,
Enforcement Group III, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Room 7866, Washington,
D.C. 20230; telephone (202) 482—-0195 or
(202) 482-1374, respectively.
SUPPLEMENTARY INFORMATION:

Scope of the Review

The products covered by these orders
are circular welded non-alloy steel
pipes and tubes, of circular cross-
section, not more than 406.4 millimeters
(16 inches) in outside diameter,
regardless of wall thickness, surface
finish (black, galvanized, or painted), or
end finish (plain end, beveled end,
threaded, or threaded and coupled).
These pipes and tubes are generally
known as standard pipes and tubes and
are intended for the low pressure
conveyance of water, steam, natural gas,
and other liquids and gases in plumbing
and heating systems, air conditioning
units, automatic sprinkler systems, and
other related uses, and generally meet
ASTM A-53 specifications. Standard
pipe may also be used for light load-
bearing applications, such as for fence
tubing, and as structural pipe tubing
used for framing and support members
for reconstruction or load-bearing
purposes in the construction,
shipbuilding, trucking, farm equipment,
and related industries. Unfinished
conduit pipe is also included in these
orders.

All carbon steel pipes and tubes
within the physical description outlined
above are included within the scope of
these orders, except line pipe, oil
country tubular goods, boiler tubing,
mechanical tubing, pipe and tube
hollows for redraws, finished
scaffolding, and finished conduit.
Standard pipe that is dual or triple

certified/stenciled that enters the United
States as line pipe of a kind used for oil
or gas pipelines is also not included in
these orders.

Imports of the products covered by
these orders are currently classifiable
under the following Harmonized Tariff
Schedule (HTS) subheadings:
7306.30.10.00, 7306.30.50.25,
7306.30.50.32, 7306.30.50.40,
7306.30.50.55, 7306.30.50.85, and
7306.30.50.90.

Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of these proceedings is
dispositive.

Background

The Department published an
antidumping duty order on circular
welded non-alloy steel pipe and tube
from Mexico on November 2, 1992 (57
FR 49453). The Department published a
notice of “Opportunity to Request an
Administrative Review” of the
antidumping duty order for the 2001/
2002 review period on November 1,
2002 (67 FR 66612). Respondents NDN
and Hylsa requested that the
Department conduct an administrative
review of the antidumping duty order
on circular welded non-alloy steel pipe
and tube from Mexico.

The Department received timely
requests for withdrawal from the
administrative review from NDN on
December 20, 2002, and from Hylsa on
December 19, 2002. The applicable
regulation, 19 CFR 351.213(d)(1), states
that the Secretary will rescind an
administrative review under this
section, in whole or in part, if a party
that requested a review withdraws the
request within 90 days of the date of
publication of notice of initiation of the
requested review. In light of the fact that
all of the parties who initially requested
an administrative review have
withdrawn their requests in a timely
manner, we are rescinding this review.

This notice is published in
accordance with 19 CFR 351.213(d)(4).
Dated: February 28, 2003.
Faryar Shrizad,

Assistant Secretary for Import
Administration.

[FR Doc. 03-5497 Filed 3—-6—-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-337-803]

Fresh Atlantic Salmon from Chile:
Amended Final Results of 2000-2001
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 7, 2003.
SUMMARY: On February 11, 2003, the
Department of Commerce (the
Department) published in the Federal
Register the final results of the
administrative review of the
antidumping duty order on fresh
Atlantic salmon from Chile for the
period July 1, 2000, through June 30,
2001. See Notice of Final Results of
Antidumping Duty Administrative
Review, Final Determination to Revoke
the Order in Part, and Partial Rescission
of Antidumping Duty Administrative
Review: Fresh Atlantic Salmon From
Chile, 68 FR 6878 (February 11, 2003)
(Final Results).

In those results the Department
inadvertently omitted the effective date
of revocation for those companies that
were revoked from the order. This
information is provided in the section
entitled “Effective Date of Revocation.”

FOR FURTHER INFORMATION CONTACT:
Vicki Schepker or Constance Handley,
at (202) 482-1756 or (202) 482—0631,
respectively, AD/CVD Enforcement
Office V, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW, Washington, DG 20230.

SUPPLEMENTARY INFORMATION:
Background

On February 11, 2003, the Department
published the final results in this
administrative review. In those results,
the Department revoked the
antidumping duty order as to Cultivos
Marinos Chiloe, Ltda. (Cultivos
Marinos), Marine Harvest (Chile) S.A.
(Marine Harvest), Salmones Mainstream
S.A. (Mainstream), and Salmones
Pacifico Sur S.A. (Pacifico Sur).
However, the Department inadvertently
failed to indicate the effective date of
revocation.

Scope of Review

The product covered by this review is
fresh, farmed Atlantic salmon, whether
imported “dressed” or cut. Atlantic
salmon is the species Salmo salar, in the
genus Salmo of the family salmoninae.
“Dressed”” Atlantic salmon refers to
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salmon that has been bled, gutted, and
cleaned. Dressed Atlantic salmon may
be imported with the head on or off;
with the tail on or off; and with the gills
in or out. All cuts of fresh Atlantic
salmon are included in the scope of the
review. Examples of cuts include, but
are not limited to: crosswise cuts
(steaks), lengthwise cuts (fillets),
lengthwise cuts attached by skin
(butterfly cuts), combinations of
crosswise and lengthwise cuts
(combination packages), and Atlantic
salmon that is minced, shredded, or
ground. Cuts may be subjected to
various degrees of trimming, and
imported with the skin on or off and
with the “pin bones” in or out.

Excluded from the scope are (1) fresh
Atlantic salmon that is “not farmed”
(i.e., wild Atlantic salmon); (2) live
Atlantic salmon; and (3) Atlantic
salmon that has been subject to further
processing, such as frozen, canned,
dried, and smoked Atlantic salmon, or
processed into forms such as sausages,
hot dogs, and burgers.

The merchandise subject to this
review is classifiable under item
numbers 0302.12.0003 and
0304.10.4093, 0304.90.1009,
0304.90.1089, and 0304.90.9091 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Effective Date of Revocation

The revocation of the order applies to
all entries of subject merchandise that
are produced and exported by Cultivos
Marinos, Mainstream, Marine Harvest,
and Pacifico Sur, entered, or withdrawn
from warehouse, for consumption on or
after July 1, 2001. The Department will
order the suspension of liquidation
ended for all such entries and will
instruct the U.S. Customs Service
(Customs) to release any cash deposits
or bonds. The Department will further
instruct Customs to refund with interest
any cash deposits on entries made after
June 30, 2001.

Therefore, we are amending the Final
Results to reflect the above noted
effective date of revocation.

Assessment Rates

Absent an injunction from the U.S.
Court of International Trade, the
Department will issue appropriate
assessment instructions directly to
Customs within 15 days of publication
of these amended final results of review.

We are issuing and publishing this
determination and notice in accordance

with sections 751(a)(1) and 777(i) of the
Act.

Dated: February 28, 2003.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 03-5493 Filed 3-6—-02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-810]

Mechanical Transfer Presses from
Japan: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on mechanical
transfer presses (MTPs) from Japan in
response to a request by Hitachi Zosen
Corp. (HZC), and its subsidiary, Hitachi
Zosen Fukui Corporation, doing
business as H&F Corporation (H&F).
This review covers shipments of this
merchandise to the United States during
the period of February 1, 2001, through
January 31, 2002. We have preliminarily
determined that U.S. sales have not
been made below normal value (NV). If
these preliminary results are adopted in
our final results, we will instruct the
U.S. Customs Service to liquidate
entries without regard to antidumping
duties. Interested parties are invited to
comment on these preliminary results.
See Preliminary Results of Review
section of this notice.

EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Arrowsmith or Doug
Campau, Antidumping/Countervailing
Duty Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone (202) 482—-5255 or (202) 482—
1395, respectively.

Background

The Department published an
antidumping duty order on MTPs from
Japan on February 16, 1990 (55 FR
5642). On February 19, 2002, the
Department received a timely request
for an administrative review of the
antidumping duty order on MTPs from
HZC and its subsidiary, H&F. On
February 28, 2002, the Department

received a timely request from the
petitioner, IHI-Verson Press Technology,
LLG, for an administrative review of
HZC, H&F, Komatsu Corporation, Ltd.
(Komatsu) and Komatsu American
Industries, LLC. On March 27, 2002, we
published a notice initiating an
administrative review of MTPs (67 FR
14696) for HZC, and HZC’s subsidiary,
H&F, and Komatsu. On May 22, 2002,
we published Mechanical Transfer
Presses from Japan: Final Results of
Antidumping Duty Administrative
Review and Revocation, in-Part, in
which we revoked the antidumping
order with respect to Komatsu. The
revocation was effective for subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after February 1, 2001. See 67 FR 35958.

Due to complicated issues in this
case, on October 25, 2002, the
Department extended the deadline for
the preliminary results of this
antidumping duty administrative review
until no later than February 28, 2003.
See Mechanical Transfer Presses From
Japan: Extension of Time Limit for
Preliminary Results and Preliminary
Rescission, in Part, of Antidumping
Administrative Review 67 FR 14696
(November 1, 2002).

Scope of the Antidumping Duty Order

Imports covered by this order include
mechanical transfer presses (MTPs)
currently classifiable under Harmonized
Tariff Schedule of the United States
(HTSUS) item numbers 8462.99.8035,
8462.21.8085, and 8466.94.5040. The
HTSUS subheadings are provided for
convenience and Customs purposes
only. The written description of the
scope of this order is dispositive. The
term “mechanical transfer presses”
refers to automatic metal-forming
machine tools with multiple die stations
in which the work piece is moved from
station to station by a transfer
mechanism designed as an integral part
of the press and synchronized with the
press action, whether imported as
machines or parts suitable for use solely
or principally with these machines.
These presses may be imported
assembled or unassembled.

The Department published in the
Federal Register several notices of
scope rulings with respect to MTPs from
Japan, determining that (1) spare and
replacement parts are outside the scope
of the order (see Notice of Scope
Rulings, 57 FR 19602 (May 7, 1992); (2)
a destack sheet feeder designed to be
used with a mechanical transfer press is
an accessory and, therefore, is not
within the scope of the order (see Notice
of Scope Rulings, 57 FR 32973 (July 24,
1992); (3) the FMX cold forging press is
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within the scope of the order (see Notice
of Scope Rulings, 59 FR 8910 (February
24, 1994); and (4) certain mechanical
transfer press parts exported from Japan
are outside the scope of the order (see
Notice of Scope Rulings, 62 FR 9176
(February 28, 1997).)

Verification

As provided in section 782(i) of the
Tariff Act of 1930, as amended (the Act),
we verified the sales and cost
information provided by H&F using
standard verification procedures, on-site
inspection of the manufacturer’s
facilities and the examination of
relevant sales, financial, and cost
accounting records. Our verification
results are outlined in the public and
proprietary versions of the verification
report, which are on file in the Central
Records Unit of the Department.

Affiliation of HZC and H&F

HZC owns significantly more than 50
percent of H&F. Accordingly, we
preliminarily find HZC and H&F to be
affiliated pursuant to sections 771(33)(E)
and (G) of the Act.

Collapsing HZC and H&F

Section 351.401(f) of the Department’s
regulations outlines the criteria for
collapsing (i.e., treating as a single
entity) affiliated producers. Pursuant to
section 351.401(f), the Department will
treat two or more affiliated producers as
a single entity where (1) those producers
have production facilities for similar or
identical products that would not
require substantial retooling of either
facility in order to restructure
manufacturing priorities, and (2) the
Department concludes that there is a
significant potential for the
manipulation of price or production.
Pursuant to section 351.401(f)(2), in
identifying a significant potential for the
manipulation of price or production, the
Department may consider the following
factors:

(i) The level of common ownership;

(ii) The extent to which managerial
employees or board members of one
firm sit on the board of directors of an
affiliated firm; and,

(iii) Whether operations are
intertwined, such as through the sharing
of sales information, involvement in
production and pricing decisions, the
sharing of facilities or employees, or
significant transactions between the
affiliated producers.

To establish the first prong of the
collapsing test, pursuant to section
351.401(f)(1), the producers must have
production facilities equipped to
manufacture similar or identical
products that would not require

substantial retooling of either facility to
restructure manufacturing priorities.
H&F maintains a production facility that
produces MTPs in Fukui Prefecture and
another facility at Kanazu Town that
produces press accessories. HZC owns
two subsidiaries that sometimes
fabricate significant MTP components:
Hitachi Zosen Diesel and Engineering
Co., Ltd. (HZD&E) and IMEX
Corporation. HZD&E, which is wholly-
owned by HZC, is capable of
manufacturing complete MTPs,
according to the H&F’s response.

With regard to common ownership,
which is one of the factors to be
considered under 19 CFR
351.401(f)(2)(i), HZC owns significantly
more than 50 percent of H&F’s voting
stock.

Finally, with regard to 19 CFR
351.401(f)(2)(iii), there are intertwined
operations between companies.
According to section A of the July 2,
2001 response for the 2000-2001
administrative review, HZC’s and H&F’s
press businesses were integrated in July
1999. The former HZC engineers moved
to a newly created Large Presses
Department. See “Memorandum from
Jacqueline Arrowsmith to the File:
Mechanical Transfer Presses from
Japan,” dated February 25, 2003,
placing this information on the record of
this review. Moreover, HZC sometimes
acts as the nominal ‘reseller’ for H&F’s
MTPs; for these ‘resales,” HZC does not
perform any selling functions; it merely
allows H&F to use its name for
consideration in order to inspire the
customer’s confidence.

Based upon our review of the level of
common ownership and the intertwined
operations, we preliminarily find that
collapsing of these two entities under 19
CFR 351.401(f) is appropriate in this
case.

Normal Value Comparisons

To determine whether respondents’
exports of the subject merchandise to
the United States were made at less than
NV, we compared export price (EP) to
NV, as described in the “Export Price”
and ‘“Normal Value” sections of this
notice.

Export Price

In accordance with section 772(a) of
the Act, EP is the price at which subject
merchandise is first sold (or agreed to be
sold) before the date of importation by
the producer or exporter of the subject
merchandise outside the United States
to an unaffiliated purchaser for export to
the United States. For purposes of this
administrative review, HZC/H&F has
classified its sales as EP. Based on the
fact that HZC/H&F sold the subject

merchandise to unaffiliated trading
companies in Japan prior to importation
into the United States, we preliminarily
determine that HZC/H&F’s sales were
EP sales. Furthermore, we found no
evidence that treating these sales as
constructed export price sales is
warranted. We calculated EP for HZC/
H&F based on the packed, freight
prepaid price to the U.S. customer. We
made deductions from the starting price
for foreign inland freight, foreign inland
insurance, foreign brokerage and
handling, international freight, marine
insurance, U.S. inland freight, U.S.
inland brokerage and handling, and
supervision installation expenses, in
accordance with section 772(c)(2) of the
Act.

Normal Value

While the home market is viable, in
accordance with precedent in this
proceeding, we have determined that
constructed value (CV) should be used
to calculate NV. MTPs are made-to-
order, and there are significant physical
differences among these machines. For
example, when discussing two MTPs
with similar ton capacities, H&F
officials explained that two particular
subject presses had fundamentally
different designs because of the number
of strikes, even when these MTPs have
similar capacities. See ‘“Memorandum
from Jacqueline Arrowsmith and Doug
Campau to the File: Sales and Cost
Verification of Hitachi Zosen
Corporation & Hitachi Zosen Fukui
Corporation in the Antidumping
Administrative Review of Mechanical
Transfer Presses from Japan,” dated
January 31, 2003. See also Mechanical
Transfer Presses From Japan;
Preliminary Results of Antidumping
Duty Administrative Review, and Intent
To Revoke, In-Part, 63 FR 10363 (March
7, 2002); Mechanical Transfer Presses
From Japan: Final Results of
Antidumping Duty Administrative
Review and Revocation, in-Part, 67 FR
35958 (May 22, 2002).

Accordingly, we are using CV as the
basis for NV for HZC/H&F, in
accordance with section 773(a)(4) of the
Act. CV consists of direct materials,
direct labor, variable overhead, fixed
overhead (yielding total cost of
manufacturing), plus selling, general
and administrative expenses, net
interest expense, profit, and U.S.
packing expenses. We subtracted home
market direct selling expenses
(warranties and credit). We added to CV
amounts for direct selling expenses
(warranties and credit) for merchandise
exported to the United States.
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Currency Conversion

We made currency conversions
pursuant to section 351.415 of the

Department’s regulations at the rates
certified by the Federal Reserve Bank.

Preliminary Results of Review

We preliminarily determine that the
following dumping margin exists:

Manufacturer/Exporter

Margin

Time period (percent)

Hitachi Zosen Corp./Hitachi Zosen Fukui Corp

02/01/01-01/31/02 0.00

Duty Assessments and Cash Deposit
Requirements

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appropriate appraisement instructions
directly to the U.S. Customs Service
within 15 days of publication of the
final results of review. Furthermore, the
following deposit rates will be effective
with respects to all shipments of MTPs
from Japan entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results,
as provided for by section 751(a)(2)(C)
of the Act: (1) For HZC and H&F, the
cash deposit rate will be the rate
established in the final results of this
review; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will be the
company-specific rate established for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the less-than-
fair-value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the subject merchandise; and (4) for all
other producers and/or exporters of this
merchandise, the cash deposit rate shall
be the all other rate established in the
LTFV investigation, which is 14.51
percent. See Notice of Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Mechanical Transfer Presses
from Japan, 55 FR 5642 (February 16,
1990). These deposit rates, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Public Comment

Pursuant to 19 CFR 351.224(b), the
Department will disclose to parties to
the proceeding any calculations
performed in connection with these
preliminary results within five days
after the date of publication of this
notice. Pursuant to 19 CFR 351.309,
interested parties may submit written
comments in response to these
preliminary results. Normally, case
briefs are to be submitted within 30
days after the date of publication of this

notice, and rebuttal briefs, limited to
arguments raised in case briefs, are to be
submitted no later than five days after
the time limit for filing case briefs.
Parties who submit arguments in this
proceeding are requested to submit with
the argument: (1) A statement of the
issues, and (2) a brief summary of the
argument. Case and rebuttal briefs must
be served on interested parties in
accordance with 19 CFR 351.303(f).

Also, pursuant to 19 CFR 351.310,
within 30 days of the date of publication
of this notice, interested parties may
request a public hearing on arguments
to be raised in the case and rebuttal
briefs. Unless the Secretary specifies
otherwise, the hearing, if requested, will
be held two days after the date for
submission of rebuttal briefs. Parties
will be notified of the time and location.
The Department will publish the final
results of this administrative review,
including the results of its analysis of
issues raised in any case or rebuttal
brief, not later than 120 days after
publication of these preliminary results,
unless extended.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are issued in accordance with sections
751(a)(1) and 777(i)(1) of the Act (19
U.S.C. §1675(a)(1) and 19 U.S.C
1677£(1)(1)).

Dated: February 28, 2003.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 03—-5496 Filed 3—6-03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-501]

Notice of Preliminary Results of
Administrative Review: Natural Bristle
Paintbrushes and Brush Heads From
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on natural
bristle paintbrushes and brush heads
(natural paintbrushes) from the People’s
Republic of China (PRC) in response to
a request from the Paint Applicator
Division of the American Brush
Manufacturers Association (‘“Paint
Applicator Division”), the petitioner, for
the company Hunan Provincial Produce
& Animal By-Products Import & Export
Corporation (“Hunan”). Hunan’s period
of review (POR) is February 1, 2001,
through January 31, 2002.

We preliminarily determine that sales
by Hunan have not been made below
normal value (NV). The preliminary
results are listed below in the section
titled “Preliminary Results of Reviews.”
If these preliminary results are adopted
in our final results, for entries made by
Hunan, we will instruct the U.S.
Customs Service to not assess
antidumping duties on the exports
subject to this review. Interested parties
are invited to comment on these
preliminary results. (See the
“Preliminary Results of Review” section
of this notice.)

EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Douglas Kirby or Sean Carey, AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington DC 20230; telephone: (202)
482—-3782 or (202) 482-3964,
respectively.

SUPPLEMENTARY INFORMATION:
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Background

On February 1, 2002, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on natural
paintbrushes from the People’s Republic
of China (PRC) (67 FR 4945). On
February 28, 2002, the Department
received a timely request from the Paint
Applicator Division of the American
Brush Manufacturers Association, the
petitioner, for administrative reviews of
Hunan and Hebei Founder Import and
Export Company (Hebei). On March 27,
2002, the Department initiated an
administrative review of the
antidumping duty order on natural
paintbrushes, for the period from
February 1, 2001, through January 31,
2002, in order to determine whether
merchandise imported into the United
States is being sold at less than fair
value with respect to these two
companies. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocations in Part, 67 FR 14696
(March 27, 2002).

On May 1, 2002, the Department
issued antidumping questionnaires to
Hunan and Hebei. In its reply to section
A of the questionnaire, Hebei stated that
it had made no sales or shipments of
subject merchandise to the United
States during the POR. The Department
also performed a U.S. Customs Service
(Customs) data query for entries of
paintbrushes from the PRC classified
under the Harmonized Tariff Schedule
of the United States (HTSUS) item
number 9603.40.40.40 during the POR.
We found no entries or shipments from
Hebei during the POR. Thus, the
Department rescinded the review with
respect to Hebei. See Natural Bristle
Paintbrushes From the People’s
Republic of China; Notice of Rescission,
In Part, of Antidumping Administrative
Review, 67 FR 58018 (September 13,
2002). On November 1, the Department
extended the deadline for the
preliminary results of review of Hunan
until January 23, 2003 (67 FR 66614).
This deadline was then fully extended,
in accordance with 751(a)(3)(A) of the
Tariff Act of 1930 (““The Act”) by
another 36 days (68 FR 4761).

Scope of the Antidumping Duty Order

The products covered by the order are
natural paintbrushes from the PRC.
Excluded from the order are
paintbrushes and brush heads with a
blend of 40 percent natural bristles and
60 percent synthetic filaments. The
merchandise under review is currently
classifiable under item 9603.40.40.40 of
the Harmonized Tariff Schedule of the

United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
Department’s written description of the
merchandise is dispositive.

Separate Rates

The Department’s standard policy is
to assign to all exporters of the
merchandise subject to review in non-
market economy (“NME”) countries a
single rate, unless an exporter can
affirmatively demonstrate an absence of
government control, both in law (de
jure) and in fact (de facto), with respect
to exports. Hunan stated in its
questionnaire response that it is an
autonomous legal entity that is
completely independent of any
government control. In order to
establish whether a company operating
in a non-market economy (“NME”)
country is sufficiently independent to
be entitled to a separate, company-
specific rate, the Department analyzes
each exporting entity in a NME country
under the test established in the Final
Determination of Sales at Less Than
Fair Value: Sparklers from the People’s
Republic of China, 56 FR 20588 (May 6,
1991) (“Sparklers’), as amplified by the
Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585 (May 2, 1994) (“Silicon
Carbide”).

Evidence supporting, though not
requiring, a finding of de jure absence
of government control includes: (1) An
absence of restrictive stipulations
associated with an individual exporter’s
business and export licenses; (2) any
legislative enactments decentralizing
control of companies; or (3) any other
formal measures by the government
decentralizing control of companies. De
facto absence of government control
with respect to exports is based on four
criteria: (1) Whether the export prices
are set by or subject to the approval of
a government authority; (2) whether
each exporter retains the proceeds from
its sales and makes independent
decisions regarding the disposition of
profits and financing of losses; (3)
whether each exporter has autonomy in
making decisions regarding the
selection of management; and (4)
whether each exporter has the authority
to sign contracts and other agreements.

1. Absence of De Jure Control

With respect to the absence of de jure
government control over the export
activities of the company reviewed,
evidence on the record supports the
claim made by Hunan that its export
activities are not controlled by the
government. Hunan submitted evidence

of its legal right to set prices
independently of all government
oversight. In its questionnaire response,
Hunan submitted several legislative
enactments that have decentralized
control of business enterprises and their
business activites. Hunan’s business
license also indicates that the company
is permitted to engage in the exportation
of natural bristle paintbrushes. We have
not found any evidence of de jure
government control that either restricts
Hunan’s exportation of natural bristle
paintbrushes, or limits its ability to
enter contracts and account for its own
profits and losses. Therefore, we
preliminarily determine that there is an
absence of de jure control over export
activity with respect to Hunan.

2. Absence of De Facto Control

With respect to the absence of de facto
control over export activities, the
information submitted on the record
indicates that the general manager of
Hunan is elected by company personnel
and has the authority to appoint
Hunan’s senior management. Our
analysis indicates that there is no
government involvement in Hunan'’s
daily operations or the selection of its
management. In addition, Hunan’s
questionnaire response states that the
company sets its own export prices,
determines its own use of export
revenues, and independently negotiates
sales contracts free from government
interference. Finally, decisions made by
Hunan concerning its choice of
suppliers and customers are not subject
to government approval.

Consequently, because evidence on
the record indicates an absence of
government control, both in law and in
fact, over its export activities, we
preliminarily determine that a separate
rate should be applied to Hunan. For
further discussion of the Department’s
preliminary determination regarding the
issuance of separate rates, see Separate
Rates Decision Memorandum to Dana
Mermelstein, Program Manager, Office
of AD/CVD Enforcement VII, dated
February 28, 2003. A public version of
this memorandum is on file in the
Department’s Central Record Unit
(CRU).

Normal Value Comparisons

To determine whether the
respondent’s sale of the subject
merchandise to the United States was
made at prices below NV, we compared
its U.S. prices to NV, as described below
in the “United States Price’” and
“Normal Value” sections of this notice.
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United States Price

For Hunan, we based the United
States price on export price (EP) in
accordance with section 772(a) of the
Act, because the first sale to an
unaffiliated purchaser was made prior
to importation, and constructed export
price (CEP) was not otherwise
warranted by the facts on the record. We
calculated EP based on the packed price
from the exporter to the first unaffiliated
purchaser in the United States. We
deducted foreign inland freight from the
starting price (gross unit price) in
accordance with section 772(c) of the
Act. According to the questionnaire
response, the U.S. customer was
responsible for all other movement
expenses incurred in both the PRC and
the United States and therefore, we
made no other deductions for movement
expenses.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine NV
using a factors-of-production
methodology if (1) The merchandise is
exported from an NME country, and (2)
available information does not permit
the calculation of NV using home-
market prices, third-country prices, or
constructed value under section 773(a)
of the Act.

In every case conducted by the
Department involving the PRC, the PRC
has been treated as an NME country.
Pursuant to section 771(18)(C)(i) of the
Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. Hunan did not
contest such treatment in this review.
Accordingly, we have applied surrogate
values to the factors of production to
determine NV. See Factor Values Memo
for the Preliminary Results of the
Antidumping Duty Administrative
Review of Natural Bristle Paintbrushes
from the People’s Republic of China,
February 28, 2003 (Factor Values
Memo).

We calculated NV based on factors of
production in accordance with section
773(c)(4) of the Act and section
351.408(c) of our regulations. Consistent
with the original investigation and the
subsequent administrative reviews of
this order, we determined that
Indonesia (1) Is comparable to the PRC
in level of economic development, and
(2) is a significant producer of
comparable merchandise. See
Memorandum to Dana Mermelstein
from Jeffrey May: Natural Bristle
Paintbrushes from the People’s Republic
of China: Non-market Economy Status
and Surrogate Country Selection, dated

October 22, 2002. We valued the factors
of production using publicly available
information from Indonesia. We
adjusted the Indonesian import prices
by adding freight expenses to make
them delivered prices.

We valued the factors of productions
for material inputs and packing
materials as follows. For brush handles,
bristles, epoxy, nails, ferrules, plastic
bags, cartons and plastic strips, we used
per kilogram Indonesian import values
reported in U.S. dollars and obtained
from Indonesia’s Foreign Trade
Statistical Bulletin (Biro Pusat Statistik).
For wooden core, we used the same
information source based on a U.S.
dollar per cubic meter value that was
subsequently converted to kilograms.
Since all these statistics were
contemporaneous with the POR, we did
not need to make any adjustments for
inflation. We calculated surrogate
freight costs for these factors using the
shorter of (a) the distance between the
closest PRC port and the factory, or (b)
the distance between the domestic
supplier and the factory. See Notice of
Final Determination of Sales at Less
Than Fair Value: Collated Roofing Nails
From the People’s Republic of China, 62
FR 51410 (October 1, 1997) (Roofing
Nails).

For electricity rates, we used a
published Indonesian value for the
average cost of electricity supplied to
industries in 1999. This value is
reported by the International Energy
Agency on a rupiahs per kilowatt hour
basis in its publication, Energy Prices
and Taxes, First Quarter 2000. We
converted the rupiah to U.S. dollars
using the average exchange rate during
the POR. We adjusted this value for
inflation using the Consumer Price
Indices for Indonesia as published in
selected issues of the IFS.

For labor, we used the PRC
regression-based wage rate at Import
Administration’s home page, Import
Library, Expected Wages of Selected
NME Countries, revised in September
2002. Because of the variability of wage
rates in countries with similar per capita
gross domestic products, § 351.408(c)(3)
of the Department’s regulations requires
the use of a regression-based wage rate.
The source of these wage rate data on
the Import Administration’s web site is
the Year Book of Labour Statistics 2001,
International Labour Office (Geneva:
2001), Chapter 5B: Wages in
Manufacturing.

We valued movement expenses as
follows: To value truck freight expenses,
we used a USD price quote from August
1999 listed by an Indonesian trucking
company on a kilogram per-kilometer
basis, that was used in the antidumping

investigation of certain small diameter
carbon and alloy seamless standard line
and pressure pipe from Romania. See
Factors of Production Valuation
Memorandum for Preliminary
Determination from David Goodman,
Case Analyst, through Charles Riggle,
Program Manager, to Gary Taverman,
Director, Office 5 (January 28, 2000). To
value inland rail freight expenses, we
used a USD rate provided in a December
1994 cable from the American Embassy
in Jakarta, Indonesia, which was
likewise, used in the antidumping
investigation of certain small diameter
carbon and alloy seamless standard line
and pressure pipe from Romania noted
above. We adjusted both rates to reflect
inflation using the Producer Price
Indices (“PPI”) for the United States
from the IFS.

For factory overhead, selling, general
and administrative expenses (SG&A),
and profit, we used data from the Large
and Medium Manufacturing Statistics:
1995, Vol. III, published by the
Government of Indonesia. This source
provides a cost breakdown for large and
medium sized manufacturers in
Indonesia of 122 products, including
paintbrushes, that are classified under
Indonesia’s industrial code 390390. We
calculated factory overhead as a
percentage of total fixed and variable
overhead over total materials, labor, and
energy (cost of manufacture). We
calculated an SG&A rate by dividing
SG&A expenses by the cost of
manufacture. Lastly, we calculated a
profit rate by dividing profit by the cost
of production. For more information,
see Memorandum to Dana S.
Mermelstein, Program Manager, from
Dougls Kirby and Sean Carey, Case
Analysts; 2001-2002 Antidumping
Administrative Review of Natural Bristle
Paintbrushes and Brush Heads from the
People’s Republic of China: Factors
Values Memorandum, dated February
28, 2003.

Preliminary Results of Review

We preliminarily determine the
weighted average dumping margin for
Hunan for the period February 1, 2001,
through January 31, 2002, to be 0.00
percent.

Duty Assessments and Cash Deposit
Requirements

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appropriate appraisement instructions
directly to the Customs Service within
15 days of publication of the final
results of review. Furthermore, the
following deposit rates will be effective
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with respect to all shipments of
paintbrushes from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this review,
as provided for by section 751(a)(2)(C)
of the Act: (1) The cash deposit rate for
the reviewed company listed above will
be the rate for that firm established in
the final results of this review except
that, for firms whose weighted-average
margins are less than 0.5 percent and
therefore de minimis, the Department
shall require no deposit of estimated
antidumping duties; (2) for companies
previously found to be entitled to a
separate rate and for which no review
was requested, the cash deposit rate will
be the rate established in the most
recent review of that companys; (3) for
all other PRC exporters of subject
merchandise, the cash deposit rate will
be the PRC-wide rate of 351.92 percent;
and (4) the cash deposit rate for non-
PRC exporters of subject merchandise
from the PRC will be the rate applicable
to the PRC supplier of that exporter.
These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Public Comment

Pursuant to 19 CFR 351.224(b), the
Department will disclose to parties to
the proceeding any calculations
performed in connection with these
preliminary results within five days
after the date of publication of this
notice. Pursuant to 19 CFR 351.309,
interested parties may submit written
comments in response to these
preliminary results. Normally, case
briefs are to be submitted within 30
days after the date of publication of this
notice, and rebuttal briefs, limited to
arguments raised in case briefs, are to be
submitted no later than five days after
the time limit for filing case briefs.
Parties who submit arguments in this
proceeding are requested to submit with
the argument: (1) A statement of the
issues, and (2) a brief summary of the
argument. Case and rebuttal briefs must
be served on interested parties in
accordance with 19 CFR 351.303(1).

Also, pursuant to 19 CFR 351.310,
within 30 days of the date of publication
of this notice, interested parties may
request a public hearing on arguments
to be raised in the case and rebuttal
briefs. Unless the Secretary specifies
otherwise, the hearing, if requested, will
be held two days after the date for
submission of rebuttal briefs. Parties
will be notified of the time and location.

The Department will publish the final
results of this administrative review,
including the results of its analysis of
issues raised in any case or rebuttal
brief, not later than 120 days, unless
extended, after publication of these
preliminary results.

Notification of Interested Parties

This notice serves as a preliminary
reminder to importers of their
responsibility under § 351.402(f)(2) of
the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are in accordance with sections
751(a)(3)(A) and 777(i)(1) of the Act.

Dated: February 28, 2003.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 03-5494 Filed 3—6-03; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-818]

Certain Pasta from Italy: Notice of
Initiation of New Shipper Antidumping
Duty Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) has received a
request for a new shipper review of the
antidumping duty order on certain pasta
from Italy. The request fulfilled all
regulatory requirements. Therefore, in
accordance with our regulations, we are
initiating this new shipper review.
EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
James Terpstra or Mark Young at (202)
482-3965 or 482—6397, respectively;
AD/CVD Enforcement, Group II, Office
VI, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.-W,,
Washington, D.C. 20230.
SUPPLEMENTARY INFORMATION:

Background

On December 17, 2002, the
Department received a request from a
pasta producer, Pastificio Carmine
Russo S.p.A. (“Russo”), to conduct a
new shipper review of the antidumping
duty order on certain pasta from Italy,
issued July 24, 1996 (61 FR 38547). This
request was made pursuant to section
751(a)(2)(B) of the Tariff Act of 1930, as
amended (“the Act”), and 19 CFR
351.214(b) (2002). On February 24,
2003, the Department received an
additional submission from Russo in
which Russo provided information to
the Department describing how Russo
was formed as a new corporate entity
through a corporate buy-out of its
predecessor, Carmine Russo, S.p.A.
Because Russo’s claim to new shipper
status is based, in part, on this
information, we will further review this
change-in-ownership as part of the new
shipper review of the antidumping duty
order.

Initiation of Review

Pursuant to 19 CFR 351.214(b), in its
request of December 17, 2002, Russo
certified that it did not export the
subject merchandise to the United
States during the period of investigation
(“POI”) (May 1, 1994 through April 30,
1995) and that it is not now and never
has been affiliated with any exporter or
producer who exported the subject
merchandise to the United States during
the POI. Russo submitted
documentation establishing the date on
which it first shipped the subject
merchandise for export to the United
States, the volume of that first shipment,
the date of its first sale to an unaffiliated
customer in the United States, and the
date and volume of all subsequent
shipments.

In accordance with section
751(a)(2)(B) of the Act and section
351.214(d) of the Department’s
regulations, we are initiating a new
shipper review of the antidumping duty
order on certain pasta from Italy. In
accordance with 19 CFR 351.214(h)(i),
we intend to issue the preliminary
results of this review not later than 180
days from the date of publication of this
notice. The standard period of review in
a new shipper review initiated in the
month immediately following the
semiannual anniversary month is the
six-month period immediately
preceding the semiannual anniversary
month.
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Antidumping Duty Proceeding

Period to be Reviewed

Italy: Certain Pasta, A-475—-818: Pastificio Carming RUSSO S.P.A. ..ot

07/01/02 - 12/31/02

Concurrent with the publication of
this notice, and in accordance with 19
CFR 351.214(e), we will instruct the
U.S. Customs Service to allow, at the
option of the importer, the posting of a
bond or security in lieu of a cash
deposit for each entry of the
merchandise exported by the company
listed above, until the completion of the
review.

Interested parties may submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305.

This initiation notice is in accordance
with section 751(a) of the Act (19 U.S.C.
1675(a)) and 19 CFR 351.214.

Dated: February 28, 2003.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 03-5495 Filed 3-6-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-813]

Certain Preserved Mushrooms From
India: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to timely requests
by three manufacturer/exporters and the
petitioner,! the Department of
Commerce is conducting an
administrative review of the
antidumping duty order on certain
preserved mushrooms from India with
respect to three companies. The period
of review is February 1, 2001, through
January 31, 2002.

We preliminarily determine that sales
have been made below normal value.
Interested parties are invited to
comment on these preliminary results. If

1The petitioner is the Coalition for Fair Preserved
Mushroom Trade which includes the American
Mushroom Institute and the following domestic
companies: L.K. Bowman, Inc., Modern Mushroom
Farms, Inc., Monterey Mushrooms, Inc., Mount
Laurel Canning Corp., Mushrooms Canning
Company, Southwood Farms, Sunny Dell Foods,
Inc., and United Canning Corp.

these preliminary results are adopted in
our final results of administrative
review, we will instruct the Customs
Service to assess antidumping duties on
all appropriate entries.

EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
David J. Goldberger or Kate Johnson,
Office 2, AD/CVD Enforcement Group I,
Import Administration—Room B099,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-4136 or (202) 482-4929,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published in the Federal Register an
amended final determination and
antidumping duty order on certain
preserved mushrooms from India (64 FR
8311).

On February 1, 2002, the Department
published a notice advising of the
opportunity to request an administrative
review of the antidumping duty order
on certain preserved mushrooms from
India (67 FR 4945). In response to
timely requests by three manufacturers/
exporters, Agro Dutch Foods Ltd. (Agro
Dutch), Himalya International Ltd.
(Himalya), and Weikfield Agro
Products, Ltd. (Weikfield), and the
petitioner, the Department published a
notice of initiation of an administrative
review with respect to three companies:
Agro Dutch, Himalya, and Weikfield (67
FR 14696, March 27, 2002). The period
of review (POR) is February 1, 2001,
through January 31, 2002.

On April 12, 2002, the Department
issued antidumping duty questionnaires
to the above-mentioned companies. We
received responses to the original
questionnaire during the period May
through July 2002. We issued
supplemental questionnaires in July,
October, and November 2002, and
received responses during the period
August through December 2002. For
Weikfield and Himalya, Section D
questionnaire response data was
removed from the record in December
2002 and January 2003, respectively (see
December 30, 2002, Letter to Matthew P.
Jaffe, counsel to Weikfield regarding the
removal of Weikfield’s Section D
responses from the record, and January
16, 2003, Memorandum to the File
concerning the removal of Himalya’s

Section D responses from the record).
As a result of the initiation of sales
below the cost of production (COP)
investigations, discussed below, these
Section D responses were re-submitted
for the record in January (Weikfield) and
February (Himalya) 2003.

In October 2003, we conducted an on-
site verification of Agro Dutch’s
questionnaire responses. The results of
this verification are described in Sales
and Cost of Production Verification in
Chandigarh, India of Agro Dutch
Industries, Ltd., Memorandum to the
File dated December 10, 2002 (Agro
Dutch Verification Report).

On January 3, 2003, the Department
received an allegation from the
petitioner that Weikfield sold certain
preserved mushrooms in India at prices
below the COP. This allegation was
timely because the Department had
extended the deadline for such an
allegation. On January 21, 2003, the
Department initiated a cost investigation
of Weikfield’s home-market sales of this
merchandise. See Petitioner’s Allegation
of Sales Below the Cost of Production
for Weikfield Agro Products Ltd.,
Memorandum to Louis Apple from
Mark J. Todd dated January 21, 2003.

On January 15, 2003, the Department
received an allegation from the
petitioner that Himalya sold certain
preserved mushrooms in India at prices
below the COP. This allegation was
timely because the Department had
extended the deadline for such an
allegation. On January 29, 2003, the
Department initiated a cost investigation
of Himalya’s home-market sales of this
merchandise. See Petitioner’s Allegation
of Sales Below the Cost of Production
for Himalya International Limited,
Memorandum to Louis Apple from
Aleta Habeeb dated January 29, 2003.

Scope of the Order

The products covered by this order
are certain preserved mushrooms,
whether imported whole, sliced, diced,
or as stems and pieces. The preserved
mushrooms covered under this order are
the species Agaricus bisporus and
Agaricus bitorquis. “Preserved
mushrooms” refer to mushrooms that
have been prepared or preserved by
cleaning, blanching, and sometimes
slicing or cutting. These mushrooms are
then packed and heated in containers
including but not limited to cans or
glass jars in a suitable liquid medium,
including but not limited to water,
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brine, butter or butter sauce. Preserved
mushrooms may be imported whole,
sliced, diced, or as stems and pieces.
Included within the scope of this order
are “‘brined” mushrooms, which are
presalted and packed in a heavy salt
solution to provisionally preserve them
for further processing.

Excluded from the scope of this order
are the following: (1) All other species
of mushroom, including straw
mushrooms; (2) all fresh and chilled
mushrooms, including “refrigerated” or
“quick blanched mushrooms”; (3) dried
mushrooms; (4) frozen mushrooms; and
(5) “marinated,” ““acidified” or
“pickled” mushrooms, which are
prepared or preserved by means of
vinegar or acetic acid, but may contain
oil or other additives.

The merchandise subject to this order
is classifiable under subheadings:
2003.10.0127, 2003.10.0131,
2003.10.0137, 2003.10.0143,
2003.10.0147, 2003.10.0153 and
0711.51.0000 of the Harmonized Tariff
Schedule of the United States 2 (HTS).
Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this order dispositive.

Fair Value Comparisons

To determine whether sales of certain
preserved mushrooms by the
respondents to the United States were
made at less than normal value (NV), we
compared constructed export price
(CEP) or export price (EP), as
appropriate, to the NV, as described in
the “Export Price/Constructed Export
Price” and “Normal Value” sections of
this notice.

Pursuant to section 777A(d)(2) of the
Tariff Act of 1930 (the Act), we
compared the EPs of individual U.S.
transactions to the weighted-average NV
of the foreign like product where there
were sales made in the ordinary course
of trade, as discussed in the “Cost of
Production Analysis” section below.

In this review, Agro Dutch did not
have a viable home or third country
market. Therefore, as the basis for NV,
we used constructed value (CV) when
making comparisons in accordance with
section 773(a)(4) of the Act.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by the respondents covered by
the description in the “Scope of the
Order” section, above, to be foreign like
products for purposes of determining

2Prior to January 1, 2002, the HTS codes were as
follows: 2003.10.0027, 2003.10.0031, 2003.10.0037,
2003.10.0043, 2003.10.0047, 2003.10.0053, and
0711.90.4000.

appropriate product comparisons to
U.S. sales. With respect to Himalya and
Weikfield, we compared U.S. sales to
sales made in the home market within
the contemporaneous window period,
which extends from three months prior
to the U.S. sale until two months after
the sale. Where there were no sales of
identical merchandise in the home
market made in the ordinary course of
trade to compare to U.S. sales, we
compared U.S. sales to sales of the most
similar foreign like product made in the
ordinary course of trade. For Agro
Dutch, where there were no sales of
identical or similar merchandise made
in the ordinary course of trade in the
home market or a third country to
compare to U.S. sales, we compared
U.S. sales to CV. In making the product
comparisons, we matched foreign like
products based on the physical
characteristics reported by the
respondents in the following order:
preservation method, container type,
mushroom style, weight, grade,
container solution, and label type.

Export Price/Constructed Export Price

For Agro Dutch and Weikfield, we
used EP methodology, in accordance
with section 772(a) of the Act, because
the subject merchandise was sold
directly by the producer/exporter in
India to the first unaffiliated purchaser
in the United States prior to importation
and CEP methodology was not
otherwise indicated. With respect to
Himalya, we calculated CEP in
accordance with section 772(b) of the
Act, because the subject merchandise
was first sold by Him Infotech dba
Transatlantic Marketing, Himalya’s
affiliated importer in the United States,
after importation into the United States.
We based EP and CEP on packed prices
to unaffiliated purchasers in the United
States.

Agro Dutch

Agro Dutch reported its U.S. sales as
sold on an FOB, C&F, or CIF basis. We
made deductions from the starting price,
where appropriate, for foreign inland
freight, freight document charges,
insurance, foreign brokerage and
handling, Indian export duty (CESS),
and international freight in accordance
with section 772(c)(1) of the Act and 19
CFR 351.402.

As discussed at page 20 of the Agro
Dutch Verification Report, Agro Dutch
incurred brokerage and handling
expenses on all of its U.S. sales, but did
not report this expense for certain sales
due to an unspecified error that was
discovered at verification. Because Agro
Dutch did not provide the Department
with all of the requested expense data,

use of facts available is appropriate
pursuant to section 776(a)(2)(A) of the
Act. Furthermore, because Agro Dutch
withheld this information and was
unable to provide any explanation
regarding this omission, we find that
Agro Dutch failed to cooperate by not
acting to the best of its ability to comply
with a request for information, within
the meaning of section 776(b) of the Act.
Under such circumstances, section
776(b) of the Act permits the
Department to use an inference which is
adverse to the party. Accordingly, we
have applied the highest reported
brokerage and handling expense amount
to those sales where brokerage and
handling was not reported, as adverse
facts available. See Agro Dutch Sales
Data Adjustments for the Preliminary
Results, Memorandum to the File dated
February 28, 2003 (Agro Dutch Sales
Memo), for the identification of this
amount.
Himalya

Himalya reported its U.S. sales as sold
on an ex dock/FOB U.S. warehouse, ex-
factory or delivered basis. We made
deductions from the CEP starting price,
where appropriate, for foreign inland
freight, brokerage and handling
expenses, international freight, marine
insurance, U.S. duty, U.S. inland
freight, and U.S. warehousing expenses
in accordance with section 772(c)(1) of
the Act and 19 CFR 351.402. We also
deducted indirect selling expenses,
credit expenses, and inventory carrying
costs pursuant to section 772(d)(1) of
the Act and 19 CFR 351.402. We
recalculated credit expenses and
inventory carrying costs using a public-
source U.S. interest rate. See February
28, 2002 Memorandum to the File
Preliminary Results Calculation
Memorandum for Himalya International
Ltd. (Himalya) for specifics as to why
Himalya’s reported U.S. interest rate
data was insufficient. We made an
adjustment for CEP profit in accordance
with section 773(d)(3) of the Act.

Weikfield

Weikfield reported its U.S. sales as
sold on a FOB port Mumbai, delivered
duty paid, or C&F basis. We made
deductions from the starting price,
where appropriate, for foreign inland
freight, foreign inland and marine
insurance, foreign brokerage and
handling expenses, CESS, international
freight, and U.S. duty (including U.S.
brokerage and handling expenses) in
accordance with section 772(c)(1) of the
Act and 19 CFR 351.402.

For certain sales, Weikfield reported
that it arranged export financing
through its affiliate, Weikfield Products



Federal Register/Vol. 68, No. 45/Friday, March 7,

2003 / Notices 11047

Co. Ltd. (WPCL), under which WPCL
paid Weikfield in advance for the
shipment, less a fee, and WPCL
assumed the financial risk of the sale.
As the credit expense for these sales,
Weikfield reported the amount of the fee
paid to WPCL. However, as Weikfield
and WPCL are affiliated parties, we
believe it is appropriate to calculate
imputed credit based on the period from
shipment to the date that a member of
the Weikfield Group first receives
payment from an unaffiliated party (i.e.,
the unaffiliated bank used by the
Weikfield Group). Accordingly, we have
recalculated imputed credit to reflect
the period from shipment to bank
payment, and made a further
circumstance-of-sale adjustment for the
bank fee paid by Weikfield or WPCL,
based on the information in the
December 4, 2002, submission.

Normal Value

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared the
respondents’ volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Act.

With regard to Himalya and
Weikfield, the aggregate volume of
home market sales of the foreign like
product was greater than five percent of
the aggregate volume of U.S. sales of the
subject merchandise. Therefore, we
determined that the home market
provides a viable basis for calculating
NV for Himalya and Weikfield.

Agro Dutch reported that during the
POR it made no home market or third
country sales. Therefore, we determined
that neither the home market nor any
third country market was a viable basis
for calculating NV for Agro Dutch. As a
result, we used CV as the basis for
calculating NV for this respondent, in
accordance with section 773(a)(4) of the
Act.

Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (LOT) as
the EP or CEP. Sales are made at
different LOTs if they are made at
different marketing stages (or their
equivalent). See 19 CFR 351.412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing (id.); see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length

Carbon Steel Plate From South Africa,
62 FR 61731, 61732 (November 19,
1997). In order to determine whether the
comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”), including selling
functions, class of customer (‘‘customer
category”’), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales (i.e.,
NV based on either home market or
third country prices 3), we consider the
starting prices before any adjustments.
For CEP sales, we consider only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, 243 F. 3d 1301, 1314-1315 (Fed.
Cir. 2001).

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same LOT as the EP or CEP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP or
CEP sales at a different LOT in the
comparison market, where available
data make it practicable, we make a LOT
adjustment under section 773(a)(7)(A) of
the Act. Finally, for CEP sales only, if
a NV LOT is more remote from the
factory than the CEP LOT and there is
no basis for determining whether the
difference in LOTs between NV and CEP
affects price comparability (i.e., no LOT
adjustment was practicable), the
Department shall grant a CEP offset, as
provided in section 773(a)(7)(B) of the
Act. See Notice of Final Determination
of Sales at Less Than Fair Value:
Certain Cut-to-Length Carbon Steel Plate
from South Africa, 62 FR 61731
(November 19, 1997).

We obtained information from the
respondents regarding the marketing
stages involved in making the reported
home market and U.S. sales, including
a description of the selling activities
performed for each channel of
distribution. Company-specific LOT
findings are summarized below.

Agro Dutch

We compared all U.S. sales to CV, as
noted above. Because Agro Dutch has no
viable comparison market, we derived
the selling expenses and profit from the
above-cost home market sales of

3Where NV is based on CV, we determine the NV
LOT based on the LOT of the sales from which we
derive selling expenses and profit for CV, where
possible.

Himalya and Weikfield, as discussed
below under “Calculation of
Constructed Value.” Consistent with our
normal practice where NV is based on
CV, we must consider the NV LOT
based on the LOT of both sets of sales
used to derive the weighted-average
selling expenses and profit in this case.
These sales (and the resulting weighted
averages) are based on the different
customer bases, channels of
distribution, and selling functions of
Himalya and Weikf