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Presidential Documents

Title 3—

The President

Memorandum of February 12, 2003

Designation of Officers of the Department of Veterans Affairs
To Act as Secretary of Veterans Affairs

Memorandum for the Secretary of Veterans Affairs

By the authority vested in me as President under the Constitution and
laws of the United States of America and pursuant to the Federal Vacancies
Reform Act of 1998, 5 U.S.C. 3345 et seq., I hereby order that:

Section 1. Order of Succession.

During any period when the Secretary of Veterans Affairs (Secretary), the
Deputy Secretary of Veterans Affairs (Deputy Secretary), and the officers
designated by Executive Order 13247 of December 18, 2001, to perform
the functions and duties of the office of Secretary have died, resigned,
or otherwise become unable to perform the functions and duties of the
office of Secretary, the following officers of the Department of Veterans
Affairs, in the order listed, shall perform the functions and duties of the
office of Secretary, if they are eligible to act as Secretary under the provisions
of the Federal Vacancies Reform Act of 1998, until such time as at least
one of the officers mentioned above is able to perform the functions and
duties of the office of Secretary:

Veterans Integrated Service Network (VISN) 8 Director, Veterans Health Ad-
ministration;

VISN 7 Director, Veterans Health Administration;
Veterans Benefits Administration Southern Area Director; and
North Florida/South Georgia Healthcare System Director.

Sec. 2. Exceptions.

(a) No individual who is serving in an office listed in section 1 in
an acting capacity, by virtue of so serving, shall act as Secretary
pursuant to this memorandum.

(b) Notwithstanding the provisions of this memorandum, the President
retains discretion, to the extent permitted by the Federal Vacancies
Reform Act of 1998, 5 U.S.C. 3345 et seq., to depart from this
memorandum in designating an acting Secretary.
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Sec. 3. Publication.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, February 12, 2003.

[FR Doc. 03-5196
Filed 3—-3-03; 8:45 am]
BILLING CODE 8320-01-M
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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 235
[INS No. 2256-03]
RIN 1115-AG94

Automated Inspection Services—
Extension of Enrollment Period

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: Automated Inspection
Services (AIS) programs, such as the
INS Passenger Accelerated Service
System (INSPASS) and the Secure
Electronic Network for Travelers Rapid
Inspection (SENTRI), are automated
systems designed to identify pre-
registered, low-risk travelers and permit
them to enter the United States within
a predictable wait time by reducing the
interaction of the traveler with the
inspector at the time of entry. The
extension of the enrollment period for
AIS programs will benefit both the
Immigration and Naturalization Service
(Service), and the applicants of the
INSPASS and SENTRI programs.

The Service regulations currently
limit the period of approval to the
program to 1 year, thereby requiring
applicants to resubmit a new
application and fee each year. This is a
very burdensome process for both the
traveling public and the Federal
agencies administering the programs.
This rule amends the Service’s
regulations to extend the current
enrollment period for the AIS programs
from 1 year to 2 years. The Service has
determined that it can effectively
maintain the integrity of the program
and the security of the border without
requiring applicants to undergo an
annual application renewal.

DATES: Effective date: This interim rule
is effective February 28, 2003.
Comment date: Written comments
must be submitted on or before April 29,
2003.
ADDRESSES: Please submit written
comments, to the Director, Regulations
and Forms Services Division,
Immigration and Naturalization Service,
425 I Street, NW., Room 4034,
Washington, DC 20536. To ensure
proper handling please reference INS
number 2256—03 on your
correspondence. You may also submit
comments electronically to the Service
at insregs@usdoj.gov. When submitting
comments electronically, you must
include INS number 2256-03 in the
subject box. Comments are available for
public inspection at the above address
by calling (202) 514-3291 to arrange for
an appointment.
FOR FURTHER INFORMATION CONTACT:
Thomas C. Campbell, Assistant Chief
Inspector, Immigration and
Naturalization Service, 425 I Street,
NW., Room 4064, Washington, DC
20536, telephone number (202) 305—
9246.

SUPPLEMENTARY INFORMATION:

What Is an Automated Inspection
Service (AIS)?

The AIS, also known as PORTPASS
programs, are automated systems
designed to identify pre-registered, low-
risk travelers using various
technologies, and permit them to enter
the United States within a predictable
wait time by reducing the interaction of
the traveler with the inspector at the
time of entry. The Service currently
operates several AIS systems, including
the Secure Electronic Network for
Travelers Rapid Inspection (SENTRI)
dedicated commuter lanes along the
southern border, and Immigration and
Naturalization Service Passenger
Accelerated Service System (INSPASS),
at several airport locations. The AIS
programs incorporate a pre-registration
of participants that includes an
interview, various agency law
enforcement database and criminal
record checks, capturing of biometrics,
and inspection of the vehicle, if
appropriate. Upon entry to the United
States, the traveler is identified using
various technologies, such as
transponders, proximity cards, or other
means of biometric verification. In
dedicated commuter lanes, the

participant’s photograph and other
information displays on the screen to
the inspector in designated vehicle
lanes, who can verify the identity of the
traveler. For INSPASS, travelers
approach a kiosk and submit to a
biometric (hand geometry) verification
and database check upon entry. These
programs benefit both the traveling
public and the government by providing
advance information about persons
entering the United States, thereby
allowing minimal inspection of low-
risk, known travelers, while permitting
border inspectors to focus attention and
resources on unknown, or higher-risk
travelers.

What is INSPASS?

* INSPASS is an AIS Program
currently operational at international
airports at: Los Angeles, Miami,
Newark, New York (JFK), San Francisco,
Washington-Dulles, and the U.S.
preclearance sites at Vancouver, and
Toronto in Canada. Citizens of the
United States, Canada, Bermuda, and
Visa Waiver Pilot Program (VWPP)
countries who travel to the U.S. on
business three or more times a year, or
who are diplomats, representatives of
international organizations, or airline
crews from the VWPP nations may
voluntarily enroll in the INSPASS
Program.

* Enrollment into INSPASS is not
available to anyone with a criminal
record or to aliens who require a waiver
of inadmissibility to enter the U.S.

» Arriving at a Port-of-Entry, the
traveler proceeds to an INSPASS
inspection queue. There, the person
inserts a card issued to them at
enrollment to an INSPASS kiosk,
similar to automated bank teller devices.
Responding to messages on the kiosk’s
touch-screen display, the traveler is
prompted to enter their flight number
and to place their hand in a hand
geometry reader. Screen prompts are
used to achieve correct alignment of the
hand, with the hand reader. The kiosk
software automatically compares the
live scan of the traveler’s hand geometry
biometric to the image captured at
enrollment. If the traveler’s identity is
validated by this comparison, an 1-94 (if
required) or receipt of his inspection is
printed by the Kiosk that directs the
traveler to proceed to U.S. Customs
Inspection. If this check is not
successful, a screen Message refers the
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traveler to an Immigration Inspector in
a nearby inspection booth.

What is SENTRI?

* SENTRI is an AIS Program that
enables enrolled travelers to rapidly
enter the United States through a
dedicated commuter lane (DCL) at
specific Land Border Ports-of-Entry.

» To be eligible to use SENTRI, you
must be able to lawfully enter the
United States and pass a three-part
comprehensive background check.
These record checks are conducted for
all applicants (18 years of age and older)
by the U.S. Immigration and
Naturalization Service, U.S. Customs
Service, and Federal Bureau of
Investigation.

* When an enrolled automobile
approaches the inspection booth in the
SENTRI lane, a radio frequency
transponder that is affixed to the
automobile emits radio signals that are
picked up by receivers located at the
port of entry. Each transponder has a
unique number that retrieves a specific
record in the SENTRI enrollment
database. Within moments, this record,
which contains a photograph and
detailed information about the vehicle
and its occupants, appears on a color
monitor screen in front of the inspector.
Next, each auto occupant swipes an
identification card through a magnetic
reader located at the inspection booth,
(a process similar to using an ATM
card). The inspector verifies that the
vehicle’s occupants are enrolled in the
SENTRI system and authorizes the
vehicle and its occupants to enter the
United States. As at other ports of entry,
the inspector may refer vehicles for a
more thorough inspection. In addition,
a small percentage of travelers are
randomly chosen by computer and
referred for a secondary inspection to
ensure compliance with the rules and
regulations of the SENTRI system.

Are Security Checks Conducted in the
AIS Programs?

Yes. The Service requires that all AIS
Programs perform various agency law
enforcement database and criminal
record checks. AIS travelers may also
undergo additional random referrals and
compliance checks to ensure that the
participants remain in compliance with
the program guidelines and the laws
and regulations that govern entry in the
United States.

How Does This Rule Amend the
Regulations?

This rule extends the period of
enrollment in the AIS programs from 1
year to 2 years. This change will
significantly reduce the paperwork

burden on the general public and the
inspection services while causing no
reduction in the security of the
automated inspection systems or the
international border. The Service will
continue to perform regular queries of
the law enforcement databases on the
enrolled travelers as well as requesting
updates of information from enrolled
travelers through periodic mailings. The
Service will also continue to perform
regular queries of the law enforcement
databases on the enrolled travelers, as
well as requesting updates of
information from enrolled travelers
through periodic mailings, if necessary.
The Service will also continue to
conduct random referrals and
compliance checks to ensure that
participants remain in compliance with
the programs guidelines and the laws
and regulations that govern entry into
the United States.

Why Is the Service Changing the Length
of the Enrollment Period?

With the growing popularity of the
AIS programs particularly along the
southern border, the large number of
applicants has placed a strain on the
ability of the enrollment centers to
process all applications in a timely
manner, resulting in extensive backlogs
of applicants waiting to be processed.
The annual renewal requirement further
exacerbates this workload. Because the
data provided at the time of enrollment
by the traveler typically remains the
same from year to year, the Service has
determined that it does not require the
re-submission of this data on an annual
basis. However, the Service will
continue to evaluate this and other
aspects of the AIS programs to
determine whether additional changes
should be made at a later date.

How Will the Service Measure Its
Performance on Enrollments?

An extension of the enrollment from
1 year to 2 years would aid the Service
in its goal to reduce the enrollment
backlog to 60 days by July 1, 2003.
Thousands of applicants each year will
no longer be required to visit the
enrollment center, re-enroll or pay an
additional application fee. By
eliminating an extra enrollment fee, a
reduction in cost for program
participation is returned to the traveler.
Fewer visitors to the enrollment centers
decrease the strenuous workload for the
Service. Attention could then be
focused on the reduction of the
thousands of applicants backlogged
instead of processing yearly re-
applications.

IfI am Already Enrolled in an AIS
Program, Will My Enrollment Period Be
Automatically Extended to 2 Years?

Yes, the Service will consider your
enrollment period to be valid 2 years
from the date of your last enrollment
approval. You will not have to pay an
additional enrollment fee for the
extension.

What if My Visa or Immigration Status
Is Valid for Less Than 2 Years When I
Submit my Application?

The actual authorization of any AIS
participation is determined by the
individual’s underlying immigration
status. The individual’s immigration
status must be valid at all times to
participate in the program and they
must be in possession of all appropriate
immigration and identity documents at
the time of each entry. The initial period
of approval will be limited in
accordance with the underlying
immigration status, but can be extended,
without application or fee, for the full
2-year period once the participant
establishes the appropriate visa or
immigration status validity.

Has the Service Consulted With Other
Entities in Developing This New Rule?

The Service has consulted with
numerous stakeholders and received
positive feedback on this change from
all entities. These stakeholders include
the Border Trade Alliances, individual
travelers, business and trade
associations, congressional officials, and
the other federal inspection service
agencies involved in the affected
programs.

Good Cause Exception

The Service’s implementation of this
rule as an interim rule, with provision
for post-promulgation public comment,
is based upon the “good cause”
exception found at 5 U.S.C. 553(b)(B)
and (d)(1). The reason for immediate
implementation is as follows: This rule
is intended to benefit both the traveling
public and the Service by decreasing the
workload at the enrollment centers and
alleviating the backlog of pending
applications. In addition, this rule
relieves the burden on the program
participant of having to file an
application annually and will also
reduce the cost to the participant since
the participant will not have to pay the
additional enrollment fee for the second
year. As previously stated, having as
much advance information about as
many travelers to the United States as
possible promotes greater security of the
border and the United States. In
addition, since the events of September
11, 2001, ports-of-entry have operated
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under a higher threat level. This has
often resulted in a dramatic increase in
the time persons must wait to enter the
United States at a land port-of-entry.
The increased wait times result in
increased release of emissions from
vehicles into the communities
surrounding the ports and impact the
economy as the amount of trade and
travel between the United States and its
neighbors is decreased. The heightened
security measures have required the
inspection services to stretch scarce
resources. AIS programs alleviate these
harms by allowing quicker passage
through the port and by allowing the
government to focus inspection
resources on higher risk travelers.
Accordingly, the Service finds that it is
impracticable and contrary to the public
interest to adopt this rule with the prior
notice and comment period normally
required under 5 U.S.C. 553. This rule
will be effective immediately upon
publication under 5 U.S.C. 553(d)(1)
because the rule relieves the burden on
the program participant of having to file
an application and pay a fee on a yearly
basis. This benefits both the traveling
public and the government by
decreasing the workload at the
enrollment center and alleviating the
backlog of pending applications. In
addition the good cause exception at 5
U.S.C. 553(d)(3) also permits the rule to
become effective immediately for the
reasons stated above.

Regulatory Flexibility Act

Although some of the enrollees in the
AIS programs may be considered small
entities, the majority of the travelers
participating in the AIS programs are
individuals who cross the border
frequently for a variety of reasons, both
business and personal. The intent of this
rule is to reduce the burden on all of the
participants in the AIS programs by
eliminating the requirement of having to
file an application annually and by
reducing the cost to the participant.
Accordingly, the Acting Commissioner
of the Immigration and Naturalization
Service, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this interim rule
and, by approving it, certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments in the aggregate, or by the
private sector, of $100 million or more
in any one-year, and it will not
significantly or uniquely affect small

governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in cost
or prices; or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, the Office of Management
and Budget has waived its review
process under section 6(a)(3)(A).

The Service has assessed both the
costs and benefits of this rule required
by section 1(b)(6) of Executive Order
12866 and has made a reasonable
determination that as previously stated
in the “Good Cause Exception” that the
intent of this rule is to reduce the
burden on all of the participants in the
AIS programs by eliminating the
requirement of having to file an
application annually and by reducing
the cost to the participant. This will also
reduce the strenuous workload of the
Service in having to re-enroll thousands
of applicants each year.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988 Civil Justice
Reform

This interim rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

The Form 1-823, Application—
Alternative Inspection Services, is used
for enrolling applicants in the AIS
programs. This form has previously
been approved for use by the Office of
Management and Budget (OMB). The
OMB control number for this collection
is 1115-0174.

List of Subjects in 8 CFR Part 235

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

PART 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION

1. The authority citation for part 235
continues to read as follows:

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1201, 1224, 1225, 1226, 1228; 8 CFR
part 2.

§235.7 [Amended]

2. Section 235.7(a)(4)(xi) is amended
in the first sentence by revising the
phrase ““1 year” to read: ““2 years”.

Dated: January 29, 2003.

Michael J. Garcia,

Acting Commissioner, Immigration and
Naturalization Service.

[FR Doc. 03-5189 Filed 2—-28-03; 3:03 pm]
BILLING CODE 4410-10-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Chapter |
[Docket No. FAA-2003-14578]

Aviation Safety and Health Partnership
Program

AGENCY: Federal Aviation
Administration

ACTION: Notice of program establishment
and request for comments.

SUMMARY: By this notice, the Federal
Aviation Administration (FAA)
announces the creation of the air carrier
Aviation Safety and Health Partnership
Program (ASHPP). The FAA intends to
enter into partnership agreements with
participating air carriers, which will
provide, at minimum, air carrier
employee injury and illness data to the
FAA for collection and analysis. The
FAA will establish an Aviation Safety
and Health Program (ASHP) Aviation
Rulemaking Committee to provide
advice and recommendations to:

a. Develop the scope and core
elements of the partnership program
agreement,
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b. Review and analyze the employee
injury and illness data,

c. Identify the scope and extent of
systematic employee injury and illness
trends,

d. Make recommendations to the FAA
concerning remedies that uses all
current FAA protocols, including
rulemaking activities if warranted, to
abate employee hazards, and

e. Any other advisory and oversight
functions deemed necessary by the
FAA.

The FAA invites air carriers interested
in entering into an ASHPP to respond in
accordance with this notice.
Additionally, the FAA invites persons
interested in serving on the ASHP
Aviation Rulemaking Committee to
request membership in accordance with
this notice. The FAA will select
members to provide a balance of
viewpoints, interests, and expertise.
Membership on the committee may be
limited to facilitate discussions and
maintain a balance of interests. This
program preserves FAA’s complete and
exclusive responsibility for determining
whether proposed abatements of safety
and health hazards would compromise
or negatively affect aviation safety.

DATES: Membership: Air carriers
interested in participating in the
voluntary ASHPP with the FAA should
submit their intentions and the name
and contact information of their
representative before March 31, 2003.
Air carriers belonging to a trade
organization may elect to be represented
by that organization. Air carrier trade
associations, air carrier employee
unions and other persons interested in
participating on the ASHP Aviation
Rulemaking Committee should submit
their request on or before March 31,
2003. Selected committee members will
be advised, in writing, of their
participation and first meeting details.

Comments: The FAA will consider all
comments on this ASHP Aviation
Rulemaking Committee filed on or
before May 30, 2003. We will consider
comments filed late if it is possible to
do so without incurring expense or
delay.

ADDRESSES: Membership: People that
request membership or participation in
the ASHP Aviation Rulemaking
Committee should contact the person
listed below under FOR FURTHER
INFORMATION CONTACT.

Comments: Address your comments
to the Docket Management System, U.S.
Department of Transportation, Room
Plaza 401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. You must
identify docket number FAA-2003—
14578 at the beginning of your

comments, and you should submit two
copies of your comments. If you wish to
receive confirmation that the FAA
received your comments, include a self-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it to you.

You may also submit comments
through the Internet at http://
dms.dot.gov. You may review the public
docket containing comments to the
ASHP Aviation Rulemaking Committee,
in person, in the Dockets Office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Dockets Office is on the plaza level of
the NASSIF Building at the Department
of Transportation at the above address.
Also, you may review comments made
to this public docket on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Gene Kirkendall, AFS—200W, rm. 831,
800 Independence Ave., SW.,
Washington, DC 20591, (202) 267—7074,
facsimile at (202) 267-5229, or by email:
Gene.Kirkendall@QFAA.GOV

SUPPLEMENTARY INFORMATION:

Background

The joint FAA and Occupational
Safety and Health Administration
(OSHA) Aviation Safety and Health
Team (ASHT) was established by a
Memorandum of Understanding (MOU)
between the two agencies in August
2000. The MOU directed the team to
determine whether certain OSHA
requirements could be applied to the
working conditions of employees on
aircraft in operation (other than
flightdeck crew) without compromising
aviation safety. The ASHT produced a
report that outlined several legal,
enforcement, compliance, and aviation
safety issues that prevented the team
from recommending jurisdiction over
the working environment of employees
on aircraft in operation be granted or
ceded to OSHA. The team also
identified a lack of reliable empirical
data concerning injury and illness
hazards on aircraft in operation
necessary to justify any rulemaking
activities at that time. The ASHT
recognized that the overall safety of air
carrier operations dictates that the FAA
play an active role in the application of
any safety and health standards and
recommended abatements if they were
to be applied to the working conditions
of employees on aircraft in operation.
The team developed an action plan that
created the FAA ASHP and proposed
that air carriers voluntarily enter into an
ASHPP with the FAA. These documents
and other ASHP information may be

obtained on the FAA, ASHP Web site at
www.faa.gov/avr/afs/osha/ashp.cfm.

The ASHPP proposes that air carriers
voluntarily provide selected safety and
health protections for employees
currently not covered by OSHA,
establish a steering committee
consisting of members from FAA, air
carriers, and employee unions, and
contain evaluation criteria to assert
program effectiveness. The program
would also preserve the FAA’s
preeminent authority over aviation
safety issues by reserving to the FAA
complete and exclusive responsibility
for determining whether proposed
abatements of safety and health hazards
would compromise or negatively affect
aviation safety. The ASHPP would
include electronic web based
procedures for air carriers to report
employee injury and illness
information, thereby enabling FAA to
obtain the required data. This data will
be used to determine if FAA should take
additional measures, including
rulemaking activities, to address safety
and health issues in air carrier
operations. The initial plan focused on
those employees whose workplace was
on aircraft in operation (other than
flightdeck crew). Limiting the data
collection to only one employee work
group would exclude other air carrier
employees, such as pilots, mechanics
and ramp personnel, whose working
conditions are or may also be preempted
from OSHA coverage under section
4(b)(1) of the OSH Act. Therefore, at the
discretion of the committee, the scope of
the employee injury and illness data
collection under the partnership
program may be expanded to include
other air carrier employees. This
expansion of data collection would
provide FAA with a more
comprehensive assessment of the
overall safety and health hazards
present within the air carrier industry
rather than limiting the data collection
to specific air carrier employees or job
functions.

Public Participation in the ASHP
Aviation Rulemaking Committee

The FAA invites members of the
public to serve on the ASHP Aviation
Rulemaking Committee. The committee
will serve as the steering committee,
provide an oversight role, receive data
evaluation results, and provide advice
and recommendations to the FAA to
assist the agency in determining if the
FAA should take additional measures to
address safety and health issues in air
carrier operations. The committee acts
solely in an advisory capacity. The
committee will discuss and present
input, guidance, and recommendations
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considered relevant to the ultimate
disposition of issues.

Because of the diversity and
complexities of the air carrier industry,
the committee will be structured with a
steering committee with the FAA as the
chairperson. The steering committee
will consist of members selected by the
FAA, including aviation associations,
industry representatives, employee
unions, the FAA and other government
entities (such as OSHA), and other
participants, to provide a balance of
views, interests, and expertise.
Membership on the committee will be
limited to facilitate discussions. Priority
will be given to those applicants
representing an identified segment of
the air carrier community who are
empowered to speak for that segment.

Other subcommittees or work groups
may be established if required.

All non-Government representatives
serve without Government
compensation and bear all costs related
to their participation on the committee
or work groups. Members and
participants should be available to
attend all scheduled committee or work
group meetings for the duration of the
committee activities.

The first meeting of the committee
will be scheduled as soon as possible
after the comment period is expired.
Work groups will be scheduled as
determined by the committee and work
group members to provide information
and meet schedule requirements.

Make your request to participate in
the ASHPP and/or on the committee, in
writing, on or before March 31, 2003.
Your request should provide the
following information:

—Contact information (name, company
and position, address, phone,
facsimile, and e-mail)

—Segment(s) of the industry or
organization/association you
represent

—Experience, subject expertise, or other
background information
The FAA will notify all selected

members and participants, in writing, in

advance of the first meeting. Additional
information on the committee,
membership, dates, and other
information may be obtained on the

FAA ASHP Web site at http://

www.faa.gov/avr/afs/osha/ashp.cfm.
Commenters should be as specific as

possible and provide as much detail in
comments as necessary to facilitate
decisionmaking. The FAA anticipates
that the comments provided in response
to this voluntary ASHPP and ASHP

Aviation Rulemaking Committee will

assist the FAA in considering options to

address and enhance the safety and

health of employees in the air carrier
industry.

Issued in Washington, DC on February 26,
2003.
Louis C. Cusimano,
Deputy Director, Flight Standards Service.
[FR Doc. 03-5000 Filed 3—-3-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-23-AD; Amendment
39-13059; AD 2003-04-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200B and —200F Series
Airplanes Powered by Pratt & Whitney
JT9D-70 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
200B and —200F series airplanes
powered by Pratt & Whitney JT9D-70
series engines, that requires repetitive
detailed inspections of the pylon skin
and internal structure of the nacelle
struts adjacent to and aft of the
precooler exhaust vent for heat damage
(discoloration), wrinkling, and cracking;
and corrective action, if necessary. The
actions specified by this AD are
intended to find and fix such damage,
which could result in cracking or
fracture of the nacelle struts, and
consequent reduced structural integrity
and possible separation of the strut and
engine from the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Effective April 8, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 8,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6421; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Boeing Model 747—
200B and —200F series airplanes
powered by Pratt & Whitney JT9D-70
series engines was published in the
Federal Register on November 27, 2002
(67 FR 70875). That action proposed to
require repetitive detailed inspections of
the pylon skin and internal structure of
the nacelle struts adjacent to and aft of
the precooler exhaust vent for heat
damage (discoloration), wrinkling, and
cracking; and corrective action, if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Editorial Change

We have changed the service bulletin
citation throughout this final rule to
exclude the Evaluation Form. The form
is intended to be completed by
operators and submitted to the
manufacturer to provide input on the
quality of the service bulletin; however,
this AD does not include such a
requirement.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 7 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 6
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 8 work hours per
airplane to accomplish the inspection,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $2,880, or $480 per
airplane, per inspection cycle.
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The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2003-04-11 Boeing: Amendment 39-13059.
Docket 2002-NM-23-AD.

Applicability: Model 747-200B and —200F
series airplanes powered by Pratt & Whitney
JT9D-70 series engines, certificated in any
category; as listed in Boeing Special
Attention Service Bulletin 747-54-2210,
dated December 19, 2001.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix heat damage of the pylon
skin and internal structure of the nacelle
struts, which could result in cracking or
fracture of the struts, and consequent
reduced structural integrity and possible
separation of the strut and engine from the
airplane; accomplish the following:

Repetitive Inspections/Corrective Action

(a) Within 6 months after the effective date
of this AD: Do a detailed inspection of the
pylon skin and internal structure of the
nacelle struts adjacent to and aft of the
precooler exhaust vent for heat discoloration,
wrinkling, and cracking, per the Work
Instructions of Boeing Special Attention
Service Bulletin 747-54—-2210, dated
December 19, 2001, excluding Evaluation
Form. Repeat the inspection at least every 18
months.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If any sign of heat discoloration is
found, but there is no wrinkling: Before
further flight, do a conductivity test of the
discolored area(s) per the service bulletin. If
the conductivity test is within the limits
specified in Figures 3 and 4, as applicable,
of the Work Instructions of the service
bulletin, and no cracking is found, before
further flight, do a penetrant or high
frequency eddy current (HFEC) inspection for
cracking.

(2) If any sign of wrinkling is found: Before
further flight, do a penetrant or HFEC
inspection of the wrinkled area(s) for
cracking, per the service bulletin.

(3) If any sign of cracking is found: Before
further flight, do the corrective action
required by paragraph (b) of this AD.

(b) If, during any inspection or test done
by this AD, any wrinkling or cracking is
found, or the conductivity limits exceed the
limits specified in Figures 3 and 4, as
applicable, of the Work Instructions of
Boeing Special Attention Service Bulletin
747-54—2210, dated December 19, 2001,
excluding Evaluation Form: Before further
flight, repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Except as provided by paragraph (b) of
this AD, the actions shall be done in
accordance with Boeing Special Attention
Service Bulletin 747-54-2210, dated
December 19, 2001, excluding Evaluation
Form. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
April 8, 2003.
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Issued in Renton, Washington, on February
20, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—4589 Filed 3—-3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—-CE-32—-AD; Amendment
39-13075; AD 2003-04-26]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company Model 1900D
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Raytheon Aircraft
Company (Raytheon) Model 1900D
airplanes. This AD requires you to
inspect the alternating current (AC)
inverter and modify the AC inverter and
inverter sync wire shield. This AD is the
result of reports that electrical noise
causes the inverter to shut down in
flight with loss of AC-powered flight
instruments. The actions specified by
this AD are intended to prevent
electrical noise causing the inverter to
shut down, which could result in failure
of key aircraft electrical systems. Such
failure could lead to loss of flight
instruments during flight.
DATES: This AD becomes effective on
April 21, 2003.

The Director of the Federal Register
approved the incorporation by reference

of certain publications listed in the
regulations as of April 21, 2003.

ADDRESSES: You may get the service
information referenced in this AD from
Raytheon Aircraft Company, 9709 E.
Central, Wichita, Kansas 67201-0085;
telephone: (800) 429-5372 or (316) 676—
3140. You may view this information at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002—CE-32—-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Dixon, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4152; facsimile: (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Discussion

What events have caused this AD?
The FAA has received nine reports of
electrical noise causing the alternating
current (AC) inverter to shutdown on
certain airplanes. These airplanes are
equipped with KGS Electronics AC
Inverter part number (P/N) SPC-10(PW),
Mod 2, serial numbers 306 to 803. The
shutdown of the inverter resulted in the
loss of the electronic flight information
system (EFIS), Radio Magnetic Indicator
(RMI), and related AC-powered systems.
Some airplanes experienced the loss of
engine torque indication.

What is the potential impact if FAA
took no action? Such failure of the
inverter could lead to loss of flight
instruments during a critical phase of
flight.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation

Regulations (14 CFR part 39) to include
an AD that would apply to certain
Raytheon Model 1900D airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on October 25, 2002
(67 FR 65519). The NPRM proposed to
require you to inspect the alternating
current (AC) inverter and modify the AC
inverter and inverter sync wire shield.

Was the public invited to comment?
The FAA encouraged interested persons
to participate in the making of this
amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What is FAA’s final determination on
this issue? After careful review of all
available information related to the
subject presented above, we have
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. We have
determined that these minor
corrections:

—Provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Cost Impact

How many airplanes does this AD
impact? We estimate that this AD affects
232 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the AC inverter
inspection:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

2 workhours x $60 = $120 for each inverter .....

..... No cost for parts

$240 232 x $240 = $55,680

We estimate the following costs to
accomplish any necessary AC inverter
modification that would be required

based on the results of the inspection.
We have no way of determining the

number of airplanes that may need such
modification:

Labor cost

Parts cost Total cost per airplane

2 workhours x $60 = $120 for each inverter ($240 per aircraft)

$310 $550 for each airplane.

We estimate the following costs to
accomplish any necessary AC inverter
sync wire shield modification that

would be required based on the results
of the inspection. We have no way of

determining the number of airplanes
that may need such modification:
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Total cost per
Labor cost Parts cost airplane
8 WOTKNOUIS X $60 = BABOD .....cviiiiiiiiii i $6.00 $486
Compliance Time of This AD Does this AD involve a significant rule 839.13 [Amended]

What would be the compliance time
of this AD? The compliance time of this
AD is within 6 months after the effective
date of the AD.

Why is the compliance time presented
in calendar time instead of hours time-
in-service (TIS)? Failure of the aircraft
AC inverters is only unsafe during
airplane operation. However, this unsafe
condition is not a result of the number
of times the airplane is operated. The
chance of this situation occurring is the
same for an airplane with 50 hours time-
in-service (TIS) as it is for an airplane
with 1,000 hours TIS.

For this reason, the FAA has
determined that a compliance based on
calendar time will be utilized in this AD
in order to assure that the unsafe
condition is addressed on all airplanes
in a reasonable time period.

Regulatory Impact

Does this AD impact various entities?
The regulations adopted herein will not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

or regulatory action? For the reasons
discussed above, I certify that this
action (1) is not a “‘significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

2. FAA amends § 39.13 by adding a
new AD to read as follows:

2003-04-26 Raytheon Aircraft Company:
Amendment 39-13075; Docket No.
2002—-CE-32-AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplane
models and serial numbers that are
certificated in any category:

(1) Group 1 Airplanes: Model 1900D, serial
numbers UE-1 through UE-265.

(2) Group 2 Airplanes: Model 1900D, serial
numbers UE-266 through UE-388.

(3) Group 3 Airplanes: Model 1900D, serial
numbers UE-389 through UE-410.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent electrical noise causing the
alternating current (AC) inverter to shut
down, which could result in failure of key
aircraft electrical systems. Such failure could
lead to loss of flight instruments during a
critical phase of flight.

Note 1: Refer to paragraph (a) to determine
if your airplane is assigned to Group 1, Group
2, or Group 3. If your airplane is assigned to
Group 1, Group 2, or Group 3, you only have
to accomplish the requirements of either
paragraph (d), (e), or (f), respectively.

(d) What actions must I accomplish to
address this problem if I have a Group 1
airplane? To address this problem, you must
accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the AC inverter to determine if the
KGS Electronics AC Inverter part number
(P/N) SPC-10(PW), with a serial nhumber in
the range of 306 through 803, is installed and
is identified as Mod 2DD.

(i) This may be accomplished by checking the
logbook and positively showing that a Mod
2DD inverter is installed. A person holding a
pilot’s certificate may accomplish this check.

(i) If, by checking the airplane logbook or by
visual inspection, it can be positively shown
that a Mod 2DD inverter is installed, then the
requirements of paragraph (d)(2) of this AD
do not apply. You must make an entry into
the aircraft records that shows compliance
with this portion of the AD, in accordance
with section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

Within 6 months after April 21, 2003 (the ef-
fective date of this AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001.

(2) If during the inspection required in para-
graph (d)(2), it is found that the Mod 2DD in-
verter is not installed, accomplish the AC in-
verter modification.

Before further flight after the paragraph (d)(1)
inspection of this AD.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.
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Actions

Compliance

Procedures

(3) Inspect the AC inverter to determine if STC
#SA00245WI-D is installed.

(i) This may be accomplished by checking the
logbook and positively showing that STC
#SA00245WI-D has never been installed. A
person holding a pilot's certificate may ac-
complish this check.

(i) If, by checking the logbook or visual inspec-
tion, it can be positively shown that STC
#SA00245WI-D has never been installed,
then the requirements of paragraph (d)(4) of
this AD do not apply. You must make an
entry into the aircraft records that shows
compliance with this portion of the AD, in ac-
cordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

Within 6 months after April 21, 2003 (the ef-
fective date of this AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001.

(4) If during the inspection required in para-
graph (d)(3), STC #SA00245WI-D is found
installed, accomplish the AC inverter sync
wire shield modification.

Before further flight after the paragraph (d)(3)
inspection of this AD.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.

(5) Do not install, on any affected airplane, any
KGS Electronics AC inverter with a S/N be-
tween 306 through 803 not identified as Mod
2DD.

As of April 21, 2003 (the effective date of this
AD).

Not Applicable.

(6) Do not install STC #SA00245WI-D on any
airplane unless the AC inverter modification
required in paragraph (d)(4) of this AD is ac-
complished.

As of April 21, 2003 (the effective date of this
AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.

(e) What actions must I accomplish to address this problem if I have a Group 2 airplane? To address this problem, you must accomplish

the following:

Actions

Compliance

Procedures

(1) Inspect the AC inverter to determine if the
KGS Electronics AC Inverter part number
(P/N) SPC-10(PW), with a serial number in
the range of 306 through 803, is installed and
is identified as Mod 2DD.

(i) This may be accomplished by checking the
logbook and positively showing that a Mod
2DD inverter is installed. A person holding a
pilot's certificate may accomplish this check.

(ii) If, by checking the airplane logbook or visual
inspection, it can be positively shown that a
Mod 2DD inverter is installed, then the re-
quirements of paragraph (e)(2) of this AD do
not apply. You must make an entry into the
aircraft records that shows compliance with
this portion of the AD, in accordance with
section 43.9 of the Federal Aviation Regula-
tions (14 CFR 43.9).

Within 6 months after April 21, 2003 (the ef-
fective date of this AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001.

(2) If during the inspection required in para-
graph (e)(1), a Mod 2DD inverter is not in-
stalled, accomplish the AC inverter modifica-
tion.

Before further flight after the paragraph (e)(1)
inspection of this AD.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.

(3) Accomplish the AC inverter sync wire shield
modification.

Within 6 months after April 21, 2003 (the ef-
fective date of this AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.
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Actions

Compliance

Procedures

(4) Do not install, on any affected airplane, any
KGS Electronics AC inverter with a S/N be-
tween 306 through 803 not identified as Mod
2DD.

As of April 21, 2003 (the effective date of this
AD).

Not Applicable.

(f) What actions must I accomplish to address

the following:

this problem if I have a Group 3 airplane? To address this problem, you must accomplish

Actions

Compliance

Procedures

(1) Inspect the AC inverter to determine if the
KGS Electronics AC Inverter part number (P/
N) SPC-10(PW), with a serial number in the
range of 306 through 803, is installed and is
identified as Mod 2DD.

(i) This may be accomplished by checking the
logbook and positively showing that a Mod
2DD inverter is installed. A person holding a
pilot’s certificate may accomplish this check.

(ii) If, by checking the airplane logbook or visual
inspection, it can be positively shown that the
Mod 2DD inverter is installed, then the re-
quirements of paragraph (f)(2) of this AD do
not apply. You must make an entry into the
aircraft records that shows compliance with
this portion of the AD, in accordance with
section 43.9 of the Federal Aviation Regula-
tions (14 CFR 43.9).

Within 6 months after April 21, 2003 (the ef-
fective date of this AD).

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001.

(2) If during the inspection required in para-
graph (f)(1), it is found that the Mod 2DD in-
verter is not installed, accomplish the AC in-
verter modification.

Before further flight after the paragraph (f)(1)
inspection of this AD.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Air-
craft Service Bulletin SB 24-3215, Rev. 1,
June 2001, and the Model 1900D Airliner
Maintenance Manual.

(3) Do not install, on any affected airplane, any
KGS Electronics AC inverter with serial num-
ber in the range of 306 through 803 not iden-
tified as Mod 2DD.

As of April 21, 2003 the effective date of this
AD).

Not Applicable.

Note 2: An owner/operator of an airplane
assigned to a Group may disregard the above
Group paragraphs that do not apply to his/
her airplane.

(g) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Wichita Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 3: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (g)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(h) Where can I get information about any
already-approved alternative methods of
compliance? Contact Todd Dixon, Aerospace
Engineer, FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; telephone: (316) 946—
4152; facsimile: (316) 946—4407.

(i) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(j) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Raytheon Aircraft Service Bulletin SB 24—
3215, Rev. 1, June 2001. The Director of the
Federal Register approved this incorporation
by reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You may get copies from Raytheon
Aircraft Company, 9709 E. Central, Wichita,
Kansas 67201-0085; telephone: (800) 429—
5372 or (316) 676—-3140. You may view
copies at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW., Suite 700, Washington, DC.

(k) When does this amendment become
effective? This amendment becomes effective
on April 21, 2003.

Issued in Kansas City, Missouri, on
February 21, 2003.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03-4595 Filed 3—3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE-18-AD; Amendment
39-13074; AD 2003-04-25]

RIN 2120-AA64

Airworthiness Directives; Dowty
Aerospace Propellers, Models R354,
R375, R389, and R390 Propellers

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4—
123-F/20, R375/4-123-F/21, R389/4—
123-F/25, R389/4-123-F/26, and R390/
4-123-F/27 propellers. This
amendment requires a one-time
inspection of the hub joint mating
surfaces for fretting. This amendment is
prompted by reports of fretting on the
joint mating faces of propeller hubs. The
actions specified by this AD are
intended to prevent failure of the hub
due to loose hub through bolts.

DATES: Effective April 8, 2003. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of April 8, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dowty Aerospace Propellers,
Anson Business Park, Cheltenham Road,
East Gloucester GL2 9QN, UK;
telephone 44 (0) 1452 716000; fax 44 (0)
1452 716001. This information may be
examined, by appointment, at the
Federal Aviation Administration (FAA),
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7158; fax (781) 238—7170.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Dowty Aerospace Propellers, R354/4—
123-F/13, R354/4-123-F/20, R375/4—
123-F/21, R389/4-123-F/25, R389/4—
123-F/26, and R390/4-123-F/27
propellers was published in the Federal
Register on March 22, 2002 (67 FR
13294). That action proposed to require
a one-time inspection of the hub joint
mating surfaces for fretting in
accordance with Dowty Aerospace
Propellers Mandatory Service Bulletin
(MSB) SF340-61-96, dated April 18,
2000. The Civil Aviation Authority
(CAA) issued AD 005—-04—-2000 in order
to ensure the airworthiness of these
Dowty propellers in the United
Kingdom (UK).

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

One commenter states that extensive
experience and service history had been
recorded while operating a large fleet of
aircraft in excess of 25,000 flight hours
over the past 17 years. The operator
states that the AD would impose undue
cost and maintenance requirements that
would not increase the propeller safety
or reliability, and that the AD would not
do anything positive such as eliminating
the problem or creating a safer hub
component.

The FAA does not agree with the
commenter. The FAA considers the one-
time inspection to be a necessary safety-
related inspection to guard against
possible propeller hub failure as the
result of loss of hub bolt preload torque
that may well foster hub cracking and
complete propeller loss.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 418 Dowty
Aerospace Propellers, R354/4-123-F/
13, R354/4-123-F/20, R375/4-123-F/
21, R389/4-123-F/25, R389/4-123-F/
26, and R390/4-123-F/27 propellers, of
the affected design in the worldwide
fleet. The FAA estimates that 169
propellers installed on airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 6 work hours
per propeller to perform the required
actions, and that the average labor rate
is $60 per work hour. There are no
required parts per propeller. Based on
these figures, the total cost of the AD to
U.S. operators is estimated to be
$60,840.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2003-04-25 Dowty Aerospace Propellers:
Amendment 39-13074. Docket No.
2000-NE-18-AD.

Applicability: This airworthiness directive
(AD) is applicable to Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4-123-F/
20, R375/4-123-F/21, R389/4-123-F/25,
R389/4-123-F/26, and R390/4-123-F/27
propellers. These propellers are installed on,
but not limited to, SAAB 340A and 340B
airplanes.

Note 1: This AD applies to each propeller
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
propellers that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
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Compliance: Compliance with this AD is
required within 1,800 flying hours after the
effective date of this AD, unless already
done.

To prevent failure of the hub due to loose
hub through bolts, do the following:

One-Time Inspection of the Propeller Hub

(a) If the propeller hub has not been
disassembled since it was received from
Dowty Aerospace Propellers, no further
action is required. Otherwise, do the
following:

(1) Within 1,800 flying hours after the
effective date of this AD, perform a one-time
inspection of the hub for loose hub through
bolts in accordance with 3.A.(1) through
3.A.(10) of the Accomplishment Instructions
of Dowty Aerospace Propellers mandatory
service bulletin (MSB) SF340-61-96, dated
April 18, 2000.

(2) If wear exceeds the limits specified in
3.A.(8) of the Accomplishment Instructions
of Dowty Aerospace Propellers MSB SF340—
61-96, dated April 18, 2000, replace the hub
with a serviceable part.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Boston ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated by
Reference

(d) The inspection must be done in
accordance with Dowty Aerospace
Mandatory Service Bulletin (MSB) SF340—
61-96, dated April 18, 2000. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Dowty
Aerospace Propellers, Anson Business Park,
Cheltenham Road, East Gloucester GL2 9QN,
UK; telephone 44 (0) 1452 716000; fax 44 (0)
1452 716001. Copies may be inspected at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW, suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 005—04—2000,
dated April 18, 2000.

Effective Date

(e) This amendment becomes effective on
April 8, 2003.

Issued in Burlington, Massachusetts, on
February 20, 2003.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 03—4596 Filed 3—3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-334-AD; Amendment
39-13057; AD 2003-04-09]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F.28
Mark 1000, 2000, 3000, and 4000 series
airplanes, that requires repetitive
inspections for discrepancies of the
internal fuselage skin panels located in
the stub wing areas; and corrective
action if necessary. This action is
necessary to detect and correct heat
damage to the fuselage skin panels
caused by the leakage of hot air from
one of the bleed air ducts inside the stub
wing, which could result in reduced
structural integrity of the engine support
structure. This action is intended to
address the identified unsafe condition.

DATES: Effective April 8, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 8,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., P.O. Box
231, 2150 AE Nieuw-Vennep, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport

Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Fokker Model
F.28 Mark 1000, 2000, 3000, and 4000
series airplanes was published in the
Federal Register on November 21, 2002
(67 FR 70189). That action proposed to
require repetitive inspections for
discrepancies of the internal fuselage
skin panels located in the stub wing
areas; and corrective action if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Cost Impact

The FAA estimates that 24 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the proposed required inspection, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $1,440, or $60 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
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were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES..

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2003-04—09 Fokker Services B.V.:
Amendment 39-13057. Docket 2001-
NM-334—-AD.

Applicability: All Model F.28 Mark 1000,

2000, 3000, and 4000 series airplanes,

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct heat damage to the
fuselage skin panels caused by the leakage of
hot air from one of the bleed air ducts inside
the stub wing, and consequent reduced
structural integrity of the engine support
structure; accomplish the following:

Repetitive Inspections

(a) Within 6,000 flight cycles after the
effective date of this AD: Perform a general
visual inspection of the internal fuselage
structure between frames 16060 and 16660
and the beams at the upper and lower stub
wing angles in the stub wing (engine pylon)
areas, for discoloration of the primer paint,
buckling or waviness of the skin panel, loose
and/or missing fasteners, or fasteners with
sheared-off heads, by accomplishing all
actions specified in Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin F28/53-151, dated June 4,
2001. Repeat the inspection at intervals not
to exceed 6,000 flight cycles.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Corrective Actions

(b) Except as provided by paragraph (c) of
this AD, if any discrepancy is found (i.e.,

primer paint discoloration; buckling or
waviness of the skin panel; missing,
damaged, or loose rivets) during the general
visual inspection required by paragraph (a) of
this AD, before further flight, perform the
applicable follow-on corrective actions (e.g.,
eddy current inspection; measurement of the
length and depth of buckles or waves in the
skin panel; repair of skin panels with heat
damage, buckling, or waviness that are not
within the acceptable limits specified in the
service bulletin, or replacement with new
skin panels; and replacement of loose and/or
missing fasteners, or fasteners having
sheared-off heads with new fasteners; as
applicable) specified in the Accomplishment
Instructions of Fokker Service Bulletin F28/
53—-151, dated June 4, 2001.

(c) If buckling or waviness of the skin
panel is detected during the general visual
inspection required by paragraph (a) of this
AD, and the depth is within the limits
specified in Part 2, paragraph C.(2) of the
Accomplishment Instructions of Fokker
Service Bulletin F28/53-151, dated June 4,
2001, the affected area must be repaired
within 2,000 flight cycles after
accomplishment of the inspection required
by paragraph (a) of this AD.

(d) Repair or replacement of damaged
fuselage skin panels or fasteners does not
terminate the repetitive inspections required
by this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Fokker Services B.V.
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Service Bulletin F28/53-151, dated June 4,
2001, excluding Manual Change
Notification—Maintenance Documentation
MCNM F28-025, dated June 4, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Fokker
Services B.V., P.O. Box 231, 2150 AE Nieuw-
Vennep, the Netherlands. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in Dutch airworthiness directive 2001-093,
dated July 31, 2001.

Effective Date

(h) This amendment becomes effective on
April 8, 2003.

Issued in Renton, Washington, on February
13, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—4165 Filed 3—3-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-93-AD; Amendment
39-13076; AD 2003-04-27]

RIN 2120-AA64
Airworthiness Directives; Bombardier
Model CL-600-2C10 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Bombardier CL-600—
2C10 series airplanes, that requires
revising the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness to incorporate
functional and operational checks of the
active and standby actuators of the
rudder travel limiter (RTL) system. The
actions specified by this AD are
intended to prevent a significant latent
failure in the RTL, which could lead to
a critical loss of RTL function under
certain conditions, and consequent loss
of controllability of the airplane or
structural damage. This action is
intended to address the identified
unsafe condition.
DATES: Effective April 8, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of April 8,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York 11581; telephone
(516) 256—7505; fax (516) 568—2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Bombardier CL—
600—2C10 series airplanes was
published in the Federal Register on
September 25, 2002 (67 FR 60187). That
action proposed to require revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate functional
and operational checks of the active and
standby actuators of the rudder travel
limiter (RTL) system.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Change to Final Rule

We have revised this final rule to
specify that the accountable Aircraft
Certification Office (ACO) is the New
York ACO, 10 Fifth Street, Third Floor,
Valley Stream, New York, not the
Atlanta ACO.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 15 Model CL—
600—2C10 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $900,
or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
Accordingly, pursuant to the

authority delegated to me by the
Administrator, the Federal Aviation
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Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2003-04-27 Bombardier, Inc. (Formerly
Canadair): Amendment 39-13076.
Docket 2002—NM-93—-AD.

Applicability: All Model CL-600-2C10
series airplanes, certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR part
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR part
91.403(c), the operator must request approval
for an alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include a description of
changes to the required inspections that will
ensure the continued damage tolerance of the
affected structure. The FAA has provided
guidance for this determination in Advisory
Circular (AC) 25-1529.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a significant latent failure
in the rudder travel limiter (RTL), which

could lead to a critical loss of RTL
function under certain conditions, and
consequent loss of controllability of the
airplane or structural damage,
accomplish the following:

Revise Airworthiness Limitations
Section

(a) Within 30 days of the effective
date of this AD, revise the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness by incorporating the
tasks of the Temporary Revisions of Part
2 of the Maintenance Requirements
Manual (MRM), Section 1, Appendix A,
Certification Maintenance
Requirements; as listed in the following
table; into the Airworthiness
Limitations Section:

CRJ 700 regional jet temporary revision

Task number

Task description

MRM2-41, dated September 28, 2001

MRM2-42, dated September 28, 2001

MRM2-43, dated September 28, 2001

RTL standby actuator (with SSCU part number (P/N) C13045BA01): Oper-

RTL active and standby actuators (with SSCU P/N C13045BA02): Functional

27-20-00-108

ational check of the RTL standby actuator.
27-20-00-107

check of the RTL active and standby actuators.
27-20-00-102

RTL active and standby actuators (with SSCU P/N C13045BA02): Oper-
ational check of the RTL active and standby actuators.

(b) Thereafter, except as provided by
paragraph (c) of this AD, no alternative
operational and functional checks or
check intervals may be approved for the
task numbers specified in the temporary
revisions listed in paragraph (a) of this
AD.

Alternative Methods of Compliance

(c) An alternative method of
compliance or adjustment of the
compliance time that provides an
acceptable level of safety may be used
if approved by the Manager, New York
Aircraft Certification Office (ACO),
FAA. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who
may add comments and then send it to
the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(d) Special flight permits may be
issued in accordance with §§21.197 and
21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199)
to operate the airplane to a location
where the requirements of this AD can
be accomplished.

Incorporation by Reference

(e) The action shall be done in
accordance with CRJ 700 Regional Jet,
Temporary Revision MRM2-41, dated

September 28, 2001; CR] 700 Regional
Jet, Temporary Revision MRM2—42,
dated September 28, 2001; and CRJ 700
Regional Jet, Temporary Revision
MRM2-43, dated September 28, 2001.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Bombardier, Inc.,
Canadair, Aerospace Group, P.O. Box
6087, Station Centre-ville, Montreal,
Quebec H3C 3G9, Canada. Copies may
be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002-06, dated January 21, 2002.

Effective Date

(f) This amendment becomes effective
on April 8, 2003.

Issued in Renton, Washington, on February
24, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—4852 Filed 3—-3-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 610

[Docket No. 97N-0449]

RIN 0910-AB51

Revision to the General Safety
Requirements for Biological Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
biologics regulations regarding general
biological products standards by adding
an administrative procedure for
obtaining exemptions from the general
safety test (GST) requirements. We are
taking this action because the GST may
not be relevant or necessary for certain
biological products. The rule will
permit manufacturers of biological
products to apply for an exemption from
the GST requirement provided they
submit information to demonstrate that
they use appropriate production
controls and quality assurance
safeguards.

DATES: This rule is effective May 5,
2003.

FOR FURTHER INFORMATION CONTACT:
Stephen M. Ripley, Center for Biologics
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Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, Rockville, MD 20852—
1448, 301-827-6210.

SUPPLEMENTARY INFORMATION:
I. Background

Under §610.11 (21 CFR 610.11),
manufacturers of biological products
must perform a test for general safety on
biological products intended for
administration to humans. The GST is
one of several tests listed in Part 610
General Biological Product Standards
(21 CFR part 610) that are intended to
help ensure the safety, purity, and
potency of biological products
administered to humans. The test is
used to detect extraneous toxic
contaminants that may be present in the
product in the final container from
every final filling of each lot of the
biological product.

The source of such toxic
contaminants may be bacterial and
fungal by-products that persist after the
bacteria are removed by filtration or
killed by sterilization, or formulation
errors that result in harmful levels of
certain substances, e.g., preservatives.
The test serves as a safety net to detect
harmful contaminants.

Technological advances have
increased the ability of manufacturers to
control and analyze the manufacture of
many biotechnology derived biological
products. After more then a decade of
experience with these products, we
found that we could evaluate many
aspects of a biological product’s safety,
purity, or potency with tests other than
those prescribed in part 610. In response
to these developments, FDA published
in the Federal Register on May 14, 1996
(61 FR 24227), a final rule exempting
certain biotechnology and synthetic
biological products from a number of
regulations applicable to biological
products, including the GST (see 21
CFR 601.2(c)).

In the Federal Register of April 20,
1998, we published a direct final rule
and a companion proposed rule (63 FR
19399 and 19431, respectively) to revise
the general safety requirements for
biological products. The direct final rule
amended the regulations to exempt
cellular therapy products from the GST
requirement and added an
administrative procedure for
manufacturers of other biological
products to request exemptions from
performing the GST. We published a
companion proposed rule to provide a
procedural framework within which the
rule could be finalized in the event we
received any significant adverse
comments regarding the direct final rule

and we withdrew or severed the direct
final rule.

We received six comments. We did
not receive any significant adverse
comments to the amendment to
specifically exempt “cellular therapy
products” in §610.11(g)(1). We received
significant adverse comments on the
administrative procedure provision
§610.11(g)(2). In this rulemaking, we
respond to all comments received.

Accordingly, we published a notice in
the Federal Register of August 5, 1998
(63 FR 41718), confirming in part and
withdrawing in part the direct final rule
amending the GST requirements. We
confirmed a revision to §610.11(g)(1) to
add “‘cellular therapy products” to the
list of products excepted from the GST.
Based on receipt of adverse comments,
we withdrew the revision of
§610.11(g)(2) that provided a general
administrative procedure for requesting
and obtaining exemptions from the GST.
We applied the comments regarding the
withdrawn portion of the rule to the
companion proposed rule and
considered them in developing this final
rule.

II. Highlights of the Final Rule

The final rule codifies, at
§610.11(g)(2), an administrative
procedure under which manufacturers
of biological products may request and
obtain exemptions from the GST. Many
biological products are currently
manufactured, or will be manufactured
in the future, under highly controlled
and rigorously monitored conditions.
Therefore, under § 610.11(g)(2) we will
permit biological product manufacturers
who employ appropriate production
and final filling controls and quality
assurance safeguards to apply for an
exemption from the GST requirement.
Manufacturers who request an
exemption must provide supporting
documentation to the Director, Center
for Biologics Evaluation and Research
(CBER), as to why a product should not
be subject to the GST requirement. The
request must include an explanation of
why the GST is unnecessary or cannot
be performed due to the mode of
administration, the method of
preparation, or the special nature of the
product and must describe alternate
procedures, if any, to be employed. The
Director of CBER may grant an
exemption if he/she finds that the
manufacturer’s submission justifies an
exemption.

Manufacturers wishing to obtain an
exemption to the GST for a particular
product should contact the appropriate
CBER product division for specific
information regarding how to apply and
what information should be included in

the application or supplemental
application.

III. Comments on the Proposed Rule

(Comment 1) Proposed § 610.11(g)(1)
would add “cellular therapy products”
to the list of products excepted from the
GST.

One comment supported the
amendment, and none of the comments
objected to the amendment to add
“cellular therapy products” to the list of
exceptions.

We confirmed a revision to
§610.11(g)(1) in the Federal Register of
August 5, 1998, notice to add “cellular
therapy products” to the list of products
excepted from the GST.

(Comment 2) Proposed §610.11(g)(2)
would add an administrative procedure
for manufacturers to request and obtain
an exemption from the GST. The
proposal would require manufacturers
to submit information as part of a
biologics license application submission
or a supplement to an approved
biologics license application.

One comment opposed proposed
§610.11(g)(2) because the mechanism
for requiring each licensed
manufacturer to submit a license
supplement to gain an exemption from
the GST was too restrictive and
alternative mechanisms should be
available by which all manufacturers of
a specific product or a group of products
could be exempted.

We disagree with this comment. The
comment did not suggest an alternate
mechanism for our consideration. We
believe such changes should be
addressed on a case-by-case basis
through a biologics license application
or supplement so that we can ensure
appropriate controls are in place to
detect contaminants ordinarily found by
the GST.

(Comment 3) One comment
specifically objected that the
administrative procedure in proposed
§610.11(g)(2) would codify FDA'’s use of
the biologics licensure process to
achieve the regulatory objectives that
should be achieved instead only
through notice and comment
rulemaking.

We intend to revise our regulations
only when a group of products which
can be defined as a product type, such
as “cellular therapy products,” can be
excepted from a regulatory provision.
Rulemaking is not an efficient vehicle
for exempting specific or individual
products or specific manufacturers, or
when there are limitations to the
exemptions, which should be outlined
in some detail. We believe the biologics
licensure process is a more efficient
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process than rulemaking for granting
exemptions to the GST.

(Comment 4) Proposed §610.11(g)(2)
would allow manufacturers to request
an exemption from the GST; it would
not allow other entities to request such
exemptions.

One comment argued that a letter
from a trade association should suffice
to obtain such an exemption.

We disagree with this comment. The
request for exemption represents an
alternative to the regulations to establish
a firm, enforceable commitment by the
manufacturer to FDA as to specific
obligations. Submissions by an
association would not be suitable
because it is the manufacturer that must
follow the regulations. Trade
associations cannot compel specific
actions by their member manufacturers.
In addition, trade associations do not
have the authority to change an
applicant’s submission.

However, anyone may submit a
request to FDA, with supporting
information, to revise the regulations to
provide for exceptions from GST
requirements.

(Comment 5) One comment noted that
the proposal did not create a procedural
mechanism to allow for partial
exemptions. The comment explained
that partial exemptions could be
appropriate for specific subclasses of
products.

We decline to amend the rule as
suggested by the comment. The
comment did not provide enough
information that would allow us to
determine the merits of or need for
partial exemptions. However, under
§610.11(g)(2), we may accept a request
for an exemption in the form of a
biologics license supplement for a
limited group of products after a case-
by-case evaluation. Section 610.11(g)(2)
gives manufacturers a mechanism for
obtaining exemptions for specific
biological products on an individual
basis, rather than for whole “classes” of
products, such as are excepted in
§610.11(g)(1). We believe such
exemptions should be addressed on a
case-by-case basis through a biologics
license application or supplement.

(Comment 6) Two comments would
revise the proposal to exempt allergenic
products if each lot of stock
concentrates of allergenic extracts and
each lot of diluent contained in the final
product satisfies the GST requirements.
The comments requested that we
modify 21 CFR 680.3(b)(1) to exempt
allergenic extracts from the requirement
to perform the repeat GST on final
products when a GST is performed on
a stock concentrate. The comments
explained that the suggested

amendment would eliminate an
unnecessary burden on the allergenic
product industry that would result from
separate rulemaking procedures.

The issue of exempting allergenic
products is outside the scope of this
rulemaking. Consequently, we decline
to amend the rule as suggested by the
comment.

IV. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles set forth in the Executive
order. OMB has determined that the
final rule is a significant regulatory
action as defined by the Executive order
and is subject to review under the
Executive order.

In accordance with the principles of
Executive Order 12866, the final rule
will provide increased flexibility for
applications with approved biological
products and may substantially reduce
the burdens on some applicants seeking
approval of certain biological products.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
business entities. Because the final rule
has no compliance costs and does not
result in any new requirements, the
agency certifies that the final rule will
not have a significant negative economic
impact on a substantial number of small
entities. Therefore, under the Regulatory
Flexibility Act, no further analysis is
required. This rule also does not trigger
the requirement for a written statement
under section 202(a) of the Unfunded
Mandates Reform Act because it does
not impose a mandate that results in an
expenditure of $100 million or more by
State, local, and tribal governments in
the aggregate, or by the private sector in
any one year.

V. Environmental Impact

This agency has determined under 21
CFR 25.31(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,

neither an environmental assessment
nor an environmental impact statement
is required.

VI. Paperwork Reduction Act of 1995

This final rule contains information
collection provisions that are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The title, description, and
respondent description of the
information collection provisions are
shown below with an estimate of the
annual reporting burden. Included in
the estimate is the time for reviewing
the instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

Title: Request for Exemptions from
the General Safety Testing Requirements
for Biological Products.

Description: FDA is revising the
requirements for GST set forth in
§610.11. The test may detect harmful
contaminants that may enter or be
introduced through undetected failures
in the manufacture of biological
products. The revision would add an
administrative procedure for obtaining
exemptions from the GST requirements
for biological products not already
excepted under § 610.11(g)(1). FDA is
codifying the new administrative
procedure because alternatives to the
GST may be feasible or appropriate for
some biological products. FDA
anticipates that manufacturers
requesting exemptions would have
demonstrated a record of the GST
compliance, well-documented in-
process safety controls, and use
sophisticated analytical techniques to
adequately characterize the product and
validate its safety. Manufacturers would
submit their requests and
documentation to the Director, CBER,
who may grant the exemption if it is
determined that the manufacturer’s
submission justifies such an action.

Description of Respondents:
Manufacturers of biological products.

This final rule requires only those
manufacturers requesting an exemption
from the GST under § 610.11(g)(2) to
submit additional information as part of
a biologics license application or
supplement to an approved biologics
license application. Based on our
experience, we estimate that we will
receive approximately 10 requests for
administrative exemption from the GST
under § 610.11(g)(2) annually. We also
estimate that an applicant will take 40
hours to complete and submit the
appropriate information for the
exemption request. Since the applicant
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ordinarily compiles and organizes the
information while performing the GST,
we anticipate that the additional time

needed to submit an exemption request
will be minimal.

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN 1

. Annual Frequency Total Annual
21 CFR Section No. of Respondents per Response Responses Hours per Response Total Hours
610.11(9)(2) 10 1 10 40 400

1There are no capital costs or operating and maintenance costs associated with this collection of information.

The direct final rule and companion
proposed rule of April 20, 1998 (63 FR
19399 and 19431, respectively)
provided a 60-day public comment
period on the information collection
provisions reflected in this final rule.
Although some comments objected to
the license supplement mechanism of
gaining approval for an exemption as
being too burdensome, we received no
comments on the actual burden
estimates for submitting such
supplements.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
that the Executive order and,
consequently, a federalism summary
impact statement is not required.

List of Subjects in 21 CFR Part 610

Biologics, Labeling, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 610 is amended
as follows:

PART 610—GENERAL BIOLOGICAL
PRODUCTS STANDARDS

1. The authority citation for 21 CFR
part 610 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360, 360c, 360d, 360h, 360i, 371,
372, 374, 381; 42 U.S.C. 216, 262, 263, 263a,
264.

2. Section 610.11 is amended by
adding paragraph (g)(2) to read as
follows:

§610.11 General safety.

* * * * *

(g] * % %

(2) For products other than those
identified in paragraph (g)(1) of this
section, a manufacturer may request
from the Director, Center for Biologics
Evaluation and Research, an exemption
from the general safety test. The
manufacturer must submit information
as part of a biologics license application
submission or supplement to an
approved biologics license application
establishing that because of the mode of
administration, the method of
preparation, or the special nature of the
product a test of general safety is
unnecessary to assure the safety, purity,
and potency of the product or cannot be
performed. The request must include
alternate procedures, if any, to be
performed. The Director, Center for
Biologics Evaluation and Research,
upon finding that the manufacturer’s
request justifies an exemption, may
exempt the product from the general
safety test subject to any condition
necessary to assure the safety, purity,
and potency of the product.

Dated: February 26, 2003.
William K. Hubbard,

Associate Commissioner for Policy and
Planning.

[FR Doc. 03—4973 Filed 3—-3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 92
[Docket No. FR-4111-C—04]
RIN 2501-AC30

HOME Investment Partnerships
Program; Correction

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule; correction.

SUMMARY: On October 1, 2002, HUD
published a final rule making several
streamlining and clarifying amendments
to the regulations for the HOME
Investment Partnerships Program. The

final rule inadvertently removed the 36-
month timeframe for purchasing a home
under lease-purchase programs assisted
with HOME funds. This document
makes the necessary correction to the
final rule.

DATES: Effective Date: October 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Virginia Sardone, Director, Program
Policy Division, Office of Affordable
Housing Programs, Room 7164, 451
Seventh Street, SW., Washington, DC
20410. Telephone: (202) 708-2470.
(This is not a toll-free number.) A
telecommunications device for hearing-
and speech-impaired persons (TTY) is
available at 1-800-877—-8339 (Federal
Information Relay Service).

SUPPLEMENTARY INFORMATION: On
October 1, 2002 (67 FR 61752), HUD
published a final rule making several
streamlining and clarifying amendments
to the regulations for the HOME
Investment Partnerships Program.
Among other changes, the final rule
amended § 92.254(a)(7), which
establishes the income eligibility
requirements for lease-purchase
agreements, to reflect a statutory change
made by section 599B of the Quality
Housing and Work Responsibility Act of
1998 (Public Law 105-276, approved
October 21, 1998) (QHWRA). Section
599B of QHWRA eliminated the
requirement that HOME-assisted
homebuyers qualify as income eligible
at the time of occupancy or when the
HOME funds are invested, whichever is
later. In the case of a lease-purchase
agreement, section 599B requires the
homebuyer to qualify as low-income at
the time the agreement is signed.

In amending § 92.254(a)(7) to
implement section 599B of QHWRA, the
October 1, 2002 final rule inadvertently
removed the 36-month timeframe for
purchasing a home under lease-
purchase programs assisted with HOME
funds. This provision requires that the
home must be purchased by the
homebuyer within 36 months of signing
the lease-purchase agreement. This
document makes the necessary
correction to the October 1, 2002 final
rule.
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Accordingly, rule FR Doc. 02-24820
published on October 1, 2002 (67 FR
61752) is corrected as follows:

1. On page 61756, in the third
column, § 92.254(a)(7) is corrected to
read as follows:

§92.254 Qualification as affordable
housing: Homeownership.

(a) * x %

(7) Lease-purchase. HOME funds may
be used to assist homebuyers through
lease-purchase programs for existing
housing and for housing to be
constructed. The housing must be
purchased by a homebuyer within 36
months of signing the lease’purchase
agreement. The homebuyer must qualify
as a low-income family at the time the
lease-purchase agreement is signed. If
HOME funds are used to acquire
housing that will be resold to a
homebuyer through a lease-purchase
program, the HOME affordability
requirements for rental housing in
§92.252 shall apply if the housing is not
transferred to a homebuyer within forty-

two months after project completion.
* * * * *

Dated: February 20, 2003.
Roy A. Bernardi,

Assistant Secretary for Community Planning
and Development.

[FR Doc. 03—4941 Filed 3—3-03; 8:45 am|]
BILLING CODE 4210-29-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 20, 25, 31, 53, 54, 56,
301, and 602

[TD 9046]

RIN 1545-AX81; 1545-BB49; 1545-BB50;
1545-BB48; 1545-BB53; 1545-BB51; 1545—
BB52; 1545-AW26; 1545-AX79

Tax Shelter Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: These regulations finalize the
rules relating to the filing by certain
taxpayers of a disclosure statement with
their Federal tax returns under section
6011(a), the rules relating to the
registration of confidential corporate tax
shelters under section 6111(d), and the
rules relating to the list maintenance
requirements under section 6112. These
regulations affect taxpayers
participating in reportable transactions,
persons responsible for registering
confidential corporate tax shelters, and

organizers and sellers of potentially
abusive tax shelters.

DATES: Effective Date: These regulations
are effective February 28, 2003.
Applicability Date: For dates of

applicability, see § 1.6011—4(h),
§20.6011-4(b), § 25.6011—4(b),
§31.6011-4(b), § 53.6011—4(b),
§54.6011-4(b), § 56.6011—-4(b),
§301.6111-2(h), and § 301.6112-1(j).

FOR FURTHER INFORMATION CONTACT: Tara
P. Volungis or Charlotte Chyr, 202-622—
3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control numbers 1545-1685, 1545-1687,
and 1545—1686. Responses to these
collections of information are
mandatory. Form 8886, ‘“‘Reportable
Transaction Disclosure Statement”,
reflects the collection of information
relating to the disclosure of reportable
transactions for the regulations under
§1.6011—4, and was approved by OMB
under control number 1545-1800. Form
8264, “Application for Registration of a
Tax Shelter”, reflects the collection of
information relating to the registration
of tax shelters for the regulations under
§301.6111-2 and §301.6111-1T, and
was approved by OMB under control
number 1545—0865.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
respondent/recordkeeper for the
collection of information in § 1.6011—4
will be reflected on Form 8886. The
estimated annual burden for the
collection of information in Form 8886
is 3,770 hours and the estimated
number of respondents/recordkeepers is
500. The estimated annual burden per
respondent/recordkeeper for the
collection of information in §301.6111—
2 is reflected on Form 8264. The
estimated annual burden for the
collection of information in Form 8264
is 14,382 hours and the estimated
number of respondents/recordkeepers is
350. The estimated annual burden per
recordkeeper for the collection of
information in § 301.6112—1 is 100
hours and the estimated number of
recordkeepers is 500.

Comments concerning the accuracy of
these burden estimates and suggestions
for reducing these burdens should be
sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books and records relating to these
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document amends 26 CFR part 1
to provide rules relating to the
disclosure of reportable transactions by
certain taxpayers on their Federal tax
returns under section 6011, and also
amends 26 CFR parts 20, 25, 31, 53, 54,
and 56 to provide rules for purposes of
estate, gift, employment, and pension
and exempt organizations excise taxes
requiring the disclosure of listed
transactions by certain taxpayers on
their Federal tax returns under section
6011. This document amends 26 CFR
part 301 to provide rules regarding the
registration of confidential corporate tax
shelters under section 6111(d) and rules
relating to the list maintenance
requirements under section 6112.

On February 28, 2000, the IRS issued
temporary and proposed regulations
regarding sections 6011, 6111, and 6112
(TD 8877, REG-103735-00; TD 8876,
REG-110311-98; TD 8875, REG—
103736-00) (the February 2000
regulations). The February 2000
regulations were published in the
Federal Register (65 FR 11205, 65 FR
11269; 65 FR 11215, 65 FR 11272; 65 FR
11211, 65 FR 11271) on March 2, 2000.
On August 11, 2000, the IRS issued
temporary and proposed regulations
modifying the rules under sections
6011, 6111, and 6112 (TD 8896, REG—
103735-00, REG-110311-98, REG—
103736-00) (the August 2000
regulations). The August 2000
regulations were published in the
Federal Register (65 FR 49909, 65 FR
49955) on August 16, 2000. On August
2, 2001, the IRS issued temporary and
proposed regulations modifying the
rules under sections 6011 and 6111 (TD
8961, REG-103735-00, REG-110311—
98) (the August 2001 regulations). The
August 2001 regulations were published
in the Federal Register (66 FR 41133, 66
FR 41169) on August 7, 2001. On June
14, 2002, the IRS issued temporary and
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proposed regulations modifying the
rules under sections 6011 and 6111 (TD
9000, REG-103735-00, REG-110311—
98) (the June 2002 regulations). The
June 2002 regulations were published in
the Federal Register (67 FR 41324, 67
FR 41362) on June 18, 2002. On October
17, 2002, the IRS issued temporary and
proposed regulations modifying the
rules under sections 6011, 6111, and
6112 (TD 9017, REG-103735-00, REG—
154117-02, REG-154116-02, REG—
154115-02, REG-154429-02, REG—
154423-02, REG-154426-02, REG—
110311-98; TD 9018, REG-103736—00)
(the October 2002 regulations). The
October 2002 regulations were
published in the Federal Register (67
FR 64799, 67 FR 64840; 67 FR 64807,
67 FR 64842) on October 22, 2002. On
December 11, 2002, and on January 7,
2003, the IRS and Treasury Department
held a public hearing on these
regulations. Written and electronic
comments responding to the temporary
regulations and the notices of proposed
rulemaking were received. After
consideration of all the statements and
comments, the proposed regulations are
adopted as amended by this Treasury
decision, and the corresponding
temporary regulations are removed. The
revisions are discussed below.

Explanation and Summary of
Comments

1. In General

These regulations finalize the rules for
disclosure of reportable transactions,
registration of confidential corporate tax
shelters, and list maintenance of
potentially abusive tax shelters.
Sections 20.6011—4, 25.6011-4,
31.6011—4, 53.6011-4, 54.6011-4,
56.6011—4, and 301.6111-2 finalize each
corresponding proposed regulation with
few, if any, changes. Sections 1.6011—4
and 301.6112—1 modify and finalize
each corresponding proposed
regulation.

The IRS and Treasury Department
received numerous comments relating
to the October 2002 temporary
regulations regarding disclosure under
§1.6011—4T and list maintenance under
§301.6112—1T. All comments were
reviewed thoroughly. In particular, the
IRS and Treasury Department reviewed
the commentators’ suggested
clarifications to the rules pertaining to
loss transactions and transactions with
a significant book-tax difference, and to
the rules pertaining to who must
disclose transactions under section
6011. The IRS and Treasury Department
also focused specifically on the
comments relating to the rules
pertaining to material advisors and the

rules pertaining to the persons who
must be included on lists under section
6112. In response to the commentators’
suggested clarifications, the final
regulations have been revised to tailor
more narrowly the scope of the
transactions for which disclosure and
maintenance of information under
sections 6011 and 6112 is required. The
major changes to the regulations are
described below.

2. Section 6011—Participants

The definition of participation has
been clarified in the final regulations.
Reporting of transactions by RICs and
reporting of certain leasing transactions
have been excluded from the
requirements under § 1.6011-4,
provided that the transactions are not
listed transactions.

3. Section 6011—Confidential
Transactions

A confidential transaction is a
transaction that is offered under
conditions of confidentiality. The
regulations generally provide a
presumption of non-confidentiality if
the taxpayer receives written
authorization to disclose the tax
treatment and tax structure of the
transaction. Some commentators
suggested the following changes to the
regulations: (1) clarification regarding
when the written authorization to
disclose has to be effective, (2)
clarification regarding whether
proprietary transactions are confidential
if there is a written authorization to
disclose, and (3) an exception for certain
merger and acquisition transactions. In
response to those comments, the IRS
and Treasury Department have made
modifications to the factors for a
confidential transaction in the final
regulation.

The final regulations delete the
clarification, under the definition of a
confidential transaction for purposes of
both section 6011 and section 6111, that
a privilege held by the taxpayer does not
cause a transaction to be confidential.
The IRS and Treasury Department
believe that this clarification is not
necessary because the attorney-client
privilege (or the confidentiality
privilege of section 7525(a)) does not
affect whether a transaction is
confidential. A claim of privilege does
not restrict the taxpayer’s ability to
disclose the tax treatment or tax
structure of a transaction.

4. Section 6011—Transactions with
Contractual Protection

Commentators indicated that it is
inappropriate to require the reporting of
a transaction for which the taxpayer

obtains tax insurance. Other
commentators suggested that the
contractual protection factor would
require the reporting of numerous non-
abusive types of transactions, such as
legitimate business transactions with tax
indemnities or rights to terminate the
transaction in the event of a change in
tax law. In response to these comments,
the IRS and Treasury Department
changed the focus of the contractual
protection factor to whether fees are
refundable or contingent. However, if it
comes to the attention of the IRS and
Treasury Department that other types of
contractual protection, including tax
insurance or tax indemnities, are being
used to facilitate abusive transactions,
changes to the regulations will be
considered.

5. Section 6011—Loss Transactions

Many commentators suggested that
the loss transaction factor was over
broad and would require disclosure of a
significant number of transactions
occurring in the ordinary course of
business. In response to these
comments, exceptions to the loss
transaction factor will be issued in
separate published guidance.

6. Section 6011—Transactions with a
Significant Book-Tax Difference

The IRS and Treasury Department
received many comments on the use of
U.S. GAAP, the manner in which gross
assets are to be calculated, and the
potential exclusion of items for
purposes of the book-tax difference
factor. In response, the final regulations
revise the book-tax difference factor to
provide that if a taxpayer in the
ordinary course of its business keeps
books on a basis other than U.S. GAAP
and does not use U.S. GAAP for any
purpose, then the taxpayer may
determine the treatment of a book item
by using the books maintained by the
taxpayer, provided the books are kept
on the same basis consistently from year
to year. In addition, the final regulations
increase the requisite gross asset amount
to $250 million or more and specify that
the amount of gross assets is determined
by ascertaining whether the gross assets
equaled or exceeded $250 million for
book purposes at the end of any
financial accounting period that ends
with or within the entity’s taxable year
in which the transaction occurs.

In response to comments that the
scope of the book-tax difference factor
was over broad, the IRS and Treasury
Department have revised the exceptions
to this factor. The exceptions to the
book-tax difference factor have been
removed from the regulations and will
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be issued in separate published
guidance.

7. Section 6011—Form 8886

Taxpayers will disclose reportable
transactions under the final regulations
on Form 8886. Reportable transactions
entered into on or after January 1, 2003,
and prior to February 28, 2003, for
which the taxpayer does not choose to
apply the final regulations, may be
disclosed on Form 8886 or as provided
in §1.6011-4T(c) as published in the
Federal Register (67 FR 41324) on June
18, 2002. Form 8886 will allow
taxpayers to aggregate substantially
similar transactions on one form for
disclosure purposes.

8. Section 6112

Commentators requested clarification
on the definition of a material advisor
and the threshold fee requirement. In
response to those comments, the final
regulations provide that a person is a
material advisor if the person is
required to register a transaction under
section 6111, or the person receives at
least a minimum fee with respect to the
transaction and makes a tax statement to
certain taxpayers. In addition, the IRS
and Treasury Department have clarified
that fees are defined as all fees for
services for advice (whether or not tax
advice) or for the implementation of a
transaction that is a potentially abusive
tax shelter.

In the final regulations, the IRS and
Treasury Department have clarified that
the procedures for asserting a privilege
claim apply to information required to
be maintained in §301.6112-1(e)(3)(1)(I)
that might be privileged. This change
reflects the IRS and Treasury
Department’s belief that the other
information covered by these
regulations is not privileged. These
procedures neither expand nor contract
the scope of items that may be
privileged.

Effective Date

Regulations §§ 1.6011-4, 20.6011-4,
25.6011-4, 31.6011-4, 53.6011-4,
54.6011-4, 56.6011—4, 301.6111-2, and
301.6112-1 apply to transactions
entered into on or after February 28,
2003.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby

certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
With regard to disclosure and
registration, this certification is based
upon the fact that the time required to
prepare or retain the disclosure or
registration is not lengthy and will not
have a significant impact on those small
entities that are required to provide
disclosure or to register. With regard to
list maintenance, this certification is
based upon the fact that the number of
respondents is small, those persons
responsible for maintaining the list
described in the regulations are
principally sophisticated businesses,
including accounting firms and law
firms, and very few respondents, if any,
are likely to be small businesses.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal authors of these
regulations are Tara P. Volungis and
Charlotte Chyr of the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 20

Estate tax, Reporting and
recordkeeping requirements.
26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.
26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping

requirements, Social security,
Unemployment compensation.

26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.

26 CFR Part 54

Excise taxes, Pensions, Reporting and
recordkeeping requirements.

26 CFR Part 56

Excise taxes, Lobbying, Nonprofit
organizations, Reporting and
recordkeeping requirements.

26 CFR Part 301

Administrative practice and
procedure, Employment taxes, Estate
taxes, Excise taxes, Gift taxes, Income
taxes, Penalties, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 20, 25,
31, 53, 54, 56, 301, and 602 are
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6011—4 is added to
read as follows:

§1.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. Every taxpayer that has
participated, as described in paragraph
(c)(3) of this section, in a reportable
transaction within the meaning of
paragraph (b) of this section and who is
required to file a tax return must attach
to its return for the taxable year
described in paragraph (e) of this
section a disclosure statement in the
form prescribed by paragraph (d) of this
section. The fact that a transaction is a
reportable transaction shall not affect
the legal determination of whether the
taxpayer’s treatment of the transaction is
proper.

(b) Reportable transactions—(1) In
general. A reportable transaction is a
transaction described in any of the
paragraphs (b)(2) through (7) of this
section. The term transaction includes
all of the factual elements relevant to
the expected tax treatment of any
investment, entity, plan, or
arrangement, and includes any series of
steps carried out as part of a plan. There
are six categories of reportable
transactions: listed transactions,
confidential transactions, transactions
with contractual protection, loss
transactions, transactions with a
significant book-tax difference, and
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transactions involving a brief asset
holding period.

(2) Listed transactions. A listed
transaction is a transaction that is the
same as or substantially similar to one
of the types of transactions that the
Internal Revenue Service (IRS) has
determined to be a tax avoidance
transaction and identified by notice,
regulation, or other form of published
guidance as a listed transaction.

(3) Confidential transactions—(i) In
general. A confidential transaction is a
transaction that is offered to a taxpayer
under conditions of confidentiality. A
transaction is considered offered to a
taxpayer under conditions of
confidentiality if the taxpayer’s
disclosure of the tax treatment or the tax
structure of the transaction is limited in
any manner by an express or implied
understanding or agreement with or for
the benefit of any person who makes or
provides a statement, oral or written, to
the taxpayer (or for whose benefit a
statement is made or provided to the
taxpayer) as to the potential tax
consequences that may result from the
transaction, whether or not such
understanding or agreement is legally
binding. A transaction also will be
considered offered to a taxpayer under
conditions of confidentiality if the
taxpayer knows or has reason to know
that the taxpayer’s use or disclosure of
information relating to the tax treatment
or tax structure of the transaction is
limited in any other manner (such as
where the transaction is claimed to be
proprietary or exclusive) for the benefit
of any person, other than the taxpayer,
who makes or provides a statement, oral
or written, to the taxpayer (or for whose
benefit a statement is made or provided
to the taxpayer) as to the potential tax
consequences that may result from the
transaction. All the facts and
circumstances relating to the transaction
will be considered when determining
whether a transaction is offered to a
taxpayer under conditions of
confidentiality, including the prior
conduct of the parties.

(ii) Exceptions—(A) Securities law. A
transaction is not considered offered to
a taxpayer under conditions of
confidentiality if disclosure of the tax
treatment or tax structure of the
transaction is subject to restrictions
reasonably necessary to comply with
securities laws and such disclosure is
not otherwise limited.

(B) Mergers and acquisitions. In the
case of a proposed taxable or tax-free
acquisition of historic assets of a
corporation (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that
constitute an active trade or business

the acquirer intends to continue, or a
proposed taxable or tax-free acquisition
of more than 50 percent of the stock of
a corporation (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that owns
historic assets used in an active trade or
business the acquirer intends to
continue, the transaction is not
considered a confidential transaction
under this paragraph (b)(3) if the
taxpayer is permitted to disclose the tax
treatment and tax structure of the
transaction no later than the earlier of
the date of the public announcement of
discussions relating to the transaction,
the date of the public announcement of
the transaction, or the date of the
execution of an agreement (with or
without conditions) to enter into the
transaction. However, this exception is
not available where the taxpayer’s
ability to consult any tax advisor
(including a tax advisor independent
from all other entities involved in the
transaction) regarding the tax treatment
or tax structure of the transaction is
limited in any way.

(iii) Presumption. Unless the facts and
circumstances indicate otherwise, a
transaction is not considered offered to
a taxpayer under conditions of
confidentiality if every person who
makes or provides a statement, oral or
written, to the taxpayer (or for whose
benefit a statement is made or provided
to the taxpayer) as to the potential tax
consequences that may result from the
transaction, provides express written
authorization to the taxpayer in
substantially the following form: “the
taxpayer (and each employee,
representative, or other agent of the
taxpayer) may disclose to any and all
persons, without limitation of any kind,
the tax treatment and tax structure of
the transaction and all materials of any
kind (including opinions or other tax
analyses) that are provided to the
taxpayer relating to such tax treatment
and tax structure”. Except as provided
in paragraph (b)(3)(ii) of this section,
this presumption is available only in
cases in which each written
authorization permits the taxpayer to
disclose the tax treatment and tax
structure of the transaction immediately
upon commencement of discussions
with the person providing the
authorization and each written
authorization is given no later than 30
days from the day the person providing
the written authorization first makes or
provides a statement to the taxpayer
regarding the tax consequences of the
transaction. A transaction that is
claimed to be exclusive or proprietary to
any party other than the taxpayer will

not be considered a confidential
transaction under this paragraph (b)(3) if
written authorization to disclose is
provided to the taxpayer in accordance
with this paragraph (b)(3)(iii) and the
transaction is not otherwise
confidential.

(4) Transactions with contractual
protection—(i) In general. A transaction
with contractual protection is a
transaction for which the taxpayer or a
related party (as described in section
267(b) or 707(b)) has the right to a full
or partial refund of fees (as described in
paragraph (b)(4)(ii) of this section) if all
or part of the intended tax consequences
from the transaction are not sustained.
A transaction with contractual
protection also is a transaction for
which fees (as described in paragraph
(b)(4)(ii) of this section) are contingent
on the taxpayer’s realization of tax
benefits from the transaction. All the
facts and circumstances relating to the
transaction will be considered when
determining whether a fee is refundable
or contingent, including the right to
reimbursements of amounts that the
parties to the transaction have not
designated as fees or any agreement to
provide services without reasonable
compensation.

(ii) Fees. Paragraph (b)(4)(i) of this
section only applies with respect to fees
paid by or on behalf of the taxpayer or
a related party to any person who makes
or provides a statement, oral or written,
to the taxpayer or related party (or for
whose benefit a statement is made or
provided to the taxpayer or related
party) as to the potential tax
consequences that may result from the
transaction.

(iii) Exceptions—(A) Termination of
transaction. A transaction is not
considered to have contractual
protection solely because a party to the
transaction has the right to terminate the
transaction upon the happening of an
event affecting the taxation of one or
more parties to the transaction.

(B) Previously reported transaction. If
a person makes or provides a statement
to a taxpayer as to the potential tax
consequences that may result from a
transaction only after the taxpayer has
entered into the transaction and
reported the consequences of the
transaction on a filed tax return, and the
person has not previously received fees
from the taxpayer relating to the
transaction, then any refundable or
contingent fees are not taken into
account in determining whether the
transaction has contractual protection.
This paragraph (b)(4)(iii)(B) does not
provide any substantive rules regarding
when a person may charge refundable or
contingent fees with respect to a
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transaction. See Circular 230, 31 CFR
Part 10, for the regulations governing
practice before the IRS.

(5) Loss transactions—(i) In general. A
loss transaction is any transaction
resulting in the taxpayer claiming a loss
under section 165 of at least—

(A) $10 million in any single taxable
year or $20 million in any combination
of taxable years for corporations;

(B) $10 million in any single taxable
year or $20 million in any combination
of taxable years for partnerships that
have only corporations as partners
(looking through any partners that are
themselves partnerships), whether or
not any losses flow through to one or
more partners; or $2 million in any
single taxable year or $4 million in any
combination of taxable years for all
other partnerships, whether or not any
losses flow through to one or more
partners;

(C) $2 million in any single taxable
year or $4 million in any combination
of taxable years for individuals, S
corporations, or trusts, whether or not
any losses flow through to one or more
shareholders or beneficiaries; or

(D) $50,000 in any single taxable year
for individuals or trusts, whether or not
the loss flows through from an S
corporation or partnership, if the loss
arises with respect to a section 988
transaction (as defined in section
988(c)(1) relating to foreign currency
transactions).

(ii) Cumulative losses. In determining
whether a transaction results in a
taxpayer claiming a loss that meets the
threshold amounts over a combination
of taxable years as described in
paragraph (b)(5)(i) of this section, only
losses claimed in the taxable year that
the transaction is entered into and the
five succeeding taxable years are
combined.

(iii) Section 165 loss. (A) For purposes
of this section, in determining the
thresholds in paragraph (b)(5)(i) of this
section, the amount of a section 165 loss
is adjusted for any salvage value and for
any insurance or other compensation
received. See § 1.165—1(c)(4). However,
a section 165 loss does not take into
account offsetting gains, or other income
or limitations. For example, a section
165 loss does not take into account the
limitation in section 165(d) (relating to
wagering losses) or the limitations in
sections 165(f), 1211, and 1212 (relating
to capital losses). The full amount of a
section 165 loss is taken into account for
the year in which the loss is sustained,
regardless of whether all or part of the
loss enters into the computation of a net
operating loss under section 172 or a net
capital loss under section 1212 that is a
carryback or carryover to another year.

A section 165 loss does not include any
portion of a loss, attributable to a capital
loss carryback or carryover from another
year, that is treated as a deemed capital
loss under section 1212.

(B) For purposes of this section, a
section 165 loss includes an amount
deductible pursuant to a provision that
treats a transaction as a sale or other
disposition, or otherwise results in a
deduction under section 165. A section
165 loss includes, for example, a loss
resulting from a sale or exchange of a
partnership interest under section 741
and a loss resulting from a section 988
transaction.

(6) Transactions with a significant
book-tax difference—(i) In general. A
transaction with a significant book-tax
difference is a transaction where the
amount for tax purposes of any item or
items of income, gain, expense, or loss
from the transaction differs by more
than $10 million on a gross basis from
the amount of the item or items for book
purposes in any taxable year. For
purposes of this determination,
offsetting items shall not be netted for
either tax or book purposes. For
purposes of this paragraph (b)(6), the
amount of an item for book purposes is
determined by applying U.S. generally
accepted accounting principles (U.S.
GAAP) for worldwide income. However,
if a taxpayer, in the ordinary course of
its business, keeps books for reporting
financial results to shareholders,
creditors, or regulators on a basis other
than U.S. GAAP, and does not maintain
U.S. GAAP books for any purpose, then
the taxpayer may determine the amount
of a book item for purposes of this
paragraph (b)(6) by using the books
maintained by the taxpayer, provided
the books are kept on the same basis
consistently from year to year.
Adjustments to any reserve for taxes are
disregarded for purposes of determining
the book-tax difference.

(ii) Applicability—(A) In general. This
paragraph (b)(6) applies only to—

(1) Taxpayers that are reporting
companies under the Securities
Exchange Act of 1934 (15 U.S.C. 78a)
and related business entities (as
described in section 267(b) or 707(b)); or

(2) Business entities that have $250
million or more in gross assets for book
purposes at the end of any financial
accounting period that ends with or
within the entity’s taxable year in which
the transaction occurs (for purposes of
this determination, the assets of all
related business entities (as defined in
section 267(b) or 707(b)) must be
aggregated).

(B) Consolidated returns. For
purposes of this paragraph (b)(6), in the
case of taxpayers that are members of a

group of affiliated corporations filing a
consolidated return, transactions solely
between or among members of the group
will be disregarded. Moreover, where
two or more members of the group
participate in a transaction that is not
solely between or among members of
the group, items shall be aggregated (as
if such members were a single taxpayer),
but any offsetting items shall not be
netted.

(C) Foreign persons. In the case of a
taxpayer that is a foreign person (other
than a foreign corporation that is treated
as a domestic corporation for Federal
tax purposes under section 269B,
953(d), 1504(d) or any other provision of
the Internal Revenue Code), only assets
that are U.S. assets under § 1.884—1(d)
shall be taken into account for purposes
of paragraph (b)(6)(ii)(A)(2) of this
section, and only transactions that give
rise to income that is effectively
connected with the conduct of a trade
or business within the United States (or
to losses, expenses, or deductions
allocated or apportioned to such
income) shall be taken into account for
purposes of this paragraph (b)(6).

(D) Owners of disregarded entities. In
the case of an eligible entity that is
disregarded as an entity separate from
its owner for Federal tax purposes,
items of income, gain, loss, or expense
that otherwise are considered items of
the entity for book purposes shall be
treated as items of its owner, and items
arising from transactions between the
entity and its owner shall be
disregarded, for purposes of this
paragraph (b)(6).

(E) Partners of partnerships. In the
case of a taxpayer that is a member or
a partner of an entity that is treated as
a partnership for Federal tax purposes,
items of income, gain, loss, or expense
that are allocable to the taxpayer for
Federal tax purposes, but otherwise are
considered items of the entity for book
purposes, shall be treated as items of the
taxpayer for purposes of this paragraph
(b)(6).

(7) Transactions involving a brief
asset holding period. A transaction
involving a brief asset holding period is
any transaction resulting in the taxpayer
claiming a tax credit exceeding
$250,000 (including a foreign tax credit)
if the underlying asset giving rise to the
credit is held by the taxpayer for 45
days or less. For purposes of
determining the holding period, the
principles of section 246(c)(3) and (c)(4)
apply. Transactions resulting in a
foreign tax credit for withholding taxes
or other taxes imposed in respect of a
dividend that are not disallowed under
section 901(k) (including transactions
eligible for the exception for securities



10166

Federal Register/Vol. 68, No. 42/Tuesday, March 4, 2003/Rules and Regulations

dealers under section 901(k)(4)) are
excluded from this paragraph (b)(7).

(8) Exceptions—I(i) In general. A
transaction will not be considered a
reportable transaction, or will be
excluded from any individual category
of reportable transaction under
paragraphs (b)(3) through (7) of this
section, if the Commissioner makes a
determination by published guidance
that the transaction is not subject to the
reporting requirements of this section.
The Commissioner may make a
determination by individual letter
ruling under paragraph (f) of this section
that an individual letter ruling request
on a specific transaction or type of
transaction satisfies the reporting
requirements of this section with regard
to that transaction or type of transaction
for the taxpayer who requests the
individual letter ruling.

(ii) Special rule for RICs. For purposes
of this section, a regulated investment
company (RIC) as defined in section 851
or an investment vehicle that is owned
95 percent or more by one or more RICs
at all times during the course of the
transaction are not required to disclose
a transaction that is described in any of
paragraphs (b)(3) through (7) of this
section unless the transaction is also a
listed transaction.

(iii) Special rule for lease
transactions. For purposes of this
section, leasing transactions of the type
excepted from the registration
requirements under section 6111(d) of
the Gode and the list maintenance
requirements under section 6112 as
described in Notice 2001-18 (2001-1
C.B. 731) (see §601.601(d)(2) of this
chapter) are excluded from paragraphs
(b)(3) through (7) of this section.

(c) Definitions. For purposes of this
section, the following terms are defined
as follows:

(1) Taxpayer. The term taxpayer
means any person described in section
7701(a)(1), including S corporations.
Except as otherwise specifically
provided in this section, the term
taxpayer also includes an affiliated
group of corporations that joins in the
filing of a consolidated return under
section 1501.

(2) Corporation. When used
specifically in this section, the term
corporation means an entity that is
required to file a return for a taxable
year on any 1120 series form, or
successor form, excluding S
corporations.

(3) Participation—(i) In general—(A)
Listed transactions. A taxpayer has
participated in a listed transaction if the
taxpayer’s tax return reflects tax
consequences or a tax strategy described
in the published guidance that lists the

transaction under paragraph (b)(2) of
this section. A taxpayer also has
participated in a listed transaction if the
taxpayer knows or has reason to know
that the taxpayer’s tax benefits are
derived directly or indirectly from tax
consequences or a tax strategy described
in published guidance that lists a
transaction under paragraph (b)(2) of
this section. Published guidance may
identify other types or classes of persons
that will be treated as participants in a
listed transaction.

(B) Confidential transactions. A
taxpayer has participated in a
confidential transaction if the taxpayer’s
tax return reflects a tax benefit from the
transaction and the taxpayer’s
disclosure of the tax treatment or tax
structure of the transaction is limited in
the manner described in paragraph
(b)(3) of this section. If a partnership’s,
S corporation’s or trust’s disclosure is
limited, and the partner’s, shareholder’s,
or beneficiary’s disclosure is not
limited, then the partnership, S
corporation, or trust, and not the
partner, shareholder, or beneficiary, has
participated in the confidential
transaction.

(C) Transactions with contractual
protection. A taxpayer has participated
in a transaction with contractual
protection if the taxpayer’s tax return
reflects a tax benefit from the
transaction and, as described in
paragraph (b)(4) of this section, the
taxpayer has the right to the full or
partial refund of fees or the fees are
contingent. If a partnership, S
corporation, or trust has the right to a
full or partial refund of fees or has a
contingent fee arrangement, and the
partner, shareholder, or beneficiary does
not individually have the right to the
refund of fees or a contingent fee
arrangement, then the partnership, S
corporation, or trust, and not the
partner, shareholder, or beneficiary, has
participated in the transaction with
contractual protection.

(D) Loss transactions. A taxpayer has
participated in a loss transaction if the
taxpayer’s tax return reflects a section
165 loss and the amount of the section
165 loss equals or exceeds the threshold
amount applicable to the taxpayer as
described in paragraph (b)(5)(i) of this
section. If a taxpayer is a partner in a
partnership, shareholder in an S
corporation, or beneficiary of a trust and
a section 165 loss as described in
paragraph (b)(5) of this section flows
through the entity to the taxpayer
(disregarding netting at the entity level),
the taxpayer has participated in a loss
transaction if the taxpayer’s tax return
reflects a section 165 loss and the
amount of the section 165 loss that

flows through to the taxpayer equals or
exceeds the threshold amounts
applicable to the taxpayer as described
in paragraph (b)(5)(i) of this section. For
this purpose, a tax return is deemed to
reflect the full amount of a section 165
loss described in paragraph (b)(5) of this
section allocable to the taxpayer under
this paragraph (c)(3)(i)(D), regardless of
whether all or part of the loss enters into
the computation of a net operating loss
under section 172 or net capital loss
under section 1212 that the taxpayer
may carry back or carry over to another
year.

(E) Transactions with a significant
book-tax difference. A taxpayer has
participated in a transaction with a
significant book-tax difference if the
taxpayer’s tax treatment of an item from
the transaction differs from the book
treatment of that item as described in
paragraph (b)(6) of this section. In
determining whether a transaction
results in a significant book-tax
difference for a taxpayer, differences
that arise solely because a subsidiary of
the taxpayer is consolidated with the
taxpayer, in whole or in part, for book
purposes, but not for tax purposes, are
not taken into account.

(F) Transactions involving a brief
asset holding period. A taxpayer has
participated in a transaction involving a
brief asset holding period if the
taxpayer’s tax return reflects items
giving rise to a tax credit described in
paragraph (b)(7) of this section. If a
taxpayer is a partner in a partnership,
shareholder in an S corporation, or
beneficiary of a trust and the items
giving rise to a tax credit described in
paragraph (b)(7) of this section flow
through the entity to the taxpayer
(disregarding netting at the entity level),
the taxpayer has participated in a
transaction involving a brief asset
holding period if the taxpayer’s tax
return reflects the tax credit and the
amount of the tax credit claimed by the
taxpayer exceeds $250,000.

(G) Shareholders of foreign
corporations—(1) In general. A
reporting shareholder of a foreign
corporation participates in a transaction
described in paragraphs (b)(2) through
(5) and (b)(7) of this section if the
foreign corporation would be
considered to participate in the
transaction under the rules of this
paragraph (c)(3) if it were a domestic
corporation filing a tax return that
reflects the items from the transaction.
A reporting shareholder participates in
a transaction described in paragraph
(b)(6) of this section only if the foreign
corporation would be considered to
participate in the transaction under the
rules of this paragraph (c)(3) if it were
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a domestic corporation and the
transaction reduces or eliminates an
income inclusion that otherwise would
be required under section 551, 951, or
1293. A reporting shareholder (and any
successor in interest) is considered to
participate in a transaction under this
paragraph (c)(3)(i)(G) only for its first
taxable year with or within which ends
the first taxable year of the foreign
corporation in which the foreign
corporation participates in the
transaction, and for the reporting
shareholder’s five succeeding taxable
years.

(2) Reporting shareholder. The term
reporting shareholder means a United
States shareholder (as defined in section
551(a)) in a foreign personal holding
company (as defined in section 552), a
United States shareholder (as defined in
section 951(b)) in a controlled foreign
corporation (as defined in section 957),
or a 10 percent shareholder (by vote or
value) of a qualified electing fund (as
defined in section 1295).

(ii) Examples. The following
examples illustrate the provisions of
paragraph (c)(3)(i) of this section:

Example 1. Notice 95-53 (1995-2 C.B. 334)
(see § 601.601(d)(2) of this chapter), describes
a lease stripping transaction in which one
party (the transferor) assigns the right to
receive future payments under a lease of
tangible property and receives consideration
which the transferor treats as current income.
The transferor later transfers the property
subject to the lease in a transaction intended
to qualify as a transferred basis transaction,
for example, a transaction described in
section 351. The transferee corporation
claims the deductions associated with the
high basis property subject to the lease. The
transferor’s and transferee corporation’s tax
returns reflect tax positions described in
Notice 95-53. Therefore, the transferor and
transferee corporation have participated in
the listed transaction. In the section 351
transaction, the transferor will have received
stock with low value and high basis from the
transferee corporation. If the transferor
subsequently transfers the high basis/low
value stock to a taxpayer in another
transaction intended to qualify as a
transferred basis transaction and the taxpayer
uses the stock to generate a loss, and if the
taxpayer knows or has reason to know that
the tax loss claimed was derived indirectly
from the lease stripping transaction, then the
taxpayer has participated in the listed
transaction. Accordingly, the taxpayer must
disclose the transaction and the manner of
the taxpayer’s participation in the transaction
under the rules of this section. If a bank lends
money to the transferor, transferee
corporation, or taxpayer for use in their
transactions, the bank has not participated in
the listed transaction because the bank’s tax
return does not reflect tax consequences or a
tax strategy described in the listing notice
(nor does the bank’s tax return reflect a tax
benefit derived from tax consequences or a
tax strategy described in the listing notice),

nor is the bank described as a participant in
Notice 95-53.

Example 2. XYZ is a limited liability
company treated as a partnership for tax
purposes. X, Y, and Z are members of XYZ.
X is an individual, Y is an S corporation, and
Z is a partnership. XYZ enters into a
confidential transaction under paragraph
(b)(3) of this section. X is bound by the
confidentiality agreement, but Y and Z are
not bound by the agreement. As a result of
the transaction, XYZ, X, Y, and Z all reflect
a tax benefit on their tax returns. Because
XYZ'’s and X’s disclosure of the tax treatment
and tax structure are limited in the manner
described in paragraph (b)(3) of this section
and their tax returns reflect a tax benefit from
the transaction, both XYZ and X have
participated in the confidential transaction.
Neither Y nor Z has participated in the
confidential transaction because they are not
subject to the confidentiality agreement.

Example 3. Partnership AB has gross assets
with a book value of over $250 million.
Partner A is an SEC reporting company and
partner B is an individual. AB enters into a
transaction that results in a book-tax
difference for AB of $25 million. The
transaction is a reportable transaction for AB
under paragraph (b)(6) of this section because
the book-tax difference exceeds $10 million.
As aresult of A’s partnership interest in AB
and the allocation of items relating to the
transaction to A, A has a book-tax difference
of $11 million. The transaction is a reportable
transaction for A under paragraph (b)(6) of
this section because the $11 million book-tax
difference exceeds $10 million. However,
even though $14 million of the book-tax
difference would be allocated to B, the
transaction is not a reportable transaction for
B under paragraph (b)(6) of this section
because B, an individual, is not subject to
paragraph (b)(6) of this section.

Example 4. (i) P corporation, the parent
corporation of a group of corporations that
file a consolidated tax return, owns 60% of
the stock of T corporation. T files its own tax
return and is not included as a member of the
P group on the P group consolidated tax
return. For book purposes, some or all of T’s
income is included by the group of
corporations that includes P. T engages in a
transaction that results in items of book
income but does not result in items of
income for tax purposes. P and T are SEC
reporting companies.

(ii) T participated in the transaction. T has
no items of taxable income but has items of
book income. If items from the transaction
result in a book-tax difference determined in
accordance with paragraph (b)(6) of this
section of $10 million in any single year, T
will be required to file Form 8886. The P
group did not participate in the transaction,
and does not have a book-tax difference for
purposes of paragraph (b)(6) of this section
because, even if the P group included $10
million in book income, the book tax
difference arises solely because T is not part
of P’s consolidated group for tax purposes.

(iii) If the facts were changed so that P
corporation owned 80% of the stock of T and
T was a member of the P consolidated group
for tax purposes, the P group would be the
taxpayer that participated in the transaction.

If, in any single year, the transaction
produced items of income for book purposes
of $10 million but no items of taxable
income, P would be required to file Form
8886. This result would not change if T
separately reported its items for book
purposes, if P reported none of T’s items on
its consolidated financial statements, or if the
P consolidated financial statements included
only part of a $10 million book-tax difference
relating to items from T’s transaction.

Example 5. Domestic corporations X and Y
each own 50 percent of the voting stock of
CFG, a controlled foreign corporation. X, Y,
and CFC each use the calendar year as their
taxable year. CFC is not engaged in the
conduct of a trade or business within the
United States and has no U.S. source income.
Accordingly, CFC is not required to file a
U.S. Federal income tax return. See § 1.6012—
2(g). Under paragraph (c)(3)(i)(G)(2) of this
section, X and Y are reporting shareholders
with respect to CFC. CFC purchases a Euro-
denominated bond on June 1, 2003, for
104,400,000 Euros. The bond matures on
June 7, 2003, and CFC collects 104,500,000
Euros, equal to the bond’s 100,000,000 Euro
face amount plus 5,000,000 Euros of accrued
but unpaid interest, less a 10% foreign
withholding tax of 500,000 Euros. The
average dollar-Euro exchange rate for the year
is $.80 = 1 Euro, so CFC adds $400,000 to its
post-1986 foreign income taxes pool as a
result of the transaction. See sections
986(a)(1) and 902(c)(2). Under paragraph
(c)(3)(1)(G)(1) of this section, X and Y have
each participated in a transaction involving
a brief asset holding period described in
paragraph (b)(7) of this section for their
taxable years 2003 through 2008 because
both X and Y are reporting shareholders of
CFC, and CFC would have been considered
to have participated in a reportable
transaction if it were a domestic corporation.

(4) Substantially similar. The term
substantially similar includes any
transaction that is expected to obtain the
same or similar types of tax
consequences and that is either factually
similar or based on the same or similar
tax strategy. Receipt of an opinion
regarding the tax consequences of the
transaction is not relevant to the
determination of whether the
transaction is the same as or
substantially similar to another
transaction. Further, the term
substantially similar must be broadly
construed in favor of disclosure. The
following examples illustrate situations
where a transaction is the same as or
substantially similar to a listed
transaction under paragraph (b)(2) of
this section. (Such transactions may also
be reportable transactions under
paragraphs (b)(3) through (7) of this
section.) The following examples
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illustrate the provisions of this
paragraph (c)(4):

Example 1. Notice 2000—44 (2000-2 C.B.
255) (see § 601.601(d)(2) of this chapter), sets
forth a listed transaction involving offsetting
options transferred to a partnership where
the taxpayer claims basis in the partnership
for the cost of the purchased options but does
not adjust basis under section 752 as a result
of the partnership’s assumption of the
taxpayer’s obligation with respect to the
options. Transactions using short sales,
futures, derivatives or any other type of
offsetting obligations to inflate basis in a
partnership interest would be the same as or
substantially similar to the transaction
described in Notice 2000—44. Moreover, use
of the inflated basis in the partnership
interest to diminish gain that would
otherwise be recognized on the transfer of a
partnership asset would also be the same as
or substantially similar to the transaction
described in Notice 2000—44.

Example 2. Notice 2001-16 (2001-1 C.B.
730) (see §601.601(d)(2) of this chapter), sets
forth a listed transaction involving a seller
(X) who desires to sell stock of a corporation
(T), an intermediary corporation (M), and a
buyer (Y) who desires to purchase the assets
(and not the stock) of T. M agrees to facilitate
the sale to prevent the recognition of the gain
that T would otherwise report. Notice 2001—
16 describes M as a member of a consolidated
group that has a loss within the group or as
a party not subject to tax. Transactions
utilizing different intermediaries to prevent
the recognition of gain would be the same as
or substantially similar to the transaction
described in Notice 2001-16. An example is
a transaction in which M is a corporation that
does not file a consolidated return but which
buys T stock, liquidates T, sells assets of T
to Y, and offsets the gain recognized on the
sale of those assets with currently generated
losses.

(5) Tax. For purposes of this section,
the term tax means Federal income tax.

(6) Tax benefit. A tax benefit includes
deductions, exclusions from gross
income, nonrecognition of gain, tax
credits, adjustments (or the absence of
adjustments) to the basis of property,
status as an entity exempt from Federal
income taxation, and any other tax
consequences that may reduce a
taxpayer’s Federal income tax liability
by affecting the amount, timing,
character, or source of any item of
income, gain, expense, loss, or credit.

(7) Tax return. For purposes of this
section, the term tax return means a
Federal income tax return and a Federal
information return.

(8) Tax treatment. The tax treatment
of a transaction is the purported or
claimed Federal income tax treatment of
the transaction.

(9) Tax structure. The tax structure of
a transaction is any fact that may be
relevant to understanding the purported
or claimed Federal income tax treatment
of the transaction.

(d) Form and content of disclosure
statement. The IRS will release Form

8886, “Reportable Transaction
Disclosure Statement” (or a successor
form), for use by taxpayers in
accordance with this paragraph (d). A
taxpayer required to file a disclosure
statement under this section must file a
completed Form 8886 in accordance
with the instructions to the form. The
Form 8886 is the disclosure statement
required under this section. The form
must be attached to the appropriate tax
returns as provided in paragraph (e) of
this section. If a copy of a disclosure
statement is required to be sent to the
Office of Tax Shelter Analysis (OTSA)
under paragraph (e) of this section, it
must be sent to: Internal Revenue
Service LM:PFTG:OTSA, Large & Mid-
Size Business Division, 1111
Constitution Ave., NW., Washington,
DC 20224, or to such other address as
provided by the Commissioner.

(e) Time of providing disclosure—(1)
In general. The disclosure statement for
a reportable transaction must be
attached to the taxpayer’s tax return for
each taxable year for which a taxpayer
participates in a reportable transaction.
In addition, a copy of the disclosure
statement must be sent to OTSA at the
same time that any disclosure statement
is first filed with the taxpayer’s tax
return. If a reportable transaction results
in a loss which is carried back to a prior
year, the disclosure statement for the
reportable transaction must be attached
to the taxpayer’s application for
tentative refund or amended tax return
for that prior year. In the case of a
taxpayer that is a partnership or S
corporation, the disclosure statement for
a reportable transaction must be
attached to the partnership’s or S
corporation’s tax return for each taxable
year in which the partnership or S
corporation participates in the
transaction under the rules of paragraph
(c)(3)(d) of this section.

(2) Special rules—I(i) Listed
transactions. If a transaction becomes a
listed transaction after the filing of the
taxpayer’s final tax return reflecting
either tax consequences or a tax strategy
described in the published guidance
listing the transaction (or a tax benefit
derived from tax consequences or a tax
strategy described in the published
guidance listing the transaction) and
before the end of the statute of
limitations period for that return, then
a disclosure statement must be filed as
an attachment to the taxpayer’s tax
return next filed after the date the
transaction is listed.

(ii) Loss transactions. If a transaction
becomes a loss transaction because the
losses equal or exceed the threshold
amounts as described in paragraph
(b)(5)(i) of this section, a disclosure
statement must be filed as an

attachment to the taxpayer’s tax return
for the first taxable year in which the
threshold amount is reached and to any
subsequent tax return that reflects any
amount of section 165 loss from the
transaction.

(3) Multiple disclosures. The taxpayer
must disclose the transaction in the time
and manner provided for under the
provisions of this section regardless of
whether the taxpayer also plans to
disclose the transaction under other
published guidance, for example, Rev.
Proc. 94—-69 (1994-2 C.B. 804) (see
§601.601(d)(2) of this chapter).

(4) Example. The following example
illustrates the application of this
paragraph (e):

Example. In January of 2004, F, a domestic
calendar year corporation, enters into a
transaction that is not a listed transaction
when entered into and is not a transaction
described in any of the paragraphs (b)(3)
through (7) of this section. All the tax
benefits from the transaction are reported on
F’s 2004 tax return. On March 1, 2008, the
IRS publishes a notice identifying the
transaction as a listed transaction described
in paragraph (b)(2) of this section. Thus,
upon issuance of the notice, the transaction
becomes a reportable transaction described in
paragraph (b) of this section. The statute of
limitations for F’s 2004 taxable year is still
open. F is required to file Form 8886 for the
transaction as an attachment to F’s next filed
Federal income tax return and must send a
copy of Form 8886 to OTSA. If F’s 2007
Federal income tax return has not been filed
on or before the date the Service identifies
the transaction as a listed transaction, Form
8886 must be attached to F’s 2007 return and
at that time a copy of Form 8886 must be sent
to OTSA.

(f) Rulings and protective
disclosures—(1) Requests for ruling. A
taxpayer may, on or before the date that
disclosure would otherwise be required
under this section, submit a request to
the IRS for a ruling as to whether a
transaction is subject to the disclosure
requirements of this section. If the
request fully discloses all relevant facts
relating to the transaction, the potential
obligation of that taxpayer to disclose
the transaction will be suspended
during the period that the ruling request
is pending and, if the IRS subsequently
concludes that the transaction is a
reportable transaction subject to
disclosure under this section, until the
60th day after the issuance of the ruling
(or, if the request is withdrawn, 60 days
after the date that the request is
withdrawn). Furthermore, in that
taxpayer’s individual ruling, the
Commissioner in his discretion may
determine that the submission satisfies
the disclosure rules under this section
for that particular transaction or type of
transaction.
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(2) Protective disclosures. If a taxpayer
is uncertain whether a transaction must
be disclosed under this section, the
taxpayer may disclose the transaction in
accordance with the requirements of
this section, and indicate on the
disclosure statement that the taxpayer is
uncertain whether the transaction is
required to be disclosed under this
section and that the disclosure
statement is being filed on a protective
basis.

(3) Rulings on the merits of a
transaction. If a taxpayer requests a
ruling on the merits of a specific
transaction on or before the date that
disclosure would otherwise be required
under this section, and receives a
favorable ruling as to the transaction,
the disclosure rules under this section
will be deemed to have been satisfied by
that taxpayer with regard to that
transaction, so long as the request fully
discloses all relevant facts relating to the
transaction which would otherwise be
required to be disclosed under this
section.

(g) Retention of documents. In
accordance with the instructions to
Form 8886, the taxpayer must retain a
copy of all documents and other records
related to a transaction subject to
disclosure under this section that are
material to an understanding of the tax
treatment or tax structure of the
transaction. The documents must be
retained until the expiration of the
statute of limitations applicable to the
final taxable year for which disclosure
of the transaction was required under
this section. (This document retention
requirement is in addition to any
document retention requirements that
section 6001 generally imposes on the
taxpayer.) The documents may include
the following: marketing materials
related to the transaction; written
analyses used in decision-making
related to the transaction;
correspondence and agreements
between the taxpayer and any advisor,
lender, or other party to the reportable
transaction that relate to the transaction;
documents discussing, referring to, or
demonstrating the purported or claimed
tax benefits arising from the reportable
transaction; and documents, if any,
referring to the business purposes for
the reportable transaction. A taxpayer is
not required to retain earlier drafts of a
document if the taxpayer retains a copy
of the final document (or, if there is no
final document, the most recent draft of
the document) and the final document
(or most recent draft) contains all the
information in the earlier drafts of the
document that is material to an
understanding of the purported tax

treatment or tax structure of the
transaction.

(h) Effective dates. This section
applies to Federal income tax returns
filed after February 28, 2000. However,
paragraphs (a) through (g) of this section
apply to transactions entered into on or
after February 28, 2003. All the rules in
paragraphs (a) through (g) of this section
may be relied upon for transactions
entered into on or after January 1, 2003,
and before February 28, 2003.
Otherwise, the rules that apply with
respect to transactions entered into
before February 28, 2003 are contained
in §1.6011-4T in effect prior to
February 28, 2003 (see 26 CFR part 1
revised as of April 1, 2002, 2002—-28
I.R.B. 90, and 2002—45 I.R.B. 818 (see
§601.601(d)(2) of this chapter)).

§1.6011-4T [Removed]
Par. 3. Section 1.6011—4T is removed.

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Par. 4. The authority citation for part
20 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 5. Section 20.6011—4 is added to
read as follows:

§20.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as
defined in § 1.6011—4 of this chapter by
the Commissioner in published
guidance (see § 601.601(d)(2) of this
chapter), and the listed transaction
involves an estate tax under chapter 11
of subtitle B of the Internal Revenue
Code, the transaction must be disclosed
in the manner stated in such published

uidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§20.6011-4T [Removed]

Par. 6. Section 20.6011—4T is
removed.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 7. The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 8. Section 25.6011—4 is added to
read as follows:

§25.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as

defined in § 1.6011—4 of this chapter by
the Commissioner in published
guidance (see § 601.601(d)(2) of this
chapter), and the listed transaction
involves a gift tax under chapter 12 of
subtitle B of the Internal Revenue Code,
the transaction must be disclosed in the
manner stated in such published
guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§25.6011-4T [Removed]

Par. 9. Section 25.6011—4T is
removed.

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT THE
SOURCE

Par. 10. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 11. Section 31.6011—4 is added to
read as follows:

§31.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as
defined in § 1.6011-4 of this chapter by
the Commissioner in published
guidance (see § 601.601(d)(2) of this
chapter), and the listed transaction
involves an employment tax under
chapters 21 through 25 of subtitle C of
the Internal Revenue Code, the
transaction must be disclosed in the
manner stated in such published
guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§31.6011-4T [Removed]

Par. 12. Section 31.6011-4T is
removed.

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

Par. 13. The authority citation for part
53 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 14. Section 53.6011—4 is added to
read as follows:

§53.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as
defined in § 1.6011—4 of this chapter by
the Commissioner in published
guidance (see §601.601(d)(2) of this
chapter), and the listed transaction
involves an excise tax under chapter 42
of subtitle D of the Internal Revenue
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Code (relating to private foundations
and certain other tax-exempt
organizations), the transaction must be
disclosed in the manner stated in such
published guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§53.6011-4T [Removed]

Par. 15. Section 53.6011—4T is
removed.

PART 54—PENSION EXCISE TAXES

Par. 16. The authority citation for part
54 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 17. Section 54.6011—4 is added to
read as follows:

§54.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as
defined in § 1.6011—4 of this chapter by
the Commissioner in published
guidance (see § 601.601(d)(2) of this
chapter), and the listed transaction
involves an excise tax under chapter 43
of subtitle D of the Internal Revenue
Code (relating to qualified pension, etc.,
plans), the transaction must be
disclosed in the manner stated in such
published guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§54.6011-4T [Removed]

Par. 18. Section 54.6011-4T is
removed.

PART 56—PUBLIC CHARITY EXCISE
TAXES

Par. 19. The authority citation for part
56 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 20. Section 56.6011—4 is added to
read as follows:

§56.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is
identified as a listed transaction as
defined in § 1.6011—4 of this chapter by
the Commissioner in published
guidance (see §601.601(d)(2) of this
chapter), and the listed transaction
involves an excise tax under chapter 41
of subtitle D of the Internal Revenue
Code (relating to public charities), the
transaction must be disclosed in the
manner stated in such published
guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

§56.6011-4T [Removed]

Par. 21. Section 56.6011—4T is
removed.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 22. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 23. Section 301.6111-2 is added
as follows:

§301.6111-2 Confidential corporate tax
shelters.

(a) In general.—(1) Under section
6111(d) and this section, a confidential
corporate tax shelter is treated as a tax
shelter subject to the requirements of
sections 6111 (a) and (b).

(2) A confidential corporate tax
shelter is any transaction—

(i) A significant purpose of the
structure of which is the avoidance or
evasion of Federal income tax, as
described in paragraph (b) of this
section, for a direct or indirect corporate
participant;

(ii) That is offered to any potential
participant under conditions of
confidentiality, as described in
paragraph (c) of this section; and

(iii) For which the tax shelter
promoters may receive fees in excess of
$100,000 in the aggregate, as described
in paragraph (d) of this section.

(3) For purposes of this section,
references to the term transaction
include all of the factual elements
relevant to the expected tax treatment of
any investment, entity, plan, or
arrangement, and include any series of
steps carried out as part of a plan. For
purposes of this section, the term
substantially similar includes any
transaction that is expected to obtain the
same or similar types of tax
consequences and that is either factually
similar or based on the same or similar
tax strategy. Receipt of an opinion
regarding the tax consequences of the
transaction is not relevant to the
determination of whether the
transaction is the same as or
substantially similar to another
transaction. Further, the term
substantially similar must be broadly
construed in favor of registration. For
examples, see § 1.6011—4(c)(4) of this
chapter.

(4) A transaction described in
paragraph (b) of this section is for a
direct or an indirect corporate
participant if it is expected to provide
Federal income tax benefits to any

corporation (U.S. or foreign) whether or
not that corporation participates directly
in the transaction.

(b) Transactions structured for
avoidance or evasion of Federal income
tax—(1) In general. The avoidance or
evasion of Federal income tax will be
considered a significant purpose of the
structure of a transaction if the
transaction is described in paragraph
(b)(2) or (3) of this section. However, a
transaction described in paragraph (b)(3)
of this section need not be registered if
the transaction is described in
paragraph (b)(4) of this section. For
purposes of this section, Federal income
tax benefits include deductions,
exclusions from gross income,
nonrecognition of gain, tax credits,
adjustments (or the absence of
adjustments) to the basis of property,
status as an entity exempt from Federal
income taxation, and any other tax
consequences that may reduce a
taxpayer’s Federal income tax liability
by affecting the amount, timing,
character, or source of any item of
income, gain, expense, loss, or credit.

(2) Listed transactions. A transaction
is described in this paragraph (b)(2) if
the transaction is the same as or
substantially similar to one of the types
of transactions that the Internal Revenue
Service (IRS) has determined to be a tax
avoidance transaction and identified by
notice, regulation, or other form of
published guidance as a listed
transaction. If a transaction becomes a
listed transaction after the date on
which registration would otherwise be
required under this section, and if the
transaction otherwise satisfies the
confidentiality and fee requirements of
paragraphs (a)(2)(ii) and (iii) of this
section, registration shall in all events
be required with respect to any interests
in the transaction that are offered for
sale after the transaction becomes a
listed transaction. However, because a
transaction identified as a listed
transaction is generally considered to
have been structured for a significant
tax avoidance purpose, such a
transaction ordinarily will have been
subject to registration under this section
before becoming a listed transaction if
the transaction previously satisfied the
confidentiality and fee requirements of
paragraphs (a)(2)(ii) and (iii) of this
section.

(3) Other tax-structured transactions.
A transaction is described in this
paragraph (b)(3) if it has been structured
to produce Federal income tax benefits
that constitute an important part of the
intended results of the transaction and
the tax shelter promoter (or other person
who would be responsible for
registration under this section)
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reasonably expects the transaction to be
presented in the same or substantially
similar form to more than one potential
participant, unless the promoter
reasonably determines that—

(i) The potential participant is
expected to participate in the
transaction in the ordinary course of its
business in a form consistent with
customary commercial practice (a
transaction involving the acquisition,
disposition, or restructuring of a
business, including the acquisition,
disposition, or other change in the
ownership or control of an entity that is
engaged in a business, or a transaction
involving a recapitalization or an
acquisition of capital for use in the
taxpayer’s business, shall be considered
a transaction carried out in the ordinary
course of a taxpayer’s business); and

(ii) There is a generally accepted
understanding that the expected Federal
income tax benefits from the transaction
(taking into account any combination of
intended tax consequences) are properly
allowable under the Internal Revenue
Code for substantially similar
transactions. There is no minimum
period of time for which such a
generally accepted understanding must
exist. In general, however, a tax shelter
promoter (or other person who would be
responsible for registration under this
section) cannot reasonably determine
whether the intended tax treatment of a
transaction has become generally
accepted unless information relating to
the tax treatment and tax structure of
such transactions has been in the public
domain (e.g., rulings, published articles,
etc.) and widely known for a sufficient
period of time (ordinarily a period of
years) to provide knowledgeable tax
practitioners and the IRS reasonable
opportunity to evaluate the intended tax
treatment. The mere fact that one or
more knowledgeable tax practitioners
have provided an opinion or advice to
the effect that the intended tax
treatment of the transaction should or
will be sustained, if challenged by the
IRS, is not sufficient to satisfy the
requirements of this paragraph (b)(3)(ii).

(4) Excepted transactions. The
avoidance or evasion of Federal income
tax will not be considered a significant
purpose of the structure of a transaction
if the transaction is described in either
paragraph (b)(4)(i), (ii), or (iii) of this
section.

(i) In the case of a transaction other
than a transaction described in
paragraph (b)(2) of this section, the tax
shelter promoter (or other person who
would be responsible for registration
under this section) reasonably
determines that there is no reasonable
basis under Federal tax law for denial of

any significant portion of the expected
Federal income tax benefits from the
transaction. This paragraph (b)(4)(i)
applies only if the tax shelter promoter
(or other person who would be
responsible for registration under this
section) reasonably determines that
there is no basis that would meet the
standard applicable to taxpayers under
§ 1.6662—-3(b)(3) of this chapter under
which the IRS could disallow any
significant portion of the expected
Federal income tax benefits of the
transaction. Thus, the reasonable basis
standard is not satisfied by an IRS
position that would be merely arguable
or that would constitute merely a
colorable claim. However, the
determination of whether the IRS would
or would not have a reasonable basis for
such a position must take into account
the entirety of the transaction and any
combination of tax consequences that
are expected to result from any
component steps of the transaction,
must not be based on any unreasonable
or unrealistic factual assumptions, and
must take into account all relevant
aspects of Federal tax law, including the
statute and legislative history, treaties,
administrative guidance, and judicial
decisions that establish principles of
general application in the tax law (e.g.,
Gregory v. Helvering, 293 U.S. 465
(1935)). The determination of whether
the IRS would or would not have such
a reasonable basis is qualitative in
nature and does not depend on any
percentage or other quantitative
assessment of the likelihood that the
taxpayer would ultimately prevail if a
significant portion of the expected tax
benefits were disallowed by the IRS.

(ii) The IRS makes a determination by
published guidance that the transaction
is not subject to the registration
requirements of this section.

(iii) The IRS makes a determination
by individual ruling under paragraph
(b)(5) of this section that a specific
transaction is not subject to the
registration requirements of this section
for the taxpayer requesting the ruling.

(5) Requests for ruling. If a tax shelter
promoter (or other person who would be
responsible for registration under this
section) is uncertain whether a
transaction is properly classified as a
confidential corporate tax shelter or is
otherwise uncertain whether
registration is required under this
section, that person may, on or before
the date that registration would
otherwise be required under this
section, submit a request to the IRS for
a ruling as to whether the transaction is
subject to the registration requirements
of this section. If the request fully
discloses all relevant facts relating to the

transaction, that person’s potential
obligation to register the transaction will
be suspended during the period that the
ruling request is pending and, if the IRS
subsequently concludes that the
transaction is a confidential corporate
tax shelter subject to registration under
this section, until the sixtieth day after
the issuance of the ruling (or, if the
request is withdrawn, sixty days from
the date that the request is withdrawn).
In the alternative, that person may
register the transaction in accordance
with the requirements of this section
and append a statement to the Form
8264, “Application for Registration of a
Tax Shelter”, which states that the
person is uncertain whether the
transaction is required to be registered
as a confidential corporate tax shelter,
and that the Form 8264 is being filed on
a protective basis.

(6) Example. The following example
illustrates the application of paragraphs
(b)(1) through (4) of this section.
Assume, for purposes of the example,
that the transaction is not the same as
or substantially similar to any of the
types of transactions that the IRS has
identified as listed transactions under
section 6111 and, thus, is not described
in paragraph (b)(2) of this section. The
example is as follows:

Example. (i) Facts. Y has designed a
combination of financial instruments to be
issued as a package by corporations. The
financial instruments are expected to be
treated as equity for financial accounting
purposes and as debt giving rise to allowable
interest deductions for Federal income tax
purposes. Y reasonably expects to present
this method of raising capital to more than
one potential corporate participant. Assume
that, because of the unusual nature of the
combination of financial instruments, Y
cannot conclude either that the transaction
represented by the financial instruments is in
customary commercial form or that there is
a generally accepted understanding that
interest deductions are available to issuers of
substantially similar combinations of
financial instruments. Further, assume that Y
cannot reasonably determine that the IRS
would have no reasonable basis to deny the
deductions.

(ii) Analysis. The transaction represented
by this combination of financial instruments
is a transaction described in paragraph (b)(3)
of this section. However, if Y is uncertain
whether this transaction is described in
paragraph (b)(3) of this section, or is
otherwise uncertain whether registration is
required, Y may apply for a ruling under
paragraph (b)(5) of this section, and Y will
not be required to register the transaction
while the ruling is pending or for sixty days
thereafter.

(c) Conditions of confidentiality—(1)
In general. All the facts and
circumstances relating to the transaction
will be considered when determining
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whether an offer is made under
conditions of confidentiality as
described in section 6111(d)(2),
including prior conduct of the parties.
Pursuant to section 6111(d)(2)(A), if an
offeree’s disclosure of the tax treatment
or tax structure of the transaction is
limited in any manner by an express or
implied understanding or agreement
with or for the benefit of any tax shelter
promoter, an offer is considered made
under conditions of confidentiality,
whether or not such understanding or
agreement is legally binding. The tax
treatment of a transaction is the
purported or claimed Federal income
tax treatment of the transaction. The tax
structure of a transaction is any fact that
may be relevant to understanding the
purported or claimed Federal income
tax treatment of the transaction.
Pursuant to section 6111(d)(2)(B), an
offer will also be considered made
under conditions of confidentiality in
the absence of any such understanding
or agreement if any tax shelter promoter
knows or has reason to know that the
offeree’s use or disclosure of
information relating to the tax treatment
or tax structure of the transaction is
limited for the benefit of any person
other than the offeree in any other
manner, such as where the transaction
is claimed to be proprietary or exclusive
to the tax shelter promoter or any party
other than the offeree.

(2) Exceptions—(i) Securities law. An
offer is not considered made under
conditions of confidentiality if
disclosure of the tax treatment or tax
structure of the transaction is subject to
restrictions reasonably necessary to
comply with securities laws and such
disclosure is not otherwise limited.

(ii) Mergers and acquisitions. In the
case of a proposed taxable or tax-free
acquisition of historic assets of a
corporation (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that
constitute an active trade or business
the acquirer intends to continue, or a
proposed taxable or tax-free acquisition
of more than 50 percent of the stock of
a corporation (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that owns
historic assets used in an active trade or
business the acquirer intends to
continue, the transaction is not
considered offered under conditions of
confidentiality under paragraph (c)(1) of
this section if the offeree is permitted to
disclose the tax treatment and tax
structure of the transaction no later than
the earlier of the date of the public
announcement of discussions relating to
the transaction, the date of the public
announcement of the transaction, or the

date of the execution of an agreement
(with or without conditions) to enter
into the transaction. However, this
exception is not available where the
offeree’s ability to consult any tax
advisor (including a tax advisor
independent from all other entities
involved in the transaction) regarding
the tax treatment or tax structure of the
transaction is limited in any way.

(3) Presumption. Unless facts and
circumstances indicate otherwise, an
offer is not considered made under
conditions of confidentiality if the tax
shelter promoter provides express
written authorization to each offeree
permitting the offeree (and each
employee, representative, or other agent
of such offeree) to disclose to any and
all persons, without limitation of any
kind, the tax treatment and tax structure
of the transaction, and all materials of
any kind (including opinions or other
tax analyses) that are provided to the
offeree related to such tax treatment and
tax structure. Except as provided in
paragraph (c)(2) of this section, this
presumption is available only in cases
in which each written authorization
permits the offeree to disclose the tax
treatment and tax structure of the
transaction immediately upon
commencement of discussions with the
tax shelter promoter providing the
authorization and each written
authorization is given no later than 30
days from the day the tax shelter
promoter commenced discussions with
the offeree. A transaction that is
exclusive or proprietary to any party
other than the offeree will not be
considered offered under conditions of
confidentiality if written authorization
to disclose is provided to the offeree in
accordance with this paragraph (c)(3)
and the transaction is not otherwise
confidential.

(d) Determination of fees. All the facts
and circumstances relating to the
transaction will be considered when
determining the amount of fees, in the
aggregate, that the tax shelter promoters
may receive. For purposes of this
paragraph (d), all consideration that tax
shelter promoters may receive is taken
into account, including contingent fees,
fees in the form of equity interests, and
fees the promoters may receive for other
transactions as consideration for
promoting the tax shelter. For example,
if a tax shelter promoter may receive a
fee for arranging a transaction that is a
confidential corporate tax shelter and a
separate fee for another transaction that
is not a confidential corporate tax
shelter, part or all of the fee paid with
respect to the other transaction may be
treated as a fee paid with respect to the
confidential corporate tax shelter if the

facts and circumstances indicate that
the fee paid for the other transaction is
in consideration for the confidential
corporate tax shelter. For purposes of
determining whether the tax shelter
promoters may receive fees in excess of
$100,000, the fees from all substantially
similar transactions are considered part
of the same tax shelter and must be
aggregated.

(e) Registration—(1) Time for
registering—(i) In general. A tax shelter
must be registered not later than the day
on which the first offering for sale of
interests in the shelter occurs. An offer
to participate in a confidential corporate
tax shelter shall be treated as an offer for
sale. If interests in a confidential
corporate tax shelter were first offered
for sale on or before February 28, 2000,
the first offer for sale of interests in the
shelter that occurs after February 28,
2000 shall be considered the first offer
for sale under this section.

(ii) Special rule. If a transaction
becomes a confidential corporate tax
shelter (e.g., because of a change in the
law or factual circumstances, or because
the transaction becomes a listed
transaction) subsequent to the first
offering for sale after February 28, 2000,
and the transaction was not previously
required to be registered as a
confidential corporate tax shelter under
this section, the transaction must be
registered under this section if interests
are offered for sale after the transaction
becomes a confidential corporate tax
shelter. The transaction must be
registered by the next offering for sale of
interests in the shelter. If, subsequent to
the first offering for sale, a transaction
becomes a confidential corporate tax
shelter because the transaction becomes
a listed transaction on or after February
28, 2003, and the transaction was not
previously required to be registered as a
confidential corporate tax shelter under
this section, the transaction must be
registered under this section within 60
days after the transaction becomes a
listed transaction/confidential corporate
tax shelter if any interests were offered
for sale within the previous six years.

(2) Procedures for registering. To
register a confidential corporate tax
shelter, the person responsible for
registering the tax shelter must file Form
8264, “Application for Registration of a
Tax Shelter”. (Form 8264 is also used to
register tax shelters defined in section
6111(c).) Similar to the treatment
provided under Q&A-22 and Q&A—48 of
§301.6111-1T, transactions involving
similar business assets and similar plans
or arrangements that are offered to
corporate taxpayers by the same person
or related persons are aggregated and
considered part of a single tax shelter.
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However, in contrast with the
requirement of Q&A—48 of § 301.6111—
1T, the tax shelter promoter may file a
single Form 8264 with respect to any
such aggregated tax shelter, provided an
amended Form 8264 is filed to reflect
any material changes and to include any
additional or revised written materials
presented in connection with an offer to
participate in the shelter. Furthermore,
all transactions that are part of the same
tax shelter and that are to be carried out
by the same corporate participant (or
one or more other members of the same
affiliated group within the meaning of
section 1504) must be registered on the
same Form 8264.

(f) Definition of tax shelter promoter.
For purposes of section 6111(d)(2) and
this section, the term tax shelter
promoter includes a tax shelter
organizer and any other person who
participates in the organization,
management or sale of a tax shelter (as
those persons are described in section
6111(e)(1) and §301.6111-1T (Q&A—26
through Q&A-33) or any person related
(within the meaning of section 267 or
707) to such tax shelter organizer or
such other person.

(g) Person required to register—(1)
Tax shelter promoters. The rules in
section 6111 (a) and (e) and §301.6111—
1T (Q&A-34 through Q&A—-39)
determine who is required to register a
confidential corporate tax shelter. A
promoter of a confidential corporate tax
shelter must register the tax shelter only
if it is a person required to register
under the rules in section 6111(a) and
(e) and §301.6111-1T (Q&A—-34 through
Q&A-39).

(2) Persons who discuss the
transaction; all promoters are foreign
persons—(i) In general. If all of the tax
shelter promoters of a confidential
corporate tax shelter are foreign persons,
any person who discusses participation
in the transaction must register the
shelter under this section within 90
days after beginning such discussions.

(ii) Exceptions. Registration by a
person discussing participation in a
transaction is not required if either—

(A) The person does not participate,
directly or indirectly, in the shelter and
notifies the tax shelter promoter in
writing, within 90 days of beginning
such discussions, that the person will
not participate; or

(B) Within 90 days after beginning
such discussions, the person obtains
and reasonably relies on both—

(1) A written statement from one of
the tax shelter promoters that such
promoter has registered the tax shelter
under this section; and

(2) A copy of the registration.

(iii) Determination of foreign status.
For purposes of this paragraph (g)(2), a
person must presume that all tax shelter
promoters are foreign persons unless the
person either—

(A) Discusses participation in the tax
shelter with a promoter that is a United
States person; or

(B) Obtains and reasonably relies on
a written statement from one of the
promoters that at least one of the
promoters is a United States person.

(iv) Discussion. Discussing
participation in a transaction includes
discussing such participation with any
person that conveys the tax shelter
promoter’s proposal. For purposes of
this paragraph (g)(2), any person that
participates directly or indirectly in a
transaction will be treated as having
discussed participation in the
transaction not later than the date of the
agreement to participate. Thus, a tax
shelter participant will be treated as
having discussed participation in the
transaction even if all discussions were
conducted by an intermediary and the
agreement to participate was made
indirectly through another person acting
on the participant’s behalf (for example,
through an intermediary empowered to
commit the participant to participate in
the shelter).

(v) Special rule for controlled entities.
A person (first person) will be treated as
participating indirectly in a confidential
corporate tax shelter if a foreign person
controlled by the first person
participates in the shelter, and a
significant purpose of the shelter is the
avoidance or evasion of the first
person’s Federal income tax. For
purposes of this paragraph (g)(2)(v),
control of a foreign corporation or
partnership will be determined under
the rules of section 6038(e)(2) and (3),
except that such section shall be applied
by substituting “10” for “50” each place
it appears and “‘at least” for “more
than” each place it appears. In addition,
section 6038(e)(2) shall be applied for
these purposes without regard to the
constructive ownership rules of section
318 and by treating stock as owned if it
is owned directly or indirectly. Section
6038(e)(3) shall be applied for these
purposes without regard to the last
sentence of section 6038(e)(3)(B). Any
beneficiary with a 10 percent or more
interest in a foreign trust or estate shall
be treated as controlling that trust or
estate for purposes of this paragraph
©)2)(v).

(vi) Other rules. (A) For purposes of
the registration requirements under
section 6111(d)(3), it is presumed that
the tax shelter promoters will receive
fees in excess of $100,000 in the
aggregate unless the person responsible

for registering the tax shelter can show
otherwise.

(B) Any person treated as a tax shelter
promoter under section 6111(d) solely
by reason of being related (within the
meaning of section 267 or 707) to a
foreign promoter will be treated as a
foreign promoter for purposes of this
paragraph (g)(2).

(h) Effective dates. This section
applies to confidential corporate tax
shelters in which any interests are
offered for sale after February 28, 2000.
If an interest is sold after February 28,
2000, it is treated as offered for sale after
February 28, 2000, unless the sale was
pursuant to a written binding contract
entered into on or before February 28,
2000. However, paragraphs (a) through
(g) of this section apply to confidential
corporate tax shelters in which any
interests are offered for sale on or after
February 28, 2003, and to transactions
described in paragraph (e)(1)(ii) of this
section. The rules that apply to
confidential corporate tax shelters in
which any interests are offered for sale
after February 28, 2000, and before
February 28, 2003, are contained in
§301.6111-2T in effect prior to
February 28, 2003 (see 26 CFR part 301
revised as of April 1, 2002, 2002-28
I.R.B 91, and 2002—45 I.R.B. 823 (see
§601.601(d)(2) of this chapter)).

§301.6111-2T

Par. 24. Section 301.6111-2T is
removed.

Par. 25. Section 301.6112-1 is added
as follows:

[Removed]

§301.6112-1 Requirement to prepare,
maintain, and furnish lists with respect to
potentially abusive tax shelters.

(a) In general. Each organizer and
seller, as described in paragraph (c) of
this section, of a transaction that is a
potentially abusive tax shelter, as
described in paragraph (b) of this
section, shall prepare and maintain a
list of persons in accordance with
paragraph (e) of this section and upon
request shall furnish such list to the
Internal Revenue Service (IRS) in
accordance with paragraph (g) of this
section.

(b) Potentially abusive tax shelters.
For purposes of this section, a
potentially abusive tax shelter is any
transaction that is a section 6111 tax
shelter, as described in paragraph (b)(1)
of this section, or that has a potential for
tax avoidance or evasion, as described
in paragraph (b)(2) of this section. The
term transaction includes all of the
factual elements relevant to the
expected tax treatment of any
investment, entity, plan, or
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arrangement, and includes any series of
steps carried out as part of a plan.

(1) Transaction that is a section 6111
tax shelter. A section 6111 tax shelter is
any transaction that is required to be
registered with the IRS under section
6111, regardless of whether that tax
shelter is properly registered pursuant
to section 6111.

(2) Transaction that has a potential
for tax avoidance or evasion—(i) In
general. A transaction that has a
potential for tax avoidance or evasion
includes—

(A) Any listed transaction as defined
in §1.6011-4(b)(2) of this chapter that is
subject to disclosure under §§ 1.6011-4,
20.6011—4, 25.6011-4, 31.6011-4,
53.6011-4, 54.6011—4, or 56.6011—4 of
this chapter;

(B) Any transaction that a potential
material advisor (at the time the
transaction is entered into or an interest
is acquired) knows is or reasonably
expects will become a reportable
transaction under § 1.6011—4(b)(3)
through (7) of this chapter; and

(C) Any interest in a type of
transaction that is transferred if the
transferor knows or reasonably expects
that the transferee will sell or transfer an
interest in that type of transaction to
another transferee (subsequent
participant), and the type of transaction
would be a listed transaction under
§§1.6011-4, 20.6011-4, 25.6011-4,
31.6011—4, 53.6011-4, 54.6011—4, or
56.6011—4 of this chapter, or a
transaction described in § 1.6011—4(b)(3)
through (7) of this chapter assuming that
the relevant thresholds are met.

(ii) The determination of whether a
transaction has the potential for tax
avoidance or evasion does not depend
upon whether the transaction is
properly disclosed pursuant to
§§1.6011-4, 20.6011-4, 25.6011-4,
31.6011—4, 53.6011-4, 54.6011—4, or
56.6011—4 of this chapter.

(iii) If a transaction becomes a
potentially abusive tax shelter on or
after February 28, 2003, because it is a
listed transaction as defined in
§ 1.6011—4 of this chapter and is subject
to disclosure under § 1.6011—4 of this
chapter this section shall apply with
respect to any such transaction entered
into or any interest acquired therein
after February 28, 2000 (including
interests acquired before the transaction
becomes a listed transaction). If a
transaction becomes a listed transaction
as defined in § 1.6011—4 of this chapter
and is subject to disclosure under
§§20.6011-4, 25.6011—4, 31.6011-4,
53.6011—4, 54.6011—4, or 56.6011—4 of
this chapter, this section shall apply
with respect to any such transaction
entered into or any interest acquired

therein on or after January 1, 2003
(including interests acquired before the
transaction becomes a listed
transaction).

(c) Organizer and seller—(1) In
general. A person is an organizer of, or
a seller of an interest in, a transaction
that is a potentially abusive tax shelter
if that person is a material advisor, as
described in paragraph (c)(2) of this
section, with respect to that transaction.

(2) Material advisor—(i) In general. A
person is a material advisor with respect
to a transaction that is a potentially
abusive tax shelter if the person is
required to register the transaction
under section 6111; or the person
receives or expects to receive at least a
minimum fee (as defined in paragraph
(c)(3) of this section) with respect to the
transaction, and the person makes a tax
statement (as defined in paragraph
(c)(2)(iii) of this section) to or for the
benefit of—

(A) A taxpayer who is required to
disclose the transaction under
§§1.6011-4, 20.6011—4, 25.6011-4,
31.6011—4, 53.6011—-4, 54.6011-4, or
56.6011—4 of this chapter because the
transaction is a listed transaction or who
would have been required to disclose a
listed transaction under §§1.6011—4,
20.6011-4, 25.6011-4, 31.6011-4,
53.6011—4, 54.6011—4, or 56.6011—4 of
this chapter if the transaction had
become a listed transaction within the
statute of limitations period in § 1.6011—
4(e)(2);

(B) A taxpayer who the potential
material advisor (at the time the
transaction is entered into) knows is or
reasonably expects to be required to
disclose the transaction under § 1.6011—
4 because the transaction is or is
reasonably expected to become a
transaction described in §1.6011—4(b)(3)
through (7);

(C) A person who is required to
register the transaction under section
6111;

(D) A person who purchases (or
otherwise acquires) an interest in a
section 6111 tax shelter; or

(E) A transferee of an interest if the
interest is described in paragraph
(b)(2)(1)(C) of this section.

(ii) Special rules. A material advisor
generally does not include a person who
makes a tax statement solely in the
person’s capacity as an employee,
shareholder, partner or agent of another
person. Any tax statement made by that
person will be attributed to that person’s
employer, corporation, partnership or
principal. However, a person shall be
treated as a material advisor if that
person forms or avails of an entity with
the purpose of avoiding the rules of

section 6111 or 6112 or the penalties
under section 6707 or 6708.

(iii) Tax statement—(A) In general. A
tax statement means any statement, oral
or written, that relates to a tax aspect of
a transaction that causes the transaction
to be a reportable transaction as defined
in § 1.6011—4(b)(2) through (7) or a tax
shelter as described in section 6111.

(B) Confidential transactions. A tax
statement relates to an aspect of a
transaction that causes it to be a
confidential transaction if the statement
concerns a tax benefit related to the
transaction and either the taxpayer’s
disclosure of the tax treatment or tax
structure of the transaction is limited in
the manner described in § 1.6011—
4(b)(3) of this chapter by or for the
benefit of the person making the
statement, or the person making the
statement knows the taxpayer’s
disclosure of the tax structure or tax
aspects of the transaction is limited in
the manner described in §1.6011—
4(b)(3) of this chapter.

(C) Transactions with contractual
protection. A tax statement relates to an
aspect of a transaction that causes it to
be a transaction with contractual
protection if the statement concerns a
tax benefit related to the transaction and
either—

(1) The taxpayer has the right to a full
or partial refund of fees paid to the
person making the statement or if these
fees are contingent in the manner
described in § 1.6011—4(b)(4) of this
chapter; or

(2) The person making the statement
knows that the taxpayer has the right to
a full or partial refund of fees (as
described in § 1.6011—4(b)(4)(ii)) paid to
another if all or part of the intended tax
consequences from the transaction are
not sustained or that fees (as described
in § 1.6011-4(b)(4)(ii)) paid by the
taxpayer to another are contingent on
the taxpayer’s realization of tax benefits
from the transaction in the manner
described in § 1.6011-4(b)(4) of this
chapter.

(D) Loss transactions. A tax statement
relates to an aspect of a transaction that
causes it to be a loss transaction if the
statement concerns an item that gives
rise to a loss described in §1.6011—
4(b)(5) of this chapter.

(E) Transactions with a significant
book-tax difference. A tax statement
relates to an aspect of a transaction that
causes it to be a transaction with a
significant book-tax difference if the
statement concerns an item that gives
rise to a book-tax difference described in
§ 1.6011-4(b)(6) of this chapter.

(F) Transactions involving a brief
asset holding period. A tax statement
relates to an aspect of a transaction
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involving a brief asset holding period if
the statement concerns an item that
gives rise to a tax credit described in
§1.6011—4(b)(7) of this chapter.

(iv) Exceptions—(A) Post-filing
advice. A person will not be considered
to be a material advisor with respect to
a transaction if that person does not
make or provide a tax statement
regarding the transaction until after the
first tax return reflecting tax benefit(s) of
the transaction is filed with the IRS.

(B) Publicly-filed statements. A tax
statement with respect to a transaction
that includes only information about the
transaction contained in publicly-
available documents filed with the
Securities and Exchange Commission no
later than the close of the transaction
will not be considered a tax statement
to or for the benefit of a person
described in paragraph (c)(2)(i)(A)
through (E) of this section.

(3) Minimum fee—(i) In general. The
minimum fee is $250,000 for a
transaction if every person to whom or
for whose benefit the potential material
advisor makes or provides a tax
statement with respect to the transaction
is a corporation. The minimum fee is
$50,000 for a transaction if any person
to whom or for whose benefit a potential
material advisor makes or provides a tax
statement with respect to the transaction
is a partnership or trust, unless all
owners or beneficiaries are corporations
(looking through any partners or
beneficiaries that are themselves
partnerships or trusts), in which case
the minimum fee is $250,000. For all
other transactions, the minimum fee is
$50,000. For purposes of this paragraph
(c)(3)(i) a corporation means a
corporation other than an S corporation.

(i1) Listed transactions. For listed
transactions described in §§ 1.6011—
4(b)(2), 20.6011-4(a), 25.6011—4(a),
31.6011—4(a), 53.6011—4(a), 54.6011—
4(a), or 56.6011—4(a) of this chapter, the
minimum fees in paragraph (c)(3)(i) of
this section are reduced from $250,000
to $25,000 and from $50,000 to $10,000.

(iii) Determination of fees. In
determining whether the minimum fee
threshold is satisfied, all fees for
services for advice (whether or not tax
advice) or for the implementation of a
transaction that is a potentially abusive
tax shelter are taken into account. For
purposes of this section, the minimum
fee threshold must be met
independently for each transaction that
is a potentially abusive tax shelter and
aggregation of fees among transactions is
not required. Fees for advice or
implementation include consideration
in whatever form paid, whether in cash
or in kind, for services to analyze the
transaction (whether or not related to

the tax consequences of the transaction),
for services to implement the
transaction, for services to document the
transaction, and for services to prepare
tax returns to the extent return
preparation fees are unreasonable in
light of all of the facts and
circumstances. The IRS will scrutinize
carefully all of the facts and
circumstances in determining whether
consideration received in connection
with a transaction that is a potentially
abusive tax shelter constitutes fees for
purposes of this section.

(d) Definitions. For purposes of this
section, the following terms are defined
as follows:

(1) Interest. The term interest
includes, but is not limited to, any right
to participate in a transaction by reason
of a partnership interest, a shareholder
interest, or a beneficial interest in a
trust; any interest in property (including
a leasehold interest); the entry into a
leasing arrangement or a consulting,
management or other agreement for the
performance of services; or any interest
in any other investment, entity, plan, or
arrangement. The term interest includes
any interest that purportedly entitles the
direct or indirect holder of the interest
to any tax consequence (including, but
not limited to, a deduction, loss, or
adjustment to tax basis in an asset)
arising from the transaction. An interest
also includes information or services
regarding the organization or structure
of the transaction if the information or
services are relevant to the potential tax
consequences of the transaction.

(2) Substantially similar. The term
substantially similar includes any
transaction that is expected to obtain the
same or similar types of tax
consequences and that is either factually
similar or based on the same or similar
tax strategy. Receipt of an opinion
regarding the tax consequences of the
transaction is not relevant to the
determination of whether the
transaction is the same as or
substantially similar to another
transaction. Further, the term
substantially similar must be broadly
construed in favor of list maintenance.

(3) Person. The term person means
any person described in section
7701(a)(1), including an affiliated group
of corporations that join in the filing of
a consolidated return under section
1501.

(4) Related party. A person is a related
party with respect to another person if
such person bears a relationship to such
other person described in section 267 or
707.

(5) Tax. For purposes of this section,
the term fax means Federal tax.

(6) Tax benefit. A tax benefit includes
deductions, exclusions from gross
income, nonrecognition of gain, tax
credits, adjustments (or the absence of
adjustments) to the basis of property,
status as an entity exempt from Federal
income taxation, and any other tax
consequences that may reduce a
taxpayer’s Federal tax liability by
affecting the amount, timing, character,
or source of any item of income, gain,
expense, loss, or credit.

(7) Tax return. For purposes of this
section, the term fax return means a
Federal tax return and a Federal
information return.

(8) Tax treatment. The tax treatment
of a transaction is the purported or
claimed Federal tax treatment of the
transaction.

(9) Tax structure. The tax structure of
a transaction is any fact that may be
relevant to understanding the purported
or claimed Federal tax treatment of the
transaction.

(e) Preparation and maintenance of
lists—(1) In general. A separate list of
persons must be prepared and
maintained for each transaction that is
a potentially abusive tax shelter.
However, one list must be maintained
for substantially similar transactions
that are potentially abusive tax shelters.
A list may be maintained on paper, card
file, magnetic media, or in any other
form, provided the method of
maintaining the list enables the IRS to
determine without undue delay or
difficulty the information required in
paragraph (e)(3) of this section.

(2) Persons required to be included on
lists—(i) In general. A material advisor
is required to list each person described
in paragraphs (c)(2)(i)(A) through (D) of
this section to whom (or for whose
benefit) the material advisor makes or
provides a tax statement with respect to
a transaction that is a potentially
abusive tax shelter. However, a material
advisor is not required to list a person
described in paragraph (c)(2)(i)(A) of
this section if that person entered into,
or acquired an interest in, a listed
transaction more than 6 years before the
transaction was listed.

(ii) Subsequent participant. A
material advisor must list any
subsequent participant if the material
advisor knows the identity of that
subsequent participant, and the material
advisor knows that the subsequent
participant either entered into a
transaction that must be disclosed under
§ 1.6011—4(b) of this chapter or sold or
transferred to another subsequent
participant an interest in that type of
transaction.

(iii) Section 6111 registrant. A
material advisor required to register a
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transaction under section 6111 also
must list each person who purchases (or
otherwise acquires) an interest in the
transaction.

(iv) Examples. The following
examples illustrate the provisions of
this section:

Example 1. An investment firm provides
a tax statement as to a type of transaction to
three taxpayers: Corporation X, Corporation
Y, and Corporation Z (all of which are C
corporations). Each taxpayer agrees to pay
the investment firm $300,000 in connection
with the transaction, and each taxpayer
engages in a separate transaction (transaction
X, transaction Y, and transaction Z,
respectively). At the time the transactions are
entered into, the investment firm knows or
reasonably expects that the transactions will
result in a single taxable year loss of $9
million for Corporation X, $15 million for
Corporation Y, and $12 million for
Corporation Z. The transactions do not
satisfy the definitions of a reportable
transaction under § 1.6011-4(b)(2), (3), (4),
(6) or (7) of this chapter.

(i) Transaction X. At the time transaction
X is entered into, the investment firm does
not know or reasonably expect that the
transaction is a reportable transaction,
because the $9 million loss associated solely
with transaction X does not satisfy the $10
million threshold under § 1.6011-4(b)(5) of
this chapter (relating to loss transactions).
Accordingly, transaction X is not a
potentially abusive tax shelter. The
investment firm is not required to maintain
a list with respect to transaction X.

(ii) Transactions Y and Z. The investment
firm satisfies the requirements for being a
material advisor with respect to transaction
Y and transaction Z. First, both of the
transactions are potentially abusive tax
shelters with respect to the investment firm
because the investment firm knows, or
reasonably expects, at the time the
transactions are entered into, that the losses
for each of Corporation Y and Z will exceed
the $10 million threshold and, thus, the
investment firm knows or reasonably expects
that the transactions are or will become
reportable transactions under § 1.6011—
4(b)(5) of this chapter (relating to loss
transactions). Second, the investment firm
provides a tax statement to Corporation Y
and Corporation Z as to the transactions.
Third, the investment firm receives $300,000
in connection with each transaction (viewed
independently of each other and without
regard to any other transaction), which
exceeds the minimum fee with respect to
each transaction ($250,000). Accordingly, the
investment firm must maintain a list with
respect to transactions Y and Z. Because
transactions Y and Z are based on the same
or similar tax strategy, transactions Y and Z

are substantially similar transactions, and the
investment firm must keep one list with
respect to both transactions. The list must
contain information about Corporation Y and
Corporation Z (see paragraph (e)(2)(i) of this
section).

Example 2. (i) Corporation M provides a
tax statement to Corporation N (a C
corporation) describing the potential loss
from a type of transaction. Corporation N
pays Corporation M $300,000 for the
information about that type of transaction.
Corporation M knows that Corporation N will
sell the information to Taxpayer O (a C
corporation) and Taxpayer P (an individual),
and that Taxpayer O and Taxpayer P will
participate in transactions of the type that
Corporation M described to Corporation N.
Corporation N, in turn, provides a tax
statement as to that type of transaction to
Taxpayer O and Taxpayer P. Each taxpayer
agrees to pay Corporation N $250,000 in
connection with its transaction, and each
taxpayer engages in a separate transaction
(transaction O and transaction P,
respectively). At the time the transactions are
entered into, both Corporation M and
Corporation N know that the transactions are
or will become reportable transactions under
§1.6011—4(b)(5) of this chapter.

(ii) Corporation N is a material advisor
with respect to transaction O and transaction
P. First, at the time the transactions are
entered into, Corporation N knows that the
transactions are reportable transactions.
Thus, the transactions are potentially abusive
tax shelters. Second, Corporation N provides
a tax statement to Taxpayer O and Taxpayer
P as to the transactions. Third, Corporation
N receives $250,000 in connection with
transaction O and transaction P (each viewed
independently of any other transaction),
which equals or exceeds the minimum fee for
those transactions ($50,000 and $250,000,
respectively). Accordingly, Corporation N
must keep a list with respect to transaction
O and transaction P. The list must contain
information about Taxpayer P (see paragraph
(e)(2)(i) of this section). Because transactions
O and P are based on the same or similar tax
strategy, transactions O and P are
substantially similar transactions, and
Corporation N must keep one list with
respect to both transactions. The list must
contain information about Taxpayer O and
Taxpayer P (see (e)(2)(i) of this section).

(iii) Corporation M’s tax statement to
Corporation N constitutes a potentially
abusive tax shelter under paragraph (b)(2)(C)
of this section. Corporation M transferred
information to Corporation N regarding the
potential tax consequences of a type of
transaction that, if entered into and if the
relevant thresholds are met, would be a
reportable transaction described in § 1.6011—
4(b)(5). In addition, Corporation M knew that
Corporation N would transfer that

information to another person. Corporation
M is a material advisor with respect to that
potentially abusive tax shelter. Corporation
M made a tax statement to Corporation N and
Corporation M received $300,000 in
connection with the potentially abusive tax
shelter, which exceeds the minimum fee for
that transaction ($250,000). Accordingly,
Corporation M must keep a list with respect
to that potentially abusive tax shelter. The
list must contain information with respect to
Corporation N (see paragraph (e)(2)(i) of this
section). The list must also contain
information about Taxpayer O and Taxpayer
P because Corporation M knows the identity
of Taxpayer O and Taxpayer P, and
Corporation M knows that Taxpayer O and
Taxpayer P entered into transaction O and
transaction P, respectively (see paragraph
(e)(2)(ii) of this section).

(3) Contents—I(i) In general. Each list
must contain the following
information—

(A) The name of each transaction that
is a potentially abusive tax shelter and
the registration number, if any, obtained
under section 6111;

(B) The TIN (as defined in section
7701(a)(41)), if any, of each transaction;
(C) The name, address, and TIN of

each person required to be on the list;

(D) If applicable, the number of units
(i.e., percentage of profits, number of
shares, etc.) acquired by each person
required to be included on the list, if
known by the material advisor;

(E) The date on which each person
required to be included on the list
entered into each transaction, if known
by the material advisor;

(F) The amount invested in each
transaction by each person required to
be included on the list, if known by the
material advisor;

(G) A detailed description of each
transaction that describes both the tax
structure and its expected tax treatment;

(H) A summary or schedule of the tax
treatment that each person is intended
or expected to derive from participation
in each transaction, if known by the
material advisor;

(I) Copies of any additional written
materials, including tax analyses or
opinions, relating to each transaction
that are material to an understanding of
the purported tax treatment or tax
structure of the transaction that have
been shown or provided to any person
who acquired or may acquire an interest
in the transactions, or to their
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representatives, tax advisors, or agents,
by the material advisor or any related
party or agent of the material advisor.
However, a material advisor is not
required to retain earlier drafts of a
document provided the material advisor
retains a copy of the final document (or,
if there is no final document, the most
recent draft of the document) and the
final document (or most recent draft)
contains all the information in the
earlier drafts of such document that is
material to an understanding of the
purported tax treatment or the tax
structure of the transaction; and

(J) For each person required to be on
the list, if the interest in the transaction
was not acquired from the material
advisor maintaining the list, the name of
the person from whom the interest was
acquired.

(ii) [Reserved]

(f) Retention of lists. Each material
advisor must maintain the list described
in paragraph (e) of this section for seven
years following the earlier of the date on
which the material advisor last made a
tax statement relating to the transaction,
or the date the transaction was entered
into, if known. If the material advisor
required to prepare, maintain, and
furnish the list is a corporation,
partnership, or other entity (entity) that
has dissolved or liquidated before
completion of the seven-year period, the
person responsible under state law for
winding up the affairs of the entity must
prepare, maintain and furnish the list on
behalf of the entity, unless the entity
submits the list to the Office of Tax
Shelter Analysis (OTSA) within 60 days
after the dissolution or liquidation. If
state law does not specify any person as
responsible for winding up the affairs,
then each of the directors of the
corporation, the general partners of the
partnership, or the trustees, owners, or
members of the entity are responsible
for preparing, maintaining and
furnishing the list on behalf of the
entity, unless the entity submits the list
to the Office of Tax Shelter Analysis
(OTSA) within 60 days after the
dissolution or liquidation. The
responsible person must also provide
notice to OTSA of such dissolution or
liquidation within 60 days after the
dissolution or liquidation. The list and
the notice provided to OTSA may be
sent to: IRS LM:PFTG:OTSA, Large &
Mid-Size Business Division, 1111
Constitution Ave., NW., Washington,
DC 20224, or to such other address as
provided by the Commissioner.

(g) Furnishing of lists—(1) In general.
Each material advisor and person
responsible for maintaining a list of
persons must, upon written request by
the IRS, furnish the list to the IRS

within 20 days from the day on which
the request is provided. The request is
not required to be in the form of an
administrative summons. The list may
be furnished to the IRS on paper, card
file, magnetic media, or in any other
form, provided the method of furnishing
the list enables the IRS to determine
without undue delay or difficulty the
information required in paragraph (e)(3)
of this section.

(2) Claims of privilege—(i) In any case
in which an attorney or federally
authorized tax practitioner within the
meaning of section 7525 is required to
maintain a list with respect to a
transaction that is a potentially abusive
tax shelter, and that person has a
reasonable belief that information
specified in paragraph (e)(3)(i)(I)
required to be furnished under this
paragraph (g) is protected by the
attorney-client privilege or by the
confidentiality privilege of section
7525(a), the attorney or federally
authorized tax practitioner must still
maintain the list of persons pursuant to
the requirements of this section. When
the list is requested by the IRS, as
provided in paragraph (g)(1) of this
section, the material advisor may assert
a privilege claim as to the information
specified in paragraph (e)(3)(i)(I) subject
to the requirements of this paragraph
©)(2).

(ii) The claimed privilege must be
supported by a statement that is signed
by the attorney or federally authorized
tax practitioner under penalties of
perjury, must identify and describe (as
set forth in this paragraph (g)(2)) the
nature of each document that is not
produced which will allow the IRS to
determine the applicability of the
privilege or protection claimed, without
revealing the privileged information
itself, and must include the following
representations with respect to each
document for which the privilege is
claimed—

(A) Specifically represent that the
information was a confidential
practitioner-client communication and,
in the case of information which a
federally authorized tax practitioner
claims is privileged under section 7525,
that the omitted information was not
part of tax advice that constituted the
promotion of the direct or indirect
participation of a corporation in any tax
shelter (as defined in section
6662(d)(2)(C)(iii)); and

(B) Specifically represent that to the
best of such person’s knowledge and
belief, that the person and all others in
possession of the omitted information
did not disclose the omitted information
to any person whose receipt of such

information would result in a waiver of
the privilege.

(iii) Identification and description of
a document includes, but is not limited
to—

(A) The date appearing on such
document or, if it has no date, the date
or approximate date that such document
was created;

(B) The general nature, description
and purpose of such document and the
identity of the person who signed such
document, and, if it was not signed, the
identity of each person who prepared it;
and

(C) The identity of each person to
whom such document was addressed
and the identity of each person, other
than such addressee, to whom such
document, or a copy thereof, was given
or sent.

(h) Designation agreements. If more
than one material advisor is required to
maintain a list of persons, in accordance
with paragraph (e) of this section, for a
potentially abusive tax shelter, the
material advisors may designate by
written agreement a single material
advisor to maintain the list or a portion
of the list. The designation of one
material advisor to maintain the list
does not relieve the other material
advisors from their obligation to furnish
the list to the IRS in accordance with
paragraph (g)(1) of this section, if the
designated material advisor fails to
furnish the list to the IRS in a timely
manner. A material advisor is not
relieved from the requirement of this
section because a material advisor is
unable to obtain the list from any
designated material advisor, any
designated material advisor did not
maintain a list, or the list maintained by
any designated material advisor is not
complete.

(i) Procedure for obtaining rulings. A
person may submit a request to the IRS
for a ruling as to whether a specific
transaction will be considered a
potentially abusive tax shelter for
purposes of this section and whether
that person is a material advisor with
respect to that transaction. If the request
fully discloses all relevant facts relating
to the transaction (including all facts
relevant to the person’s relationship to
such transaction), then the requirement
to maintain a list shall be suspended for
that person during the period that the
ruling request is pending and for 60
days thereafter; however, if it is
ultimately determined that the
transaction is a potentially abusive tax
shelter and that the person is a material
advisor with respect to that transaction,
the pendency of such a ruling request
shall not affect the requirement to
maintain the list, nor shall it affect the
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persons required to be included on the
list (including persons who acquired
interests in the potentially abusive tax
shelter prior to and during the pendency
of the ruling request), or the other
information required to be included as
part of the list.

(j) Effective date. This section applies
to any transaction that is a potentially
abusive tax shelter entered into, or any
interest acquired therein, on or after
February 28, 2003. However, this
section shall apply to any transaction
that was entered into, or in which an
interest was acquired, after February 28,
2000, if the transaction becomes a
potentially abusive tax shelter on or
after February 28, 2003 because it is a
listed transaction as defined in
§ 1.6011—4 of this chapter, and is subject
to disclosure under § 1.6011—4 of this
chapter. This section also shall apply to
any transaction that was entered into, or
in which an interest was acquired, after
January 1, 2003, if the transaction
becomes a listed transaction as defined
in § 1.6011—4 of this chapter and is
subject to disclosure under §§ 20.6011—
4,25.6011-4, 31.6011-4, 53.6011-4,
54.6011—4 or 56.6011—4 of this chapter.
The rules in §301.6112—1T as contained
in 2002—45 I.R.B. 826 (see
§601.601(d)(2) of this chapter) apply
only to a transaction entered into, or an
interest acquired therein, on or after
January 1, 2003, and before February 28,
2003, if the transaction is a listed
transaction as defined in §1.6011—4 of
this chapter or a section 6111 tax
shelter. Otherwise, the rules that apply
with respect to any transaction that is a
potentially abusive tax shelter entered
into, or any interest acquired therein,
before January 1, 2003, are contained in
§301.6112-1T in effect prior to January
1, 2003 (see 26 CFR part 301 revised as
of April 1, 2002). Additionally, the IRS
will not ask to inspect any list for a
potentially abusive tax shelter that is
entered into, or any interest acquired
therein, on or after January 1, 2003,
until June 1, 2003, unless the potentially
abusive tax shelter is a listed transaction
as defined in § 1.6011—4 of this chapter
or a transaction that is a section 6111
tax shelter.

§301.6112-1T

Par. 26. Section 301.6112—1T is
removed.

[Removed]

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 27. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 28. In §602.101, paragraph (b) is
amended as follows:

1. The following entries to the table
are removed:

§602.101 OMB Control numbers.

* * * * *

(b)-k * %

CFR part or section where Current OMB

identified and described control No.

* * * * *
1.6011-4T oo, 1545-1685
301.6111-2T ..coovvvvveeieeeeeeenens 1545-0865

1545-1687
301.6112-1T ..ccovvvvveeieeiieeeees 1545-1686

2. The following entries are added in
numerical order to the table:

§602.101 OMB Control numbers.

* * * * *

(b)* EE

CFR part or section where Current OMB

identified and described control No.

* * * * *
1.6011-4 ..o, 1545-1685
* * * * *
301.6111-2 ...coooviiiiiiieiiieeeee, 1545-0865

1545-1687
301.6112-1 ... 1545-1686
* * * * *

Approved: February 26, 2003.
David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

Pamela F. Olsen,

Assistant Secretary of the Treasury.

[FR Doc. 03—4958 Filed 2—28-03; 10:47 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948
[WV-088-FOR]
West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: We are correcting our
decision on an amendment submitted
by the State of West Virginia as a
modification to its permanent regulatory
program under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). On May 1, 2002,
we published our decision on the
provisions submitted by West Virginia.
We are correcting our decisions on four
of the State’s responses that were
intended to satisfy required program
amendments. The decisions being
corrected concern the use of an unjust
hardship criterion in support of granting
temporary relief of an order, economic
feasibility related to appeals to the
Environmental Quality Board
concerning the West Virginia Surface
Coal Mining and Reclamation Act
(WVSCMRA) and, water supply
replacement waivers, and coal removal
incidental to development. This
correction is intended to comply with
the decision of the United States District
Court for the Southern District of West
Virginia.

EFFECTIVE DATE: March 4, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, 1027 Virginia Street East,
Charleston, West Virginia 25301.
Telephone: (304) 347—7158, Internet
address: chfo@osmre.gov.

SUPPLEMENTARY INFORMATION:

Background

By letter dated November 30, 2000
(Administrative Record Number WV-—
1189), the West Virginia Department of
Environmental Protection (WVDEP) sent
us an amendment to its program, under
SMCRA (30 U.S.C. 1201 et seq.). The
amendment included numerous
attachments and was submitted in
response to several required program
amendments codified in the Federal
regulations at 30 CFR 948.16.

We announced receipt of the
proposed amendment in the January 3,
2001, Federal Register (66 FR 335-340),
and provided for public comment until
February 28, 2001.
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By letter dated February 26, 2002,
WVDEP sent us a status report regarding
the required program amendments
codified at 30 CFR 948.16
(Administrative Record Number WV—
1276). The report included 14
attachments, and outlined actions taken
in an attempt to satisfy the required
program amendments. The actions
include proposed policies, rules and
laws, form changes, and referrals to
legal staff. In addition, WVDEP stated
that law and rule changes that would
satisfy some of the required
amendments would be proposed during
the 2002 regular legislative session, and
that none of the proposed revisions
would be implemented without OSM
approval. In the end, the State failed to
pass legislation on the required program
amendments codified at 30 CFR
948.16(nnn) concerning the use of an
unjust hardship criterion in support of
granting temporary relief of an order,
(000) concerning economic feasibility
related to appeals to the Environmental
Quality Board concerning the
WVSCMRA, and (0o00) concerning coal
removal incidental to development.

By letter dated March 8, 2002,
WVDEP sent us revisions to two of the
attachments it had sent us in its
February 26 letter (Administrative
Record Number WV-1280). The March
8, 2002, letter also included one new
attachment intended to address the
required amendment at 30 CFR
948.16(sss) relating to water supply
replacement waivers.

In the March 25, 2002, Federal
Register (67 FR 13577-13585), we
reopened the comment period to
provide the public an opportunity to
review and comment on the topics
discussed in the January 15, 2002,
meeting; WVDEP’s February 26 and
March 8, 2002, submittals; and related
information that we provided to WVDEP
(Administrative Record Number WV—
1285). The comment period closed on
April 9, 2002.

In our May 1, 2002, decision (67 FR
21904) on these amendments, we
removed all of the required
amendments, including the required
amendments at 30 CFR 948.16(nnn),
(000), and (0oooo) where the State failed
to take legislative action, and the
required amendment at 30 CFR
948.16(sss) where the State committed
to implementing its program consistent
with the Federal law and regulations
despite the existing State language being
inconsistent with Federal provisions.

Need for the Correction

On January 9, 2003, the United States
District Court for the Southern District
of West Virginia in West Virginia

Highlands Conservancy v. Norton, Civil
Action No. 2:00-1062 (S.D. W.Va. Jan.9,
2003), vacated OSM'’s decisions to
remove the required program
amendments codified in the Federal
regulations at 30 CFR 948.16(nnn),
(000), (sss), and (0000).

To implement this decision, we are
amending the Federal regulations at 30
CFR 948.16 to reinstate the required
program amendments at (nnn), (0oo),
(sss), and (0ooo00) that we deleted in the
May 1, 2002, Federal Register. We are
requiring that within 60 days of
publication of this notice, West Virginia
must submit either proposed
amendments or descriptions of
amendments together with timetables
for enactment that will satisfy these
required amendments.

Administrative Procedure Act

The Administrative Procedure Act
provides exceptions to its notice and
public comment procedures when an
agency finds that there is good cause for
dispensing with such procedures on the
basis that they are impracticable,
unnecessary, or contrary to the public
interest. We have determined that,
under 5 U.S.C. 553(b)(3)(B), good cause
exists for dispensing with the notice and
public comment procedures in this case.
Good cause exists because, consistent
with the Court’s opinion, this rule
merely reinstates required program
amendments that the Court remanded to
OSM for reconsideration. Therefore,
opportunity for prior comment is
unnecessary and we are issuing this
regulation as a final rule.

In addition, under 5 U.S.C. 553(d)(3),
we find good cause for dispensing with
the 30-day delay in the effective date of
this final rule because we are merely
restoring required program amendments
that the court remanded to OSM for
reconsideration.

Dated: January 28, 2003.

Brent Wahlquist,
Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 948 is amended
as set forth below:

PART 948—WEST VIRGINIA

1. The authority citation for Part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 948.16 is amended by
adding paragraphs (nnn), (0oo), (sss),
and (0000) to read as follows:

§948.16 Required regulatory program
amendments.
* * * * *

(nnn) By May 5, 2003, West Virginia
must submit either a proposed
amendment or a description of an
amendment to be proposed, together
with a timetable for adoption, to revise
§ 22B-1-7(d) to remove unjust hardship
as a criterion to support the granting of
temporary relief from an order or other
decision issued under Chapter 22,
Article 3, of the West Virginia Code.

(ooo) By May 5, 2003, West Virginia
must submit either a proposed
amendment or a description of an
amendment to be proposed, together
with a timetable for adoption, to revise
§ 22B-1-7(h) by removing reference to
Article 3, Chapter 22.

* * * * *

(sss) By May 5, 2003, West Virginia
must submit either a proposed
amendment or a description of an
amendment to be proposed, together
with a timetable for adoption, to revise
CSR §38-2-14.5(h) and § 22—3-24(b) to
clarify that the replacement of water
supply can only be waived under the
conditions set forth in the definition of
“Replacement of water supply,”
paragraph (b), at 30 CFR 701.5.

* * * * *

(ooo0) By May 5, 2003, West Virginia
must submit either a proposed
amendment or a description of an
amendment to be proposed, together
with a timetable for adoption, to remove
CSR § 38-2-23.

* * * * *

[FR Doc. 03—4969 Filed 3—3-03; 8:45 am]
BILLING CODE 4310-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 90

[WT Docket No. 01-90; ET Docket No. 98—
95; RM-9096; FCC 02-302]

Regarding Dedicated Short-Range
Communication Services in the 5.850—
5.925 GHz Band (5.9 GHz Band)

AGENCY: Federal Communications
Commission.
ACTION: Final rule; dismissal.

SUMMARY: In this document the Federal
Communications Commission
incorporates into the licensing and
service rules for the 5.9 GHz band,
issues raised in two petitions for
reconsideration filed in response to the
Allocation Report and Order because
the issues raised in them address issues
concerns the licensing and services
rules. As a consequence, the
Commission dismisses the two petitions
as moot and incorporates them into the
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docket to the licensing and service
rules.

ADDRESSES: Federal Communications
Commission 445 12th Street, SW., TW-
A325, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy M. Zaczek at (202) 418-7590,
Gerardo Mejia at (202) 418-2895 or via
e-mail at nzaczek@fcc.gov or gmejia
@fcc.gov, or via TTY (202) 418-7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Order,
FCC 02-302, adopted on November 7,
2002, and released on November 15,
2002. The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the FCC’s copy contractor, Qualex
International, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554.
The full text may also be downloaded
at: http://www.fcc.gov. Alternative
formats are available to persons with
disabilities by contacting Brian Millin at
(202) 418-7426 or TTY (202) 418-7365
or at bmillin@fcc.gov.

1. Dismissal of Petitions for
Reconsideration. Further, the FCC also
seek comment on issues raised by two
Petitions for Reconsideration or
Clarification of the Allocation Report
and Order. PanAmSat sought
reconsideration of the FCC’s decision
that prior coordination between DSRC
operations applications and Fixed
Satellite Service (FSS) uplinks is
unnecessary. Mark IV Industries sought
reconsideration or clarification of the
power levels and emission mask
requirements established in the
Allocation Report and Order. The FCC
dismisses these two petitions for
reconsideration as moot because the
FCC is seeking comment on the issues
raised through an NPRM which
published on January 15, 2003 (68 FR
1999), and, with the benefit of a fuller
record, will address those issues in this
proceeding, i.e., WT Docket 01-90.

I. Ordering Clause

2. The Petitions for Reconsideration
or Clarification of the Allocation Report
and Order, ET Docket No. 98-95, filed
by PanAmSat Corporation and Mark IV
Industries Limited, I.V.H.S. Division are
dismissed as moot.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03—4870 Filed 3—3-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[1.D. 022403C]
RIN 0648—-AQ70

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Reef Fish Resources of the Gulf of
Mexico; Charter Vessel and Headboat
Permit Moratorium

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of a
corrected amendment; request for
comments.

SUMMARY: NMFS has submitted an
amendment to correct Amendment 14 to
the Fishery Management Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico (Amendment 14) and
South Atlantic and Amendment 20 to
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (Amendment 20) for review,
approval, and implementation by the
agency.

Specifically, this amendment will
eliminate one eligibility criterion in the
final rule implementing Amendment 14
and Amendment 20, which states that
the charter vessel/headboat permits for
Gulf coastal migratory pelagic fish or
Gulf reef fish is limited to the following:
An owner of a vessel that had a valid
Gulf charter vessel/headboat permit on
the effective date of the final rule (July
29, 2002). The corrected amendment
also reopens the application process for
obtaining Gulf charter vessel/headboat
moratorium permits and extends the
applicable deadlines; extends the
expiration dates of valid or renewable
open access permits for these fisheries;
and extends the expiration date of the
moratorium to account for the delay in
implementation.

DATES: Written comments must be
received on or before May 5, 2003.
ADDRESSES: Comments must be mailed
to Phil Steele, Southeast Regional
Office, NMFS, 9721 Executive Center
Drive N., St. Petersburg, FL 33702.
Comments may also be sent via fax to
727-570-5583. Comments will not be
accepted if submitted via e-mail or
Internet.

Copies of the corrected amendment,
which includes an environmental

assessment (EA), a regulatory impact
review (RIR), and an Initial Regulatory
Flexibility Analysis (IRFA) may be
obtained from the Southeast Regional
Office, NMFS, 9721 Executive Center
Drive N., St. Petersburg, FL 33702;
telephone: 727-570-5305; fax: 727—
570-5583.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, 727-570-5305; fax 727-570—
5583; e-mail: Phil.Steele@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), as amended by
the Sustainable Fisheries Act, requires
each Regional Fishery Management
Council to submit any fishery
management plan or plan amendment to
NMFS for review and approval,
disapproval, or partial approval. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving a plan or
plan amendment, immediately publish a
document in the Federal Register
stating that the plan or plan amendment
is available for public review and
comment.

NMFS promulgated the charter
moratorium regulations (67 FR 43558,
June 28, 2002) to implement
Amendment 14 and Amendment 20.
However, after reviewing the
administrative record, NMFS
determined that the amendments
contained an error that did not correctly
reflect the actions approved by the Gulf
of Mexico Fishery Management Council
(Council). Thus, the regulations
implementing the amendments also
contained this error, and not all persons
entitled to receive charter vessel/
headboat (for-hire) permits under the
moratorium approved by the Council
would be able to receive permits under
the promulgated regulations. In order to
ensure that no qualified participants in
the fishery are wrongfully excluded
under the moratorium, due to an error
in the amendments, and to fully comply
with Magnuson-Stevens Act
requirements, NMFS prepared this
corrected amendment to address this
error and, as such, to reflect the actions
approved by the Council. Specifically,
this corrected amendment will
eliminate one eligibility criterion in the
final rule which states that the charter
vessel/headboat permits for Gulf coastal
migratory pelagic fish or Gulf reef fish
is limited to the following: An owner of
a vessel that had a valid Gulf charter
vessel/headboat permit on the effective
date of the final rule (July 29, 2002). The
corrected amendment also reopens the
application process for obtaining Gulf
charter vessel/headboat moratorium
permits and extends the applicable
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deadlines; extends the expiration dates
of valid or renewable open access
permits for these fisheries; and extends
the expiration date of the moratorium to
account for the delay in
implementation.

In order to comply with the
procedural requirements of the
Magnuson-Stevens Act as stated above,
the entire amendment will be submitted
for review by the Secretary of
Commerce, even though only one
specific section of the document will be
substantively altered, and if approved,
new regulations will be promulgated
accordingly from the properly processed
amendment. Portions of the document,
specifically the environmental and
economic analysis required pursuant to
other laws, remain in the document to
provide clarity for reviewers and
facilitate meaningful public comment.
These analyses were previously
disseminated and subject to public
comment in the original amendment
package. The majority of the analyses
remain valid and unaffected, given that
most of the regulatory measures
analyzed will be unaltered by the new
amendment. As stated above, the
changes to the original permit
moratorium relate to a single eligibility
criterion and the timing of
implementation of the moratorium.
Where substantive changes were made
to the amendment, new analyses
describing these effects were conducted
for the RIR and IRFA. This information
is provided in the RIR and a IRFA that
is included as an attachment to the
amendment.

In accordance with the Magnuson-
Stevens Act, NMFS is evaluating the
proposed rule to implement the
corrected amendment to determine
whether it is consistent with the FMP,
the Magnuson-Stevens Act, and other
applicable law. If that determination is
affirmative, NMFS will publish the
proposed rule in the Federal Register
for public review and comment.

Comments received by May 5, 2003,
whether specifically directed to the
FMP or the proposed rule, will be
considered by NMFS in its decision to
approve, disapprove, or partially
approve the FMP. Comments received
after that date will not be considered by
NMFS in this decision. All comments
received by NMFS on the FMP or the
proposed rule during their respective
comment periods will be addressed in
the final rule.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 26, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-5048 Filed 3—3-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 021120279-3047-02 ; 1.D.
102302B]

RIN 0648-AN12

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Summer
Flounder, Scup, and Black Sea Bass
Fisheries; Summer Flounder, Scup,
and Black Sea Bass Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement approved measures
contained in Amendment 13 to the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan (FMP).
Pursuant to the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
FMP, this final rule establishes an
annual coastwide quota for black sea
bass and allows vessels to fish under a
Southeast Region Snapper/Grouper
permit and to retain their Northeast
Region Black Sea Bass Permit during a
Federal fishery closure. Finally, this
final rule requires that vessels issued a
Federal moratorium permit for summer
flounder, scup, and black sea bass be
subject to the presumption that any fish
of these species on board were
harvested from the exclusive economic
zone (EEZ).

DATES: The measures contained in the
final rule are effective on March 31,
2003.

ADDRESSES: Copies of the FMP,
Amendment 13, its Regulatory Impact
Review (RIR) including the Final
Regulatory Flexibility Analysis (FRFA),
and the Final Environmental Impact
Statement (FEIS) are available from
Daniel Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, Federal Building, Room 2115,
200 S. New Street, Dover, DE 19904—

6790. The FEIS/RIR/FRFA is also
accessible via the Internet at http://
WWww.nero.nmfs.gov.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, Fishery Policy
Analyst, (978) 281-9279, fax (978) 281—
9135, e-mail
sarah.mclaughlin@noaa.gov.

SUPPLEMENTARY INFORMATION: This final
rule implements measures contained in
Amendment 13, which was approved by
NMFS on behalf of the Secretary of
Commerce (Secretary) on January 29,
2003. The purpose of Amendment 13 is
to rectify problems in the black sea bass
commercial fishery (specifically
regarding the temporal and geographic
distribution of landings and permit
relinquishment requirements for certain
vessels) and to consider management
measures to minimize the adverse
effects of fishing on essential fish
habitat.

Details concerning the justification for
and development of Amendment 13 and
the implementing regulations were
provided in the preamble to the
proposed rule (67 FR 72131, December
4, 2002) and are not repeated here.

Approved Measures

To implement Amendment 13, this
final rule: (1) establishes an annual
(calendar year) coastwide quota for the
commercial black sea bass fishery to
replace the current quarterly quota
allocation system; and (2) allows vessels
to retain their Northeast Region Black
Sea Bass Permit during a Federal fishery
closure; previously, vessels issued both
a Northeast Region Black Sea Bass
Permit and a Southeast Region Snapper/
Grouper Permit were required to
relinquish their Northeast Black Sea
Bass Permits for 6 months if they
wanted to continue to fish for black sea
bass south of Cape Hatteras under their
Snapper/Grouper Permits during a
Federal black sea bass fishery closure.

In addition, this final rule revises the
presumptions in 50 CFR 648.14(x) for
summer flounder, scup, and black sea
bass. NMFS determined that § 648.14(x)
erroneously omitted the presumption
that summer flounder, scup, and black
sea bass on board were caught in the
EEZ for vessels issued moratorium
permits under the three fisheries
covered by the FMP. Therefore, this
final rule adds the presumption that all
summer flounder, scup, and black sea
bass possessed on board a vessel issued
a Federal permit under 50 CFR 648.4 are
deemed to have been harvested from the
EEZ within the management unit for the
particular species. This presumption, as
it pertains to black sea bass, does not
apply to vessels issued a Southeast
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Region Snapper/Grouper permit and a
Northeast Black Sea Bass permit that are
fishing for black sea bass south of Cape
Hatteras during a closure of the black
sea bass fishery for the area north of
Cape Hatteras.

Classification

The Administrator, Northeast Region,
NMFS, determined that Amendment 13,
which this final rule implements, is
necessary for the conservation and
management of the black sea bass
fishery and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

A final environmental impact
statement was prepared for Amendment
13; a notice of availability was
published on October 30, 2002 (67 FR
66103). NMFS determined, upon review
of the Amendment/FEIS and public
comments, that approval and
implementation of Amendment 13 is
environmentally preferable to the status
quo. The FEIS demonstrates that it
contains management measures able to
mitigate, to the extent possible, all
possible social and economic adverse
effects while minimizing risks to the
resource and its environment.

An FRFA was completed for this
action that contains the items specified
in 5 U.S.C. 604(a). The FRFA
supplements the IRFA and contains a
summary of the analyses completed in
support of this action. A copy of the
analyses is available from the Council
(see ADDRESSES). A description of the
action, a discussion of why it is being
considered, and its legal basis are also
contained in the preamble to the
proposed rule and are not repeated here.
The summary of the analyses of the
potential impacts of the management
alternatives considered in the FMP are
provided in the Classification section of
the proposed rule and are not repeated
here. The items specified in 5 U.S.C.
604(a) are summarized as follows:

Public Comments

No comments were received on the
IRFA, or on the measures contained in
the proposed rule. Comments received
in response to the Notice of Availability
for the amendment pertained to issues
other than economic impacts of the
action.

Number of Small Entities

The IRFA identified 727 individual
vessels that were active in the black sea
bass fishery in 2000, all of which appear
to be small entities.

Permits and Reporting Requirements

No additional reporting requirements
are included in this final rule.

Minimizing Significant Economic
Impacts on Small Entities

The Council analyzed several quota
program alternatives and selected the
alternative (Federal coastwide quota)
that provides the most flexibility to the
states in managing their fisheries under
the state-by-state quota program
approved by the Commission. This
alternative, relative to the others
considered, is the one most beneficial
for fishermen as it does not affect
adversely the distribution of fishing
opportunities from state to state,
reduces uncertainty regarding
availability of quota, and allows for
more traditional fishing and trip
planning. Regulations implemented by
the states under the Commission’s
Fishery Management Plan for black sea
bass, which include state-by-state quota
allocations, would overlap, but would
not duplicate or conflict with the
Federal coastwide quota program
proposed in this action. Any
unavoidable adverse effects of the quota
program should be minimized due to
the compatibility of the Federal
coastwide annual quota program and
the Commission’s FMP.

Although NMFS was unable to
conduct analyses on the
disproportionality or profitability of the
regulations as part of the overall
economic analysis due to a lack of
quantifiable data, NMFS did project
changes to gross revenues for vessels.
According to both the Northeast and
Southeast Region databases, allowing
vessels issued both a Northeast Region
Black Sea Bass Permit and a Southeast
Region Snapper/Grouper Permit to keep
their Northeast Region Black Sea Bass
Permit during a fishery closure north of
Cape Hatteras if they want to continue
fishing for black sea bass south of Cape
Hatteras under their Southeast Region
Snapper/Grouper Permit would affect
five vessels. Because the action would
allow vessels to continue fishing south
of Cape Hatteras, it would have no
negative impacts on the five affected
vessels, or any other vessels that in the
future may be affected by the proposed
elimination of the restriction. In
comparison, continuation of the status
quo, or requiring vessels to relinquish
their Northeast Region Black Sea Bass
Permit during a closure, could
contribute to revenue losses for vessels
that would lose fishing time north of
Cape Hatteras when the fishery re-
opened. However, as noted, this would

affect only 5 of the 727 vessels
considered in the IRFA.

For a description of the alternatives
considered but rejected, see the IRFA
discussion in the Classification section
of the proposed rule (67 FR 72131).

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this rule
making process, a small entity
compliance guide (the guide) was
prepared. Copies of the guide will be
sent to all holders of Federal permits
issued for the black sea bass fishery. In
addition, copies of this final rule and
guide are available from the Regional
Administrator (see ADDRESSES) and on
the Internet at http://
WWW.Nnero.noaa.gov.

This final rule contains no collection-
of-information requirements.

List of Subjects in 50 CFR Part 648

Fishing, Fisheries, Reporting and
recordkeeping requirements.

Dated: February 26, 2003.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 648.4, paragraph (b) is revised
to read as follows:

§ 648.4 Vessel permits.

* * * * *

(b) Permit conditions. Any person
who applies for a fishing permit under
this section must agree, as a condition
of the permit, that the vessel and the
vessel’s fishing activity, catch, and
pertinent gear (without regard to
whether such fishing occurs in the EEZ
or landward of the EEZ; and without
regard to where such fish or gear are
possessed, taken, or landed), are subject
to all requirements of this part, unless
exempted from such requirements
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under this part. All such fishing
activities, catch, and gear will remain
subject to all applicable state
requirements. Except as otherwise
provided in this part, if a requirement
of this part and a management measure
required by a state or local law differ,
any vessel owner permitted to fish in
the EEZ for any species except tilefish
managed under this part must comply
with the more restrictive requirement.
Except as otherwise provided in this
part, if a requirement of this part and a
management measure required by a state
or local law differ, any vessel owner
permitted to fish in the tilefish
management unit for tilefish managed
under this part must comply with the
more restrictive requirement. Owners
and operators of vessels fishing under
the terms of a summer flounder
moratorium, scup moratorium, or black
sea bass moratorium, or a spiny dogfish,
or bluefish, commercial vessel permit
must also agree not to land summer
flounder, scup, black sea bass, spiny
dogfish, or bluefish, respectively, in any
state after NMFS has published a
notification in the Federal Register
stating that the commercial quota for
that state or period has been harvested
and that no commercial quota is
available for the respective species. A
state not receiving an allocation of
summer flounder, scup, black sea bass,
or bluefish, either directly or through a
coast-wide allocation, is deemed to have
no commercial quota available. Owners
and operators of vessels fishing under
the terms of the tilefish limited access
permit must agree not to land tilefish
after NMFS has published a notification
in the Federal Register stating that the
quota for the tilefish limited access
category under which a vessel is fishing
has been harvested. Owners or operators
fishing for surfclams and ocean quahogs
within waters under the jurisdiction of
any state that requires cage tags are not
subject to any conflicting Federal
minimum size or tagging requirements.
If a surfclam and ocean quahog
requirement of this part differs from a
surfclam and ocean quahog management
measure required by a state that does
not require cage tagging, any vessel
owners or operators permitted to fish in
the EEZ for surfclams and ocean
quahogs must comply with the more
restrictive requirement while fishing in
state waters. However, surrender of a
surfclam and ocean quahog vessel
permit by the owner by certified mail
addressed to the Regional Administrator
allows an individual to comply with the
less restrictive state minimum size
requirement, as long as fishing is

conducted exclusively within state
waters.
* * * * *

3.In § 648.14, paragraphs (a)(96),
(W)(3), (u)(11), (x)(3), (x)(6), and (x)(7)

are revised to read as follows:

§ 648.14 Prohibitions.

(a] * % %

(96) Purchase or otherwise receive for
commercial purposes black sea bass
landed for sale by a moratorium vessel
in any state, or part thereof, north of
35°15.3' N. lat., after the effective date
of the notification published in the
Federal Register stating that the
commercial annual quota has been
harvested and the EEZ is closed to the

harvest of black sea bass.
* * * * *

(u) * k% %

(3) Land black sea bass for sale in any
state, or part thereof, north of 35°15.3'
N. lat. after the effective date of the
notification published in the Federal
Register stating that the commercial
annual quota has been harvested and
the EEZ is closed to the harvest of black

sea bass.
* * * * *

(11) Possess black sea bass after the
effective date of the notification
published in the Federal Register
stating that the commercial annual
quota has been harvested and the EEZ
is closed to the harvest of black sea bass,
unless the vessel has been issued a
Southeast Region Snapper/Grouper
Permit and fishes for and possess black
sea bass south of 35°15.3" N. lat.

* * * * *

(X) * * %

(3) Summer flounder. All summer
flounder retained or possessed on a
vessel issued a permit under § 648.4 are

deemed to have been harvested in the
EEZ.

* * * * *

(6) Scup. All scup retained or
possessed on a vessel issued a permit
under § 648.4 are deemed to have been
harvested in the EEZ.

(7) Black sea bass. All black sea bass
retained or possessed on a vessel issued
a permit under § 648.4 are deemed to
have been harvested in the EEZ, unless
the vessel also has been issued a
Southeast Region Snapper/Grouper
permit and fishes for, retains, or
possesses black sea bass south of
35°15.3" N. lat.

* * * * *

4. In § 648.140, paragraphs (b)(1),
(b)(2), and (d) are revised to read as
follows:

§ 648.140 Catch quotas and other
restrictions.
* * * * *

(b) * * *

(1) A commercial quota allocated
annually, set from a range of zero to the
maximum allowed to achieve the
specified target exploitation rate, set
after the deduction for research quota.

(2) A commercial possession limit for
all moratorium vessels may be set from
a range of zero to the maximum allowed
to assure that the annual coastwide
quota is not exceeded, with the
provision that these quantities be the
maximum allowed to be landed within
a 24-hour period (calendar day).

* * * * *

(d) Distribution of annual quota. (1)
Beginning on March 31, 2003, a
commercial annual coastwide quota will
be allocated to the commercial black sea
bass fishery.

(2) All black sea bass landed for sale
in the states from North Carolina
through Maine by a vessel with a
moratorium permit issued under §
648.4(a)(7) shall be applied against the
commercial annual coastwide quota,
regardless of where the black sea bass
were harvested. All black sea bass
harvested north of 35°15.3' N. lat., and
landed for sale in the states from North
Carolina through Maine by any vessel
without a moratorium permit and
fishing exclusively in state waters will
be counted against the quota by the state
in which it is landed, pursuant to the
Fishery Management Plan for the Black
Sea Bass Fishery adopted by the
Commission. The Regional
Administrator will determine the date
on which the annual coastwide quota
will have been harvested; beginning on
that date and through the end of the
calendar year, the EEZ north of 35°15.3'
N. lat. will be closed to the possession
of black sea bass. The Regional
Administrator will publish notification
in the Federal Register advising that,
upon, and after, that date, no vessel may
possess black sea bass in the EEZ north
of 35°15.3' N. lat. during a closure, nor
may vessels issued a moratorium permit
land black sea bass during the closure.
Individual states will have the
responsibility to close their ports to
landings of black sea bass during a
closure, pursuant to the Fishery
Management Plan for the Black Sea Bass
Fishery adopted by the Commission.

(3) Landings in excess of the annual
coastwide quota will be deducted from
the quota allocation for the following
year in the final rule that establishes the
annual quota. The overage deduction
will be based on landings for the current
year through September 30, and
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-228-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 747 series airplanes, that
currently requires inspections to detect
cracking of the front spar web of the
wing, and corrective action, if
necessary. This action would add one
airplane to the applicability, change
certain compliance times, add certain
new requirements, and provide an
optional modification. The actions
specified by the proposed AD are
intended to detect and correct fatigue
cracking of the front spar web, which
could result in fuel leaking onto an
engine and a consequent fire. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
April 18, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2001-NM-
228—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-228—-AD” in the

subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara Anderson, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6421; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2001-NM—228-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-228-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On December 14, 2000, the FAA
issued AD 2000-25-12, amendment 39—
12047 (65 FR 81331, December 26,
2000), applicable to certain Boeing
Model 747 series airplanes, to require
inspections to detect cracking of the
front spar web of the wing, and
corrective action, if necessary. That
action was prompted by a report
indicating that an operator found a 24-
inch-long crack in the front spar web of
the right wing. The requirements of that
AD are intended to detect and correct
fatigue cracking of the front spar web,
which could result in fuel leaking onto
an engine and a consequent fire.

Actions Since Issuance of Previous Rule

Since the issuance of AD 2000-25-12,
an operator reported finding a crack in
the front spar web during
accomplishment of the modification
specified in paragraph (b) of that AD on
a Model 747 series airplane. The
airplane had accumulated
approximately 19,500 total flight cycles
and 82,000 total flight hours. The crack
was found outboard of the new web
section at approximately front spar
station inboard (FSSI) 694, common to
the splice plate and upper chord.
Cracking of the web in this area can
result in fuel leakage into the struts,
which could result in excess fuel
drainage onto an engine and a
consequent fire.

Additionally, it has been determined
that the optional web inspections
specified in paragraph (a) of the existing
AD do not provide the crack detection
necessary to support the compliance
time for the repeat inspection intervals.
Therefore, the optional web inspections
have been removed from the
requirements of this AD.
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Related AD

On May 3, 1999, the FAA issued AD
99-10-09, amendment 39-11162 (64 FR
25194, May 11, 1999), applicable to
certain Boeing Model 747-100, —200,
and 747-SP series airplanes and
military type E-4B airplanes. That AD
requires repetitive inspections to detect
cracking of the wing front spar web, and
repair of cracked structure. That AD
provides for optional terminating action
(modification) for the repetitive
inspection requirements. This proposed
AD would require post-modification
inspections of that modification, if
accomplished.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
57A2311, Revision 1, including
Appendices A and B, dated June 14,
2001; and Boeing Service Bulletin 747—
57A2311, Revision 2, dated February 21,
2002; both including Evaluation Form.
The service bulletins describe
procedures for various repetitive
inspections (detailed, ultrasonic, high
frequency eddy current (HFEC)) of the
front spar web between the fixed
leading edge seal ribs at FSSI 628
through 711 inclusive, to find cracking
of the front spar web of the wing, and
corrective action, if necessary. The
inspections include:

* For Group 1 through Group 8
airplanes on which the optional
modification specified in AD 99-10-09,
amendment 39-11162, has not been
done, the affected area is divided into 2
zones. Part 1 of the service bulletin
describes procedures for inspecting to
find cracking of the front spar web
between the seal rib at FSSI 628 and the
rib post at FSSI 684 (Zone A); and
between FSSI 684 and FSSI 711
inclusive (Zone B).

* For Group 1 through Group 8
airplanes on which the optional
modification specified in AD 99-10-09,
amendment 39-11162, has been done,
the affected area is divided into 3 zones.
Part 1 of the service bulletin describes
procedures for inspecting to find
cracking of the front spar web between
the seal rib at FSSI 628 and the rib post
at FSSI 668 (Zone A); between FSSI 693
and FSSI 711 inclusive (Zone B); and
between FSSI 668 and FSSI 693
inclusive (Zone C).

* For Group 9 through Group 31
airplanes, the affected area is divided
into two zones. Part 1 of the service
bulletin describes procedures for
inspecting to find cracking of the front
spar web between the seal rib at FSSI
628 and the rib post at FSSI 684 (Zone

A); and between FSSI 684 and FSSI 711
inclusive (Zone B).

* For Group 1 through Group 8
airplanes, the inspections in this service
bulletin do not replace the inspections
required by AD 99-10-09.

The service bulletins also describe
procedures for optional modification of
the front spar web. The procedures
include removing the existing fasteners
and doing an open hole, rotating probe
HFEC inspection of the holes for web
cracks. If no cracks are found, the
service bulletin describes procedures for
oversizing the holes, and installing
tension type fasteners. The service
bulletin also describes procedures for an
operational test after doing the
modification. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition.

In addition, the service bulletin
specifies that repair instructions for
cracking should be obtained from the
manufacturer.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2000-25-12, to continue
to require inspections to detect cracking
of the front spar web of the wing, and
corrective action, if necessary. This new
action would add one airplane to the
applicability, change certain compliance
times, add certain new requirements,
and provide an optional modification.
The actions would be required to be
accomplished in accordance with the
service bulletin described previously,
except as discussed below.

Differences Between Service
Information and This Proposed AD

The service bulletin specifies that the
manufacturer may be contacted for
disposition of certain repair conditions,
but this proposed AD would require the
repair of those conditions to be
accomplished in accordance with a
method approved by the FAA, or in
accordance with data meeting the type
certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the FAA to
make such findings.

Cost Impact

There are approximately 479 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 97 airplanes of U.S.
registry would be affected by this
proposed AD.

The external inspections that are
required by AD 2000-25-12 take
approximately 48 work hours per
airplane (not including access and
close-up), at an average labor rate of $60
per work hour. Based on these figures,
the cost impact of the external
inspections is estimated to be $2,880 per
airplane, per inspection cycle.

The new inspections that are
proposed in this AD action would take
approximately 74 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
new inspections is estimated to be
$4,440 per airplane, per inspection
cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Should an operator elect to
accomplish the optional modification
that would be provided by this AD
action, it would take approximately 40
work hours to accomplish, at an average
labor rate of $60 per work hour. The
cost of required parts would be between
$8,606 and $28,036 per airplane. Based
on these figures, the cost impact of the
optional modification would be between
$11,006 and $30,436 per airplane.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
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regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39—12047 (65 FR
81331, December 26, 2000), and by
adding a new airworthiness directive
(AD), to read as follows:

Boeing: Docket 2001-NM-228-AD.
Supersedes AD 2000-25-12,
Amendment 39-12047.

Applicability: Model 747 series airplanes,
as listed in Boeing Service Bulletin 747—
57A2311, Revision 2, dated February 21,
2002; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the front spar web of the wing, which could
result in fuel leaking onto an engine and a
consequent fire, accomplish the following:

Restatement of Certain Requirements of AD
2000-25-12

Repetitive Inspections

(a) Excluding Group 31 airplanes, as
specified in Boeing Service Bulletin 747—
57A2311, Revision 2, dated February 21,
2002: At the later of the times specified in
paragraphs (a)(1) and (a)(2) of this AD, except
as provided by paragraph (b) of this AD,

perform the Part 1 external web inspection—
including detailed, ultrasonic, and high
frequency eddy current (HFEC) inspections—
to detect cracking of the front spar web of the
wing, in accordance with Boeing Alert
Service Bulletin 747-57A2311, dated January
27, 2000. Repeat the inspections thereafter at
intervals not to exceed 2,000 flight cycles
until accomplishment of the inspections
required by paragraph (e) of this AD.
Accomplishment of an optional inspection of
the front spar web per AD 2000-25-12,
amendment 39-12047, is considered
acceptable for compliance with the
applicable inspection requirement in this
paragraph.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as
mirrors, magnifying lenses, etc., may be used.
Surface cleaning and elaborate access
procedures may be required.”

(1) Prior to the accumulation of 13,000
total flight cycles or 30,000 total flight hours,
whichever occurs first.

(2) Within 18 months after January 30,
2001 (the effective date of this AD 2000-25—
12, amendment 39-12047).

Exception for Modified Airplanes

(b) Except as provided by paragraph (g) of
this AD, for airplanes on which the front spar
web between front spar station inboard
(FSSI) 668 and FSSI 692 has been replaced
before the effective date of this AD with a
shot-peened front spar web, in accordance
with AD 99-10-09, amendment 39-11162:
Within 13,000 flight cycles or 30,000 flight
hours after the replacement, whichever
occurs first, inspect the new section of the
front spar web that overlaps with the
inspection area specified in Boeing Alert
Service Bulletin 747-57A2311 (the area
between FSSI 668 and FSSI 684), dated
January 27, 2000. Repeat the inspections
thereafter, in accordance with paragraph (a)
of this AD.

Repair

(c) If any cracking is detected during any
inspection required by this AD, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the approval
letter must specifically reference this AD.

New Requirements of This AD

Compliance Times

(d) Where the compliance time inspection
threshold is based on ““after the date of this
service bulletin,” in Boeing Alert Service
Bulletin 747-57A2311, Revision 1, including

Appendices A and B, dated June 14, 2001; or
Boeing Service Bulletin 747-57A2311,
Revision 2, dated February 21, 2002; both
excluding Evaluation Form: This AD requires
compliance within the inspection interval
specified in the service bulletin “after the
effective date of this AD.”

Repetitive Inspections

(e) Except as provided by paragraph (g) of
this AD: Do detailed, ultrasonic, and high
frequency eddy current (HFEC) inspections,
as applicable, to find cracking of the front
spar web of the wing, in accordance with Part
1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-57A2311,
Revision 1, including Appendices A and B,
dated June 14, 2001; or Boeing Service
Bulletin 747-57A2311, Revision 2, dated
February 21, 2002; both excluding Evaluation
Form. Do the inspections at the applicable
initial inspection threshold times specified in
Figure 1, Tables 1 through 8 inclusive, of the
service bulletin. Repeat the applicable
inspection thereafter at the applicable repeat
inspection interval specified in Figure 1,
Tables 1 through 8 inclusive, of the service
bulletin. Accomplishment of the inspections
required by this paragraph terminates the
repetitive inspections required by paragraph
(a) of this AD.

Optional Modification

(f) Accomplishment of the optional
modification of the front spar web of the
wing (includes removing the existing
fasteners and doing an open hole, rotating
probe HFEC inspection of the holes for web
cracks, and if no cracks are found, oversizing
the holes, and installing tension type
fasteners), in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-57A2311, Revision 1,
including Appendices A and B, dated June
14, 2001; or Boeing Service Bulletin,
Revision 2, dated February 21, 2002; both
excluding Evaluation Form; terminates the
repetitive inspections required by paragraph
(e) of this AD.

Post-Modification Inspections

(g) For airplanes on which the actions
specified in paragraph (b) or () of this AD
have been done before the effective date of
this AD: In lieu of the inspections required
by paragraph (b) or (e) of this AD, as
applicable, do the applicable post-
modification inspection specified in Part 1 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-57A2311,
Revision 1, including Appendices A and B,
dated June 14, 2001; or Boeing Service
Bulletin 747-57A2311, Revision 2, dated
February 21, 2002; both excluding Evaluation
Form; at the post-modification inspection
threshold times specified in Figure 1, Tables
1 through 8 inclusive, of the service bulletin.
Repeat the applicable inspection thereafter at
the applicable post-modification repeat
inspection interval specified in Figure 1,
Tables 1 through 8 inclusive, of the service
bulletin.

Alternative Methods of Compliance

(h)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
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used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
2000-25-12, amendment 39-12047, are
approved as alternative methods of
compliance with paragraph (c) of this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
24, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—4851 Filed 3—3—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-219-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-100, —200, —200C, —300,
—400, and -500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all Boeing
Model 737-100, —200, —200C, —300,
—400, and —500 series airplanes, that
currently requires repetitive inspections
to find cracks, fractures, or corrosion of
each carriage spindle of the left and
right outboard mid-flaps; and corrective
action, if necessary. This action would
mandate the previously optional
overhaul or replacement of the carriage
spindles, which would end the
repetitive inspections required by the
existing AD. The actions specified by
the proposed AD are intended to
prevent severe flap asymmetry due to
fractures of the carriage spindles on an
outboard mid-flap, which could result
in reduced control or loss of
controllability of the airplane. This

action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
April 18, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
219-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—-NM-219—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124—2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Airframe
Branch, ANM—-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6438;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-219-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-219-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On October 22, 2002, the FAA issued
AD 2002-22-05, amendment 39-12929
(67 FR 66316, October 31, 2002),
applicable to all Boeing Model 737-100,
—200, —200C, —-300, —400, and —500
series airplanes, to require repetitive
inspections to find cracks, fractures, or
corrosion of each carriage spindle of the
left and right outboard mid-flaps; and
corrective action, if necessary. That
action also provides for an optional
action of overhaul or replacement of the
carriage spindles, which would extend
the repetitive inspection interval. The
requirements of that AD are intended to
prevent severe flap asymmetry due to
fractures of the carriage spindles on an
outboard mid-flap, which could result
in reduced control or loss of
controllability of the airplane.

Actions Since Issuance of Previous Rule

In the preamble to AD 2002-22-05,
we specified that the actions required by
that AD were considered “interim
action”” and that we were considering
requiring the optional overhaul or
replacement of the carriage spindles. We
have now determined that it is
necessary to require the overhaul or
replacement of the carriage spindles,
and this proposed AD follows from that
determination.
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Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
57A1218, Revision 3, dated July 25,
2002. (Boeing Alert Service Bulletin
737-57A1277, dated July 25, 2002, was
referenced in the existing AD as the
appropriate source of service
information for accomplishment of the
inspections to find discrepancies of
each carriage spindle, and corrective
action, if necessary.) Service Bulletin
737-57A1218 describes procedures for
replacement or overhaul of each carriage
spindle (two on each flap) of the left and
right outboard mid-flaps. Such
replacement or overhaul would end the
repetitive inspections specified in
Service Bulletin 737-57A1277.
Accomplishment of the actions
specified in Service Bulletin 737—
57A1218 is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2002—22-05 to continue
to require repetitive inspections to find
cracks, fractures, or corrosion of each
carriage spindle of the left and right
outboard mid-flaps; and corrective
action, if necessary. This new action
would mandate the previously optional
overhaul or replacement of the carriage
spindles, which would end the
repetitive inspections required by the
existing AD. The actions would be
required to be accomplished in
accordance with Service Bulletin 737—
57A1218, Revision 3, except as
discussed below.

Difference Between Service Information
and Proposed AD

The service bulletin references Boeing
737 Overhaul Manual, chapter 57-53—
35 (for Model 737-100, —200, and —200C
series airplanes), and chapter 57-53-36
(for Model 737-300, —400, and —500
series airplanes), for the procedures for
the overhaul specified in the proposed
AD. Those chapters reference Boeing
737 Standard Overhaul Practices
Manual (SOPM) chapter 20-42—-09,
titled, “Electro-deposited Nickel
Plating,” for the nickel plating
procedures. The amount of nickel
plating required to restore functional
capability and part geometry have made
certain processing steps critical within
the plating process for the spindle
region of the flap carriage. The
processing steps are specified in

paragraph (d) of this AD, and are
necessary to prevent structural failures
of the carriage spindle due to hydrogen
embrittlement. These processing steps
have been identified by the
manufacturer as critical details of the
plating process, and Boeing Alert
Service Bulletin 737-57A1218, Revision
3, is being revised to reflect these
requirements.

Cost Impact

There are approximately 3,132
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,384 airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 2002-22-05 take
approximately 10 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required inspections on U.S.
operators is estimated to be $830,400, or
$600 per airplane.

It would take approximately 2 work
hours per airplane to accomplish the
new detailed inspection, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $166,080, or
$120 per airplane, per inspection cycle.

Should an operator be required to
accomplish the overhaul, it would take
approximately 32 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
overhaul proposed by this AD is
estimated to be $1,920 per airplane.

Should an operator be required to
accomplish the replacement, it would
take approximately 32 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $45,000 per carriage
spindle. Based on these figures, the cost
impact of the replacement proposed by
this AD is estimated to be $46,920 per
spindle, per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12929 (67 FR
66316, October 31, 2002), and by adding
a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 2002-NM-219-AD.
Supersedes AD 2002-22-05,
Amendment 39-12929.

Applicability: All Model 737-100, —200,

—200C, —300, —400, and —500 series airplanes;

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
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alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent severe flap asymmetry due to
fractures of the carriage spindles on an
outboard mid-flap, which could result in
reduced control or loss of controllability of
the airplane, accomplish the following:

Restatement of Requirements of AD 2002-
22-05

Repetitive Inspections

(a) Do general visual and nondestructive
test (NDT) inspections of each carriage
spindle (two on each flap) of the left and
right outboard mid-flaps to find cracks,
fractures, or corrosion at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD, as applicable, per the Work
Instructions of Boeing Alert Service Bulletin
737-57A1277, dated July 25, 2002. Repeat
the inspections at least every 180 days until
paragraph (b) or (c) of this AD is done, as
applicable.

(1) Before the accumulation of 12,000 total
flight cycles or 8 years in-service on new or
overhauled carriage spindles, whichever is
first.

(2) Within 90 days after November 15, 2002
(the effective date of AD 2002—22-05,
amendment 39-12929).

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Corrective Action

(b) If any crack, fracture, or corrosion is
found during any inspection required by
paragraph (a) of this AD: Before further flight,
do the applicable actions for that spindle as
specified in paragraph (b)(1) or (b)(2) of this
AD, per the Work Instructions of Boeing
Alert Service Bulletin 737-57A1277, dated
July 25, 2002. Then repeat the inspections
required by paragraph (a) of this AD every
12,000 flight cycles or 8 years, whichever is
first, on the overhauled or replaced spindle
only.

(1) If any corrosion is found in the carriage
spindle, overhaul the spindle.

(2) If any crack or fracture is found in the
carriage spindle, replace with a new or
overhauled carriage spindle.

Note 3: Although Boeing Alert Service
Bulletin 737-57A1277, dated July 25, 2002,

recommends that operators report inspection
findings of any crack or fracture in the
carriage spindle to the manufacturer, this AD
does not contain such a reporting
requirement.

New Requirements of This AD

Overhaul or Replacement

(c) Overhaul or replace, as applicable, all
four carriage spindles (two on each flap) of
the left and right outboard mid-flaps at the
applicable time specified in paragraph (c)(1)
or (c)(2) of this AD, per the Work Instructions
of Boeing Alert Service Bulletin 737—
57A1218, Revision 3, dated July 25, 2002.
Then repeat the applicable overhaul or
replacement every 12,000 flight cycles or 8
years, whichever is first. Accomplishment of
this paragraph ends the repetitive inspections
required by paragraphs (a) and (b) of this AD.

(1) For Model 737-100, =200, and —200C
series airplanes, overhaul or replace at the
later of the times specified in paragraphs
(c)(1)@d) and (c)(1)(ii) of this AD.

(i) Before the accumulation of 12,000 total
flight cycles on the carriage spindle, or
within 8 years since overhaul of the spindle
or installation of a new spindle, whichever
is first.

(ii) Within 1 year after the effective date of
this AD.

(2) For Model 737-300, —400, and —500
series airplanes, overhaul or replace at the
later of the times specified in paragraphs
(c)(2)({) and (c)(2)(ii) of this AD.

(i) Before the accumulation of 12,000 total
flight cycles on the carriage spindle, or
within 8 years since overhaul of the spindle
or installation of a new spindle, whichever
is first.

(ii) Within 2 years after the effective date
of this AD.

(d) During accomplishment of any
overhaul required by paragraph (c) of this
AD, use the procedures specified in
paragraphs (d)(1) and (d)(2) of this AD during
application of the nickel plating of the
carriage spindle in addition to those
specified in Boeing 737 Standard Overhaul
Practices Manual, Chapter 20—42-09.

(1) Begin the hydrogen embrittlement relief
bake within 10 hours after application of the
plating, or less than 24 hours after the current
was first applied to the part, whichever is
first.

(2) The maximum thickness of the nickel
plating that is deposited in any one plating/
baking cycle must not exceed 0.020 inch.

(e) Overhauling or replacing the carriage
spindles before the effective date of this AD,
in accordance with Boeing Alert Service
Bulletin 737-57A1277, dated July 25, 2002,
is considered acceptable for compliance with
the overhaul or replacement specified in
paragraph (c) of this AD.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
26, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—4990 Filed 3—-3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-104385-01]
RIN 1545-AY75

Application of Normalization
Accounting Rules to Balances of
Excess Deferred Income Taxes and
Accumulated Deferred Investment Tax
Credits of Public Utilities Whose
Generation Assets Cease to be Public
Utility Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance on the normalization
requirements applicable to electric
utilities that benefit (or have benefitted)
from accelerated depreciation methods
or from the investment tax credit
permitted under pre-1991 law. The
proposed regulations permit a utility
whose electricity generation assets cease
to be public utility property to return to
their ratepayers the normalization
reserves for excess deferred income
taxes (EDFIT) and accumulated deferred
investment tax credits (ADITC)) with
respect to those assets. This document
also provides notice of a public hearing
on these proposed regulations.

DATES: Written or electronic comments
must be received by June 2, 2003.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for June 25, 2003, at 10 a.m.
must be received by June 2, 2003.
ADDRESSES: Send submissions to:
CC:PA:RU (REG-104385-01), room
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5226, Internal Revenue Service, Post
Office Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
5 p.m. to: CC:PA:RU (REG-104385-01),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically by submitting comments
directly to the IRS Internet site at
www.irs.gov/regs. The public hearing
will be held in the Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
David Selig, at (202) 622—3040;
concerning submissions of comments,
the hearing, or to be placed on the
building access list to attend the
hearing, Treena Garrett, at (202) 622—
7190 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) relating to
the normalization requirements of
sections 168(f)(2) and 168(i)(9) of the
Internal Revenue Code (Code), section
203(e) of the Tax Reform Act of 1986,
Public Law 99-514 (100 Stat. 2146), and
former section 46(f) of the Code. The
proposed regulations respond to
changes in the electric power industry
resulting from deregulation of electricity
generation facilities.

Section 168 of the Code permits the
use of accelerated depreciation
methods. Section 168(f)(2) provides,
however, that accelerated depreciation
is permitted with respect to public
utility property only if the taxpayer uses
a normalization method of accounting
for ratemaking purposes.

Under a normalization method of
accounting, a utility calculates its
ratemaking tax expense using
depreciation that is no more accelerated
than its ratemaking depreciation
(typically straight-line). In the early
years of an asset’s life, this results in
ratemaking tax expense that is greater
than actual tax expense. The difference
between the ratemaking tax expense and
the actual tax expense is added to a
reserve (the accumulated deferred
federal income tax reserve, or ADFIT).
The difference between ratemaking tax
expense and actual tax expense is not
permanent and reverses in the later
years of the asset’s life when the
ratemaking depreciation method
provides larger depreciation deductions
and lower tax expense than the

accelerated method used in computing
actual tax expense.

This accounting treatment prevents
the immediate flowthrough to utility
ratepayers of the reduction in current
taxes resulting from the use of
accelerated depreciation. Instead, the
reduction is treated as a deferred tax
expense that is collected from current
ratepayers through utility rates, and
thus is available to utilities as cost-free
investment capital. When the
accelerated method provides lower
depreciation deductions in later years,
only the ratemaking tax expense is
collected from ratepayers and the
difference between actual tax expense
and ratemaking tax expense is charged
to ADFIT, depleting the utility’s stock of
cost-free capital.

Excess Deferred Income Tax

The Tax Reform Act of 1986 reduced
the highest corporate tax rate from 46
percent to 34 percent. The excess
deferred federal income tax (EDFIT)
reserve is the balance of the deferred tax
reserve immediately before the rate
reduction over the balance that would
have been held in the reserve if the 34
percent rate had been in effect for prior
periods. The EDFIT reserves were
amounts that utilities had collected
from ratepayers to pay future taxes that,
as a result of the reduction in corporate
tax rates, would not have to be paid.

Section 203(e) of the Tax Reform Act
of 1986 specifies the manner in which
the EDFIT reserve can be flowed
through to ratepayers under a
normalization method of accounting. It
provides that the EDFIT reserve may be
reduced, with a corresponding
reduction in the cost of service the
utility collects from ratepayers, no more
rapidly than the EDFIT reserve would
be reduced under the average rate
assumption method (ARAM). For
taxpayers that did not have adequate
data to apply the average rate
assumption method, subsequent
guidance permitted use of the reverse
South Georgia method as an alternative.
In general, both the average rate
assumption method and the reverse
South Georgia method spread the
flowthrough of the EDFIT reserve over
the remaining lives of the property that
gave rise to the excess.

Accumulated Deferred Investment Tax
Credits (ADITC)

Former section 46 of the Code
similarly limited the ability of
ratepayers to benefit from the
investment tax credit determined under
that section. Under former section
46(f)(2), an electing utility could flow
through the investment credit ratably

(that is, could reduce the cost of service
collected from ratepayers by a ratable
portion of the credit) over the
investment’s regulatory life. The balance
of the credit remaining to be flowed
through to ratepayers would be held in
a reserve for accumulated deferred
investment tax credits (ADITC). If the
utility elected ratable flowthrough of the
credit, the rate base (the amount on
which the utility is permitted to collect
a return from ratepayers) could not be
reduced by reason of any portion of the
credit.

Deregulation of Generation Assets

When the normalization provisions
were added to the Internal Revenue
Code, electric utilities were vertically
integrated to include generation,
transmission, and distribution
functions. Accelerated depreciation,
investment credits, and normalization
enhanced the cash flow needed to
acquire and construct new generation
assets. Driven by changes in technology
and economics, however, the electric
industry has been undergoing
substantial changes. Many utilities have
been selling generation assets to new
entities that are not subject to rate of
return regulation and are becoming
transmission and distribution (or
distribution-only) companies. In many
cases, the deregulation of generation
assets is occurring before the EDFIT and
ADITC reserves associated with those
assets have been flowed through to
ratepayers.

The Service has issued a number of
private letter rulings holding that
flowthrough of the EDFIT and ADITC
reserves associated with an asset is not
permitted after the asset’s deregulation,
whether by disposition or otherwise.
These rulings were based on the
principle that flowthrough is permitted
only over the asset’s regulatory life and
when that life is terminated by
deregulation no further flowthrough is
permitted. After further consideration,
the Service and Treasury have
concluded that neither former section
46(f)(2) nor section 203(e) of the Tax
Reform Act suggests that the EDFIT and
ADITC reserves should not ultimately
be flowed through to ratepayers.
Instead, Congress provided a schedule
for flowing through the reserves so that
utilities would have the benefit of cost-
free capital for a predictable period.

The proposed regulations provide that
utilities whose generation assets cease
to be public utility property, whether by
disposition, deregulation, or otherwise,
may continue to flow through EDFIT
and ADITC reserves associated with
those assets without violating the
normalization rules. The rate of
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flowthrough is limited, however, to the
rate that would have been permitted if
the assets had remained public utility
property and the taxpayer had
continued to use a normalization
method of accounting (or ratable
flowthrough of the credit) with respect
to the assets. This result does not
impose on utilities any burden
unanticipated prior to deregulation and
provides the flow-through originally
anticipated by ratepayers, utility
commissions, and utilities.

Comments Requested

In addition to comments relating to
this notice of proposed rulemaking,
comments are requested on the proper
disposition of tax reserves (ADFIT,
EDFIT, and ADITC) under the following
set of facts. Regulated transmission
assets from several public utilities
(related or otherwise) are transferred to
a utility partnership. This partnership is
created solely as a transmission
company. The transaction is subject to
section 721 of the Code. The
transmission assets are public utility
property before the transfer and will be
public utility property after the transfer.
Is there a normalization violation if the
deferred tax reserves are transferred to
the new transmission company’s
regulated books and are considered in
setting rates for the new transmission
company? Alternatively, is there a
normalization violation if the deferred
tax reserves remain on the transferors’
regulated books and are considered in
setting their rates?

In addition, the proposed regulations
do not address the treatment of
deregulated assets under former section
46(f)(1) (relating to the use of the
investment credit to reduce the rate base
of electing taxpayers). Comments are
also requested on this issue.

Proposed Effective Date

The regulations are proposed to apply
to property that becomes deregulated
generation property after March 4, 2003.
In addition, a utility may elect to apply
the proposed rules to property that
becomes deregulated generation
property on or before March 4, 2003.
The election is made by attaching a
written statement to the utility’s return
for the tax year in which the proposed
rules are published as final regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure

Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted (in the
manner described in the ADDRESSES
caption) timely to the IRS. All
comments will be available for public
inspection and copying. Treasury and
IRS specifically request comments on
the clarity of the proposed regulations
and how they may be made clearer and
easier to understand.

A public hearing has been scheduled
for June 25, 2003, at 10 a.m. in the
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 30 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
comments and submit an outline of the
topics to be discussed and the time to
be devoted to each topic by June 2,
2003.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is David Selig, Office of the
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.46—6 is amended by
adding paragraph (k) to read as follows:

§1.46-6 Limitation in case of certain
regulated companies.
* * * * *

(k) Treatment of accumulated
deferred investment tax credits upon the
deregulation of regulated generation
assets—(1) Scope. This paragraph (k)
provides rules for the application of
former section 46(f)(2) of the Internal
Revenue Code with respect to public
utility property that is used in electric
generation and ceases, whether by
disposition, deregulation, or otherwise,
to be public utility property
(deregulated generation property).

(2) Amount of reduction. If public
utility property of a taxpayer becomes
deregulated generation property to
which this section applies, the
reduction in the taxpayer’s cost of
service permitted under former section
46(f)(2) is equal to the amount by which
the cost of service could be reduced
under that provision if all such property
had remained public utility property of
the taxpayer and the taxpayer had
continued to reduce its cost of service
by a ratable portion of the credit with
respect to such property.

(3) Cross reference. See § 1.168(i)—(3)
for rules relating to the treatment of
balances of excess deferred income
taxes when utilities dispose of regulated
generation assets.

(4) Effective date—(i) General rule.
This paragraph (k) applies to property
that becomes deregulated generation
property after March 4, 2003.

(ii) Election for retroactive
application. A utility may elect to apply
this paragraph (k) to property that
becomes deregulated generation
property on or before March 4, 2003.
The election is made by attaching the
statement “ELECTION UNDER §1.46—
6(k)” to the taxpayer’s return for the tax
year in which this paragraph (k) is
published as a final regulation.

Par. 3. Section 1.168(i)-3 is added to
read as follows:
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§1.168(i)—-(3) Treatment of excess deferred
income tax reserve upon disposition of
regulated generation assets.

(a) Scope. This section provides rules
for the application of section 203(e) of
the Tax Reform Act of 1986, Public Law
99-514 (100 Stat. 2146) with respect to
public utility property that is used in
electric generation and ceases, whether
by disposition, deregulation, or
otherwise, to be public utility property
(deregulated generation property).

(b) Amount of reduction. If public
utility property of a taxpayer becomes
deregulated generation property to
which this section applies, the
reduction in the taxpayer’s excess tax
reserve permitted under section 203(e)
of the Tax Reform Act of 1986 is equal
to the amount by which the reserve
could be reduced under that provision
if all such property had remained public
utility property of the taxpayer and the
taxpayer had continued use of its
normalization method of accounting
with respect to such property.

(c) Cross reference. See § 1.46—6(k) for
rules relating to the treatment of
accumulated deferred investment tax
credits when utilities dispose of
regulated generation assets.

(d) Effective date—(1) General rule.
This section applies to property that
becomes deregulated generation
property after March 4, 2003.

(2) Election for retroactive
application. A taxpayer may elect to
apply this section to property that
becomes deregulated generation
property on or before March 4, 2003.
The election is made by attaching the
statement “ELECTION UNDER
§1.168(i)-3” to the taxpayer’s return for
the tax year in which this section is
published as a final regulation.

David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

[FR Doc. 03—4885 Filed 3—3-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950
[WY—031-FOR]
Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Wyoming
regulatory program (hereinafter, the
“Wyoming program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Wyoming
proposes revisions to its coal rules about
roads, mine facilities, and excess spoil.
Wyoming intends to revise its program
to be consistent with the corresponding
Federal regulations and clarify
ambiguities.

This document gives the times and
locations that the Wyoming program
and proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4
p-m., m.s.t., April 3, 2003. If requested,
we will hold a public hearing on the
amendment on March 31, 2003. We will
accept requests to speak until 4 p.m.,
m.s.t., on March 19, 2003.

ADDRESSES: You should mail or hand

deliver written comments and requests

to speak at the hearing to Guy Padgett

at the address listed below.

You may review copies of the
Wyoming program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting the Office of Surface Mining
Reclamation and Enforcement’s (OSM)
Casper Field Office.

Guy Padgett, Casper Field Office, Office
of Surface Mining Reclamation and
Enforcement, 100 East “B” Street,
Federal Building, Room 2128, Casper,
Wyoming 82601-1918, 307/261-6550,
Internet: GPadgett@osmre.gov.

Dennis Hemmer, Department of
Environmental Quality, Herschler
Building, 4th Floor West, Cheyenne,
Wyoming 82002, 307/777-7682,
Internet: dhemmer@state.wy.us.

FOR FURTHER INFORMATION CONTACT: Guy

Padgett, Telephone: 307/261-6550.

Internet: GPadgett@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming Program

II. Description of the Proposed Amendment

III. Public Comment Procedures

IV. Procedural Determinations

I. Background of the Wyoming Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and

reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of [the] Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to [the] Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Wyoming
program on November 26, 1980. You
can find background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program in
the November 26, 1980, Federal
Register (45 FR 78637). You can also
find later actions concerning Wyoming’s
program and program amendments at 30
CFR 950.12, 950.15, 950.16, and 950.20.

II. Description of the Proposed
Amendment

By letter dated November 28, 2002,
Wyoming sent us a proposed
amendment to its program,
(administrative record number WY—-36—
1) under SMCRA (30 U.S.C. 1201 et
seq.). Wyoming sent the amendment in
response to a 30 CFR part 732 letter
dated February 21, 1990, and an October
3, 1990, follow-up letter (administrative
record numbers WY-36—6 and WY-36—
7) that we sent to Wyoming, and to
include changes made at its own
initiative. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

Specifically, Wyoming proposes to
revise the following Coal Rules:

(1) Chapter 1, Section 2, and Chapter
2, Section 2(a) and (b), miscellaneous
revisions regarding use of the terms,
“primary” and “‘ancillary” roads and
“mine facilities;” (2) Chapter 1, Section
2(bu), definition of public road; (3)
Chapter 1, Section 2(bz), definition of
road; (4) Chapter 2, Section 2(b)(i)(D)(V),
maps and plans; (5) Chapter 2, Section
2(a) and (b), permit applications; (6)
Chapter 2, Section 2(b)(xix), road
systems; (7) Chapter 4, Section 2(j), road
classification system; (8) Chapter 4,
Section 2(j)(v), performance standards;
(9) Chapter 4, Section 2(j)(v),
reclamation; (10) Chapter 4, Section
2(j)(1)(A), and 2(j)(ii), roads and other
transportation facilities; (11) Chapter 4,
Section 1(a)(v), access roads and
haulage roads; (12) Chapter 4, Section
2(j)(vii), primary roads; (13) Chapter 4,
Section 2(j), exemptions concerning
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roads; (14) Chapter 4, Section 2(m),
disposal of mine facilities; (15) Chapter
4, Section 2(c), topsoil, subsoil,
overburden, and refuse; (16) Chapter 5,
Section 7(a)(ii), remining; and (17)
Chapter 18, Section 3(c)(xvii),
3(d)(vi)(A), and 3(d)(ix), consistent use
of the Office of Surface Mining’s road
classification system.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Wyoming program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your comments should be
specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Casper Field Office may not be logged
in.

Electronic Comments

Please submit Internet comments as
an ASCII file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: SATS No.
WY-031-FOR” and your name and
return address in your Internet message.
If you do not receive a confirmation that
we have received your Internet message,
contact the Casper Field Office at 307/
261-6550.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p-m., m.s.t. on March 19, 2003. If you
are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the

actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that state laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
state programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
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Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(Q)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal

regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 950
Intergovernmental relations, Surface
mining, Underground mining.
Dated: January 6, 2003.
Allen D. Klein,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 03-4970 Filed 3—3-03; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-3039-01; I.D.
0816028B]

RIN 0648—-AQ04

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments

SUMMARY: NMFS proposes to amend the
regulations that implement the Atlantic
Large Whale Take Reduction Plan
(ALWTRP) to identify gear
modifications that sufficiently reduce
the risk of entanglement to western
North Atlantic right whales (right
whales) under the Dynamic Area
Management (DAM) program and, as
such, would allow NMFS to utilize the
option of allowing gear with certain
modifications within a DAM zone.
Specifically, NMFS proposes to identify
Seasonal Area Management (SAM)
anchored gillnet and lobster trap/pot
gear as gear that could be allowed
within a DAM zone. NMFS also
includes in this proposed rule a

provision to clarify one of the SAM gear
modification requirements (600 lb
(272.4 kg) weak link) for lobster trap
gear in Northern Inshore State Lobster
Waters and Northern Nearshore Lobster
Waters that overlap with a SAM area.

DATES: Comments on the proposed rule
must be received by 5 p.m. EST on April
3, 2003.

ADDRESSES: Send comments on this
proposed rule to Mary Colligan,
Assistant Regional Administrator for
Protected Resources, Protected
Resources Division, NMFS, Northeast
Region, 1 Blackburn Dr., Gloucester, MA
01930. Comments will not be accepted
if sent via e-mail or Internet. Copies of
the draft Environmental Assessment/
Regulatory Impact Review for this
action can be obtained from the
ALWTRP website listed under the
Electronic Access portion of this
document. Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may be
obtained by writing Diane Borggaard,
NMFS, Northeast Region, 1 Blackburn
Dr., Gloucester, MA 01930 or Katherine
Wang, NMFS, Southeast Region, 9721
Executive Center Dr., St.Petersburg, FL
33702-2432. For additional ADDRESSES
and web sites for document availability
see SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS, Northeast
Region, 978-281-9145; or Patricia
Lawson, NMFS, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.nmfs.gov/whaletrp/. Copies
of the most recent marine mammal stock
assessment reports may be obtained by
writing to Richard Merrick, NMFS, 166
Water St., Woods Hole, MA 02543 or
can be downloaded from the Internet at
http://www.wh.whoi.edu/psb/
sar2001.pdf. In addition, copies of the
documents entitled “Defining Triggers
for Temporary Area Closures to Protect
Right Whales from Entanglements:
Issues and Options” and “Identification
of Seasonal Area Management Zones for
North Atlantic Right Whale
Conservation” are available by writing
to Diane Borggaard, NMFS, Northeast
Region, 1 Blackburn Dr., Gloucester, MA
01930 or can be downloaded from the
Internet at http://www.nero.nmfs.gov/
whaletrp/.
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Background

The ALWTRP (50 CFR 229.32) is a
multi-faceted plan that includes area
closures, gear requirements in areas
open to fixed gear fishing, gear research
to develop new modifications to current
practices and/or fishing techniques, a
right whale Sighting Advisory System,
and a disentanglement program to free
whales caught in fishing gear.

As part of the ALWTRP, NMFS issued
a final rule to implement the Dynamic
Area Management (DAM) program (67
FR 1133, January 9, 2002; 67 FR 65722,
October 28, 2002), which clarified its
authority under 50 CFR 229.32 to
temporarily restrict the use of lobster
traps and/or anchored gillnet gear in
areas where right whales aggregate. The
DAM program establishes criteria and
procedures to temporarily restrict
lobster trap and anchored gillnet gear on
an expedited basis within defined areas
(i.e. DAM zone) north of 40° N. latitude
in order to further reduce risk of
entanglement to right whales by such
gear. When the criteria for establishing
a DAM zone are triggered, NMFS may
implement fishing restrictions within
the DAM zone through publication in
the Federal Register.

Factors NMFS would consider in
deciding what restrictions to implement
within the DAM zone include: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
areview of recent right whale
entanglement and mortality data. Once
a DAM zone is identified, the
regulations allow NMFS to: (1) require
the removal of all lobster trap and
anchored gillnet fishing gear for a 15—
day period; (2) allow modified lobster
trap and anchored gillnet gear within a
DAM zone for a 15—day period; and/or
(3) issue an alert to fishermen requesting
the voluntary removal of all lobster trap
and anchored gillnet gear for a 15—-day
period, and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period. NMFS may
either extend or shorten the duration of
the DAM zone depending on the
presence or absence of right whales in
the DAM zone.

While the DAM final rule did
envision, at some point in the future,
that DAM zones could be implemented
with gear modifications, it did not
identify specific gear modifications that
would sufficiently reduce the risk of
entanglement to right whales. Therefore,
no gear modifications were included
within the analysis that supported the
DAM rulemaking. This proposed rule

would identify acceptable gear that
could be allowed under the DAM
program. This proposed rule, if adopted,
would complete the regulatory actions
planned and described in the recent
amendments to the ALWTRP, which
included the Seasonal Area
Management (SAM) program (67 FR
1142, January 9, 2002; 67 FR 65722,
October 28, 2002), expanded gear
modifications (67 FR 1300, January 10,
2002; 67 FR 15493, April 2, 2002), as
well as the DAM program.

Proposed Lobster Trap and Anchored
Gillnet Gear Modifications for Use in
DAM Zones

On January 9, 2002, NMFS
established a SAM program (67 FR
1142) to protect predictable annual
congregations of right whales in the
waters east of Cape Cod and seaward to
the outer limits of the Exclusive
Economic Zone (EEZ). Under the SAM
program, NMFS defined two areas (SAM
West and SAM East) and required gear
modifications for lobster trap and
anchored gillnet gear within these
defined areas. The interim final rule
restricts lobster trap and anchored
gillnet gear set within each SAM area to
those types designated as Level II or
Low Risk Gear, which is defined as gear
where death or serious injury resulting
from entanglement would be highly
unlikely. The requirements under the
SAM program are more stringent than,
and in addition to, the gear
modifications currently required under
the ALWTRP for Northern Inshore State
Lobster Waters, Northern Nearshore
Lobster Waters, Offshore Lobster
Waters, and Other Northeast Gillnet
Waters.

The information and analysis
provided in the proposed rule for the
SAM program (66 FR 59394, November
28, 2001) demonstrates that the gear
modifications, including replacing
floating line with neutrally buoyant
and/or sinking line, installing additional
weak links, reducing breaking strengths
for weak links and limiting the number
of buoy lines (i.e. allowing only one
buoy line) prevent serious injury or
mortality to right whales. NMFS
estimated that the SAM requirements
resulted in approximately an 85—percent
reduction in floating line for offshore
lobster gear and 50—percent reduction in
vertical line for gillnet and lobster gear.
Thus, the SAM gear modifications
reduce both the potential for interaction
through a significant reduction in
floating and vertical line, and the
potential for serious injury or mortality
through the incorporation of additional
weak links at reduced breaking
strengths.

As the DAM program was developed
in advance of the SAM program, NMFS
was not able to identify or analyze SAM
gear as part of the DAM program. This
proposed rule identifies and analyzes
the SAM gear as gear that could be used
under the DAM program. NMFS
believes that Level II or Low Risk gear
modifications are appropriate to allow
in a DAM zone because this gear has
been determined to sufficiently reduce
risk of entanglement of right whales.
NMFS maintains that the data available
and presented in the SAM proposed
rule provides sufficient evidence that
fishing with SAM modified gear in a
DAM zone is unlikely to result in
serious injury or mortality of a right
whale.

This proposed rule would identify
SAM modified gear as gear that could be
allowed under the DAM program.
NMFS analyzed additional management
alternatives when deciding which type
of gear modification to allow within the
DAM zone (see ADDRESSES section for a
copy of the Environmental Assessment
(EA) and Classification section’s
summary of the Initial Regulatory
Flexibility Analysis, which describes
other alternatives considered). NMFS
seeks comments from the public on this
proposed rule and these alternatives.

The proposed gear modifications to
the ALWTRP DAM program are
described below. These requirements
are more stringent than, and in addition
to, the gear modifications currently
required under the ALWTRP for the
Offshore Lobster Waters, Northern
Nearshore Lobster Waters, Southern
Nearshore Lobster Waters, Northern
Inshore State Lobster Waters, Great
South Channel Restricted Lobster Area
(July 1 through March 31), Stellwagen
Bank/Jeffreys Ledge Restricted Area
(lobster trap and gillnet area
descriptions), Cape Cod Bay Restricted
Area (lobster trap and gillnet area
descriptions; May 16 through December
31), Great South Channel Restricted
Gillnet Area (July 1 through March 31),
Great South Channel Sliver Restricted
Area (July 1 through March 31), Mid-
Atlantic Coastal Waters (gillnet area
description) and Other Northeast Gillnet
Waters and are consistent with the gear
restrictions implemented under the
SAM program. Time periods are
incorporated to clarify when critical
habitat areas are subject to the DAM
program, which, as described (66 FR
50160, October 2, 2001; 67 FR 1142,
January 9, 2002) and implemented by
NMFS, are time periods when the
requirements for critical habitat areas
are no more conservative than the
surrounding waters. Additionally,
proposed SAM gear modification
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requirements under the DAM program
are applicable to ALWTRP management
areas north of 40° N. latitude where a
DAM zone could be triggered.

Lobster Trap Gear

In addition to the universal gear and
gear marking requirements, fishermen
utilizing lobster trap gear within the
portion of the Northern Nearshore
Lobster Waters, Southern Nearshore
Lobster Waters, Northern Inshore State
Lobster Waters, Cape Cod Bay Restricted
Area (May 16 through December 31),
and Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with a
DAM zone may be required to utilize all
the following gear modifications when a
DAM zone is in effect:

1. Groundlines and buoy lines must
be made entirely of either sinking or
neutrally buoyant line. Floating
groundlines and buoy lines are
prohibited;

2. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys; and

3. Fishermen utilizing lobster trap
gear within the DAM zone must have no
more than one buoy line per trawl
string. This buoy line must be at the
northern or western end of the trawl
string depending on the direction of the
set.

In addition to the universal gear and
gear marking requirements, fishermen
utilizing lobster trap gear within the
portion of the Great South Channel
Restricted Lobster Area (July 1 through
March 31) and Offshore Lobster Waters
Area that overlap with a DAM zone may
be required to utilize all the following
gear modifications when a DAM zone is
in effect:

1. Groundlines and buoy lines must
be made of either sinking or neutrally
buoyant line. Floating groundlines and
buoy lines are prohibited;

2. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys; and

3. Fishermen utilizing lobster trap
gear within the DAM zone must have no
more than one buoy line per trawl
string. This buoy line must be at the
northern or western end of the trawl
string depending on the direction of the
set.

Anchored Gillnet Gear

In addition to the universal gear and
gear marking requirements, fishermen
utilizing anchored gillnet gear within
the portion of the Other Northeast
Gillnet Waters, Cape Cod Bay Restricted
Area (May 16 through December 31),
Stellwagen Bank/Jeffreys Ledge
Restricted Area, Great South Channel
Restricted Gillnet Area (July 1 through

March 31), Great South Channel Sliver
Restricted Area (July 1 through March
31), and Mid-Atlantic Coastal Waters
that overlap with a DAM zone may be
required to utilize all the following gear
modifications when a DAM zone is in
effect:

1. Groundlines and buoy lines must
be made of sinking or neutrally buoyant
line. Floating groundlines and buoy
lines are prohibited;

2. A weak link with a maximum
breaking strength of 1,100 1b (498.8 kg)
must be placed at all buoys;

3. Each net panel must have a total of
5 weak links with a maximum breaking
strength of 1,100 1b (498.8 kg) each. Net
panels are typically 50 fathoms in
length, but the weak link requirements
would apply to all variations in panel
size. These weak links must include 3
floatline weak links. The placement of
the weak links on the floatline must be
as follows: one at the center of the net
panel and one each as close as possible
to each of the bridle ends of the net
panel. The remaining 2 weak links must
be placed in the center of each of the up
and down lines at the panel ends;

4. Fishermen utilizing gillnets within
the DAM zone must have no more than
one buoy line per net string. This buoy
line must be at the northern or western
end of the gillnet string depending on
the direction of the set; and

5. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth style anchor at each end of the
net string.

Clarification of Weak Link
Requirement for Northern Inshore State
Lobster Waters and Northern
Nearshore Lobster Waters that Overlap
with SAM Areas

NMEFS includes in this proposed rule
a provision clarifying that lobster trap
gear in Northern Inshore State Lobster
Waters and Northern Nearshore Lobster
Waters that overlap with a SAM area
must have a weak link with a maximum
breaking strength of 600 1b (272.4 kg) at
all buoys. Prior to the SAM rulemaking,
the ALWTRP regulations already
required a 600 1b (272.4 kg) weak link
for all lobster gear in the Northern
Nearshore Lobster Waters, and it was
one of a suite of required options in the
Northern Inshore State Lobster Waters.
Although the proposed rule for SAM
discussed the relationship between the
proposed SAM restrictions and the
existing gear requirements within the
ALWTRP, the description of the SAM
lobster trap gear requirements did not
explicitly articulate the weak link
requirement for the portions of the

Northern Inshore Sta