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2. Statutory Basis

The rule change is authorized by, and
consistent with, Section 15A(k) of the
Act.5

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The rule change will not impose any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act and the
Commodity Exchange Act. In fact, the
rule change will level the playing field
for CTAs and investment advisers with
little, if any, competitive impact on
carrying firms.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants, or Others

NFA did not publish the rule changes
to the membership for comment. NFA
did not receive comment letters
concerning the rule changes.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Pursuant to Section 19(b)(7)(B) of the
Act,5 the proposed rule change became
effective on December 9, 2002.

Within 60 days of the date of
effectiveness of the proposed rule
change, the Commission, after
consultation with the CFTC, may
summarily abrogate the proposed rule
change and require that the proposed
rule change be refiled in accordance
with the provisions of Section 19(b)(1)
of the Act.”

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change conflicts with the Act. Persons
making written submissions should file
nine copies of the submission with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609.
Comments also may be submitted
electronically to the following e-mail
address: rule-comments@sec.gov. Copies
of the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the

515 U.S.C. 780-3(k).
615 U.S.C. 78s(b)(7)(B).
715 U.S.C. 78s(b)(1).

public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of these filings also will
be available for inspection and copying
at the principal office of NFA.

Electronically submitted comments
will be posted on the Commission’s
Web site (hitp://www.sec.gov). All
submissions should refer to File No.
SR-NFA-2002-06 and should be
submitted by February 6, 2003.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.8

J. Lynn Taylor,

Assistant Secretary.

[FR Doc. 03-913 Filed 1-15-03; 8:45 am]
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Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, as
amended, (“Act”)? and Rule 19b—4
thereunder,2 notice is hereby given that
on December 16, 2002, the National
Association of Securities Dealers, Inc.
(“NASD”) filed with the Securities and
Exchange Commission (“SEC” or
“Commission”) the proposed rule
change as described in Items I, II, and
III below, which items have been
prepared by NASD. NASD has
designated the proposed rule change as
“constituting a stated policy, practice,
or interpretation with respect to the
meaning, administration or enforcement
of an existing rule” under paragraph
(£)(1) of Rule 19b—4 under the Act,3
which renders the proposal effective
upon receipt of this filing by the
Commission. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

NASD is proposing to amend NASD
Rule 3360 to clarify member firms’

817 CFR 200.30-3(a)(75).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
317 CFR 240.19b—4(f)(1).

reporting requirements of short
positions held on behalf of other broker/
dealers. Below is the text of the
proposed rule change. The proposed
new language is in italics; the proposed
deletions are in brackets.

3360. Short-Interest Reporting

(a) Each member shall maintain a
record of total “short” positions in all
customer and proprietary firm accounts
in securities included in The Nasdaq
Stock Market and in each other security
listed on a registered national securities
exchange and not otherwise reported to
another self-regulatory organization and
shall regularly report such information
to [the Association] NASD in such a
manner as may be prescribed by [the
Association] NASD. For the purposes of
this rule, the term “customer” includes
a broker/dealer. Reports shall be made
as of the close of the settlement date
designated by [the Association] NASD.
Reports shall be received by [the
Association] NASD no later than the
second business day after the reporting
settlement date designated by [the
Association] NASD.

(b) No change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. NASD has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to clarify members’ short
interest reporting requirements for short
positions held on behalf of other broker/
dealers. NASD Rule 3360(a) requires
members to maintain a record of total
short positions in all customer and
proprietary firm accounts in Nasdaq
securities (and listed securities if not
reported to another self-regulatory
organization (“SRO”)) and requires
members to report such information to
NASD on a monthly basis. Rule 3360(b)
provides that short positions required to
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be reported under the Rule are those
resulting from short sales as the term is
defined in Rule 3b—3 under the Act,*
with limited exceptions.

NASD staff has received inquiries
from members concerning the
application of Rule 3360 in light of the
definition of “customer” in NASD Rule
0120(g). Specifically, Rule 0120(g)
provides that the term “customer” does
not include a broker or dealer, unless
the context otherwise provides. As a
result, members have inquired whether
short sale positions in accounts held for
other broker/dealers are required to be
reported under Rule 3360.

In response to such inquiries, the staff
has advised members that short sale
positions held for other broker/dealers
that fall within the definition of short
position provided in Rule 3360(b) must
be reported under Rule 3360(a), unless
these positions already are reported to
an SRO. This long-standing position is
consistent with that taken by other
SROs with respect to their short interest
reporting requirements.> Non-self-
clearing broker/dealers generally are
considered to have satisfied their
reporting requirement by making
appropriate arrangements with their
respective clearing organizations. In
addition, because non-member broker/
dealers are not subject to NASD rules
and, therefore, are not required to
comply with Rule 3360, it is particularly
important that members understand that
they must report such positions under
the Rule, unless these positions are
otherwise reported to an SRO.
Accordingly, to eliminate all ambiguity,
NASD proposes to amend Rule 3360(a)
to clarify that short sale positions in
accounts held for other broker/dealers
must be reported, unless the position is
otherwise reported to an SRO.

2. Statutory Basis

NASD believes that the proposed rule
change is consistent with the provisions
of Section 15A(b)(6) of the Act®, which
requires, among other things, that the
NASD’s rules be designed to prevent
fraudulent and manipulative acts and
practices, to promote just and equitable

4Rule 3b-3 under the Exchange Act provides, in
part, the following: “The term ‘short sale’ means
any sale of a security which the seller does not own
or any sale which is consummated by the delivery
of a security borrowed by, or for the account of, the
seller.”

5 See Securities Exchange Act Release No. 35287
(January 27, 1995), 60 FR 6743 (February 3, 1995),
approving amendments to short interest reporting
rules of NASD, New York Stock Exchange,
Philadelphia Stock Exchange, Pacific Stock
Exchange, Boston Stock Exchange, Chicago Stock
Exchange, and Chicago Board Options Exchange, to
ensure uniform short position reporting across each
of the SROs.

615 U.S.C. 780-3(b)(6).

principles of trade, and, in general, to
protect investors and the public interest.
NASD believes that the proposed rule
change is necessary to ensure that
members’ short interest reporting is
accurate and complete.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

NASD has neither solicited nor
received written comments on the
proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

NASD has designated the proposed
rule change as “constituting a stated
policy, practice, or interpretation with
respect to the meaning, administration
or enforcement of an existing rule”
under Section 19(b)(3)(A) of the Act”
and Rule 19b—4(f)(1) thereunder,® which
renders the proposal effective upon
receipt of this filing by the Commission.

At any time within 60 days of this
filing, the Commission may summarily
abrogate this proposal if it appears to
the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609. Copies of
the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be

715 U.S.C. 78s(b)(3)(A).

817 CFR § 240.19b—4(f)(1).

available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of NASD. All
submissions should refer to file number
SR-NASD-2002-178 and should be
submitted by February 6, 2003.

For the Commission, by the Division of

Market Regulation, pursuant to the delegated
authority.?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 03-950 Filed 1-15-03; 8:45 am|]
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Pursuant to Section 19(b)(7) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—7 under the
Act,2 notice is hereby given that on
December 2, 2002, the National Futures
Association (“NFA”) filed with the
Securities and Exchange Commission
(“SEC” or “Commission”) the proposed
rule changes described in Items I, II, and
III below, which Items have been
prepared by the NFA. The Commission
is publishing this notice to solicit
comments on the proposed rule changes
from interested persons. NFA also has
filed the proposed rule change with the
Commodity Futures Trading
Commission (“CFTC”).

On November 27, 2002, NFA
requested that the CFTC make a
determination that review of the
proposed rule change is not necessary.
The CFTC made such a determination
on December 9, 2002.

I. Self-Regulatory Organization’s
Description of the Proposed Rule
Change

Section 15A(k) of the Act?3 makes
NFA a national securities association for
the limited purpose of regulating the
activities of Members who are registered
as brokers or dealers in security futures
products under Section 15(b)(11) of the

917 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(7).
217 CFR 240.19b-7.
315 U.S.C. 780-3(k).
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