WD RECG 11-29-02 Friday
SR . > Vol. 67 No. 230 Nov. 29, 2002

Pages 7106971442

ISUET

0

Mederal Re o



II Federal Register/Vol. 67, No.

230/ Friday, November 29, 2002

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512—-1661 with a
computer and modem. When using Telnet or modem, type swais,
then log in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $699, or $764 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $264. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $10.00 for each issue, or
$10.00 for each group of pages as actually bound; or $2.00 for
each issue in microfiche form. All prices include regular domestic
Fostage and handling. InternationaFcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 67 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.




11

Contents

Federal Register
Vol. 67, No. 230

Friday, November 29, 2002

Agricultural Marketing Service

RULES

Raisins produced from grapes grown in—
California, 71072-71075

Agriculture Department

See Agricultural Marketing Service

See Animal and Plant Health Inspection Service
See Food and Nutrition Service

See Forest Service

Air Force Department
PROPOSED RULES
Privacy Act; implementation, 71120-71121
NOTICES
Privacy Act:
Systems of records, 71152-71154

Animal and Plant Health Inspection Service

NOTICES

Environmental statements; availability, etc.:
Pacific mealybug control, 71129-71130

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind
or Severely Disabled

Centers for Disease Control and Prevention
NOTICES
Agency information collection activities:
Proposed collection; comment request, 71176-71177
Committees; establishment, renewal, termination, etc.:
National Vaccine Advisory Committee, 71177

Centers for Medicare & Medicaid Services
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71177—
71178

Commerce Department

See Economic Analysis Bureau

See Economic Development Administration

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71133
Procurement list; additions and deletions, 71133-71134

Committee for the Implementation of Textile Agreements
NOTICES
Textile and apparel categories:
Quota and visa requirements—
Sub-Saharan African countries; duty- and quota-free
import limitations, 71141

Copyright Office, Library of Congress
RULES
Copyright Arbitration Royalty Panel rules and procedures:
Noncommercial educational broadcasting compulsory
license; rate adjustments, 71105

Corporation for National and Community Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71142—
71143

Defense Department
See Air Force Department

See Navy Department
PROPOSED RULES

Privacy Act; implementation, 71118-71120
NOTICES
Agency information collection activities:
Proposed collection; comment request, 71143
Meetings:
Science Board, 71143-71144
Women in Services Advisory Committee, 71144-71145
Privacy Act:
Systems of records, 71145-71150
Defense Finance and Accounting Service, 71150-71151
Inspector General, 71151-71152

Drug Enforcement Administration

NOTICES

Applications, hearings, determinations, etc.:
Blume, Horst G., M.D., 71196
Castle, Christopher E., M.D., 71196-71198
Talley, Joseph H., M.D., 71198-71202
Triftshauser, Clark G., M.D., 71202-71203
Turner, Johnnie Melvin, M.D., 71203-71204

Economic Analysis Bureau
RULES
International services surveys:
BE-22; annual survey of selected services transactions
with unaffiliated foreign persons, 71103-71105

Economic Development Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71134—
71135
Trade adjustment assistance eligibility determination
petitions:
Mutual Tool & Die, Inc., et al., 71135-71136

Education Department
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71155



v Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/ Contents

Meetings:
Opportunities in Athletics, Secretary’s Commission;
correction, 71155-71156

Employment and Training Administration
NOTICES
NAFTA transitional adjustment assistance:
Bristol Bay Native Association, 71205-71208
General Electric Transportation Systems Global Signaling
LLGC, 71208-71209
Pillowtex Corp., 71209
Trans World Connections, Ltd., 71209

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
71209-71210

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
RULES
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Pyriproxyfen, 71105-71110
NOTICES
Agency information collection activities:
Reporting and recordkeeping requirements, 71164
Environmental statements; availability, etc.:
Agency statements—
Weekly receipts, 71164—-71165
Reports and guidance documents; availability, etc.:
Clean Water Act—
National Clean Water Strategy industrial regulations,
71165-71169
Vapor intrusion to indoor air pathway from groundwater
and soils; evaluation, 71169-71172

Equal Employment Opportunity Commission
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 71172—
71173

Executive Office of the President
See Trade Representative, Office of United States

Federal Aviation Administration
RULES
Airworthiness directives:
Britten Norman (Bembridge) Ltd., 71101-71103
Dassault, 71098-71101
Eurocopter France, 71097-71098
Rolls-Royce plc., 71094-71097
PROPOSED RULES
Class E airspace, 71117-71118
NOTICES
Advisory circulars; availability, etc.:
Repair station and quality control manuals; development
and evaluation guide; correction, 71235

Federal Communications Commission
RULES
Common carrier services:
27 MHz electromagnetic spectrum transferred from
Government to non-government use; reallocation
Correction, 71110-71111

PROPOSED RULES
Common carrier services:
Federal-State Joint Board on Universal Service—
Non-rural high-cost support mechanism, 71121-71126
Telephone Consumer Protection Act; implementation—
Unsolicited advertising, 71126
NOTICES
Agency information collection activities:
Proposed collection; comment request, 71173-71175

Federal Deposit Insurance Corporation

RULES

Organization, functions, and authority delegations:
Nomenclature changes, 71069-71071

Federal Election Commission
RULES
Bipartisan Campaign Reform Act; implementation:
Interim reporting procedures; policy statement, 71075—
71078
NOTICES
Meetings; Sunshine Act, 71175

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
New York Independent System Operator, Inc., et al.,
71162-71163
Hydroelectric applications, 71163-71164
Applications, hearings, determinations, etc.:
Algonquin LNG, LP, 71156
ANR Pipeline Co., 71156-71157
California Power Exchange Corp., 71157
CenterPoint Energy Gas Transmission Co., 71157
Dominion Transmission, Inc., 71157-71158
GridSouth Transco, LLC, et al., 71158
Kern River Gas Transmission Co., 71158-71159
Northern Border Pipeline Co., 71159
Northwest Pipeline Corp., 71159-71160
Southern Natural Gas Co., 71160-71161
Tennessee Gas Pipeline Co., 71161
Transcontinental Gas Pipe Line Corp., 71161-71162

Federal Highway Administration

NOTICES

Environmental statements; notice of intent:
Rutland County, VT, 71230
South Kohala, HI, 71231

Federal Labor Relations Authority

NOTICES

Amici curiae briefs in representation proceedings pending
before FLRA; opportunity to submit, 71175-71176

Federal Motor Carrier Safety Administration
PROPOSED RULES
Motor carrier safety standards:

Intermodal container chassis and trailers; general
inspection, repair, and maintenance requirements;
negotiated rulemaking process; intent to consider,
71127

NOTICES
Meetings:
Research and Technology Office Forum, 71231



Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/ Contents

Fish and Wildlife Service
PROPOSED RULES
Endangered and threatened species:
Critical habitat designations—
Bull trout; Klamath River and Columbia River distinct
population segments, 7123571438
Marine mammals:
Incidental take during specified activities—
Florida manatees; watercraft and watercraft access
facilities; public hearings, 71127-71128
NOTICES
Endangered and threatened species:
Recovery plans—
Bull trout, 71438-71441
Endangered and threatened species permit applications,
71191-71192
Environmental statements; availability, etc.:
Incidental take permits—
Gila and Maricopa Counties, AZ; southwestern willow
flycatcher, etc., 71193-71194
Pocahontas County, WV; West Virginia northern flying
squirrel, 71192-71193
Meetings:
North American Wetlands Conservation Council, 71194

Food and Drug Administration

NOTICES

Agency information collection activities:
Submission for OMB review; comment request, 71178—

71179

Meetings:
Medical Devices Advisory Committee, 71179

Reports and guidance documents; availability, etc.:
Donor suitability and blood and blood product safety

assessment in cases of known or suspected West Nile

Virus infection, 71180

Food and Nutrition Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 71130

Forest Service
NOTICES
Environmental statements; notice of intent:

Tongass National Forest, AK, 71130-71132
Meetings:

Opal Creek Scenic Recreation Area Advisory Council,

71132
Resource Advisory Committees—
Madera County, 71132

Health and Human Services Department

See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Food and Drug Administration

See National Institutes of Health

Housing and Urban Development Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Facilities to assist homeless—
Excess and surplus Federal property, 71188-71191

Immigration and Naturalization Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 71204

Meetings:
Airport and Seaport Inspections User Fee Federal
Advisory Committee, 71204-71205

Interior Department
See Fish and Wildlife Service
See Land Management Bureau

International Trade Administration
NOTICES
Antidumping:
Ferrovanadium from—
China, 71137-71140
South Africa, 71136-71137

International Trade Commission
NOTICES
Import investigations:
Refined brown aluminum oxide from—
China, 71195-71196

Justice Department
See Drug Enforcement Administration
See Immigration and Naturalization Service

Labor Department

See Employment and Training Administration

See Employment Standards Administration

See Occupational Safety and Health Administration

Land Management Bureau
NOTICES
Environmental statements; availability, etc.:
Trans-Alaska Pipeline System Right-of-Way renewal,
71194-71195

Library of Congress
See Copyright Office, Library of Congress

National Credit Union Administration
RULES
Credit unions:
Prompt corrective action—
Revisions and adjustments, 71078—-71094
PROPOSED RULES
Credit unions:
Organization and operaations—
Reasonable retirement benefits for employees and
officers, 71113
Prompt corrective action—

Net worth restoration plans, 71113-71117
NOTICES

Agency information collection activities:
Proposed collection; comment request, 71212-71213

National Foundation on the Arts and the Humanities
NOTICES
Agency information collection activities:

Proposed collection; comment request, 71213

National Institute of Standards and Technology
NOTICES
Agency information collection activities:

Proposed collection; comment request, 71140-71141

National Institutes of Health

NOTICES

Inventions, Government-owned; availability for licensing,
71180-71181



VI Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/ Contents

Meetings:
National Institute of Allergy and Infectious Diseases,
71184-71185
National Institute of Child Health and Human
Development, 71181-71183
National Institute of Diabetes and Digestive and Kidney
Diseases, 71183
National Institute on Aging, 71183-71184
National Institute on Alcohol Abuse and Alcoholism,
71184-71185
Scientific Review Center, 71185-71187
Warren Grant Magnuson Clinical Center—
Scientific Counselors Board, 71187
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Apovia, Inc., 71187-71188

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Technical corrections, 71112
Northeastern United States fisheries—
Atlantic herring, 71111-71112

Navy Department
NOTICES
Meetings:
Naval Academy, Board of Visitors, 71154
Planning and Steering Advisory Committee, 71154-71155

Nuclear Regulatory Commission
NOTICES
Agency information collection activities:
Proposed collection; comment request, 71213-71214
Operating licenses, amendments; no significant hazards
considerations; biweekly notices; correction, 71214

Occupational Safety and Health Administration
NOTICES
Agency information collection activities:

Proposed collection; comment request, 71210-71212

Office of United States Trade Representative
See Trade Representative, Office of United States

Public Health Service

See Centers for Disease Control and Prevention
See Food and Drug Administration

See National Institutes of Health

Securities and Exchange Commission
NOTICES
Investment Company Act of 1940:
Deregistration applications—
Mercury Mid Cap Growth Fund, Inc., et al., 71214—
71216

Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 71216-71223
Pacific Exchange, Inc., 71224-71226
Philadelphia Stock Exchange, Inc., 71226-71228

Small Business Administration
NOTICES
Meetings:
Procurement Executive Council, 71228

State Department

NOTICES

Passport travel restrictions, U.S.:
Libya, 71228-71229

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Trade Representative, Office of United States

NOTICES

Telecommunications trade agreements; compliance;
comment request, 71229-71230

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Federal Motor Carrier Safety Administration

Veterans Affairs Department
NOTICES
Committees; establishment, renewal, termination, etc.:
Capital Asset Realignment for Enhanced Services
Commission, 71231-71232
Meetings:
Health Services Research and Development Service
Scientific Review and Evaluation Board, 71232
Poverty threshold (2001); weighted average, 71232

Separate Parts In This Issue

Part I
Interior Department, Fish and Wildlife Service, 71235—
71441

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR

14 CFR
39 (4 documents) ........... 71094,
71097, 71098, 71101

Proposed Rules:

Lo 71117

15 CFR

801 . 71103

32 CFR

Proposed Rules:

311 (2 documents) ......... 71118,
71119

49 CFR




71069

Rules and Regulations

Federal Register
Vol. 67, No. 230

Friday, November 29, 2002

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL DEPOSIT INSURANCE
CORPORATION

5 CFR Part 3201

12 CFR Parts 308, 309, 310, 311, and
337

RIN 3209-AA15 and 3064-AC56

Agency Reorganization; Nomenclature
Changes

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: This rule addresses
nomenclature changes effected by a
Federal Deposit Insurance Corporation
(“FDIC”) internal reorganization order
dated June 30, 2002. The reorganization
resulted in the merger of several
divisions and offices, the redesignation
of two “regional” offices as “‘area”
offices, and the abolishment of two
positions in the former Office of the
Executive Secretary (“OES”). The rule
also addresses nomenclature changes
resulting from the merger of two
divisions by an internal reorganization
order dated December 8, 1996.
Consistent with these actions, this rule
makes appropriate conforming changes
in several of the FDIC’s regulations in
Title 12 and, with the concurrence of
the Office of Government Ethics
(“OGE”), in the FDIC’s supplemental
standards of ethical conduct regulation
in Title 5. The rule also sets forth a
Savings Provision in SUPPLEMENTARY
INFORMATION that preserves, under their
new names, all actions taken under the
name of the former “Office of the
Executive Secretary” and the former
“Freedom of Information Act/Privacy
Act (“FOIA/PA”) Unit” of OES.

DATES: This rule is effective November
29, 2002.

FOR FURTHER INFORMATION CONTACT:
Linda Keener, Ethics Program Manager,
(202) 898-8660, Federal Deposit

Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429
(Supplemental Standards of Ethical
Conduct); Frederick L. Fisch, Senior
Attorney, FOIA/PA Group, (202)736—
0526, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429 (FOIA and
Privacy Act Program); and Robert E.
Feldman, Executive Secretary, (202)
898-3811, Leneta G. Gregorie, Counsel
and Special Assistant to the Executive
Secretary, (202) 898—3719, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429 (all
other matters).

SUPPLEMENTARY INFORMATION:

Background

This rule implements the decision by
the FDIC, through an internal
reorganization order dated June 30,
2002, to merge OES into the Legal
Division, thereby creating an Executive
Secretary Section within the
Supervision and Legislation Branch of
the Legal Division; abolishing the
positions of Deputy Executive Secretary
and Assistant Executive Secretary
(Ethics); and transferring program
responsibility for the Freedom of
Information Act, 5 U.S.C. 552, and the
Privacy Act of 1974, 5 U.S.C. 552a, from
the FOIA/PA Unit of OES to the FOIA/
PA Group of the Litigation Branch of the
Legal Division. This rule, consistent
with the organizational changes, makes
a number of nomenclature changes in
parts 308, 309, 310, 311, and 337 of title
12 of the Code of Federal Regulations.
Specifically, reference to the eliminated
position of Deputy Executive Secretary
is deleted, and all references to the
“Office of the Executive Secretary,”
wherever they appear in the parts 308,
311 and 337, are changed to “Executive
Secretary” or “offices of the Executive
Secretary,” as appropriate. Similarly,
references to the “Office of the
Executive Secretary” and the OES
“FOIA/PA Unit” in parts 309 and 310
are changed to the “FOIA/PA Group”
within the Legal Division. Conforming
changes also are made to: the addresses
to which FOIA and Privacy Act requests
and administrative appeals of responses
to FOIA and Privacy Act requests are to
be submitted; the identities of the
persons to whom such requests and
appeals are to be directed; and the
telephone numbers (voice and facsimile)
of the FOIA/PA Group.

This rule, with the concurrence of
OGE, also makes a number of
appropriate nomenclature changes to
references in the FDIC’s supplemental
standards of conduct regulation, as
codified in 5 CFR part 3201, to reflect
the June 30, 2002, mergers of certain
other divisions of the FDIC and, as a
result, to change the names of the
“Division of Supervision” and the
“Division of Compliance and Consumer
Affairs” to the “Division of Supervision
and Consumer Protection” and the
“Division of Insurance” and the
“Division of Research” to the “Division
of Insurance and Research”. These new
names more accurately reflect the
breadth of the divisions’ activities as a
result of the reorganization.

Moreover, this rule implements those
aspects of the June 30, 2002,
reorganization which converted the
Boston and Memphis regional offices to
area offices. Consistent with the
division name changes, the conversion
of two regional offices to area offices,
and the aforementioned abolishment of
the position of Assistant Executive
Secretary (Ethics), this rule makes a
number of changes in part 3201 by
changing all references to “Division of
Supervision” and “Division of
Compliance and Consumer Protection”
to “Division of Supervision and
Consumer Protection” and “Division of
Insurance” and “Division of Research”
to “Division of Insurance and Research”
wherever they appear; enlarging
references to “‘regional office” to
“regional or area office” wherever it
appears; designating the “Ethics
Program Manager” as the FDIC’s
Alternate Ethics Counselor in the place
of the ““Assistant Executive Secretary
(Ethics)”’; and clarifying the credit
restrictions for field office supervisors
and supervisory examiners in light of
their expanded areas of responsibility as
the result of the reorganization. Finally,
the rule implements a previous FDIC
reorganization which, on December 8,
1996, merged the “Division of Depositor
and Asset Services” with the “Division
of Resolutions”. As a result, “Division
of Depositor and Asset Services” is
changed to “Division of Resolutions and
Receiverships” wherever it appears in
part 3201.

Savings Provision

This rule shall constitute notice that
all references to the Office of the
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Executive Secretary or OES in any
documents, statements, or other
communications, in any form or media,
and whether made before or, with the
exception of documents, statements, or
other communications pertaining to the
FOIA/PA Program, on or after the
effective date of this rule, shall be
deemed to be references to the
Executive Secretary Section of the Legal
Division. Moreover, any actions
undertaken in the name of or on behalf
of the Office of the Executive Secretary
or OES, whether taken before or, except
for actions related to the FOIA/PA
Program, on or after the effective date of
this rule, shall be deemed to have been
taken in the name of or on behalf of the
Executive Secretary Section. This rule
shall constitute further notice that, with
respect to documents, statements or
other communications relating to the
FOIA and Privacy Act program, in any
form or media, and whether made
before, on or after the effective date of
this rule, all references to the FOIA/PA
Unit within OES shall be deemed to be
references to the FOIA/PA Group within
the Legal Division. Moreover, any
actions undertaken in the name of or on
behalf of the FOIA/PA Unit within OES,
whether taken before, on or after the
effective date of this rule, shall be
deemed to have been taken in the name
of or on behalf of the FOIA/PA Group
within the Legal Division.

Rulemaking Requirements

1. This rule does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the provisions of the
Paperwork Reduction Act of 1995.

2. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in the
effective date are inapplicable because
this rule involves a rule of agency
organization, procedure, or practice. 5
U.S.C. 553(b)(A). Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this final
rule. Because a notice of proposed
rulemaking and opportunity for public
comment are not required to be given
for this rule under 5 U.S.C. or any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) are not applicable. Accordingly,
this rule is issued in final form.
Although there is no formal comment
period, public comments on this rule
are welcome on a continuing basis.
Comments should be submitted to

Thomas E. Nixon, FDIC Clearance
Officer, Legal Division, 550 17th Street,
NW., Washington, DC 20429, (202) 898—
8766. Comments may be hand-delivered
to the guard station at the rear of the
17th Street building (located on F
Street) on business days between 7 a.m.
and 5 p.m. [Fax number (202) 898-3838;
Internet address
COMMENTS@FDIC.GOV].

For the reasons set forth in the
preamble, the Federal Deposit Insurance
Corporation, with the concurrence of
the Office of Government Ethics, is
amending 5 CFR part 3201, and the
Federal Deposit Insurance Corporation
is also amending 12 CFR parts 308, 309,
310, 311, and 337, as set forth below:

5 CFR Chapter XXII

PART 3201—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE FEDERAL
DEPOSIT INSURANCE CORPORATION

1. The authority citation for part 3201
continues to read as follows:

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 12
U.S.C. 1819(a), 1822; 26 U.S.C. 1043; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.403, 2635.502, and 2635.803.

§3201.101 [Amended]

2.In §3201.101(b), remove the words
““Assistant Executive Secretary (Ethics)”
and add in their place the words “Ethics
Program Manager”.

§3201.102 [Amended]

3. Amend §3201.102 as follows:

a. In paragraph (b)(2)(ii), remove the
words “Division of Supervision and the
Division of Compliance and Consumer
Affairs” and add in their place the
words “Division of Supervision and
Consumer Protection”.

b. In the heading of paragraph (c),
remove the words “employees assigned
to the Division of Supervision and
employees assigned to the Division of
Compliance and Consumer Affairs”” and
add in their place the words “employees
assigned to the Division of Supervision
and Consumer Protection”.

c. In paragraph (c)(1)(ii), remove the
words “regional office” and
“employee’s region” and add in their
place the words “regional or area office”
and “employee’s region or area”,
respectively, and remove the word
“and” at the end of the paragraph.

d. In paragraph (c)(1)(iii), remove the
period at the end and add in its place
a semicolon followed by the word
“and”.

e. Add a new paragraph (c)(1)(iv) to
read as follows:

§3201.102 Extensions of credit from FDIC-
insured depository institutions.
* * * * *

* %
L

(iv) For a field office supervisor and
supervisory examiner, credit extended
by an FDIC-insured State nonmember
bank headquartered outside the field
office supervisor’s and supervisory
examiner’s respective official territories
of assignment through the use of a credit
card on the same terms and conditions

as are offered to the general public.

f. In paragraph (c)(2), remove the
words “Division of Supervision, the
Director of the Division of Compliance
and Consumer Affairs”, “Division of
Supervision, or the Director of the
Division of Compliance and Consumer
Affairs”, and “Division of Supervision
and the Division of Compliance and
Consumer Affairs” and add in their
place the words “Division of
Supervision and Consumer Protection”,
in each instance.

g. In paragraph (d)(2), remove the
words “Division of Insurance” and add
in their place the words “Division of
Insurance and Research”.

h. In the heading of paragraph (e) and
in paragraph (e)(2), remove the words
“Division of Depositor and Asset
Services” and add in their place the
words “Division of Resolutions and
Receiverships”.

§3201.109 [Amended]

4.In §3201.109(a), remove the words
“Division of Supervision or Division of
Compliance and Consumer Affairs” and
add in their place the words “Division
of Supervision and Consumer
Protection”.

12 CFR Chapter llI

PART 308—RULES OF PRACTICE AND
PROCEDURE

5. The authority citation for part 308
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818,
1820, 1828, 1829, 1829b, 18311, 18310,
1831p-1, 1832(c), 1884(b), 1972, 3102,
3108(a), 3349, 3909, 4717; 15 U.S.C. 78(h)
and (i), 780-4(c), 780-5, 78q-1, 78s, 78u, 78u-
2, 78u-3 and 78w; 6801(b), 6805(b)(1), 28
U.S.C. 2641 note; 31 U.S.C. 330, 5321; 42
U.S.C. 4012a; Sec. 3100(s), Pub. L. 104-134,
110 Stat. 1321-358.

§308.102 [Amended]

6. In §308.102(b)(2), remove the
words “Executive Secretary, Deputy
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Executive Secretary or the Assistant
Executive Secretary (Operations)” and
add in their place the words “Executive
Secretary and Assistant Executive
Secretary”’.

PART 309—DISCLOSURE OF
INFORMATION

7. The authority citation for part 309
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 1819
“Seventh” and “Tenth”.

§309.5 [Amended]

8. Amend § 309.5 as follows:

a. In paragraph (b)(1), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “‘Freedom of Information Act/
Privacy Act Group (“FOIA/PA Group”’),
Legal Division”.

b. In paragraph (b)(1)(ii), remove the
words ‘“to (202) 898—8778" and add in
their place the words “to the FOIA/PA
Group: (202) 736—0547"".

c. In paragraph (b)(1)(iii), remove the
words “By sending a letter to the Office
of the Executive Secretary, ATTN:
FOIA/PA Unit,” and add in their place
the words “By sending a letter to: Legal
Division, FDIC, ATTN: FOIA/PA
Group,”.

d. In paragraph (d)(1), remove the
words “FOIA/PA Unit, Office of the
Executive Secretary, shall” in the first
sentence and add in their place the
words “FOIA/PA Group, Legal Division
shall”; and, in the last sentence, remove
the words “Office of the Executive
Secretary” and add in their place the
words “FOIA/PA Group”.

e. In paragraph (d)(2)(i), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “FOIA/PA Group,”.

f. In paragraph (d)(2)(ii), remove the
words “FOIA/PA Unit” and add in their
place the words “FOIA/PA Group”.

g. In paragraph (f)(1)(x), remove the
words “Executive Secretary” and add in
their place the words “FOIA/PA Group,
Legal Division”.

h. In paragraph (f)(4)(ii), remove the
words “Office of the Executive
Secretary, FOIA/PA Unit” and add in
their place the words “FOIA/PA Group,
Legal Division”.

i. In paragraph (h)(1), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “FOIA/PA Group, Legal
Division”.

§309.6 [Amended]

9. In §309.6(b), remove the words

“Office of the Executive Secretary”

wherever they appear and add in their
place the words “FOIA/PA Group”.

§309.7 [Amended]

10. Amend § 309.7 as follows:

a. In paragraph (a), remove the words
“Office of the Executive Secretary” and
“Office of Corporate Communications”
and add in their place the words
“Executive Secretary” and “Office of
Public Affairs”, respectively.

b. In paragraph (b), remove the words
“Office of the Corporation’s General
Counsel” and add in their place the
words “General Counsel”.

PART 310—PRIVACY ACT
REGULATIONS

11. The authority citation for part 310
continues to read as follows:

Authority: 5 U.S.C. 552a.

§310.3 [Amended]

12.In §310.3(b), remove the words
“Office of the Executive Secretary,
FOIA/PA Unit, Federal Deposit
Insurance Corporation, Washington,
D.C. 20429.” in the first sentence and
add in their place the words “Freedom
of Information Act/Privacy Act Group,
Legal Division (“FOIA/PA Group”),
Federal Deposit Insurance Corporation,
550 17th Street, N.W., Washington, D.C.
20429.”; and, in the last sentence,
remove the words “FOIA/PA Unit,
Office of the Executive Secretary’” and
add in their place the words “FOIA/PA
Group”.

§310.4 [Amended]

13.In §310.4(a), remove the words
“Office of the Executive Secretary,
Records Unit” and add in their place the
words “FOIA/PA Group, Legal
Division”.
8§310.5 [Amended]

14. Amend § 310.5 as follows:

a. In paragraph (b), remove the words
“Executive Secretary” and add in their
place the words “FOIA/PA Group” in
each instance.

b. In paragraph (c), remove the words
“The Executive Secretary will give
written notification of a reasonable
period within which individuals may
inspect disclosable records pertaining to
themselves at the Office of the Executive
Secretary”” and add in their place the
words “The FOIA/PA Group will give
written notification of a reasonable
period within which individuals may
inspect disclosable records pertaining to
themselves at the offices of the FOIA/PA
Group”.

§310.7 [Amended]

15.In §310.7, remove the words
“Office of the Executive Secretary,
Records Unit, Federal Deposit Insurance

Corporation, Washington, D.C. 20429
and add in their place the words “FOIA/
PA Group, Legal Division, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429”.

§310.8 [Amended]

16. In § 310.8(a), remove the words
“Executive Secretary of the
Corporation” in the first sentence and
the words “Executive Secretary” in the
second sentence and add in their place
the words “Senior Attorney, FOIA/PA
Group” in both instances.

§310.9 [Amended]

17.In §310.9(a), remove the words
“Office of the Executive Secretary,” and
add in their place the words “FOIA/PA
Group, Legal Division,”.

PART 311—RULES GOVERNING
PUBLIC OBSERVATION OF MEETINGS
OF THE CORPORATION'S BOARD OF
DIRECTORS

18. The authority citation for part 311
continues to read as follows:

Authority: 5 U.S.C. 552b and 12 U.S.C.
1819.

§§311.4, 311.5 and 311.8 [Amended]

19. In §§ 311.4(e), 311.5(b)(2), and
311.8(d)(2), remove the words “Office of
the Executive Secretary” and add in
their place the words ‘“Executive
Secretary”’.

20.In §311.8(d)(1), remove the words
“Office of the Executive Secretary’” and
add in their place the words “offices of
the Executive Secretary”.

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

21. The authority citation for part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1820(d)(10), 1821f,
1828(j)(2), 1831, 1831f-1.

§337.10 [Amended]

22.1In §337.10, remove the words
“Office of the Executive Secretary’” and
add in their place the words “Executive
Secretary”’.

Dated: November 12, 2002.
Federal Deposit Insurance Corporation.
Valerie Best,
Assistant Executive Secretary.

Approved: November 20, 2002.
Amy L. Comstock,
Director, Office of Government Ethics.
[FR Doc. 02-30101 Filed 11-27-02; 8:45 am]
BILLING CODE 6714-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV03-989-2 IFR]

Raisins Produced From Grapes Grown
in California; Temporary Suspension
of a Provision, and Extension of
Certain Deadlines Under the Raisin
Diversion Program

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule temporarily
suspends the deadline for announcing a
2003 raisin diversion program (RDP) as
specified under the Federal marketing
order for California raisins (order). This
rule also extends certain deadlines
within the 2002-2003 crop year
concerning the RDP specified in the
order’s regulations. The order regulates
the handling of raisins produced from
grapes grown in California and is
administered locally by the Raisin
Administrative Committee (RAC).
Changes beginning with a possible 2003
RDP have been recommended by the
RAC. Currently, there is a November 30
deadline for the RAC to announce a
2003 RDP. This action is needed to
provide flexibility in implementing the
existing as well as any new provisions
of a 2003 RDP. This action will also
allow necessary review and evaluation
of proposed provisions for such a
program. The December 15 deadline for
redemption of diversion certificates for
the 2002 RDP also is extended, given the
lack of sales of those certificates.

DATES: Effective: December 2, 2002.
Comments received by January 28, 2003,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Senior Marketing

Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than

20 days after the date of the entry of the
ruling.

This rule temporarily suspends an
order provision concerning the
November 30 deadline by which the
RAC must announce a RDP, and extends
related deadlines specified under the
order’s regulations concerning the 2003
diversion program. Changes beginning
with a possible 2003 RDP recently have
been recommended by the RAC. This
action is needed to provide flexibility in
implementing the existing as well as
any new provisions of a 2003 RDP. This
action will also allow necessary review
and evaluation of proposed provisions
for such a program. This rule also
extends the December 15 redemption
deadline for diversion certificates for
the 2002 Natural (sun-dried) Seedless
(NS) RDP, given the lack of sales of
those certificates.

Volume Regulation Provisions

The order provides authority for
volume regulation designed to promote
orderly marketing conditions, stabilize
prices and supplies, and improve
producer returns. When volume
regulation is in effect, a certain
percentage of the California raisin crop
may be sold by handlers to any market
(free tonnage) while the remaining
percentage must be held by handlers in
a reserve pool (reserve) for the account
of the RAC. Reserve raisins are disposed
of through various programs authorized
under the order. For example, reserve
raisins may be sold by the RAC to
handlers for free use or to replace part
of the free tonnage they exported;
carried over as a hedge against a short
crop the following year; or may be
disposed of in other outlets not
competitive with those for free tonnage
raisins, such as government purchase,
distilleries, or animal feed. Net proceeds
from sales of reserve raisins are
ultimately distributed to producers.

Raisin Diversion Program

The RDP is another program
concerning reserve raisins authorized
under the order and may be used as a
means for controlling overproduction.
Authority for the program is provided in
§989.56 of the order. Paragraph (e) of
that section provides authority for the
RAC to establish, with the approval of
USDA, such rules and regulations as
may be necessary for the
implementation and operation of a RDP.
Accordingly, additional procedures and
deadlines are specified in § 989.156.

These sections currently require the
RAC to meet by November 30 each crop
year to review raisin data, including
information on production, supplies,
market demand, and inventories. If the
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RAC determines that the available
supply of raisins, including those in the
reserve pool, exceeds projected market
needs, it can decide to implement a
diversion program, and announce the
amount of tonnage eligible for diversion
during the subsequent crop year.
Producers who wish to participate in
the RDP must submit an application to
the RAC. The RAC conducts a lottery if
the tonnage applied for exceeds what
has been allotted. RAC staff then
notifies producers whether they have
been accepted into the program.

Approved producers curtail their
production by vine removal or some
other means established by the RAC.
Such producers receive a certificate the
following fall from the RAC which
represents the quantity of raisins
diverted. Producers sell these
certificates to handlers who pay
producers for the free tonnage
applicable to the diversion certificate
minus the established harvest cost for
the diverted tonnage. Handlers redeem
the certificates by presenting them to
the RAC, and paying an amount equal
to the established harvest cost plus
payment for receiving, storing,
fumigating, handling, and inspecting the
tonnage represented on the certificate.
The RAC then gives the handler raisins
from the prior year’s reserve pool in an
amount equal to the tonnage
represented on the diversion certificate.
The new crop year’s volume regulation
percentages are applied to the diversion
tonnage acquired by the handler (as if
the handler had bought raisins directly
from a producer).

Extension of Deadlines for 2003
Diversion Program

The California raisin and grape
industries continue to be plagued by
burdensome supplies and severe
economic conditions. Industry members
have been reviewing various options to
help address some of these concerns.
The RAC has also been reviewing
options to help the industry address
these issues through the marketing
order.

At its October 15, 2002, meeting, the
RAC recommended modifications to the
RDP that are intended to significantly
reduce the industry’s oversupply and
improve producer returns. Some
revisions were proposed by the RAC’s
Executive Committee at follow-up
meetings on October 24 and November
4, 2002. The RAC would like its
recommended changes in effect for the
2003 diversion program. Given the
November 30 deadline in the order for
the RAC to announce a 2003 RDP and
other deadlines in the regulations, this
action is needed to provide flexibility in

implementing the existing as well as
any new provisions of a 2003 RDP. This
action will also allow necessary review
and evaluation of provisions for such a
program.

Specifically, the words “On or before
November 30 of” in § 989.56(a) must be
suspended until July 31, 2003, which is
the end of the 2002—03 crop year. The
November 30 date also is specified in
§989.156(a) of the order’s regulations. A
proviso should be added to § 989.156(a)
to allow the RAC to extend this date for
the 2003 diversion program to a later
date during the 2002—03 crop year.
Similar provisos are added to allow the
RAC to extend the following dates in
§989.156 for the 2003 diversion
program: the December 20 date
specified in paragraph (b) whereby
producers must submit applications to
the RAC to participate in a RDP; the
January 12 date specified in paragraph
(c) whereby producers must submit
corrected applications to the RAC; and
the January 15 date specified in
paragraph (a) whereby the RAC can
allocate additional tonnage to a RDP.
Section 989.56(a) and § 989.156 are
modified accordingly.

Extension of Redemption Deadline for
2002 Diversion Program

Section 989.156(k) of the order’s
regulations specifies that handlers must
redeem diversion certificates by
December 15 of the crop year for which
they were issued. The value of the free
tonnage represented on NS raisin
diversion certificates has historically
been based on a free tonnage field price
negotiated by the Raisin Bargaining
Association (RBA) and industry
handlers. A RBA field price has not yet
been established, and most certificates
have not been sold by producers.
Therefore, §989.156(k) is modified to
specify that, for the 2002 NS RDP, the
December 15 redemption deadline may
be extended by the RAC to a later date
within the 2002-03 crop year.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
firms are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
Thirteen of the 20 handlers subject to
regulation have annual sales estimated
to be at least $5,000,000, and the
remaining 7 handlers have sales less
than $5,000,000. No more than 7
handlers, and a majority of producers, of
California raisins may be classified as
small entities.

This rule temporarily suspends a
provision specified in § 989.56(a) of the
order regarding the November 30
deadline by which the RAC must
announce a 2003 RDP, and extends
related deadlines in § 989.156
applicable to the 2003 diversion
program. This rule also extends the
December 15 redemption deadline for
2002 RDP certificates. Under a RDP,
producers receive certificates from the
RAC for curtailing their production to
reduce burdensome supplies. The
certificates represent diverted tonnage.
Producers sell the certificates to
handlers who, in turn, redeem the
certificates with the RAC for raisins
from the prior year’s reserve pool.
Authority for these changes to the
regulations is provided in § 989.56(e) of
the order.

Regarding the impact of this action on
affected entities, the suspension of the
November 30 meeting date and related
extensions applicable to the 2003
diversion program are needed to
provide flexibility in implementing the
existing as well as any new provisions
of a 2003 RDP. This action also will
allow necessary review and evaluation
of proposed provisions for such a
program. Changes beginning with a
possible 2003 RDP recently have been
recommended by the RAC.

Extending the December 15 deadline
for the redemption of 2002 NS RDP
certificates is necessary, given the lack
of sale of such certificates. Producers
will have more time to sell their
certificates to handlers, and for handlers
to redeem the certificates with the RAC.
Equity holders in the 2002 NS reserve
pool would all benefit from the
extension. Once a field price is
established, more transactions regarding
the RDP certificates can be completed.
Producers can earn income when they
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sell the certificates to handlers.
Handlers can redeem the certificates for
reserve raisins. Finally, equity holders
in the 2002 NS reserve pool would earn
some return for the raisins allotted to
the RDP.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large raisin handlers.
In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirement referred to in this rule (i.e.,
the RDP application) has been approved
previously by the Office of Management
and Budget (OMB) under OMB Control
No. 0581-0178. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

USDA is initiating this action to
facilitate administration of the order and
help the raisin industry through this
difficult time. All interested persons are
invited to submit information on the
regulatory and informational impact of
this action on small businesses.
Additionally, a small business guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders may be viewed at: http://
www.ams.usda.gov/fv/moab.html. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 60-day comment period is provided
to allow interested persons to respond
to this rule. Any comments received
will be considered prior to finalization
of this rule.

After consideration of all relevant
material presented, and other available
information, it is hereby found that the
order provision temporarily suspended
does not tend to effectuate the declared
policy of the Act. It is further found that
the extension of the deadlines specified
in this interim final rule tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule needs to be in
place as soon as possible because the
order currently requires the RAC to
meet on or before November 30, 2002,

and this action would suspend this date
for the remainder of the 2002—03 crop
year; (2) this rule relaxes certain
deadlines currently specified in the
order and implementing regulations;
and (3) a 60-day comment period is
provided and all comments received
will be considered in finalizing this
rule.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§989.56 [Suspended in part]

2.In §989.56, paragraph (a) the
words, “‘On or before November 30 of,”
are suspended effective December 2,
2002 through July 31, 2003.

3. In § 989.156, paragraph (a)(1), the
first sentence in paragraph (b), the last
sentence in paragraph (c), paragraph (k),
and paragraph (s) are revised to read as
follows:

§989.156 Raisin diversion program.

(a)(1) Quantity to be diverted.

On or before November 30 of each
crop year, the Committee shall
announce the quantity of raisins eligible
for a raisin diversion program: Provided,
That, for the 2003 diversion program,
this date may be extended by the
Committee to a later date within the
2002-03 crop year. On or before January
15 of each crop year, the Committee
may announce an increase in the
tonnage eligible for a raisin diversion
program: Provided, That, for the 2002
Natural (sun-dried) Seedless raisin
diversion program, the Committee may
announce an increase in the quantity of
tonnage eligible for the program later
than January 15: And provided further,
That, for the 2003 raisin diversion
program, this date may be extended by
the Committee to a later date within the
2002-03 crop year. The quantity eligible
for diversion may be announced for any
of the following varietal types of raisins:
Natural (sun-dried) Seedless, Muscat
(including other raisins with seeds),
Sultana, Zante Currant, Monukka, and
Other Seedless raisins. At the same time
the Committee shall determine and
announce to producers, handlers, and
the cooperative bargaining association(s)

the allowable harvest cost to be
applicable to such diversion tonnage.
The factors to be reviewed by the
Committee in determining allowable
harvest costs shall include but not be
limited to: Costs for picking, turning,
rolling, boxing, paper trays, vineyard
terracing, hauling to the handler, and
crop insurance.

* * * * *

(b) Application for diversion
certificates. Any producer desiring to
participate in a raisin diversion program
shall file with the Committee, by
certified mail, prior to December 20 of
the crop year, an application on Form
RAC-1000, “Application for a Raisin
Diversion Program” together with a
copy of any two of the following four
documents: Plot Map from the County
Hall of Records; irrigation tax bill;
county property tax bill; or any other
document containing an Assessors
Parcel Number: Provided, That, for the
2003 diversion program, this date may
be extended by the Committee to a later
date within the 2002-03 crop year.

* * %

(c) * * * However, such correction
must be received by the Committee on
or before January 12: Provided, That, for
the 2003 diversion program, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.
* * * * *

(k) Redemption of certificates. Any
handler holding certificates may redeem
such certificates for reserve pool raisins
from the Committee. To redeem a
certificate, a handler must present the
diversion certificate to the Committee
and pay the Committee an amount equal
to the established harvest costs plus an
amount equal to the payment for
receiving, storing, fumigating, handling,
and inspecting raisins as specified in
§989.401 for the entire tonnage shown
on the certificate. Handlers who acquire
diversion certificates from producers
shall report acquisitions of such
certificates and submit them for
redemption in a manner and for the
reporting periods provided in
§989.173(b) for the acquisition of
raisins acquired from producers. The
Committee shall issue a reserve release
entitling the handler to an amount of
reserve pool raisins equal to the entire
amount of tonnage shown on the
certificate. Upon receipt of the diversion
certificate, the Committee shall note on
the certificate that it is cancelled.
Diversion certificates will only be valid
and honored if presented to the
Committee for redemption on or before
December 15 of the crop year for which
they were issued: Provided, That, for the
2002 diversion program for Natural
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(sun-dried) Seedless raisins, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.

* * * * *

(s) Additional opportunity for vine
removal.

The Committee may announce a date
later than that provided in § 989.156(b),
by which producers, who agree to
remove the vines on a production unit
may file an application to participate in
a raisin diversion program.

(1) For the 2002 Natural (sun-dried)
Seedless raisin diversion program,
additional opportunity for vine removal
shall be provided in accordance with
paragraph (u) of this section.

(2) For raisin diversion programs
applicable to the 2003 and subsequent
crop years, the following provisions
apply.

(i) The announced date shall be not
later than May 1. The diversion
certificates will be issued only for the
production units from which vines are
removed. The total tonnage available to
such applicants shall not exceed the
tonnage determined by deducting the
tonnage approved for applications
received on or before December 20 from
the total tonnage announced as eligible
by the Committee for diversion:
Provided, That, for the 2003 diversion
program, this date may be extended by
the Committee to a later date within the
2002-03 crop year. Applications shall
be considered and approved on a first-
come, first-served, basis and shall not be
given preference over the tonnage
approved for applications received on or
before December 20: Provided, That, for
the 2003 diversion program, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.
The vines shall be removed from the
production units for which such
applications are approved not later than
June 1.

(ii) Producers who agree to remove
the vines pursuant to this paragraph
shall notify the Committee in advance of
the date when such vines will be
removed in order to allow a
representative of the Committee to
observe and verify such vine removal.

* * * * *

Dated: November 25, 2002.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—30355 Filed 11-26—-02; 11:02
am|

BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 104, 106, and 300
[NOTICE 2002-24]

FEC Policy Statement: Interim
Reporting Procedures

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: During the transition period
following the effective date of the
Bipartisan Campaign Reform Act of
2002 (“BCRA”), the Commission
intends to exercise its discretion by not
pursuing the political committees and
other persons and entities addressed
below for possible violations of the
reporting statutes and regulations
covered by the instructions set out in
this policy statement if they fully adhere
to those instructions and timely file the
described reports. The limitations on
the scope and duration of the policy are
discussed in detail below.

FOR FURTHER INFORMATION CONTACT: Mr.
John C. Vergelli, Acting Assistant
General Counsel, Mr. Jonathan M.
Levin, Senior Attorney, Mr. Gregory
Scott, Assistant Staff Director for
Information, and Ms. Debbie Chacona,
Reports Analysis Division Chief of
Party/Non-Party Branch, 999 E Street,
NW., Washington, DC 20463, (202) 694—
1650 or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Congress
established a 90-day period during
which the Commission was required to
promulgate regulations implementing
Title I of BCRA regarding certain
national, state, and local party
committee activities, including
reporting of Federal election activity
and certain allocable expenses. This
period ended on June 25, 2002.
Congress also required the Commission
to complete the remaining BCRA
rulemakings, including those regarding
other reporting requirements, in 270
days, which is December 22, 2002. The
Commission adopted final rules
implementing Title I on June 25, 2002.
Prohibited and Excessive Contributions:
Non-Federal Funds or Soft Money; Final
Rule, 67 FR 49,064 (July 29, 2002) (“Soft
Money Final Rules”). The Commission
has also completed four other
rulemakings to implement BCRA: (1)
Final Rules on Electioneering
Communications, 67 FR 65190 (October
23, 2002); (2) Interim Final Rules
Regarding FCC Database on
Electioneering Communications, 67 FR
65212 (October 23, 2002); (3) Final
Rules on Reorganization of Regulations
on Contributions and Expenditures, 67
FR 50582 (August 5, 2002); and (4) Final

Rules on Contribution Limitations and
Prohibitions, 67 FR 69928 (November
19, 2002). The Commission notes that
other BCRA-related reporting rules (e.g.,
electioneering communications,
independent expenditures) are not yet
finalized, but are expected to be before
December 22, 2002, including the
Consolidated Reporting Rulemaking,
which the Commission is scheduled to
complete on December 12, 2002.
Issuance of new and revised reporting
forms, software and instructions is
dependent upon the finalization of all
the reporting rules. However, BCRA’s
reporting requirements became effective
on November 6, 2002. The Commission
is in the process of updating its
reporting forms, software, and
instructions to incorporate all the new
regulations, and will need a period of
time after December 22, 2002, to
complete this process. In the interim,
filers will continue to use existing
disclosure forms and software for their
December 5th Post General Election
Report, January 31st Year End Report
and, for monthly filers only, the
February Monthly Report, which covers
January 2003.

BCRA introduced new reporting
responsibilities for political party
committees and other reporting entities
and significantly changed certain
existing requirements. Among the
significant changes introduced by BCRA
are the reporting by State, district, and
local party committees of Federal
election activities (“FEA”), including
the allocation of some of those activities
between Federal funds and “Levin”
funds, and revisions in those
committees’ allocations of payments
between Federal and non-Federal funds.
See 11 CFR 300.2(i), 300.36, 106.7, and
104.17. In addition, BCRA introduced
provisions for Federal candidates and
their committees with respect to
candidate funding of his or her own
campaign in the form of the
“millionaires provision” and provisions
for reporting by individuals and entities
making electioneering communications.
See 2 U.S.C. 434(a)(6)(B), 434(f), and
441a-1(b).

As new forms are now being
developed to meet the new
requirements, the Commission
concludes that a period of transition and
adjustment with respect to reporting is
needed, including allowance for the
continued use of the ballot composition
formula in the Post-General and Year
End Reports. To assist filers during this
transition period, the Commission has
developed the interim disclosure
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procedures set forth below.! These
procedures address BCRA-related
transactions not contemplated by the
existing reporting forms and filing
software. Questions concerning these
procedures may be directed to the FEC’s
Information Division, Reports Analysis
Division or Electronic Filing Office, as
appropriate.

Hence, the Commission intends to
exercise its discretion by not pursuing
the committees and other persons and
entities addressed below for possible
violations of the reporting statutes and
regulations covered by the instructions
set out in this policy statement if the
filers fully adhere to those instructions
and timely file the reports.

Interim Reporting Procedures

Interim Disclosure Procedures for State,
District and Local Party Committees

1. Reporting Allocable Administrative
and Generic Voter Drive Expenses (that
are not Federal Election Activity (FEA))
for November and December 2002

For the December 5th Post General
Election report and the January 31st
Year End report only, state, district and
local party committees may continue to
allocate administrative and generic
voter drive expenses according to the
ballot composition ratio for the 2001—
2002 election cycle. Committees should
report this activity just as they always
have: payments should be disclosed on
Schedule H4, and transfers from the
nonfederal account should appear on
Schedule H3. Committees need not
submit a new Schedule H1.

2. Reporting Allocable Exempt
Activities (that are not FEA) for
November and December 2002

For the December 5th Post General
Election report and the January 31st
Year End report only, state, district and
local party committees may continue to
allocate payments for exempt activities
based on the time or space devoted to
federal candidates, as compared to the
time or space of the entire
communication. Committees should
report this activity just as they always
have: payments should be disclosed on
Schedule H4, and transfers from the
nonfederal account should appear on
Schedule H3.

1 These procedures also apply to filers involved
in special elections held during this period,
including the November 30 and January 4 special
elections in Hawaii. Those filers should pay special
attention to the instructions for disclosing “Federal
Election Activity” (defined in 11 CFR 100.24) and
“Electioneering Communications” (defined in 11
CFR 100.29), since both are triggered by proximity
to an election. See 11 CFR 300.33, 300.36, and
proposed 104.20.

3. Reporting Receipts of “Levin Funds”

 Paper Filers:

—Using a separate Schedule A, itemize
each receipt (regardless of amount) as
a memo entry. Do not include these
receipts in totals or on the Detailed
Summary Page.

—IMPORTANT: Label the Schedule A
“Levin funds.”

—Disclose total “Levin fund” receipts
as a lump sum in a cover memo
attached to the report.

e E-Filers:

—On a Schedule A, itemize each receipt
(regardless of amount) as a memo
entry. These receipts will not be
included in totals or on the Detailed
Summary Page.

—IMPORTANT: Use the text entry
description field to label the receipt as
“Levin funds”

—Disclose total “Levin fund” receipts
as a lump sum using a text record.
Note: During the transition period, the

Commission will allow committees to amend

reports to disclose as Levin funds receipts

that were not initially disclosed as such. The

Commission plans to address this issue more

broadly when it finalizes the reporting and
filing procedures for BCRA in 2003.

4. Reporting Disbursements for Non-
Allocable (100% federal) “Federal
Election Activities” (i.e., Public
Communications and Certain Salary
Payments)

» Paper Filers:

—Use a separate Schedule B labeled
“FEA—100% Federal” to disclose
each disbursement, regardless of
amount.

—Adjust the totals on the completed
Detailed Summary Page by adding the
total “FEA—100% Federal” to line 31
“Total Federal Disbursements.”

» E-Filers:

—Using Schedule B as a model, submit
a Form 99 (miscellaneous text
submission) labeled “FEA—100%
Federal” disclosing for each
disbursement, regardless of amount:

* The name of the committee;

* The name, mailing address, city,
state and zip code for each payee;

* The date and amount; and

» The purpose of the disbursement.

—To account for these disbursements
on your regular report (e.g., 2002 Year
End Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA web page at
http://www.fec.gov/pages/bcra/
bera_update.htm.

5. Reporting the Allocation Formula for
Paying Allocable “Federal Election
Activities,” if any, Conducted in 2002

Use the table below to determine the
appropriate formula for allocating
“Federal Election Activities,” if any,
conducted between November 6, 2002,
and December 31, 2002.

Federal
percentage

2002 Races on general
election ballot

A Senate candidate was on 21% Federal
the ballot in my state in the
2002 General election.

A Senate candidate was not
on the ballot in my state in

the 2002 General election.

15% Federal

 Paper Filers

—Attach a cover letter, labeled “H1-
FEA,” to disclose the applicable
federal percentage for allocable
“federal election activity.”

+ E-Filers

—Add a text record, labeled “H1-FEA,”
to disclose the applicable federal
percentage for allocable ““federal
election activity.”

6. Reporting the Allocation Formula
Used for Paying Allocable “Federal
Election Activities” and for
Administrative Expenses and the Cost of
Generic Voter Drives, as of January 1,
2003

Use the table below to determine the
appropriate allocation formula to use on
or after January 1, 2003.

Federal
percentage

2004 Races on general
election ballot

Presidential and Senate can- 36% Federal
didates will both be on the
ballot in my state in the next
regular federal general elec-
tion.

Presidential candidate, but not
a Senate candidate, will be
on the ballot in my state in
the next regular federal gen-
eral election.

28% Federal

On the first report disclosing 2003
activity (e.g., February 20th Monthly
Report):

* Paper Filers
—Attach a cover letter, labeled “H1-

FEA,” to disclose the applicable

federal percentage for allocable

“federal election activity.”

—Do not use the current version of

Schedule H-1.

» E-Filers

—Add a text record, labeled “H1-FEA,”
to disclose the applicable federal
percentage for allocable ““federal
election activity.”
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7. Reporting Disbursements for “Federal
Election Activities” Allocated Between
Federal Funds and “Levin Funds”

* Paper Filers

—Using Schedule H4 as a model,
submit a cover letter labeled “H6—
Shared FEA,” disclosing:

* The name of the committee;

¢ The name, mailing address,
city, state and zip code for each payee;

» The date of each transaction;

» The category of federal election
activity (e.g., voter registration);

* The year-to-date total for the
activity;

 The purpose of disbursement;

» The federal share of each
expense;

e The “Levin fund” share of each
expense; and

* The combined federal/Levin
total for each entry.

—As on Schedule H4, multiple entries
may appear on each page, and should
be subtotaled by page and totaled on
the last page.

—Adjust the totals on the completed
Detailed Summary Page by:

+ Adding the combined federal
and Levin fund total from the last page
to the total for line 30 “Total
Disbursements;” and

» Adding the total federal share
from the last page to the total for line
31 “Total Federal Disbursements.”

» E-Filers

—Using Schedule H4 as a model,
submit a Form 99 (miscellaneous text
submission) labeled ‘“H6—Shared
FEA,” disclosing:

e The name of the committee;

* The report to which the activity
relates (e.g., 2002 Year End Report);

¢ The name, mailing address,
city, state and zip code for each payee;

e The date of each transaction;

» The category of federal election
activity (e.g., voter registration);

 The year-to-date total for the
activity;

» The purpose of disbursement;

» The federal share of each
expense;

* The “Levin fund” share of each
expense; and

* The combined federal/Levin
total for each entry.

—As on Schedule H4, multiple entries
may appear on each page of the H6,
and should be subtotaled by page and
totaled on the last page.

—To account for these disbursements
on your regular report (e.g., 2002 Year
End Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA Web page at

http://www.fec.gov/pages/bcra/
bcra_update.htm.

8. Reporting Transfers of “Levin Funds”
Into the Federal Account for Shared
“Federal Election Activity”

* Paper Filers:

—Using Schedule H3 as a model,
submit a cover letter labeled “H5-
Transfers of Levin Funds for Shared
FEA,” disclosing:

e The name of the committee;
* The name of the account (i.e.,

“Levin”);

¢ The date of the transfer; and
» The categorical breakdown of

the transfer received on that date (e.g.,

total voter registration, total GOTV,

etc.).

—As on Schedule H3, transfers must be
segregated by date on the H5. It is
permissible, however, to include
transfers occurring on multiple dates
on each page, as long as they are
segregated by date.

—Aggregate transfers by category should
appear at the bottom of the last page
of H5.

—Adjust the totals on the completed
Detailed Summary Page by adding the
combined Levin fund transfers to the
total for line 19 “Total Receipts.”

—Do not adjust the total for line 20
“Total Federal Receipts.”

e E-Filers

—Using Schedule H3 as a model,
submit a Form 99 (miscellaneous text
submission) labeled “H5-Transfers of
Levin Funds for Shared FEA,”
disclosing:

e The name of the committee;
* The name of the account (i.e.,

“Levin”);

* The report to which the activity
relates (e.g., 2002 Year End Report);

» The date of the transfer; and

* The categorical breakdown of the
transfer received on that date (e.g., total
voter registration, total GOTV, etc.).

—As on Schedule H3, transfers must be
grouped by date on the H5. However,
unlike H3, it is permissible to include
transfers occurring on multiple dates
on a single page, so long as the
transfers remain grouped by date.

—Total Levin fund transfers by category
should appear at the bottom of the last
page of H5.

—To account for these receipts on your
regular report (e.g., 2002 Year End
Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA web page at
http://www.fec.gov/pages/bcra/
bera_update.htm.

Interim Disclosure Procedures for
Federal Candidates and Campaign
Committees

1. Additional Registration Information
Pursuant to the “Millionaires Provision”

All candidates seeking election to
federal office on/after January 1, 2003,
must provide an e-mail address, a fax
number and a declaration of intent to
expend personal funds.

* Paper Filers:

—Attach a cover memo to FEC Form 2,
Statement of Candidacy, disclosing an
e-mail address, a fax number and a
declaration of intent to expend
personal funds.

e The declaration should read: “With
respect to this election, I intend to
expend personal funds totaling [fill in
amount].”

* E-Filers:

—Include with Form 2, Statement of
Candidacy, a text record disclosing an
e-mail address, a fax number and a
declaration of intent to expend
personal funds.

» The declaration should read: “With
respect to this election, I intend to
expend personal funds totaling [fill in
amount].”

Interim Disclosure Procedures for Other
Types of Filers

1. 24-Hour Notice of “Electioneering
Communications”

E-mail or fax a report to the FEC
disclosing:

* Name, address, occupation and
name of employer or principal place of
business of the individual or person
making the communication;

* Name, address, occupation and
name of employer or principal place of
business of any person sharing or
exercising control over the person
making the communication;

» Name, address, occupation and
name of employer or principal place of
business of the custodian of the books
and accounts from which the
disbursements for the communication
was made;

« If the person making the
communication pays for it exclusively
from a segregated bank account, the
name and address of persons who
donate $1,000 or more to that account,
including the date and amount of those
donations;

« If the person making the
communication does not pay for it
exclusively from a segregated bank
account, the name and address of
persons who donate $1,000 or more to
the person making the communication
(regardless of whether those funds are
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used to finance the communication),
including the date and amount of those
donations;

» Disbursements of more than $200,
including the name and address of the
payee, date, amount and purpose of the
disbursement, the name of the federal
candidate, and the election identified in
the communication;

» Total donations received and
disbursements made in this report;

» Aggregate disbursements year-to-
date;

e The disclosure date (i.e., the date
when the communication was first
publicly distributed); and

* The following statement: “Under
penalty of perjury, I certify that this
report is true, correct and complete.”
followed by the name/signature of the
person making that statement and the
date.2

Dated: November 22, 2002.
David M. Mason,
Chairman, Federal Election Commission.
[FR Doc. 02—-30265 Filed 11-27-02; 8:45 am)]
BILLING CODE 6715-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 702, 741 and 747

Prompt Corrective Action

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: Pursuant to Congressional
mandate, the National Credit Union
Administration (NCUA) adopted a
comprehensive system of prompt
corrective action consisting of minimum
capital standards and corresponding
remedies to restore the net worth of
federally-insured credit unions. After
six quarters of implementation, the
NCUA Board issued a proposed rule
consisting of revisions and adjustments
intended to improve and simplify the
system of prompt corrective action. As
revised to reflect public comments, the
NCUA Board now issues a final rule
incorporating these improvements.
DATES: Effective January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Legal: Steven W. Widerman, Trial
Attorney, Office of General Counsel,
National Credit Union Administration,
1775 Duke St., Alexandria, VA 22314.
Telephone: 703/518-6557; Technical:
Jon Flagg, Loss/Risk Analysis Officer,
Office of Examination and Insurance, at

2 Submission of false, erroneous or incomplete
information may subject the person signing this
report to the penalties of 2 U.S.C. 437g.

the address above. Telephone: 703/518—
6378.

SUPPLEMENTARY INFORMATION:
A. Background
1. Development of Part 702
2. Where Credit Unions Stand Today
3. Gomments on Proposed Rule
B. Section-by-section Analysis of Final Rule
1. Section 702.2—Definitions
2. Section 702.101—Measure and effective
date of net worth classification
3. Section 702.106—Standard calculation
of RBNW requirement
4. Section 702.107—Alternative
component for loans sold with recourse
. Section 702.108—Risk mitigation credit
6. Section 702.201—PCA for “Adequately
Capitalized” credit unions
7. Section 702.204—PCA for “Critically
Undercapitalized” credit unions
8. Section 702.205—Consultation with
State officials on proposed PCA
9. Section 702.206—Net worth restoration
plans
10. Section 702.303—PCA for “Adequately
Capitalized” new credit unions
11. Section 702.304—PCA for ‘“Moderately
Capitalized,” ‘““Marginally Capitalized”
and “Minimally Capitalized” new credit
unions
12. Section 702.305—PCA for
“Uncapitalized”” new credit unions
13. Section 702.306—Revised business
plans for new credit unions
14. Section 702.401—Charges to the regular
reserve
15. Section 702.403—Payment of
dividends
16. Section 741.3—Adequacy of reserves
17. Section 747.2005—Enforcement of
orders

2}

The following acronyms are used
throughout:

CUMAA Credit Union Membership
Access Act

DSA Discretionary Supervisory Action

MBL Member Business Loan

MSA Mandatory Supervisory Action

NWRP Net Worth Restoration Plan

OCA Other Corrective Action

PCA Prompt Corrective Action

RBNW Risk-Based Net Worth

RBP Revised Business Plan

RMC Risk Mitigation Credit
Throughout the Supplementary

Information section, citations to part

702 refer to the current version of 12

CFR 702 et seq. (2002) and are

abbreviated to the section number only.

A. Background
1. Development of Part 702

In 1998, Congress enacted the Credit
Union Membership Access Act
(“CUMAA”), Pub. L. 105-219, 112 Stat.
913 (1998). CUMAA amended the
Federal Credit Union Act (‘“the Act”) to
require NCUA to adopt by regulation a
system of “prompt corrective action”
(“PCA”) consisting of minimum capital
standards and corresponding remedies

to improve the net worth of federally-
insured ‘“natural person” credit unions.
12 U.S.C. 1790d et seq. In February
2000, the NCUA Board adopted part 702
and subpart L of part 747, establishing
a comprehensive system of PCA that
combines mandatory supervisory
actions prescribed by statute with
discretionary supervisory actions
developed by NCUA, all indexed to five
statutory net worth categories. 65 FR
8560 (Feb. 18, 2000).

Subpart A of part 702 consists of
standards for calculating a credit
union’s net worth and classifying it
among five statutory net worth
categories. 12 CFR 702.101-108. Also
included in subpart A is a separate risk-
based net worth (“RBNW”’) component
that applies to non-"“new” credit unions,
§702.102(a)(1)—(2), that satisfy
minimum RBNW and asset size
requirements, § 702.103, and whose
portfolios of assets and liabilities carry
above average risk exposure. § 702.104;
65 FR 44950 (July 20, 2000). Subpart B
combines mandatory and discretionary
supervisory actions indexed to the five
categories, as well as PCA-based
conservatorship and liquidation.

§§ 702.201-206. Subpart C consists of

a system of PCA for “new” credit
unions. §§702.301-307. Subpart D
prescribes reserve accounts,
requirements for full and fair disclosure
of financial condition, and prerequisites
for paying dividends consistent with the
earnings retention requirement in
subpart B. §§702.401-403. In addition
to these substantive provisions, subpart
L of part 747 established an
independent review process allowing
affected credit unions and officials to
challenge PCA decisions. 12 CFR
747.2001 et seq. (2000).

Part 702 and subpart L of part 747
were effective August 7, 2000, and first
applied to activity in the fourth quarter
of 2000 as reflected in the Call Report
for that period. The RBNW component
of part 702 was effective January 1,
2001, and first applied (for quarterly
Call Report filers) to activity in the first
quarter of 2001 as reflected in the Call
Report for that period.!

At the conclusion of the initial PCA
rulemaking process, the NCUA Board
directed the “PCA Oversight Task
Force” (a working group consisting of
NCUA staff and State regulators) to
review at least a full year of PCA
implementation and recommend
necessary modifications. 65 FR at

1Part 702 has since been amended twice—once
to incorporate limited technical corrections, 65 FR
55439 (Sept. 14, 2000), and once to delete sections
made obsolete by the adoption of a uniform
quarterly schedule for filing Call Reports regardless
of asset size. 67 FR 12459 (March 19, 2002).
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44964. This final rule is the result of
those recommendations, as modified to
reflect public comments. The final rule
takes effect January 1, 2003, and first
applies to activity in the first quarter of

2003 as reflected in the Call Report for
that period.

2. Where Credit Unions Stand Today

a. Net worth classification. As of June
30, 2002, federally-insured credit
unions are classified as follows within
the PCA net worth categories:

TABLE A -- NET WORTH CLASSIFICATION OF NON-“NEwW” FICUs

Statutory net worth category Net worth ratio # of non-“new” | Percent of all non-
FICUs “new” FICUs
“Well Capitalized” 7% or greater 9382 96.49%
“Adequately Capitalized” 6% to 6.99% 231 2.38%
“Undercapitalized” 4% to 5.99% 83 0.85%
“Significantly Undercapitalized” 2% t0 3.99% 17 0.17%
“Critically Undercapitalized” Less than 2% 10 0.10%

TABLE B -- NET WORTH CLASSIFICATION OF “NEW” FICUs

“New” net worth category Net worth ratio # of “new” FICUs Percent of all
“new” FICUs
“Well Capitalized” 7% or greater 45 49.45%
‘Adequately Capitalized” 6% t0 6.99% 12 13.19%
“Moderately Capitalized” 3.5% to0 5.99% 20 21.98%
“Marginally Capitalized” 2% to 3.49% 8 5.49%
“Minimally Capitalized” 0% t01.99% 7 7.69%
“Uncapitalized” Less than 0% 2 2.20%

b. RBNW requirement. As of June 30,
2002, 448 federally-insured credit
unions—4 percent of the total—were
required to meet an RBNW requirement.
Of these, 446 met the requirement using
the “standard calculation.” § 702.106.
The two that failed under the “standard
calculation” succeeded in meeting their
RBNW requirements using the
“alternative components.” § 702.107. To
date, no credit union has completely
failed its RBNW requirement, and no
credit union has applied for a “risk
mitigation credit.” § 702.108.

3. Comments on Proposed Rule

On June 4, 2002, NCUA issued a
proposed rule consisting of revisions
and adjustments intended to improve
and simplify the system of PCA. 67 FR
38431 (June 4, 2002). By the close of the
comment period for the proposed rule,
August 5, 2002, NCUA received 26
comment letters. Comments were
received from seven federal credit
unions, four state credit unions, eight
state credit union leagues, two credit
union industry trade associations, an
association of state credit union
supervisors, two banking industry trade

associations, and a Federal Home Loan
Bank. Nearly all of the comments
supported the series of proposed
revisions and adjustments to part 702.

This rulemaking will not address the
few comments that suggested
modifications to part 702 that exceed
the scope of NCUA'’s statutory authority
or that are completely unsupported.
Comments on the concept of “safe
harbor” approval of a net worth
restoration plan are addressed in a
separate proposed rule found elsewhere
in this volume of the Federal Register.
All other comments are analyzed
generally in section B. below.

B. Section-by-Section Analysis of Final
Rule

Part 702—Prompt Corrective Action

1. Section 702.2—Definitions

a. Dividend. Subpart D of part 702 sets
various restrictions and requirements
regarding the payment of dividends to
members. §§702.403, 702.401(d),
702.402(d)(5). To extend these
restrictions and requirements to interest
that many State-chartered credit unions
pay on shares and deposits, the
proposed rule introduced a definition of

“dividend” that included ““a payment of
interest on a deposit by a State-
chartered credit union.” 67 FR at 38433.
While one commenter supported the
definition as proposed, two others
pointed out that State-chartered credit
unions pay interest on non-share
deposits pursuant to a contractual
obligation, and that restricting the
payment of interest would cause a credit
union to breach its deposit contract with
the member. By comparison, dividends
paid on shares entail no such
contractual obligation. NCUA concurs
with the commenters’ point.
Accordingly, the final rule omits the
proposed definition of “dividends” and,
further, eliminates the reference to
“interest” in the discretionary
supervisory action (“DSA”) restricting
the payment of dividends.

§§ 702.202(b)(3), 702.203(b)(3),
702.204(b)(3). As a result, the term
“dividends” as used in part 702
excludes only those payments on shares
and deposits that meet a statutory or
other legal definition of contractual
interest, regardless of the label a credit
union gives to such payments.
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b. Senior executive officer. Part 702
neglected to define who is a “senior
executive officer” for purposes of the
DSAs that authorize dismissing “‘a
director or senior executive officer,”
§§702.202(b)(7), 702.203(b)(8),
702.204(b)(8); hiring of a ““qualified
senior executive officer,”

§§ 702.202(b)(8), 702.203(b)(9),
702.204(b)(9); and limiting
compensation paid to a “senior
executive officer,” §§702.203(b)(10),
702.204(b)(10). See also 12 CFR
747.2004(a) (review of dismissal of
senior executive officer). To correct this
oversight, NCUA proposed
incorporating by reference the definition
of a “senior executive officer” in 12 CFR
701.14(b)(2). 67 FR at 38433. Apart from
a misquotation in the preamble to the
proposed rule, the sole commenter
supported the proposed definition.
Accordingly, the final rule adds a new
subsection (i) to § 702.2 that
incorporates by reference the definition
of “senior executive officer”” in 12 CFR
701.14(b)(2).

c. Total assets. The ““average quarterly
balance” definition of “total assets” was
ambiguous as to whether the phrase
“[t]he average of quarter-end balances of
the four most recent calendar quarters,”
§702.2(j)(1)(i), refers to the four
consecutive quarters preceding the then-
current quarter, or to the then-current
quarter plus the preceding three
consecutive quarters. The proposed rule
revised the definition to adopt the latter
meaning. 67 FR at 38433. Apart from a
misquotation in the preamble to the
proposed rule, the two comments on the
definition favored the latter meaning.
Accordingly, the final rule redefines the
“average quarterly balance” as the
average of quarter-end balances of “‘the
current and three preceding calendar
quarters.” In addition, the final rule
deletes the reference to semiannual first
and third quarter Call Reports from the
“quarter end balance” definition of
“total assets,” § 702.2(1)(1)(iv), to reflect
the adoption of a uniform quarterly
schedule for filing Call Reports. 67 FR
12457 (March 19, 2002).

2. Section 702.101—Measures and
Effective Date of Net Worth
Classification

For nearly all credit unions, the
effective date of net worth classification
is the “quarter-end effective date”—the
last day of the calendar month following
the end of the calendar quarter.”
§702.101(b)(1). Occasionally, however,
an interim effective date between
quarter-ends applies instead because
“the credit union’s net worth ratio is
recalculated by or as a result of its most
recent final report of examination.”

§702.101(b)(2). This typically results
when an NCUA examination that takes
place after the quarter-end effective date
discloses that the credit union erred in
calculating its net worth ratio and the
corrected ratio puts it in a different net
worth category. In that case, the date the
credit union receives the final
examination report becomes the new
effective date of classification to the
proper net worth category.

Several flaws have made it difficult to
implement subsection (b)(2). First, it
extended to instances where there was
no error or misstatement in calculating
net worth, but rather, data or conditions
simply had changed since the date of
the Call Report (which would be
reflected in the next quarter’s Call
Report). Second, notice to the credit
union to correct its net worth ratio had
to await the “most recent report of final
examination” even when an earlier
supervision contact disclosed a
calculating error or misstatement. Third,
postponing such notice may deprive the
credit union of the opportunity to take
corrective action sooner. To rectify these
flaws, the proposed rule revised
subsection (b)(2) to define the effective
date of classification to a “corrected net
worth category” as “the date the credit
union receives subsequent written
notice . . . of a decline in net worth
category due to correction of an error or
misstatement in the credit union’s most
recent Call Report.” 67 FR 38434. NCUA
received three comments on this
section, all favoring these revisions.
Therefore, the final rule adopts them as
proposed.

3. Section 702.106—Standard
Calculation of RBNW Requirement

The proposed rule suggested no
modifications to the standard
component for “member business loans
outstanding” (“MBLs”). § 702.106(b).
However, one commenter contended
that the 12.25 percent risk-weighting
threshhold in that component was
arbitrarily based on CUMAA’s
restriction on member business lending,
12 U.S.C. 1757a(a)(2), and proposed that
the threshhold be increased to 25
percent. After considering this
suggestion, the NCUA Board has
determined that the existing 12.25
percent threshold warrants
reconsideration in connection with its
review of the current MBL regulation,
12 CFR 723. Pending reconsideration, a
credit union has two alternatives if it
finds that the 12.25 percent threshhold
distinguishes risk weightings among
MBLs imprecisely. First, to resort to the
corresponding alternative component
for MBLs, § 702.107(b), which measures
finer increments of risk among fixed-

and variable rate MBLs. And second, to
seek a risk mitigation credit, § 702.108,
to moderate the impact of the standard
risk-weightings. Accordingly, the
existing 12.25 percent threshold is
retained at this time.

4. Section 702.107—Alternative
Components for Standard Calculation

a. Alternative component for long-
term real estate loans callable in 5 years
or less. For long-term real estate loans,
part 702 features both a “standard
component” and an “‘alternative
component” for the RBNW calculation.
§§702.106(a), 702.107(a). The longer the
maturity of the loan, the greater the
interest rate risk and credit risk
exposure, justifying a correspondingly
greater risk-weighting. See 65 FR at
44960-44961. Both components
scheduled loans by contractual maturity
date regardless whether there is a “call”
feature permitting the lender to redeem
the loan before the maturity date. The
NCUA Board declined to propose
scheduling “callable”” loans by “call”
date, rather than by maturity date, for
reasons explained in the proposed rule.
67 FR at 38435. Instead, the NCUA
Board suggested than an offsetting risk
mitigation credit under § 702.108 was
well suited to recognize when a credit
union’s program and history of
efficiently exercising ““call” options
truly mitigates risk.

Six commenters objected that the
NCUA Board’s position denies them a
reduced risk-weighting even though a
“call” feature gives them the flexibility
to shorten the term of real estate loans,
thereby mitigating interest rate risk, and
credit risk due to deterioration of the
borrower’s ability to repay or the
collateral’s value. One commended the
“call” feature as a risk management tool.
Another advocated allowing use of the
“call” date, in lieu of the maturity date,
on a credit union-by-credit union basis.
And finally, a commenter recommended
categorizing ‘““callable’”” and non-
“callable” loans separately and
assigning lower risk weightings to the
“callable” category to reflect its reduced
interest rate risk. In light of these
comments, the NCUA Board has
reconsidered its position and now
recognizes that a ““call” feature, when
exercised in good faith, provides some
measure of risk mitigation for real estate
loans.>2

2The alternative component for MBLs continues
to categorize MBLs by fixed- and variable-rate and
then schedules the loans in each category for risk-
weighting by remaining maturity. § 702.107(b). The
NCUA Board is not scheduling MBLs by “call” date
at this time out of concern for credit risk upon
exercise of the “call” feature. However, this issue
also may receive further consideration in
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Accordingly, the final rule expands
the existing alternative component for
“long-term real estate loans” to add a
separate schedule for loans that are
“callable” within a maximum period of
5 years. § 702.107(a)(2). The schedule
consists of three maturity buckets that
correspond to the buckets in the non-
“callable” schedule. See new Table 5(a)
and new Appendixes C in rule text
below. A loan that is “callable” within
5 years, and that has remaining maturity
of less than 5 years, receives the same
six percent risk-weighting that the
existing alternative component gives to
a non-‘“callable” loan with a remaining
maturity of less than 5 years. A loan that
is “callable”” within 5 years, and that
has a remaining maturity of more than
5 years, receives a risk weighting that is
two percentage points lower than the
weighting for the corresponding non-
“callable” maturity bucket. To qualify
for the “callable” schedule, the “call”
feature must be contractually specified
in the loan documents and the credit
union must maintain records
documenting the breakdown of
“callable” loans by maturity bucket.

b. Alternative component for loans
sold with recourse. The standard
component for loans sold with recourse
assigns a uniform risk-weighting of 6
percent to the entire balance,
§702.106(f), regardless whether it
includes loans sold with only partial
recourse against the seller. Since part
702 was adopted, recourse loan activity
among credit unions has nearly
doubled, and loan programs have
emerged that contractually limit the
extent of the purchaser’s recourse to the
seller.3 Thus, credit unions have gained
the ability to cap their credit risk
exposure from the sale of recourse
loans.

In view of these developments, the
proposed rule added a fourth alternative
component to § 702.107 that would
allow variable risk-weighting according
to the actual credit risk exposure of
loans sold with a contractual recourse
obligation of less than 6 percent. 67 FR
at 38434. The proposed alternative
component is the sum of two risk-
weighting buckets. The first bucket
consists of the balance of loans sold
with contractual recourse obligations of
six percent or greater; it is risk-weighted
at a uniform six percent. § 702.107(d)(1).
The second bucket consists of the

connection with NCUA’s review of the current MBL
regulation, 12 CFR.

3For example, documentation for the loan sale
transaction may provide for recourse in the form of
a contractually-specified recourse obligation
measured either by a designated dollar amount that
is fixed for the life of the loan, or by a designated
percentage of the unpaid balance of a pool of loans.

balance of loans sold with contractual
recourse obligations of less than six
percent; it is risk-weighted according to
the weighted average recourse percent
of its contents, as computed by the
credit union.4 § 702.107(d)(2); see new
Table 5(d) and new Appendixes F and
G in rule text below. Eight comments
addressed the proposed “alternative
component” for loans sold with
recourse, all supporting it. Therefore,
the final rule adopts the new alternative
component in § 702.107(d) as proposed.
c. Alternative component for short-
term government obligations. Although
the proposed rule did not reference
government obligations, a single
commenter proposed an alternative
component for government obligations
with maturity of one year or less. Under
the proposal, these obligations, up to a
total equivalent to 25 percent of a credit
union’s total assets, would receive a
zero risk weighting. The NCUA Board is
unsympathetic to this proposal because
the existing standard component for
“investments” gives a risk-weighting of
three 3 percent-half the six percent risk
weighting assigned to average risk
assets—to government obligations with
a maturity of one year or less.
§702.106(c)(1). Government obligations
are not completely risk free, as a zero
risk-weighting suggests. On the
contrary, they carry interest rate risk
and transaction risk that justify a three
percent risk weighting. Accordingly, the
commenter’s proposal is not adopted.

5. Section 702.108—Risk Mitigation
Credit

Part 702 permits a credit union that
fails an applicable RBNW requirement
under both the “standard calculation”
and the “alternative components” to
apply for a “risk mitigation credit”
(“RMC”). § 702.108(a). If granted, an
RMC will reduce the RBNW
requirement that must be met.5 But
NCUA will not consider an application
for this relief until after the effective
date that a credit union fails its RBNW
requirement. Submission Guidelines

4To caluate the “weighted average recourse
percent” of the bucket of loans sold with recourse
<6%, multiply each percentage of contractual
recourse obligation by the corresponding balance of
loans sold with that recourse to derive the total
dollars of recourse. Divide the total dollars of
recourse by the total dollar balance of loans sold
with <6% recourse to derive the alternative risk
weighting. See Appendix G in rule text below.

5To aid credit unions seeking a “Risk Mitigation
Credit,” NCUA has released two publications:
Guidelines for Submission of an Application for
PCA “Risk Mitigation Credit” (NCUA form 8507)
(“Submission Guidelines”) and Guidelines for
Evaluation of an Application for PCA “Risk
Mitigation Credit” (NCUA for 8508). The
Submission Guidelines will be modified to reflect
the revisions to § 702.108 adopted in this final rule.

§1.3. This forces a failing credit union
to remain classified “undercapitalized”
while its RMC application is pending,
id. §§1.4, 1.8, even when it reasonably
expects to fail because it either failed or
barely passed in a preceding quarter.

To spare credit unions that are
genuinely in danger of failing an RBNW
requirement from the “fail first”
prerequisite, the proposed rule allowed
them to apply for an RMC
preemptively—that is, to apply in
advance of the quarter-end so that the
credit union receives any RMC for
which it qualifies before the
approaching effective date when it
would fail its RBNW requirement. 67 FR
at 38434. As revised, § 702.108 would
allow a credit union to apply for an
RMC at any time before the next quarter-
end effective date if on any of the
current or three preceding effective
dates of classification it has either failed
an applicable RBNW requirement, or
met it by less than 100 basis points. An
RMC granted preemptively would allow
a credit union genuinely at risk of
failing an RBNW requirement to
seamlessly maintain its initial
classification as either “adequately
capitalized” or “well capitalized.” The
nine commenters who addressed this
endorsed the proposed relaxation of the
RMC application prerequisites.
Therefore, the final rule adopts the
revisions to § 702.108 as proposed.

6. Section 702.201—PCA for
“Adequately Capitalized” Credit Unions

a. Earnings retention. The proposed
rule identified two flaws in the
operation of the quarterly earnings
retention requirement that applies to
credit unions classified “adequately
capitalized” or lower. First, that
subsection (a) failed to specify that it is
the dollar amount of net worth that
must increase by the equivalent of 0.1
percent of assets per quarter, not the net
worth ratio itself. (Changes in the net
worth ratio will not match changes in
the dollar amount of net worth unless
net worth and total assets were to
increase or decrease by exactly the same
percentage.) Second, that subsection (a)
technically does not allow credit unions
to meet the statutory annual minimum
transfer of the equivalent of 0.4 percent
of total assets on an average basis over
four quarters. As originally written, that
subsection requires that the equivalent
of 0.1 percent of assets be set aside in
each and every quarter of the year,
regardless whether the credit union has
set aside more than the quarterly
minimum in prior quarters.

To address both flaws, the proposed
rule revised subsection (a) to specify
that it is the “the dollar amount” of net
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worth that must be increased, not the
net worth ratio itself, and to permit the
minimum increase to be made “either in
the current quarter, or on average over
the current and three preceding
quarters.” None of the commenters
addressed these revisions. Therefore,
the final rule adopts them as proposed.

b. Decrease in retention. Subsection
(b) authorized NCUA, on a case-by-case
basis, to permit a credit union to
increase net worth by an amount that is
less than the quarterly minimum
(equivalent of 0.1 percent of assets)
when necessary to avoid a significant
redemption of shares and to further the
purpose of PCA. §702.201(b); 12 U.S.C.
1790d(e)(2). Since the adoption of part
702, however, some credit unions have
decreased their quarterly earnings
retention, either without seeking
NCUA’s permission at all, or prior to
seeking NCUA’s permission, in order to
pay dividends as they deem necessary.
To prevent unilateral decreases in
earnings retention, the proposed rule
revised subsection (b) to add the
requirement that a request to decrease
earnings retention must be submitted in
writing no later than 14 days before the
quarter end. NCUA would be under no
obligation to grant applications
submitted after the 14-day deadline
expires or after the quarter-end. Further,
NCUA would be entitled to take
supervisory or other enforcement action
against credit unions that either
decrease their earnings retention
without permission, or persist in failing
to timely apply for permission.

Two commenters advocated a more
flexible approach—making the
application period negotiable, and
accepting verbal applications after the
deadline, both on a case-by-case basis.
The NCUA Board continues to believe
that a documented request submitted
within a “bright line”” time frame is
necessary for two reasons. First, to give
credit unions clear notice of when they
must apply for a decrease. Second, to
facilitate uniform discipline of credit
unions that unilaterally pay dividends
without advance permission to decrease
their earnings retention. A third
commenter objected that a request to
decrease earnings retention should not
be required when a credit union is
operating under an approved net worth
restoration plan (“NWRP”) that projects
quarterly earnings retention that is less
than the minimum. See
§702.206(c)(1)(ii). In fact, a separate
request for a decrease is not required
under these circumstances because, as
explained below, earnings retention is
effectively subject to quarterly
evaluation as a function of the NWRP.
For these reasons, the final rule adopts

the revisions to subsection (b) as
proposed.

c. Decrease by FISCU. The
requirement to “consult and seek to
work cooperatively” with State officials
when deciding whether a State-
chartered credit union may decrease its
earnings retention was originally
located in § 702.205(c), where it was
misidentified as a DSA. Because
§702.205(c) applies only to DSAs, the
final rule relocates the “consult and
work cooperatively” requirement to a
new subsection (c) of § 702.201.

d. Periodic review. Part 702 provides
that a decision permitting a decrease in
earnings retention is ‘‘subject to review
and revocation no less frequently than
quarterly.” § 702.201(b); 12 U.S.C.
1790d(e)(2)(B). In practice, the ‘“no less
frequently than quarterly” timetable is
too vague to indicate when such a
review must take place. To coincide
with the quarterly Call Reporting
schedule that drives part 702, the
proposed rule added a new subsection
(d) to require uniform ‘“‘quarterly review
and revocation,” except when a credit
union classified ‘“‘undercapitalized” or
lower is operating under an approved
NWRP. NCUA received no comments on
this modification.

For “adequately capitalized” credit
unions (for whom earnings retention is
the only MSA), quarterly review is
implicit because a request to decrease
earnings retention already must be
renewed on a quarter-by-quarter basis.
However, for credit unions classified
“undercapitalized” or lower, separate
quarterly review would be redundant
when an approved NWRP is in place. To
be approved, an NWRP must, in
addition to prescribing quarterly net
worth targets, § 702.206(c)(1)(i), project
the amount of earnings retention,
decreased as permitted by NCUA, for
each quarter of the term of the NWRP.
§702.206(c)(1)(ii). Typically, approved
NWRPs permit decreases in earnings
retention extending for successive
quarters over the term of the plan. These
decreases are effectively subject to
quarterly review and revocation as a
function of the NWRP. A credit union
that falls to a lower net worth category
because it failed to implement the steps
or to meet the quarterly net worth
targets in its NWRP may be required to
file a new NWRP, § 702.206(a)(3),
thereby revoking the then-current
NWRP approving future decreases in
earnings retention. See also 12 CFR
747.2005(b)(3) (civil money penalty for
failure to implement NWRP). In
contrast, when a credit union is
implementing the prescribed steps and
meeting its net worth targets, there
likely would be no reason to

discontinue the decreased earnings
retention approved in its NWRP.

Because quarterly review is effectively
built-in to the NWRP, proposed new
subsection (d) exempted credit unions
operating under an NWRP from the
quarterly review that § 702.201 imposes
on ‘“adequately capitalized” credit
unions. NCUA received no comments
on this exemption. Accordingly, the
final rule adopts new subsection (d) as
proposed.

7. Section 702.204—PCA for “‘Critically
Undercapitalized” Credit Unions

a. “Other corrective action”. When a
credit union becomes “critically
undercapitalized” (net worth ratio
<2%), part 702 gives the NCUA Board
90 days in which to either place the
credit union into conservatorship,
liquidate it, or impose “other corrective
action * * * to better achieve the
purpose of [PCA].” 12 U.S.C.
1790d(i)(1); § 702.204(c)(1). NCUA so far
has interpreted the option to impose
“other corrective action” (“OCA”’) as
requiring some further action in
addition to complying with the steps
prescribed in an approved NWRP for
meeting quarterly net worth targets.
Some further action would seem
appropriate when a credit union either
is not complying with its approved
NWRP, or is implementing the
prescribed action steps but still failing
to achieve its quarterly net worth
targets. But when a credit union has
been both implementing the steps in its
NWRP and timely achieving its net
worth targets, demanding further action
is superfluous, if not punitive. NCUA
has found it difficult to fashion OCA
that is more than a makeweight in these
circumstances.

Congress left it entirely to the NCUA
Board to “take such other action” in lieu
of conservatorship and liquidation “as
the Board determines would better
achieve the purpose of [PCA], after
documenting why the action would
better achieve that purpose.” 12 U.S.C.
1790d(i)(1)(b). See also S. Rep. No. 193,
105th Cong., 2d Sess. 15 (1998). The
NCUA Board has determined that the
purpose of PCA—building net worth to
minimize share insurance losses—is not
undermined by declining to impose
OCA when it is documented that a
credit union already is achieving the
purpose of PCA by complying with an
approved NWRP and achieving its
prescribed net worth targets. In other
words, there would be no reason to
demand more than complete success
from a credit union that, so far, is
completely successful in building net
worth.
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To implement a more flexible
approach to imposing OCA in lieu of
conservatorship and liquidation, the
proposed rule revised subsection
(c)(1)(iii) to provide that “[OCA] may
consist, in whole or in part, of
complying with the timetable of
quarterly steps and meeting quarterly
net worth targets prescribed in an
approved [NWRP].” § 702.204 (c)(1)(iii).
This would permit, but not require,
NCUA to limit OCA to directing a credit
union that already is in compliance
with its approved NWRP to simply
continue to comply, without
undertaking any further action beyond
what the NWRP already requires. NCUA
received two comments; both supported
this shift in approach to implementing
OCA. Accordingly, the final rule adopts
revised subsection (c)(1)(iii) as
proposed.

b. 10-day appeal period. The NCUA
Board’s authority to decide whether to
conserve a “critically undercapitalized”
credit union, liquidate it, or allow OCA
may be delegated only in the case of
credit unions having assets of less than
$5 million. 12 U.S.C. 1790d(i)(4);
§702.204(c)(4). In such cases, the credit
union has a statutory “right of direct
appeal to the NCUA Board of any
decision made by delegated authority.”
Id. However, neither the Act nor part
741 sets a deadline by which a credit
union must appeal a delegated decision
to the NCUA Board. The lack of a
deadline for exercising the right to
appeal delegated decisions to the NCUA
Board gives “critically
undercapitalized” credit unions at least
the appearance of an unlimited
opportunity to challenge a Regional
Director’s decision.

To impose similar finality upon the
unfolding timetable of decisions that
starts when a credit union becomes
“critically undercapitalized,” the
proposed rule revised subsection (c)(4)
to set a deadline of ten calendar days in
which to appeal a delegated decision.
Objecting that 10 days is too few for
small credit unions with
unsophisticated management, the one
commenter who addressed this section
advocated a 30-day appeal period
instead. However, the final rule adopts
the proposed 10-day appeal period for
two reasons. First, it parallels the 10-day
window that the Act provides for
seeking judicial review of any statutory
conservatorship or liquidation. 12
U.S.C. 1786(h)(3), 1787(a)(1)(B). Second,
a longer appeal period would
unreasonably delay the payout of shares
to members that must promptly follow
a liquidation.

c. Insolvent FCU. The NCUA Board
generally must liquidate a credit union

eventually if it remains “critically
undercapitalized.” § 702.204(c).
Independently of PCA, however, the Act
directs that “[u]pon its finding that a
Federal credit union * * * is insolvent,
the Board shall close such credit union
for liquidation.” 12 U.S.C. 1787(a)(1)(A).
Therefore, in the case of a “critically
undercapitalized” federal credit union
that is insolvent (i.e., has a net worth
ratio of less than zero), NCUA has the
option of an insolvency-based
liquidation. To clarify that this option is
available, new subsection (d) to
§702.204 provides that ““a ‘critically
undercapitalized’ federal credit union
that has a net worth ratio of less than
zero percent (0%) may be placed into
liquidation on grounds of insolvency
pursuant to [§ 1787(a)(1)(A)].”

8. Section 702.205—Consultation With
State Officials on Proposed PCA

As explained above in reference to
new subsection (c) of § 702.201, a cross-
reference in § 702.205(c) misidentified
the decision whether to permit a
decrease in a FISCU’s quarterly earnings
retention as a DSA. To correct this error,
the final rule deletes the erroneous
cross-reference and relocates the
“consult and seek to work
cooperatively” requirement in
§702.201(c).

9. Section 702.206—Net Worth
Restoration Plans

a. Contents of NWRP. Section 702.206
prescribes the contents of an NWRP that
must be submitted for approval by
credit unions classified
“undercapitalized” or lower.® Among
the items an NWRP must address is how
the credit union will comply with MSAs
and DSAs. §702.206(c)(1)(iii). Some
credit unions that were not subject to a
DSA interpreted that requirement as a
demand either to consent to a DSA, or
to explain prospectively how the credit
union would comply with DSAs if the
NCUA Board were to impose any. The
proposed rule revised subsection
(c)(1)(iii) to clarify that an NWRP need
only address whatever DSAs, if any, the
NCUA Board already has imposed on
the credit union. The one commenter
who addressed this revision supported
it. The final rule adopts revised
subsection (c)(1)(iii) as proposed.

b. Publication of NWRP. Publication
of an NWRP is not a prerequisite to
enforcing its provisions as authorized in
12 CFR 747.2005, but this fact is not
expressly stated in § 702.206 itself. The

6 As noted earlier in this preamble, the comments

on the concept of “safe harbor” approval of an
NWRP are addressed in a separate proposed rule
found elsewhere in this volume of the Federal
Register.

omission has led some to assume that an
NWREP, like a “Letter of Understanding
and Agreement,” must be published in
order to subsequently be enforceable.
The Act mandates that a “‘written
agreement or other written statement”
must be published in order for a
violation to be enforceable “unless the
Board, in its discretion, determines that
publication would be contrary to the
public interest.”” 12 U.S.C. 1786(s)(1)(A).
To the extent an NWRP qualifies as a
“written agreement or other written
statement” under § 1786(s)(1)(A), the
NCUA Board does not intend to publish
NWRPs because it has determined that
publication would expose the credit
union to reputation risk that would be
contrary to the public interest.
Therefore, the proposed rule added new
subsection (i) to § 702.206, clarifying
that “An NWRP need not be published
to be enforceable because publication
would be contrary to the public
interest.” NCUA received two
comments on the clarification and both
supported it. Therefore, the final rule
adopts new subsection (i) as proposed.

c. Alternative capital. The proposed
rule did not reference subsection (e),
which permits consideration of any
“regulatory capital” a credit union may
have in evaluating an NWRP.
Nonetheless, NCUA received three
comments urging the adoption of some
form of alternative capital not only to be
considered in evaluating an NWRP, but
also to offset an applicable RBNW
requirement. A fourth commenter
opposed alternative capital in any form.
The final rule does not address these
comments because this rulemaking was
not intended by the NCUA Board to be
a forum for exploring or introducing
alternative forms of capital.

10. Section 702.303—PCA for
“Adequately Capitalized”” New Credit
Unions

Under the original alternative system
of PCA for new credit unions, a credit
union that managed to become
“adequately capitalized” while still new
was subject to the same minimum
earnings retention that applies to non-
new credit unions that are “adequately
capitalized.” 7 § 702.201(a). In contrast,
“new” credit unions that stayed
classified below “adequately
capitalized”” were not subject to
minimum earnings retention; they had
to increase net worth only by an
amount reflected in the credit union’s

7 The final rule corrects the wording of § 702.303,
which inadvertently extended that section to “new”
credit unions classified lower than “adequately
capitalized.” Sections 702.304 and 702.305
continue to prescribe PCA for new credit unions in
those net worth categories.
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approved initial or revised business
plan.” § 702.304(a)(1). This created a
disincentive for a “new” credit union to
become ‘““adequately capitalized”
because the reward for keeping its net
worth ratio below 6 percent is that it is
relieved from complying with a
minimum earnings retention amount.

To eliminate the disincentive, the
proposed rule put all new credit unions
having a net worth lower than 7 percent
in parity for purposes of earnings
retention. 67 FR at 38437. An
“adequately capitalized”” new credit
union would no longer be subject to the
same minimum earnings retention as a
non-new counterpart. Instead, like new
credit unions in lower categories, it
would be required to increase net worth
quarterly by “an amount reflected in its
approved initial or revised business
plan” until it becomes “well
capitalized.” In the absence of such a
plan, however, the credit union would
remain subject to the same quarterly
minimum earnings retention as non-
“new” credit unions.

Two commenters supported parity
among new credit unions for earnings
retention purposes. Advocating a far
less flexible approach, a third
commenter (a banking industry trade
association) objected that exempting any
new credit unions from the statutory
minimum earnings retention is not in
accordance with CUMAA. That
commenter overlooks the fact that
CUMAA applies a minimum earnings
retention requirement to non-new credit
unions; it prescribed no earnings
retention requirement at all for new
credit unions. 12 U.S.C. 1790d(e)(1).
Instead, CUMAA gave NCUA discretion
in developing an alternative system of
PCA, provided that it recognized that
new credit unions initially have no net
worth; need reasonable time to
accumulate net worth; and need
incentives to become ‘“‘adequately
capitalized” by the time they no longer
qualify as “new.” 12 U.S.C.
1790d(b)(2)(B). See 64 FR 27090, 27098
(May 18, 1999) (justification for flexible
approach). It is entirely consistent with
this last statutory criterion to eliminate
any disincentive—such as minimum
earnings retention—for a new credit
union to reach “adequately capitalized”
while it is still “new.”

11. Section 702.304—PCA for
“Moderately Capitalized,” “Marginally
Capitalized” and “Minimally
Capitalized” New Credit Unions

As explained above, the final rule
modifies § 702.201(a) to specify that
earnings retention must increase the
“the dollar amount” of net worth, not
simply the net worth ratio itself. To

conform to that modification,
§702.304(a)(1) is revised accordingly.

12. Section 702.305—PCA for
“Uncapitalized”” New Credit Unions

a. Member business loan restriction.
Part 702 originally gave an
“uncapitalized” new credit union full
relief from all MSAs while it was
operating within the period allowed by
its initial business plan to have no net
worth. § 702.305(a). An unintended
consequence of this forbearance was
that ‘“‘uncapitalized” credit unions were
free of the MSA restricting MBLs; that
restriction applied only when a credit
union managed to attain some net worth
and rise to the “minimally capitalized”
net worth category.8 Yet a “minimally
capitalized” credit union arguably is
better suited to expand its MBL
portfolio than one that remains
“uncapitalized.” Further, making PCA
more demanding as a credit union’s net
worth and category classification
improve, rather than relaxing it, is
contrary to the purpose of PCA. To
rectify this unintended consequence,
the proposed rule extended subsection
(a) to include an “uncapitalized” new
credit union that is operating with no
net worth as permitted by an initial
business plan. 67 FR at 38437. As a
result, ‘“‘uncapitalized” new credit
unions are all subjected to the MBL
restriction, § 702.305(a)(3), regardless
whether they are operating with no net
worth under an initial business plan, or
have declined to “uncapitalized” after
reaching a higher net worth category.
NCUA received no comments on this
section. Accordingly, the final rule
adopts revised subsection (a) as
proposed.

b. Filing of revised business plan.
Subsection (a)(2) generally required an
“uncapitalized” new credit union to
submit a revised business plan (“RBP”’)
within 90 days following either of two
events—expiration of the period that the
credit union’s initial business plan
allows it to operate with no net worth,
or the effective date that it declined to
“uncapitalized” from a higher net worth
category. This contrasts with the 30-day
period that “moderately capitalized,”
“marginally capitalized” and
“minimally capitalized” credit unions
are given to file an RBP. § 702.306(a)(1).
Ninety days is an unduly long filing
period given that an “uncapitalized”
credit union faces mandatory
conservatorship or liquidation if it fails
to increase net worth to at least two

8 The earnings retention requirement,
§702.305(a)(1), is ineffective against an
“uncapitalized” credit union because a credit union
that has an undivided earnings deficit has no net
worth to retain.

percent. Furthermore, it is
counterintuitive to give a credit union
that has a net worth deficit three times
as long to devise a plan for generating
positive earnings than is given to credit
unions that already have net worth.

The proposed rule put all new credit
unions that must file an RBP in parity.
First, it deleted the 90-day filing
window for “‘uncapitalized” credit
unions, thereby limiting them to the
general 30-day window, once they are
required to file an RBP. 67 FR at 38438.
Second, it reorganized subsection (a)(2)
to parallel the conditions that trigger
other less than ““adequately capitalized”
new credit unions to revise their
business plans, § 702.304(a)(2), even
though only “uncapitalized” credit
unions are initially allowed to operate
with no net worth. To that end, the
proposed rule required an
“uncapitalized” credit union to submit
an RBP if it either: fails to increase net
worth (i.e., reduce its earnings deficit) as
its existing business plan provides; has
no approved business plan; or has
violated the MSA restricting MBLs.

The sole commenter on this topic
supported the 30-day window for filing
an RBP, while also urging NCUA to
relieve the burden on new credit unions
by providing assistance in preparing
RBPs. See § 702.307(a) (assistance in
preparing RBPs). For the reasons set
forth above in this section, the revisions
to subsection (a)(2) are adopted as
proposed.

c. Liquidation or conservatorship if
“uncapitalized” after 120 days.
Subsection (c)(2) generally required the
NCUA Board to conserve or liquidate an
“uncapitalized” new credit union that
remains “‘uncapitalized”” 90 days after
its RBP is approved. It was silent,
however, regarding conservatorship or
liquidation of a credit union whose RBP
is rejected. To correct this oversight, the
proposed rule mandated
conservatorship or liquidation of an
“uncapitalized” new credit union after
a 120-day period regardless whether an
RBP has been approved or rejected. 67
FR at 38438. This period combines the
30-day window for submitting an RBP,
§702.306(a)(1), and the original 90-day
period allowed for the credit union to
develop sufficient positive earnings to
avoid conservatorship and liquidation.
The 120-day period runs from the later
of either the effective date of
classification as “uncapitalized” or, if a
credit union is operating with no net
worth in the period prescribed by its
initial business plan, the last day of the
calendar month after expiration of that
period. Because the period for operating
with no net worth typically runs on a
quarterly basis, the last day of the
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calendar month after it expires parallels
the calendar month that separates the
quarter-end and the effective date of
classification as “undercapitalized.”

NCUA received no comments on the
revisions to subsection (c)(2) and,
therefore, they are adopted as proposed.
In addition, the final rule relocates to a
new subsection (c)(3) the existing
exception to mandatory conservatorship
or liquidation for a credit union that is
able to demonstrate that it is viable and
has a reasonable prospect of becoming
“adequately capitalized.”

d. “Uncapitalized” new FCU. As
explained above in reference to new
subsection (d) of § 702.204, there are
two options for liquidating a federal
credit union that has no net worth—a
PCA-based liquidation, 12 U.S.C.
1787(a)(3)(A)(ii), or an insolvency-based
liquidation. 12 U.S.C. 1787(a)(1)(A).
Both are available when a new federal
credit union either fails to timely submit
an RBP, §702.305(c)(1), or remains
“uncapitalized” 120 days after the
effective date of classification,
§702.305(c)(2). To clarify that this
option is available, the final rule adds
new subsection (d) to § 702.305,
providing that “an ‘uncapitalized’
federal credit union may be placed into
liquidation on grounds of insolvency
pursuant to [§1787(a)(1)(A)].”

13. Section 702.306—Revised Business
Plans for New Credit Unions

a. Filing schedule. Subsection (a)(1)
required “moderately capitalized,”
“marginally capitalized” and
“minimally capitalized” credit unions
to file an RBP within 30 days after
failing to meet a quarterly net worth
target prescribed in an existing business
plan. As discussed above, the final rule
eliminates the 90-day filing window for
“uncapitalized” credit unions.
§702.305(a)(2). To conform to that
modification, the final rule also
modifies subsection (a)(1) to apply the
30-day filing window uniformly to all
new credit unions classified less than
“adequately capitalized” or that have
violated the MSA restricting MBLs.
§§702.304(a)(3), 702.305(a)(3).

The original rule’s 30-day filing
period ran from “the effective date (per
§702.101(b)) of the credit union’s
failure to meet a quarterly net worth
target prescribed in its then-present
business plan.” § 702.306(a)(1). Even as
revised, however, § 702.101(b), which
addresses the effective date of
classification among the net worth
categories, says nothing to determine
when a quarterly net worth target is met.
The subtlety of this distinction may
confuse credit unions that have no then-
present approved business plan or have

violated the MSA restricting MBLs.
Therefore, the proposed rule further
revised subsection (a)(1) to effectively
give new credit unions that fail to meet
a quarterly target 60 days following the
quarter-end to file an RBP.
§702.306(a)(1)(i). The 60-day period
combines the calendar month that
separates the quarter-end from the
effective date of classification, with the
uniform 30-day filing period that
commences on the effective date.
Finally, the proposed rule revised
subsection (a)(1) still further to clarify
that, for new credit unions that either
have no approved business plan or that
have violated the MBL restriction, the
effective date of classification as less
than ““adequately capitalized” triggers
the 30-day window for filing an RBP.
§702.306(a)(1)(ii)—(iii). NCUA received
no comments on the revisions to the
filing schedule for RBPs. Accordingly,
revised subsection (a)(1) is adopted as
proposed.

b. Timetable of net worth targets.
Subsection (b)(2) prescribed the
contents of an RBP, which must include
a timetable of quarterly net worth targets
extending for the term of the plan “so
that the credit union becomes
‘adequately capitalized’ and remains so
for four consecutive quarters.” It also
warned that a “‘complex” new credit
union that is subject to an RBNW
requirement may need to attain a net
worth ratio higher than 6 percent to
become “adequately capitalized.” The
proposed rule rectified two flaws in this
section. First, in contrast to an NWRP,
the objective of an RBP is to build net
worth so that a new credit union
becomes “adequately capitalized” by
the time it no longer is “new,” 9 rather
than by the end of the term of the plan.
65 FR at 8578; 64 FR 27090, 27099 (May
18, 1999) (chart). The proposed rule
revised subsection (b)(2) so that an
RBP’s net worth targets ensure the new
credit union will become ‘“adequately
capitalized” by the time it no longer
qualifies as “new.” 67 FR at 38438.
Second, under part 702 new credit
unions cannot be “complex” or subject
to an RBNW requirement because, by
definition, they do not meet the $10
million asset minimum. § 702.103(a)(1).
Therefore, the proposed rule deleted the
warning to new credit unions that are
“complex.” NCUA received no
comments on either of these revisions.
Accordingly, revised subsection (b)(2) is
adopted as proposed.

c. Publication of RBP. As explained
above, the final rule adds a new

9 A credit union remains ‘“new” as long as it is
in operation less than 10 years and has assets of $10
million or less. 12 U.S.C. 1790d(0)(4); § 702.301(b).

subsection (i) to § 702.206, to clarify that
publication of an NWRP is not a
prerequisite to enforcing its provisions
as authorized in 12 CFR 747.2005. The
same is true of an RBP, but this fact was
similarly omitted from § 702.306. To the
extent an RBP qualifies as