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PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

5. The authority citation for part 25
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

6. Section 25.6011—4 is added to read
as follows:

§25.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

[The text of this proposed section is
the same as the text of § 25.6011-4T
published elsewhere in this issue of the
Federal Register.]

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

7. The authority citation for part 31
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

8. Section 31.6011—4 is added to read
as follows:

§31.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

[The text of this proposed section is
the same as the text of § 31.6011-4T
published elsewhere in this issue of the
Federal Register.]

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

9. The authority citation for part 53
continues to read as follows:

Authority: 26 U.S.C. 7805.

10. Section 53.6011—4 is added to
read as follows:

§53.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

[The text of this proposed section is
the same as the text of §53.6011—-4T
published elsewhere in this issue of the
Federal Register.]

PART 54—PENSION EXCISE TAXES

11. The authority citation for part 54
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

12. Section 54.6011—4 is added to
read as follows:

§54.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

[The text of this proposed section is
the same as the text of §54.6011—4T

published elsewhere in this issue of the
Federal Register.]

PART 56—PUBLIC CHARITY EXCISE
TAXES

13. The authority citation for part 56
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

14. Section 56.6011—4 is added to
read as follows:

§56.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

[The text of this proposed section is
the same as the text of §56.6011-4T
published elsewhere in this issue of the
Federal Register.]

PART 301—PROCEDURE AND
ADMINISTRATION

15. The authority citation for part 301
is amended by adding an entry in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6111-2 also issued under
26 U.S.C. 6111. * * *

16. Section 301.6111-2, as proposed
to be added at 66 FR 41169 (August 7,
2001) and amended at 67 FR 41363
(June 18, 2002), is amended as follows:

1. Paragraphs (a)(3) and (b)(3)(i) are
revised.

2. Paragraph (c)(3) is amended by
adding a sentence at the end of the
paragraph.

3. Paragraph (h) is amended by
revising the paragraph heading and
removing the third sentence through the
last sentence and adding two new
sentences in their place.

The revisions and additions read as
follows:

§301.6111-2 Confidential corporate tax
shelters.

[The text of the amendments to this
proposed section is the same as the text
of the amendments to §301.6111-2T
published elsewhere in this issue of the
Federal Register.]

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

[FR Doc. 02-26725 Filed 10-17-02; 3:10 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-103736-00]

RIN 1545-AX79

Requirement To Maintain a List of
Investors in Potentially Abusive Tax
Shelters

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking

by cross-reference to temporary
regulations; notice of public hearing.

SUMMARY: These proposed rules relate to
the preparation, maintenance, and
furnishing of lists of persons in
potentially abusive tax shelters under
section 6112. These regulations apply to
sellers and organizers, collectively
known as material advisors, of
potentially abusive tax shelters. In the
rules and regulations portion of this
issue of the Federal Register, the IRS is
issuing temporary regulations modifying
the rules relating to the list maintenance
requirements under section 6112. The
text of those temporary regulations also
serves as the text of these proposed
regulations.

DATES: Written or electronic comments
and requests to speak and outlines of
topics to be discussed at the public
hearing scheduled for December 11,
2002, at 10 a.m., must be received by
December 2, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-103736-00), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:ITA:RU (REG-103736-00),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit electronic
comments directly to the IRS Internet
site at www.irs.gov/regs. The public
hearing will be held in room 6718,
Internal Revenue Building, 1111
Constitution Ave., NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Charlotte Chyr, Tara P. Volungis, or
Danielle M. Grimm, 202—622-3080 (not
a toll-free number); concerning
submissions, Sonya Cruse, 202—-622—
7180 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
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Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S, Washington, DC
20224. Comments on the collection of
information should be received by
December 23, 2002. Comments are
specifically requested concerning:

Whether the proposed collections of
information are necessary for proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collections
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collections of information in this
proposed regulation are in § 301.6112—
1T(a), (e), (f) and (i). This information is
required to comply with the list
maintenance requirement of section
6112. Section 6708 provides penalties
for failing to maintain a list under
section 6112. This information will be
used to ensure compliance with the
Federal tax laws. The collections of
information are mandatory. The likely
respondents and recordkeepers are
individuals, business or other for-profit
and not for-profit institutions, and small
businesses or organizations.

Estimated total annual reporting and/
or recordkeeping burden: 15,000 hours.

Estimated average annual burden
hours per respondent and/or
recordkeeper: 100 hours.

Estimated number of respondents
and/or recordkeepers: 150.

Estimated annual frequency of
responses: On occasion.

An agency may not conduct or
sponsor, and a person is not required to

respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

The temporary regulations amend 26
CFR part 301 regarding rules relating to
the list maintenance requirements under
section 6112. The text of the temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that the number of respondents is small,
those persons responsible for
maintaining the list described in the
regulations are principally sophisticated
businesses, including accounting firms
and law firms and very few
respondents, if any, are likely to be
small businesses. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) or
electronically generated comments that
are submitted timely to the IRS. The IRS
and Treasury request comments on the
clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for December 11, 2002, beginning at 10
a.m., in room 6718 of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 606.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by December 2,
2002. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Charlotte Chyr, Tara P.
Volungis, and Danielle M. Grimm,
Office of the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 301

Administrative practice and
procedure, Employment taxes, Estate
taxes, Excise taxes, Gift taxes, Income
taxes, Penalties, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301, which
was proposed to be amended at 65 FR
49955 (August 16, 2000), is proposed to
be further amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

1. The authority citation for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6112-1 also issued under 26
U.S.C.6112. * * *

2. Section 301.6112-1, as proposed to
be amended at 65 FR 49957 (August 16,
2000), is revised to read as follows:
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§301.6112-1 Requirement to prepare,
maintain, and furnish lists with respect to
potentially abusive tax shelters.

[The text of the revision of this
proposed section is the same as the text
of the revision of § 301.6112-1T
published elsewhere in this issue of the
Federal Register.]

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

[FR Doc. 02-26727 Filed 10-17-02; 3:10 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 15
[CIV 102P; AG Order No. 2621-2002]
RIN 1105-AA62

Certification and Decertification in
Connection With Certain Suits Based
Upon Acts or Omissions of Federal
Employees and Other Persons

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: In cases where employees of
the Federal Government are sued for
money damages based on alleged torts,
if the Attorney General certifies that the
employees (and certain non-employees)
were acting within the scope of their
office or employment at the time of the
incident out of which the suit arose, the
suit would be deemed an action against
the United States under the Federal Tort
Claims Act. This proposed rule
conforms Department regulations on
this subject to the provisions of the
Federal Employees Liability Reform and
Tort Compensation Act that expanded
the tort protections for Federal
employees (and certain non-employees).

DATES: Submit comments on or before
December 23, 2002.

ADDRESSES: Address all comments
concerning this proposed rule to Jeffrey
Axelrad, Director, Torts Branch, Civil
Division, U.S. Department of Justice,
P.O. Box 888, Benjamin Franklin
Station, Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Axelrad, Director, Torts Branch,
Civil Division, U.S. Department of
Justice, P.O. Box 888, Benjamin
Franklin Station, Washington, DC
20044.

SUPPLEMENTARY INFORMATION: In 1961
Congress passed the Federal Drivers
Act, Public Law 87-258, 75 Stat. 539,
which immunized Federal employees
from liability for money damages based
on torts involving the operation of
motor vehicles within the scope of their

employment. In the event that a Federal
employee was sued in such a case, the
statute authorized the Attorney General
to issue a certification that the employee
was acting within the scope of his or her
employment at the time of the incident
out of which the suit arose, and the suit
thereafter would be deemed a tort action
against the United States pursuant to the
Federal Tort Claims Act, 28 U.S.C.
1346(b), 2671-2680.

In ensuing years, Congress enacted a
number of similar certification statutes
to protect medical and legal personnel
employed by certain Federal agencies
from tort liability for professional
malpractice arising within the scope of
their employment. E.g., 10 U.S.C. 1054
(Department of Defense legal personnel);
10 U.S.C. 1089 (Department of Defense
medical personnel); 22 U.S.C. 2509(j)
(Peace Corps medical personnel); 22
U.S.C. 2702 (Department of State
medical personnel); 38 U.S.C. 7316
(Department of Veterans Affairs medical
personnel); 42 U.S.C. 233 (Public Health
Service medical personnel); 42 U.S.C.
2458a (National Aeronautics and Space
Administration medical personnel).

Most recently, the Federal Employees
Liability Reform and Tort Compensation
Act, 28 U.S.C. 2679(b)—(e), became law.
This certification statute, which
replaced the less comprehensive Federal
Drivers Act, extended immunity from
liability for money damages to Federal
employees for all common law torts
committed within the scope of their
employment.

A number of certification statutes also
have been enacted to protect certain
non-employees from tort liability arising
out of certain Federal programs. As part
of the National Swine Flu Immunization
Program of 1976, Public Law 94-380, 90
Stat. 1113, Congress authorized the
Attorney General to issue certifications
in suits brought against certain agencies,
organizations, and individuals that
participated in the manufacture,
distribution, and administration of the
swine flu vaccine. Similar authority has
been conferred on the Attorney General
with respect to certain suits against
fiduciaries of the Federal Retirement
Thrift Savings Fund (5 U.S.C.
8477(e)(4)); atomic weapons testing
contractors (42 U.S.C. 2212); and certain
individuals enrolled as volunteers in
National Volunteer Programs (42 U.S.C.
5055(1)).

Finally, several statutes, without
expressly providing for certification,
confer Federal employee status on
certain persons who would not
otherwise be encompassed within the
Federal Tort Claims Act’s definition of
an “employee of the government” as
that term is defined by 28 U.S.C. 2671.

E.g., 5 U.S.C. 3102 (persons employed to
assist handicapped federal employees in
performing duties); 5 U.S.C. 3111
(unpaid student volunteers); 7 U.S.C.
2272 (volunteers to Department of
Agriculture); 10 U.S.C. 1588 (volunteers
to Armed Services); 16 U.S.C. 18i
(volunteers to National Park Service); 16
U.S.C. 558c (volunteers to Forest
Service); 22 U.S.C. 2504 (Peace Corps
volunteers); 29 U.S.C. 2897 (Job Corps
enrollees); 33 U.S.C. 569c¢ (volunteers to
Army Corps of Engineers); 42 U.S.C.
3788 (volunteers to Office of Justice
Programs, Bureau of Justice Assistance,
National Institute of Justice Assistance,
and Bureau of Justice Statistics).

Part 15 has not been revised since the
enactment of the Federal Employees
Liability Reform and Tort Compensation
Act. The regulations were initially
promulgated after passage of the Federal
Drivers Act, 26 FR 11420 (1961), and
revised as additional certification
statutes were enacted. See 40 FR 4910
(1975); 42 FR 15409 (1977); 44 FR 9379
(1979); 49 FR 44995 (1984). As last
revised, Part 15 comprises three sections
(15.1, 15.2, and 15.3) and an appendix.
Each section in turn is subdivided into
three subsections that govern suits
subject to: (1) The Federal Drivers Act
and the malpractice certification
statutes; (2) the swine flu statute; and (3)
the atomic weapons testing statute.

This proposed rule revises Part 15 to
conform it to the provisions of the
Federal Employees Liability Reform and
Tort Compensation Act, and to delete
references to specific certification
statutes. Section 15.1 is new and sets
forth definitions of the terms
“appropriate Federal agency,” “Federal
employee,” and “covered person.”
Sections 15.2, 15.3, and 15.4 cover the
same subjects that were covered by the
prior versions of sections 15.1, 15.2, and
15.3, respectively, except that rather
than the former tripartite subdivision,
each section is subdivided into two
paragraphs, one of which governs suits
against Federal employees, and the
other which governs suits against
covered persons. Under the proposed
rule, the procedures governing actions
against Federal employees continue to
apply in actions against estates of
Federal employees. The appendix is
removed.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “‘Regulatory Planning and
Review.” The Department of Justice has
determined that this rule is a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
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