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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 123

RIN 3245-AE97

Disaster Loan Program—Disaster
Mitigation Act of 2000

AGENCY: Small Business Administration
(SBA).

ACTION: Interim final rule with request
for comments.

SUMMARY: Under the Disaster Mitigation
Act of 2000, enacted on October 30,
2000, (“Act”) the Individual and Family
Grant Assistance Program is replaced by
the Assistance to Individuals and
Household Program (“IHP”’). Under this
interim final rule, SBA will implement
its disaster loan program when the
President declares a major disaster, or
declares an emergency, and activates the
IHP in an emergency disaster
declaration. Under the Act, if the
President declares a major disaster that
includes, or is limited to, public
assistance, a private nonprofit facility
which provides non-critical services
must first apply for disaster loan
assistance from SBA before it could seek
grant assistance for permanent repairs
and/or replacements from the Federal
Emergency Management Agency
(“FEMA”). SBA is also implementing
this legislative change, and is making
certain technical changes.
DATES: Effective Date: This rule is
effective on October 15, 2002.

Applicability Date: This rule is
applicable for major disasters declared
on or after October 15, 2002.

Comment Date: Comments must be
received on or before December 20,
2002.

ADDRESSES: Address all comments
concerning the interim rule to Herbert L.
Mitchell, Associate Administrator,
Office of Disaster Assistance, U.S. Small
Business Administration, 409 3rd Street,
SW., Washington, DC 20416

FOR FURTHER INFORMATION CONTACT:
Becky Brantley, Loan Specialist, Office
of Disaster Assistance, 202—205—6734.
SUPPLEMENTARY INFORMATION: Section
206 of the Disaster Mitigation Act of
2000 (Public Law 106—390) (“Act”)
replaces the Individual and Family
Grant Assistance Program (“IFG”) with
the Assistance to Individuals and
Household Program (“IHP”’). Under this
interim final rule, SBA will implement
its disaster loan program when the
President declares a major disaster, or
declares an emergency, and activates the
IHP. SBA is revising § 123.3(a)(1) of its
regulations to reflect the statutory
changes.

Section 205 of the Act amends section
5172 of Title 42, United States Code.
Under the Act, if the President declares
a major disaster that includes, or is
limited to public assistance, a private
nonprofit facility (“PNP”’) which
provides non-critical services (of a
governmental nature) must first apply to
SBA for a disaster loan for permanent
repairs and/or replacement work, before
it can seek grant assistance from the
Federal Emergency Management Agency
(“FEMA”) with respect to such non-
critical services. If SBA determines that
the PNP non-critical facility is ineligible
for a disaster loan or the PNP has
obtained the maximum amount for
which the SBA determines the facility is
eligible, the PNP may then apply to
FEMA for grant assistance for
permanent repairs for its unmet
disaster-related needs. Such PNPs may
apply directly to FEMA for emergency
repairs.

Owners of facilities that provide
critical services (of a governmental
nature) may apply directly to FEMA for
grant assistance for both emergency and
permanent repairs. Section 205 of the
Act defines “critical services” to
include power, water, sewer,
wastewater treatment, communications,
and emergency medical care. It is the
responsibility of FEMA to provide
guidelines with respect to these
services.

PNPs which operate both critical and
non-critical facilities (that provide
essential services of a governmental
nature) will have to make separate
applications to FEMA and SBA.
Currently, SBA rules allow only for the
activation of its disaster loan program in
the event of a major disaster declaration
by the President that includes

individual assistance (the Individuals
and Family Grant Program). In such
case, all PNP facilities are eligible to
apply for SBA disaster loan assistance.

Under this interim final rule, SBA is
amending § 123.3 of its regulations to
provide that SBA would activate its
disaster loan program for PNPs that
provide essential services of a
governmental nature when the President
declares a major disaster that does not
include individual assistance but is
limited to, or includes, public
assistance. SBA would use FEMA’s
guidelines to ascertain if a PNP was
seeking assistance for its delivery of
such services.

In this interim final rule, SBA is
amending § 123.4 of its regulations to
preclude businesses in contiguous
counties from being eligible for SBA
economic injury disaster loans in
circumstances described above. Thus, if
the President makes a major disaster
declaration that does not include
individual assistance but includes, or is
limited to, public assistance, and PNPs
are eligible for disaster loan assistance
from SBA, the interim final rule would
not allow small businesses in counties
contiguous to the declared disaster area
to be eligible for SBA economic injury
loans. This is because the authorized
public assistance is limited to the
counties identified in the declaration.

SBA is amending § 123.101(c) of its
regulations by inserting the new
“Individuals and Household Program”
in lieu of the old “Individual and
Family Grant Program.”

SBA is making technical corrections
in §123.501 of its regulations, relating
to the eligibility of a business for a
military reservist economic injury
disaster loan (EIDL). The purpose of the
regulatory change is to clarify that the
business must be small at the time the
essential employee is called to active
duty. A business that was not small at
that time would fall outside the
parameters of SBA regulations, and this
regulatory change would make that
clear. SBA is adding the same criteria to
military reservist EIDL as now applies to
regular EIDL: the business, its affiliates
and 20% or more owners have used all
reasonably available funds and that it is
unable to obtain credit elsewhere. These
are the same requirements prescribed in
§ 123.300(b) with respect to regular
EIDL assistance.



64518

Federal Register/Vol. 67, No. 203/Monday, October 21, 2002 /Rules and Regulations

Justification for Publication as an
Interim Final Rule

In general, SBA publishes a rule for
public comment before issuing a final
rule, in accordance with the
Administrative Procedure Act (APA)
and SBA regulations, 5 U.S.C. 553 and
13 CFR 101.108. The APA provides for
an exception to this standard rule-
making process, however, where an
Agency finds good cause to adopt a rule
without prior public participation. 5
U.S.C. 555(b)(3)(B). The good cause
requirement is satisfied when prior
public participation is impractical,
unnecessary, or contrary to the public
interest. Under such circumstances, an
Agency may publish an interim final
rule without soliciting public comment.

In enacting the good cause exception
to standard rulemaking procedures,
Congress recognized that emergency
situations might arise where an Agency
must issue a rule without written public
participation. On January 23, 2002,
FEMA published proposed rules to
implement the Act for Federal disaster
assistance to individuals and
households (67 FR 3411). FEMA
anticipates issuing an interim final rule
about the same time that SBA publishes
its interim final rule. Under FEMA’s
regulation, three important changes will
occur:

(1) The “Individual and Family Grant
Program” (“IFG”) will not be in
existence for disasters declared on or
after October 15, 2002.

(2) FEMA has renamed their program
as ‘‘Assistance to Individuals and
Households Program” (“IHP”’).

(3) FEMA'’s rule would include the
flexibility for the President to activate
IHP when the President issues an
emergency declaration.

These changes have a direct effect on
SBA since §123.3(a)(1) of SBA’s
regulations presently states that SBA
disaster operations are activated when
“the President declares a Major Disaster
and authorizes Federal assistance,
including individual assistance
(temporary housing and Individual and
Family Grant Assistance).” Therefore,
under current rules, SBA’s disaster
assistance can only be activated when
IFG is being offered. Since, under
FEMA'’s rule, IFG will no longer exist,
SBA’s IFG reference is no longer
applicable.

If a Presidential major disaster
declaration activates FEMA’s IHP,
SBA’s programs must be amended to
reflect the existence of IHP in its
regulations. SBA’s concern is that
disasters can be declared at any time,
and its regulations must be amended to
incorporate the Act’s changes so that

SBA'’s disaster programs can be
appropriately activated when a major
disaster occurs. Any delay in the
adoption of these changes to SBA’s
regulations could cause serious harm to
victims of disasters declared by the
President since IFG assistance no longer
exists.

Accordingly, SBA finds that good
cause exists to publish this rule as an
interim final rule in light of the urgent
need to make disaster loans available to
individuals and homeowners when the
President declares a major, or
emergency, disaster declaration that
authorizes Federal assistance to
Individuals and Households. SBA needs
to coordinate its disaster rules with the
revised FEMA program which should be
effective at the same time that this rule
is effective.

Justification for Immediate Effective
Date of Interim Final Rule

The APA requires that “publication or
service of a substantive rule shall be
made not less than 30 days before its
effective date, except * * * as
otherwise provided by the agency for
good cause found and published with
the rule.” 5 U.S.C. 553(d)(3). SBA finds
that good cause exists to make this
interim final rule effective for major
disasters declared on or after October
15, 2002.

The purpose of the APA provision is
to provide interested and affected
members of the public sufficient time to
adjust their behavior before the rule
takes effect. For the reasons set forth
above in Justification for Publication as
an Interim Final Rule, SBA finds that
good cause exists for making this
interim final rule effective immediately,
instead of observing the 30-day period
between publication and effective date.

SBA has an obligation, under section
4(d) of the Small Business Act, to act in
the public interest in offering disaster
loan assistance to victims of declared
disasters. Pursuant to that statutory
authority, SBA has determined that it is
in the public interest to give immediate
effect to the changes in the activation of
SBA'’s disaster loan program and that it
would be impractical to delay such
implementation. SBA also notes that the
failure to adopt this rule immediately
would work to the detriment of many
disaster victims.

Although this rule is being published
as an interim final rule, comments are
hereby solicited from the public. These
comments must be received by
December 20, 2002. SBA will consider
these comments in making any
necessary revisions to these regulations.

Compliance With Executive Orders
12866, 12988, 13132, the Regulatory
Flexibility Act (15 U.S.C. 601-612), and
the Paperwork Reduction Act (44
U.S.C. Ch. 35)

OMB has determined that this rule
does not constitute a significant rule
within the meaning of Executive Order
12866. The rule conforms SBA rules to
the requirements of the Act and FEMA’s
implementing regulations. The rule is
not likely to have an annual effect on
the economy of $100 million or more,
result in a major increase in costs or
prices, or have a significant adverse
effect on competition or the U.S.
economy.

SBA has determined that this rule
does not impose any additional
reporting or recordkeeping requirements
under the Paperwork Reduction Act, 44
U.S.C., Chapter 35.

For the purposes of Executive Order
13132, SBA has determined that this
rule has no federalism implications
warranting preparation of a federalism
assessment.

SBA has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612.

For purposes of Executive Order
12988, SBA has determined that this
rule is drafted, to the extent practicable,
in accordance with the standards set
forth in paragraph 3 of that Order.

List of Subjects in 13 CFR Part 123

Disaster assistance, Loan programs—
business, Small businesses.

For the reasons stated in the
preamble, SBA amends 13 CFR part 123
as follows:

PART 123—DISASTER LOAN
PROGRAM

1. The authority citation for part 123
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(b),
636(c); Pub. L. 102—-395, 106 Stat. 1828, 1864;
Pub. L. 103-75, 107 Stat. 739; Pub. L. 106—
50, 113 Stat. 245.

2. Amend § 123.3 by revising
paragraph (a)(1), redesignating
paragraphs (a)(2), (a)(3), and (a)(4) as
paragraphs (a)(3), (a)(4), and (a)(5),
respectively, and adding a new
paragraph (a)(2) to read as follows:

§123.3 How are disaster declarations
made?

(a) * *x %

(1) The President declares a Major
Disaster, or declares an emergency, and
authorizes Federal Assistance, including
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individual assistance (Assistance to
Individuals and Households Program).

(2) If the President declares a Major
Disaster limited to public assistance
only, a private nonprofit facility which
provides non-critical services under
guidelines of the Federal Emergency
Management Agency (FEMA) must first
apply to SBA for disaster loan assistance
for such non-critical services before it

could seek grant assistance from FEMA.
* * * * *

3. Amend § 123.4 by revising the
fourth sentence to read as follows:

§123.4 What is a disaster area and why is
it important?

* * *In major disasters, economic
injury disaster loans may be made for
victims in contiguous counties or other
political subdivisions, provided,
however, that with respect to major
disasters which authorize public
assistance only, SBA shall not make
economic injury disaster loans in

counties contiguous to the disaster area.
* * %

4. Amend § 123.101 by revising
paragraph (c) to read as follows:

§123.101 When am | not eligible for a
home disaster loan?
* * * * *

(c) Your damaged property can be
repaired or replaced with the proceeds
of insurance, gifts or other
compensation, including condemnation
awards (with one exception), these
amounts must either be deducted from
the amount of the claimed losses or, if
received after SBA has approved and
disbursed a loan, must be paid to SBA
as principal payments on your loan.
You must notify SBA of any such
recoveries collected after receiving an
SBA disaster loan. The one exception
applies to amounts received under the
Individuals and Household Program of
the Federal Emergency Management
Agency solely to meet an emergency
need pending processing of an SBA
loan. In such an event, you must repay
the financial assistance with SBA loan
proceeds if it was used for purposes also
eligible for an SBA loan;

* * * * *

5. Amend § 123.501 by revising
paragraph (a), removing “and” at the
end of paragraph (c), removing the
period at the end of paragraph (d) and
adding ““, and” in its place, and adding
a new paragraph (e) to read as follows:

§123.501 When is your business eligible
to apply for a Military Reservist Economic
Injury Disaster Loan?

* * * * *

(a) It is a small business as defined in
13 CFR part 121 when the essential
employee was called to active duty,

(e) You and your affiliates and
principal owners (20% or more
ownership interest) have used all
reasonably available funds, and you are
unable to obtain credit elsewhere (see
§123.104).

Hector V. Barreto,

Administrator.

[FR Doc. 02—26403 Filed 10—-18-02; 8:45 am)]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-SW-59—-AD; Amendment
39-12913; AD 2002-21-07]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S-76A, S—
76B and S—76C Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Sikorsky Aircraft Corporation
(Sikorsky) model helicopters that
requires removing and inspecting each
main rotor spindle attachment bolt
(bolt) to ensure that the correct bolts are
installed. This amendment is prompted
by the discovery of improper bolts
installed on a helicopter during its
production. The actions specified by
this AD are intended to detect
installation of incorrect bolts, which
could result in reduced hub or bolt
fatigue life, separation of the main rotor
blade at the spindle attachment, and
subsequent loss of control of the
helicopter.

DATES: Effective November 25, 2002.

FOR FURTHER INFORMATION CONTACT: Kirk
Gustafson, Aviation Safety Engineer,
Boston Aircraft Certification Office,
Engine and Propeller Directorate, FAA,
12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7190, fax (781) 238-7170.
SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Sikorsky Model S—
76A, S-76B and S-76C helicopters was
published in the Federal Register on
June 20, 2002 (67 FR 41875). That action
proposed to require removing and

inspecting each bolt to ensure that the
correct bolts are installed.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule with one change. A ‘“note” has
been added following paragraph (b)(3)
referencing the alert service bulletin that
pertains to the subject of the AD. The
FAA has determined that this change
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

The FAA estimates that 165
helicopters of U.S. registry will be
affected by this proposed AD, that it
will take approximately 6 work hours
per helicopter to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$240 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$99,000, assuming all 40 bolts (per
helicopter) are replaced.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
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Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2002-21-07 Sikorsky Aircraft Corporation:
Amendment 39-12913. Docket No.
2001-SW-59-AD.

Applicability: Model S-76A, S-76B and S—
76C helicopters, except those having a serial
number of 760501, or 760506 through
760515, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 1,250-hours
time-in-service or 2 years, whichever comes
first, unless accomplished previously.

To detect installation of an incorrect main
rotor spindle attachment bolt (bolt), which
could result in reduced hub or bolt fatigue
life, separation of the main rotor blade at the
spindle attachment, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Remove and measure each bolt to
ensure that the length is 1.181 +.015 inches.
There are 10 bolts per rotor spindle and 40
bolts per helicopter that require inspection.

(1) If 1 or 2 bolts are found on any spindle
that are longer than 1.196 inches (1.181
inches + .015-inch permissible tolerance),
visually inspect the main rotor hub internal
threads for distortion and the hole-bottoms
for scoring.

(i) If thread distortion or hole-bottom
scoring is found, remove the rotor hub from
service.

(ii) If no thread distortion or hole-bottom
scoring is found, replace all 10 bolts with
new airworthy bolts.

(2) If 3 or more bolts that exceed 1.196
inches are found on any spindle, remove and
replace the main rotor hub with an airworthy
main rotor hub.

(3) If any bolt is found that is shorter than
1.166 inches (1.181 inches —.015 permissible
tolerance), replace it with a new airworthy
bolt.

(b) Report the results of the inspections of
the main rotor hubs whenever the bolts

exceed 1.196 inches in length, within 5
calendar days of the inspection, to the
Manager, Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate, 12
New England Executive Park, Burlington,
MA 01803-5299; telephone: (781) 238-7150;
fax: (781) 238-7170. Include the following
information in the report:

(1) Serial number of the helicopter.

(2) Quantity of incorrect bolts.

(3) Description of thread distortion or hole-
bottom scoring caused by each bolt.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

Note 2: Sikorsky Aircraft Corporation Alert
Service Bulletin No. 76—65-52 (321), dated
July 24, 2001, pertains to the subject of this
AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office, Engine and
Propeller Directorate, FAA. Operators shall
submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Boston Aircraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(d) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(e) This amendment becomes effective on
November 25, 2002.

Issued in Fort Worth, Texas, on October 4,
2002.
Eric D. Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 02-26590 Filed 10-18-02; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-CE-08-AD; Amendment
39-12914; AD 2002-21-08]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Model PC-6 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that

applies to certain Pilatus Aircraft Ltd.
(Pilatus) Model PC-6 airplanes. This AD
requires you to inspect the aileron
assembly for correct configuration and
modify as necessary. This AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland. The actions specified by
this AD are intended to correct
improper aileron assembly
configuration, which could result in
failure of the aileron mass balance
weight. Such failure could lead to loss
of control of the airplane.

DATES: This AD becomes effective on
December 6, 2002.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of December 6, 2002.
ADDRESSES: You may get the service
information referenced in this AD from
Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile:
+41 41 619 6224; or from Pilatus
Business Aircraft Ltd., Product Support
Department, 11755 Airport Way,
Broomfield, Colorado 80021; telephone:
(303) 465—9099; facsimile: (303) 465—
6040. You may view this information at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002—-CE-08—-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.

SUPPLEMENTARY INFORMATION:
Discussion
What Events Have Caused This AD?

The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, recently
notified FAA that an unsafe condition
may exist on certain Pilatus Model PC—
6 airplanes. The FOCA reported an
instance where unapproved mass
balance weights and an improper
aileron configuration were found on a
Model PC-6 airplane. The FOCA
determined the cause as improper
configuration control and tracking.

What Is the Potential Impact if FAA
Took No Action?

This condition, if not corrected, could
result in failure of the aileron mass
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balance weights. Such failure could lead
to loss of control of the airplane.

Has FAA Taken Any Action to This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to certain Pilatus Model
PC-6 airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on August 19, 2002 (67 FR 53761). The
NPRM proposed to inspect the aileron
assembly for correct configuration and
modify as necessary.

Was the Public Invited to Comment?

The FAA encouraged interested
persons to participate in the making of

this amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After careful review of all available
information related to the subject
presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We have determined that
these minor corrections:

» Provide the intent that was
proposed in the NPRM for correcting the
unsafe condition; and

* Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that this AD affects 35
airplanes in the U.S. registry.

What is the Cost Impact of This AD on
Owners/Operators of the Affected
Airplanes?

We estimate the following costs to
accomplish the inspection:

Total cost Total cost on U.S.
Labor cost Parts cost per airplane operators
1 workhour x $60 per hour = $60 ........cccvcveiiiririienieeiee e No parts required .........cccoceernenne. $60 | $60 x 35 = $2,100.

We estimate the following costs to

results of the inspection. We have no

airplanes that may need such

accomplish any necessary modifications way of determining the number of modification:
that would be required based on the

Labor cost Parts cost Total cost per airplane
16 WOTrKNOUIS X $60 = $OB0 ....c.veiueiriiiieitieiiesie ettt ettt sb et sb bbbt ettt nbesbeenneneean $419 | $419 + $960 = $1,379.

Compliance Time of This AD

What Will Be the Compliance Time of
This AD?

The compliance time of this AD is
“within the next 30 days after the
effective date of this AD.”

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-service (TIS)?

This unsafe condition is not a result
of the number of times the airplane is
operated. The chance of this situation
occurring is the same for an airplane
with 10 hours time-in-service (TIS) as it
would be for an airplane with 500 hours
TIS. For this reason, the FAA has
determined that a compliance based on
calendar time should be utilized in this
AD in order to assure that the unsafe
condition is addressed on all airplanes
in a reasonable time period.

Regulatory Impact

Does This AD Impact Various Entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is

determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does This AD Involve a Significant Rule
or Regulatory Action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new AD to read as follows:

2002-21-08 Pilatus Aircraft Ltd.:
Amendment 39-12914; Docket No.2002—
CE-08-AD.

(a) What airplanes are affected by this AD?
This AD affects Model PC-6 airplanes, all
manufacturer serial numbers (MSN) up to
and including 939, that are certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to correct improper aileron assembly
configuration, which could result in failure
of the aileron mass balance weight. Such
failure could lead to loss of control of the
airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Actions

Compliance

Procedures

(1) Inspect the aileron assembly for proper con-
figuration.

Within the next 30 days after December 6,
2002 (the effective date of this AD), unless
already accomplished.

In accordance with Pilatus Service Bulletin
No. 62B, dated May 1967, as in Pilatus
PC-6 Service Bulletin No. 57-001, dated
December 20, 2001.

(2) If the aileron assembly configuration incor-
porates  aileron  part number (P/N)
6106.10.xxx or P/N 6106.0010.xxx modifying
the assembly in accordance with Pilatus
Service Bulletin No. 62B, dated May 1967,
and install a placard.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD, un-
less already accomplished.

Modify in accordance with Pilatus Service Bul-
letin No. 62B, dated May 1967. Install the
placard in accordance with Pilatus PC-6
Service Bulletin No. 57-001, dated Decem-
ber 20, 2001.

(3) If the aileron assembly configuration differs
from that specified in Pilatus Service Bulletin
No. 62B, dated May 1967, or if the part num-
bers are missing and cannot be verified: (i)
obtain a repair scheme from the manufac-
turer through the FAA at the address speci-
fied in paragraph (f) of this AD; and (ii) incor-
porate this repair scheme.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD, un-
less already accompished.

In accordance with Pilatus PC—6 Service Bul-
letin No. 57-001, dated December 20,
2001.

(4) Do not install any aileron assembly unless
the inspection, modification, placard, and re-
pair requirements (as applicable) of para-
graphs (d)(1), (d)(2), (d)(3), (d)@E)(), and
(d)(3)(ii) of this AD are accomplished.

As of December 6, 2002 (the effective date of
this AD).

In accordance with Pilatus PC—6 Service Bul-
letin No. 57-001, dated December 20,
2001.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Standards Office Manager, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Standards Office Manager.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with

Pilatus Service Bulletin No. 62B, dated May
1967, and Pilatus PC—6 Service Bulletin No.
57—-001, dated December 20, 2001. The
Director of the Federal Register approved this
incorporation by reference under 5 U.S.C.
552(a) and 1 CFR part 51. You may get copies
from Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 6319; facsimile: +41
41 619 6224; or from Pilatus Business
Aircraft Ltd., Product Support Department,
11755 Airport Way, Broomfield, Colorado
80021; telephone: (303) 465—9099; facsimile:
(303) 465—6040. You may view copies at the
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW, suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in Swiss AD HB 2002-001, dated February 8,
2002.

(i) When does this amendment become
effective? This amendment becomes effective
on December 6, 2002.

Issued in Kansas City, Missouri, on
October 9, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02-26589 Filed 10-18-02; 8:45 am)|]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 15
RIN 3038-AB91

Reporting Levels for Large Trader
Reports; TRAKRS

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is amending its rules to establish
a reporting level for TRAKRS futures
contracts traded on the Chicago
Mercantile Exchange (CME). The
reporting level is 25,000 contracts. This
rule will help ensure that the
Commission receives adequate
information to carry out its market
surveillance program.

EFFECTIVE DATE: November 20, 2002.
FOR FURTHER INFORMATION CONTACT: Gary
J. Martinaitis, Deputy Associate
Director, Market Surveillance Section,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5260. E-
mail: [GMartinaitis@cftc.gov.]
SUPPLEMENTARY INFORMATION: On
December 21, 2000, the President signed
into law the Commodity Futures
Modernization Act of 2000 (CFMA),
Public Law 106-554, which extensively
revises the Commodity Exchange Act
(Act). Among other things, the CFMA
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facilitated the introduction of new
futures products by the exchanges. In
August 2002, the CME introduced a
series of new products, called TRAKRS,
which are low notional value futures
contracts based on broad based indices
of stocks, bonds, currencies, or other
financial instruments. The first TRAKRS
futures contract (the long-short
technology TRAKRS), which began
trading in August 2002, has traded
between $26 and $22.1

TRAKRS, like all other commodities
traded on Commission-designated
markets, are subject to the Commission’s
large trader reporting rules. Those rules
require futures commission merchants,
members of contract markets and
foreign brokers to report to the
Commission position information of the
largest futures and options traders and,
upon special call by the Commission,
require the traders themselves to file
reports with the Commission. Reporting
levels are set in the designated futures
and option markets under the authority
of sections 4i and 4c of the Act to ensure
that the Commission receives adequate
information to carry out its market
surveillance programs. These market
surveillance programs are designed to
detect and to prevent market congestion
and price manipulation and to enforce
speculative position limits. They also
provide information regarding the
overall hedging and speculative use of,
and foreign participation in, the futures
markets and other matters of public
interest.

On August 5, 2002, the Commission
proposed establishing a reporting level
for TRAKRS futures contracts of
25,000.2 The proposed reporting level
was based on the Commission’s
experience in administering a large
trader reporting system that is designed
to provide adequate market coverage in
light of positions traded or expected to
be traded. The Commission did not
receive any comments on its proposal.

The Commission is adopting a
reporting level of 25,000 contracts for
TRAKRS futures contracts as proposed.
The Commission intends to review this
level over time to determine whether it
provides adequate coverage.
Furthermore, since the reporting level is
significantly influenced by the relatively
low value of the initial TRAKRS
contract (in the mid-$20 range), the
Commission intends to reconsider this

1 Securities broker-dealers and their registered
representatives may offer and sell TRAKRS futures
contracts pursuant to a no-action letter issued by
Commission staff on July 11, 2001. See CFTC Letter
02-22, Division of Trading and Markets, CFTC (July
11, 2001), available on the Commission’s Web site
at http://www.cftc.gov.

267 FR 50608.

reporting level if new TRAKRS
contracts are introduced at a
substantially higher price or any
TRAKRS contract begins to trade at a
substantially higher price.

As noted in the proposed rule,? the
low value of TRAKRS contracts could
result in very large positions being
reported. Due to current limitations in
the Commission’s large trader record
format,4 and similar limitations in the
CME’s own large trader reporting
system, the final rule provides for
TRAKRS positions to be reported under
17 CFR part 17 only after they have been
rounded down to the nearest 1000 and
then divided by 1000. For example, a
position of 27,955 contracts would be
rounded down to 27,000, divided by
1000 and reported as 27.5

The Commission has granted no-
action relief to futures commission
merchants, members of contracts
markets and foreign brokers that comply
with the requirements of the proposed
rule prior to its final adoption.® No-
action relief was granted because, in its
absence, the Commission’s default
reporting level of 25 contracts would
apply to TRAKRS contracts. The
Commission is continuing the no-action
relief for futures commission merchants,
members of contracts markets and
foreign brokers that comply with the
requirements of the proposed rule prior
to the time this final rule becomes
effective. Accordingly, the Commission
will not bring any enforcement action
against any futures commission
merchant, member of a contract market
or foreign broker who complies with the
proposed rule (which is identical to the
final rule being adopted today).

Cost Benefit Analysis

Section 15 of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, section 15 does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15 simply requires the
Commission to “consider the costs and
benefits” of the subject rule.

Section 15(a) further specifies that the
costs and benefits of the proposed rule
shall be evaluated in light of five broad
areas of market and public concern: (1)
Protection of market participants and

367 FR at 50609.

4 See 17 CFR 17.00(g)(1).

5 Contract markets should continue to report
under 17 CFR part 16, the actual TRAKRS position
without regard to the reporting convention applied
for reports under part 17.

667 FR at 50609.

the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that, notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
Act.

The Commission’s proposed rule
contained an analysis of its
consideration of these costs and benefits
and solicited public comment thereon.”
The Commission specifically invited
commenters to submit any data that
they may have quantifying the costs and
benefits of the proposed rules. The
Commission did not receive any
comments on its proposal.

After considering the costs and
benefits of these revisions to part 15, the
Commission has decided to adopt them
as discussed above.

Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires that federal
agencies, in proposing rules, consider
the impact of those rules on small
entities. The Commission has
previously determined that large traders
and FCMs are not “‘small entities” for
purposes of the RFA.8 These
amendments to the Commission’s
reporting requirements primarily impact
FCMs. Similarly, members of contract
markets and foreign brokers report only
if carrying or holding reportable, i.e.,
large positions. Therefore, the
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the action taken herein will
not have a significant economic impact
on a substantial number of small
entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) (PRA), which
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA, does
not apply to this rule. As noted in the
proposed rule, the Commission believes
that the rule amendment does not
contain information requirements which
require the approval of the Office of

767 FR at 50609.
847 FR 18618—20 (Apr. 30, 1982).
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Management and Budget. The purpose
of this rule is to establish a specific
reporting level for TRAKRS.

List of Subjects in 17 CFR Part 15

Brokers, Reporting and recordkeeping
requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Act, and in particular sections 4g, 4i,
5, 5a and 8a of the Act, 7 U.S.C. 6g, 6i,
7, 7a and 12a, as amended, the

Commission hereby amends part 15 of
Chapter I of Title 17 of the Code of
Federal Regulations as follows:

PART 15—REPORTS—GENERAL
PROVISIONS

1. The authority section for part 15
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6a, 6¢, 6f, 6g, 6i,
6k, 6m, 6n, 7, 7a, 9, 12a, 19, and 21, as
amended by the Commodity Futures

Modernization Act of 2000, Appendix E of
Pub. L. 106-554, 114 Stat. 2763 (2000); 5
U.S.C. 552 and 552(b).

2. Section 15.03 is amended by
revising paragraph (b) to read as follows:

§15.03 Reporting levels.

* * * * *

(b) The quantities for the purpose of
reports filed under parts 17 and 18 of
this chapter are as follows:

: Number of
Commodity contracts
Agricultural:
LAY =T L TP P PO PP OPPPPRTUPP 100
Corn ..... 150
Oats ........ 60
Soybeans .... 100
Soybean Oil ...... 200
Soybean Meal ... 200
(6] 1 (o] o I PP PP PPPPPRTP 50
Frozen ConCeNtrated OFANGE JUICE .........eoiiiiiiiiiieiieite ettt ettt e st ae et ettt e b e e eh et eas e e e h st e bt e b et e bt e nh et et e e eab e e abeesaneenbeennbeenbeean 50
Rough Rice 50
Live Cattle ......... 100
[ =T=To [T A OV 1= PP UPRPRSTPR 50
[T T I (o To L OO PSP PP PP UPPPPPPPPPPN 100
Sugar No. 11 .... 400
Sugar No. 14 ... 100
[ oo = NPT PP PPPRPPPPRPN 100
(070111 RSP PPRPPR 50
Natural Resources:
(0] o] 0 1= PP 100
Gold ..... 200
Silver Bullion ..... 150
Platinum ............... 50
No. 2 Heating Oil . 250
Crude Oil, Sweet ..... 350
Unleaded Gasoline .. 150
[N =L | 7= PO P PP ROUPPPOP 175
Financial:
[ I8 ol el o T= Ul 27oT oo I 1o Vo (=3 QRSP P P PPRPUPRPOP 300
3-month (13-Week) U.S. Treasury Bills .. 150
30-Year U.S. Treasury Bonds ................. 1,000
L10-YEAN U.S. TrEASUIY NOLES ....eeiiiiiiiiiiiiiiete e ettt e e e s e s sttt eeteeese s be et eeeesaassntaeeeeeesaansssbeeeeeeesaasbaeeeeeeeaassbbe et eeeesansssbeeeeeeesnnntnenaeeesannnnnns 1,000
5-YEAN U.S. TIEASUNY INOTES ......uiiieiiiiiie ittt ettt ettt ettt e et e e et e e ea et e e e st e e e s et e e as et e e s e e e ea s et e e sa b et e e aes e e e e sn e e e nas s e e e sanneeesanneennnnneenan 800
2-Year U.S. Treasury Notes ............co..... 500
3-Month Eurodollar Time Deposit Rates . 1,000
30-DaAY FEA FUNAS ...ttt ettt ettt b e bttt ea e ekt e e bt e oo bt e ea et ekt e e bt e e b et e et e e e hs e e bt e e ke e e bt e nan e et e e e e b e e nane s 300
1-MONEN LIBOR RALES ...eiuteiiiitiiiiiteie ittt ettt ettt ettt e e sttt e e sht et e ek st e e 22 bb e e e oats e a4 1ak e e e o kb e e oo bs e e £ em ke e e e ab e e a4 ab e e e eabe e e e anbeeeenbeeesnnbeaennnnas 300
3-month Euroyen .............. 100
Major-Foreign Currencies . 400
Other Foreign Currencies .... 100
U.S. Dollar Index ................. 50
S&P 500 Stock Price Index ..... 1,000
E-Mini S&P Stock Price Index .... 300
S&P 400 Midcap Stock Index .......... 100
Dow Jones Industrial Average Index .......... 100
New York Stock Exchange Composite Index 50
AMEX MAJOr MAKET INAEX, IMBXI .vveiiiuviieiitiie ittt e sttt et e e ekt e e st b e e e saae e e e abbe e e e tbeeeaatbeeeamtteeeshteeeeabbeeeenbeeeeambeeeeanteeeanbeeeeanbaeeennteenan 100
NS T @ B (010 ] (oo 3o =) OO PV UR PR PR 100
Russell 2000 Stock Index 100
Value Line Average Index ... 50
NG ] (o Tod T [ 1o (= GO PSSP P PP PP UPPROP 100
Goldman SAchs COMMOUILY INAEX ......eeiuiiieiiiie ettt ettt e s h et e e e b et e e e s bt e e e s be e e e sbe e e sase e e e ahb e e e e bbb e e aabbeeesanseeesanneeeannneenne 100
Security Futures Products:
INAIVIAUAI EQUITY SECUTILY ...eeittiiiiieeit ettt ettt h ettt et h et e bt e ettt e e s bt e be e £h b £ e b et e a bt e b e e eab e e ehe e em bt e eb b e e beeshbeebeeanbeenbeeans 1,000
Narrow-Based Index of Equity Securities .. 200
TRAKRS o 125,000
All OTNEr COMIMOTITIES ...ttt ettt ettt a e bt eb et et et ea et e bt e ee bt e b e 44 h e £ ek et oa bt e b et 2o bt e eh e e ee bt e eh bt e bt e e be e e mb e e ean e et e e e sn e e sneeneneenees 25

1For purposes of part 17, positions in TRAKRS should be reported by rounding down to the nearest 1000 and dividing by 1000.
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Issued in Washington, DG, this 15th day of
October, 2002, by the Commission.

Catherine D. Dixon,

Assistant Secretary of the Commission.

[FR Doc. 02—26714 Filed 10-18—-02; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 47
[T.D. ATF—484]
RIN 1512-AC86

Delegation of Authority

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Treasury decision, final rule.

SUMMARY: This final rule places all ATF
authorities contained in its Importation
of Arms, Ammunition and Implements
of War regulations with the
“appropriate ATF officer.”
Consequently, this final rule removes
the definitions of, and references to,
specific officers subordinate to the
Director. This final rule also requires
that persons file documents required by
these regulations with the “appropriate
ATF officer” or in accordance with the
instructions on the ATF form.
Concurrently with this Treasury
Decision, ATF is issuing ATF Order
1130.34, which will be made available
as specified in this rule. Through this
order, the Director delegates all of the
authorities to the appropriate ATF
officers and specifies the ATF officers
with whom applications, notices, and
other reports, which are not ATF forms,
are filed.

EFFECTIVE DATE: This rule is effective
October 21, 2002.

FOR FURTHER INFORMATION CONTACT:
Robert Ruhf, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue
NW., Washington, DC 20226 (telephone
202—-927-8210 or e-mail
alctob@atfhq.atf.treas.gov).

SUPPLEMENTARY INFORMATION:

Background

Pursuant to Treasury Order 120-01
(formerly 221), dated June 6, 1972, the
Secretary of the Treasury delegated to
the Director of the Bureau of Alcohol,
Tobacco and Firearms (ATF), the
authority to enforce, among other laws,
the provisions of chapter 52 of the
Internal Revenue Code of 1986 (IRC).
The Director has subsequently

redelegated certain of these authorities
to appropriate subordinate officers by
way of various means, including by
regulation, ATF delegation orders,
regional directives, or similar delegation
documents. As a result, to ascertain
what particular officer is authorized to
perform a particular function under
such provisions, each of these various
delegation instruments must be
consulted. Similarly, each time a
delegation of authority is revoked or
redelegated, each of the delegation
documents must be reviewed and
amended as necessary.

ATF has determined that this
multiplicity of delegation instruments
complicates and hinders the task of
determining which ATF officer is
authorized to perform a particular
function. ATF also believes these
multiple delegation instruments
exacerbate the administrative burden
associated with maintaining up-to-date
delegations, resulting in an undue delay
in reflecting current authorities.

Accordingly, this final rule rescinds
all authorities of the Director in Title 27,
Code of Federal Regulations, Part 47,
Importation of Arms, Ammunition and
Implements of War, that were
previously delegated and places those
authorities with the “appropriate ATF
officer.” Also, all of the authorities of
the Director that were not previously
delegated are placed with the
“appropriate ATF officer.” Along with
this final rule, ATF is publishing ATF
Order 1130.34, Delegation of the
Director’s Authorities in 27 CFR Part 47,
Importation of Arms, Ammunition and
Implements of War, which delegates
certain of these authorities to the
appropriate organizational level. The
effect of these changes is to consolidate
the Director’s delegations of authority
for part 47 into one delegation
instrument. This action both simplifies
the process for determining what ATF
officer is authorized to perform a
particular function and facilitates the
updating of delegations in the future. As
a result, delegations of authority will be
reflected in a more timely and user-
friendly manner.

This final rule also eliminates all
references in the regulations that
identify the ATF officer with whom an
ATF form is filed. This is because ATF
forms will indicate the officer with
whom they must be filed. Similarly, this
final rule also amends part 47 to provide
that the submission of documents other
than ATF forms (such as letterhead
applications, notices and reports) must
be filed with the “appropriate ATF
officer” identified in ATF Order
1130.34. These changes will facilitate
the identification of the officer with

whom forms and other required
submissions are filed.

In addition, this final rule makes the
following conforming changes in 27
CFR part 47:

e In Subpart D—Administrative
Provisions, section 47.41 is amended to
provide that the instructions for an ATF
form identify the ATF officer with
whom it must be filed.

e In Subpart F—Miscellaneous
Provisions, section 45.58 is added to
recognize the authority of the Director to
delegate regulatory authorities in part 47
and to identify ATF Order 1130.34 as
the instrument making such delegations.

ATF has made or will make similar
changes in delegations of authority to all
other parts of Title 27 of the Code of
Federal Regulations through separate
rulemakings.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.
A copy of this final rule was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with 26 U.S.C. 7805(f). No
comments were received.

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action
because it will not: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Administrative Procedure Act

Because this final rule merely makes
technical amendments and conforming
changes to improve the clarity of the
regulations, it is unnecessary to issue
this final rule with notice and public
procedure under 5 U.S.C. 553(b).
Similarly it is unnecessary to subject
this final rule to the effective date
limitation of 5 U.S.C. 553(d).
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Drafting Information

The principal author of this document
is Robert Ruhf, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 47

Administrative practice and
procedure, Arms and munitions,
Imports, Penalties, Reporting and
recordkeeping requirements, Seizures
and forfeitures.

Authority and Issuance

Title 27, Code of Federal Regulations
is amended as follows:

PART 47—IMPORTATION OF ARMS,
AMMUNITION AND IMPLEMENTS OF
WAR

Paragraph 1. The authority citation
for part 47 continues to read as follows:

Authority: 22 U.S.C. 2778.

Par. 2. Amend §47.11 by removing
the definitions of “ATF officer”” and
“Regional director (compliance)” and
adding the definition of “Appropriate
ATF officer” to read as follows:

§47.11 Meaning of Terms.

* * * * *

Appropriate ATF officer. An officer or
employee of the Bureau of Alcohol,
Tobacco and Firearms (ATF) specified
by ATF Order 1130.34, Delegation of the
Director’s Authorities in 27 CFR Part 47,
Importation of Arms, Ammunition and
Implements of War.

* * * * *

Par. 3. Section 47.31 is revised to read
as follows:

§47.31 Registration requirement.

Persons engaged in the business, in
the United States, of importing articles
enumerated on the U.S. Munitions
Import List must register by making an
application on ATF Form 4587.

Par. 4. Revise paragraph (a) and the
second sentence of paragraph (c) of
§47.32 to read as follows:

§47.32 Application for registration and
refund of fee.

(a) Application for registration must
be filed on ATF Form 4587 and must be
accompanied by the registration fee at
the rate prescribed in this section. The
appropriate ATF officer will approve
the application and return the original
to the applicant.

* * * * *
(c) * * * Arequest for a refund must

be submitted to the appropriate ATF
officer at the Bureau of Alcohol,

Tobacco and Firearms, Washington, DC
20226, prior to the beginning of any year
for which a refund is claimed.

* * * * *

8847.33; 47.42; 47.43, 47.44; 47.45; 47.51;
and 47.52 [Amended]

Par. 5. Remove the words ‘‘Director”
or “Director’s” each place they appear
and adding, in substitution, the words
“appropriate ATF officer” or
“appropriate ATF officer’s”,
respectively, in the following places:

a. Section 47.33;

b. Section 47.42(a)(2)(i);

c. Section 47.43(c);

d. Section 47.44;

e. The second sentence of §47.51; and

f. The introductory text of paragraph
(b) and the last two sentences of
paragraph (f) of §47.52.

Par. 6. Revise the first and second
sentences of § 47.34(b) to read as
follows:

§47.34 Maintenance of records by
persons required to register as importers of
Import List articles.

* * * * *

(b) Registrants under this part engaged
in importing articles on the U.S.
Munitions Import List subject to the
permit procedures of subpart E of this
part must maintain for a period of 6
years records bearing on such articles
imported, including records concerning
their acquisition and disposition,
including Forms 6 and 6A. The
appropriate ATF officer may prescribe a
longer or shorter period in individual
cases as such officer deems necessary.

* x %

* * * * *

Par. 7. Amend §47.35 by removing
the word “Director” and adding, in
substitution, the words “appropriate
ATF officer” from the first sentence of
paragraph (a), and adding a sentence at
the end of paragraph (a) and revising
paragraph (b) to read as follows:

8§47.35 Forms prescribed.

(a) * * * The form will be filed in
accordance with the instructions for the
form.

(b) Forms may be requested from the
ATF Distribution Center, P.O. Box 5950,
Springfield, Virginia 22150-5950, or by
accessing the ATF Web site http://
www.atf.treas.gov/.

§47.41 [Amended]

Par. 8. Amend §47.41(a) and (b) by
removing the phrase “issued by the
Director”.

§47.42 [Amended]

Par. 9. Amend the first sentence of the
introductory text of § 47.42(a)(1) by
removing the commas and phrase ”, in
triplicate, with the Director”.

Par. 10. Amend the first sentence of
the introductory text of § 47.45(a) by
removing the phrase “from the Director”
and revise §47.45(a)(1) to read as
follows:

§47.45
(@) * * *

(1) In obtaining the release from
Customs custody of an article imported
pursuant to a permit, the permit holder
will prepare and file Form 6A according
to its instructions.

* * * *

Importation.

§47.51 [Amended]

Par . 11. Amend the third sentence of
§47.51 by removing the phrase “to the
Director”.

Par. 12. Revise the second sentence of
§47.52(f) to read as follows:

§47.52 Import restrictions applicable to
certain countries.

* * * * *

(f) * * * The certification statement
will be prepared in letter form, executed
under the penalties of perjury, and
should be submitted with the
application for an import permit. * * *

Par. 12. Add a new section to Subpart
F—Miiscellaneous Provisions to read as
follows:

§45.58 Delegations of the Director.

The regulatory authorities of the
Director contained in this part are
delegated to appropriate ATF officers.
These ATF officers are specified in ATF
0O 1130.34, Delegation of the Director’s
Authorities in 27 CFR Part 47. ATF
delegation orders, such as ATF O
1130.34, are available to any interested
party by mailing a request to the ATF
Distribution Center, PO Box 5950,
Springfield, VA 22150-5950, or by
accessing the ATF Web site http://
www.atf.treas.gov/.

Signed: August 26, 2002.
Bradley A. Buckles,
Director.

Approved: September 17, 2002.
Timothy E. Skud,

Deputy Assistant Secretary, (Regulatory,
Tariff and Trade Enforcement).

[FR Doc. 02—26680 Filed 10-18—-02; 8:45 am]
BILLING CODE 4810-31-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-028]

Drawbridge Operation Regulation;
Three Mile Creek, Mobile, AL

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Alabama
State Docks Terminal Railway railroad
swing span drawbridge across Three
Mile Creek, mile 0.7, at Mobile,
Alabama. This deviation allows the
draw of the railroad swing span bridge
to remain closed to navigation from 7
a.m. until 5 p.m. from October 19, 2002
until October 28, 2002; except that, the
bridge will open on signal between
noon and 12:30 p.m. daily if at least two
hours advanced notification is given.
This temporary deviation is necessary to
allow for the replacement of all rail,
railway timbers and bridge joints.
DATES: This deviation is effective from
7 a.m. on Saturday, October 19, 2002
until 5 p.m. on Monday, October 28,
2002.

ADDRESSES: Materials referred to in this
notice are available for inspection or
copying at the office of the Commander
(obc), Eighth Coast Guard District, 501
Magazine Street, New Orleans,
Louisiana, 701303396 between the
hours of 7 a.m. and 3 p.m. Monday
through Friday except Federal holidays.
The Bridge Administration Branch,
Eighth District (obc), maintains the
public docket for this notice.
FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: The
Alabama State Docks Terminal Railway
railroad swing span drawbridge across
Three Mile Creek, Baldwin County,
Alabama has a vertical clearance in the
closed-to-navigation position of 4 feet
above mean high water. The bridge
provides unlimited vertical clearance in
the open-to-navigation position.
Navigation on the waterway consists of
tugs with tows. Presently, the draw
opens on signal for the passage of
vessels as required by 33 CFR 117.5.
Alabama State Docks Terminal
Railway requested a temporary
deviation for the operation of the
drawbridge to accommodate
maintenance work. The work involves

replacement of all rails, railway timbers
and bridge joints on the bridge. This
work is essential for continued safe
operation of the draw span of the bridge.

This deviation allows the draw of the
railroad swing span bridge to remain
closed to navigation from 7 a.m. until 5
p-m. from October 19, 2002 until
October 28, 2002; except that, the bridge
will open on signal between noon and
12:30 p.m. daily if at least two hours
advanced notification is given. The
draw will open on signal between 5
p-m. and 7 a.m. The draw will be
opened for emergencies but delays of up
to one hour may occur during repair
operations. The telephone number to
call to request an opening during this
repair work is 251-441-7300.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: October 9th, 2002.
Roy J. Casto,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 02-26551 Filed 10-18-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF THE INTERIOR
43 CFR Part 2
RIN 1090-AA61

Revision of the Freedom of Information
Act Regulations and Implementation of
the Electronic Freedom of Information
Act Amendments of 1996

AGENCY: Department of the Interior.
ACTION: Final rule.

SUMMARY: This document amends the
Department of the Interior’s (DOI or
Agency) regulations implementing the
Freedom of Information Act (FOIA). The
FOIA regulations have been completely
rewritten in plain language, question
and answer format. The regulations also
contain new provisions implementing
the Electronic Freedom of Information
Act Amendments of 1996 (E-FOIA).
Additionally, the regulations have been
updated to reflect changes in the
Department’s policies and procedures,
developments in case law, cost figures
for calculating and charging fees, and
organizational changes within DOI. As a
result, the public will have a clearer
understanding of DOI’s policies and
procedures implementing the FOIA.

EFFECTIVE DATE: November 20, 2002.

ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the U.S. Department of the
Interior, 1849 C Street, NW, Room 5323,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Alexandra Mallus by telephone at (202)
208-5342, by fax at (202) 5012360, or
by e-mail at
alexandra_mallus@ios.doi.gov.

SUPPLEMENTARY INFORMATION:
Background

On July 16, 2001, the Department of
the Interior published a proposed rule
that revised its existing regulations
under the FOIA and added new
provisions implementing the Electronic
FOIA Amendments. See 66 FR 36966,
July 16, 2001. Interested persons were
afforded an opportunity to participate in
the rulemaking through submission of
written comments on the proposed rule.
The Department received three
responses to its proposed rule. The
Department has adopted several of the
modifications suggested by the
commenters and has made other
revisions to its proposed rule for clarity
as well.

The revision of Part 2, Subparts A and
B, incorporates changes to the language
and structure of the regulations and
adds new provisions to implement the
E-FOIA (Public Law 104—-231). New
provisions implementing the
amendments are found at § 2.4(c)
(electronic reading rooms), § 2.9 (format
of disclosure), § 2.12 (timing of
responses), § 2.14 (expedited
processing), § 2.21(a) (electronic
searches), § 2.21(c) (marking deletions),
§2.21(d)(3) (volume estimation), and
§ 2.26 (multitrack processing).

Subpart B now describes information
that is routinely available to the public
through the agency reading rooms and
the Internet. Requesters are encouraged
to use these resources first before filing
a FOIA request. Subpart E is added to
include information on DOI’s FOIA
annual report.

Section 2.3(t) has been revised to
clarify that the term “review” includes
the time spent by bureau staff and
attorneys considering any formal
objection to disclosure made by a
submitter under § 2.23(f).

In light of the decision in Public
Citizen v. Department of State, 276 F.3d
634 (D.C. Cir. 2001), DOI has revised
§§2.7(d) and 2.21(a) of the final rule.
These sections now provide that in
determining which records are
responsive to a FOIA request, the
bureau will consider any records in its
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possession and control as of the date it
begins its search.

Requesters now have 30 workdays,
instead of 20 workdays, to file an appeal
after the date of DOI’s response or
receipt of any records provided
(§2.29(a)).

New sections have been added, such
as: (1) § 2.24 concerning submitter
designations; (2) § 2.25 regarding
requests for Federally-funded research
data; (3) § 2.27 on handling a request for
information contained in a Privacy Act
system of records; and (4) §2.33 on
providing notice to requesters and
submitters concerning appeal decisions
dealing with commercial or financial
information.

Revisions to the Department’s fee
schedule may be found in Appendix C.
The duplication charge will remain the
same, at thirteen cents per page.
Document search and review charges
will increase to reflect the average
hourly labor costs, plus 16 percent for
benefits, of employees in the following
three categories: Clerical, professional,
and managerial. (The managerial
category is new and designed to cover
employees at the GS—-13 level and
above.) The average grade for the
clerical and professional categories has
been adjusted in the final rule to more
accurately reflect the hourly labor costs
for those categories and to clarify the
employee grade levels that are covered
by each category.

Also, the criteria for determining fee
waivers have been clarified to make it
clear that DOI decides fee waiver
requests on a case-by-case basis and to
ensure that requesters know that they
must provide sufficient justification to
support their fee waiver requests (§ 2.19
and Appendix D).

The new rule increases the dollar
amount below which we will not bill a
requester. Under the old regulations, we
charged a fee only if it cost us more than
$15 to process a FOIA request. Under
the new regulations, we will charge a
fee only if the cost is more than $30.
The new fee provisions are located in
§2.16(b)(2).

Paragraphs (c)(3) and (c)(4) of
Appendix F, Mineral Leasing Act and
Mineral Leasing Act for Acquired
Lands—Special Rules, have been
revised to make them more consistent
with the statutory provisions from
which they are derived.

Because we have rewritten the FOIA
regulations extensively, Subparts C
through E of the old regulations will be
redesignated as Subparts F through H in
the final rule. While the final rule
redesignates these three subparts, it
does not revise Subparts G or H. Subpart
F is revised to clarify that this Subpart

applies to information pertaining to
Federal coal resources on acquired
lands, as well as to Federal coal leases
on lands that are governed by the
Mineral Leasing Act. The Mineral
Leasing Act for Acquired Lands applies
to acquired Federal lands; the Mineral
Leasing Act applies to other Federal
lands. Both have similar provisions. In
Appendix F, paragraph (a)(3), the clause
“which fit within an exemption to the
FOIA” has been removed. The Mineral
Leasing Act, 30 U.S.C. 201(b)(3), applies
to information collected pursuant to that
provision, regardless of whether the
information is subject to an exemption
under the FOIA. Therefore, the clause
“which fit within an exemption to the
FOIA” is not necessary.

The Department received three
responses from commenters: the first,
from a national trade association; the
second, from a nonprofit consumer
advocacy organization; and the third,
from a statewide nonprofit public
interest organization. Due consideration
has been given to each of the comments
received. A discussion of the comments
follows.

Issue 1: One commenter suggested
adding an amendment to the
Department’s final rule incorporating
the requirements of Public Law 105-277
which directed OMB to amend
Section .36 of OMB Circular A-110.
OMB’s revised Circular A-110
articulates the procedures by which
Federally-funded research data that
were used by the Federal Government in
developing an agency action may be
made available to the public under the
FOIA.

Our Response: This comment has
been adopted by the Department. A new
section has been added to DOI’s final
rule (§ 2.25) which provides procedures
for handling FOIA requests for
Federally-funded research data in the
possession of a private entity.

Issue 2: One commenter indicated
that the Department’s regulations
should retain the existing requirement
to articulate a ““sound ground” for a
denial or partial denial of an
information request. This commenter
suggested that the bureau must not only
cite legal authority for the denial but
also must provide a brief explanation
why, given the record(s) and
exemption(s) at issue, it is appropriate
for the bureau to invoke the exemption
rather than exercise its discretion
(except where prohibited by law) to
waive the exemption and disclose the
record(s) in accordance with guidance
issued by the Attorney General in May
1997 and September 1999.

Our Response: Although the
Department declines to adopt this

commenter’s suggestion, it has modified
the proposed rule. The 1997 and 1999
guidance which this commenter
references has been superseded by
guidance issued by the Attorney General
in October 2001. It is subject to further
revision by this or subsequent
administrations. There is nothing in the
FOIA which requires the inclusion of
the “sound grounds” language in the
Department’s FOIA regulations. In light
of these considerations, the Department
has changed the language to avoid
conflicts with current and future
Department of Justice (DOJ) guidance on
this subject. DOI also has modified the
language in § 2.21(d)(2) to make clear
that the bureau’s response should
include an explanation of the reasons
for the denial of the request. Finally,
§2.21(b)(2) of this rule has been revised
to provide that a bureau may, consistent
with Departmental policy, determine
that a discretionary release is
appropriate under the particular
circumstances.

Issue 3: One commenter indicated
that the availability of immediate
judicial relief, without filing an appeal,
was not clearly stated in the proposed
rule, and suggested that the requester’s
right to sue be stated more explicitly
throughout the regulations.

Our Response: DOI believes that it has
given sufficient notice concerning a
requester’s right to file a lawsuit (see
§2.12(a), §2.13(c), and § 2.31(b)) and,
accordingly, has declined to adopt this
commenter’s suggestion.

Issue 4: DOI received several
comments from one individual
concerning the fee waiver criteria that
are included in Appendix D of the
proposed regulations. This commenter
objected to the requirement that a
requester submit detailed information to
support a fee waiver request, claiming
that the requester may not be able to
provide “detailed information” without
having seen the information in the
requested records. According to this
commenter, the criteria in Appendix D
could unreasonably restrict the
availability of fee waivers by making it
unreasonably difficult to show that
disclosure of the information “is likely
to contribute significantly to public
understanding of the operations or
activities of the government.” This
commenter also discussed the potential
value of previously released
information, and the definition of
“public at large” as it relates to fee
waivers. Finally, this commenter
pointed out an error in paragraph
numbering in Appendix D.

Our Response: The intent of the
Department’s regulations is not to
demand “detailed information” about
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the records being sought, but rather to
clarify for the public the determinative
factors that the Department considers
when deciding whether to grant a fee
waiver. Requesters then can adequately
address these factors in their fee waiver
requests. DOI has added the following
language to the first paragraph of
Appendix D in response to this
commenter’s concerns: ‘“You should
explain the significance of the release of
the information to the public’s
understanding of the Government’s
operations and activities based on your
understanding of the type of
information that your are requesting.”

DOI agrees with the comment on the
potential value of previously released
information. Confirmation or
clarification of previously released
information can be as important to
public understanding of Government
activities as the initial disclosure of
information when it was new
information. The Department has
amended the regulations at paragraph
(b)(3)(ii) of Appendix D to clarify this.

In response to another comment, DOI
has added ““a reasonably broad audience
of persons interested in the subject” at
the end of the initial question in
paragraph (b)(2) (iv) of Appendix D.
Finally, DOI has corrected the paragraph
designation in Appendix D, Fee Waiver
Criteria.

Issue 5: Two comments concerned
expedited processing of requests. One
commenter asked the Department to
adopt an additional provision
expediting the processing of records that
are subject to multiple pending requests.
This commenter also urged DOI to
expand the criteria covering who may
make a request for expedited processing
to include organizations whose business
includes disseminating information,
even if disseminating information is not
their primary business, i.e., non-news
media requesters when those entities
have an urgent need to report on a
Government activity.

Our Response: DOI has declined to
adopt these comments. With regard to
the first comment, while Congress did
give agencies latitude to expand
expedited processing to other categories,
it also admonished agencies that being
“unduly generous” in creating other
categories for expedited processing
“would unfairly disadvantage other
requesters.” H.R. Rep. No. 104-795, at
26 (1996). Accordingly, the Department
declines to create a fourth expedited
processing category for records subject
to multiple requests. In response to the
second issue, the language in
§ 2.14(a)(2) has been modified to allow
entities other than representatives of the
news media to be considered for

expedited processing. However,
consistent with the language in the
statute, their main professional activity
or occupation must be information
dissemination.

Issue 6: One commenter stated that
while the bureaus should be allowed to
develop their own standards for
multitrack processing, these standards,
once formulated, should be made
available for public comment prior to
implementation.

Our response: Prior to implementing
a multitrack processing system, the
Department will provide guidance in
the Federal Register and/or on its FOIA
website so that requesters will know
how to draft their requests to qualify for
a faster processing track (see amended
language at § 2.26(b)).

Issue 7: One commenter pointed out
that § 2.4(c)(iv) of the proposed rule
contains an incomplete description of
the records that should be in DOI’s
electronic reading rooms and thus does
not comply fully with E-FOIA.

Our Response: The Department has
adopted this comment and has revised
the language in § 2.4(c)(1)(iv) of the final
rule to read as follows: “Copies of
records that have been or are likely to
become the subject of frequent requests
under the FOIA and an index of those
documents.” DOI also has added a
definition of “frequently requested
records” under § 2.3(1) for clarification
purposes.

Issue 8: One commenter
recommended that the Department
provide the same notice to requesters
whose requests have been referred to
other Federal agencies as those whose
requests have been referred to other DOI
bureaus.

Our Response: DOI has amended the
language in § 2.22(b)(2) to provide for
such notification in the event a bureau
refers documents to another agency (the
originating agency) for a release
determination. However, if a bureau
receives a request for records not in its
possession, but which it believes may be
in the possession of another Federal
agency, it will return the request to the
requester and advise him/her to submit
it to the other agency directly.

Issue 9: One commenter indicated
that if DOI receives a FOIA request for
a record in its possession that originated
with another agency (or with which
another agency is substantially
concerned), it should make the release
determination after consulting with the
originating agency. This commenter
suggested that DOI should not refer the
record to the originating agency if that
agency has a backlog or the agency’s
policy on processing referrals will delay
the response to the requester.

Our Response: The Department
declines to adopt this comment. DOI
must consider which agency is in a
better position to make the proper
release determination. Consideration of
workload issues should not drive the
determination of which agency is best
suited to make the release
determination. Use of workload
considerations for this determination
could result in improper releases.

Issue 10: Another commenter
suggested that DOI should have a
central location where all FOIA requests
can be sent if the requester is not certain
which bureau has the records he/she is
seeking.

Our Response: DOI has not adopted
this comment. The Department’s FOIA
regulations provide the public with
sufficient notice on how requests will be
processed. In response to another issue
this commenter raised involving intra-
bureau requests, § 2.10(b)(3) has been
revised. Under § 2.10(b)(3), as revised, if
the request states that it seeks records
from unspecified offices within the
same bureau, the FOIA Contact will
send the request to the Bureau FOIA
Officer, who will refer it to those offices
which, to the best of his/her knowledge,
have or are likely to have responsive
records.

Issue 11: One commenter stated that
the standard for starting the statutory
time limits should be the same for
“regular mail and e-mailed” requests/
appeals, i.e., the time period for an
electronic request/appeal should begin
when the request is received, not when
it is opened.

Our Response: The Department has
adopted this comment. Sections 2.12(b),
2.30(b), and 2.32(a) of this rule have
been changed to provide that the time
limit for an electronic request/appeal
begins when the request is received, not
when it is opened.

Regulatory Planning and Review (E.O.
12866)

DOI has determined that this rule is
not a ‘“‘significant regulatory action”
under the terms of Executive Order
12866 and therefore is not subject to
OMB review because it is not likely to:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments, or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the bu(f/getary
impact of entitlements, grants, user fees,



64530

Federal Register/Vol. 67, No. 203/Monday, October 21, 2002 /Rules and Regulations

or loan programs or the rights or
obligations of their recipients; or
(4) Raise novel legal or policy issues.

Regulatory Flexibility Act

DOI certifies that this regulation will
not have a significant economic impact
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 606(b)). Under the FOIA,
agencies may recover only the direct
costs of searching for, reviewing, and
duplicating the records processed for
requesters. Thus, fees assessed by DOI
are nominal.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule will not result in an annual
effect on the economy of more than
$100 million per year; a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of U.S.-
based companies to compete with
foreign-based enterprises. It deals
strictly with implementation of the
FOIA within DOI.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments, or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments, or the private sector.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.)

Takings (E.O. 12630)

In accordance with Executive Order
12630, this rule does not have any
takings implications. It deals strictly
with implementation of the FOIA
within DOI. Therefore, a takings
assessment is not required.

Federalism (E.O. 13132)

In accordance with Executive Order
13132, this rule does not have
Federalism implications as it deals
strictly with implementation of the
FOIA within DOI. Therefore, a
Federalism assessment is not required.

Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not

unduly burden the judicial system and
the requirements of §§ 3(a) and 3(b)(2) of
the Order.

Paperwork Reduction Act

This rule does not contain any
information collection requirements for
which OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501-3520) is required.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act (42 U.S.C.
4321-4347) of 1969 is not required.

Executive Order 13211

On May 18, 2001, the President issued
an Executive Order (E.O. 13211) on
regulations that significantly affect
energy supply, distribution, and use.
Executive Order 13211 requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions. As
this rule is not expected to significantly
affect energy supplies, distribution, or
use, this action is not a significant
energy action and no Statement of
Energy Effects is required.

List of Subjects in 43 CFR Part 2

Administrative practice and
procedure, Classified information,
Courts, Freedom of information,
Government employees, Privacy.

Dated: October 2, 2002.
P. Lynn Scarlett,
Assistant Secretary—Policy, Management
and Budget.
Regulation Promulgation

For the reasons stated in the
preamble, we amend Part 2 of Title 43
of the Code of Federal Regulations, as
follows:

PART 2—RECORDS AND TESTIMONY:
FREEDOM OF INFORMATION ACT

1. The authority citation for Part 2 is
revised to read as follows:

Authority: 5 U.S.C. 301, 552 and 552a; 31
U.S.C. 9701 and 43 U.S.C. 1460-1461.

Appendix F to Part 2 also is issued under 30
U.S.C. 201-209; 30 U.S.C. 351-360.

Subparts C Through E [Redesignated
as Subparts F Through H]

2. Subparts C through E are
redesignated as Subparts F through H.
3. Subparts A and B are revised in
their entirety and redesignated as
Subparts A through E to read as follows:
Subpart A—General Information
Sec.

2.1 What do the regulations cover?

2.2 What is DOI’s policy regarding release
of records under the FOIA?

2.3 What terms do I need to know?

Subpart B—Information Routinely Available
to the Public Without Filing a FOIA Request

2.4 How do I obtain information routinely
available to the public?

Does DOI maintain an index of its
reading room materials?

Will the Department accept written
requests, including fax, e-mail, or
telephone requests, for routinely
available information?

2.5

2.6

Subpart C—Requests for Records Under
the FOIA

2.7 What do I need to know before filing a
FOIA request?

2.8 What information do I include in my
request?

2.9 May I specify the form or format of
disclosure?

2.10 Where do I send my request?

2.11 Why is it important to send my request
to the right office?

2.12 When can I expect the response?

2.13 When may the bureau take a time
extension to respond to my request?

2.14 When can I get expedited processing?

2.15 Will I be charged fees?

2.16 How are fees determined?

2.17 How will my requester category affect
the fees that I am charged?

2.18 How are fees assessed and collected?

2.19 When will bureaus waive fees?

2.20 When will bureaus grant discretionary
fee waivers?

2.21 How will the bureau respond to my
request?

2.22  What happens if a bureau receives a
request for records it does not have or
did not create?

2.23 How will a bureau handle a request for

commercial or financial information that

it has obtained from a person or entity
outside the Federal Government?

Is a submitter required to designate
information that is commercially or
financially sensitive?

2.25 How will a bureau handle a request for
Federally-funded research data in the
possession of a private entity?

2.26 Does the bureau provide multitrack

processing of FOIA requests?

How will a bureau handle a request for
information that is contained in a
Privacy Act system of records? (See
DOI’s Privacy Act regulations (Subpart G
of this part) for additional information)

Subpart D—FOIA Appeals

2.28
2.29
2.30
2.31
2.32

2.24

2.27

When may I file an appeal?

How long do I have to file an appeal?

How do I file an appeal?

How will DOI respond to my appeal?

How long does DOI have to respond to
my appeal?
2.33 How will the Department notify you
and the submitter of commercial or
financial information when it makes an
appeal decision concerning such
information?
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Subpart E—FOIA Annual Report

2.34 Where can I get a copy of DOI’'s FOIA
annual report?
* * * * *

Subpart A—General Information

§2.1 What do the regulations cover?

(a) The regulations implement the
Freedom of Information Act (FOIA), 5
U.S.C. 552, and contain the procedures
by which the public may inspect and
obtain copies of Department of the
Interior (DOI or Department) records
through the FOIA or by other means.

(b) They apply to all agency records
as defined in § 2.3(c).

(c) The policy and procedures set
forth in these regulations apply to all
bureaus and offices of the Department.

(d) Nothing in the regulations will
entitle you to any service or any record
that is not required to be provided
under the FOIA.

(e) These regulations do not apply to
records that fall under the law
enforcement exclusions contained in 5
U.S.C. 552(c).

§2.2 What is DOI's policy regarding
release of records under the FOIA?

It is our policy to make records of the
Department available to the public
consistent with the spirit of the FOIA
and the Privacy Act.

§2.3 What terms do | need to know?

For the purposes of this part, the
following definitions apply:

(a) Act and FOIA mean the Freedom
of Information Act, 5 U.S.C. 552, as
amended.

(b) Agency means any executive
department, military department,
Government corporation, Government-
controlled corporation, or other
establishment in the executive branch of
the Federal Government, or any
independent regulatory agency.

(c) Agency record means any
documentary material which is either
created or obtained by an agency in the
transaction of agency business and
under agency control. See §§2.21 and
2.25.

(1) Agency records include:

(i) Books, papers, maps, charts, plats,
plans, architectural drawings,
photographs, and microfilm;

(i) Machine-readable materials such
as magnetic tape and disks;

(iii) Electronic records (including e-
mail messages);

(iv) Audiovisual material such as still
pictures, sound and video recordings;
and

(v) All other documentary materials,
regardless of physical form, format or
characteristics.

(2) This definition generally does not
cover records of an individual which
are:

(i) Created and maintained primarily
for an individual’s convenience;

(ii) Not subject to agency creation or
retention requirements; and

(iii) Not distributed to other agency
employees for their official use.

(d) Bureau means any major
component of the Department
administering its own FOIA program. A
list of these components is contained in
Appendix A to this part.

(e) Commercial-use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers the commercial,
trade or profit interests of the requester
or the person on whose behalf the
request is made. In determining whether
a requester falls into this category, the
bureau will consider the identity of the
requester and intended use of the
records in addition to any other
available information about the
requester.

(f) Direct costs means those expenses
that a bureau actually incurs in
searching for and duplicating (and in
the case of commercial-use requests,
reviewing) records to respond to a FOIA
request. Direct costs include, for
example, the salary and benefits of the
employee performing the work and the
cost of operating duplicating equipment.
Not included in direct costs are
overhead expenses such as the costs of
space and heating or lighting of the
facility in which the records are kept.

(g) Duplication means making a copy
of a record, or the information contained
in it, to respond to a FOIA request.
Copies can take the form of paper,
microform, photographs, audiovisual
materials, or electronic records (for
example, magnetic tape or disk), among
others.

(h) Educational institution means a
preschool, a public or private
elementary or secondary school, or an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education, which operates
a program of scholarly research. To be
in this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scholarly research.

(i) Expedited processing means giving
a FOIA request priority, and processing
it ahead of other requests pending in the
bureau because a requester has shown
an exceptional need or urgency for the
records (see §2.14).

(j) FOIA request means a written
request (this includes facsimile (fax) and
electronic mail (e-mail)) made by any
member of the public for Federal agency
records.

(k) Free-lance journalist means a
representative of the news media who is
able to demonstrate a solid basis for
expecting publication through a news
organization, even though not actually
employed by it. A publication contract
or past record of publication, or
evidence of a specific free-lance
assignment from a news organization
may indicate a solid basis for expecting
publication.

(1) Frequently requested documents
means documents that have been
requested at least three times under the
FOIA. It also includes documents the
agency anticipates would likely be the
subject of three or more requests.

(m) Multitrack processing means
placing simple requests, requiring
relatively minimal review, in one
processing track and more voluminous
and complex requests in one or more
other tracks. Requests in each track are
processed on a first-in/first-out basis.

(n) Noncommercial scientific
institution means an institution that is
not operated for commerce, trade or
profit, and that is operated solely for the
purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry. To be in this
category, a requester must show that the
request is authorized by and is made
under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scientific research.

(o) Privacy Act request means a
written request (paper copy with an
original signature) made by an
individual for information about himself
or herself that is contained in a Privacy
Act system of records. The Privacy Act
applies only to U.S. citizens and aliens
lawfully admitted for permanent
residence. Therefore, only those
individuals may make Privacy Act
requests.

(p) Published research findings means
research findings that are either:

(1) Published in a peer-reviewed
scientific or technical journal; or

(2) Publicly and officially cited by a
Federal agency in support of an agency
action that has the force and effect of
law.

(q) Reading room materials means
records (paper or electronic) that are
required to be made available to the
public under 5 U.S.C. 552(a)(2), as well
as other records that a bureau, at its
discretion, makes available to the public
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for inspection and copying without
requiring the filing of a FOIA request.

(r) Representative of the news media
means any person actively gathering
news for an entity that is organized and
operated to publish or broadcast news to
the public. The term “news” means
information that is about current events
or that is (or would be) of current
interest to the public. Examples of news
media entities include, but are not
limited to, newspapers, television or
radio stations broadcasting to the public
at large, and publishers of periodicals
(but only in those instances when they
can qualify as disseminators of “news”)
who make their products available for
purchase or subscription by the general
public. To be in this category, a
requester must not be seeking the
requested records for a commercial use.
Further, a bureau normally will not
consider requests for records involving
news dissemination to be commercial-
use requests.

(s) Research data means the recorded
factual material commonly accepted in
the scientific community as necessary to
validate research findings, but not such
things as trade secrets, commercial
information, personnel and medical
information and any similar information
which is protected under law.

(t) Review means the examination of
arecord located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
It also includes the deletion of exempt
material or other processing necessary
to prepare the record(s) for disclosure,
including routine consultation among
bureau staff and attorneys regarding the
applicability of exemptions; and time
spent considering any formal objection
to disclosure made by a submitter under
§2.23(f).

(u) Search means the process of
looking for and retrieving agency
records and information responsive to a
request (manually or by automated
means).

(v) Submitter means any person or
entity outside the Federal Government
from whom the Department directly or
indirectly obtains commercial or
financial information. The term
includes, but is not limited to
individuals, corporations, and state,
local, tribal, and foreign governments.

(w) Workday means a regular Federal
workday. It does not include Saturdays,
Sundays, or Federal legal public
holidays.

Subpart B—Information Routinely
Available to the Public without Filing a
FOIA Request

§2.4 How do | obtain information routinely
available to the public?

A great deal of information is
available to the public without filing a
FOIA request. Examples are
Departmental policies, procedures, and
organizational descriptions. The
following guidance will help you obtain
this information. [Note: For copies of
records that are not routinely available,
you must submit a FOIA request to the
DOI office where the records are
located. Procedures for requesting
records under the FOIA are provided in
Subpart C of this part.]

(a) General.

(1) General information about DOI or
one of its bureaus may be obtained by
visiting DOI’s home page (see Appendix
B to this part for a list of Internet
addresses) or by contacting the Office of
Public Affairs/Communications for the
appropriate bureau (see Appendix A to
this part for a list of DOI contacts).
Many documents are made available to
the public through DOI’s reading rooms.
Some documents also may be available
in DOU’s electronic reading rooms on the
Internet.

(2) Information on DOI's FOIA
Program and a Reference Guide to assist
you in obtaining various types of
information are available in DOI’s
reading rooms, through the FOIA home
page, or by contacting the Departmental
FOIA Officer.

(3) To obtain information about
specific records in DOI, you also may
refer to:

(i) The index of documents frequently
requested under the FOIA, which is
available in DOI’s reading rooms,
through the FOIA home page, or by
contacting one of the bureau FOIA
Officers; and

(ii) The index and description of
DOI's major information and record
locator systems, which are available in
DOI’s reading rooms, through the FOIA
home page, or by contacting one of the
bureau FOIA Officers.

(4) Another source of information is
DOTI’s Library, which contains over one
million holdings dealing with a broad
range of matters pertaining to the
Department’s mission. You may wish to
visit the Library, which is located at the
C Street entrance of the Main Interior
Building, 1849 C Street, NW.,
Washington, DC 20240 (see Appendix A
to this part). The Library is open to the
public for on-site reference use from
7:45 a.m.—5:00 p.m., Monday—Friday
(excluding Federal legal public
holidays). Additional information

regarding the Library’s holdings and

services may be obtained by visiting its

home page (see Appendix B to this
art).

(b) Published information and rules.
Under 5 U.S.C. 552(a)(1), bureaus are
required to publish certain information
in the Federal Register for the guidance
of the public, such as descriptions of
their central and field organizations,
functions, procedures, substantive rules,
and statements of general policy.

(c) Reading room materials.

(1) Under 5 U.S.C. 552(a)(2), each
bureau is responsible for making the
information listed in paragraphs (c)(1)(i)
through (v) of this section available for
public inspection and copying unless
the materials are promptly published
and copies offered for sale. Bureaus
must make any such records created on
or after November 1, 1996, available by
the Internet or by other computer
telecommunication methods or
electronic means as quickly as
practicable.

(i) Final opinions rendered in the
adjudication of cases.

(ii) Policy statements and
interpretations which have been
adopted by DOI and are not published
in the Federal Register.

(ii1) Administrative staff manuals and
instructions affecting the public.

(iv) Copies of records that have been
or are likely to become the subject of
frequent FOIA requests and an index of
those documents.

(v) A subject-matter index of its
reading room records (see § 2.5).

(2) Bureaus may, at their discretion,
make other records available for
inspection and copying in reading
rooms or via their home pages.

(d) Inspection and copying of reading
room materials.

(1) Reading room materials are
available for inspection and copying at
the locations listed in Appendix A to
this part and, in some cases, through the
Internet; however, not all records may
be available in all locations.

(i) If you need assistance in
determining the location and
availability of the records you are
seeking, contact the appropriate reading
room or FOIA Contact listed in
Appendix A to this part.

(ii) If you file a FOIA request for
reading room materials and the
information you request is available on
the Internet, the FOIA Contact should
refer you to the appropriate Web site. If
the reading room materials are not
available electronically, the FOIA
Contact may either send you the
materials, or forward your request to the
appropriate reading room and provide
the name and telephone number of a
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staff member you may contact. You
may, nevertheless, ask the bureau to
process your request as any other FOIA
request.

(2) A bureau may delete exempt
information from some records before
making them available for inspection
and copying in a reading room. (See
§2.21(c)). You may not appeal a
bureau’s decision to delete exempt
information from a document it places
in a public reading room. If you would
like access to the entire record, you
must submit a FOIA request under the
procedures in Subpart C of this part.
However, this does not guarantee that
the entire record will be released. If you
submit such a FOIA request and are not
satisfied with the response, you may file
an appeal as described in § 2.28.

(3) There is no charge to inspect
reading room materials. Copying
services will be provided at the fees
specified in Appendix C to this part.
However, other fees may apply where a
bureau has a statute that specifically
requires the bureau to set fees for
particular types of records.

(4) If you submit a fee waiver request
for information in a reading room, it
will be processed under the procedures
in §2.19.

§2.5 Does DOl maintain an index of its
reading room materials?

Each bureau will maintain and make
available for public inspection and
copying a current subject-matter index
of its reading room materials (5 U.S.C.
552(a)(2)). The index will be available in
the bureau’s reading room(s) and in
their electronic reading rooms on the
Internet. Each index will be updated
regularly.

§2.6 Will the Department accept written
requests, including fax, e-mail, or telephone
requests, for routinely available
information?

Yes. Although a request for this type
of information is not a FOIA request, the
bureau will send you the requested
information and charge you for the
copies, according to the fee schedule in
Appendix C to this part. While the
bureau will attempt to respond to oral
requests (those made by telephone or
otherwise) for routinely available
information, you should submit
complex requests in writing to avoid
any risk of misunderstanding.

Subpart C—Requests for Records
under the FOIA

§2.7 What do I need to know before filing
a FOIA request?

(a) If the records you are seeking are
not routinely available as described in
Subpart B of this part, you must submit

a FOIA request to the FOIA Contact at
the bureau office where you believe the
records are maintained (see Appendix A
to this part). FOIA requests must be
submitted in writing (this includes fax
and e-mail)—DOI does not accept oral
FOIA requests. Before submitting a
request, you may find it useful to
contact the appropriate bureau FOIA
Contact or the Departmental FOIA
Officer for additional information
concerning DOI's FOIA Program. You
may find the Department’s Reference
Guide, which is available electronically
through the FOIA home page and in
paper form as well, helpful in making
your request.

(b) The FOIA requires that we release
records unless they are protected by one
of nine exemptions (see Appendix E to
this part).

(c) The Act does not require a bureau
to answer questions that may be asked
in a FOIA request.

(d)(1) In order for a record to be
considered subject to your FOIA
request, it must be in the bureau’s
possession and control at the time the
bureau begins its search for responsive
records. There is no obligation for the
bureau to create or compile a record to
satisfy a FOIA request (for example, by
combining or compiling selected items
from manual files, preparing a new
computer program, calculating
proportions, percentages, frequency
distributions, trends and comparisons,
or creating maps). Normally if a bureau
is extracting information from an
existing computer database, this would
not constitute the creation of a new
record. However, a bureau has the
option of creating a new record if—

(i) Doing so will provide a more
useful response to the requester,

(ii) It is less burdensome than
providing the existing records, and

(iii) The newly created record is fully
responsive to the request.

(2) The fee in this case will not be
more than the fee for the individual
records. Fees will be charged consistent
with the schedule in Appendix C to this
part.

§2.8 What information do I include in my
request?

(a) Description of records.

(1) You must describe the requested
records in enough detail to enable an
employee familiar with the subject area
of the request to locate the record(s)
with a reasonable amount of effort. Be
as specific as possible in describing the
records you are seeking. For example,
whenever possible:

(i) Identify the date, title or name,
author, recipient, and the subject of the
record; the office that created it, the

present custodian of the record and the
geographical location (e.g., headquarters
or a regional/field office); the timeframe
for which you are seeking records; and
any other information that will assist
the bureau in locating the material.

(ii) If the request involves a matter in
litigation, state the case name and
docket number as well as the court in
which the case was filed.

(2) The bureau will not begin
processing your request until any issues
regarding the scope or nature of your
request are resolved. When a request is
overly broad, unclear, involves an
extremely voluminous amount of
records, or a burdensome search, the
bureau will contact you to identify and
clarify the records you are seeking. It
will work with you to define the subject
matter, clarify terms that are used, or
narrow the scope of your request.

(3) The time limit for responding to
your request will not start until the
bureau receives a request reasonably
describing the records or clarifying the
initial request. If the bureau asks you for
additional clarification and does not
hear from you within 20 workdays, it
will assume that you are no longer
interested in pursuing your request and
will close the file on your request.

(b) Fee information.

(1) Unless you request a fee waiver
(see paragraph (b)(2) of this section),
you should state that you are willing to
pay all fees associated with processing
your request or that you are willing to
pay up to a specified amount. The
bureau will not begin processing your
request until this written assurance has
been received. If the bureau anticipates
that the fees for processing your request
exceed the amount you have indicated
you are willing to pay, the bureau will
notify you that it needs your assurance
of payment of fees as high as are
anticipated, or an advance payment (see
§2.18(b) and (c)). If the bureau does not
hear from you within 20 workdays, it
will assume that you are no longer
interested in this matter and will close
the file on your request.

(2) You may request a fee waiver. If
you are seeking a fee waiver, you must
provide sufficient justification to
support your fee waiver request (see the
criteria in § 2.19 and in Appendix D to
this part). Failure to provide adequate
justification will result in a denial of
your fee waiver request. Remember that
if you are requesting a fee waiver, the
burden is on you to demonstrate in your
request that you are entitled to it. The
bureau will not begin processing your
request until the fee issues are resolved.
As an option, at the same time you
request a fee waiver you may state your
willingness to pay regardless of whether
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a fee waiver is granted. This will permit
the bureau to process your request for
records at the same time it is
considering the fee waiver request. If
you are required to pay a fee, and it is
later determined on appeal that you are
entitled to a full or partial fee waiver,
an appropriate refund will be made.

(3) You should indicate what fee
category you are in, i.e., if you are a
commercial-use requester, news media,
educational institution/noncommercial
scientific institution, or other requester
(see §§ 2.3 and 2.17(a)). If you submit a
FOIA request on behalf of another
person or organization (for example, if
you are an attorney submitting a request
on behalf of a client), it is the
underlying requester’s identity and
intended use that determines the fee
category. If your fee category is unclear
to the bureau, the 20-workday statutory
time limit for processing your request
will not begin to run (see § 2.12(b)) until
this matter has been resolved. If the
bureau requests additional clarification
and does not hear from you within 20
workdays, it will assume that you are no
longer interested in this matter and will
close the file on your request.

(c) Mailing address information: Your
postal address is required for the bureau
to mail any responsive documents to

ou.

(d) The following information will
assist the bureau in processing your
request:

(1) The words “FOIA REQUEST”
(prominently displayed) on the request
letter and the envelope, or subject line
of a request sent via e-mail or fax, or
“PRIVACY ACT REQUEST” when
requesting records pertaining to yourself
that you believe are covered by the
Privacy Act, as well as citing the
appropriate act in your letter;

(2) Your telephone number (where
you can be reached during normal
business hours), e-mail address and fax
number, if available, in case the bureau,
or the Department needs to
communicate with you about your
request. This information is very
important.

(3) A list of all the bureau FOIA
Contacts to which you are sending your
request. For the quickest possible
handling, you should address a separate
copy of your request to each bureau
FOIA Contact where you believe the
records are maintained.

(4) When making a request for
personal records about another
individual, a written authorization from
that individual and any other
information required by the Privacy Act
system of records notice; or proof that
the individual is deceased (for example,
a copy of a death certificate or an

obituary) as the Privacy Act does not
apply to a deceased individual. (Note:
Information about a deceased individual
may be subject to protection under
exemption (6) of the FOIA if the release
of the information could result in an
invasion of the privacy of a living
individual.)

§2.9 May | specify the form or format of
disclosure?

Generally, you may choose the form
or format of disclosure for records that
you request under the FOIA (5 U.S.C.
552(a)(3)(B)). Bureaus must provide the
record in the requested form/format if
the office responding to the request can
readily reproduce the record in that
form/format with reasonable efforts.
However, if the process of providing the
information in the requested format
would damage or destroy an original
document, it may not be possible to
honor your format request. Bureaus
must make reasonable efforts to
maintain their records in forms or
formats that are reproducible. You may
be charged the direct costs involved in
converting information to the requested
format if the bureau normally does not
maintain the information in that format.

§2.10 Where do | send my request?

(a) DOI does not have a central
location where you may submit your
FOIA request nor does it maintain a
central index or database of documents
in its possession. DOI’s files are
decentralized and are maintained by
various bureau offices throughout the
country.

(b) Submit your request in writing to
the FOIA Contact at the bureau office
where you believe the records are
maintained. If it is unclear where to
send your request, seek assistance from
the FOIA Contact of the bureau that
manages the programs whose records
you are requesting or the Departmental
FOIA Officer. You may have to do a
little research to find the proper office
to handle your inquiry, but you will
save time in the long run if you send
your request directly to the FOIA
Contact at the appropriate bureau office.
The bureau will process your request as
follows:

(1) A request to a bureau headquarters
office may be presumed to seek only
records from the headquarters office,
unless the request specifies otherwise.

(2) A request to a regional/field office
of a bureau may be presumed to seek
only records at that office, unless the
request specifies otherwise.

(3) If a request to a bureau states that
it seeks records located at another
specific office of the same bureau, the
appropriate FOIA Contact will refer the

request to the other office. If the request
states that it seeks records from other
unspecified offices within the same
bureau, the FOIA Contact will send the
request to the Bureau FOIA Officer who
will refer it to those offices that, to the
best of his/her knowledge, have or are
likely to have responsive records.

(4) If a request to a bureau states that
it seeks records of another specified
bureau, the bureau will refer the request
to the appropriate bureau for response.
If the request states that it seeks records
from other unspecified bureaus, the
FOIA Contact will send the request to
the Bureau FOIA Officer who will
ensure that the request is referred to
those bureaus which, to the best of his/
her knowledge, have or are likely to
have responsive records. In either case,
the Bureau FOIA Officer will notify you
of the referral in writing and provide the
name of a contact in the other bureau(s)
to which the referral was made.

§2.11 Why isitimportant to send my
request to the right office?

The bureau and office FOIA Contacts
listed in Appendix A to this part have
primary responsibility for responding to
FOIA requests. Failure to send your
request to the FOIA Contact at the
appropriate bureau office may delay
processing, because the time limit for
the bureau to respond will not begin to
run until a request complying with
§§ 2.8 and 2.10 is received by the bureau
office where the records are maintained.
The processing of your request may be
delayed if you send it to the Secretary
of the Interior (or other high-level
officials), the Office of Public Affairs/
Communications, the DOI FOIA Officer,
or the Department/bureau’s webmaster.

§2.12 When can | expect the response?

(a) Basic time limit. Ordinarily, a
bureau has 20 workdays from the date
of receipt to determine whether to grant
or deny your FOIA request (see
paragraph (b) of this section). The
bureau will notify you immediately
upon reaching its decision. If you have
not received a response within 20
workdays, or 30 workdays if an
extension has been taken (see §2.13) (be
sure to allow for mailing time), you may
contact the bureau to ask about the
delay (see Appendix A to this part). You
also have the right to consider any
nonresponse within these time limits as
a denial of records and file a formal
appeal (see § 2.28(a)(3)) or lawsuit.
These time limits do not apply to
requests for expedited processing (see
§2.14).

(b) Running of basic time limit. The
20 workday time limit begins to run
when a request complying with the
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procedures in §§ 2.8 and 2.10 is
received by the FOIA contact at the
bureau office that has the records you
are seeking. This means that all issues
regarding fees and the scope of your
request must be resolved before the
bureau will begin processing your
request.

§2.13 When may the bureau take a time
extension to respond to my request?

(a) The bureau may extend the 20-
workday time limit for 10 more
workdays when it needs to:

(1) Search for and collect the
requested records from multiple offices;
or

(2) Search for, collect, and examine a
voluminous amount of separate and
distinct records sought in a single
request; or

(3) Consult with another agency
having a substantial interest in the
determination of the request or with one
or more bureaus of the Department
having substantial subject-matter
interest in the request.

(b) If the bureau intends to take an
extension under this subsection, it will
notify you in writing and provide the
reason for the extension and the date it
expects to make a determination on
your request.

(c) If an extension is necessary and
the bureau is unable to respond to your
request within 30 workdays, it will
notify you in writing when you may
expect a final response and advise you
of your appeal rights. If an extension is
taken and you have not received a
response in 30 workdays, you may
consider the request denied and file an
appeal under § 2.28(a)(3) or file a
lawsuit.

(d) A bureau may not take an
extension of time to decide whether to
grant a request for a fee waiver.

§2.14 When can | get expedited
processing?

(a) When requested, a bureau will
provide expedited processing if you
demonstrate to the satisfaction of the
bureau that the request involves:

(1) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(2) An urgency to inform the public
about an actual or alleged Federal
Government activity if the request is
made by a person primarily engaged in
disseminating information. In most
situations, a person primarily engaged
in disseminating information will be a
representative of the news media. The
requested information must be the type
of information which has particular

value that will be lost if not
disseminated quickly, and ordinarily
refers to a breaking news story of
general public interest. However,
information of historical interest only,
or information sought for litigation or
commercial activities would not qualify,
nor would a news media deadline
unrelated to breaking news; or

(3) The loss of substantial due process
rights.

(b) A request for expedited processing
should be submitted with your FOIA
request. For a prompt determination,
you must submit a request complying
with the requirements of §§ 2.8 and 2.10
to the FOIA Contact at the bureau office
that maintains the records you are
seeking.

(c) If you are seeking expedited
processing, you must submit a statement
explaining in detail the basis for your
request. You must certify in your letter
that your need for expedited processing
is true and correct to the best of your
knowledge and belief. For example, a
requester within the category of
paragraph (a)(2) of this section, if not a
full time member of the news media,
must establish that he or she is a person
whose main professional activity or
occupation is information
dissemination, though it need not be
his/her sole occupation.

(d) Within 10 calendar days of receipt
of your request, the bureau will notify
you whether it will grant expedited
processing. If expedited processing is
granted, the bureau will give priority to
that FOIA request and process the
request as soon as practicable. If
expedited processing is denied, the
bureau will notify you of your right to
appeal the decision on expedited
processing. Appeals of denials of
requests for expedited processing will
be processed ahead of other appeals (see
§ 2.32(b)). If the bureau has not
responded to your request for expedited
processing within 10 calendar days, you
have a right to file an appeal for
nonresponse (see § 2.28(a)(7)).

§2.15 Will I be charged fees?

Bureaus will charge fees consistent
with the provisions in §§2.16 and 2.17.
The fee schedule in Appendix C to this
part applies to all bureaus of the
Department.

§2.16 How are fees determined?

(a) Authority. Bureaus are authorized
to charge fees to recover the direct costs
of searching for, reviewing (commercial-
use requesters only) and duplicating
documents to respond to a FOIA
request. However, nothing in this
subsection will supersede any statutory
authority which requires the bureau to

charge specific fees for certain types of
records.

(b) Policy. (1) Unless waived under
the criteria in §§ 2.19 or 2.20, bureaus
will charge fees for responding to FOIA
requests consistent with the provisions
of this section and the fee schedule in
Appendix C.

(2) A bureau normally will not charge
a fee where the fee would be $30 or less.
However, if the bureau has a reasonable
basis to conclude that a requester or
group of requesters has divided a
request into a series of requests on a
single subject or related subjects to
avoid fees, the requests may be
aggregated and fees charged
accordingly. Bureaus may presume that
multiple requests of this type that are
made within a 30-day period have been
made in order to avoid fees. Where
requests are separated by a longer
period, bureaus will aggregate them
only where there exists a solid basis for
determining that aggregation is
warranted under all the circumstances
involved. Multiple requests involving
unrelated matters will not be aggregated.

(3) Where a bureau responds to a
request on behalf of more than one
bureau, the fees that would be
chargeable by all bureaus involved will
be considered in determining whether
the total FOIA processing fee is $30 or
less. If a bureau is responding on behalf
of more than one bureau, and you fall
under one of the fee categories in
§2.17(a)(2) or (a)(3), you will be entitled
to receive up to a total of 100 pages of
duplication without charge (there is no
charge for searching for responsive
records). If a bureau is responding on
behalf of more than one bureau, and you
fall under the fee category in
§2.17(a)(4), you will be entitled to
receive up to a total of 100 pages of
duplication and two hours of search
time without charge.

(4) If a bureau obtains research data
solely in response to your FOIA request,
it may charge you a reasonable fee
equaling the full cost of obtaining the
research data from the recipient.

(c) Searches. Searches will be
conducted in the most efficient and
least expensive manner, so as to
minimize costs for both you and the
bureau. Except where provided in
§§2.17(a)(2) and (a)(3), bureaus will
charge for time spent in the following
search activities:

(1) Time spent in trying to locate
records which come within the scope of
the request, whether or not documents
responsive to the request are located or
the records located are exempt from
disclosure; and
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(2) Direct costs involving the use of
computer time to locate requested
records.

(d) Reviews (Commercial-use requests
only). (1) Bureaus will charge
commercial-use requesters (see
§ 2.17(a)(1)) for time spent by bureau
staff and attorneys in reviewing
requested records for releasability. (See
§2.3(e).)

(2) Review costs will be assessed even
if a record ultimately is not disclosed.

(e) Duplication. Bureaus will charge
duplication fees according to the fee
schedule in Appendix C to this part.

(f) Categories of requesters. There are
four categories of requesters for the
purposes of determining fees—
commercial-use, educational and
noncommercial scientific institutions,
news media, and all others. (See §§2.3
and 2.17.)

§2.17 How will my requester category
affect the fees that | am charged?

(a) When you submit a FOIA request,
you must specify your fee category.
Based on the information you provide,
the bureau office processing your

request will decide your fee category
and charge as follows:

(1) Commercial-use requesters are
charged fees for costs incurred in
document search, review, and
duplication.

(2) Educational/noncommercial
scientific institutions are charged for
document duplication, except that the
first 100 pages of paper copies (or the
equivalent cost thereof if the records are
in some other form) will be provided
without charge. The bureau will not
charge such requesters for document
search and review.

(3) News media requesters are charged
for document duplication, except that
the first 100 pages of paper copies (or
the equivalent cost thereof if the records
are in some other form) will be provided
without charge. The bureau will not
charge such requesters for document
search and review.

(4) Requesters not covered by
paragraphs (a)(1) through (a)(3) of this
section—"‘other requesters’ are charged
fees for document search and
duplication, except that they are

entitled to the first two hours of search
time and the first 100 pages of paper
copies without charge (or the equivalent
cost thereof if the records are in some
other form). The bureau will not charge
such requesters for document review.

(b) If you do not submit sufficient
information in your FOIA request for
the bureau to determine your fee
category (see paragraphs (a)(1) through
(a)(4) of this section), the bureau may
ask you to provide additional
clarification. This applies to all
requesters. The bureau will notify you
promptly when additional information
is needed. In these circumstances, the
20-workday statutory time limit for
responding to your request will not
begin to run until you provide sufficient
information. If the bureau requests
additional clarification and does not
hear from you within 20 workdays, it
will assume that you are no longer
interested in this matter and will close
the file on your request.

(c) The following table summarizes
the chargeable fees for each category of
requester.

Category Search fees Review fees Duplication fees
COMMETCIAL USE ...ttt e e st e e e s et e e e e e e st e e e e e e e e s nsntaeaeaeeeensnnnees YES it YES vieieiiiiiiians Yes
Educational Institution.
Non-Commercial Scientific INStIUtION .........ccvviiiie i NO .o, I\ [o Yes
(100 pages free)

News Media.
P (@ 1 =Y ST RPOPPPUPPRRN Yes il [N [0 Yes

(2 hours free) .... (100 pages free)

§2.18 How are fees assessed and
collected?

(a) Threshold for charging fees. Except
in those situations covered by
§ 2.16(b)(2), the bureau will not charge
you if the fee is $30 or less.

(b) Notice of anticipated fees. (1)
Unless you have been granted a fee
waiver or have previously agreed to pay
all the fees associated with your request,
or the anticipated fee is $30 or less, the
bureau will:

(i) Promptly notify you of the
estimated costs and ask you to provide
written assurance of payment of all fees
or fees up to a designated amount; and

(ii) Give you an opportunity to modify
your request at that time to reduce the
fee.

(2) After the bureau begins processing
your request, if it finds that the actual
cost will exceed the amount you
previously agreed to pay, the bureau
will:

(i) Stop processing your request;

(ii) Promptly notify you of the higher
amount and ask you to provide written
assurance of payment; and

(iii) Give you an opportunity to
modify your request to reduce the fee.

(c) Advance payment. (1) The bureau
will require advance payment when the
estimated fee is over $250 and—

(i) You have never made a FOIA
request to DOI requiring you to pay fees;
or

(ii) You did not pay a previous FOIA
fee promptly.

(2) If you have previously failed to
pay a fee within 30 calendar days of the
date of billing, the bureau will require
you to:

(i) Pay the full amount owed plus any
applicable interest penalties (see
paragraph (g) of this section) and to
make an advance payment of the full
amount of the estimated fee of the new
request; or

(ii) Demonstrate that you have, in fact,
paid the prior fee.

(3) At the same time the bureau
notifies you that an advance payment is
due, it will give you an opportunity to
modify your request to reduce the fee.

(d) Resolving the fee issue. The bureau
will not start processing your request
until the fee issue has been resolved (see

§§2.8(b) and 2.12(b)). If the bureau
seeks clarification from you about a fee
issue and does not hear from you within
20 workdays, it will assume that you are
no longer interested in this matter and
will close the file on your request.

(e) Billing procedures. If you are
required to pay a fee associated with
your request, the bureau that processes
your request will send you a bill for
collection.

(f) Form of payment. You should
submit a check or money order made
payable to the “Department of the
Interior” or the bureau furnishing the
information. The term United States or
the initials “U.S.” should not be
included on the check or money order.
Where appropriate, the official
responsible for handling a request may
require that payment by check be made
in the form of a certified check. Some
bureaus accept payment by credit card.
Contact the bureau to determine what
forms of payment it accepts.

(g) Failure to pay fees. The bill for
collection or the response letter will
include a statement that interest will be
charged in accordance with the Debt
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Collection Act of 1982, as amended (31
U.S.C. 3717) and implementing
regulations, if the fees are not paid
within 30 calendar days of the date of
the bill. This requirement does not
apply if the requester is a state, local, or
tribal government.

§2.19 When will bureaus waive fees?

(a) Fees for processing your request
may be waived if you meet the criteria
listed in paragraph (b) of this section
and Appendix D to this part. The
burden is on you to justify entitlement
to a fee waiver. Requests for fee waivers
are decided on a case-by-case basis. The
fact that you have received a fee waiver
in the past does not mean you are
automatically entitled to a fee waiver for
every request you may submit, because
the essential element of any fee waiver
determination is whether the release of
the particular documents sought in the
request will likely contribute
significantly to public understanding of
the operations or activities of the
Government. The bureau will rely on
the fee waiver justification you have
submitted in your request letter. If you
do not submit sufficient justification,
your fee waiver request will be denied.
The bureau may, at its discretion,
communicate with you to request
additional information if necessary.
However the bureau must make a
determination on the fee waiver request
within the statutory time limit, even if
the agency has not received such
additional information. In certain
circumstances, a partial fee waiver may
be appropriate, if some, but not all, of
the requested records are likely to
contribute significantly to public
understanding of the operations and
activities of the Government.

(b) Bureaus will waive fees (in whole
or part) if disclosure of all or part of the
information is in the public interest
because its release—

(1) Is likely to contribute significantly
to public understanding of the
operations or activities of the
Government; and

(2) Is not primarily in the commercial
interest of the requester.

(c) If a bureau denies your request for
a fee waiver, it will notify you, in
writing, of the following:

(1) The basis for the denial, including
a full explanation of why your fee
waiver request did not meet DOI’s fee
waiver criteria (see paragraph (b) of this
section and Appendix D to this part);

(2) The name(s) and title(s) or
position(s) of each person responsible
for the denial;

(3) The name and title of the Office of
the Solicitor attorney consulted; and

(4) A statement that the denial may be
appealed within 30 workdays after the
date of the denial letter to the FOIA
Appeals Officer (see Appendix A to this
part) under the procedures in § 2.30.

§2.20 When will bureaus grant
discretionary fee waivers?

(a) A bureau may waive fees at its
discretion if a request involves:

(1) Furnishing a copy of a document
that the bureau has reproduced for free
distribution;

(2) Furnishing one copy of a personal
document (e.g., a birth certificate) to a
person who has been required to furnish
it for retention by the Department;

(3) Furnishing one copy of the
transcript of a hearing before a hearing
officer in a grievance or similar
proceeding to the employee for whom
the hearing was held;

(4) Furnishing records to donors with
respect to their gifts;

(5) Furnishing records to individuals
or private nonprofit organizations
having an official, voluntary or
cooperative relationship with the
Department to assist the individual or
organization in working with the
Department;

(6) Furnishing a reasonable number
records to members of the U.S.
Congress, state, local, and foreign
governments, public international
organizations, and Indian tribes, when
to do so without charge is an
appropriate courtesy, or when the
recipient is carrying on a function
related to that of the Department and to
do so will help to accomplish the work
of the Department;

(7) Furnishing records when to do so
is in conformance with generally
established business custom (e.g.,
furnishing personal reference data to
prospective employers of former
Department employees); or

(8) Furnishing one copy of a single
record in order to assist the requester in
obtaining financial benefits to which he
or she may be entitled (e.g., veterans or
their dependents, employees with
Government employee compensation
claims).

(b) You cannot appeal the denial of a
discretionary fee waiver.

§2.21 How will the bureau respond to my
request?

(a) After all the criteria in §§ 2.8 and
2.10 have been met, the bureau will
make a reasonable effort to search for
records responsive to your request. In
determining which records are
responsive to your request, the bureau
will include any records in its
possession and control as of the date it
begins its search. This will include

searching for records in an electronic
form/format, except where it would
interfere significantly with the bureau’s
automated information systems.

(b) In response to your request, the
bureau will do one of two things:

(1) Include the requested records with
the response letter or notify you of how,
when, and where the records will be
made available; or

(2) Deny part or all of your request,
except that the bureau may, consistent
with Departmental policy, determine
that a discretionary release is
appropriate under the particular
circumstances. Your request will be
denied or partially denied only if one of
the nine statutory exemptions listed in
Appendix E to this part applies to all or
part of the records you have requested.

(c) Where a document contains both
exempt and nonexempt material, the
bureau will generally separate and
release the nonexempt information.
When disclosing a record in part, the
bureau will indicate on the released
portion of the record how much
information was deleted, unless doing
so would harm an interest protected by
the exemption used to withhold the
information. Further, if technically
feasible, the amount of information
deleted and the exemption used to
withhold the information will be
indicated where the deletion is made. If
the nonexempt material is so
intertwined with the exempt material
that disclosure of it would leave only
meaningless words and phrases, the
entire portion may be withheld.

(d) If a bureau denies your request for
records in whole or in part, the bureau’s
response will include:

(1) A reference to the specific
exemption or exemptions authorizing
the withholding;

(2) An explanation of the reason(s) for
the denial;

(3) An estimate of the volume of
information being withheld. The bureau
will make a reasonable effort to estimate
the volume of any records denied, or
portions of records (e.g., 100 pages, 4
Federal Record Center boxes, 1,000
kilobytes, etc.), unless such an estimate
would harm an interest protected by the
exemption used to withhold the
information.

(4) The name(s) and title(s) of the
person(s) responsible for the denial;

(5) The name and title of the Office of
the Solicitor attorney consulted; and

(6) A statement that the denial may be
appealed to the FOIA Appeals Officer
(see Appendix A to this part), within 30
workdays of the date of the denial letter
or 30 workdays after the records have
been released under the procedures in
§2.30.



64538

Federal Register/Vol. 67, No. 203/Monday, October 21, 2002 /Rules and Regulations

(e) If records do not exist within DOI,
cannot be located, are not reasonably
described, or if a procedural issue
remains unresolved (e.g., a fee issue),
the bureau will respond to you in
writing, including the following
information, as applicable:

(1) An explanation of the basis of the
decision;

(2) The name(s) and title(s) of the
person(s) responsible for the decision;
and

(3) A statement that the matter may be
appealed within 30 workdays of the
date of the response, to the FOIA
Appeals Officer under the procedures in
§2.30.

(f) The bureau must consult with the
Office of the Solicitor if it is considering
withholding a requested record or
denying a fee waiver.

(g) If any fees are due, the bureau will
notify you in writing of the amount.

(h) All bureau responses will include
the name and telephone number of a
contact person in case you have
questions concerning the response.

(i) Requests for information
concerning coal under the Mineral
Leasing Act or the Mineral Leasing Act
for Acquired Lands are subject to
special rules (see Appendix F to this
part).

§2.22 What happens if a bureau receives
arequest for records it does not have or did
not create?

(a) Consultations/referrals within DOL
(1) If a bureau receives a request for
records not in its possession, but which
it knows another bureau has or is likely
to have, it will refer the request to that
bureau(s) for response. It also will notify
you of the referral in writing and
provide the name of a contact in the
other bureau(s) to which the referral was
made. The time limit for responding to
your request starts when the request
reaches the bureau office that has the
records.

(2) If a bureau (other than the Office
of Inspector General) receives a request
for records in its possession that another
bureau created or is substantially
concerned with, it will consult with the
other bureau before deciding whether to
release or withhold the records. As an
alternative, the bureau may refer the
request along with the records to that
bureau for direct response. It will notify
you of the referral in writing and
provide the name of a contact in the
other bureau(s) to which the referral was
made. Such a referral does not restart
the statutory time limit for responding
to your request.

(b) Consultations/referrals with
agencies outside DOL. (1) If a bureau
receives a request for records not in its

possession, but which the bureau
believes may be in the possession of
another Federal agency, the bureau will
return your request and advise you to
submit it directly to the other agency. If
you still believe that the records exist
within DOI, you should notify the
bureau FOIA contact of any additional
information which leads you to believe
the records exist and where they might
be found. Alternatively, you may treat
such a response as a denial of records
and file an appeal.

(2) If, in response to a request, a
bureau locates documents that
originated with another Federal agency,
it will refer the request, along with any
responsive document(s), to that agency
for a release determination and direct
response. If the bureau refers the
documents to another agency, it will
notify you of the referral in writing and
provide the name of a contact at the
other agency. However, in the following
situations, the bureau will make the
release determination, after consulting
with the originating agency:

(i) When the record is of primary
interest to DOI (a record is of primary
interest to DOI if it was developed or
prepared according to DOI regulations
or directives, or in response to a DOI
request);

(ii) If DOl is in a better position than
the originating agency to assess whether
the record is exempt from disclosure;

(iii) If the originating agency is not
subject to the FOIA; or

(iv) When it is more efficient or
practical depending on the
circumstances.

(3) If a bureau receives a request for
records which have been classified by
another agency under Executive Order
12958, Classified National Security
Information, or superseding Executive
order, it must refer the request to that
agency for response.

§2.23 How will a bureau handle a request
for commercial or financial information that
it has obtained from a person or entity
outside the Federal Government?

(a) If a bureau receives a FOIA request
for records containing commercial or
financial information submitted by a
person or entity outside the Federal
Government, under Executive Order
12600, Predisclosure Notification
Procedures for Confidential Commercial
Information, or superseding Executive
order, the bureau must provide the
submitter with prompt written notice of
the request, except as provided in
paragraph (h) of this section, whenever:

(1) The submitter has designated the
information as confidential commercial
or financial information, or

(2) The bureau has reason to believe
that the information may be protected
under exemption (4).

(b) The notice to the submitter will—

(1) Include a copy of the FOIA
request.

(2) Describe the information requested
or include copies of the pertinent
records.

(3) Advise the submitter of the
procedures for objecting to the release of
the requested material and specify the
time limit for responding.

(4) Give the submitter no less than 10
workdays, from receipt (or publication
as set forth in paragraph (c) of this
section) of the bureau’s notice, to object
to the release and to explain the basis
for the objection, if any.

(5) Advise the submitter that:

(i) Information contained in his/her
objections may be subject to disclosure
under the FOIA if the bureau receives a
FOIA request for it; and

(ii) If the submitter’s objections
contain commercial or financial
information and a requester asks for the
objections under the FOIA, the
notification procedures of this
subsection will apply.

(6) Advise the submitter that it is the
bureau, rather than the submitter, that is
responsible for deciding whether the
information will be released or
withheld.

(7) If the submitter designated the
material as confidential commercial or
financial information 10 or more years
before the request, request the
submitter’s views on whether he/she
still considers the information to be
confidential.

(c) Where a large number of
submitters is involved, the bureau may,
rather than providing written notice to
each submitter, publish a notice in a
manner reasonably calculated to reach
the attention of the submitters (e.g., in
newspapers/newsletters, the bureau’s
Web site, or the Federal Register).

(d) Whenever a bureau notifies a
submitter that he/she may be required to
disclose information in response to a
FOIA request, it also will notify you that
it is giving the submitter an opportunity
to review and comment on the material.

(e) If the submitter has any objection
to disclosure he/she must submit a
detailed written statement including the
following:

(1) The justification for withholding
any portion of the information under
any exemption of the FOIA. In the case
of exemption (4), there must be a
specific and detailed discussion of:

(i) Whether the Government required
the information in question to be
submitted, and if so, how substantial



Federal Register/Vol. 67, No. 203/Monday, October 21, 2002 /Rules and Regulations

64539

competitive or other business harm
would likely result from release; or

(ii) Whether the submitter provided
the information voluntarily and, if so,
how the information in question fits
into a category of information that the
submitter customarily does not release
to the public.

(2) A certification that the information
is confidential, has not been disclosed
to the public by the submitter, and is
essentially non-public because it is not
routinely available to the public from
other sources.

(3) If not already provided, a
telephone number (where the submitter
can be reached during normal business
hours, an e-mail address and a fax
number (if available). This information
is very important to help the bureau or
Department communicate with the
submitter.

(f) The bureau will review and
consider all objections to release that are
received within the time specified in the
notice to the submitter. However, it is
the bureau, rather than the submitter,
that is responsible for deciding whether
the information should be released or
withheld. If a submitter fails to respond
to the bureau within the time limits
specified in the notice, the bureau will
presume that the submitter has no
objection to disclosure of the
information.

(g) If the bureau decides to release
records over the submitter’s objections,
it will inform the submitter and you in
writing. The notice to the submitter will
be sent by certified mail, return receipt
requested, to the submitter’s last known
address and will include copies of the
records the bureau intends to release
and the bureau’s reasons for deciding to
release them. The notice also will
inform the submitter that it intends to
release the records 10 workdays after
receipt of the notice by the submitter.

(h) The bureau will not consult with
the submitter if:

(1) The bureau responsible for the
decision determines that the
information is exempt from disclosure;

(2) The information has been lawfully
published or otherwise made available
to the public, such as in response to an
earlier FOIA request or if the submitter
has made the information public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or regulation (other than this
subpart);

(4) Disclosure of the information is
prohibited by statute; or

(5) The designation of confidentiality
made by the submitter appears
obviously frivolous. However, the
bureau will notify the submitter of any
final decision to disclose the

information 15 workdays prior to
releasing it.

(i) The bureau will inform the
submitter within 10 workdays of the
Department’s receipt of a court
complaint if you file a lawsuit for access
to any of the withheld records.
Similarly, the bureau will notify you
within 10 workdays of the Department’s
receipt of a court complaint if the
submitter files a lawsuit to prohibit the
bureau from disclosing the records.

(j) If the bureau determines that the
requested information is protected from
release by exemption (4) of the FOIA,
the bureau has no discretion to release
the information as doing so would
violate the Trade Secrets Act, a criminal
provision found at 18 U.S.C. 1905.

§2.24 Is a submitter required to designate
information that is commercially or
financially sensitive?

No. If in the course of responding to
a FOIA request, a bureau cannot readily
determine whether the information
obtained from a person is commercially
or financially sensitive information, the
bureau will obtain and consider the
views of the submitter of the
information and provide the submitter
an opportunity to object to any decision
to disclose the information.

§2.25 How will a bureau handle a request
for Federally-funded research data in the
possession of a private entity?

When published research findings are
produced under a grant or other Federal
assistance, and the findings are used by
a bureau in developing an agency
action, e.g., a policy or regulation,
research data related to such findings
are considered agency records even if
they are in the possession of the
recipient of the Federal financial
assistance (recipient).

(a) If you submit a FOIA request for
such research data, the bureau will
require the recipient to provide the
information to it within a reasonable
amount of time, so the bureau can
consider the data for release to the
public under the FOIA.

(b) The bureau will notify you that it
may charge you for any additional fees
incurred as a result of obtaining the
research data from the recipient. This
fee is in addition to any fees the bureau
may charge to process your request
under the FOIA.

(c) The bureau will forward a copy of
the request to the recipient, who is
responsible for searching for and
reviewing the requested information in
accordance with DOI’s FOIA regulations
(43 CFR part 2). The recipient will
forward a copy of any responsive
records that are located, along with his/

her recommendations concerning the
releasability of the data, and the total
cost incurred in searching for,
reviewing, and providing the data to the
appropriate bureau FOIA contact.

(d) The bureau will review and
consider the recommendations of the
recipient regarding the releasability of
the requested data. However, it is the
bureau, rather than the recipient, that is
responsible for deciding whether the

information will be released or
withheld.

§2.26 Does the bureau provide multitrack
processing of FOIA requests?

(a) A bureau may use two or more
processing tracks to distinguish between
simple and complex requests based on
the amount of work and/or time needed
to process the request, including the
number of pages involved.

(b) If a bureau uses multitrack
processing, it will advise requesters in
its slower track(s) of the criteria of its
faster track(s). For example, a bureau
using multitrack processing may
provide requesters in its slower track(s)
with an opportunity to limit the scope
of their requests in order to qualify for
faster processing within the specified
limits of the bureau’s faster track(s). A
bureau doing so will contact the
requester by telephone or in writing,
whichever is more efficient in each case.

§2.27 How will a bureau handle arequest
for information that is contained in a
Privacy Act system of records? (See DOI's
Privacy Act regulations (Subpart G of this
part) for additional information.)

(a) When you request information
pertaining to yourself that is contained
in a Privacy Act system of records
applicable to you (i.e., the information
contained in the system of records is
retrieved by the bureau using your name
or other personal identifier), the request
will be processed under both the FOIA
and the Privacy Act. If you request
information about yourself, you must
submit certain identifying information,
usually an original signature (see the
appropriate Privacy Act system notice
and, Subpart G of this part) before the
bureau will process your request. (Note:
If you request information about
yourself that is not covered by the
Privacy Act, e.g., the information may
be filed under another subject, such as
an organization, activity, event, or an
investigation not retrievable by a name
or personal identifier, the request will
be treated only as a FOIA request.)

(b) The Privacy Act never prohibits
disclosure of material that the FOIA
requires to be released. Both a Privacy
Act and a FOIA exemption must apply
to withhold information from you if the
information you seek is contained in a
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Privacy Act system of records applicable
to you.

(c) Sometimes a request for Privacy
Act information is submitted by a ““third
party” (an individual other than the
person who is the subject of the Privacy
Act record). If you request Privacy Act
information about another individual,
the material will not be disclosed
without prior written approval by that
individual unless—

(1) The release is provided for under
one of the Privacy Act conditions of
disclosure (5 U.S.C. 552a(b)), one of
which is that Privacy Act information is
releasable if it is required to be released
under the FOIA, or

(2) In most circumstances, if the
individual is deceased. See § 2.8(d)(4).

(d) In handling a request covered by
paragraph (a) of this section, the fee
provisions and time limits under the
FOIA will apply, except that with regard
to information that is subject to the
Privacy Act, the bureau will charge only
for duplication and not for search and
review time (see Appendix C to this
part). There will be no charge if the fee
for processing the request is $30 or less.

Subpart D—FOIA Appeals

§2.28 When may | file an appeal?

(a) You may file an appeal when:

(1) Records or parts of records have
been withheld;

(2) The bureau informs you that you
have not adequately described the
records you are seeking, or that it does
not possess responsive records and you
have reason to believe it does or you
question the adequacy of the bureau’s
search for responsive records;

(3) A decision has not been made on
your request within the time limits
provided in § 2.12;

(4) The bureau did not address all
aspects of your request for records;

(5) You believe there is a procedural
deficiency (e.g., fees are improperly
calculated);

(6) A fee waiver has been denied; or

(7) A request for expedited processing
has been denied or not responded to on
time. (Special procedures apply to this
type of appeal (see §§2.14, 2.29(c), and
2.32(b)). An appeal of this type relates
only to the request for expedited
processing and does not constitute an
appeal of your underlying request for
records.

(b) Before filing an appeal, you may
wish to communicate with the contact
person listed in the FOIA response or
the bureau’s FOIA Officer to see if the
issue can be resolved informally.
Informal resolution of your concerns
may be appropriate where the bureau
has not responded to your request or

where you believe the search conducted
was not adequate. In this latter instance,
you may be able to provide additional
information that may assist the bureau
in locating records. However, if you
wish to file an appeal, it must be
received by the FOIA Appeals Officer
within the time limits in § 2.29.

§2.29 How long do | have to file an
appeal?

(a) Appeals covered by §§ 2.28(a)(1),
(2), and (4) thru (6). Your appeal must
be received by the FOIA Appeals Officer
no later than 30 workdays after the date
of the final response or 30 workdays
after receipt of any records that are
provided to you.

(b) Appeals covered by § 2.28(a)(3).
You may file an appeal any time after
the time limit for responding to your
request has passed.

(c) Appeals covered by § 2.28(a)(7).
You should file an appeal as soon as
possible.

§2.30 How do I file an appeal?

(a) You must submit your appeal in
writing, i.e., by mail, fax or e-mail, to
the FOIA Appeals Officer, U.S.
Department of the Interior (see
Appendix A for the address). Your
appeal must include the information
specified in paragraph (b) of this
section. Failure to send your appeal
directly to the FOIA Appeals Officer
may result in a delay in processing.

(b) Your appeal must contain copies
of all correspondence between you and
the bureau, including your request and
the bureau’s response (if there is one).
DOI will not begin processing your
appeal and the time limits for
responding to your appeal will not
begin to run until these documents are
received.

(c) You also should include in as
much detail as possible any reason(s)
why you believe the bureau’s response
was in error.

(d) Include your name and daytime
telephone number (or the name and
telephone number of an appropriate
contact), e-mail address and fax number
(if available), in case DOI needs
additional information or clarification of
your appeal.

(e) If you file an appeal concerning a
fee waiver denial or a denial of
expedited processing, you should, in
addition to complying with paragraph
(b) of this section, demonstrate fully
how the criteria in § 2.19(b) (see
Appendix D) or § 2.14(a) are met. You
also should state in as much detail as
possible why you believe the initial
decision was incorrect.

(f) All communications concerning
your appeal should be clearly marked

with the words: “FREEDOM OF
INFORMATION APPEAL.”

§2.31 How will DOI respond to my appeal?

(a) Appeals will be decided by the
FOIA Appeals Officer. When necessary,
the FOIA Appeals Officer will consult
other appropriate offices, including the
Office of the Solicitor (in the case of all
denials of information and fee waivers,
and other technical issues as necessary).

(b) The final decision on an appeal
will be in writing and will state the
basis for DOI's decision as follows:

(1) Decision to release or withhold
records.

(i) If the FOIA Appeals Officer
decides to release the withheld records
or portions thereof, he/she will make
the records available or instruct the
appropriate bureau to make them
available as soon as possible.

(ii) If the FOIA Appeals Officer
decides to uphold in whole or part the
denial of a request for records, he/she
will advise you of your right to obtain
judicial review.

(2) Non-possession of records. If the
FOIA Appeals Officer decides that the
requested records exist, the bureau that
has the records will issue a response to
you promptly and the FOIA Appeals
Officer will close the file on your
appeal. If the FOIA Appeals Officer
decides that the requested records
cannot be located or do not exist, he/she
will advise you of your right to treat the
decision as a denial and seek judicial
review.

(3) Non-response to a FOIA request. If
a bureau has not issued an appropriate
response to your FOIA request within
the 20-workday statutory time limit, the
FOIA Appeals Officer will direct the
bureau to issue a response directly to
you as soon as possible. If the bureau
responds to your request within 20-
workdays after receipt of the appeal, the
FOIA Appeals Officer will close the file
on your appeal. Otherwise, the FOIA
Appeals Officer will advise you that you
may treat the lack of a response by the
bureau as a denial of your appeal and
seek judicial review.

(4) Incomplete response to a FOIA
request. If a bureau has not issued a
complete response to your FOIA
request, the FOIA Appeals Officer will
direct the bureau to issue a complete
response directly to you as soon as
possible, and provide you with the
name and telephone number of a
contact person. The FOIA Appeals
Officer will close your FOIA appeal and
advise you that you may treat the
incomplete response by the bureau as a
denial of your appeal and seek judicial
review.
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(5) Procedural deficiencies. If the
FOIA Appeals Officer decides that the
bureau was in error, he/she will instruct
the bureau to correct the error and
advise you accordingly. If the FOIA
Appeals Officer decides that the bureau
acted properly, he/she will deny your
appeal and advise you of your right to
seek judicial review.

(6) Fee waiver denials. If the decision
is to grant your request for a fee waiver,
the FOIA Appeals Officer will advise
the appropriate bureau of the
Department’s decision and instruct the
bureau to proceed with processing the
request or to refund any monies you
have paid. If the decision is to deny the
fee waiver request, the Department will
advise you of your right to seek judicial
review. You also should contact the
bureau office to make further
arrangements to process your request if
you still wish to obtain the records.

(7) Denial of expedited processing. If
the FOIA Appeals Officer decides to
grant expedited processing, he/she will
direct the bureau to process your
request as soon as practicable. If your
request for expedited processing is
denied on appeal, the FOIA Appeals
Officer will advise you of your right to
seek judicial review of the denial of
expedited processing.

§2.32 How long does DOI have to respond
to my appeal?

(a) The statutory time limit for
responding to an appeal is 20 workdays
after receipt of an appeal meeting the
requirements of § 2.30.

(b) If you request expedited
processing of your appeal, you must
demonstrate to the Department’s
satisfaction that the appeal meets one of
the criteria under § 2.14(a). The FOIA
Appeals Officer will advise you whether
the Department will grant expedited
processing within 10 calendar days of
its receipt of your appeal. If the FOIA
Appeals Officer decides to grant
expedited processing, he/she will give
your appeal priority and process it
ahead of other pending appeals.

(c) If you have not received a decision
on your appeal within 20 workdays, you
have the right to seek review in a
District Court of the United States (see
5 U.S.C. 552(a)(4) and (6)). In the event
that the Department is unable to reach
a decision within the given time limits,
the FOIA Appeals Officer will notify
you of the reason for the delay and the
right to seek judicial review.

§2.33 How will the Department notify you
and the submitter of commercial or
financial information when it makes an
appeal decision concerning such
information?

(a) Notice of appeal decision. If the
Department decides on appeal to release
records over the objections of a
submitter who has advised DOI that the
information is protected from release by
exemption (4), the Department will
advise you and the submitter that it
intends to release the records 10
workdays after the notice to the
submitter regarding the appeal decision.

(b) Notice of litigation.

(1) The Department will notify the
submitter within 10 workdays of receipt
of the court complaint if you file a
lawsuit seeking access to any records
found on appeal to be protected from
release by exemption (4).

(2) The Department will notify you
within 10 workdays of receipt of the
court complaint if the submitter files a
lawsuit requesting the court to prohibit
the Department from releasing
information it alleges qualifies for
protection under exemption (4).

Subpart E—FOIA Annual Report

§2.34 Where can | get a copy of DOI's
FOIA annual report?

Under 5 U.S.C. 552(e), DOI is required
to prepare an annual report regarding its
FOIA activities. The report includes
information about FOIA requests,
appeals, and litigation against the
Department. Copies of DOI’s annual
FOIA report may be obtained from the
Departmental FOIA Officer or by
contacting DOTI’s Library which is
located at the C Street entrance of the
Main Interior Building (MIB), 1849 C
Street, NW., Washington, DC 20240 (see
Appendix A to this part). You may
access the annual reports electronically
by visiting DOI’s FOIA home page (see
Appendix B to this part for the Internet
address).

4. Appendices A and B to part 2 are
revised and Appendices C through F to
part 2 are aldded to read as follows:
BILLING CODE 4310-RK-P
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Appendix A To Part 2—Department of the Interior FOIA/Public Affairs Contacts and Reading Rooms

DEPARTMENTAL
Departmental FOIA Officer Departmental FOIA Appeals Officer Departmental Privacy Act Officer
MS-5312-MIB MS-5312-MIB MS-5312-MIB
1849 C St.,, NW. 1849 C St.,, NW. 1849 C St., NW.
Washington, DC 20240 Washington, DC 20240 Washington, DC 20240
Telephone No.  (202) 208-5342 Telephone No.  (202) 208-5339 Telephone No.  (202) 219-0868
Fax No. (202) 208-6867 Fax No. (202) 208-6677 Fax No. (202) 501-2360
Public Affairs Office Reading Room - DOI’s Library
Office of Communications MIB © Street Entrance)
MS-6013, MIB 1849 C St., NW.
1849 C St.,, NW. Washington, DC 20240
Washington, DC 20240 Telephone No.  (202) 208-5815
Telephone No.  (202) 208-3171 Fax No. (202) 208-6773
Fax No. (202) 208-3231
OFFICE OF THE SECRETARY
FOIA Officer Public Affairs Office Office of Trust Records
MS-1413, MIB Office of Communications 6301 Indian School Road NE
1849 C St.,, NW. MS-6013, MIB Suite 300
Washington, DC 20240 1849 C St.,, NW. Albuquerque, NM 87110
Telephone No.  (202) 208-6045 Washington, DC 20240 Telephone No.  (505) 816-1600
Fax No. (202) 208-5048 Telephone No.  (202) 208-3171 Fax No. (505) 816-1612
Fax No. (202) 208-3231
Reading Room - DOI’s Library
MIB © Street Entrance)
1849 C St., NW.
Washington, DC 20240
Telephone No.  (202) 208-5815
Fax No. (202) 208-6773
OFFICE OF AIRCRAFT SERVICES
FOIA Officer Public Affairs Office Reading Room

PO Box 15428

Office of Communications

National Interagency Fire Center

Boise, ID 83715-5428 MS-6013, MIB 2350 W. Robinson Rd.

Telephone No.  (208) 387-5752 1849 C St., NW. Boise, ID 83705

Fax No. (208) 387-5830 Washington, DC 20240 Telephone No.  (208) 387-5750
Telephone No.  (202) 208-3171 Fax No. (208) 387-5830
Fax No. (202) 208-3231

OFFICE OF HEARINGS AND APPEALS (OHA)
HEADQUARTERS

FOIA Officer Public Affairs Office Reading Room

MS-QC-300 Office of Communications Office of the Director

800 North Quincy St. MS-6013, MIB Room 1103, BT #3

Arlington, VA 22203 1849 C St., NW. 4015 Wilson Blvd.

Telephone No. (703) 235-3800
Fax No. (703) 235-9014

Washington, DC 20240
Telephone No (202) 208-3171

Fax No. (202) 208-3231

Arlington, VA 22203
Telephone No. (703) 235-3800
Fax No. (703) 235-9014
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OHA REGIONAL/FIELD OFFICES

Oklahoma State Office

215 Dean McGee Ave., Rm 820
Oklahoma City, OK 73102
Telephone No. (405) 231-4896
Fax No. (405) 231-5568

Minnesota State Office

The Court International Bldg.
2550 University Ave., Suite 416N
St. Paul, MN 55114

Telephone No. (612) 725-3920
Fax No. (612) 727-2780

Utah State Office

Elks Bldg.

139 East South Temple, Suite 600
Salt Lake City, UT 84111
Telephone No. (801) 524-5344
Fax No. (801) 524-5539

California State Office

801 I St., Rm 406

Sacramento, CA 95814
Telephone No. (916) 978-4326

New Mexico State Office

1700 Louisiana, NE., Ste 220
Albuquerque, NM 87110
Telephone No. (505) 262-6265

Fax No. (916) 568-7422 Fax No. (505) 262-6267
OFFICE OF THE INSPECTOR GENERAL
FOIA Officer Public Affairs Office Reading Room
MS-5341, MIB MS-5060, MIB Room 5060, MIB
1849 C St., NW. 1849 C St., NW. 1849 C St., NW.
Washington, DC 20240 Washington, DC 20240 Washington, DC 20240
Telephone No.  (202) 208-4356 Telephone No.  (202) 208-4599 Telephone No.  (202) 208-4599
Fax No. (202) 219-1944 Fax No. (202) 219-1944 Fax No. (202) 219-1944
OFFICE OF THE SOLICITOR (SOL)
HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room
MS-7456, MIB Office of Communications Room 7069, MIB
1849 C St., NW. MS-6013, MIB 1849 C St., NW.
Washington, DC 20240 1849 C St., NW. Washington DC 20240

(202) 208-2961
(202) 208-5206

Telephone No.
Fax No.

Washington, DC 20240
Telephone No. (202) 208-3171
Fax No. (202) 208-3231

Telephone No. (202) 208-5763
Fax No. (202) 208-5206
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SOL REGIONAL/FIELD OFFICES

Alaska Region

Office of the Regional Solicitor
4230 University Dr., Suite 300
Anchorage, AK 99508-4626
Telephone No. (907) 271-4131
Fax No. (907) 271-4143

Northeast Region

Office of the Regional Solicitor

1 Gateway Center, Suite 612
Newton Corner, MA 02458-2802
Telephone No. (617) 527-3400
Fax No. (617) 527-6848

Pittsburgh Field Office

Office of the Field Solicitor

3 Parkway Center, Suite 385
Pittsburgh, PA 15220

Telephone No. (412) 937-4000
Fax No. (412) 937-4003

Twin Cities Field Office

Office of the Field Solicitor
Bishop Whipple Federal Building
1 Federal Dr., Rm. 686

Pacific Northwest Region

Office of the Regional Solicitor
500 NE Multnomah St., Suite 607
Portland, OR 97232

Billings Field Office

Office of the Field Solicitor
316 North 26% St., Rm. 3004
Billings, MT 59101

Fort Snelling, MN 55111 Telephone No. (503) 231-2126 Telephone No. (406) 247-7583
Telephone No. (612) 713-7100 Fax No. (503) 231-2166 Fax No. (406) 247-7587
Fax No. (612) 713-7121

Boise Field Office Pacific Southwest Region Palm Springs Field Office

Office of the Field Solicitor
Federal Building, U.S. Courthouse
550 West Fort St., Rm. 365

Boise, ID 83724

Office of the Regional Solicitor
2800 Cottage Way, Rm. E-1712
Sacramento, CA 95825-1890
Telephone No. (916) 978-5670

Office of the Field Solicitor
901 E. Tahquitz Canyon Way
Suite C-101

Palm Springs, CA 92262

Telephone No. (208) 334-1911 Fax No. (916) 978-5694 Telephone No. (760) 416-8619
Fax No. (208) 334-1378 Fax No. (760) 416-8719
Phoenix Field Office Salt Lake City Field Office San Francisco Field Office

Office of the Field Solicitor

Sandra Day O’Connor

U.S. Courthouse, Suite 404

401 West Washington Street, SPC 44
Phoenix, AZ 85003-2151
Telephone No. (602) 364-7880
Fax No. (602) 364-7885

Office of the Field Solicitor

6201 Federal Bldg.

125 S. State St.

Salt Lake City, UT 84138
Telephone No. (801) 524-5677
Fax No. (801) 524-4506

Office of the Field Solicitor

1111 Jackson Street, Suite 735
Oakland, CA 94607

Telephone No. (510) 817-1460
Fax No. (510) 419-0143

Southeast Region

Office of the Regional Solicitor
75 Spring St., SW., Suite 304
Atlanta, GA 30303

Knoxville Field Office

Office of the Field Solicitor
530 Gay St., Rm 308
Knoxville, TN 37902

Southwest Region Office
Office of the Regional Solicitor
2400 Louisiana Blvd., NE
Bldg. 1, Suite 200

Telephone No. (404) 331-3441 Telephone No. (865) 545-4294 Albuquerque, NM 87110-4316

Fax No. (404) 730-2682 Fax No. (865) 545-5314 Telephone No. (505) 346-2700
Fax No. (505) 346-2711

Santa Fe Field Office Tulsa Field Office Rocky Mountain Region

Office of the Field Solicitor
Paisano Building

2968 Rodeo Park Drive West
Room 2070

Santa Fe, NM 87505

Telephone No. (505) 988-6200

Office of the Field Solicitor
7906 E. 33rd Street, Suite 100
Tulsa, OK 74145 ‘
Telephone No.
Fax No.

(918) 669-7730
(918) 669-7736

Office of the Regional Solicitor
755 Parfet St., Suite 151
Lakewood, CO 80215

Telephone No. (303) 231-5353
Fax No. (303) 231-5363

Fax No. (505) 988-6217
FISH & WILDLIFE SERVICE (FWS)
HEADQUARTERS
FOI.A Officer Public Affairs Office Reading Room
Arlington Square, Room 222 MS-3447, MIB Arlington Square, Room 224
4401 North Fairfax Dr. 1849 C St., NW. 4401 North Fairfax Dr.

Arlington, VA 22203
Telephone No. (703) 358-2504
Fax No. (703) 358-2269

Washington, DC 20240
Telephone No. (202) 208-5634
Fax No. (202) 208-5850

Arlington, VA 22203
Telephone No. (703) 358-1730

Fax No. (703) 358-2269
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FWS REGIONAL/FIELD OFFICES

Region 1 (CA, HI, ID, NV, OR, WA)
Eastside Federal Complex

911 Northeast 11% Ave.

Portland, OR 97232-4181

Telephone No. (503) 231-6188

Fax No. (503) 231- 6259

Region 2 (AZ, NM, OK, TX)
P.O. Box 1306

500 Gold Ave., SW
Albuquerque, NM 87103
Telephone No. (505) 248-6925
Fax No. (505) 248-6459

Region 3 (IA, IL, IN, MN, MO, MI,
OH, WI)

BHW Federal Building

1 Federal Dr.

Fort Snelling, MN 55111-4056
Telephone No. (612) 713-5269
Fax No. (612) 713-5280

Region 4 (AZ, FL, GA, KY, LA, MS,
NC, SC, TN, VI, PR)

1875 Century Blvd.

Atlanta, GA 30345

Telephone No. (404) 679-4096

Region 5 (CT, DC, DE, ME, MD, MA,
NH, NJ, NY, PA, R], VA, VT, WV)
300 West Gate Center Dr.

Hadley, MA 01035

Telephone No. (413) 253-8313

Region 6 (CO, KS, MT, ND, NE, SD,
UT, WY)

Asst. Regional Director

P.O. Box 25486

Denver Federal Center

Fax No. (404) 679-4093 Fax No. (413) 253-8461 Denver, CO 80225
Telephone No. (303) 236-8116
Fax No. (303) 236-6958
Region 7 Alaska State Office
1011 East Tudor Rd.
Anchorage, AK 99503
Telephone No. (907) 786-3455
Fax No. (907) 786-3847
NATIONAL PARK SERVICE (NPS)
HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room
Administrative Program Center P.O.'Box 37127 Administrative Program Center
Org Code 2605 Washington, DC 20013-7127 1201 Eye St.,, NW.
1849 C St., NW. Telephone No. (202) 208-6843 12 Floor

Washington, DC 20240
Telephone No. (202) 354-1925
Fax No. (202) 371-6741

Fax No. (202) 219-0910

Washington, DC 20005
Telephone No. (202) 354-1925
Fax No. (202) 371-6741

NPS REGIONAL/FIELD OFFICES

Alaska Region

2525 Gambell St.

Anchorage, AK 99503-2892
Telephone No. (907) 257-2548
Fax No. (907) 257-2533

National Capital Region

1100 Ohio Dr., SW.
Washington, DC 20242
Telephone No. (202) 619-7177
Fax No. (202) 619-7062

Pacific West Region

1111 Jackson St., Suite 700
Oakland, CA 94607

Telephone No. (510) 817-1320
Fax No. (510) 817-1325

Intermountain Region

P.O. Box 25287

Denver, CO 80225

Telephone No. (303) 969-2062

Midwest Region

1709 Jackson St.

Omaha, NE 68102

Telephone No. (402) 221-3448

Northeast Region

U.S. Customs House, 3™ Floor
200 Chestnut St.

Philadelphia, PA 19106

Fax No. (303) 969-2002 Fax No. (402) 341-2039 Telephone No. (215) 597-7384
Fax No. (215) 597-0065

Southeast Region Denver Service Center Harpers Ferry Center

100 Alabama St., SW 12795 West Alameda Pkwy. P.O. Box 50

1924 Building

Atlanta, GA 30303

Telephone No. (404) 562-3182
Fax No. (404) 562-3263

Denver, CO 80225-0187
Telephone No. (303) 969-2131
Fax No. (303) 987-6658

Harpers Ferry, WV 25425
Telephone No. (304) 535-6276
Fax No. (304) 535-2929
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BUREAU OF LAND MANAGEMENT (BLM)
HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room
MS-WO-560 MS-WO-610 1620 L St., NW. - Room 750

1620 L St., NW., Room 725
Washington, DC 20240

Telephone No. (202) 452-5086
Fax No. (202) 452-5002

1620 L St., NW., Room 406
Washington, DC 20240
Telephone No. (202) 452-5125
Fax No. (202) 452-5124

Washington, DC 20240
Telephone No. (202) 452-5193
Fax No. (202) 452-0395

BLM REGIONAL/FIELD OFFICES

Alaska State Office Arizona State Office California State Office

222 West 7" Ave., # 13 222 North Central Ave. Federal Building

Anchorage, AK 99513-5076 Phoenix, AZ 85004-2203 2800 Cottage Way

Telephone No. (907) 271-5054 Telephone No. (602) 417-9364 Sacramento, CA 95825-0451

Fax No. (907) 271-3624 Fax No. (602) 417-9556 Telephone No. (916) 978-4409

Fax No. (916) 978-4416
Colorado State Office Eastern States Office Idaho State Office
‘| 2850 Youngfield St. 7450 Boston Blvd. 1387 South Vinnell Way

Lakewood, CO 80215-7076 Springfield, VA 22153 Boise, ID 83709-1657

Telephone No. (303) 239-3600 Telephone No.  (703) 440-1634 Telephone No. (208) 373-3947

Fax No. (303) 239-3933 Fax No. (703) 440-1687 Fax No. (208) 373-3904

Montana State Office Nevada State Office New Mexico State Office

P.O. Box 36800 1340 Financial Blvd. 1474 Rodeo Rd.

Billings, MT 59107-6800 P.O. Box 1200 P.O. Box 27115

Telephone No. (406) 896-5069 Reno, NV 89520 Santa Fe, NM 87502-0115

Fax No. (406) 896-5298 Telephone No. (775) 861-6632 Telephone No. (505) 438-7636
Fax No. (775) 861-6411 Fax No. (505) 438-7435

Oregon State Office Utah State Office Wyoming State Office

P.O. Box 2965 Box 45155 5353 Yellowstone Rd.

Portland, OR 97208 Salt Lake City, UT 84145-0155 Cheyenne, WY 82009

Telephone No. (503) 952-6276 Telephone No. (801) 539-4161 Telephone No. (307) 775-6066

Fax No. (503) 952-6308 Fax No. (801) 539-4183 Fax No. (307) 775-6082

National Interagency Fire Center
3833 South Development Ave.
Boise, ID 83705-5354

Telephone No. (208) 387-5360
Fax No. (208) 387-5359

Denver Area Service Center
Denver Federal Center

Building 50, HR-250

Denver, CO 80225-0047
Telephone No. (303) 236-6362
Fax No. (303) 236-0711

National Training Center
9828 N. 31* Ave.
Phoenix, AZ 85051
Telephone No.

Fax No.

(602) 906-5572
(602) 906-5619
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BLM READING ROOMS

Information Access Center

222 West 7th Ave. #13
Anchorage, AK 99513
Telephone No. (907) 271-5960
Fax No. (907) 271-3624

Information Access Center

222 North Central Ave.
Phoenix, AZ 85004-2203
Telephone No. (602) 417-9200
Fax No. (602) 417-9556

Information Access Center
2800 Cottage Way

Sacramento, CA 95825-0451
Telephone No. (916) 978-4401
Fax No. (916) 978-4416

Information Access Center
2850 Youngfield St.

Lakewood, CO 80215
Telephone No. (303) 239-3600
Fax No. (303) 239-3933

Information Access Center

7450 Boston Blvd.

Springfield, VA 22153
Telephone No. (703) 440-1600
Fax No. (703) 440-1609

Information Access Center

1387 S. Vinnell Way

Boise, ID 83709-1657
Telephone No. (208) 373-3889
Fax No. (208) 373-3899

Information Access Center

P.O. Box 36800

Billings, MT 59107-6800
Telephone No. (406) 896-5069
Fax No. (406) 896-5298

Information Access Center

P.O. Box 12000

1340 Financial Blvd.

Reno, NV 89520

Telephone No. (702) 861-6500
Fax No. (702) 861-6606

Information Access Center

1474 Rodeo Rd.

Santa Fe, NM 87505

Telephone No. (505) 438-7400
Fax No. (505) 438-7435

Information Access Center

P.O. Box 2965

1515 SW Fifth Ave.

Portland, OR 97208

Telephone No. (503) 952-6001

Information Access Center

324 South State St.

Fourth Floor

Salt Lake City, UT 84145
Telephone No. (801) 539-4001

Information Access Center
5353 Yellowstone Road
Cheyenne, WY 82009
Telephone No. (307) 775-6256
Fax No. (307) 775-6129

Fax No. (503) 952-6422 Fax No. (801) 539-4230
MINERALS MANAGEMENT SERVICE (MMS)
HEADQUARTERS
FOIA Officer Public Affairs Office

381 Elden St. MS-2200
Herndon, VA 20170-4817
Telephone No. (703) 787-1132
Fax No. (703) 787-1207

Telephone No
' Fax No.

Office of Communications
1849 C St., NW MS-0200
Washington, DC 20240

. (202) 208-3985
(202) 208-3968

MMS REGIONAL/FIELD OFFICES

Minerals Revenue Management
P.O. Box 25165, MS-320B2
Denver, CO 80225-0165
Telephone No. (303) 231-3316
Fax No. (303) 231-3781

Offshore Minerals Management
381 Elden St. MS-4063
Herndon, VA 20170-4817
Telephone No. (703) 787-1689
Fax No. (703) 787-1922

Gulf Of Mexico

1201 Elmwood Park Blvd., MS-5030
New Orleans, LA 70123-2394
Telephone No. (504) 736-2513

Fax No. (504) 736-2977

Alaska

949 East 36™ Ave., Rm 300, MS-800
Anchorage, AK 99508-4302
Telephone No. (907) 271-6621

Fax No. (907) 271-6805

Pacific

770 Paseo Camarillo, MS-7001
Camarillo, CA 93010-6064
Telephone No. (805) 389-7621
Fax No. (805) 389-7689

1201 Elmwood Park Blvd., MS-2620
New Orleans, LA 70123-2394
Telephone No. (504) 736-2878

Fax No. (504) 736-2478

Southern Administrative Service Center

Western Administrative Service Center
P.O. Box 25165, MS-2700

Denver, CO 80225-0165

Telephone No. (303) 275-7305

Fax No. (303) 275-7347

Reading Room

Telephone No.
Fax No.

Public Information Office
1201 Elmwood Park Blvd.
New Orleans, LA 70123-2394

(800) 200-GULF
(504) 736-2602
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OFFICE OF SURFACE MINING (OSM)

HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room
MS-326, SIB MS-262, SIB Contact: OSM FOIA Officer
1951 Constitution Ave., NW. 1951 Constitution Ave., , NW. Room 263, SIB
Washington, DC 20240 Washington, DC 20240 1951 Constitution Ave., NW.

Telephone No. (202) 208-2961
Fax No. (202) 219-3100

Telephone No. (202) 208-2534
Fax No. (202) 501-0549

Washington, DC 20240
Telephone No. (202) 208-2961
Fax No. (202) 501-4734

OSM REGIONAL/FIELD OFFICES

Appalachian Region

FOIA Coordinator

3 Parkway Center

Pittsburgh, PA 15220
Telephone No. (412) 937-2146
Fax No. (412) 937-2177

Virginia State Office

Big Stone Gap Field Office
1941 Neeley Rd., Suite 201
Compartment 116

Big Stone Gap, VA 24219
Telephone No. (540) 523-0000
Fax No. (540) 523-5053

West Virginia State Office
Charleston Field Office

1027 Virginia St., East
Charleston, WV 25301
Telephone No. (304) 347-7162
Fax No. (304) 347-7170

Ohio, Maryland, Michigan State Office
4480 Refugee Rd., Suite 201
Columbus, OH 43232

Telephone No. (614) 866-0578

Massachusetts, Pennsylvania, Rhode
Island State Office

415 Market St., Suite 3C
Harrisburg, PA 17101

Georgia, North Carolina, Tennessee
State Office

Knoxville Field Office

530 Gay St., Suite 500

Fax No. (614) 469-2506 Telephone No. (717) 782-4036 Knoxville, TN 37902
Fax No. (717) 782-3771 Telephone No. (423) 545-4103
Fax No. (423) 545-4111
Kentucky State Office

Lexington Field Office

2675 Regency Rd.

Lexington, KY 40503
Telephone No. (606) 233-2896
Fax No (606) 233-2895

Mid-Continent Region

Iowa, Kansas, Missouri State Office
Alton Federal Building

501 Belle St.

Alton, IL 62002

Telephone No. (618) 463-6463
Fax No. (618) 463-6470

Alabama, Mississippi State Office
Birmingham Field Office

135 Gemini Circle, Suite 215
Homewood, AL 35209
Telephone No.  (205) 290-7286
Fax No. (205) 290-7280

Indiana, Illinois State Office
Indianapolis Field Office

575 North Pennsylvania St., Room 301
Indianapolis, IN 46204

Telephone No. (317) 226-6700

Fax No. (317) 226-6182

Arizona, Louisiana, Oklahoma, Texas
State Office

Tulsa Field Office

5100 East Skelly Dr., Suite 470
Tulsa, OK 74135

Telephone No. (918) 581-6430

Fax No. (918) 581-6419
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Western Region

Western Regional Office

1999 Broadway, Suite 3320
Denver, CO 80202

Telephone No (303) 844-1435

Arizona, California, New Mexico State
Office

Albuquerque Field Office

505 Marquette NW., Suite 1200

Idaho, Montana, North Dakota, South
Dakota, Wyoming State Office
Casper Field Office

100 East B St., Room 2128

Casper, WY 82601-1918

Fax No. (303) 844-1522 Albuquerque, NM 87102
Telephone No. (505) 248-5070 Telephone No. (307) 261-6542
Fax No. (505) 248-5081 Fax No. (307) 261-6552
FIELD READING ROOMS

Contact: OSM FOIA Coordinators at the region/field locations

U.S. GEOLOGICAL SURVEY (USGS)

HEADQUARTERS

FOIA Officer

12201 Sunrise Valley, Dr., MS-807
Reston, VA 20192

Telephone No. (703) 648-7313

Public Affairs Office

Office of Communications

12201 Sunrise Valley Dr., MS-119
Reston, VA 20192

Reading Room

USGS Library

12201 Sunrise Valley Dr.
Reston, VA 20192

Fax No. (703) 648-7198 Telephone No. (703) 648-4460 Telephone No. (703) 648-4302
Fax No. (703) 648-4466 Fax No. (703) 648-6373
USGS REGIONAL/FIELD OFFICES
Eastern Regional Office Central Regional Office Western Regional Office

12201 Sunrise Valley Dr., MS-151
Reston, VA 20192
Telephone No. (703) 648-7209

Denver Federal Center
Building 53, MS- 201
Room H1927

345 Middlefield Rd., MS-211
Menlo Park, CA 94025-3591
Telephone No. (650) 329-4458

Fax No. (703) 648-4588 P.O. Box 25046 Fax No. (650) 329-5095
Denver, CO 80225
Telephone No. (303) 236-9201
Fax No. (303) 236-5882
BUREAU OF RECLAMATION (BOR)
HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room

P.O. Box 25007, D-7924
Denver, CO 80225-0007
Telephone No. (303) 445-2048
Fax No. (303) 445-6575

P.O. Box 25007, D-1540
Denver, CO 80225-0007
Telephone No. (303) 236-7000
Fax No. (303) 236-9235

Reclamation Library

P.O. Box 25007, D-7925
Denver, CO 80225-0007
Telephone No.  (303) 445-2072
Fax No. (303) 445-6303

BOR REGIONAL/FIELD OFFICES

Great Plains Region

P.O. Box 36900, GP-3100
Billings, MT 59107-6900
Telephone No. (406) 247-7620
Fax No. (406) 247-7622

Lower Colorado Region

P.O. Box 61470, LC-5301
Boulder City, NV 89006-1470
Telephone No. (702) 293-8071
Fax No. (702) 293-8615

Mid-Pacific Region

2800 Cottage Way, MP-3000
Sacramento, CA 95825-1898
Telephone No. (916) 978-5552
Fax No. (916) 978-5176

Pacific Northwest Region

1150 North Curtis Rd., PN-7600
Boise, ID 83706-1234
Telephone No. (208) 378-5120
Fax No. (208) 378-5129

Fax No.

Upper Colorado Region

125 South State St., Room 6107, UC482
Salt Lake City, UT 84138-1102
Telephone No. (801) 524-3655

(801) 524-5499
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BUREAU OF INDIAN AFFAIRS (BIA)

HEADQUARTERS
FOIA Officer Public Affairs Office Reading Room
MS-4140, MIB, Code 100F MS-4542, MIB, Code 105 Room 2618, MIB
1849 C St., NW. 1849 C St., NW. 1849 C St., NW.
Washington, DC 20240 Washington, DC 20240 Washington, DC 20240
Telephone No. (202) 208-2977 Telephone No. (202) 219-3710 Telephone No.  (202) 208-2977
Fax No. (202) 208-4807 Fax No. (202) 501-1516 Fax No. (202) 208-4807

BIA REGIONAL/FIELD OFFICES

Pacific Region (California)
2800 Cottage Way

Sacramento, CA 95825
Telephone No. (916) 978-6067
Fax No. (916) 978-6099

Great Plains Region (Nebraska, North
Dakota, South Dakota)

115 4* Ave,, SE.

Aberdeen, SD 57401

Telephone No. (605) 226-7343

Southwest Region (Colorado, New
Mexico)

615 First St., NW.

Albuquerque, NM 87125
Telephone No. (505) 346-7592

P.O. Box 25520

Juneau, AK 99802-5520
Telephone No. (907) 586-7454
Fax No. (907) 586-7064

Fax No. (605) 226-7446 Fax No. (505) 346-7151
Southern Plains Region (Kansas, Rocky Mountain Region (Montana, Eastern Region (Florida, Louisiana,
Western Oklahoma, Texas) Wyoming) Alabama, Maine, Connecticut,
WCD Office Complex 316 North 26 St. Massachusetts, Rhode Island,
P.O. Box 368 Billings, MT 59101 Tennessee, Mississippi, New York,
Anadarko, OK 73005 Telephone No. (406) 247-7988 North Carolina, South Carolina)
Telephone No. (405) 247-5059, Fax No. (406) 247-7566 711 Stewarts Ferry Pike

ext. 221 Nashville, TN 37214
Fax No. (405) 247-6989 Telephone No. (615) 467-2931
Fax No. (615) 467-2964

Alaska Region (Alaska) Midwest Region (Iowa, Michigan, Eastern Oklahoma Region (Oklahoma

Minnesota, Wisconsin)

One Federal Dr., Room 550

Ft. Snelling, MN 55111

Telephone No. (612) 713-4400,
ext. 1182

Fax No. (612) 713-4453

State Office)

101 North 5% St.

Muskogee, OK 74401

Telephone No. (918) 687-2414
Fax No. (918) 687-2285

Navajo Region (Navajo Reservation
only: Arizona, New Mexico, Utah)
P.O. Box 1060

Gallup, NM 87305

Telephone No. (505) 863-8240
Fax No. (505) 863-8324

Western Region (Arizona, California,
Nevada, Utah)

Two Arizona Center

400 N. 5% St.

Phoenix, AZ 85001

Telephone No. (602) 379-6761
Fax No. (602) 379-4057

Northwest Region (Idaho, Oregon,
Washington, Metlakatla Alaska)
911 NE 11* Ave.

Portland, OR 97232
Telephone No. (503) 231-2229
Fax No. (503) 231-6731

BILLING CODE 4310-RK-C

Note: For more information on FOIA,
including the most current listing of FOIA
Contacts, visit DOI’s FOIA home page at
http://www.doi.gov/foia/.

Appendix B to Part 2—Internet
Addresses

1. Department of the Interior (DOI) Home
Page: http://www.doi.gov

2. DOI FOIA Home Page: http://
www.doi.gov/foia/

3. DOI Reference Guide for Obtaining
Information: http://www.doi.gov/foia/
foitabl.htm

4. List of DOI Public Affairs Offices: http:/

/www.doi.gov/foia/list.html

9. Index of Frequently Requested
Documents: http://www.doi.gov/foia/
freq.html

10. DOI's Frequently Requested
Documents: http://www.doi.gov/foia/

5. DOI FOIA Contacts: http://www.doi.gov/  frrindex.html

foia/contacts.html

6. DOI FOIA Regulations (43 GFR, Part 2,
Subparts A and B): http://www.doi.gov/foia/

foiaregs.html

7. DOI FOIA Policy and Guidance: http://

www.doi.gov/foia/policy.html
8. Electronic Reading Room: http://
www.doi.gov/foia/readroom.html

11. FOIA Annual Reports to Congress:
http://www.doi.gov/foia/report.html

12. DOI’s Library: http://library.doi.gov

13. General Records Schedule 14,
Information Services Records: http://
ardor.nara.gov/grs/grs14.html

14. DOI Records Management Program:
http://www.doi.gov/ocio/records/
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15. DOI Privacy Act Program: http://
www.doi.gov/ocio/privacy/

16. DOI Privacy Act Officers: http://
www.doi.gov/ocio/privacy/
doi_privacy_act_officers.htm

17. DOI Privacy Act Regulations: http://
www.doi.gov/foia/43cfrsub.html

18. DOI Privacy Act Systems of Records
Notices: http://www.access.gpo.gov/su_docs/
aces/1999_pa.html

19. FirstGov Portal: http://www.firstgov.gov

Note: See DOI’s FOIA home page at http:/
/www.doi.gov/foia/ for the most current
listing of FOIA-related website addresses.

Appendix C to Part 2—Fee Schedule

If you submit a FOIA request, the bureau
will charge you to search for, review, and
duplicate the requested records according to
your fee category (see §§2.16 and 2.17) and
the following fee schedule. In addition, the

bureau will charge you for any special
handling or services performed in connection
with processing your request and/or appeal
under Subparts C and D of this part. The
following fees will be used by all bureaus of
the Department; these fees apply to services
performed in making documents available for
public inspection and copying under Subpart
B of this part as well. The duplicating fees
also are applicable to records provided in
response to requests made under the Privacy
Act. Fees will not be charged under either the
FOIA or the Privacy Act where the total
amount of fees for processing the request is
$30 or less (see § 2.16(b)(2)), where the
requester has met the requirements for a
statutory fee waiver, or where the bureau has
granted a discretionary fee waiver (see
§§2.19 and 2.20).

(1) Search and review (review applies to
commercial-use requesters only). Fees are
based on: the average hourly salary (base

salary plus DC locality payment), plus 16
percent for benefits, of employees in the
following three categories. The average grade
was established by surveying the bureaus to
obtain the average grade of employees
conducting FOIA searches and reviews. Fees
will be increased annually consistent with
Congressionally approved pay increases. Fees
are charged in quarter hour increments.

(a) Clerical—Based on GS-6, Step 5, pay
(all employees at GS—-7 and below)

(b) Professional—Based on GS-11, Step 7,
pay (all employees at GS—8 through GS—12)

(c) Managerial—Based on GS—14, Step 2,
pay (all employees at GS—13 and above)

Note: Fees for the current fiscal year are
posted on DOI's FOIA home page (see
Appendix B). If you do not have access to the
Internet, please call the Departmental FOIA
Officer (see Appendix A) for a copy of the fee
schedule.

Fee

(2) Duplication:

Pages no larger than 8.5 x 14 inches, when reproduced by standard office copy-

ing machines.

Color copies of pages no larger than 8.5 x 11 inches

Pages larger than 8.5 x 14 inches

Color copies of pages no larger than 11 x 17 inches
Photographs and records requiring special handling (e.g., because of age, size,

or format).
(3) Electronic records:

Charges for services related to processing requests for electronic records

(4) Certification

Each certificate of verification attached to authenticate copies of records

(5) Postage/Mailing:

Charges that exceed the cost of first class postage. Examples of such charges

are express mail or overnight delivery.
(6) Other Services:

Cost of special services or materials, other than those provided for by this fee
schedule, when requester is notified of such costs in advance and agrees to

pay them.

Fee
$.25

$.90 per page
Direct cost to DOI
$1.50 per page
Direct cost to DOI

$.13 per page ($.26 for double-sided copying)

Direct cost to DOI

Postage or Delivery charge

Direct cost to DOI

Appendix D to Part 2—Fee Waiver
Criteria

If you are seeking a fee waiver, it is your
responsibility to provide detailed
information to support your request. You
must submit this information with your FOIA
request. You should explain the significance
of the release of the information to the
public’s understanding of the Government’s
operations and activities based on your
understanding of the type of information that
you are requesting. Each fee waiver request
is judged on its own merit—we do not grant
“blanket” fee waivers, i.e., obtaining a fee
waiver once does not mean you will obtain
a subsequent fee waiver. Please note that
inability to pay is not sufficient to justify a
fee waiver.

(a) The statutory requirement for granting
a fee waiver is that release of the information
must be in the public interest because it—

(1) Is likely to contribute significantly to
public understanding of the operations and
activities of the Government; and

(2) Is not primarily in your commercial
interest.

(b) In deciding whether you are entitled to
a fee waiver, the bureau will consider the
criteria in paragraphs (1) through (4), below.

Your request for a fee waiver must address
each of these criteria.

(1) How do the records concern the
operations or activities of the Government?

(2) If the records concern the operations or
activities of the Government, how will
disclosure likely contribute to public
understanding of these operations and
activities?

(i) How are the contents of the records you
are seeking meaningfully informative on the
Department’s or a bureau’s operations and
activities? Is there a logical connection
between the content of the records and the
operations or activities you are interested in?

(ii) Other than enhancing your knowledge,
how will disclosure of the requested records
contribute to the understanding of the public
at large or a reasonably broad audience of
persons interested in the subject?

(iii) Your identity, vocation, qualifications,
and expertise regarding the requested
information (whether you are affiliated with
a newspaper, college or university, have
previously published articles, books, etc.)
may be relevant factors. However, merely
stating that you are going to write a book,
research a particular subject, or perform
doctoral dissertation work, is insufficient,
without demonstrating how you plan to

disclose the information in a manner which
will be informative to a reasonably broad
audience of persons interested in the subject.

(iv) Do you have the ability and intention
to disseminate the information to the general
public or a reasonably broad audience of
persons interested in the subject?

(A) How and to whom do you intend to
disseminate the information?

(B) How do you plan to use the information
to contribute to public understanding of the
Government’s operations or activities?

(3) If there is likely to be a contribution to
public understanding, will release of the
requested records contribute significantly to
public understanding?

(i) Is the information being disclosed new?

(ii) Does the information being disclosed
confirm or clarify data which has been
released previously?

(iii) How will disclosure increase the level
of public understanding of the operations or
activities of the Department or a bureau that
existed prior to disclosure?

(iv) Is the information already publicly
available? If the Government previously has
published the information you are seeking or
it is routinely available to the public in a
library, reading room, through the Internet, or
as part of the administrative record for a
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particular issue (e.g., the listing of the spotted
owl as an endangered species), it is less
likely that there will be a significant
contribution from release.

(4) Would disclosure be primarily in your
commercial interest?

(i) Do you have a commercial interest that
would be furthered by disclosure? A
commercial interest is a commercial, trade, or
profit interest as these terms are commonly
understood. Your status as ‘“profitmaking” or
“non-profitmaking” is not the deciding
factor. Not only profitmaking entities, but
other organizations or individuals may have
a commercial interest to be served by
disclosure, depending on the circumstances
involved.

(ii) If you do have a commercial interest
that would be furthered by disclosure, would
disclosure be primarily in that interest?
Would the public interest in disclosure be
greater than any commercial interest you or
your organization may have in the
documents? If so, how would it be greater?

(iii) Your identity, vocation, and the
circumstances surrounding your request are
all factors to be considered in determining
whether disclosure would be primarily in
your commercial interest. For example:

(A) If you are a representative of a news
media organization seeking information as
part of the news gathering process, we will
presume that the public interest outweighs
your commercial interest.

(B) If you represent a business/corporation/
association or you are an attorney
representing such an organization, we will
presume that your commercial interest
outweighs the public interest unless you
demonstrate otherwise.

(c) If the bureau cannot make a
determination based on the information you
have provided, it may ask you for additional
justification regarding your request.

Appendix E to Part 2—FOIA
Exemptions

Under the FOIA (5 U.S.C. 552(b)), there are
nine exemptions which may be used to
protect information from disclosure. The
Department has paraphrased the exemptions,
below, for your information. The paraphrases
are not intended to be interpretations of the
exemptions.

(1) National security information
concerning national defense or foreign
policy, provided that such information has
been properly classified, in accordance with
an Executive Order;

(2) Information related solely to the
internal personnel rules and practices of an
agency;

(3) Information specifically exempted from
disclosure by statute (other than the Privacy
Act or the Trade Secrets Act), provided that
such statute:

(A) Requires that the matters be withheld
from the public in such a manner as to leave
no discretion on the issue; or

(B) Establishes particular criteria for
withholding or refers to particular types of
matters to be withheld;

(4) Trade secrets and commercial or
financial information which is obtained from
a person and is privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters, which would not be

available by law to a party other than an
agency in litigation with the agency;

(6) Personnel and medical files and similar
files, the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy;

(7) Records or information compiled for
law enforcement purposes, the release of
which:

(A) Could reasonably be expected to
interfere with enforcement proceedings;

(B) Would deprive a person of a right to a
fair trial or an impartial adjudication;

(C) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(D) Could reasonably be expected to
disclose the identity of a confidential source;

(E) Would disclose techniques, procedures,
or guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to
risk circumvention of the law; or

(F) Could reasonably be expected to
endanger the life or physical safety of any
individual.

(8) Information contained in or related to
examination, operating, or condition reports,
prepared by, or on behalf of, or for the use
of an agency responsible for regulating or
supervising financial institutions; and

(9) Geological and geophysical information
and data, including maps, concerning wells.

Appendix F to Part 2—Mineral Leasing
Act and Mineral Leasing Act for
Acquired Lands—Special Rules

(a) Definitions. As used in the section:

(1) Exploration license means a license
issued by the Secretary of the Interior to
conduct coal exploration operations on land
subject to the Mineral Leasing Act, under 30
U.S.C. 201(b), or subject to the Mineral
Leasing Act for Acquired Lands, under 30
U.S.C. 351-360.

(2) Fair-market value of coal to be leased
means the minimum amount of a bid the
Secretary is willing to accept in leasing coal
within leasing tracts offered in general lease
sales or reserved and offered for lease to
public bodies, including Federal agencies,
rural electric cooperatives, or non-profit
corporations controlled by any of such
entities, under 30 U.S.C. 201(a)(1) or 30
U.S.C. 351-360.

(3) Information means data, statistics,
samples and other facts, whether analyzed or
processed or not, pertaining to Federal coal
resources.

(b) Applicability. This Appendix applies to
the following categories of information:

(1) Category A. Information provided to or
obtained by a bureau under 30 U.S.C.
201(b)(3) (and corresponding information
under 30 U.S.C. 351-360) from the holder of
an exploration license;

(2) Category B. Information acquired from
commercial or other sources under service
contract with United States Geological
Survey (USGS) under 30 U.S.C. 208-1(b)
(and corresponding information under 30
U.S.C. 351-360), and information developed
by USGS under an exploratory program
authorized by 30 U.S.C. 208-1 (and
corresponding information under 30 U.S.C.
351-360);

(3) Category C. Information obtained from
commercial sources which the commercial
source acquired while not under contract
with the United States Government;

(4) Category D. Information provided to the
Secretary by a Federal department or agency
under 30 U.S.C. 208—1(e) (and corresponding
information under 30 U.S.C. 351-360); and

(5) Category E. The fair-market value of
coal to be leased and comments received by
the Secretary with respect to such value.

(c) Availability of information. Information
obtained by the Department from various
sources will be made available to the public
as follows:

(1) Category A—Information. Category A
information must not be disclosed to the
public until after the areas to which the
information pertains have been leased by the
Department, or until the Secretary
determines that release of the information to
the public would not damage the competitive
position of the holder of the exploration
license, whichever comes first.

(2) Category B—Information. Category B
information must not be withheld from the
public; it will be made available by means of
and at the time of open filing or publication
by USGS.

(3) Category C—Information. To the extent
Category C information is proprietary, such
information must not be made available to
the public until after the areas to which the
information pertains have been leased by the
Department.

(4) Category D—Information. To the extent
Category D information is proprietary, the
Department will withhold the information
from the public for the length of time the
department or agency providing the
information agreed to when it obtained the
information.

(5) Category E—Information. Category E
information must not be made public until
the lands to which the information pertains
have been leased, or until the Secretary has
determined that its release prior to the
issuance of a lease is in the public interest.

[FR Doc. 02-25970 Filed 10-18-02; 8:45 am]
BILLING CODE 4310-RK-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 02-2228]

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
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these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Red
4735 (1993).

DATES: Effective October 21, 2002.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted September 4, 2002,
and released September 20, 2002. The
full text of this Commission decision is
available for inspection and copying
during regular business hours at the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863—2898, or
via e-mail qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 296B
and adding Channel 296C1 at Needles.

3. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 239C1 and adding
Channel 239C2 at Valdosta.

4. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Channel 240A and adding
Channel 240C3 at Weston.

5. Section 73.202(b), the Table of FM
Allotments under South Dakota, is
amended by removing Channel 222C
and adding Channel 222C1 at Rapid
City.

6. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 254C3
and adding Channel 254C2 at Mabton.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 02-26232 Filed 10-18-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-2257; MB Docket No. 02-110; RM—
10406]

Radio Broadcasting Services; Rose
Hill and La Grange, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 284C3 for Channel 284A at
Rose Hill, North Carolina, reallots
Channel 284C3 to La Grange, North
Carolina, and modifies the license for
Station WZUP to specify operation at La
Grange in response to a petition filed by
Conner Media, Inc. See 67 FR 38244,
June 3, 2002. The coordinates for
Channel 284C3 at La Grange are 35—16—
00 and 77-58-00. With this action, this
proceeding is terminated.

DATES: Effective November 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 02-110,
adopted September 4, 2002, and
released September 20, 2002. The full
text of this Commission decision is
available for inspection and copying
during regular business hours in the
FCC’s Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC, 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, telephone 202-863-2893,
facsimile 202—-863—-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Carolina, is
amended by adding La Grange, Channel
284(C3 and by removing Rose Hill,
Channel 284A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 02—26230 Filed 10-18—-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-2227; MB Docket No. 02-118; RM—
10394]

Radio Broadcasting Services; Ridgway
and Rangely, CO

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the
Commission substitution of Channel
279C1 for Channel 279C2 at Ridgway,
Colorado, and the modification of
Station KBNG’s authorization
accordingly, and the substitution of
Channel 257C1 for vacant Channel
279C1 at Rangely, Colorado, to
accommodate the modification. See 67
FR 40907 (06/14/2002). Channel 279C2
is allotted at Ridgway with a site
restriction of 11.9 kilometers (7.4 miles)
north of the community at coordinates
38-15-26 NL and 107—46-54 WL.
Channel 257C1 can be allotted at
Rangely at petitioner’s suggested site 5.0
kilometers (3.1 miles) northwest of the
community at coordinates 40-7—-12 NL
and 108-50-29 WL.

DATES: Effective November 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02—-118,
adopted September 4, 2002, and
released September 20, 2002. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW., Washington, DC. This
document may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
1I, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
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863-2893, facsimile 202-863-2898, or  PART 73—RADIO BROADCAST Channel 279C1 at Rangley and by

via e-mail qualexint@aol.com. SERVICES adding Channel 279C1 and removing

List of Subjects in 47 CFR Part 73 1. The authority citation for Part 73 Channel 279C2 at Ridgway.
continues to read as follows: Federal Communications Commission.

Radio, Radio broadcasting. John A. Karousos,

Authority: 47 U.S.C. 154, 303, 334, and

Part 73 of Title 47 of the Code of 336. Assistant Chief, Audio Division, Media
Federal Regulations is amended as 2. Section 73.202(b), the Table of FM ~ Bureau.
follows: Allotments under Colorado, is amended [FR Doc. 02-26227 Filed 10-18-02; 8:45 am]

by adding Channel 257C1 and removing  BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 67, No. 203

Monday, October 21, 2002

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 104, 105, 108 and
109

[Notice 2002-19]

Bipartisan Campaign Reform Act of
2002; Reporting

AGENCY: Federal Election Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Election
Commission seeks comments on the
proposed regulations relating to new
requirements for the reporting of
electioneering communications and
independent expenditures, monthly
reporting by national political party
committees and quarterly reporting by
the principal campaign committees of
candidates for the House of
Representatives and Senate, as well as
reporting related to building funds.
These regulations would implement
several requirements in the Bipartisan
Campaign Reform Act of 2002 (“BCRA”)
that significantly amend the Federal
Election Campaign Act of 1971, as
amended (“FECA” or “‘the Act”). Please
note that the Commission has not made
a final decision on any of these
proposals. Further information is
contained in the SUPPLEMENTARY
INFORMATION that follows.

DATES: Comments must be received on
or before November 8, 2002.

ADDRESSES: All comments should be
addressed to Mr. John Vergelli, Acting
Assistant General Counsel, and must be
submitted in either electronic or written
form. Electronic mail comments should
be sent to BCRAreport@fec.gov and must
include the full name, electronic mail
address, and postal service address of
the commenter. Electronic mail
comments that do not contain the full
name, electronic mail address, and
postal service address of the commenter
will not be considered. Faxed comments
should be sent to (202) 219-3923, with
printed copy follow-up to ensure
legibility. Written comments and
printed copies of faxed comments

should be sent to the Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. Commenters are
strongly encouraged to submit
comments electronically to ensure
timely receipt and consideration. The
Commission will make every effort to
post public comments on its web site
within ten business days of the close of
the comment period.

FOR FURTHER INFORMATION CONTACT: MTr.
John Vergelli, Acting Assistant General
Counsel, or Ms. Cheryl Fowle, Attorney,
999 E Street, NW., Washington, DC
20463, (202) 694—1650 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
2002 (“BCRA”), Public Law 107-155,
116 Stat. 81 (March 27, 2002), contains
extensive and detailed amendments to
the Federal Election Campaign Act of
1971, as amended, 2 U.S.C. 431 et seq.
This is one in a series of Notices of
Proposed Rulemakings (“NPRM”) the
Commission has recently published to
meet the rulemaking deadlines set out
in BCRA. The deadline for the
promulgation of these rules is 270 days
after the date of enactment, which is
December 22, 2002.

Introduction

This NPRM addresses: (1) Reporting
of electioneering communications; (2)
reporting of independent expenditures;
(3) quarterly reporting by the principal
campaign committees of candidates for
the House of Representatives and the
Senate; (4) monthly reporting by
political party committees; and (5) the
reporting of funds for political party
committee office buildings.

The Commission sought comments on
two of these topics previously in
Notices of Proposed Rulemakings on
“Electioneering Communications,” 67
FR 51,131 (August 7, 2002); and
“Coordinated and Independent
Expenditures,” 67 FR 60,042
(September 25, 2002). Another topic,
addressing the reporting of funds for the
purchase or construction of party office
buildings, is based on a recently
published final rule (“Prohibited and
Excessive Contributions: Non-Federal
Funds or Soft Money; Final Rule,” 67
FR 49,123 and 49,127 (July 29, 2002)).
The last two topics addressing the
schedule of reporting for national
political party committees and the
principal campaign committees of

House and Senate candidates have not
previously been addressed in a BCRA-
related NPRM.

In BCRA, Congress required the
Commission to promulgate standards for
reporting software, and also imposed
certain other requirements on the
Commission, and on various persons
who file reports with the Commission,
that will take effect when that computer
software becomes available. 2 U.S.C.
434(a)(12). Although these
Congressional mandates are related to
reporting, which is the subject of this
NPRM, the Commission does not
propose to address the mandates here.
The computer software standards will
depend largely upon the results of this
reporting rulemaking, and on the
development of reporting forms
following the completion of this
rulemaking. Therefore, the Commission
proposes to address the mandates in 2
U.S.C. 434(a)(12) as soon as feasible,
and will solicit public comments on the
mandates at that time.

Independent Expenditures and
Electioneering Communications

Proposed 11 CFR 100.19 File, Filed, or
Filing (2 U.S.C. 434(a))

The Commission’s regulations at 11
CFR 100.19 define file, filed, and filing.
Paragraph (a) of section 100.19 would be
unaffected by this rulemaking, except
for a new heading. Proposed paragraph
(b) of section 100.19 would retain the
pre-BCRA general rule that a document
is considered timely filed if it is: (1)
Delivered to the appropriate filing office
(either the Commission or the Secretary
of the Senate), or (2) sent by registered
or certified mail and postmarked by
11:59 p.m. Eastern Standard/Daylight
Time of the prescribed filing date—
except for pre-election reports. The
proposed revisions to paragraph (b) of
section 100.19 would clarify that
paragraph (b) is the general rule, but
does not apply to reports addressed by
paragraph (c) through proposed new
paragraph (f).

Those exceptions would be as
follows: Paragraph (c) for electronic
filing—“filed”” means received by the
Commission at or before 11:59 p.m.
Eastern Standard/Daylight Time on the
filing date; paragraph (d) for 24-hour
and 48-hour reports of independent
expenditures— ‘filed” means received
by the Commission no later than 11:59
p.m. Eastern Standard/Daylight Time of
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the day following (24-hour reports) or
the second day following (48-hour
reports) the date on which the spending
threshold is reached in accordance with
11 CFR 104.4(f); paragraph (e) for “48-
hour notices of last-minute
contributions” (48-hour notices filed by
authorized committees of candidates of
contributions of $1,000 or more received
after the 20th day but more than 48
hours before 12:01 a.m. of the day of an
election)—“filed” means received by
the Commission or the Secretary of the
Senate within 48 hours of the receipt of
a “last-minute” contribution of $1,000
or more; proposed paragraph (f) for 24-
hour statements of electioneering
communications—*filed’”” means
received by the Commission by 11:59
p-m. Eastern Standard/Daylight Time of
the day following the disclosure date
(see 11 CFR 104.20).

Paragraphs (c) and (e) of §100.19
would remain unchanged, except for
new headings.

Proposed revisions to paragraph (d) of
section 100.19 would also require that
the new 48-hour reports of independent
expenditures, like the 24-hour reports,
must be received rather than filed by the
filing deadline. The proposed 48-hour
reporting provision would allow filers
to submit their reports using facsimile
machines or electronic mail, as long as
they are not required under 11 CFR
104.18 to file electronically. Under pre-
BCRA paragraph (d) of §100.19, 24-hour
reports of independent expenditures are
only considered timely filed if they are
received by the Commission or
Secretary of the Senate within 24 hours
of the time the expenditure is made.?
Sending 24-hour reports by mail is not
a viable option because it is unlikely
these reports will be received by the
Commission within 24 hours of the
making of the expenditure. See “Final
Rules and Explanation and Justification
for 11 CFR 100.19,” 67 FR 12,834
(March 20, 2002). Pre-BCRA paragraph
(d) also states that 24-hour reports may
be filed by facsimile machine or
electronic mail, in addition to other
permissible means of filing (e.g., hand-
delivery or overnight courier). Because
the reasons behind the handling of 24-
hour reports apply equally to the
essentially similar 48-hour reports, the

1 Note that BCRA, as passed on February 14,
2002, in the House of Representatives and on March
20, 2002, in the Senate, would have required 24-
hour reports to be filed rather than received within
24 hours of the time the independent expenditure
was made. In technical corrections to BCRA,
Congress amended section 212 of BCRA by
reinstating the received requirement. H.R. Con. Res.
361, March 22, 2002.

Commission is proposing this parallel
rule.

Under 2 U.S.C. 434(f)(1),
electioneering communications must be
reported within 24 hours of the
“disclosure date.” See proposed 11 CFR
104.20. The Commission proposes to
add new paragraph (f) to 11 CFR 100.19
to require these 24-hour statements to be
received by the Commission no later
than 11:59 p.m. Eastern Standard/
Daylight Time of the day following the
disclosure date, rather than filed by that
time. In addition, to assist filers with
meeting this deadline, the proposed rule
would allow them to file their 24-hour
statements by facsimile machine or
electronic mail. For the same reasons
that are discussed with regard to
proposed paragraph (d) of 11 CFR
100.19, this proposed paragraph would
follow the timing and filing methods of
24-hour reports for independent
expenditures.

11 CFR 104.5(g) and (j) Filing Dates (2
U.S.C. 434(a)(2))

Proposed paragraph (g) of 11 CFR
104.5 would move the pre-BCRA
contents of paragraph (g) to proposed
paragraph (g)(2) with revisions, and
would add a new paragraph (g)(1),
which would require that 48-hour
reports of independent expenditures
must be received by the Commission no
later than 11:59 p.m. Eastern Standard/
Daylight Time of the second day
following the date on which a
communication is publicly distributed
or otherwise publicly disseminated.
Note that the term “publicly
distributed” refers to communications
distributed by radio or television (see 11
CFR 100.29(a)(5)) and the term
“publicly disseminated” refers to
communications that are made public
via other media, e.g., newspaper,
magazines, handbills. Pre-BCRA
paragraph (g) of 11 CFR 104.5 states that
24-hour reports of independent
expenditures must be received by the
appropriate officers no later than 24
hours after such independent
expenditure is made.

Proposed paragraph (j) of §104.5
would address the filing dates for
electioneering communications.
Specifically, it would provide that the
24-hour statements must be received by
the Commission by 11:59 p.m. Eastern
Standard/Daylight Time on the day
following the date of disclosure.

11 CFR 105.2 Place of Filing; Senate
Candidates, Their Principal Campaign
Committees, and Committees
Supporting Only Senate Candidates (2
U.S.C. 434(g)(3))

The Commission’s pre-BCRA
regulations require that 24-hour reports
of independent expenditures supporting
or opposing Senate candidates be filed
with the Secretary of the Senate. See
pre-BCRA 11 CFR 104.4(c), 109.2(b). In
BCRA, Congress establishes the
Commission as the place of filing for
both 24- and 48-hour reports of
independent expenditures, regardless of
the office being sought by the clearly
identified candidate. 2 U.S.C.
434(g)(3)(A). The proposed revisions to
§105.2 would place the text of pre-
BCRA 11 CFR 105.2 in proposed
paragraph (a), adding the heading,
“General Rule.” New proposed
paragraph (b) of 11 CFR 105.2 would be
headed, “Exception,” and would state
that 24- and 48-hour reports of
independent expenditures, must be filed
with the Commission even if the
communication refers to a candidate for
the Senate. 2 U.S.C. 434(f).

11 CFR 104.4 Independent
Expenditures by Political Committees (2
U.S.C. 434(b), (g)

The Commission has established
reporting requirements for political
committees making independent
expenditures in accordance with 2
U.S.C. 434(b) and (g). See pre-BCRA 11
CFR 104.4. Paragraph (a) of §104.4
would be unaffected, other than the
addition of a new heading, a
grammatical correction, and an updated
cross-reference.

Proposed new paragraph (b) would
address reports of independent
expenditures made by a political
committee at any point in the campaign
up to and including the 20th day before
an election. Proposed paragraph (b)(1)
would address independent
expenditures aggregating less than
$10,000 with respect to a given election
during the calendar year, up to and
including the 20th day before an
election. This calendar year aggregation
would be based on 2 U.S.C. 434(b)(4),
which requires calendar year
aggregation for reports of independent
expenditures by political committees.
Under this calendar year approach,
political committees would report the
independent expenditures on Schedule
E of FEC Form 3X, filed no later than
the regular reporting date under 11 CFR
104.5. The Commission would interpret
2 U.S.C. 434(g), added to the Act by
BCRA, to require aggregation toward the
various thresholds for independent
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expenditure reporting to be done on a
per election basis within the calendar
year. For example, if a political
committee made $5,000 in independent
expenditures with respect to a Senate
race, and $5,000 in independent
expenditures with respect to a House
race, and both of these events occurred
before the 20th day before the election,
that political committee would not be
required to file 48-hour reports, but
would be required to disclose the
independent expenditures in its
regularly scheduled reports. If the
political committee makes $5,000 in
independent expenditures with respect
to a clearly identified candidate in the
primary, and an additional $5,000 in
independent expenditures with respect
to the same candidate in the general
election, no 48-hour reports would be
required; but again the committee
would be required to disclose the
independent expenditures in its
regularly scheduled reports. The
Commission requests comments on
whether a different time period, such as
an election cycle, should be employed
instead of the calendar year period.

Paragraph (b)(2) would address
independent expenditures aggregating
$10,000 or more during the calendar
year up to and including the 20th day
before an election. These reports would
also be filed on Schedule E of FEC Form
3X. However, these reports would be
required to be received by the
Commission no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
second day following the date on which
a communication that constitutes an
independent expenditure is publicly
distributed or otherwise publicly
disseminated. Further, political
committees would have to file an
additional 48-hour report each time
subsequent independent expenditures
reach the $10,000 threshold with
respect to the same election to which
the first report related.

The Commission proposes revisions
to renumbered paragraph (c) (i.e., pre-
BCRA 11 CFR 104.4(b)) stating that 24-
hour reports must be received by the
Commission no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
day following the date on which the
$1,000 threshold is reached during the
final 20 days before the election.
Further, proposed revisions to this
paragraph would specifically state that
additional 24-hour reports must be filed
each time during the 24-hour reporting
period in which subsequent
independent expenditures reach or
exceed the $1,000 threshold with
respect to the same election to which
the previous report related.

Proposed paragraph (d) would contain
the report verification information
currently found in pre-BCRA paragraph
(b) of §104.4. There would be non-
substantive grammatical changes to
conform this paragraph to other changes
in the overall section.

Proposed paragraph (e) would largely
restate pre-BCRA paragraph (c) of
§104.4. The most significant proposed
change to this paragraph would be to
make the Commission and not the
Secretary of the Senate the place of
filing for 24- and 48-hour reports of
independent expenditures relating to
Senate candidates. 2 U.S.C. 434(g)(3).
See the discussion of 11 CFR 105.2,
above.

Proposed paragraph (f) of 11 CFR
104.4 would address aggregation of
independent expenditures for reporting
purposes. The provisions of pre-BCRA
11 CFR 109.1(f) would be redesignated
and revised to explain when and how
political committees and other persons
making independent expenditures must
aggregate independent expenditures for
purposes of determining whether 48-
hour and 24-hour reports must be filed.
Note that this proposed aggregation rule
would apply to independent
expenditures by political committees, as
well as other persons; proposed 11 CFR
109.10(c) and (d) would cross-refer to
this paragraph. Proposed paragraph (f)
would establish that every date on
which a communication that constitutes
an independent expenditure is
“publicly distributed” or otherwise
publicly disseminated serves as the date
that every person must use to determine
whether the total amount of
independent expenditures has, in the
aggregate, reached or exceeded the
threshold reporting amounts ($1,000 for
24-hour reports or $10,000 for 48-hour
reports). The term “publicly
distributed” would have the same
meaning as in new 11 CFR 100.29(b)(6),
which the Commission is promulgating
as part of a separate rulemaking. Thus,
proposed paragraph (f) would set the
same date as the starting date from
which a person would have one or two
days, where applicable, to file a 24-hour
or 48-hour report on independent
expenditures.

In addition, Congress changed the
reporting requirements by adding the
phrase “‘or contracts to make” to the
statute. 2 U.S.C. 434(g)(1), (2). BCRA ties
24-hour and 48-hour reporting of
independent expenditures to the time
when a person ‘“makes or contracts to
make independent expenditures * * *”
aggregating at or above the $1,000 and
$10,000 thresholds, respectively. 2
U.S.C. 434(g)(4). Therefore, under
proposed 11 CFR 104.4(f), each person

would be required to include as of the
proposed trigger date, in the calculation
of the aggregate amount of independent
expenditures, both disbursements for
independent expenditures and all
contracts obligating funds for
disbursement for independent
expenditures. Under this approach and
the proposed timing requirements
described above, once a communication
that constitutes an independent
expenditure is publicly distributed or
disseminated as explained above, the
person who paid for, or who contracted
to pay for, the communication would be
able to determine whether the
communication satisfied the “express
advocacy” requirement of the definition
of an independent expenditure (see 11
CFR 100.16) and would therefore be
able to determine whether the
disbursement for that communication
constituted an independent
expenditure. A person reaching or
exceeding the applicable reporting
threshold would be responsible for
submitting a report by 11:59 p.m.
Eastern Standard/Daylight Time of the
day after, for 24-hour reporting, or two
days after, for 48-hour reporting, the
date of the public distribution or
dissemination of that communication.
Please note that under the proposed
rules, independent expenditures would
be reported by political committees after
a disbursement is made, or a debt
reportable under 11 CFR 104.11(b) is
incurred, for an independent
expenditure, but no later than 11:59
p-m. of the day following the day on
which the independent expenditure is
first publicly distributed or otherwise
publicly disseminated.

In some situations, a political
committee will not make payment or
incur a reportable debt before the
communication underlying the
independent expenditure is publicly
distributed or otherwise publicly
disseminated. If the communication is
both publicly distributed or otherwise
publicly disseminated and paid for in
the same reporting period, then the
committee would report the
independent expenditure on Schedule E
for that reporting period. If the
communication is aired in one reporting
period (e.g., during the 24-hour
reporting period) and payment is made
in a later reporting period (e.g., during
the post-general election period), then
the committee would report the
independent expenditure as a memo
entry on Schedule E in the reporting
period in which payment is made.

In other situations, however, a
political committee may pay the
production and distribution costs
associated with an independent



64558

Federal Register/Vol. 67, No. 203/Monday, October 21, 2002/ Proposed Rules

expenditure in one reporting period, but
not publicly distribute or otherwise
publicly disseminate it until a later
reporting period. In this case, the
committee would report the payment as
a disbursement on Schedule B for
operating expenditures. When, in a
subsequent reporting period, the
communication is publicly distributed
or otherwise publicly disseminated, the
committee would file a Schedule E for
the independent expenditure
referencing the earlier Schedule B
transaction. The committee would also
report the disbursement for the
independent expenditure as a negative
entry on Schedule B so the total
disbursements are not inflated.
Alternatively, if the committee wishes
to disclose the independent expenditure
before the communication is publicly
disseminated, it could report the
independent expenditure on Schedule E
for the reporting period in which the
disbursement is made, with no further
reporting obligation except for the 48-
hour report if the total disbursements
for independent expenditures equal or
exceed $10,000 at the time the
communication is publicly distributed
or otherwise publicly disseminated.

Obligations incurred but not yet paid
(that are reportable debts), must be
reported on Schedule D. When, in a
subsequent reporting period, the
communication is publicly distributed
or otherwise publicly disseminated, the
committee must file a Schedule E
referencing the debt on Schedule D. The
committee must continue to report the
debt on Schedule D (and any payment
on it on Schedule E), until the debt is
extinguished.

The Commission seeks comment on
its proposed interpretation of BCRA’s
“makes or contracts to make” language
and the triggering mechanism for 24-
hour and 48-hour reports. Specifically,
the Commission seeks comment on an
alternative interpretation that would
make the actual disbursement or the
execution of the contract to make the
disbursement for an independent
expenditure, rather than the public
distribution or dissemination of the
resulting communication, the triggering
mechanism for the reporting
requirements once the disbursements
and obligations equal or exceed the
respective thresholds. This change
would require earlier reporting than is
currently required or proposed (i.e.,
when the communication is publicly
disseminated). The policy reasons for
adopting this alternative interpretation
would be similar to those described in
the NPRM on the reporting of
electioneering communications. See

“Electioneering Communications”
NPRM, 67 FR 51,131 (Aug. 7, 2002).

Proposed 11 CFR 109.10 Independent
Expenditure by Persons Other Than
Political Committees

Proposed new § 109.10 would set
forth the revised reporting requirements
of pre-BCRA § 109.2. Under proposed
new §109.10, persons other than
political committees would have to
report their independent expenditures
on either FEC Form 5 or in a signed
statement containing certain
information regarding the person who
made the independent expenditure and
the nature of the expenditure itself.

Proposed paragraph (a) of 11 CFR
109.10 would provide a cross-reference
to 11 CFR 104.4 for political
committees, under which they must
report independent expenditures.
Paragraph (a) of pre-BCRA 11 CFR 109.2
would be moved to proposed
paragraphs (b) and (c) of § 109.10.

Proposed paragraph (c) would address
reports of independent expenditures
aggregating $10,000 or more with
respect to a given election from the
beginning of the calendar year up to and
including the 20th day before an
election. This proposed paragraph
would require that 48-hour reports of
independent expenditures be received
rather than filed by 11:59 pm of the
second day after the date on which the
$10,000 threshold is reached. See
discussion of received versus filed in
§100.19, above. Pre-BCRA paragraph (b)
of § 109.2 indicates that 24-hour reports
must be received after a disbursement is
made for an independent expenditure,
but no later than 24 hours after an
independent expenditure is ‘“made”
under pre-BCRA paragraph 109.1(f). See
the discussion of proposed 11 CFR
104.4(f), above. Under the proposed
rules, paragraph (b) of pre-BCRA §109.2
would be moved to new paragraph (d)
of 11 CFR 109.10 and revised to reflect
the modification to the aggregation and
filing requirements in proposed 11 CFR
100.19(d) and 104.4 that are discussed
above.

Proposed revisions to paragraph (d) of
11 CFR 109.10 (pre-BCRA 11 CFR
109.2(b)) would also mirror the changes
in 11 CFR 104.4(c) as to when 24-hour
reports of independent expenditures
aggregating $1,000 or more after the
20th day before the election.

Proposed paragraph (e) of 11 CFR
109.10 (i.e., pre-BCRA 11 CFR
109.2(a)(1) and (c)) would address the
contents and verification of statements
filed in lieu of FEC Form 5. Proposed
paragraph (e) would include one
significant change from pre-BCRA
109.2(a)(1) and (c): A person making an

independent expenditure would now be
required to certify that the expenditure
was made independently from a
political party committee and its agents,
in addition to the pre-BCRA
requirement of certification that the
expenditure was not coordinated with a
candidate, the candidate’s authorized
committee, or an agent of either of the
foregoing. This change reflects the
addition of political party committees to
the definition of “independent
expenditure” in 2 U.S.C. 431(17) and
the description of coordination in 2
U.S.C. 441a(a)(7)(B)(ii) under BCRA. For
the same reasons explained with
reference to the definition of
“independent expenditure” in proposed
11 CFR 100.16, the Commission would
continue to include “consultation” in
the description of activity that would
cause an expenditure to lose its
independence (i.e., “in cooperation,
consultation, or concert with” a
candidate or political party committee)
even though the statutory definition in

2 U.S.C. 431(17) does not retain the
term.

Proposed 11 CFR 104.20—Reporting
Electioneering Communications

1. Introduction

In the Electioneering Communications
Final Rules, the Commission stated it
would revise the proposed rules on
reporting electioneering
communications and re-propose the
rules as part of this rulemaking.2
Consequently, these proposed rules
include the reporting requirements for
electioneering communications.
Although, the Electioneering
Communications NPRM originally
would have designated the reporting of
electioneering communications as
§104.19, the proposed rules would
designate reporting of electioneering
communications as section proposed
§104.20. Please note that in the
narrative that follows, citations to
§ 104.19 refer to the original proposed
rules in the Electioneering
Communications NPRM, and citations
to § 104.20 refer to the proposed rules in
this BCRA reporting NPRM.

2. Disclosure Date

BCRA requires persons who make
electioneering communications costing
more than $10,000 to file disclosure
statements with the FEC within 24
hours of the disclosure date. 2 U.S.C.
434(f)(1). In the Electioneering
Communications NPRM, proposed
§104.19(b) would have defined

2The original proposed rules were part of the
Electioneering Communications NPRM. See 67 FR
51,131, 51,145 (Aug. 7, 2002).
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“disclosure date” as “the first date by
which a person has made one or more
disbursements, or has executed one or
more contracts to make disbursements,
for the direct costs of producing or
airing electioneering communications
aggregating in excess of $10,000; * * *”
67 FR at 51,145 (August 7, 2002). The
Electioneering Communications NPRM,
however, sought comment on whether
the disclosure date should be the date
on which the electioneering
communication aired. Thus, under this
proposal, an organization could make
disbursements or enter into a contract to
make disbursements that exceed
$10,000, but would not be required to
disclose the disbursements or contract
until the electioneering communication
is aired. Although BCRA uses the term
“airing,” the Commission has
determined that “publicly distributed”
more accurately encompasses how
electioneering communications are
disseminated to the public, including
the airing of these communications. In
the Electioneering Communications
Final Rules, the Commission defines
“publicly distributed” to mean “aired,
broadcast, cablecast, or otherwise
disseminated through the facilities of a
television station, radio station, cable
television system, or satellite system.”
11 CFR 100.29(b)(6). Therefore, the
proposed § 104.20(a)(5) would adopt the
definition of “publicly distributed” in
11 CFR 100.29(b)(6) and the term
“publicly distributed” would be used
throughout the proposed rules instead
of “airing.”

All of the commenters who addressed
this issue disagreed with the proposed
rule and advocated adopting a final rule
that would define “disclosure date” as
the date of the public distribution of the
electioneering communication.? They
argued that there is no electioneering
communication, and therefore no
reporting requirement, until the
communication is actually publicly
distributed. One witness at the August
28, 2002 public hearing on
electioneering communications did
acknowledge that in some cases it may
be difficult to ascertain when an
electioneering communication is
publicly distributed for purposes of
triggering the 24-hour reporting period
because the contract may not specify a
precise time that the communication

3 Two commenters, submitting joint written
comments, originally supported a two-step
reporting process—a general report when there is a
disbursement or a contract followed later by a
specific report when the electioneering
communication is aired. While testifying at the
Commission’s public hearing, these commenters
agreed that defining ““disclosure date” as the date
of airing is an acceptable alternative.

will be publicly distributed or because
in some instances the broadcaster does
not air the communication during the
block of time specified in the contract.
In addition, the Commission believes
that there could be legal and practical
concerns with compelling disclosure of
potential electioneering
communications before they are
finalized and publicly distributed,
particularly when such disclosure could
force reporting entities to divulge
confidential strategic and political
information about their possible future
activities.

Taking into consideration the
comments described above, the
Commission proposes to make the date
that an electioneering communication is
publicly distributed as the disclosure
date under proposed §104.20(a)(1). The
Commission’s proposal reflects its
concerns that there are legal and
practical issues associated with
compelling disclosure of potential
electioneering communications before
they are finalized and publicly
distributed. To address the concern that
a person may not know the exact time
an electioneering communication will
be publicly distributed during the day
that it is scheduled to air, the
Commission is proposing to interpret
the 24-hour period in which to report
the electioneering communication as
starting at the end of the day in which
the communication is publicly
distributed. Therefore, proposed
§104.20(b) would require reporting of an
electioneering communication by the
end of the following day. The
Commission seeks comment on this
interpretation.

3. Aggregation of Direct Costs of
Producing or Airing Electioneering
Communications

In the Electioneering Communications
NPRM, proposed §104.19(a) would have
required every person who makes a
disbursement, or executes a contract, for
the direct costs of producing or airing
electioneering communications that
aggregate in excess of $10,000 during a
calendar year to file a statement with
the Commission. Furthermore, proposed
§104.19(a)(2) would have included a
non-exhaustive list of what constitutes
direct costs of electioneering
communications. The Commission
sought comment on two issues relating
to this proposed requirement. The first
was whether the list in proposed
§104.19(a)(2) was adequate and whether
the list should be exhaustive. The
second issue was whether the direct
costs of producing an electioneering
communication and the direct costs of
airing it should be aggregated separately

or together to determine whether the
$10,000 threshold has been reached.

The commenters to the Electioneering
Communications NPRM were split on
the issue of whether the list of direct
costs in proposed §104.19(a)(2) should
be exhaustive or non-exhaustive. One
commenter who supported an
exhaustive list argued that it is clear
what is involved in producing a
communication, and the proposed rule
adequately addresses that. Another
commenter recommended a non-
exhaustive list so that the Commission
could retain flexibility to identify other
costs associated with producing and
airing communications not listed in the
proposed rules.

In order to provide clear guidance on
this issue, proposed 11 CFR 104.20(a)(2)
would include an exhaustive list of
direct costs associated with producing
or airing electioneering communications
within the proposed definition of
“direct costs of producing or airing
electioneering communications.” The
Commission seeks comments on
whether there are other direct costs
associated with producing or airing
electioneering communications that
should be included in the proposed
definition. In particular, the
Commission seeks comment on what, if
any, other in-house production costs
should be considered direct costs. The
Commission also welcomes additional
comments on whether the list in
proposed §104.20(a)(2) should be
exhaustive.

The commenters also disagreed on the
question of the aggregation of direct
costs of producing or airing
electioneering communications. Some
commenters argued that BCRA should
be read to require that these costs
should be aggregated separately. Under
this interpretation, if it costs a person
$7,000 to produce the electioneering
communication and $7,000 to air it, the
threshold has not been met because
neither the direct costs of producing or
airing the electioneering communication
reached $10,000. In contrast, other
commenters argued that BCRA
mandates that the direct costs of
producing and airing the electioneering
communication be aggregated. Under
this approach, the example above would
result in the $10,000 threshold being
met because the direct costs of
producing and airing would be $14,000.

The language in proposed §104.20(b)
would be identical to the language
originally proposed in §104.19(a). Thus,
when the direct costs of producing or
airing an electioneering communication
exceed $10,000 when aggregated
together, the person who is making the
electioneering communication would be
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required to file a statement with the
Commission when the electioneering
communication is publicly distributed.

4. Direction or Control

The Electioneering Communication
NPRM included two proposed
alternatives, identified as Alternative 4—
A and Alternative 4-B, to implement
the BCRA requirement to disclose “any
person sharing or exercising direction or
control over the activities” of the person
making the disbursement for
electioneering communications. See 2
U.S.C. 434(f)(2)(A). Many of the
commenters expressed concern that
both alternatives are vague and could
encompass a large number of people,
especially for electioneering
communications made by membership
organizations. Some of the commenters
were also concerned that disclosing this
information may reveal sensitive or
confidential information and the
decision-making processes of
organizations, especially non-profit
organizations, thereby placing them at a
competitive disadvantage. For these
reasons, these commenters argued that
the Commission should require limited,
if any, disclosure of persons who share
or exercise direction or control over the
person who makes disbursements for
electioneering communications or the
activities involved in making
electioneering communications.

In contrast, several commenters,
including the Congressional sponsors of
BCRA, disagreed with both alternatives
because in their view neither would
disclose sufficiently the information
required by BCRA. See id. They argued
that the purpose of this disclosure
requirement is to reveal not only those
who have direction or control over the
electioneering communications, but also
those who have direction or control over
the organization that makes the
electioneering communications.

While the Commission appreciates
the concerns of those who objected to
disclosure of the decision-making
process of their organizations, BCRA
requires persons who make
electioneering communications to
disclose those who share or exercise
direction or control over the person
making the disbursement for
electioneering communications. 2
U.S.C. 434(f)(2)(A). Because neither
Alternative 4—A nor Alternative 4-B in
the Electioneering Communications
NPRM appear to encompass the
disclosure required by BCRA, proposed
§104.20(c)(2) would not incorporate
either of the two alternatives. Instead,
proposed paragraph (c)(2) would adopt
the language of 2 U.S.C. 434(f)(2)(A).

The Electioneering Communications
NPRM sought comment on whether the
proposed rules should define “direction
or control over the activities” and
whether such definition should draw
upon the existing earmarking
regulations at 11 CFR 110.6(d) or the
definition of “to direct” at 11 CFR
300.2(n). A commenter suggested that
the definition should be broadly defined
and should include those persons with
the ability to influence the decision-
making process concerning
electioneering communications. While
this same commenter agreed that the
definition of “to direct” could be
modified for inclusion into the
definition of “direction or control over
the activities,” another commenter
stated that it is unsuitable to use the
definition of “to direct” or the
earmarking regulations in this context.

To provide further guidance on
proposed §104.20(c)(2), the proposed
rules would include a definition of
“sharing or exercising direction or
control.” Because it appears that
“direction or control” in the context of
2 U.S.C. 434(f)(2)(A) refers to the
management or decision-making process
of an organization or a qualified
nonprofit corporation (“QNC”),
proposed §104.20(a)(3) would define
“sharing or exercising direction or
control” to mean exercising authority or
responsibility for policy formulation,
day-to-day management, obligation of
funds, or hiring or firing employees. The
Commission believes that these
functions would provide sufficient
scope to capture responsible persons
and entities without sweeping too
broadly.

In the alternative, the Commission
could define “sharing or exercising
direction or control” to mean the
officers, directors, partners, or any other
individuals who have the authority to
bind the organization, entity, or person
making the disbursement for
electioneering communication. This
alternative, which is not reflected in the
proposed rules, seeks a more objective,
bright-line definition of “direction or
control” and would focus the definition
on those persons who have the authority
to act on behalf of the organization. The
Commission seeks comments on these
approaches to implementing 2 U.S.C.
434(f)(2)(A). The Commission also seeks
comments on how these proposals
would apply to individuals making
electioneering communications.

5. Identification of Candidates and
Elections

Under 2 U.S.C. 434(f)(2)(D), the
elections to which the electioneering
communications pertain, as well as the

names of all clearly identified
candidates referred to in the
communications, must be disclosed.
The Electioneering Communications
NPRM provided two alternatives to
proposed 11 CFR 104.19(b)(5),
identified as Alternative 5—A and
Alternative 5-B, which would
implement this statutory provision. 67
FR 51,146. Both alternatives would
require disclosure of the election and all
clearly identified candidates who are
referred to in the electioneering
communication, but contain different
language. Commenters preferred the
language of Alternative 5-B because it
would be easier to read and would be
more consistent with 2 U.S.C.
434(f)(2)(D). Alternative 5—B arguably
also is more consistent with what the
Commission is proposing as the
disclosure date, see above, as there is no
doubt as to the names of clearly
identified candidates appearing in a
communication once a communication
is publicly distributed. Accordingly,
proposed §104.20(c)(5) would
incorporate the language of Alternative
5-B of the Electioneering
Communications NPRM.

6. Disclosure of Donors

BCRA requires persons who make
electioneering communications and
create segregated bank accounts for
electioneering communications to
disclose the names and addresses of
contributors who contribute an
aggregate of $1,000 or more to that
segregated account. 2 U.S.C. 434(f)(2)(E).
If the organization that makes
electioneering communications does not
use a segregated bank account, then it
would be required to disclose the names
and addresses of contributors who
contribute an aggregate of $1,000 or
more to that organization from the
beginning of the preceding year through
the disclosure date. 2 U.S.C. 434(f)(2)(F).

A. Contributions/Contributors v.
Donations/Donors

In the Electioneering Communications
NPRM, the Commission sought
comment on whether amounts given to
persons who make disbursements for
electioneering communications are
contributions subject to the limitations,
prohibitions, and reporting
requirements of the Act. The
Commission proposed to treat amounts
given to political committees as
contributions because BCRA refers to
“funds contributed” and ““contributors.”
See 2 U.S.C. 434(f)(2)(E) and (F).
Conversely, amounts given to persons
who are not political committees would
not be considered contributions.
Comments on this issue were generally



Federal Register/Vol. 67, No. 203/Monday, October 21, 2002/ Proposed Rules

64561

favorable to the Commission’s
approach.*

Upon further analysis of this issue,
the Commission proposes a different
approach as to the question of whether
amounts given for electioneering
communications are contributions or
donations. As stated in the
Electioneering Communications Final
Rules, the definition of “electioneering
communications” does not include
expenditures or independent
expenditures that are subject to the
limitations, prohibitions, and reporting
requirements of the Act and the
Commission’s regulations. 11 CFR
100.29(c)(3). Communications made by
political committees that would
otherwise qualify as electioneering
communications would be reported as
expenditures or independent
expenditures because they are made in
connection with Federal elections. By
operation of the exemption of
expenditures and independent
expenditures from the definition of
“electioneering communications,” these
communications would not be
considered electioneering
communications. Therefore, political
committees, by definition, do not make
electioneering communications.
Consequently, only persons who are not
political committees would make
disbursements for electioneering
communications.

As stated above and in the
Electioneering Communications NPRM,
the Commission proposed to designate
amounts given for electioneering
communications purposes to persons
who are not political committees as
“donations.” The Commission believes
that amounts given to entities that are
not political committees for
electioneering communications should
not be treated as contributions and
should not count towards political
committee status, unless these amounts
would otherwise constitute a
contribution under subparts B and C of
part 100. Although the statutory
language of BCRA uses the terms
“contributor” and “contributed,” it does
not use the term “contribution” nor
does it amend the definition of
“contribution” in 2 U.S.C. 431(8). Thus,
it appears that Congress did not intend
these amounts to be contributions
automatically to persons who are not

4Further, one commenter, in response to the
Commission’s question concerning treatment of
amounts given to non-Federal accounts of a
separate segregated fund or to non-connected
committees, argued that amounts given to non-
Federal accounts should not be treated as
contributions subject to the prohibitions against
corporations and labor organization funding
electioneering communications.

political committees, especially in light
of the statutory exemption for
expenditures and independent
expenditures from the definition of
“electioneering communications.”
Accordingly, proposed §104.20(c) refers
to amounts given for electioneering
communications as ‘“donations” and the
givers of the amounts as “donors.”
Additionally, all comments on the
Electioneering Communications NPRM
on this issue favored this approach. The
Commission again seeks comment on
this approach.

B. Disclosure Requirements

In reading 2 U.S.C. 434(f)(2)(E) and (F)
together with 2 U.S.C. 441b(c)(3)(B), the
Commission stated in the Electioneering
Communications NPRM that these
disclosure requirements for segregated
bank accounts appear to apply only to
qualified nonprofit corporations
organized under 26 U.S.C. 501(c)(4). See
67 FR 51,143. Therefore, proposed 11
CFR 104.19(b)(6) would have required
only QNCs to disclose their contributors
for purposes of electioneering
communications. See 11 CFR 114.10 for
QNC status.

The Electioneering Communications
NPRM narrative that explained
proposed section 104.19(b)(7) clearly
states that all persons who make
electioneering communications,
including QNCs that do not use
segregated bank accounts, would be
required to disclose their contributors
who contribute an aggregate of over
$1,000 during the prescribed time
period. 67 FR 51,143. Nevertheless,
some commenters interpreted proposed
§104.19(b)(7) to apply only to QNCs and
objected to limiting the disclosure
requirements to only QNCs. They
argued that BCRA does not limit the
requirements of 2 U.S.C. 434(f)(2)(E) and
(F) to just QNCs. Consequently, they
recommended that all persons who
make electioneering communications
should be required to disclose their
contributors under proposed
§104.19(b)(7) and the option for
segregated bank accounts in proposed
§104.19(b)(6) should be extended to all
persons who make electioneering
communications. Additionally, some
commenters expressed concern as to the
requirement that organizations would be
required to disclose their donors
because donors may become inhibited
from making donations aggregating over
$1,000.

Because the Commission sees merit in
these arguments, the revised proposed
rules reflect the commenters’
suggestions and would make clear that
the application of proposed
§§104.20(c)(7) and (8) would include all

persons who make electioneering
communications, not just QNCs.
Proposed paragraphs (c)(7) and (8)
would incorporate the language in
proposed §§104.19(b)(6) and (7) with
modifications as discussed below.

(1) Disclosure of donors when
exclusively using segregated bank
accounts to make disbursements for
electioneering communications

Under proposed §104.19(b)(6) in the
Electioneering Communications NPRM,
QNCs that use segregated bank accounts
to make disbursements for
electioneering communications would
be required to disclose only contributors
who contributed an aggregate in excess
of $1,000 to that segregated bank
account. As stated above, the
Commission agrees with the suggestion
that this option should be made
available to all persons who may make
electioneering communications.
Accordingly, proposed § 104.20(c)(7)
would allow all such persons to
establish a separate bank account to
limit their reporting of the identities of
their donors of $1,000 or more to those
who have donated directly to that bank
account, as long as only funds from the
separate bank account are used to pay
for electioneering communications.
Additionally, the Commission notes that
the final rules at 11 CFR 114.14(d)
provide such persons that are not QNCs
with the option of establishing a
segregated bank account similar to that
allowed to QNCs.

(2) Disclosure of donors when not
exclusively using segregated bank
accounts to make disbursements for
electioneering communications

Because there was some confusion as
to the scope of the reporting
requirement in proposed 11 CFR
104.19(b)(7), proposed 11 CFR
104.20(c)(8) would differ from proposed
§104.19(b)(7) in that it would remove
the reference to QNCs. Thus, proposed
§104.20(c)(8) would make clear that all
persons who make electioneering
communications would be required to
disclose their donors who donate over
$1,000 in the aggregate, if they do not
use segregated bank accounts.

One commenter to the Electioneering
Communications NPRM argued that the
members of the organizations it
represented could be subject to negative
consequences if their names are
disclosed in connection with an
electioneering communication. The
FECA provides for an advisory opinion
process concerning the application of
any of the statutes within the
Commission’s jurisdiction or any
regulations promulgated by the
Commission, and such a group could
also seek an advisory opinion from the
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Commission to determine if the group
would be entitled to an exemption from
disclosure that would be analogous to
the exemption provided to the Socialist
Workers Party in Advisory Opinions
1990-13 and 1996—46 (both of which
allowed the Socialist Workers Party to
withhold the identities of its
contributors and persons to whom it
had disbursed funds because of a
reasonable probability that the
compelled disclosure of the party’s
contributors’ names would subject them
to threats, harassment, or reprisals from
either Government officials or private
parties.). BCRA’s legislative history
recognizes the need for limited
exceptions in these circumstances. See
148 Cong. Rec. S2136 (daily ed. Mar. 20,
2002) (remarks of Sen. Snowe).

7. Other Content Requirements

Proposed § 104.20(c) would require
disclosure of additional information, not
described above, in connection with the
reporting of electioneering
communications as mandated by BCRA.
See 2 U.S.C. 434(f)(2)(A) and (C).
Proposed paragraph (c)(1) would require
identification of the person making the
disbursement or the person’s principal
place of business. Proposed paragraph
(c)(3) would require identification of the
custodian of the books and accounts.
Proposed paragraph (c)(4) would require
disclosure of information about
disbursements that exceed $200.
Proposed paragraph (c)(6) would require
identifying the disclosure date.

8. Recordkeeping Requirement

Proposed 11 CFR 104.20(d) would
require all persons who make
electioneering communications or
accept donations for the purpose of
making electioneering communications
to maintain records in accordance with
11 CFR 104.14. In the Electioneering
Communications NPRM, proposed
§ 104.19(c) would have exempted QNCs
from the recordkeeping requirements.
The commenters who addressed this
issue were split on whether QNCs
should be exempted from the
recordkeeping requirements. A
commenter who did not support the
exemption argued that because these
entities are required to report their
electioneering communications, they
should also be required to maintain
records that relate to the electioneering
communications in order to support
their reports.

In determining that all of the
reporting and recordkeeping
requirements for political committees
were too burdensome for QNCs making
independent expenditures, the Supreme
Court in FEC v. Massachusetts Citizens

For Life, Inc. (“MCFL”) noted that
MCFL, Inc. was subject to more
“extensive requirements and more
stringent restrictions” than
unincorporated nonprofit organizations.
479 U.S. 238, 254—255 (1986). In
contrast, proposed § 104.20(d) would
require QNCs to maintain only those
records that pertain to their
electioneering communications which
should not be burdensome for them.
Additionally, this recordkeeping
requirement is no different than what is
required of any other person, including
unincorporated nonprofit organizations,
that make disbursements for
electioneering communications.
Furthermore, the availability of these
records would be necessary to assess the
accuracy of the electioneering
communications reports filed by QNCs.
Therefore, proposed paragraph (d)
would not include an exemption for
QNCs. The Commission welcomes
further comments on this issue.

9. Proposed Amendment to 11 CFR
105.2

The Electioneering Communications
NPRM proposed amending current 11
CFR 105.2 to require principal campaign
committees of Senatorial candidates and
other political committees that support
only Senatorial candidates to file their
statements of electioneering with the
Commission. The Commission,
however, has determined that political
committees do not make electioneering
communications by operation of the
definition of “‘electioneering
communications” in 11 CFR 100.29.
Therefore, proposed § 105.2(b) would
not incorporate the language from the
electioneering communications NPRM
or include mention of statements of
electioneering communications.

10. Filing with the Secretary of State

Unlike the proposed provisions for
independent expenditures, the proposed
rules for electioneering communications
do not include provisions that remove
the requirement to file reports of
electioneering communications with the
Secretary of State if that state has
obtained a waiver under 11 CFR
108.1(b). See proposed 11 CFR 104.4(e),
below. The Commission seeks
comments on whether proposed 11 CFR
104.20 should include such a provision.
(At the current time, only 1 state,
Montana, and two territories, Guam and
Puerto Rico, have not obtained waivers.)

Principal Campaign Committee and
National Political Party Committee
Reporting Schedules

Proposed 11 CFR 104.5(a)—Principal
Campaign Committees of House and
Senate Candidates

Proposed 11 CFR 104.5(a) would set
forth the new reporting schedule for the
principal campaign committees of
House of Representatives and Senate
candidates. Prior to BCRA, the principal
campaign committees of House and
Senate candidates were allowed, in the
non-election years, to file semi-
annually. After November 6, 2002,
excluding reports for runoff elections,
principal campaign committees of
House and Senate candidates must file
quarterly in non-election years, as well
as in the election year. 2 U.S.C.
434(a)(2)(B). Proposed revised
§104.5(a)(1) would state that these
committees must file quarterly. Like
other quarterly reports, these must be
complete as of March 31, June 30,
September 30, and December 31, and
must be filed by April 15, July 15,
October 15, and January 31 of the
following year, respectively. Proposed
paragraph (a)(2) of 11 CFR 104.5 would
set forth the requirements for pre-
election and post-general election
reports in the election year, which
would be identical to paragraphs
(a)(1)(i) and (ii) of the pre-BCRA section.
The rules regarding semi-annual
reporting (in pre-BCRA § 104.5(a))
would be deleted. Please note that these
new reporting dates do not affect the
principal campaign committees or other
authorized committees of Presidential
candidates.

Proposed 11 CFR 104.5(c)—Committees
Other Than Authorized Committees of
Candidates

Proposed revisions to the introductory
language for paragraph (c) would clarify
that while non-authorized political
committees may choose to file quarterly
or monthly, a national committee of a
political party must report monthly
under proposed 11 CFR 104.5(c)(4).

Proposed 11 CFR 104.5(c)(4) would be
a new provision implementing the
BCRA requirement that national
political party committees must report
on a monthly basis. 2 U.S.C.
434(a)(4)(B). Previously, national party
committees were allowed to file
quarterly in the election year and semi-
annually in the non-election years. The
changes to the Act by BCRA specifically
state that national political party
committees must file monthly,
including pre-general election and post-
general election reports. These changes
may have been intended to remove any
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doubt as to whether national political
party committees that filed quarterly
had to file these reports if they did not
make any contributions or expenditures
on behalf of candidates in these
elections during pre-BCRA election
reporting periods. These rules would
implement BCRA’s amendment.

The proposed rules would apply to
the Congressional campaign committees
of the political parties as national
political party committees. The
Commission seeks comments on
whether Congressional campaign
committees should so specifically be
included in the regulations.

11 CFR 104.3(g)—Funds for Party Office
Buildings

Before BCRA, the Act and
Commission regulations provide an
exception to the definition of
contribution and expenditure for
donations to a national or State party
committee that are specifically
designated to defray any cost incurred
for the construction or purchase of its
office facility. Pre-BCRA 2 U.S.C
431(8)(B)(vii); pre-BCRA 11 CFR
100.7(b)(12). This exception is reflected
in current 11 CFR 104.3(g), which
provides that funds or anything of value
that were designated for party office
building funds and received by a party
committee must be reported as memo
entries.

To implement BCRA, the Commission
adopted new regulations at 11 CFR
300.12 and 300.35, which eliminate this
exception for national party committees
and provide that the source and
reporting of donations used for the costs
incurred by a State, district, or local
party committee for the purchase or
construction of its office building are
subject to State law if donated to a non-
Federal account of the committee.
“Prohibited and Excessive
Contributions: Non-Federal Funds or
Soft Money; Final Rule,” 67 FR 49,123
and 49,127. However, if funds or things
of value are contributed to (or for use
by) the Federal account of a State,
district, or local party committee for the
purchase or construction of its office
building, then the amounts donated are
contributions under the Act.
Consequently, proposed paragraph (g) of
11 CFR 104.3 would make it clear that
any funds or things of value received by
a Federal account and used for the
purchase or construction of an office
building, regardless of a specific
contributor designation, are
contributions and are not treated
differently from other funds or things of
value donated to a Federal account.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The Commission certifies that the
attached proposed rules, if promulgated,
would not have a significant economic
impact on a substantial number of small
entities. The bases of this certification
are several. There are four areas in
which new rules are being proposed.
The economic impact on small entities
of each subject of new proposed rules is
addressed below.

Independent expenditure reporting
First, with regard to the proposed new
rules addressing independent
expenditures that the national, State,
and local party committees of the two
major political parties, and other
political committees are not small
entities under 5 U.S.C. 601 because they
are not small businesses, small
organizations, or small governmental
jurisdictions. Further, individual
citizens operating under these rules are
not small entities.

The small entities to which the rules
would apply would not be unduly
burdened by the proposed rules because
there is no significant extra cost
involved, as independent expenditures
must already be reported. Collectively,
the differential costs will not exceed 100
million dollars per year. In addition,
new reporting requirements would not
significantly increase costs, as they only
apply to those spending $10,000 or
more on independent expenditures, and
the actual reporting requirements are
the minimum necessary to comply with
the new statute enacted by Congress.

Electioneering communications
Second, with regard to the proposed
rules addressing electioneering
communications, the only burden the
proposed rules impose is on persons
who make electioneering
communications, and that burden is a
minimal one, requiring persons who
make such communications to provide
the names and addresses of those who
made donations to that person when the
costs of the electioneering
communication exceed $10,000. If that
person is a corporation that qualifies as
a QNG, then it must also certify that it
meets that status. The number of small
entities affected by the proposed rules is
not substantial.

The Commission would adopt several
rules that seek to reduce any burden
that might accrue to persons who must
file reports. First, the Commission
would interpret the reporting
requirement such that no reporting is
required until after an electioneering
communication is publicly distributed.
More than likely, this would only

require that person to file one report
with the Commission. Also, the
Commission would allow all persons
paying for electioneering
communications to establish segregated
accounts, and to report the names and
addresses of only those persons who
contributed to those accounts. Further,
the Commission would interpret the
statute to not require that a certification
of QNC status be filed until the person
is also required to file a disclosure
report. These are significant steps the
Commission would take to reduce the
burden on those who would make
electioneering communications. The
overall burden on the small entities
affected by these proposed rules for
reporting electioneering
communications would not amount to
$100 million on an annual basis.
Moreover, these proposed rules would
be no more than what is strictly
necessary to comply with the new
statute enacted by Congress.

Reporting schedules for house and
senate candidates Third, regarding the
new rules requiring a different non-
election year reporting schedule for the
authorized committees of House and
Senate candidates, the reporting
frequencies have increased, however,
the burden would not amount to $100
million on an annual basis. Moreover,
these proposed rules would be no more
than what is strictly necessary to
comply with the new statute enacted by
Congress.

Reporting schedules for national
committees of political parties Fourth,
regarding the new rules requiring a
different reporting schedule for national
committees of political parties, as noted
above, the two major national party
committees are not small entities under
5 U.S.C. 601.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

11 CFR Part 105

Campaign funds, Political candidates,
Political committees and parties,
Reporting and recordkeeping
requirements.

11 CFR Part 108

Elections, Reporting and
recordkeeping requirements.

11 CFR Part 109

Elections, Reporting and
Recordkeeping requirements.
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For the reasons set out in the
preamble, the Federal Election
Commission proposes to amend
subchapter A of chapter I of title 11 of
the Code of Federal Regulations as
follows:

PART 100—SCOPE AND DEFINITIONS

1. The authority citation for part 100
continues to read as follows:

Authority: 2 U.S.C. 431, 434, and 438(a)(8).

2. Section 100.19 is amended as
follows:

a. Revising the introductory text and
paragraphs (b) through (e).

b. Adding a heading to paragraph (a)
and adding paragraph (f).

The revisions and additions read as
follows:

§100.19 File, filed, or filing (2 U.S.C.
434(a)).

With respect to documents required to
be filed under 11 CFR parts 101, 102,
104, 105, 107, 108, and 109, and any
modifications or amendments thereto,
the terms file, filed, and filing mean one
of the actions set forth in paragraphs (a)
through (f) of this section. For purposes
of this section, document means any
report, statement, notice, or designation
required by the Act to be filed with the
Commission or the Secretary of the
Senate.

(a) Where to deliver reports.

(b) Timely filed. General rule. A
document other than those addressed in
paragraphs (c) through (f) of this section,
is timely filed upon deposit as
registered or certified mail in an
established U.S. Post Office and
postmarked no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
day of the filing date, except that pre-
election reports so mailed must be
postmarked no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
fifteenth day before the date of the
election. Documents sent by first class
mail must be received by the close of
business on the prescribed filing date to
be timely filed.

(c) Electronically filed reports. For
electronic filing purposes, a document
is timely filed when it is received and
validated by the Federal Election
Commission at or before 11:59 p.m.
Eastern Standard/Daylight Time on the
filing date.

(d) 48-hour and 24-hour reports of
independent expenditures.

(1) 48-hour reports of independent
expenditures. A 48-hour report of
independent expenditures under 11
CFR 104.4(b) or 109.10(c) is timely filed
when it is received by the Commission
no later than 11:59 p.m. Eastern
Standard/Daylight Time of the second

* x %

day following the date on which
independent expenditures aggregate
$10,000 or more in accordance with 11
CFR 104.4(f), any time during the
calendar year up to and including the
20th day before an election.

(2) 24-hour reports of independent
expenditures. A 24-hour report of
independent expenditures under 11
CFR 104.4(c) or 109.10(d) is timely filed
when it is received by the Commission
no later than 11:59 p.m. Eastern
Standard/Daylight Time of the day
following the date on which
independent expenditures aggregate at
least $1,000, in accordance with 11 CFR
104.4(f), during the period less than 20
days but more than 24 hours before an
election.

(3) Permissible means of filing. In
addition to other permissible means of
filing, a 24-hour report or 48-hour report
of independent expenditures may be
filed using a facsimile machine or by
electronic mail if the filer is not
required to file electronically in
accordance with 11 CFR 104.18.

(e) 48-hour statements of last-minute
contributions. In addition to other
permissible means of filing, authorized
committees that are not required to file
electronically may file 48-hour
notifications of contributions using
facsimile machines. All authorized
committees that file with the
Commission, including electronic filers,
may use the Commission’s web site’s
on-line program to file 48-hour
notifications of contributions. See 11
CFR 104.5(f).

(f) 24-hour statements of
electioneering communications. A 24-
hour statement of electioneering
communications under 11 CFR 104.20 is
timely filed when it is received by the
Commission within 24 hours of the
disclosure date (see 11 CFR
104.20(a)(1)). In addition to other
permissible means of filing, a 24-hour
statement of electioneering
communications may be filed using a
facsimile machine or by electronic mail
if the filer is not required to file
electronically in accordance with 11
CFR 104.18.

PART 104—REPORTS BY POLITICAL
COMMITTEES (2 U.S.C. 434)

3. The authority citation for part 104
continues to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8) and (b), and 439a.

4.In §104.3, paragraph (g) is revised
to read as follows:

§104.3 Contents of reports (2 U.S.C.
434(b), 439a).

* * * * *

(g) Building funds.

(1) A political party committee must
report gifts, subscriptions, loans,
advances, deposits of money, or
anything of value that are used by the
political party committee’s Federal
accounts to defray the costs of
construction or purchase of the
committee’s office building. See 11 CFR
300.35. Such a receipt is a contribution
subject to the limitations and
prohibitions of the Act and reportable as
a contribution, regardless of whether the
contributor has designated the funds or
things of value for such purpose and
regardless of whether such funds are
deposited in a separate Federal account
dedicated to that purpose.

(2) Gifts, subscriptions, loans,
advances, deposits of money, or
anything of value that are donated to a
non-Federal account of a State, district,
or local party committee and are used
by that account for the purchase or
construction of its office building are
not contributions subject to the
reporting requirements of the Act. The
reporting of such funds or things of
value is subject to State law.

(3) Gifts, subscriptions, loans,
advances, deposits of money, or
anything of value that are used by a
national committee of a political party
to defray the costs of construction or
purchase of the national committee’s
office building are contributions subject
to the requirements of paragraph (g)(1)

of this section.
* * * * *

5. Section 104.4 is revised to read as
follows:

§104.4 Independent expenditures by
political committees (2 U.S.C. 434(b), (d),
and (g)).

(a) Regularly scheduled reporting.
Every political committee that makes
independent expenditures must report
all such independent expenditures on
Schedule E in accordance with 11 CFR
104.3(b)(3)(vii). Every person other than
a political committee must report
independent expenditures in
accordance with 11 CFR 109.10.

(b) Reports of independent
expenditures made at any time up to
and including the 20th day before an
election.

(1) Independent expenditures
aggregating less than $10,000 in a
calendar year. Political committees must
report on Schedule E of FEC Form 3X
at the time of their regular reports in
accordance with 11 CFR 104.3, 104.5
and 104.9, all independent expenditures
aggregating less than $10,000 with
respect to a given election any time
during the calendar year up to and
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including the 20th day before an
election.

(2) Independent expenditures
aggregating $10,000 or more in a
calendar year. Political committees must
report on Schedule E of FEC Form 3X
all independent expenditures
aggregating $10,000 or more with
respect to a given election any time
during the calendar year up to and
including the 20th day before an
election. Political committees must
ensure that the Commission receives
these reports no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
second day following the date on which
a communication that constitutes an
independent expenditure is publicly
distributed or otherwise publicly
disseminated. Each time subsequent
independent expenditures relating to
the same election aggregate an
additional $10,000 or more, the political
committee must ensure that the
Commission receives a new 48-hour
report of the subsequent independent
expenditures. See 11 CFR 104.4(f) for
aggregation. Each 48-hour report must
contain the information required by 11
CFR 104.3(b)(3)(vii) indicating whether
the independent expenditure is made in
support of, or in opposition to, the
candidate involved. In addition to other
permissible means of filing, a political
committee may file the 48-hour reports
under this section by any of the means
permissible under 11 CFR 100.19(d)(3).

(c) Reports of independent
expenditures made less than 20 days,
but more than 24 hours before the day
of an election. Political committees
must ensure that the Commission
receives reports of independent
expenditures aggregating $1,000 or more
with respect to a given election, after the
20th day, but more than 24 hours, before
12:01 a.m. of the day of the election, no
later than 11:59 p.m. Eastern Standard/
Daylight Time of the day following the
date on which a communication is
publicly distributed or otherwise
publicly disseminated. Each time
subsequent independent expenditures
relating to the same election aggregate
$1,000 or more, the political committee
must ensure that the Commission
receives a new 24-hour report of the
subsequent independent expenditures.
Each 24-hour report shall contain the
information required by 11 CFR
104.3(b)(3)(vii) indicating whether the
independent expenditure is made in
support of, or in opposition to, the
candidate involved. Political
committees may file reports under this
section by any of the means permissible
under 11 CFR 100.19(d)(3).

(d) Verification. Political committees
must verify reports of independent

expenditures filed under paragraph (b)
or (c) of this section by one of the
methods stated in paragraph (d)(1) or (2)
of this section. Any report verified
under either of these methods shall be
treated for all purposes (including
penalties for perjury) in the same
manner as a document verified by
signature.

(1) For reports filed on paper (e.g., by
hand-delivery, U.S. Mail or facsimile
machine), the treasurer of the political
committee that made the independent
expenditure must certify, under penalty
of perjury, the independence of the
expenditure by handwritten signature
immediately following the certification
required by 11 CFR 104.3(b)(3)(vii).

(2) For reports filed by electronic
mail, the treasurer of the political
committee that made the independent
expenditure shall certify, under penalty
of perjury, the independence of the
expenditure by typing the treasurer’s
name immediately following the
certification required by 11 CFR
104.3(b)(3)(vii).

(e) Where to file. Reports of
independent expenditures under this
section and part 109 shall be filed as
follows.

(1) For independent expenditures in
support of or in opposition to, a
candidate for President or Vice
President: with the Commission and the
Secretary of State for the State in which
the expenditure is made.

(2) For independent expenditures in
support of, or in opposition to, a
candidate for the Senate or the House of
Representatives: with the Commission
and the Secretary of State for the State
in which the candidate is seeking
election.

(3) Notwithstanding the requirements
of paragraphs (e)(1) and (2) of this
section, political committees and other
persons shall not be required to file
reports of independent expenditures
with the Secretary of State if that State
has obtained a waiver under 11 CFR
108.1(b).

(f) Aggregating independent
expenditures for reporting purposes. For
purposes of determining whether 24-
hour and 48-hour reports must be filed
in accordance with paragraphs (b) and
(c) of this section and 11 CFR 109.10(c)
and (d), aggregations of independent
expenditures must be calculated as of
the first date during the calendar year
on which a communication that
constitutes an independent expenditure
is publicly distributed or otherwise
publicly disseminated, and as of the
date that any such communication with
respect to the same election is
subsequently publicly distributed or
otherwise publicly disseminated. Every

person must include in the aggregate
total all disbursements for independent
expenditures, and all enforceable
contracts, either oral or written,
obligating funds for disbursements for
independent expenditures, made with
respect to any communication that has
been publicly distributed or otherwise
publicly disseminated, during the
calendar year, with respect to a given
election for Federal office.

6. In § 104.5, paragraphs (a) and (g)
are revised and introductory text to
paragraph (c), and paragraphs (c)(4) and
(j) are added to read as follows:

8104.5 Filing dates (2 U.S.C. 434(a)(2)).

(a) Principal campaign committee of
House or Senate candidate. Each
treasurer of a principal campaign
committee supporting a candidate for
the House of Representatives or for the
Senate must file reports on the dates
specified at paragraph (a)(1) of this
section in election years and non-
election years, and paragraph (a)(2) of
this section in election years.

(1) Quarterly reports.

(i) Quarterly reports must be filed no
later than the 15th day following the
close of the immediately preceding
calendar quarter (on April 15, July 15,
and October 15), except that the report
for the final calendar quarter of the year
must be filed no later than January 31
of the following calendar year.

(ii) The report must be complete as of
the last day of each calendar quarter.

(iii) The requirement for a quarterly
report shall be waived if, under
paragraph (a)(2) of this section, a pre-
election report is required to be filed
during the period beginning on the 5th
day after the close of the calendar
quarter and ending on the 15th day after
the close of the calendar quarter.

(2) Additional reports in the election
year.

(i) Pre-election reports.

(A) Pre-election reports for the
primary and general election must be
filed no later than 12 days before any
primary or general election in which the
candidate seeks election. If sent by
registered or certified mail, the report
must be mailed no later than the 15th
day before any election.

(B) The pre-election report must
disclose all receipts and disbursements
as of the 20th day before a primary or
general election.

(ii) Post-general election report.

(A) The post-general election report
must be filed no later than 30 days after
any general election in which the
candidate seeks election.
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(B) The post-general election report
must be complete as of the 20th day
after the general election.

* * * * *

(c) Committees other than authorized
committees of candidates. Each political
committee that is not the authorized
committee of a candidate, except for a
national committee of a political party
(including the national Congressional
campaign committees of a political
party), which must comply with
paragraph (c)(4) of this section, must file
either: Election year and non-election
year reports as prescribed at paragraphs
(c)(1) and (2) of this section; or monthly
reports as prescribed at paragraph (c)(3)
of this section. A political committee
reporting under 11 CFR 104.5(c), except
for a national committee of a political
party (including the national
Congressional campaign committees of a
political party), may elect to change the
frequency of its reporting from monthly
to quarterly and semi-annually or vice
versa. A committee, except for national
committee of a political party (including
the national Congressional campaign
committees of a political party), may
change its filing frequency only after
notifying the Commission in writing of
its intention at the time it files a
required report under its current filing
frequency. Such committee will then be
required to file the next required report
under its new filing frequency. A
committee may change its filing
frequency no more than once per
calendar year.

* * * * *

(4) A national committee of a political
party, including a national
Congressional campaign committee,
must report monthly in accordance with
paragraph (c)(3) of this section.

* * * * *

(g) Reports of independent
expenditures.

(1) 48-hour reports of independent
expenditures. Every person who or
which must file a 48-hour report under
11 CFR 104.4(b) must ensure the
Commission receives the report no later
than 11:59 p.m. Eastern Standard/
Daylight Time of the second day
following the date on which a
communication that constitutes an
independent expenditure is publicly
distributed or otherwise publicly
disseminated. Each time subsequent
independent expenditures by that
person relating to the same election as
that to which the previous report relates
aggregate $10,000 or more, that person
must ensure that the Commission
receives a new 48-hour report of the
subsequent independent expenditures
no later than 11:59 p.m. Eastern

Standard/Daylight Time of the second
day following the date on which the
$10,000 threshold is reached or
exceeded. See 11 CFR 104.4(f) for
aggregation.

(2) 24-hour report of independent
expenditures. Every person who or
which must file a 24-hour report under
11 CFR 104.4(c) must ensure that the
Commission receives the report no later
than 11:59 p.m. Eastern Standard/
Daylight Time of the day following the
date on which a communication that
constitutes an independent expenditure
is publicly distributed or otherwise
publicly disseminated. Each time
subsequent independent expenditures
by that person relating to the same
election as that to which the previous
report relates aggregate $1,000 or more,
that person must ensure that the
Commission receives a 24-hour report of
the subsequent independent
expenditures no later than 11:59 p.m.
Eastern Standard/Daylight Time of the
day following the date on which the
$1,000 threshold is reached or
exceeded. See 11 CFR 104.4(f) for
aggregation.

(3) Each 24-hour or 48-hour report of
independent expenditures filed under
this section shall contain the
information required by 11 CFR
104.3(b)(3)(vii) indicating whether the
independent expenditure is made in
support of, or in opposition to, the
candidate involved.

(4) For purposes of this part, a
communication that is mailed to its
intended audience is publicly
disseminated when it is relinquished to
the U.S. Postal Service.

* * * * *

(j) 24-hour statements of
electioneering communications. Every
person who has made a disbursement or
who has executed a contract to make a
disbursement for the direct costs of
producing or airing electioneering
communications as defined in 11 CFR
100.29 aggregating in excess of $10,000
during any calendar year shall file a
statement with the Commission by
11:59 p.m. Eastern Standard/Daylight
Time of the day following the disclosure
date. The statement shall be filed under
penalty of perjury and in accordance
with 11 CFR 104.20.

8§104.19 [Reserved]

7. Section 104.19 is added and
reserved.

8. Section 104.20 is added to read as
follows:

§104.20 Reporting electioneering
communications (2 U.S.C. 434(f)).
(a) Definitions.
(1) Disclosure date means:

(i) The first date during the calendar
year on which an electioneering
communication is publicly distributed
provided that the person making the
electioneering communication has made
one or more disbursements, or has
executed one or more contracts to make
disbursements, for the direct costs of
producing or airing electioneering
communications aggregating in excess
of $10,000; or

(ii) Any other date during the same
calendar year on which an
electioneering communication is
publicly distributed provided that the
person making the electioneering
communication has made one or more
disbursements, or has executed one or
more contracts to make disbursements,
for the direct costs of producing or
airing electioneering communications
aggregating in excess of $10,000 since
the most recent disclosure date during
such calendar year.

(2) Direct costs of producing or airing
electioneering communications means
the following:

(i) Costs charged by a production
company, such as studio rental time,
staff salaries, costs of video or audio
recording media, and talent; or

(ii) The cost of airtime on broadcast,
cable or satellite radio and television
stations, and the charges for a broker to
purchase the airtime.

(3) Sharing or exercising direction or
control means exercising authority or
responsibility for:

(1) Development, establishment, or
change of policy for the organization or
corporation;

(ii) Day-to-day management of the
organization or corporation;

(iii) Obligation of funds or signing
contracts; or

(iv) Hiring or firing employees.

(4) Identification has the same
meaning as in 11 CFR 100.12.

(5) Publicly distributed has the same
meaning as in 11 CFR 100.29(a)(5).

(b) Who must report. Every person
who has made a disbursement or who
has executed a contract to make a
disbursement for the direct costs of
producing or airing electioneering
communications, as defined in 11 CFR
100.29, aggregating in excess of $10,000
during any calendar year shall file a
statement with the Commission by
11:59 p.m. Eastern Standard/Daylight
Time of the day following the disclosure
date. The statement shall be filed under
penalty of perjury and contain the
information set forth in paragraph (c) of
this section. Persons other than political
committees must file these 24-hour
statements on FEC Form 9.

(c) Contents of statement. Every
person described in paragraph (b) of this
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section shall disclose the following
information:

(1) The identification of the person
who made the disbursement, or who
executed a contract to make a
disbursement, and, if the person is not
an individual, the person’s principal
place of business;

(2) The identification of any person
sharing or exercising direction or
control over the activities of the person
who made the disbursement, or who
executed a contract to make a
disbursement, for electioneering
communications;

(3) The identification of the custodian
of the books and accounts from which
the disbursements for electioneering
communications were made;

(4) The amount of each disbursement,
or amount obligated, of more than $200
during the period covered by the
statement, the date the disbursement
was made, or the contract was executed,
and the identification of the person to
whom that disbursement was made;

(5) All clearly identified candidates
referred to in the communication and
the elections in which they are
candidates;

(6) The disclosure date as defined in
this section.

(7) If the disbursements were paid
exclusively out of a segregated bank
account consisting of funds provided
solely by individuals who are United
States citizens, United States nationals,
or who are lawfully admitted for
permanent residence under 8 U.S.C.
1101(a)(20), the name and address of
each donor who donated an amount
aggregating $1,000 or more to the
segregated bank account, aggregating
since the first day of the preceding
calendar year; and

(8) If the disbursements were not paid
exclusively from the segregated bank
account, the name and address of each
donor who donated an amount
aggregating $1,000 or more to the person
making the disbursement, aggregating
since the first day of the preceding
calendar year.

(d) Recordkeeping. All persons who
make electioneering communications or
who accept donations for the purpose of
making electioneering communications,
must maintain records in accordance
with 11 CFR 104.14.

PART 105—DOCUMENT FILING (2
U.S.C. 432(g))

9. The authority citation for part 105
is revised to read as follows:
Authority: 2 U.S.C. 432(g), 434, 438(a)(8).

10. Section 105.2 is revised to read as
follows:

§105.2 Place of filing; Senate candidates,
their principal campaign committees, and
committees supporting only Senate
candidates (2 U.S.C. 432(g)(2), 434(g)(3)).

(a) General Rule. Except as provided
in paragraph (b) of this section, all
designations, statements, reports, and
notices as well as any modification(s) or
amendment(s) thereto, required to be
filed under 11 CFR parts 101, 102, and
104 by a candidate for nomination or
election to the office of United States
Senator, by his or her principal
campaign committee or by any other
political committee(s) that supports
only candidates for nomination for
election or election to the Senate of the
United States shall be filed in original
form with, and received by, the
Secretary of the Senate, as custodian for
the Federal Election Commission.

(b) Exception. 24-hour and 48-hour
reports of independent expenditures
must be filed with the Commission and
not with the Secretary of the Senate,
even if the communication refers to a
Senate candidate:

PART 108—FILING COPIES OF
REPORTS AND STATEMENTS WITH
STATE OFFICERS (2 U.S.C. 439)

11. The authority citation for part 108
continues to read as follows:

Authority: 2 U.S.C. 434(a)(2), 438(a)(8),
439, 453.

12. Paragraph (b) of § 108.1 is revised
to read as follows:

§108.1 Filing requirements (2 U.S.C.
439(a)(1)).
* * * * *

(b) The filing requirements and duties
of State officers under this part 108 shall
not apply to a State if the Commission
has determined that the State maintains
a system that can electronically receive
and duplicate reports and statements
filed with the Commission. Once a State
has obtained a waiver pursuant to this
paragraph, the waiver shall apply to all
reports that can be electronically
accessed and duplicated from the
Commission, regardless of whether the
report or statement was originally filed
with the Commission. The list of states
that have obtained waivers under this
section is available on the Commission’s
web site.

PART 109—COORDINATED AND
INDEPENDENT EXPENDITURES (2
U.S.C. 431(17), 441a, Pub. L. 107-155
Sec. 214(c) (March 27, 2002))

13. The authority citation for part 109
continues to read as follows:

Authority: 2 U.S.C. 431(17), 434(c), 441a;
Pub. L. 155-107 sec. 214(c).

§109.2 [Removed and reserved]

14. Section 109.2 is removed and
reserved.

15. Section 109.10 is added to read as
follows:

§109.10 How do political committees and
other persons report independent
expenditures?

(a) Political committees, including
political party committees, must report
independent expenditures under 11
CFR 104.4.

(b) Every person, other than a political
